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(187  U.  8.  1) 

PETER  AMBROSINI,  Plff.  in  Brr^ 

V, 

UNITED  STATES. 

War  revenue  —  eapemptUme  —  HqtMr-iaa 
bonds. 

Bond!  required  to  be  glVBn  to  the  state  of  Il- 
linois and  city  of  Chicago  as  a  condition 
precedent  to  the  Issue  of  a  llqaor  license 
were  exempted  from  the  stamp  tax  require- 
ment of  the  war  revenoe  act  of  1898  (30 
Stat,  at  L.  448,  chap.  448).^  either  as  bonds 
Issued  by  a  state  or  city  within  the  meaning 
of  the  exemption  conferred  by  I  17  of  that 
act,  or  by  virtue  of  the  proTiso  In  that  sec- 
tion that  It  was  thereby  Intended  to  exempt 
the  state  and  municipalities  In  respect  of 
the  exercise  of  strictly  goyernmental  fono- 
tlons^ 

[No.  14.] 

Argued   and   Submitted   December  4»  1901, 
Decided  October  20,  1902. 

IN  ERROR  to  the  District  Ck)urt  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  imposing 
a  fine  on  a  finding  of  guilty  of  an  offea^e 
under  the  war  revenue  act.  Reverted  and 
remanded,  with  a  direction  to  quash  the 
indictment. 

See  same  case  below,  on  motion  to  quash 
indictment,  105  Fed.  239. 

01  ^  Statement  by  Mr.  Chief  Justice  Fullert 
*       This  was  a  writ  of  error  brought  to  re- 
verse a  judgment  of  the  district  court  im- 
posing a  fine  on  a  finding  of  guilty  of  an  of- 
fense  under   S   7   of   the  act  of  Congress 
entitled   "An    Act    to    Provide    Ways    and 
Means  to  Meet  War  Expenditures,  and  for 
Other  Purposes"  (30  Stat,  at  L.  448,  chap. 
148),  1  otherwise  known  as  the  war  revenue 
act  of  1898.    The  indictment  contained  two 
counts.    The   first   charged   that  defendant 
on  August  30,  1898,  executed  a  certain  bond 
in  the  penal  sum  of  $3,000  to  the  people  of- 
*  U.  8.  Comp.  St.  1901,  p.  2284. 
23  S.  C-l 


the  state  of  Illinolg  wfthooft  afSzlng  to  the 
bond  a  50H»nt  revenue  stamp,  alleged  to  be 
required  by  said  act  of  Congress.  The  seo- 
ond  count  charged  that  defendant  on  August 
30,  1898,  executed  a  certain  bond  to  the  city 
of  Chicago  in  the  penal  sum  of  $500  with- 
out aiiixing  thereto  a  50-cent  revenue  stamp, 
alleged  to  be  required  by  the  act.  The  bonds 
were  set  forth  in  eacteneo.  A  motion  to 
quash  the  indictment  was  made  and  over- 
ruled, and,  a  jury  being  waived,  the  cause 
was  submitted  to  the  court  for  trial,  defend- 
ant found  guilty,  and  sentenced  to  pay  a 
fine.    The  opinion  is  reported,  105  Fed.  239. 

Sections  6,  7,  and  17  of  the  aet  are  as 
follows: 

"Sec.  6.  That  on  and  after  the  first  day 
of  July,  eighteen  hundred  and  ninety-eigfa^ 
there  shall  be  levied,  collected,  and  paid,  for 
and  in  respect  of  the  several  bonds,  deben- 
tures, or  certificates  of  stock  and  of  indebted- 
ness, and  other  documents,  instnunenta^ 
matters,  and  things  mentioned  and  described 
in  schedule  A  of  this  act,  or  for  or  in  re> 
spect  of  the  vellum,  parchmmt,  or  paper 
upon  which  such  instruments,  matters,  or 
things,  or  any  of  them,  shall  be  written  or 
printed  by  any  person  or  persons,  or  party 
who  shall  make,  sign,  or  issue  the  same,  or 
for  whose  use  or  benefit  the  same  shall  be 
made,  signed,  or  issued,  the  several  taxes  or^ 
sums  of  money  set  down  in  figures*against^ 
the  same,  respectively,  or  otherwise  specified 
or  set  forth  in  the  said  sehedule.    .    .    . 

"Sec.  7.  That  if  any  person  or  persona 
shall  make,  sign,  or  issue,  or  cause  to  be 
made,  signed,  or  issued,  any  instrument, 
document,  or  paper  of  any  kind  or  descrip- 
tion whatsoever,  without  the  same  being 
duly  stamped  for  denoting  the  tax  hereby 
imposed  thereon,  or  without  having  there- 
upon an  adhesive  stamp  to  denote  said  tax, 
such  person  or  persons  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  eonvl^ 
tion  thereof  shall  pay  a  fine  of  not  more 
than  one  hundred  doUars^  at  the  discretion 
ol  the  court,  and   audi   instrument,  doco- 
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BMiit^  or  paper,  ai  aforwaid,  shall  not  h% 
eompetent  evidence  in  any  oourt." 

"Sec.  17.  That  all  bonds,  debentures,  or 
eertificates  of  indebtedness  issued  hj  the  of- 
ficers of  the  United  States  government,  or 
by  the  officers  of  any  state,  county,  town, 
municipal  corporation,  or  other  corporation 
exercising  the  taxing  power,  shall  be,  and 
hereby  are,  exempt  from  the  stamp  taxes 
required  by  this  act:  Provided,  Tliat  it  is 
the  intent  hereby  to  exempt  from  the  stamp 
taxes  imposed  by  this  act  such  state,  county, 
town,  or  other  municipal  corporations  in 
the  exercise  only  of  functions  strictly  be- 
longing to  them  in  their  ordinary  govern- 
mental, taxing,  or  municipal  capacity:  Pro- 
pided  further,  That  stock  and  bonds  issued 
b^  co-operative  building  and  loan  associa- 
tions wnose  capital  st^k  does  not  exceed 
ten  thousand  dollars,  and  building  and  loan 
associations  or  companies  that  make  loans 
only  to  their  shareholders,  shall  be  exempt 
from  the  tax  herein  provided." 

Schedule  A  contained  this  prorisioa: 
"Bond:  For  indemnifying  anv  person  or 
persons,  firm,  or  corporation  who  shall  hava 
become  bound  or  engaged  as  surety  for  the 
payment  of  any  sum  of  money,  or  for  the 
due  execution  or  performance  of  the  duties 
of  any  office  or  position,  and  to  aocoimt  for 
mon^  received  by  virtue  thereof,  and  all 
other  bonds  of  any  description,  except  such 
as  may  be  required  in  legal  proceedings,  not 
otherwise  provided  for  in  this  schedule,  50 
cents." 

The  bonds,  to  which  it  was  alleged  the 
stamps  should  have  been  affixed,  were  bonds 
required  by  the  laws  of  Illinois  to  be  given 
as  a  condition  ^of  the  issue  of  licenses  to 
keep  dramshops  or  sell  intoxicating  liquors 
in  the  state  of  Illinois  and  in  the  city  of 
Chicago. 

Sections  1, 2,  and  5  of  an  act  of  the  general 
assembly  of  the  state  of  Illinois,  entitled 
"An  Act  to  Provide  for  the  Licensing  of  and 
against  the  Evils  Arising  from  the  Sale  of 
Intoxicating  Liquors,"  read: 

"Sec.  1.  That  a  dramshop  is  a  place 
where  spirituous  or  vinous  or  malt  liquors 
are  retailed  by  less  quantity  than  1  gallon, 
and  intoxicating  liquors  shall  be  deemed  to 
include  all  such  liquors  within  the  meaning 
of  this  act. 

"Sec.  2.  Whoever,  not  having  a  license 
to  keep  a  dramshop,  shall,  by  nimself  or 
another,  either  as  principal,  clerk,  or  serv- 
ant, directly  or  indirectly,  sell  any  intoxi- 
cating liquor  in  any  less  quantity  than  1 
gallon,  or  in  any  quantity  to  be  drank  upon 
Uie  premises,  or  in  or  upon  any  adjacent 
room,  building  [,]  yard,  premises,  or  place 
of  public  resort  shall  be  fined  not  less  than 
twenty  dollars  [$20]  nor  more  than  one  hun- 
dred dollars  [$100],  or  imprisoned  in  the 
county  jail  not  lees  than  ten  nor  more  than 
thirty  days,  or  both,  in  the  discretion  of  the 
court." 

"Sec  5.  No  person  shall  be  licensed  to 
keep  a  dramshop,  or  to  sell  intoxicating 
liouors,  by  any  county  board,  or  the  author- 
ities of  any  city,  town,  or  village,  unless 


he  shall  first  giv«  bond  In  tha  penal  ram  of 
$3,000,  payable  to  the  people  of  the  state  of 
IlUnois,  with  at  least  two  good  and  sufficient 
sureties,  freeholders  of  the  county  in  whidi 
the  license  is  to  be  granted,  to  be  approved 
by  the  officer  who  ma^  be  authorizea  to  is- 
sue the  license,  conditioned  that  he  will  pay 
to  all  persons  all  damages  that  they  may 
sustain,  either  in  person  Oi  property,  or 
means  of  support,  by  reason  of  the  person  so 
obtaining  a  license  selling  or  jriving  away 
intoxicating  liquors.  The  officer  takins 
such  bond  may  examine  uiy  person  offered 
as  security  upon  any  sudi  bond,  under  oath, 
and  require  him  to  subscribe  and  swear  to 
his  statement  in  regard  to  his  pecuniary 
ability  to  become  sucn  security.  Any  bond 
taken  pursuant  to  this  section  may  be  sued 
upon  for  the  use  of  any  person,  or  his  legal 
representatives,  who  ma^  be  injured  hj  rea- 
son of  the  selling  or  giving  away  any  intox- 
icating liquor  by  the  person  so  licensed,  or 
by  his  agent  or  servant."  2  Starr  ft  C 
Anno.  Stat.  (lU.)  2d  ed.  1686,  chap.  48. 
*  By  article  5,  chapter  24,  of  the  statutee* 
of  Illinois  concerning  cities,  it  was  pn^ 
vided: 

"See.  1.  The  city  oouncil  in  cities,  and 
president  and  the  board  of  trustees  in  vil- 
lages,   shall    have  the  following    powers: 

'fourth.  To  fix  the  amount,  terms,  and 
manner  of  issuing  and  revoking  licensee. 

"Forty-sixth.  To  license,  regulate,  and 
prohibit  the  selling  or  giving  away  of  any 
hitoxicating,  malt,  vinous,  mixed,  or  fer- 
mented liquor,  the  license  not  to  extend  be- 
yond the  municipal  year  in  which  it  shall 
be  granted,  and  to  determine  the  amount  to 
be  paid  for  such  license :  .  .  .  Provided, 
further.  That  in  granting  licenses,  such  cor- 
porate authorities  shall  comply  with  what- 
ever general  law  of  the  state  may  be  in  foroa 
relative  to  the  granting  of  licenses. 

.  .  .  "Ninety-sixth.  To  pass  all  ordi- 
nances, rules,  and  make  all  regulations 
proper  or  necessary  to  carry  into  effect  the 
powers  granted  to  cities  or  villages,  witb 
such  fines  or  penalties  as  the  city  council 
or  board  of  trustees  shall  deem  proper: 
.     .     ."     1  Starr  &  C.  2d  ed.  689,  chap.  24. 

The  Revised  Code  of  Chicago  of  1897  pro- 
vided: "The  mayor  of  the  city  of  Chicago 
shall,  from  time  to  time,  grant  licenses  for 
the  keeping  of  dramshops  within  the  city  of 
Chicago  to  persons  who  shall  apply  to  him 
in  writing  therefor,  and  shall  furidsh  evi- 
dence satisfying  him  of  their  good  character. 
Each  applicant  shall  execute  to  the  city  of 
Chicago  a  bond,  with  at  least  two  sureties, 
to  be  approved  by  the  city  clerk  or  city  col- 
lector, in  the  sum  of  $500,  conditioned  that 
the  applicant  shall  faithfully  observe  and 
keep  all  ordinances  in  force  at  the  time  of 
the  application  or  thereafter  to  be  passed 
during  the  period  of  the  license  applied  for^ 
and  will  keep  dosed,  on  Sundays,  all  doors 
opening  out  upon  any  street  from  the  bar 
or  room  where  such  dramshop  is  to  be  kept| 
and  that  all  windows  opening  upon  aigr 
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street  from  sticli  bar  or  room  shally  on  Son- 
days,  be  proYided  iritb  blinds,  shutters,  or 
eortaxiis,  so  as  to  obstruct  the  view  from 
such  street  into  such  room.  No  applica- 
tion for  a  license  shall  be  considered  until 
such  bond  shall  have  been  filed*'*  1  Rer. 
9  Code  1897,  p.  253,  chap.  39,  art  1. 

•  •  The  ordinance  contained  many  other  m- 
eific  regulations  of  the  trafilc,  and  provided 
that  licenses  might  be  revoked  by  the  mayor 
for  violation  of  "any  provision  of  any  ordi- 
nance of  the  dty  council  relating  to  intoxi- 
cating liquors,  or  any  condition  of  the  bond 
aforesaid." 

The  conditions  of  the  bond  in  the  sum  of 
$3,000  to  the  people  of  the  state  of  Illinois 
were  substantially  in  the  words  of  the  stat- 
ute. The  conditions  of  the  bond  in  the  sum 
of  $600  to  the  city  of  Chicago  were  some- 
what more  stringent  than  the  language  of 
the  municipal  Code. 

Messrs,  T.  A.  Moraa  and  l^rj  Mayer 

for  plaintiff  in  error. 

Assistant  Attorney  Oeneral  Beck  for  de* 
fendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  tfat 
opinion  of  the  court: 

By  the  dramshop  act  the  general  assembly 
of  Illinois  legislated,  as  was  stated  in  the 
title  of  the  act,  "against  the  evils  arising 
from  the  sale  of  intoxicating  liquors,"  not 
by  prohibiting  the  traffic  altogether,  but  by 
regulating  it  in  protection  of  the  public. 
The  act  concerning  cities  authorized  munici- 
pal action  subject  to  the  general  law. 

The  legislation  v^as  enacted  in  the  exer- 
cise of  the  police  power  for  the  safety,  wel- 
fare, and  health  of  the  community,  and  it 
is  conceded  that  that  power  is  a  power  re- 
served by  the  states,  free  from  Federal  re- 
striction in  any  particular  material  here. 

The  act  and  the  ordinance  required  these 
bonds  to  be  given  as  prerequisites  to  the 
Issue  of  licenses  permitting  the  sale.  The 
licenses  could  not  be  issued  without  compli- 
ance with  this  condition  precedent.  The 
statute  expressly  provided  that  no  license 
should  be  granted  "unless  he  shall  first  give 
bond  in  the  penal  sum  of  $3,000,"  and  the 
ordinance,  that  "no  application  for  a  license 
•hall  be  considered  until  such  bond  shall 
have  been  filed." 

The  bonds  were  obviously  intended  to  se- 
fe.  cure  the  proper  enforcement  of  the  Jaws  in 

*  respect  of  the  sale  of  intoxicating*liquors ; 
the  prompt  payment  of  fines  and  penalties; 
a  remedy  for  injuries  in  person,  property, 
or  means  of  support;  and  the  protection  of 
the  public  in  divers  other  enumerated  par- 
ticulars. The  granting  of  the  licenses  was 
the  exercise  of  a  stricter  governmental  func- 
tion, and  the  giving  of  tibe  bonds  was  part 
of  the  same  transaction.  To  tax  the  license 
would  be  to  impair  the  efficiency  of  state 
and  municipal  action  on  the  subject  and  as- 
sumes the  power  to  suppress  such  action. 
And  considering  license  and  bond  together, 
taxation  of  the  bond  involves  the  same  con- 
sequences. In  themselves  the  bonds  were 
aoi  mere  inddenta  of  the  regulation  of  the 


traffic,  but  eeaential  aafegnardi  agalait  Ita 
evils,  and  governmental  inatrumentalitiei 
of  state  and  of  dtj,  as  authorized  by  tha 
state,  to  insure  the  publio  welfare  in  the 
conduct  of  the  business,  although  the  busi- 
ness itself  was  not  govemmentaL  They 
were  not  mere  individual  undertakings  to 
secure  a  personal  privilege  aa  suAgesteid  by 
the  court  below,  but  means  for  tSs  preser- 
vation of  the  peace,  the  health,  and  the 
safety  of  the  community  in  eompelling  strict 
observance  of  the  law,  and  remedying  Inju- 
rious results. 

The  general  principle  is  that,  as  the 
means  and  instrumentalities  employed  by 
the  general  government  to  carry  into  opera- 
tion the  powers  granted  to  it  are  exempt 
from  taxation  by  the  states,  so  are  those  ol 
the  states  exempt  from  taxation  by  the  gen- 
eral government.  It  rests  on  the  law  ol 
self-preservation,  for  sny  government  whose 
means  employed  in  conducting  its  strictly 
governmental  operations  are  subject  to  the 
control  of  another  and  distinct  goveroment 
exists  only  at  the  merqy  of  the  latter.  Nd- 
son,  J.,  The  Collector  v.  Day,  11  WalL  113» 
suh  fiom.  Buffington  v.  Day,  20  L.  ed«  122. 

Viewed  in  the  light  of  that  general  prin- 
ciple, we  think  it  clear  that  cS>ngress,  lest 
the  broad  language  of  schedule  A,  "and  all 
other  bonds  of  any  description,"  might  lit- 
erally cover  bonds  such  as  those  in  question, 
and  in  avoidance  of  controvennr  in  that  re- 
gard, exempted  them  by  S  17,  wherein  it 
was  declared  that  it  was  intended  "to  ex- 
empt from  the  stamp  taxes  imposed  by  this 
act,  such  state,  county,  town,  or  other  mu- 
nicipal corporations  in  the  exercise  only  of 
functions  strictly  belonging  to  them  in  their 
ordinary  governmental,  taxing,  or  munici- 
pal capacity."  True,  thia  language  waSg^ 
used  in  a  proviso,  and  the*enacting  clause* 
exempted  bonds  "issued  by  the  officers  of 
•  .  .  any  state,  county,  town,  municipal 
corporation,  or  other  corporation  exercising 
the  taxing  power;"  but  as  the  bonds  were 
required  by  the  state  and  the  city,  and  were 
issued  for  the  benefit  of  the  public,  and  not 
for  the  benefit  of  the  individuals  who  ex» 
cuted  them,  it  appears  to  us  that  they  came 
fairly  within  the  meaning  of  the  clause,  as* 
suming  that  th^  were  covered  by  schedule 
A.  The  question  is  whether  the  bonds  were 
taken  in  the  exercise  of  a  function  strictly 
belonging  to  the  state  and  city  in  their  or- 
dinary governmental  capacity,  and  we  are 
of  opinion  that  they  were,  and  that  they 
were  exempted  as  no  more  taxable  than  the 
licenses.  Either  they  were  exempt,  apart 
from  the  proviso,  beisause,  in  the  sense  of 
the  statute,  issued  by  the  state  and  city,  or 
the  proviso  so  far  qualified  the  language  of 
the  enacting  clause  as  to  exempt  them  in 
exempting  &e  state  and  dty  in  respect  of 
the  exercise  of  strictly  governmental  fnne- 
tions. 

We  conclude,  therefore,  that  they  were 
not  Uxable  within  the  sUtnte.  Vn/ited 
States  V.  Otoms,  100  Fed.  70;  SOmemem  T. 
Smith,  40  C.  C.  A.  581,  100  Fed.  600;  War- 
wick V.  Bettmatk,  102  Fed.  127«  47  a  C  A. 
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185,  108  Fed.  46;  People  t.  (Hty,  81  Ghi- 
etigo  Legal  News,  247. 

Judgment  reveraed  and  cause  remanded, 
with  a  direction  to  quaah  the  indictment. 

Bfr.  Justice  Harlan  did  not  hear  the  ar* 
gument»  and  took  no  part  in  the  decision. 


(187  U.  S.  8) 

CHRISTIAN  SCHWARTZ  et  •!.»  Petitioi^ 


JOHN  a  DUSS  et  aL 

Preeumptume  —  from  lapee  of  time  —  eom^ 
munistic  society — reeulting  truet^-Hfoi^ 
eurrent  findings  of  fad, 

1.  Any  claim  which,  as  a  matter  of  right,  coold 
have  been  made  on  a  communistic  society 
nnder  a  provision  of  Its  plan  that  members 
who  contributed  no  property  to  the  society 
should,  on  withdrawing,  recelTC  such  sum 
ss  the  leaders  of  the  society  should  deter- 
mine, will  from  long  lapse  of  time  be  pre- 
sumed to  haye  been  demanded  and  the  de- 
mand satisfied. 

1  A  communistic  society  will  be  presumed  so 
to  have  discharged  its  obligation  to  deceased 
members  who  contributed  no  property  to  the 
society,  but  In  consideration  of  support  dedi- 
cated their  labor  and  senrlces,  as  to  lears 
no  undischarged  obligations  or  rights  for 
distant  relatives  of  such  deceased  members 
to  assert  or  claim  against  the  community 
or  Its  property. 

8.  The  adoption  by  the  members  of  a  commu- 
nistic society  of  a  plan  by  which  all  property 
contributed  to  the  use  and  benefit  of  the 
community  was  to  be  "Joint  and  indivisible 
stock,**  and  all  contributions  were  to  be  ir- 
revocable, was  not  the  creation  by  the  mem- 
bers of  a  trust  In  the  property  for  the  bene- 
fit of  the  society,  as  such,  which,  on  the  doc- 
trine of  resulting  trusts,  conferred  on  the 
descendnnts  uf  members  who  contributed  no 
property  to  tbe  society  any  such  proprietary 
rigbt  or  Interest  as  entitled  tbem  on  the  dis- 
solution of  tbe  society  to  sbare  In  Its  prop- 
erty or  assets,  or  to  have  an  accounting. 

4.  Tbe  disputed  facts  Involved  In  concurrent 
findings  of  a  master  and  both  the  circuit 
court  and  the  circuit  court  of  appeals  that 
a  society  bad  not  been  dissolved,  either  by 
the  consent  of  Its  members  or  by  tbe  aban- 
donment of  the  purpose  for  which  It  was 
founded,  will  not  be  reviewed  by  the  Supreme 
Court  of  the  Ignited  States. 

[No.  38.] 

Argued   April   tt   and   23,   1902.    Decided 
October  27,  1902. 

ON  WRIT  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  judgment  which 
affirmed  a  decree  of  a  Circuit  Court  dis- 
missing a  bill  in  a  suit  for  the  distribution 
of  the  property  and  assets  of  a  society  al- 
leged to  have  ceased  to  exist.     Affirmed, 

See  same  case  below,  43  C.  G.  A«  323,  103 
Fed.  661. 


Statement  by  Mr.  Joatiea  McKewnat  § 
This  suit  was  brought  for  tht  distribn-* 
tion  of  the  proper^  and  assets  of  the  Har- 
mony Society,  which  the  bill  alleged  bad 
ceased  to  exist.  The  bill  also  prayed  for  an 
injunction  against  John  S.  Duas  to  restrain 
him  from  in  anywise  dealing  with  the  l^rop> 
erty  of  the  society,  and  also  for  a  receiver. 
The  bill  was  exceedingly  voluminous.  It 
stated  the  oriffin  and  principles  and  plan  of 

Sovernment  of  the  society;  that  many  in- 
ustries  were  started  and  conducted  by  it. 
including  a  savings  bank;  the  town  of 
Economy,  Pennsylvania,  founded  by  it;  and 
that  its  acquisitions,  including  8,000  acres 
of  land  in  the  city  of  Pittsburg,  amounted 
in  1890  to  upwards  of  $4,000,000;  and  "all 
of  said  possessions,  up  to  sind  until  the 
grievances  hereafter  complained  of,  were 
scrupulously  used  for  the  benefit  of  all  ita 
members,  and  for  the  advancement,  beoafiL 
and  continuation  of  the  society  ;**  that  until 
those  ffrievances  the  soeie^,  ''from  the  p^ 
riod  of  its  inception  until  a  recent  date,  ad* 
hered  rigidly  to  its  plan  of  government,  and 
became  illustrious  and  highly  respected  bv 
reason  of  its  sincere  advocai^  of  the  equat 
ity  of  man,  its  espousal  of  the  highest  priiH 
ciples  of  Christianity,  and  ita  honesty  and 
benevolent  administration  of  all  public  fone- 
tions,  whether  in  the  management  of  its  in- 
ternal affairs,  or  in  its  many  transactions 
with  the  citizens  of  western  Pennsvlvania." 

The  bill  also  averred  that  the  society  '"but  h 
once  in  a  period *of  ninety  years  suffered* 
from  serious  internal  disorder,*'  which 
arose  from  the  induction  into  the  society  of 
one  Count  De  Leon,  his  artifices  and  subse- 
quent secession.  That  in  1890  there  "b^ 
gan  a  second  conspira<7,  the  results  of 
which  overturned  and  destroyed  the  entire 
government  of  the  society,  wasted  nearly  its 
entire  wealth,  depleted  its  membership  to  a 
few  aged  and  infirm  women,  and  placed  the 
mansgement  of  the  society  and  the  control 
of  its  remaining  assets  in  the  hands  of  one 
man,  and  certain  associates  and  confeder- 
ates within  and  without  the  ranics  of  the 
society." 

That  the  acting  and  directing  mind  of  the 
conspiracy  was  John  S.  Duss,  and  he  ob- 
tained his  power  as  follows:  In  1847  a 
plan  of  regulation  and  government  of  the 
society  was  adopted,  by  which  its  internal 
affairs  were  managed  by  a  "board  of  elders," 
composed  of  nine  members,  and  its  external 
affairs  were  managed  by  a  "board  of  trus- 
tees/' composed  of  two  members.  Romulus 
L.  Baker  and  Jacob  Henrici  were  chosen  the 
first  board  of  trustees.  Baker  died  in  1868, 
and  Henrici  and  Jonathan  Lenz  became  the 
board  of  trustees;  the  latter  was  succeeded* 
upon  his  death  in  1890,  by  Ernest  Woelfnl; 
Woelful  also  died  in  1890,  and  Duss  becaraa 
his  successor.  Henrici  died  in  1892,  and 
one  Samuel  Sieber  was  appointed,  and,  on 
his  retirement  from  the  society,  Gottlieb 
Riethmueller,  a  relative  of  Duss,  was  elected 
trustee.  At  the  time  of  the  filing  of  the 
bill,  Duss  and  Riethmueller  were  trustees. 
The  bill  detailed  the  acts  and  purposes  of 
Duss    at   great    length.    It    ia,   however. 
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enough  to  say  that  the  bill  alleged  that  he 
became  eenior  trustee  and  a  member  of  the 
board  of  elders,  and  conceived  the  purpose 
of  wrecking  and  dismembering  the  society, 
and  attempted  to  execute  such  purpose. 
That  the  condition  of  the  society  gave  him 
opportunity;  that  he  caused  the  expulsion 
of  at  least  one  member,  and  induced  or  paid 
others  to  withdraw.  That  the  increase  in 
the  society  could  only  be  through  the  admis- 
sion of  new  members,  and  he  directed  that 
no  new  members  be  elected  under  any  cir- 
cumstances whatever,  and  as  a  result  there- 
of the  said  Duss  and  Susie,  his  wife,  were 
the  last  members  admitted  in  the  four  years 
2  precedinff  the  filinff  of  the  bill. 

•  '^That  he  entered  into  certain  arrange- 
ments with  one  Henry  Hice  and  John 
Reeves,  of  the  town  of  Beaver,  Pennsyl- 
vania, by  which  he  used  $1,000,000  of  the 
society's  money,  without  the  knowledge  or 
consent  of  its  members,  "to  pay  off  the  al- 
leged indebtedness  of  the  Economy  Savings 
Bank,  of  which  said  Hice  and  Reeves  were 
the  principal  officers,"  though  at  the  time 
he  knew  that  the  bank  was  wholly  insolvent 
by  reason  of  the  overdrafts  made  by  said 
Hice  and  Reeves,  and  although  he  knew  that 
they  had  caused  a  loss  to  the  society  of  over 
$2,000,000,  "as  officers  and  stockholders  in 
said  bank,  and  officers  and  stockholders  in 
the  Beaver  Falls  Cutlery  Works  and  File 
Works,  the  debtors  of  said  bank;**  i^at  he 
had  not  sued  to  recover  back  the  money,  but, 
on  the  contrary,  had  abetted  them  in  obtain- 
ing^further  assets  of  the  society. 

That  in  pursuance  of  his  scheme  to  de- 
fraud the  society,  and  to  pay  the  indebted- 
ness of  the  Economy  Savings  Bank,  and  for 
paying  off  claims  upon  which  the  society 
was  only  partly  liable,  if  at  all,  he  and  his 
cotrustee,  Henrici,  executed  a  mortgage  for 
the  sum  of  $400,000  upon  the  real  estate 
of  the  society,  but  that  Henrici,  at  the  time 
of  its  execution,  "was  in  articulo  mortis, 
and  wholly  beyond  any  power  of  compre- 
hension of  his  act."  ^d  on  the  —  day  of 
June,  1893,  he  caused  to  be  executed  an- 
other mortgage,  without  the  knowledge  or 
consent  of  the  members,  for  $100,000,  bear- 
ing interest  at  6  per  cent,  upon  the  land  de- 
scribed in  the  former  mortgage,  to  raise  a 
fund  "wherewith  to  secretly  secure  and  in- 
duce removal  of  thoee  members  most  likely 
to  inquire  into  the  validity  or  propriety  of 
his  conduct  as  trustee." 

It  was  averred  that  the  society  had  cer- 
tain dividend-payinff  stocks  which  Duss,  in 
pursuance  of  his  scheme,  disposed  of  with- 
out the  knowledge  of  any  member  of  the  so- 
ciety, except  possibly  his  wife  and  Grottlieb 
Riethmueller.  The  names  of  ten  persons 
were  stated,  who,  it  was  alleged,  Duss,  "by 
representation,  coercion,  and  the  payment 
of  large  sums  of  money,"  induced,  \vithin 
two  years  preceding  the  conunencement  of 
the  suity  to  withdraw  from  the  society,  and 
that  he  was  endeavoring  to  compel  remain- 
ing meonbers  "to  depart,  by  means  of  in- 
Stimidation  and  oppression." 

•  •Diat  the  membership  of  the  society  was 
ndneed  to  eight  persona,  none  of  whom  were 


aware  of  the  actions  of  Duas,  or  wera  ooii- 
sulted  by  him. 

"That  on  the  12th  day  of  April,  1894,  tha 
said  Duss,  without  any  authority  from  tha 
members  of  the  Harmonv  Society,  and  in 
the  utmost  disregard  to  nis  trust,  secretly 
entered  into  an  agreement  with  said  Hice, 
Reeves,  and  one  James  Dickson,  whereby  he, 
the  said  Duss,  agreed  to  convey  the  town  of 
Economy,  the  surrounding  properties,  and 
certain  other  lands  of  the  Harmony  Society, 
situate  in  Allegheny  county,  to  the  Union 
Company,  an  alleged  corporation  created 
under  the  laws  of  the  state  of  Pennsylvania. 
And  your  orators  allec^e  that  a  conveyance 
has  been  made  by  said  Duss  for  the  lands 
as  aforesaid,  and  that  the  same  was  made 
without  the  knowledge  of  your  orators,  or 
any  members  of  the  said  society,  excepting, 
possibly,  Susie  C,  wife  of  said  Duss,  and 
Gottlieb  Riethmueller.  That  by  the  said 
pretended  conveyance  and  sale  of  the  homa 
of  the  Harmony  Society  and  its  other  prop- 
erties, the  said  Duss  has  attempts  to 
wholly  terminate  the  existence  of  said  so- 
ciety, not  only  as  to  the  government  thereof 
by  the  board  of  elders  and  by  the  members, 
but  also  as  to  the  ownership  of  any  prop- 
erty. That  the  said  Union  Company,  m 
addition  to  said  Duss  and  Riethmueller,  is 
composed  of  said  Hice  and  Reeves,  debtors 
of  the  said  Harmony  Society,  as  hereinbe- 
fore stated,  and  one  James  Dickson,  the  pri- 
vate bookkeeper  and  confidential  agent  of 
said  Duss,  whose  interest  in  said  corpora- 
tion was  acquired  by  gift  from  said  Duss. 

"That  your  orators  are  advised  that  it 
was  not  competent  for  the  said  trustees  to 
convey  said  properties  to  the  said  Union 
Company,  but  such  transfer  was  a  breach  of 
trust,  and  wholly  invalid." 

It  was  further  averred  that  the  principle 
of  equality  had  been  departed  from.  That 
Duss  and  his  family  enjoyed  every  luxury^ 
while  the  aged  and  infinn  members  were 
obliged  "to  be  content  with  the  bare  neces- 
saries of  life,  awarded  with  grudging,  stint- 
ing hands." 

And  it  was  finally  averred — 

"That  recently  said  Harmony  SocieljJ 
has  become  dissolved  aa^aforeeaid;  that  all* 
of  its  purposes  and  practices,  established  as 
aforesaid  by  the  founder  of  said  society  and 
by  the  ancestors  of  your  orators,  have  been 
abandoned;  that  the  pursuit  of  agriculture 
no  longer  exists  in  said  society;  that  its 
chief  assets,  consisting  of  bonds,  stocks,  and 
other  securities,  and  the  town  of  Economy, 
with  its  buildings,  and  the  adjacent  lands 
of  said  society,  consisting  of  some  3,000 
acres,  and  which  constituted  the  basis  of 
organization  and  business  of  said  society, 
have  been  sold  and  conveyed  away  by  the 
said  Dusa  as  aforesaid,  in  fraud,  however, 
of  the  rights  of  your  orators  and  their  co- 
tenants;  and  that,  by  reason  of  the  facta 
hereinbefore  set  forth,  your  orators  and  tho 
said  last  members,  except  the  said  Duss  and 
wife,  are  now  tenants  in  common  of  all  said, 
lands  and  tenements,  and  entitled  to  parti- i 
tion  thereof  in  proportion  to  their  respective 
interests. 
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"Thftt  for  some  time  past  the  members  of 
said  Harmony  Society  haTS  been  retiring 
therefr(»n,  and  have  received  the  amount  oi 
their  interest  in  said  association  in  the 
land  or  money,  or  both,  the  land  being  set 
apart  in  severalty  to  them,  and  have  re- 
leased all  of  their  rights  and  interests  in 
said  asisociation  in  consideration  for  such 
payment  or  conveyance  to  them;  and  that, 
by  said  retirement  and  withdrawal,  the 
membership  of  said  association  has  been  re- 
duced to  the  persons  hereinbefore  named 
members;  that  by  common  consent  this  as- 
sociation has  ceased  to  exist  as  an  associa- 
tion; and  that,  if  the  property  thereof  has 
ever  been  impressed  with  a  trust  (which 
your  orators  deny,  as  being  oontraiy  to  pub- 
lic policy,  and  void  in  law  or  equity),  such 
trust  has  wholly  ceased,  and  the  assets  of 
such  dissolved  association  have  revertcKl  to 
the  donors  thereof,  amonff  whom  were  the 
ancestors  and  intestates  of  your  orators,  as 
hereinbefore  fully  set  forth." 

Duss,  Hice,  Reeves,  and  the  Union  Com- 
panv  answered  separately.  The  other  de- 
fendants joined  in  an  answer.  By  agree- 
ment of  the  parties  the  case  was  referral 
to  a  master,  with  "authority  to  hear  and 
take  all  the  testimony,  and  to  find  all  the 
issues  of  law  and  facts,  and  to  report  the 
testimony  and  such  findings  to  the  court; 
and  if  the  report  of  such  master  shall  sug- 
{S  gest  a  decree  that  the  plaintiffs,  or  any  of 
•  them,  are^entitled  to  an  account  against  the 
defendants,  or  any  of  them,  and  the  same  be 
confirmed  by  the  court,  then  the  case  shall 
be  referred  again  to  the  master  to  state 
such  an  account,  and  report  thereon  to  the 
court." 

Under  the  orders  of  the  court  the  master 
considered  the  following  questions: 

"Ist.  Have  the  plaintiffs,  or  any  of  them, 
such  a  proprietary  right  or  interest  in  the 
property  and  assets  of  the  Harmony  So- 
ciety as  entitled  them,  upon  the  dissolu- 
tion of  the  society,  to  any  part  of,  or  share 
in,  such  property  or  assets,  or  as  entitles 
them  to  the  account  prayed  for  in  the  billt 

"2d.  Has  the  Harmony  Society  been  dis- 
solved bv  the  common  consent  of  the  mem- 
bers or  by  an  abandonment  of  the  purposes 
for  which  it  was  formed  t" 

On  both  propositions  the  master  reported 
adversely  to  the  claim  of  the  petitioners, 
and  recommended  a  decree  dismissing  the 
bill.  His  conclusions  of  fact  and  law  were 
approved  and  accepted  by  the  circuit  court, 
and  a  decree  entered  dismissing  the  bill. 
The  decree  was  affirmed  by  the  circuit  court 
of  appeals.  The  case  was  then  brought  here 
by  certiorari  on  petition  of  the  plaintiffs  in 
the  circuit  court.  Other  facts  will  be  stated 
in  the  opinion. 

Meaars.  George  Shiras,  3d,  and  8. 
Schoyer,  Jr.,  for  petitioners. 

Messrs.  D.  T.  Watson  and  Johns  Mc- 
Oleave  for  respondents. 

Mr.  Justice  MoKenna  delivered  the 
opinion  of  the  court: 

Two    Questions    were   submitted    to   the 


master:  (1)  Hava  the  plaintiffs  such  a  pro- 
prietary right  or  interest  as  would  entitle 
them,  upon  the  dissolution  of  the  society, 
to  share  all  its  property  or  assets,  or  which 
entitles  them  to  an  accounting T  (2)  Has 
the  society  been  dissolved  l^  consent  or  fay 
an  abandonment  of  the  purposes  for  whi<m 
it  was  formed!  A  negative  answer  to  d- 
ther  of  the  propositions  determines  the  con-  JJ 
troversy  again^^petitioners,  and  both  were* 
so  answerM  by  tne  master  and  by  the  cir- 
cuit oourt  and  the  circuit  court  of  appeals. 
The  case,  therefore,  seems  not  to  be  as  broad 
or  as  complex  as  presented  in  the  argument 
of  coimsel.  The  case  Ib  certainly  clear  from 
any  disputes  of  fact,  and  we  may  dismiss 
from  consideration  the  accusations  against 
Duss,  not  only  as  to  his  motives  in  joining 
the  society,  but  also  as  to  his  motives  and 
acts  as  a  member  and  ofilcer  of  it.  We  are 
concerned  alone  with  the  legal  aspect  and 
consequences  of  his  acts,  and  thoee  of  his 
associates.  They,  however,  pertain  more 
particularly  to  the  second  proposition. 

This  is  not  the  first  time  that  the  Har- 
mony Society  has  been  before  the  courts. 
Its  history  has  been  recited,  and  its  princi- 
ples characterized  and  defined,  not  only  by 
tlie  supreme  court  of  Pennsylvania,  but  by 
this  court.  Sohriher  ▼.  Rapp,  5  Watts,  851, 
30  Am.  Dec.  327;  Baker  v.  Ifachtrieb,  19 
How.  126,  15  L.  ed.  628;  Speidel  v.  Bmrioi, 
120  U.  S.  877,  30  L.  ed.  718,  7  Sup.  Ct  Rep. 
610. 

The  society  was  formed  by  one  George 
Rapp,  who,  with  his  son  and  others,  came 
from  the  Kingdom  of  Wurtemberg  to  the 
United  States  in  1803  or  1804,  and  settled 
at  Harmony,  in  Butler  county,  Pennsyl- 
vania. In  1814  the  sodefy  moved  to  Posey 
county,  Indiana,  and  later  removed  to  Econ- 
omy, Pennsylvania,  its  present  abode,  in 
1825.  Its  members  "were  associated  and 
combined  by  the  common  belief  that  the 
government  of  the  patriarchal  age,  united 
to  the  community  of  property  adopted  in 
the  days  of  the  apostles,  would  conduce  to 
promote  their  temporal  and  eternal  happi- 
ness."   19  How.  126,  15  L.  ed.  528. 

Their  relations,  principles  of  government, 
personal  and  property  rights,  were  provided 
for  by  written  contracts,  executed  respect- 
ively in  1805,  1821,  1827,  1836,  1847,  1890, 
and  1892.  The  present  discussion  is  con- 
cerned with  the  first  four. 

By  article  1  of  the  contract  of  1805,  each 
subscriber  to  that  contract  delivered  up,  re- 
nounced, and  remitted  all  of  his  or  her  prop- 
erty of  every  kind,  "as  a  free  gift  or  dona- 
tion, for  the  benefit  and  use  of  the  commu- 
nity," and  bound  themselves,  their  heirs  and 
descendants,  "to  make  free  renunciation 
thereof,  and  to  leave  the  same  at  the  di»> 
posal  of  the  superintendents  of  the  com- 
munity," as  if  the  subscribers  "never  had 
nor  possessed  it."  ^ 

*In  article  2  they  pledged  obedience  and* 
submission  to  the  society,  and  promised  "to 
promote  the  good  and  interest  of  the  com- 
munity," and  to  that  tbey  pledged  their 
children  and  families.  But,  recognizing  a 
possible  weakness  and  inability  to  "stand 


mm. 


SCHWARTZ  T.  DUB& 


to  it  ia  th«  eommoiiiigr,'*  tbcj  promised 
(artide  8)  never  to  demand  tm  reward  for 
Uiemaelyei  or  children  for  '1aI>or  or  oerr- 
ioea,"  and  declared  whatever  thej  should  do 
would  be  ''aa  a  voluntaij  service  for  our 
brethren."  In  consideration  of  this  renun- 
ciation of  property  and  dedication  of  labor 
and  services,  George  Happ  and  his  aasoci- 
ates  promised  to  supply  tht  subscribers  to 
the  contract  with  all  the  necessaries  of  life, 
not  only  in  their  "healthful  days,  but  when 
they  should  become  sick  or  unfit  for  labor." 
And  if,  after  a  '*short  or  long  period,"  a 
member  chould  die  or  otherwise  depart  from 
the  community^  ''beins  the  father  or  mother 
of  a  family,"  such  uimily  should  "not  be 
left  widows  and  orphans,  but  partakers  of 
the  same  rights  and  maintenance." 

Article  5  waa  as  follows: 

''And  if  the  case  should  happen,  as  above 
stated,  that  one  or  more  of  the  subscribers, 
after  a  short  or  long  period,  should  break 
their  promise,  and  could  or  would  not  sub- 
mit to  the  laws  and  r«;ulations  of  the 
church  or  community,  and  for  that  or  any 
other  cause  would  leave  Harmony,  George 
Rapp  and  his  associates  promise  to  refund 
him  or  them  the  value  of  his  or  their  prop- 
erty brought  in,  without  interest,  in  one, 
two,  or  three  annual  instalments,  as  the 
sum  may  be  large  or  small;  and  if  one  or 
more  of  them  were  poor,  and  brought  noth- 
ing into  the  oommunity,  they  shall,  pro- 
vided they  depart  openly  and  orderly,  re- 
ceive a  donation  of  money,  according  to  his 
or  their  eonduct  while  a  member,  or  as  he 
or  their  circumstances  and  necessities  may 
require,  which  George  Rapp  and  associates 
■hall  determine  at  his  or  Uieir  departure." 

The  society  became  the  owner  of  about 
7,000  acres  of  land  at  Harmony,  which,  on 
May  6,  1816,  waa  conveyed  by  Frederick 
Rapp,  aa  attorney  in  fact,  to  Abraham  Zieg- 
ler  for  $100,000.  That  year,  or  in  1814, 
the  society  removed  to  Indiana.  There  a 
second  agreement  was  entered  into  Januaiy 
5  20,  1821.  This  affreement  expressed,  as 
•  that  of  1805,  the  submission  of  tWanbscrib- 
ers  to  the  society,  the  dedication  of  their 
service  and  labor,  and  contained  the  same 
promises  of  support. 

The  master  found  that  "in  1825  the  so- 
eiety  removed  from  Indiana  to  Beaver 
county,  Pennsylvania,  where  thejr  purchased 
and  settled  upon  a  tract  of  land  containing 
about  3,000  acres,  now  known  as  'Economy,' 
where  they  have  since  remained,  and  which 
has  since  become  very  valuable,  and  on  which 
they  have  erected  many  buildings,  includ- 
ing dwellings  and  factories  of  various  kinds, 
and  made  many  valuable  improvements." 

In  1827  another  agreement  was  entered 
into,  the  preamble  of  which  was  as  follows : 

"Whereas,  by  the  favor  of  Divine  Provi- 
dence an  association  or  community  has  been 
formed  by  George  Rapp  and  many  others, 
apon  the  basis  of  Christian  fellowship,  the 
principles  of  which,  being  faithfully  derived 
from  the  sacred  Scriptures,  include  the  gov- 
ernment of  the  patriarchal  age,  united  to 
the  community  of  property  adopted  in  the 
days  of  the  apostles,  and  wherein  the  single 


object  sought  is  to  approximate,  so  far  as 
human  imperfection  wOl  allow,  to  the  ful- 
filment  of  the  will  of  God,  by  the  exercise  of 
those  affections  and  the  practice  of  those 
virtues  which  are  essential  to  the  happi- 
ness of  man  in  time  and  throughout  eter- 
nity. 

"And  whereas,  it  is  necessary  to  the  good 
order  and  well  being  of  said  associations 
that  the  condition  of  member^  ip  should  be 
clearly  understood,  and  that  the  rights  and 
privileges  and  duties  of  eveiy  individual 
therein  should  be  so  defined  as  to  prevent 
mistake  or  disappointment  on  the  one  hand, 
and  contention  or  disagreement  on  the 
other." 

This  agreement  was  an  amplification  of 
that  of  1805.  Article  5  of  the  latter  became 
article  6.  This  agreement  was  signed  by 
522  members  of  the  association,  and  after- 
wards,  and  until  February  14,  1830,  waa 
signed  by  144  additional  members.  In 
1832,  dissensions  having  arisen,  a  large 
number  of  the  members  withdrew,  under 
the  leadership  of  one  Count  De  Leon.  Thegf 
received  $110,000,  and  panted  a  release 
unto  Georjge  Rapp  and  hu  associates  d  all 
of  their  right  and  title  in  any  of  the  prop- 
erty "belonf^ing  to  the  society  of  George 
Rapp  and  his  associates."  J{ 

*In  1836  another  agreement  was  entered* 
into  revoking  and  annulling  the  6th  article 
of  the  agreement  of  1827, — 6th  article  of  the 
agreement  of  1805.    The  agreement  recited 
the  6th  article— 

"And  whereas,  the  provisions  of  the  said 
6th  article,  though  assented  to  at  the  time, 
manifestly  depart  from  the  great  principle 
of  a  community  of  goods,  and  mav  tend  to 
foeter  and  perpetuate  a  feeling  of  ineanal* 
ity,  at  variance  with  the  true  spirit  and  ob- 
jects of  the  associations 

"And  whereas,  the  principle  of  restora- 
tion of  property,  besides  its  pernicious  ten- 
dency, is  one  wUch  cannot  now  be  enforced 
with  uniformly  and  fairness,  inasmuch  aa 
the  members  of  the  assodaticm,  in  the  year 
1816,  under  a  solemn  conviction  of  the  truth 
of  what  is  above  recited,  did  destroy  all  reo- 
ord  and  memorial  of  the  respective  contri- 
butions up  to  that  time; 

"And  whereas,  continued  happiness  and 
prosperity  of  the  association,  a  more  inti- 
mate knowledge  of  each  other,  have  removed 
from  the  minds  of  all  members  the  least 
apprehension  of  injustice  and  bad  faith: 

"Now,  therefore,  be  it  known  by  these 
presents,  that  the  undersigned,  with  a  view 
to  carry  out  fully  the  great  principles  of  our 
union,  and  in  consideration  of  the  benefita 
to  be  derived  therefrom,  do  hereby  solemnlv 
enter  into  eovenanta,  and  agree  with  each 
other  as  follows: 

"Ist.  The  said  6th  arUde  is  entirely  an- 
nulled and  made  void,  as  if  it  had  never  ex- 
isted; all  others  remain  in  full  force  aa 
heretofore. 

"2d.  All  the  property  of  the  society,  real, 
personal  and  mixed,  in  law  or  equity,  and 
howsoever  contributed  or  acquired,  shall  be 
deemed,  now  and  forever,  joint  and  indi- 
visible stock.    Each  individual  is  to  be  eon- 
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ddered  to  hvn  Anally  and  irrevocably 
parted  with  all  his  former  contributions, 
whether  in  land,  goods,  money,  or  labor; 
and  the  same  rule  shall  apply  to  all  future 
contributions,   whatever  tnev  may  be. 

"3d.  Should  any  individual  withdraw 
from  the  society  or  depart  this  life,  neither 
he  in  the  one  case  nor  his  representatives 
S  in  the  other  shall  be  entitled  to  demand  an 
*  account  of  said* contributions,  whether  in 
land,  goods,  money,  or  labor,  or  to  claim 
anything  from  the  society  as  matter  of 
right.  But  it  shall  be  left  altogether  to  the 
discretion  of  the  superintendent  to  decide 
whether  any,  and,  if  any,  what,  allowance 
shall  be  made  to  such  member  or  his  repre- 
sentatives as  a  donation." 

The  agreement  was  signed  by  all  who  were 
then  members,  and  subsequently  by  thirty- 
three  others. 

Prior  to  his  death,  in  1834,  Fredericic 
Rapp,  a  member  of  the  society,  had  been  its 
business  agent,  and  transacted  its  external 
affairs.  After  his  death  the  members  of 
the  society  (July  6,  1834)  executed  a  power 
of  attorney  to  Greorge  Rapp,  constituting 
him  such  general  agent,  with  power  to  ap- 
point agents  and  substitutes  under  him. 
On  the  same  day  he  appointed  Romulus  L. 
Baker  and  Jacob  Henrid  his  substitutes. 
This  power  of  attorney  was  signed  by  402 
membiers,  and  recited  the  death  of  Freder- 
ick Rapp,  and  the  consequent  necessity  for 
the  appointment  of  a  new  agent,  so  that  the 
temporal  affairs  of  the  society  would  con- 
tinue to  be  managed  in  a  mode  which  had 
proved  convenient  and  satisfactory,  consti- 
tuted George  Rapp  such  agent  with  power  of 
substitution,  invested  him  with  all  neces- 
aaiy  jjowers,  including  the  receipt  and  the 
execution  of  conveyances  of  real  and  per- 
sonal property.  George  Rapp  disclaimed 
any  greater  interest  in  the  then  resources  or 
future  earnings  of  the  society  than  other 
members. 

George  Rapp  was  the  founder  of  the  so- 
ciety, and  continued  to  be  its  head,  or  super- 
intendent, and  to  rule  and  govern  it  until 
his  death,  in  1847.  After  his  death  another 
agreement  was  executed  (August  12,  1847). 
It  was  si^ed  by  280  members.  The  agree- 
ment recited  the  death  of  Rapp,  and  ex- 
pressed the  necessity,  ^to  the  good  order 
and  well  being  of  the  association,  that  some 
plan  should  be  agreed  upon  to  regulate  its 
future  affairs,  promote  its  general  welfare, 
and  preserve  and  maintain  it  upon  its  origi- 
nal basis;"  and  announced  to  all  immedi- 
ately concerned,  that  the  surviving  and  re- 
maining members  of  the  Harmony  Society 
each  covenanted  with  all  the  others  thereof, 
and  with  those  who  should  thereafter  be- 
come members,  "to  solemnly  recognize,  re- 
establish, and  continue  the  articles  of  our 
association  (the  6th  section  excepted),  en- 
tered into  at  Economy  on  the  Qth  day  of 
March,  a.  d.  1827." 

)  This  agreement  created  a  board  of  elders 
of  nine  members  to  conduct  the  internal  af- 
'  fairs  of  the  society,  and  a  board  of  trustees 
of  two  members  to  conduct  its  external  af- 
fairs.   The  trustees  disclaimed  any  greater 


personal  interest  In  the  property  of  the  §> 
cietv  than  other  members. 

Tnese  agreements,  the  master  found,  "are 
the  agreements  and  documents  under  which* 
or  some  of  which,  the  plaintiffs  claim  the 
right  to  share  in  the  property  and  assets 
of  the  society  as  heirs  of  former  members." 
And  as  to  the  relations  of  the  plaintiffs  to 
the  socie^,  the  master  found  as  follows: 

"1st.  That  none  of  the  plaintiffs  were 
ever  members  of  the  society. 

''2d.  That  all  of  those  members  of  the  so- 
ciety through  whom  Christian  Schwarts 
claims  as  their  heir  signed  the  agreements 
of  1836  and  1847,  and  continued  members 
until  their  death. 

"3d.  That  Antony  Koterba  elaims  as  heir 
of  his  father,  Joseph  Koterba,  and  his  half- 
brother,  Andreas  Koterba;  that  Joseph  Ko- 
terba Joined  in  the  organization  of  the  so- 
ciety, and  also  sij^ned  the  a^^reement  of  1827, 
and  afterwards,  m  1827,  withdrew  from  the 
society;  and  that  Andreas  Koterba  signed 
the  agreements  of  1827,  1836,  and  1847,  and 
died  a  member  of  the  sodely. 

"4th.  niat  the  grandpaienta  of  David 
Strohaker,  ine..  Christian  Strohaker  and 
wife,  and  Matthias  Rief  and  wife,  joined 
the  society  in  1805,  and  all  rraiained  mem- 
bers imtil  their  death, — all  dying  between 
1820  and  1826,  except  Mrs.  Rief,  who  died 
between  1830  and  1836.  Tliat  his  father, 
Christopher  Strohaker,  signed  the  agree- 
ment of  1827,  and  withdrew  from  the  so- 
ciety in  1827.  That  his  aunt,  Catharina 
Strohaker,  signed  the  agreements  of  1827, 
1836,  and  1847,  and  continued  a  member  of 
the  society  until  her  death. 

"6th.  That  Lawrence  Scheel  and  Jaook 
Scheel,  ancestors  of  Allen  and  G.  L.  Shale, 
Joined  the  society  in  1806;  that  Lawrence 
withdrew  in  1824  or  1826;  that  Jacob  Scheel 
signed  the  agreement  of  1827,  and  died,  a 
member,  about  1837.  | 

*"6th.  That  none  of  the  parties  through « 
whom  the  plaintiffs  claim  contributed  any 
mon^  or  property  to  the  society." 

He  divided  the  persona  from  whom  the 
plaintiffs  claim  as  follows: 

"1st.  Those  withdrawn  from  the  society 
before  the  execution  of  the  agreement  of 
1836. 

"2d.  Those  dying  in  the  society  before 
that  time. 

"3d.  Those  who  died  members  of  the  so- 
ciety after  having  Joined  in  the  agreements 
of  1836  and  1847." 

Manifestly,  the  plaintiffs  cannot  have 
other  riffhts  than  their  ancestors,  and  the 
rights  of  the  latter  depend  upon  the  agree- 
ments they  signed.  The  agreements  we 
have  recited,  llie  signers  of  them  certainly 
strove  to  express  their  meaning  clearly, 
and,  whenever  occasion  arose,  declared  ;their 
understanding,  aims,  and  purposes,  and  al- 
ways substantially  in  the  same  way. 

The  cardinal  principle  of  the  society  was 
self-abnegation.  It  was  manifested,  not 
only  by  submission  to  a  religious  head,  but 
by  a  community,  instead  of  individual,  own- 
ership of  property,  and  the  dedication  of 
their  labor  to  the  society.    The  possibilitj 
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cf  8om«  member  or  members  not  being  able 
to  "stand  to  it/'  to  use  the  expressive  phrase 
of  the  agreements,  was  oontemplatea,  and 
provision  was  made  for  that  event.  But  a 
very  significant  difference  was  made  between 
a  performance  of  service  and  the  contribu- 
tion of  property.  For  the  former  it  was 
covenanted  by  the  members  no  reward 
should  be  demanded  for  themselves  or  their 
children  or  those  belonging  to  them.  As  to 
the  latter,  George  Rapp  and  his  associates 
promised  to  refund  the  value  of  the  prop- 
erty brought  in,  without  interest,  in  one, 
two,  or  three  annual  instalments,  as  the 
same  might  be  large  or  small.  It  was,  how- 
ever, provided,  as  to  those  who  "were  poor 
and  brought  nothing  to  the  community," 
that  they  should  receive,  if  they  departed 
openly  and  orderly,  "a  donation  in  money, 
according  to  his  or  their  conduct  while  a 
member,  or  as  his  or  their  circumstances 
might  require,"  as  "George  Rapp  and  his 
associates  shall  determin^'  (agreement  of 
1806) ;  as  "in  the  judgment  of  the  superin- 
tendents of  the  association"  (agreement  of 

26  1827). 

•  *  Those  provisions  apply  to  those  who  with- 
drew from  the  society  prior  to  1836, — the 
first  class  into  which  the  master  divided  the 
plaintiffs, — and  need  not  much  comment. 
None  of  the  persons  who  so  withdrew  con- 
tributed property  to  the  association.  We 
are  not  informed  by  the  record  whether 
their  conduct  when  in  the  society,  or 
whether  their  manner  of  withdrawing  from 
it,  entitled  them  to  the  consideration  that 
the  articles  of  agreement  permitted  as  an 
indulgence  to  withdrawing  members.  If 
they  could  have  exacted  anything  as  a  mat- 
ter of  right,  it  would  now  be  presumed  that 
it  had  been  demanded  and  the  demand  sat- 
isfied. 

There  was  another  class, — ^the  faithful 
and  abiding  members;  but  even  these,  the 
master  found,  contributed  no  property,  and 
the  decision  of  their  rights  becomes  as  easy 
as  the  decision  of  the  right  of  those  who 
"could  not  stand  to  it  in  the  community" 
and  withdrew.  They  promised,  as  we  have 
seen,  to  endeavor,  by  the  labor  of  their 
hands,  "to  promote  the  good  and  interest  of 
the  community,"  and  to  hold  their  "children 
and  families  to  do  the  same."  And  for  com- 
pensation they  received  instruction  in 
church  and  school.  Th^  received  assur- 
ance of  maintenance  "in  healthful  days," 
and  days  which  might  no(  be  such;  and  aa- 
surance,  when  death  should  come  to  them, 
that  their  families  would  bo  taken  care  of. 
It  may  be  presumed  that,  aa  the  members 
were  faithful  to  their  oovenants,  the  society 
was  faithful  to  its  covenants,  and  there  were 
no  undischar|fed  obligations  or  rights  for 
distant  relatives  of  deoeased  mMnbers  to 
assert  or  elaim  against  the  oommunity  or 
its  property.  This  seems  to  be  conceded  by 
eoonssl  for  petitioners,  and  we  are  brought 
to  the  consideration  of  the  third  class  into 
which  the  master  divided  the  persons  from 
whom  some  of  the  petitioners  claim  to  de- 
rive,— ^those  who  died  members  of  the  soci- 


ety, after  having  joined  la  tlio 
of  1836  and  1847. 

Counsel  for  petitioners  say  in  their  brief  t 
"The  article  of  1830  is  the  only  material  ar- 
ticle bearing  upon  the  property  ri^ts  of  the 
plaintiffs,  while  the  articles  of  1805,  1821, 
1827,  and  1847  are  material  in  considerinff 
the  character  of  the  trust,  the  purposes  and 
principles  of  the  society." 

In  other  words,  as  we  understand  counsel  ^ 
bv  the  propositionsf'they  have  submitted  and* 
tne  arguments  employed  to  support  them, 
that  by  the  articles  executed  prior  to  Oc- 
tober 31,  1836,  those  who  joined  the  society 
made  "a  free  gift  and  donation  of  all  their 
property"  to  George  Rapp  and  his  associ- 
ates, **t<^  the  U96  and  benefit  of  the  eom^ 
munity**  upon  the  condition,  however,  to 
have  the  property  returned  to  them  if  they 
bhould  withdraw  from  the  society.  But 
that,  "by  the  articles  of  October  31,  1836, 
all  the  members  of  the  society  agreed  with 
each  other  to  surrender  this  right  of  prop- 
erty restitution  which  each  possessed,  and 
to  convey  the  same  to  all  the  members  in 
equal  shares."  In  other  words,  the  gifts  be- 
fore 1836  were  to  the  community;  after 
1836,  to  "all  the  members  in  equal  shares.** 
This  difference  in  result  in  1836  and  after, 
wards  was  effected,  it  is  claimed,  by  the  fo^  * 
lowinff  provision  of  the  agreement  of  1836/ 

"All   the  property  of  the  society,  real, 

Eersonal,  and  mixed,  in  law  or  equity,  and 
owsoever  constituted  or  acquired,  shall  be 
deemed,  now  and  forever,  joint  and  indivis- 
ible stock.  Each  individual  is  to  be  oonsid- 
ered  to  have  finally  and  irrevocably  parted 
with  all  his  former  contributions,  whether 
in  lands,  goods,  money,  or  labor,  and  the 
same  rule  shall  apply  to  all  future  contri* 
butions,  whatever  they  may  be." 

To  the  articles  of  1836,  it  is  also  con- 
tended that  the  society,  as  such,  was  not  a 
party,  but  nevertheless  the  property  became 
impressed  with  a  trust  for  the  use  of  the 
society,  as  such,  "by  those  who  then  (1836) 
represented  the  ownership  of  this  joint  and 
indivisible  stock;"  and  as  cAch  new  member 
came  in  "he  became  an  owner  of  an  equal 
share  of  the  property,  subject  to  the  trust." 
And  it  is  further  contended  that  the  mem- 
bers of  1836  and  tiiose  who  came  in  after- 
wards became  donore  of  the  property,  and 
when  the  society  or  the  trust  failed,  from 
any  cause,  the  "corpus  of  the  trust  prop- 
erty" reverted  to  them  "by  way  of  result- 
ing trust,  •  .  •  not  to  the  surviving 
members  as  donees,  or  beneficiaries  of  the 
trust."  In  other  words,  the  members  bo- 
came  at  once  d4meee  of  each  other  and 
donwTH  to  the  society,  and  the  descendants 
of  members  who  had  not  and  might  not 
bring  a  dollar  to  the  society  excluded  from 
any  interest  in  the  reversion  of  its  great  S 
properties  the  descendants  of  those* from* 
whom  those  properties  came^  And  this 
through  the  doctrine  of  resulting  trusts, 
whose  fundamental  principle  is  to  recognise 
an  equity  only  in  them  from  whom  the  con- 
sideration has  proceeded.  And  this,  too, 
would  result  from  granting  the  contentions 
of  petitioners,— A  society  whose  chief  pur- 
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poM  wmi  to  MUbllth  eommunify  of  prop- 
«rtj  would  eoino  bade  to  the  asMiiion  and 
fact  of  individual  ownenhip,  and  whooe 
hopo  was  self-saerifloe  and  self-abasomflnt, 
would  encourage  selMntereet  and  self-asser- 
tion. Members  could  go  into  the  society  or 
go  out  of  it,  take  nothing  to  it,  serve  it 
ever  so  little,  and  become  ultimate  sharers 
of  its  propertr.  Th^  might  die  in  the  so- 
ciety, or,  having  withdrawn,  die  out  ol  it, 
and  will  or  convey  their  titles  or  rights  to 
others.  No  such  right  was  ever  conceived 
to  exist,  and  no  such  right  was  intended  to 
be  created.  This  is  demonstrated  by  the 
quotations  which  we  have  made  from  the 
articles  of  agreement.  The  permanence  of 
the  community  was  provided  for  in  the  ar- 
ticles of  1805;  it  was  continued  in  those 
of  1821  and  1827;  and,  on  account  of  the 
secession  of  Count  De  Leon  and  his  follow- 
ers, it  was  asserted  with  emphasis  in  1836. 
The  article  of  that  year  became,  and  was  in- 
tended to  become,  the  complete  and  final 
•consummation  of  community  ownership, — 
•did  not  become,  and  was  not  intended  to  be- 
come, the  commencement  of  individual  own- 
ership. That  article  was  but  an  incident 
in  the  life  and  evolution  of  the  society.  It 
asserted  constancy  to  the  principles  of  the 
association,  and  annulled  the  0th  article  of 


eoort  of  that  state,  ia  Bakrib&r  t.  JSopp,  6 
WatU,  Z5l,  90  Am.  Dee.  827.  The  trial 
court  in  that  case  had  instructed  the  iuxy 
that  '^here  is  nothing' in  the  articles  of  as- 
sociation (those  of  1805,  1821,  and  1827) 
given  in  evidence,  that  renders  the  agree- 
ment unlawful  or  void;  nothing  in  them  in- 
consistent  with  constitutional  rights,  moral 
precepts,  or  public  policy." 

llie  supreme  court  observed  that  the 
point  made  against  the  articles,  as  being 
affainst  public  poli^,  was  attended  with  no 
difficulty,  and  Chief  Justice  Gibson  said  for 
the  court:  "An  association  for  the  purpose 
expressed  is  prohibited  neither  by  statute 
nor  the  common  law."  And  it  did  not  oc- 
cur to  this  court,  in  Baker  v.  Nachirieb,  19 
How.  126,  16  L.  ed.  628,  to  treat  them  as 
invalid  contracts.  See  also  Qoesele  v.  Bin^ 
eler,  14  How.  689,  14  L.  ed.  654;  Speidel  v. 
HenHoi,  120  U.  &  377,  30  L.  ed.  718,  7  Sup. 
CL  Rep.  010. 

An  analysis  of  the  agreements  of  1847, 
1890,  and  1892  is  not  necessary.  They  were 
made  to  meet  particular  exigencies,  and  ex- 
pressly affirmed  the  prior  agreements,  ex* 
cept  the  6th  section  of  that  of  1827. 

The  master,  and  both  the  circuit  court 

and  the  circuit  court  of  appeals,  found  that  ^ 

the  society  had  not  been  dissolved,  either :« 


1825, — 6th   article  of   1805, — because   that  *|j  the  consent  of  its  members  or  bv  the* 
article  manifestly  departed  "from  the  great    abandonment  of  the  purposes  for  which  it 


principle  of  community  of  goods,"  and  it 
was  said  that,  "with  a  view  to  carry  out  the 
great  principles"  of  their  union  "and  in  con- 
sideration of  the  benefits  to  be  derived  there- 
from," they  entered  into  this  covenant: 

"Should  sny  individual  withdraw  from 
the  society,  or  depart  this  life,  neither  he  in 
the  one  case  nor  his  representatives  in  the 
other  shall  be  entitled  to  demand  an  aecount 
of  said  contributions,  whether  in  land, 
goods,  money,  or  labor,  or  to  claim  anything 
from  the  society  as  matter  of  risht.  But 
g  it  shall  be  left  altogether  to  the  discretion 
•  of  the  superintendent  to  decide*  whether 
any,  and,  if  any,  what,  allowance  shall  be 
nade  to  such  member  or  his  representatives 
as  a  donation." 

The  purpose  was  definite  and  dearly  ex- 
pressed. It  was  certainly  thought  to  be 
elear  enough  by  the  men  who  framed  it,  to 
declare  and  accomplish  the  "sacrifice  of  all 
narrow  and  selfish  feelings  to  the  true  pur- 
poses of  the  association,"  as  the  articles 
rerridly  declared.  And  it  was  provided 
that  the  member  who  withdrew  from  the 
Bodety  could  make  no  demand  against  it 
"as  a  matter  of  right"  The  member  who 
died  left  no  right  to  his  representatives.  It 
needs  no  argument  to  show  that,  as  such 
members  had  no  rights,  they  could  transmit 
none  to  the  petitioners  in  this  case. 

No  tmst  bavins  been  created  by  the  ame- 
ment  of  1830  dimrent  from  that  creatM  by 
the  other  agreements,  there  is  no  necessity 
to  consider  the  arguments  baaed  on  the  as- 
option  of  its  invalidity.  That  agree- 
nt  was  the  affirmation  and  the  oontinn- 
I  of  the  prior  agreements,  and  th^ 
hdd  not  to  be  offensive  to  the  public 
policy   of   Penni^lvania,   by   the   supreme 


was  founded.  On  account  of  this  concur^ 
rence  the  disputed  facts  involved  in  that 
finding,  under  the  rules  of  this  court,  and 
the  circumstances  of  the  record,  we  do  not 
feel  disposed  to  review.  There  is  left,  there- 
fore, for  consideration,  only  the  agreeroente 
of  1890  and  1802,  and  the  changes  in  ad- 
ministration effected  by  them,  and  the  con- 
veyance of  the  property  of  the  society  to 
the  Union  Company.  So  far  as  those  agree- 
ments affect  the  property  rights  of  peti- 
tioners, we  have  expressed  an  opinion  of 
them;  but  thdr  effect  upon  the  question  of 
the  dissolution  of  the  sodety,  or  the  effect 
of  the  conveyance  to  the  Union  Company, 
we  are  not  called  upon  to  dedde.  In  that 
question,  we  have  seen,  the  petitioners  have 
no  concern. 
Judgment  affUrmeA, 

Mr.  Justice  Qrmr  and  Mr.  Justice  SHIraa 
todc  no  part  in  the  dedsion. 

Mr.  Chief  Justice  Fuller,  with  whom 
concurred  Mr.  Justice  Brewer,  dissentinffs 

Assuming  the  validity  of  the  trusts,  the 
questions  appear  to  be,  whether  the  oondi- 
tion  of  things  has  resulted  in  failure  to  car- 
ry out,  and  of  ability  to  cany  out,  the  nrin- 
ciples  and  purposes  of  the  sodety,  ana  the 
defeat  of  the  trusts;  and,  if  so,  whether  the 
destination  of  the  eorpus  of  the  tmst  pro|^ 
erty  has,  thereupon,  become  saeh  that  earn* 
pliinants,  or  some  of  them,  have  a  loovs 
etanM  to  ask  relief  in  a  ooort  of  equity. 

The  eonrte  bdow  held  that  the  society 
still  existed  fai  law  and  in  fact  and  that 
this  case  was  not  one  of  ''dealing  with  the 
assets  of  a  defunct  or  dimolved  associa- 
tion;* or,  in  other  words,  that  the  tmsin 
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had  not  been  defeated;  and  the  decrees 
rested  on  this  coDdusion.  If  erroneous,  the 
inquiry  then  arises,  To  whom  does  the  cor- 
pus of' the  trust  property  go,  in  the  event  of 
the  defeat  of  the  trusts? 

A  brief  recapitulation  of  the  facts  is  nec- 
essary to  indicate  the  grounds  of  my  in- 
abilib^  to  concur  in  the  opinion  and  judg- 
S  ment  of  the  court: 

•  *In  1803  George  Rapp  and  others  located 
at  Harmony,  Butler  county,  Pennsylvania, 
removed  in  1814  to  Indiana,  and  returned 
in  1825  to  Pennsylvania,  and  located  at 
Economy,  in  Beaver  county.  They  formed 
a  society  or  association,  which,  as  said  by 
the  circuit  court  of  appeals,  ''was  organizea 
upon  the  principle  of  community  of  goods 
and  land  ownership. 

'The  members  of  the  said  society,  who 
had  brought  with  them  from  Wurtemberg 
money,  combined  their  funds  and  held  all 
their  property  in  common,  they  living  as 
members  of  a  common  household,  and  each 
member  enjoying  alike  with  every  other,  the 
fruits  of  their  common  labor  in  equality 
and  brotherhood.  The  occupation  or  busi- 
ness of  the  said  society  was  agriculture,  ex- 
cept in  so  far  as  it  was  necessary  to  manu- 
facture shoes,  clothing,  and  other  neces- 
saries for  the  community.  The  members  of 
the  said  society  obeyed  Qeorge  Rapp  as 
their  spiritual  and  temporal  leader  and 
ruler.  .  .  .  About  the  year  1807  the 
community  promulgated  the  doctrine  of 
celibacy  as  being  necessary  for  the  success 
of  a  communistic  society." 

Although  styled  "George  Rapp  and  his 
associates,"  Rapp  was,  from  the  beginning 
to  his  death,  in  1847,  the  absolute  and  ex- 
clusive ruler,  in  whom  all  power  was  vested. 
Members  were  admitted  by  adoption,  anil 
on  adoption  conveyed  and  transferred  all 
their  property,  real  and  personal,  to 
"George  Rapp  and  his  associates,"  and, 
after  1836,  to  the  Harmony  Society,  for  the 
use  and  benefit  of  the  community. 

By  article  5  of  a  written  agreement  of 
February  5,  1805,  if  for  any  cause  one  or 
more  of  the  subscribers  should  leave  Har- 
mony, "George  Rapp  and  his  associates" 
promised  to  refund  the  value  of  his  or  their 
property  brought  in,  while  those  who 
Drought  nothing  in  might  receive  a  dona- 
tion. 

Hie  second  agreement  was  dated  Janu- 
ary 20,  1821,  and  the  third,  March  9,  1827. 

The  first  branch  of  the  preamble  of  this 
agreement  of  1827  read:  "Whereas,  by  the 
favor  of  Divine  Providence,  an  association 
or  community  has  been  formed  by  George 
Rapp  and  many  others  upon  the  basis  of 
Cfhnstian  fellowship,  the  principles  of 
which,  being  faithfully  derived  from  the 
g  sacred  Scriptures,  include  the  government 

•  of  the  patriarchal  age,  united  to*tlie  com- 
munity of  property  adopted  in  the  days  of 
the  apostles,  and  wherein  the  single  object 
sought  is  to  approximate,  so  far  as  human 
imperfection  may  aUow,  to  the  fulfilment 
of  the  will  of  God,  by  the  exercise  of  those 
affections  and  the  practice  of  those  virtues 
which  are  essential  to  the  happiness  of  man 
in  time  and  throughout  eternity." 


By  the  1st  artlde  the  sabseribers  gKv% 
ffranted,  and  forever  conveyed  "to  the  said 
George  Rapp  and  his  associates,  their  heirs 
and  assigns,  all  our  property,  real,  personal, 
and  mixed,  whether  it  be  lands  and  tene- 
ments, goods  and  chattels,  money  or  debta 
due  to  us,  jointly  or  severally,  in  posses- 
sion, or  in  remainder,  or  in  reversion,  or 
in  expectancy,  whatsoever  or  wheresoeverr 
without  evasion,  or  qualification,  or  reserve^ 
as  a  free  gift  or  donation,  for  the  benefiC 
and  use  of  said  association  or  community."* 

Members  were  to  be  obedient  to  superixK 
tendents,  were  bound  to  promote  the  inter- 
ests and  welfare  of  the  community,  andi 
were  to  receive  support  and  instruction. 

The  6th  article  (almost  identical  with  ar- 
ticle 5  of  1805)  was  as  follows:  "And  if 
it  should  happen,  as  above  mentioned,  that 
any  of  the  undersigned  should  violate  hi» 
or  her  agreement,  and  would  or  could  not 
submit  to  the  laws  and  regulations  of  the 
church  or  community,  and  for  that  or 
any  other  reason  should  withdraw  from  the 
association,  then  the  said  George  Rapp  and 
his  associates  agree  to  refund  to  him  or 
them  the  value  of  all  such  property,  with- 
out  interest,  as  he  or  they  may  have  brought 
into  the  community  in  compliance  with  the 
1st  article  of  this  agreement,  and  the  said 
value  to  be  refunded  in  one,  two,  or  three 
annual  instalments,  as  the  said  George  Rapp 
and  his  associates  shall  determine.  And  u 
the  person  or  persons  so  withdrawing  them- 
selves were  poor,  and  brought  nothing  into 
the  community,  yet,  if  they  depart  openly 
and  regularly,  they  shall  receive  a  donation 
in  money,  according  to  the  length  of  their 
stay  and  to  their  conduct,  and  to  such  a» 
amount  as  their  necessities  may  require,  in 
the  jud^ent  of  the  superintendents  of  the 
association." 

The  master  found,  among  other  things^ 
as  follows:  e 

"Prior  to  his  death,  in  1834,  Frederick? 
Rapp,  a  member  ofHhe  society,  had  been  the 
business  asent  of  the  society,  transacting  its 
external  busincAs.  After  his  death  the 
members  of  the  society,  on  July  6th,  1834, 
executed  a  power  of  attorney  to  George 
Rapp— Exhibit  No.  86  in  evidence— consti- 
tuting him  general  agent  of  the  society  in 
all  ito  temporal  affairs,  with  power  to  ap- 
point agents  and  substitutes  under  him. 
Under  this  power,  he,  on  the  same  day,  ap- 
pointed Romulus  L.  Baker  and  Jacob  Hen- 
rid  his  substitutes.  This  power  of  attor- 
ney was  siffned  by  402  members  of  the  asso- 
ciation, and  with  the  substitution,  and  not 
including  the  signatures,  is  as  follows: 

"'Know  all  men  by  these  presents: 
Whereas,  Frederick  Rapp,  of  Economy,  in 
Beaver  county,  state  of  Pennsylvania,  t»> 
cently  deceased,  was  for  a  series  of  year» 
the  agent  in  temporal  affairs  of  tiie  Har- 
monie  Society,  carrying  on  in  his  own  nam» 
all  the  external  bosineBs  of  said  society,, 
and  taking  to  himself  the  titles  to  real  e^ 
tate,  as  well  as  the  evidence  of  eiaims  aria- 
ing  out  of  the  various  transactions  of  said 
society; 

"  'And  whereas,  by  an  instrument  dated 
the  20th  of  July,  1825,  under  the  hand  and 
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seal  of  said  Frederick,  lie  solemnlj  and  ir- 
revocably declared  that  all  the  property, 
real,  personal,  and  mixed,  which  then  was 
or  hereafter  misht  be  in  his  possession  or 
enjoyment,  or  uie  title  to  which  he  then 
held  or  might  hereafter  hold,  was  and 
should  be  considered  the  property  of  the 
said  society,  in  which  he,  the  said  Freder- 
ick, had  no  absolute  interest  whatsoever; 
And  whereas,  the  lamented  death  of  the 
said  Frederidc  Rapp  renders  it  indispensa- 
ble that  a  new  agent  should  be  appointed, 
by  whom  the  temporal  affairs  of  ths  society 
may  continue  to  be  managed  in  a  mode 
which  has  proved  convenient  and  satisfac- 
tory; 

'''Now,  therefore^  be  it  known  that  we, 
the  undersigned,  constitutinff  said  Har- 
monie  Society,  do  hereby  nominate  and  ap- 
point George  Rapp,  of  Economy,  in  the 
county  of  Beaver,  the  general  ap^ent  of  said 
aociety  in  all  its  temporal  affairs. 

"  'The  powers  intended  to  be  conferred 
on  the  said  George  Rapp  are  hereby  declared 
to  be  as  follows;  that  is  to  say: 
ce  "'1.  To  ask  for,  demand,  and  receive 
♦  from  each  and  every*  bank  or  other  incor- 
porated company,  partnership,  or  individu- 
al person  or  persons,  the  amount  which  may 
be  due  therefrom,  in  the  way  of  principal, 
interest,  or  dividend  to  the  said  Harmonie 
Society,  or  to  Frederick  Rapp,  whether  the 
same  be  evidenced  by  judgment,  mortgage, 
bond,  certificate  of  stock,  note,  bill  of  ex- 
change, deposit  of  money,  book  account, 
verbal  promise,  sale  or  barter,  loan  or  mon- 
ey, or  arise  in  any  other  manner  whatso- 
ever, the  check,  order,  receipt,  acquittance, 
or  release  of  the  said  George  Rapp  to  be  as 
effectual  as  if  executed  by  all  and  each  of 
us,  or  as  if  it  had  been  executed  by  the  said 
Frederick  Rapp  in  his  lifetime. 

"2.  To  execute  and  receive  all  deeds  and 
oonveyances,  in  fee  simple  or  otherwise,  on 
behalx  of  the  society,  whether  the  title 
thereto  stand  in  the  name  of  the  society,  or 
of  Frederick  Rapp,  or  of  George  Rapp  and 
associates.  The  act  of  the  said  George 
Rapp,  relative  thereto,  to  be  as  valid  and 
sufficient  as  if  executed  by  us  or  by  the  said 
Frederick  Rapp  in  his  lifetime. 

"'3.  To  carry  on,  by  himself  or  through 
the  agents  whom  he  is  hereinafter  author- 
ized to  appoint,  all  the  dealings  and  traffic 
of  said  society  of  every  description. 

"'4.  To  constitute  and  appoint  an  agent 
or  agents  under  him,  as  he  may  deem  advis- 
able, imparting  to  such  substitute  or  sub- 
stitutes, should  he  think  fit,  the  whole  or 
any  portion  of  the  authority '  hereby  con- 
ferrea  on  himself.  He  may  also,  at  his 
pleasure,  revoke  such  instrument  of  substi- 
tution whenever  he  may  think  such  revoca- 
tion called  for  by  the  interests  of  the  socie- 
ty- 

"'6.  It  is  distincUy  understood  that  in 
accepting  and  actinp^  under  this  power  the 
said  GeorgQ  Rapp  disclaims  all  personal  in- 
terest, other  than  that  of  a  member  of  said 
society,  in  the  present  resources  or  future 
earning  of  the  society,  in  conformity  with 
the  principles  and  terms  upon  which  the 
Harmonie  Society  was  originally  founded, 


as  fully  and  effectually  as  was  done  by  the 
late  Frederick  Rapp  in  the  instrument  al- 
ready adverted  to,  dated  20th  July,  1826, 
the  terms  of  which  instrument  Uie  said 
George  Rapp  hereby  adopts  for  himself  and 
repeats  in  every  particular. 

'"In    witness    whereof    the    undersigned  Q 
members  of  tha^Harmonie  Society,  who  con-  * 
stitute  said  society,  have  hereunto  set  their 
hands  and  seals  at  Economy,  in  Beaver  coun- 
ty, this  5th  day  of  July,  in  the  year  of  our 
Lord,  eighteen  hundred  and  thirty-four.' 
(Signatures.) 

( Acknowledgment. ) 

"  *By  virtue  of  the  authority  expressed  in 
the  4th  article  of  the  foregoing  power  of  at- 
torney, I  do  appoint  and  substitute  in  my 
Slace  and  steaa  Romulus  L.  Baker  and 
acob  Henrici,  of  Economy,  Beaver  county, 
Pennsylvania,  to  act  as  general  a^pents  of 
the  Harmonie  Society  aforesaid,  jointly  or 
severally,  in  my  name,  and  for  the  use  of 
the  said  society,  to  do  and  p^orm  all  acts 
and  things  which,  as  the  general  agent  of 
said  society,  I  am  authorized  to  do.  It  be- 
ing distinctly  understood,  however,  that  in 
accepting  and  performing  the  office  and 
business  of  general  agents  of  the  said  society 
the  said  R.  L.  Baker  and  Jacob  Henria 
shall  neither  acquire  nor  claim  any  per- 
sonal interest  in  the  present  resources  or 
future  earnings  of  the  said  society,  other 
than  that  of  a  member  of  the  said  society, 
agreeably  to  the  plans  and  terms  of  associa- 
tion, but  shall  be  considered  as  exercisiqg 
the  same  trust  mentioned  in  a  declaration 
of  trust  signed  by  Frederick  Rapp  on  the 
20th  day  of  July,  1825,  and  referred  to  in 
the  foregoing  power  of  attorney  to  George 
Rapp.' " 

Signed,  sealed,  and  delivered  by  George 
Rapp. 

October  31,  1836,  the  following  agree- 
ment was  executed  by  391  members  of  the 
society,  and  afterwards  accepted  and 
adopted  by  33  others: 

'^Whereas,  the  Harmonie  Society,  consist- 
ing of  Geor^  Rapp  and  many  others,  now 
established  in  the  town  of  Economy,  in 
Beaver  county,  Pennsylvania,  did,  on  the 
9th  of  March,  1827,  enter  into  certain  arti- 
cles of  association,  of  which  the  6th  in  num- 
ber is  as  follows,  viz,:  [here  follows  that 
article].  8 

*  "And  whereas,  the  provisions  of  the  said* 
6th  article,  though  assented  to  at  the  time, 
manifestly  depart  from  the  great  principle 
of  a  community  of  goods,  and  may  tend  to 
foster  and  perpetuate  a  feeling  of  inequali- 
ty at  variance  with  the  true  spirit  and  ob- 
jects of  the  association; 

"And  whereas,  the  principle  of  restora- 
tion of  property,  besides  its  pernicious  tend- 
ency, is  one  which  cannot  now  be  enforced 
with  uniformly  and  fairness,  inasmuch  as 
the  members  of  the  association,  in  the  year 
181 C,  under  a  solemn  conviction  of  the  truth 
of  what  is  above  recited,  did  destroy  all 
record  and  memorial  of  the  respective  con- 
tributions up  to  that  time; 

"And  whereas,  continued  happiness  and 
prosperity  of  the  association,  a  more  inti- 
mate  knowledge  of   each   other,   have   re- 
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moved  from  the  minds  of  til  memben  the 
least    apprehension   of   injustiee   and   bad 

faith; 

'^ow,  therefore^  be  it  known  by  these 
presents,  that  the  undersigned,  with  a  view 
to  carry  out  fully  the  great  principles  of 
our  union,  and  in  consideration  of  the  bene- 
fits to  be  derived  therefrom,  do  hereby  sol- 
emnly enter  into  covenants,  and  agree  with 
each  other  as  follows: 

"Ist.  The  said  6th  article  is  entirely  an- 
nulled and  made  void,  as  if  it  had  never  ex- 
isted; all  others  remain  in  full  force  as 
heretofore. 

"2d,  All  the  property  of  the  society,  real, 
personal,  and  mixed,  in  law  or  equity,  and 
howsoever  contributed  or  acquired,  shall  be 
deemed,  now  and  forever,  joint  and  indivisi- 
ble stock.  Each  individual  is  to  be  consid- 
ered to  have  finally  and  irrevocably  parted 
with  all  his  former  contributions,  whether 
in  land,  goods,  money,  or  labor;  and  the 
same  rule  shall  apply  to  all  future  contri- 
butions, whatever  they  may  be. 

"3d.  Should  any  individual  withdraw 
from  the  society  or  depart  this  life,  neither 
he  in  the  one  case  nor  his  representatives 
in  the  other  shall  be  entitled  to  demand  an 
aoeotmt  of  said  contributions,  whether  in 
land,  goods,  money,  or  labor,  or  to  claim 
anything  from  the  society  as  a  matter  of 
right.  But  it  shall  be  left  altogether  to  the 
diseretion  of  the  superintendent  to  decide 
whether  any,  and,  if  any,  what,  allowance 
shall  be  made  to  such  member,  or  his  repre- 
sentatives, as  a  donation. 

"Invoking  the  blessing  of  Gk>d  on  this 
sacrifice  of  all  narrow  and  selfish  feelings 
to  the  true  purposes  of  the  association,  and 
to  the  advancement  of  our  own  permanent 
^  prosperity  and  happiness,  we  have  signed 
V  the  foregoing  instrument,  and  a(Bxed*thei^ 
vnto  our  respective  seals,  at  Economy,  this 
list  day  of  October,  1836.'' 

George  Rapp,  sole  patriarch  and  ruler, 
died  in  1847,  and  thereupon,  in  that  year, 
certain  articles  were  subscribed  by  288  per- 
sons as  the  "surviving  and  remaining  mem- 
bers of  the  Harmonic  Society,  and  consti- 
tuting the  same."  These  articles  created 
and  nominated  a  board  of  eldera  of  nine 
members,  with  the  power  of  filling  vacan- 
eies,  and  a  board  oi  trustees,  consisting  of 
two  members  of  the  board  of  elders,  which 
bad  power  to  fill  vacancies  in  the  trustee- 
ship. Instead  of  a  single  patriarch,  a  dual 
patriarchy  was  substituted,  and  those  boards 
alone  had  the  power  over  and  control  of  the 
faroperty. 

The  8th  article  was  as  follows: 

"It  is  hereby  distinctly  and  absolutely 
declared  and  provided,  that  all  the  proper- 
ty, real,  personal,  and  mixed,  which  now  or 
hereafter  shall  be  held  or  acquired  by  any 
trustee  or  trustees,  or  person  under  them, 
is  and  shall  be  deemed  the  oonunon  property 
of  said  society,  and  each  trustee  now  or 
hereafter  appointed  hereby  disclaims  all 
penonal  interest  in  the  present  resources 
and  future  earnings  of  the  society,  other 
than  that  of  a  member  thereof,  according 
it  the  articles  of  association  herdi)y  estab- 


flished  and  eontiimed^  and  aeeording  to  th« 
present  government." 

From  these  do<*ument8  it  appears  that, 
prior  to  October  31,  1836,  all  contributions 
of  property  were  for  the  use  and  benefit  of 
the  communitv  on  the  condition  that  any 
member  withdrawing  was  to  receive  back 
the  value  of  his  contributions. 

But  that,  by  the  eontract  of  1836,  the 
propertv  then  held  in  trust  was  no  longer 
held  subject  to  reclamation  on  the  basis  of 
original  contribution,  but  the  whole  aggre* 
gate  was  made  a  common  fund  in  which 
each  member  was  equally  interested,  sub- 
ject to  the  previously  existing  trust  for  the 
use  and  benefit  of  the  society;  that  the 
corpus  of  the  trust  property  included  all 
future  contributions,  accretions,  and  ao* 
cumulations;  and  that  the  then  and  subse- 
quently admitted  members  occupied  the 
relation  of  donors,  and  the  society,  as  a  so- 
ciety, of  donee. 

The  joint  and  indivisible  stock  embraced  g 
all  present  and^fnture  property,  subject  to* 
the  trusts  declared  in  the  articles  of  18279 
which  were  reaffirmed  in  1836,  except  the 
6th  article.  That  trust  was  described  "at 
a  free  gift  or  donation  for  the  benefit  and 
use  of  the  said  association."  And  by  the 
agreement  of  1847  the  property  was  to  be 
held  and  deemed  the  common  property  of 
said  society,  and  each  trustee  disclaimed  all 
personal  interest  therein,  "other  than  that 
of  a  member  thereof." 

If,  then,  the  trusts  are  defeated,  I  eon- 
cur  in  the  view  that  the  trust  property 
must  go  either  to  the  owners  or  donors  liT- 
ing,  and  to  the  heirs  and  legal  representa- 
tives of  those  who  are  dead,  by  way  of  re- 
sulting trust;  or  to  the  surviving  members 
of  the  society,  as  joint  tenants  with  rig^t 
of  survivorship,  or  by  way  of  tontine. 

It  is  true  that  the  third  dause  of  the 
agreement  of  1836  provided  that,  on  with- 
drawal or  death,  no  member  or  his  repre- 
sentatives should  be  entitled  to  an  account 
or  "to  claim  anything  from  the  society  as 
mattw  of  right."  But  that  clause  referred 
to  the  society  as  a  going  concern,  and  this 
bill  is  not  filed  against  the  society,  but  pro- 
ceeds on  the  sround  of  the  termination  of 
the  trusts  and  the  existence  of  a  condition 
of  things  demanding  the  winding  up  of  the 
society's  affairs. 

And  if  the  system  of  patriarchal  govern- 
ment has  been  abandoned;  if,  for  the  com- 
munistio  scheme,  a  capitalistio  scheme  has 
been  substituted;  if  the  sodety  has  become 
a  trading  community  and  lost  all  its  dis- 
tinctive attributes;  if  it  is  undergoing  the 
process  of  liquidation;  if  all  its  property 
and  assets  have  passed  to  a  trading  cor- 
poration, and  the  power  of  carrying  out  its 
original  principles  has  departed ;  if  its  mem- 
bership has  become  practically  incapable  of 
perpetuation, — it  follows  that  the  trusts 
have  been  ddCeated,  and  the  society  ended  to 
all  intents  and  purposes. 

Early  in  1890  John  8.  Dues  and  two 
others,  employees,  but  not  members,  of  the 
society,  were  elected  to  fill  vacancies  in  the 
board  of  elders. 
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In  AmU,  1890,  ecrUin  artldM  were  «»- 

«iited,  the  number  of  memben  befog  itated 

to  be  forfy-fiye^ 

The  Junior  trustee  having  died»  John  8. 

JoDuse  was  elected  to  fill  the  vacancy,  and 

*  soon  after,  with  his  wife  and  ehildren«*took 
possession  of  the  official  residence  of  the 
society.  In  1892  the  senior  trustee  died, 
and  Duss  was  elected  to  that  position,  one 
8ieber,  the  town  constable,  who  had  a  wife, 
being  elected  junior  trustee.  Later  in  that 
jear  other  articles  were  entered  into,  de- 
scribing the  then  number  of  members  as 
thirty-seven. 

In  February,  1893,  certain  members  of  the 
society  filed  a  bill  for  its  dissolution,  the 
winding  up  of  its  affairs,  and  the  distribu- 
tion of  its  assets. 

While  the  bill  was  pending,  seventeen 
members  received  from  the  assets  money  and 
property  to  the  amount  of  something  over 
9100,000,  and  gave  quitclaims  and  acknowl- 
edgments of  full  satisfaction  of  their  inter- 
est or  share  in  the  property  of  the  society. 
The  grantors  in  nearly  all  of  these  instru- 
ments acknowledged,  in  consideration  of  the 
money  paid  or  land  conveyed,  that  he  or  she 
does  "hereby  release,  cancel,  and  discharge 
anv  and  all  claims  whatsoever,  which  I,  my 
heirs,  assigns,  or  lawful  representatives, 
may  or  could  ever  have  against  said  so- 
tietj  or  its  trustees,  its  property  or  assets, 
or  any  part  thereof,  I  hereby  declaring  all 
such  claims  to  be  fuUv  compensated,  set- 
tled, released,  and  discharged;"  and,  after 
reciting  the  various  properties  and  assets, 
**1  am  entirely  satisfied  to  accept  as  my  full 
share  and  interest  therein,"  etc. 

Two  of  the  deeds  contained  this  para- 
graph: "While  it  may  be  that  said  society 
may  have  and  be  the  possessor  of  several 
hundred  thousand  dollars'  worth  of  prop- 
erty after  paying  all  debts,  I  am  entirely 
satisfied  to  accept  as  my  full  share  therein 
the  sum  of thousand  dollars." 

After  these  settlements  began,  the  bill 
was  dismissed  by  consent. 

In  January,  1894,  a  corporation  styled 
the  "Union  Company"  was  organized,  un- 
der the  state  statute,  "for  the  purpose  of 
the  purchase  and  sale  of  real  estate,  or  for 
holding,  leasing,  and  sellinff  real  estate,"  its 
business  "to  be  transacted  in  the  borough 
of  Beaver,  county  of  Beaver,  state  of  Penn- 
sylvania." 

On  April  11,  1894,  seventeen  persons,  pur- 
porting to  be  all  the  then  members  of  the 
■ociety,  executed  a  paper  stating:  "We, 
bthe  members  of  said  Harmonie  Society,  do 

•  each  hereby  *eKpres8  our  consent  with  and 
request  that  John  S.  Duss  and  Qottlieb 
Riethmueller,  the  present  trustees  of  said 
society,  shall  forthwith  sell,  transfer,  and 
convey  to  the  Union  Company,  a  corpora- 
tion auly  created  and  organized  under  the 
laws  of  the  state  of  Pennsylvania,  all  the 
lands,  tenements,  and  hereditaments  situ- 
ated in  the  Allegheny  and  Beaver  counties, 
Pennsylvania,  now  owned  and  held  by  said 
trustees  for  the  benefit  of  the  said  society, 
to  the  end  that  all  said  lands,  tenements, 
and  hereditaments  may  be  owned,  held,  and 


manasmd  bv  said  ineoiporated  companj,  and 
be  sold  ana  otherwise  dimosed  of  zrom  time 
to  time  in  pursuance  of  proper  oornorate 
action,  as  may  be  determined  by  the  direct- 
ors and  officers  of  said  incorporated  oom- 

"The  capital  stock  of  said  incorporated 
company,  however,  to  be  owned  and  held  by 
the  said  trustees  for  the  benefit  of  the  so- 
ciety, in  accordance  with,  and  on  the  terms 
and  conditions  of,  the  articles  of  associa- 
tion of  said  society,  and  the  ratificationa 
and  modifications  thereof,  as  the  same  now 
exists,  to  the  extent  of  three  hundred  and 
ninety-seven  thousand  five  hundred  ($397,* 
500)  dollars,  out  of  a  total  capital  of  four 
hundred  thousand  ($400,000)  dollars." 

The  vast  property  of  the  society  was  con- 
veyed to  the  Union  Company,  and  the  stodc 
of  that  corporation  assigned  to  the  trustees. 

Since  April  11,  1894,  nine  of  the  seven- 
teen subscribers  have  died,  leaving  eighty 
consisting  of  John  S.  Duss  and  his  wife,  one 
Gillman,  seventy-seven  years  of  age,  and 
unable  to  read  or  speak  English;  and  five 
women  of  the  ages  of  eighty,  seventy-seven^ 
fifty-eight,  fifty-four,  and  forty-seven,  re* 
spectively. 

Duss  and  Gillman  became  the  sole  remaii^ 
ing  male  members  of  the  society,  and  the 
women,  with  the  exception  of  Mrs.  Du8a» 
were  mostly  old,  infirm,  or  ignorant. 

No  new  member  has  been  admitted  since 
1893.  It  is  sugsested  that  this  was  beoauae 
none  desired  admission.  This  may  be  so, 
and  this  would  explain  the  diminishing  of 
over  500  members  in  1827  to  288  in  1847, 
and  45  in  1890.  But  the  result  is  the  same. 
The  eight  remaining  cannot  reasonably  beg^ 
held  to  represent  the  great  ^communistie* 
scheme  which  the  Wurtembergers  of  1803 
sought  to  found  on  "the  basis  of  Christian 
fellowship,  the  principles  of  which,  being 
faithfully  derived  from  the  sacred  Scsij^ 
tures,  include  the  government  of  the  patri- 
archal age,  united  to  the  community  of 
property  adopted  in  the  days  of  the  apoe> 
ties,  and  wherein  the  single  object  sought  la 
to  approximate,  so  far  as  human  imperfec- 
tion may  allow,  to  the  fulfilment  of  the  will 
of  God,  by  the  exercise  of  those  affections 
and  the  practice  of  those  virtues  which  are- 
essential  to  the  happiness  of  man  in  time^ 
and  throughout  eternity." 

As  the  membership  diminished,  the- 
wealth  increased,  but  not  from  oontribn- 
tions  by  new  members;  and  operations  were^ 
carried  on  by  hired  labor. 

Not  one  of  the  eight  contributed  to  th» 
three  or  four  millions  of  property  accumu- 
lated. It  is  conceded  that  Duss  alone  is  Uie 
active  member.  But  he  is  not  the  society, 
nor  does  the  society,  in  respect  of  its. 
avowed  principles,  any  longer  exist. 

Moreover,  the  transactions  by  which  aer- 
enteen  members  of  the  society,  not  old  and 
infirm,  but  vigorous  and  capable,  wera 
bought  out,  were  in  themselves  acts  of  li- 
quidation. It  is  idle  to  say  that  these  pay^ 
menta  were  "donations"  to  withdrawing 
membera.    They   wers  purchases  In  terms. 
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And  ia  effeet    Tlicj  were  Mttlemente  by 
agreement^   instead   of   through   litigation. 

Finally,  Bubstantial]^  the  entire  proper* 
fj  of  the  society  and  its  affairs  have  been 
torned  over  to  a  corporation  created  under 
the  laws  of  Pennsylvania,  authorized  to  pur- 
ehaae  and  sell  land.  This  corporation  has 
none  of  the  powers  confided  by  the  articles 
of  1847  to  the  board  of  elders  and  the  board 
of  trustees.  It  has  no  power  to  feed,  lod^ 
maintain,  and  support,  or  to  care  for  Uie 
spiritual  welfare  of,  members  of  the  soci- 
lij,  or  to  perform  any  of  the  duties  imposed 
upon  the  boards.  The  trustees  have  no  dis- 
tinct title  to  the  society's  property,  but  only 
the  rights  pertaining  to  the  stock  of  the 
Union  Company.  All  the  industries  carried 
on  in  Economy  are  carried  on  by  tenants 
and  lessees  of  the  Union  Company,  and  the 
society  has  ceased  to  possess  the  power  to 
eany  out  the  purposes  for  which  its  prop- 
«rtr  was  accumulated. 
^  The  affairs  of  the  Union  Company  must 
•  be  wound  up  under  thiMate  statutes  in  that 
behalf,  and  proceeds  derived  from  the  lands 
fay  sale  or  otherwise  would  go  to  the  stock- 
holders by  way  of  dividends.  The  legal  ef- 
fect of  the  transaction  was  the  same  as  a 
sale,  out  and  out»  for  cash,  and  it  was  ir- 
revocable. And  this  point  so  arises  on  the 
record  that  it  must  bia  disposed  of  as  mat- 
ter of  law. 

The  master  found,  as  matter  of  law,  that 
the  society  continued  to  exist  because  the 
surviving  members  had  not  formally  do- 
elared  it  to  be  dissolved,  and  that  the  pur* 
poses  and  principles  of  the  society  could  not 
M  held  to  have  been  abandoned,  unless  by 
the  formal  action  of  all  its  members.  But 
this  could  only  be  so  on  the  assumption  that 
the  scheme  of  the  trust  created  a  joint  tea- 
aney  with  the  right  of  survivorship,  or  a 
system  of  tontine;  and  that  a  sixigle  survir- 
iitg  member  might  be  the  society,  although 
to  the  integrity  of  a  community  numbers 
are  essential,  ^y  the  articles,  nether  the 
members,  nor  the  board  of  elders,  nor  the 
board  of  trustees,  nor  all  together,  posseesed 
the  power  voliu^arily  to  formally  dissolve 
the  association;  and  it  is  for  a  court  of 
e^ui^  to  adjudge  whether  a  condition  of 
dissolution,  or  a  condition  reauirixig  wind- 
ing up,  is,  or  is  not,  ereated  by  acts  done 
or  permitted. 

Boch  being,  in  my  opinion,  the  condition 
liere,  the  trust  property  must  go,  as  I  h&ve 
said,  either  to  the  surviving  members  as 
i^t  tenants,  with  right  of  survivorship,  or 
by  way  of  tontine;  or  to  the  ovmers  or 
donors  living,  and  to  the  heirs  and  legal  rep- 
reeentatives  of  those  who  are  dead,  by  way 
of  resulting  trust. 

Appellees  contend  for  the  first  of  these 
nropoeitions.  Their  counsel  says  in  his 
brief:  '•It  is  the  society,  as  a  society,  which 
owns  this  properly.  It  Is  the  entire  body 
as  one  whole.  If  at  any  time  the  socie^ 
did  dissolve,  its  property  would  go  to  the 
persons  who  then  were  its  members.  No 
one  else  has  any  legal  or  equitable  daim 
ts  it  except  those  members.    T6  them,  and 


to  them  alone,  it  would  beIo!IU^  and  among 
them  it  would  be  divided." 

It  is  inconceivable  that  the  creators  of 
the  trust  contemplated  any  such  result, 
when  they  sought  to  perpetuate  Christian 
fellowship  by  the  renunciation  of  their 
property.  § 

•  T)ie  present  membership  has  shrunk  to  * 
eight  members,  less  than  enough  to  fill  the 
board  of  elders,  and  that  board  consists  of 
Duss  and  his  wife,  an  old  man  and  five 
women,  aged  or  ignorant.  Practicallv,  Diiss 
is  the  last  survivor,  and  he  claims  the  own- 
ership of  this  vast  estate  as  such  survivor. 
By  the  articles,  no  period  was  fixed  for  the 
termination  of  the  life  of  the  society.  There 
is  no  remainder  over,  nor  provision  of  any 
kind  for  the  disposition  of  the  trust  estate 
in  the  event  of  the  society's  extinction. 

Joint  tenancy  with  survivorship,  or  ton- 
tine, excluding  all  but  living  membtfs  and 
casting  accumulations  on  the  survivor,  are 
neither  of  them  to  be  presumed.  They  are 
the  result  of  express  agreement,  wad  there 
is  none  such  in  these  documents. 

On  the  contrary,  this  property  was  held 
in  trust  for  the  use  and  benefit  of  the  so- 
ciety, as  a  society,  and  not  for  the  individ- 
ual members.  The  trust  was  for  the  use 
and  benefit  of  the  societv  in  the  mainten- 
ance of  its  principles  as  declared  by  its  con- 
stitution and  laws.  When  the  purposes  of 
the  society  were  abandoned  or  could  not  be 
accomplished,  or  the  society  ceased  to  exist, 
the  trust  failed,  and  the  property  reverted, 
by  way  of  resulting  trust,  to  the  owners  who 
subjected  it  to  the  trust,  living,  and  to  the 
heirs  and  legal  representatives  of  those  of 
them  who  are  deao. 

This  conclusion  does  not  involve  the  as- 
sertion of  a  reversion  seeursd  by  the  express 
terms  of  the  contracts,  but  rests  on  the  fa- 
miliar principle  of  equity  jurisprudence^ 
that  when  the  trust  clearly  created  by  the 
documents  terminated,  a  resulting  trust 
arose  to  the  grantors  or  donors,  or  their 
heirs.  The  dktinotion  is  thoroughly  eluei- 
dated  by  Mr.  Justice  Gray  in  uopkin*  v. 
arimshaw^lW  U.  &  842,  41  L.  ed.  789,  17 
Sup.  Ot  Rep.  401.  It  was  there  said,  among 
other  things: 

'^ut  the  trust  was  restricted,  in  plain 
and  unequivocal  terms,  to  the  particular  so- 
ciety to  be  benefited,  as  well  as  to  the  pur- 
pose of  a  burial  grouild,  adding  (as  if  to  pat 
the  matter  beyond  doubt)  'and  for  no  other 
purpose  whatever.'  The  trust  would  end, 
therefore,  at  the  latest,  when  the  land  ceased 
to  be  used  as  a  burial  ground  and  the  society 
was  dissolved.    .    .    . 

"In  the  case  at  bar,  the  tmst  created  byn 
the  deed  having  been^ierminatod,  according? 
to  its  express  provisions,  by  the  land  ceas- 
ing to  be  used  as  a  burial  ground,  and  the 
dissolution  and  extinction  of  the  society 
for  whose  benefit  the  grant  was  made,  there 
arises,  by  a  familiar  principle  oi  equity  Ju- 
risprudence, a  resulting  trust  to  ths  grantor 
and  his  beta,  whether  his  eonveyaaes  was 
bjr  way  of  gUt  or  for  mlvabls 
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The  titles  held  br  the  trustees  in  this 
were  held  for  the  benefit  and  use  of  the  so- 
ciety in  the  maintenance  of  its  principles. 
When  the  purposes  of  the  trusts  failed  the 
property  reverted,  not  because  of  special 
provision  to  that  effect,  but  because  that 
was  the  result  of  the  termination  of  the 
trusts. 

Complainants,  or  some  of  them,  are  the 
heirs  and  next  of  kin  of  members  who 
signed  the  articles  of  1836  and  1847,  and 
who  died  in  fellowship.  The  service  of  one 
of  these  families  is  said  to  aggregate  three 
hundred  years  of  unrequited  toil.  They 
are  entitled  to  invoke  the  aid  of  the  court 
in  the  winding  up  of  this  concern,  and  these 
decrees  ought  to  be  reversed. 

I  am  autliorized  to  state  that  Mr.  Justice 
Brewer  concurs  in  this  dissent. 

(187  U.  S.  41)         

J.  M.  ROBINSON  ft  00.,  Plffs.  in  Btr^ 

V, 

JOHN  C.  BELT  et  aL 

Court  a — atate  la/u>a  aa  rulea  of  deoiaion--' 
aasignmenta  for  the  benefit  of  creditora^^ 
releaae  aa  condition  of  preference — op- 
peai — objection  not  raised  below, 

1.  The  validity  of  an  asBlfirnment  for  tbe  bene- 
fit of  creditors  which  requires  a  release  by 
creditors  as  a  condition  of  preference  Is  de- 
terminable by  the  state  law  as  interpreted 
vj  Its  highest  courts. 

%  The  coarts  of  the  Indian  territory  are  bound 
to  respect  the  decisions  of  the  supreme  court 
of  Arkansas  Interpreting  laws  of  that  state 
which  were  adopted  and  extended  over  the 
Indian  territory  by  the  act  of  Congress  of 
BCay  2,  1890. 

8.  An  assignment  for  the  benefit  of  creditors, 
although  requiring  a  release  by  creditors  ss 
a  condition  of  preference,  must  be  deemed 
valid  in  the  Indian  territory,  in  view  of  the 
decisions  of  the  courts  of  Arlcansas  uphold- 
ing such  assignments  under  the  statutes  of 
that  state  concerning  assignments  for  the 
benefit  of  creditors  snd  the  statute  of  frauds, 
which  were  adopted  and  extended  over  the 
Indian  territory  by  the  act  of  Congress  of 
May  2,  1800  (26  Stat,  at  L.  04,  |  31). 

4.  Objections  to  the  validity  of  an  assign- 
ment for  the  benefit  of  creditors  for  want  of 
acceptance,  and  to  the  form  of  the  Judgment, 
cannot  be  raised  for  the  first  time  in  the 
Supreme  Court  of  the  United  States. 

[No.  40.] 

Irgued  May  t,  1902.    Decided  October  tit 
1902. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  judgment  affirming  a  judgment 
of  the  Court  of  Appeals  of  the  Indian  Ter- 
ritory which  had  affirmed  the  judgment  of 
the  United  States  Court  for  the  Northern 
District  of  that  Territory  sustaining  an  in- 
terplea  by  an  assignee  for  the  benefit  of 
ereaitors  to  recover  property  attached  by  a 
mditor^of  bis  assignor,    l/flrmed. 

^  1.  See  CourU,  vol.  13,  Cent  Dig.  9  968. 


See  same  ease  below,  40  C.  GL  A.  064,  100 
Fed.  718. 

Statement  by  Mr.  Justice  Brown  t  « 

*  This  was  a  writ  of  error  to  a  jud^ent  * 
of  the  circuit  court  of  appeals  for  tne  eighth 
circuit  affirming  a  judgment  of  the  court  cl 
appeals  of  the  Indian  territory,  which  lat- 
ter court  affirmed  tiia  judgment  of  the 
United  States  court  for  the  northern  dis- 
trict of  such  territory,  sustaining  an  inter- 
plea  by  one  King  to  recover  the  value  of 
certain  property  attached  and  sold  by  Rob- 
inson ft  Co.,  which  had  been  conveyed  to 
King  as  assignee  by  a  deed  of  assignment 
made  by  his  codefendant  Belt. 

The  facts  of  the  case  are  substantially 
as  follows:  One  John  C.  Belt,  a  resident 
of  Arlcansas,  who  was  engaged  in  business 
in  the  Indian  territory,  on  December  29, 
1891,  made  an  assignment  for  the  benefit  of 
his  creditors  to  King,  as  assiffuee. 

On  the  following  day  "J.  M.  Robinson  ft 
Co.,"  plaintifiTs  m  error,  brought  suit 
against  Belt  in  the  United  States  court  in 
that  territory,  sued  out  an  attachment,  and 
levied  upon  the  property  assigned.  Belt 
failed  to  plead,  and  judgment  by  default 
was  taken  against  him,  and  the  attachment 
sustained. 

On  May  31,  1892,  defendant  in  error  9 
King  filed  an  interple%*setting  out  his  deed  * 
of  assignment,  and  claiming  the  property  aa 
his  by  virtue  of  such  deed.  After  so  doing 
he  entered  into  a  stipulation  with  other  at- 
taching creditors,  of  whom  there  were  a 
large  number,  wherebv  it  was  agreed  that 
this  interplea  should  be  considered  as  filed 
in  ever^r  suit,  and,  virtually,  that  the  result 
of  the  interpleader  proceedings  in  tiie  snit 
of  J.  M.  Robinson  ft  Co.  should  control  all 
other  suits.  The  property  was,  after  Ita 
attachment,  sold  under  order  of  court,  pur- 
suant to  statutes  governing  such  proceed- 
ings, and  at  such  ude  realized  the  sum  of 
§7,900. 

A  demurrer  to  the  inteiplea  was  filed  and 
sustained  by  the  court,  from  which  order 
King  sued  out  a  writ  of  error  from  the 
United  States  court  of  appeals.  He  gave  no 
supersedeas  bond,  however,  and  the  fund 
was,  by  order  of  the  court,  distributed  pro 
rata  to  the  attaching  creditors  according  to 
their  priorities.  The  court  of  appeals  re- 
versed the  judgment  on  the  demurrer,  and 
on  September  19,  1895,  Robinson  ft  Co.  filed 
their  answer  to  the  interplea,  denying  that 
King  was  owner  by  virtue  of  the  deed  of  as- 
signment, and  alleged  the  same  to  be  fraud- 
ulent and  void;  denied  that  King  filed  a 
complete  inventory;  denied  that  certain 
personal  property  described  in  the  deed  of 
assignment  was  the  property  of  the  wife  of 
BelC  ftnd  admitted  that  the  property  de- 
scribed in  the  deed  was  seized  under  the  at- 
tachment. 

The  trial  on  the  interplea  was  had  before 
a  jury,  and  resulted  in  a  verdict  in  favor 
of  the  interpleader,  which  found  the  at- 
tached property  to  be  the  property  of  King, 
as  assi^ee.  A  judgment  was  thereupon 
entered  in  his  favor,  which  was  subsequent- 
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Igr  affirmed,  lint,  1i^  fkt  «o«rt  of  appeals 
for  the  Indian  terntoiy,  and  then  by  the 
eircttit  court  of  appeala  for  the  eighui  cir- 
cuit. Whereupon  a  writ  of  error  was  sued 
out  by  Robinson  &  Co.  from  this  court. 

Mr.  DaTid  Ooldsmitli  for  plainUlfs  in 
•rror. 
No  counsel  for  defendants  in  error. 

Mr.  Justice  Brown  delivered  the  opin- 

V  km  of  the  court: 

J*  *Thi8  is  a  contest  between  certain  attach- 
ing creditors  of  John  G.  Belt,  and  one  King, 
his  voluntary  assignee  for  the  benefit  of 
ereditors. 

The  record  is  in  an  unsatisfactory  condi- 
tion. It  is  impossible  to  tell  whether  the 
plaintiffs  are  a  corporation  or  a  partner- 
ship; and^  if  the  latter,  who  constitute  the 
firm,  or  against  what  individuals  the  judg- 
ment of  the  court  was  rendered.  Although 
the  only  right  of  the  plaintiffs  to  contest 
the  assignment  of  Belt  to  King  arises  from 
the  levy  of  an  attachment  upon  the  assigned 
property,  neither  the  writ  of  attachment 
nor  the  return  of  the  marshal  of  the  lev^ 
thereunder  appears  in  the  record  or  testi- 
mony. Nor  does  the  record  contain  a  copy 
of  the  complaint,  in  which  these  proceeid- 
ings  were  probably  averred.  The  only 
pleadings  before  us  are  the  inter  plea  of 
King,  filed  in  the  action  (which  appears  to 
have  been  brought  against  Belt  alone),  set- 
ting up  the  assignment,  and  the  answer  of 
the  plaintiffs  thereto,  denying  the  owner- 
ship of  King  and  averring  the  fraudulent 
diaracter  of  the  assignment.  But  as  the 
interplea  of  King  alleges  that  on  December 
81,  1891,  and  just  after  he  had  completed 
an  inventory  of  the  property  so  assigned, 
plaintiffs  caused  a  wnt  of  attachment  to  be 
levied  upon  a  portion  of  the  property,  we 
may  treat  this  as  a  sufficient  admission  of 
plaintiffs'  title  to  justify  us  in  passing  upon 
the  question  of  the  validity  of  the  assign- 
ment, upon  which  the  case  largely  depends. 
1.  lliis  assijniment  is  attacked  by  the 
plaintiffs  chiefly  upon  the  ground  that  it 
eontains  a  provision  that  the  preferred 
creditors  shall  accept  their  dividends  "in 
lull  satisfaction  and  discharge  of  their  re- 
spective claims,  .  .  .  and  execute  and 
deliver  to  said  John  C.  Belt  a  legal  release 
therefor."  This  provision  has  been  the  sub- 
ject of  discussion  in  England  and  in  most  of 
the  states,  and  in  a  large  number  of  cases 
has  been  held  to  avoid  the  assignment,  upon 
the  ground  that  the  debtor  has  no  right  to 
compel  his  creditors  to  accept  his  terms  or 
lose  their  preference.  In  England  a  clause 
of  a  somewhat  similar  nature  was  held  to 
be  void  under  the  statute  of  Elizabeth  as  an 
attempt  to  hinder,  delay,  or  defeat  credits 
on  {Bpencer  v.  SUUer,  L.  R.  4  Q.  B.  Div. 
13),  though  the  applicability  of  that  case 
to  this  particular  provision  admits  of  some 

»  doubt 

•    *  The  fact  that  it  enables  the  debtor  to  ex- 
tort   a    settlement    by     playing    upon    the 
ftan  or  apprehensions  of  his  creditors  is 
tlMfOght  by  the  courts  of  many  of  the  states 
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to  bo  rafileleiit  to  Justify  them  is  rattfaig 
aside  tho  assignment;  and,  where  such  pro- 
vision has  b^  sustained,  it  has  usually 
been  in  deference  to  authority,  rather  than 
upon  conviction  of  its  propriety  or  wisdom, 
llie  question  was  discussed  at  considerable 
length  by  Mr.  Justice  Story  in  Halaey  v. 
Fairbanks,  4  Mason,  206,  227,  Fed.  Cas.  No. 
5,964,  and  the  validity  of  the  clause  sus- 
tained, lamly  in  deference  to  the  case  of 
King  v.  Watson,  3  Price,  6,  where,  as  he 
states,  the  very  exception  was  taken  by 
counsel,  and  the  assignment  held  good  by 
the  court  of  exchequer.  King  v.  Watson, 
however,  has  but  a  remote  bearing,  and 
seems  to  have  been  pro  tanio  overruled  bT 
the  case  of  Spencer  v.  Slater,  above  cited. 
Mr.  Justice  Story  finallv  remarks  that  if 
the  question  were  entirely  new,  and  many 
estates  had  not  passed  upon  tiie  faith  of 
such  assignments,  the  strong  inclination  of 
his  mind  would  be  against  their  validity. 
"As  it  is,"  said  he,  *1  yield  with  reluctance 
to  what  seems  the  tone  of  authority  in  fa- 
vor of  them."  Somewhat  similar  doubt  is 
expressed  by  Mr.  Chief  Justice  Taney  in 
White  V.  Winn^  a  memorandum  of  which  is 
found  in  8  Gill,  499.  The  question  was  also 
incidentally  considered  by  this  court  in  Se* 
ouHty  Trust  Co.  v.  Dodd,  173  U.  S.  024, 
633,  43  L.  ed.  836,  839,  19  Sup.  Ot  Rep. 
546,  but  the  ease  went  off  upon  another 
point. 

This  court  has  never  directly  passed  up- 
on the  validly  of  this  provision,  but,  wher- 
ever it  has  been  eallea  in  question,  it  has 
been  treated  as  determinable  bv  the  local 
law  of  the  state  from  which  the  question 
arose.  Thus,  in  Brashsar  v.  West,  7  Pet. 
608,  8  L.  ed.  801,  the  clause  was  upheld 
solely  upon  the  ground  that  the  courts  of 
Pennsylvania  had  sustained  its  validity. 
The  assignment  in  that  case  was  in  trust 
to  pay  and  discharge  the  debts  due  from  the 
assignor,  first,  to  certain  preferred  cred- 
iters,  and  afterwards  to  creditors  generally, 
provided  that  no  creditor  should  be  entitled 
to  receive  a  dividend,  who  should  not,  with- 
in ninety  davs,  execute  a  full  and  complete 
release  of  all  claims  and  demands  upon  the 
assignor.  Mr.  Chief  Justice  Marshall,  after 
summarizing  the  arguments  for  and  against 
the  validity  of  this  provision,  did  not  com- « 
mit  the  court  to  the  expression  of *an  opin*  7 
ion,  but  held  that  "the  construction  which 
the  courts  of  that  state  [Pennsylvania]  hava 
put  on  the  Pennsylvania  statute  of  frauds 
must  be  received  in  the  courts  of  the  United 
States,"  and  decided  the  case  upon  the  au- 
thority of  Lippincott  V.  Barker,  2  Binn. 
174,  4  Am.  Dec.  433,  in  which  this  question 
arose,  and  was  decided,  after  an  elaborate 
argument,  in  favor  of  the  deed.  He  also  re- 
marked that  the  question  had  been  decided 
the  same  way  in  Pearpoint  v.  Oraham,  4 
Wash,  a  C.  232,  Fed,  Cas.  No.  10,877.  In 
that  case  Mr.  Justice  Washington  thought 
that  an  assignment  in  trust  for  the  benefit 
of  such  creditors  as  should  release  their 
debts  was  founded  upon  a  good  and  valua- 
ble consideration,  and  was  valid,  the  only 
inquixy   being  whether   it   was   bona   fide. 
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T1i«  usiniinent  was  supported  in  fkvor  of 
such  of  the  crediton  as  executed  a  release 
of  their  demands  within  sixty  days  after 
the  date  of  the  instrument,  that  being  the 
time  limit  provided  for  such  acceptance. 
Neither  in  Lippincoti  ▼.  Barker  nor  in 
Pearpoint  y.  Qraham  were  there  any  prt- 
ferred  creditors,  but  the  assignments  were 
in  trust  for  all  the  creditors  who  should, 
within  sixty  days  in  one  case,  and  four 
months  in  the  other,  execute  a  release  of 
their  demands.  In  several  subsequent  cases 
the  rule  laid  down  in  Brashear  v.  West  has 
been  adopted,  and  the  principle  fully  estab- 
lished that  the  construction  and  effect  of 
a  state  statute  regulating  assignments  for 
the  benefit  of  creditors  is  one  upon  which 
the  decisions  of  the  highest  courts  of  the 
state  are  a  controlling  authority  in  the 
Federal  courts.  They  are  treated  as  estab- 
lishing a  rule  of  property  applicable  with- 
in their  several  jurisdictions.  Bwnner  v. 
Bicka,  2  Black,  532,  17  L.  ed.  355;  Jaffray 
T.  McQchee,  107  U.  S.  361,  27  L.  ed.  495,  2 
Sup.  Ct.  Kep.  367;  Peters  v.  Bain,  133  U. 
S.  670,  686,  33  L.  ed.  696,  702,  10  Sup.  Ot 
Rep.  354;  Randolph  v.  Quidnick  Co,  135 
U.  S.  457,  sub  nom.  Jencks  v.  Quidnick  Co. 
34  L.  ed.  200,  10  Sup.  Ct  Rep.  655;  Union 
Nat  Bank  v.  Bank  of  Kansas  City,  136  U. 
S.  223,  235,  34  L.  ed.  341,  345,  10  Sup.  Ct 
Rep.  1013;  South  Branch  Lumber  Co.  v. 
Ott,  142  U.  S.  622,  627,  35  L.  ed.  1136,  1138, 
12  Sup.  Ct  Rep.  318. 

The  same  rule  has  been  held  to  be  appli- 
cable to  decisions  of  state  courts  constru- 
ing the  statute  of  frauds.  Allen  v.  Mousey, 
17  Wall.  351,  21  L.  ed.  542;  Lloyd  v.  Ful- 
ton, 91  U.  S.  479,  485,  23  L.  ed.  363,  365. 

Whatever  might  be  our  own  views  with 
regard  to  the  validity  of  a  release  by  cred- 
itors  as  a  condition  of  preference  under  an 
^  assignment,  the  question  is  one  which,  upon 
*  the  authorities*  above  cited,  must  be  held 
to  be  determinable  by  the  state  law  as  in- 
terpreted by  the  supreme  court  of  such 
state. 

While  the  case  nnder  consideration  arose 
in  the  Indian  territory,  the  law  applicable 
thereto  is  determined  by  the  laws  of  Ar- 
kansas, which  were  adopted  and  extended 
over  the  Indisn  territory  l^  the  act  of  Con- 
gress approved  Mav  2,  1890  (26  SUt  at  h. 
94,  I  31),  which  declares  that  certain  gen- 
eral laws  of  Arkansas,  **which  are  not  lo- 
cally inapplicable,  or  in  conflict  with  this 
act,  or  with  any  law  of  Congress  relating 
to  the  subjects  specially  mentioned  in  this 
section,  are  hereby  extended  over  and  put 
in  force  in  the  Indian  territory,"  among 
which  laws  are  enumerated  assignments  for 
the  benefit  of  creditors  and  the  statute  of 
frauds.  In  adopting  this  law  with  respect 
to  assignments,  the  courts  of  the  Indian 
territory  are  also  bound  to  respect  the  deci- 
sions of  the  supreme  court  of  Arkansas  in- 
terpreting that  law. 

In  more  than  one  ease  we  have  had  occa- 
sion to  hold  that,  if  a  foreign  statute  be 
adopted  in  this  country,  the  decisions  of 
foreign  courts  in  the  construction  of  such 
statute  should  be  considered  as  incorporated 


into  it  Thn^  in  Pmmcek  t.  Dialogue,  t 
Pet  1,  7  L.  ed.  827,  it  was  said  by  Mr. 
Justice  Story  (p.  18,  L.  ed.  p.  338) :  It  ii 
doubtless  true,  as  has  been  suggested  at  tlia 
bar,  that  where  English  statutes,  such,  for 
instance,  as  the  statute  of  frauds  and  the 
statute  of  limitations,  have  been  adopted 
into  our  own  legislation,  the  known  and  set* 
tied  construction  of  those  statutes  by 
courts  of  law  has  been  considered  as  si- 
lently incorporated  into  the  acts,  or  has 
been  received  with  all  the  weight  of  author^ 
ity.**  In  speaking  of  our  patent  act,  which 
was  largely  taken  from  the  English  statute 
of  monopolies,  he  says  (p.  20,  Li  ed.  p. 
334) :  '^e  words  of  our  statute  are  not 
identical  with  those  of  the  statute  of 
James,  but  it  can  scarcely  admit  of  doubt 
that  they  must  have  been  within  the  con- 
templation of  those  by  whom  it  was  framed, 
as  well  as  the  construction  which  had  been 
put  upon  them  by  Lord  Coke."  In  Cath- 
cart  V.  Robinson,  5  Pet  264,  8  Li  ed.  120, 
Mr.  Chief  Justice  Marshall  said  (p.  280, 
L.  ed.  p.  126) :  "Bv  adopting  them  [Brit- 
ish statutes],  they  become  our  own  as  en- 
tirely as  if  they  had  been  enacted  by  the 
legislature  of  the  state.  The  received  con- 
struction in  England  at  the  time  they  are  9 
admitted  to  operate  ia^this  country,  indeed* 
to  the  time  of  our  separation  from  tha 
British  Empire,  may  very  properly  be  con- 
sidered as  accompanying  the  statutes  them- 
selves, and  forming  an  integral  part  of 
them.  But  however  we  may  respect  sub- 
sequent decisions, — and  certainly  they  are 
entitled  to  great  respect, — ^we  do  not  admit 
their  absolute  authority."  See  also  ITirJb- 
patriok  v.  Qihson,  2  Brock.  888,  Fed.  Cas. 
No.  7,848.  The  same  rule  has  been  applied 
in  the  state  courts  in  the  construction  of 
statutes  adopted  from  other  states.  Ccmii. 
V.  Bartnett,  3  Gray,  450;  Tyler  v.  Tyler,  19 
111.  151;  Bloodgood  v.  Orasey,  81  Ala.  676; 
Marqueee  t.  Caldu>eU,  48  Miss.  28;  State  ▼• 
Robey,  8  Nev.  312;  The  Devonshire,  SSawy. 
209,  13  Fed.  89. 

As  the  Arkansas  statutes  concerning  as- 
signments for  the  benefit  of  creditors  and 
the  statute  of  frauds  were  extended  and  put 
in  force  in  the  Indian  territory  by  the  act 
of  Congress  above  dted,  it  becomes  mate* 
rial  to  consider  the  decisions  of  the  so* 
preme  court  of  that  state  with  reference  to 
the  validity  of  the  provision  of  an  assign- 
ment exacting  a  release  by  creditors  of  all 
their  demands  against  the  assignor  aa  a  con- 
dition of  preference.  Hie  subject  was  first 
considered  in  Clayton  v.  Johnson,  36  Ark. 
406,  424,  38  Am.  Rep.  40,  in  which  an  aa- 
signroent  for  the  benefit  of  creditors  with- 
out preferences  was  held  to  be  valid,  not* 
withstanding  a  proviso  that  no  creditor 
provided  for  should  participate  in  the  as- 
sets "unless  he  accepts  the  same  in  full  of 
his  claim."  The  question  is  most  elabo- 
rately considered  in  that  case,  and  a  dis- 
tinction taken  between  a  eonveyance  of  tha 
whole,  and  the  conveyance  of  a  part  only^ 
of  the  debtor's  prop^ty  upon  condition  of 
releasing  the  residue.  The  latter  was 
thought  to  be  fraudulent,  and  pemieioas  in 


isoi. 


BAKKR  T.  BAIJ)WIN. 


iti  tendendoi.  la  MoB^ynoldt  t.  Dedmanf 
47  Ark.  347,  1  S.  W.  662,  it  was  held  that, 
although  an  aaaixpior  might  make  preferen- 
•ei  and  exact  rdeases  from  creditors  who 
assented  to  the  assignment^  if  he  reserved 
to  himself,  to  the  exdiision  of  nonassenting 
creditors,  the  surplus  that  remained,  the 
ieed  was  fraudulent  upon  its  face.  The 
diffieulty  with  that  assignment  was  that» 
in  case  the  creditors  refused  to  execute  the 
releases,  the  residue,  instead  of  being  de- 
voted to  the  payment  of  the  assignor's  cred- 
itors, was  to  revert  to  the  assignor  himself. 
§  This  case  is  wholly  consistent  with  that  of 
•  Clayiim  v.  Johnson.  In  the  *  subsequent 
ease,  however,  of  CoUier  v.  Dcmhs,  47  Arlc 
867,  68  Am.  Rep.  768,  1  S.  W.  684,  Clayton 
T.  Johnton  was  formiillv  overruled,  and  an 
assignment  which  provided  that  no  creditor 
should  participate  unless  he  should  accept 
bis  share  in  full  satisfaction  of  his  claim, 
and  gave  no  direction  for  the  application  of 
the  surplus  after  satisfyin^f  assenting  cred- 
itors, was  held  void  upon  its  face.  It  may 
be  noted  that  the  personnel  of  the  court  had 
ehaiu^ed  since  Clayton  v.  Johnson  was  de- 
eide£  In  the  subsequent  case  of  Wolf  v. 
Gray,  68  AiiL  75,  13  S.  W.  612,  decided  a 
few  weeks  before  the  act  of  Congress  of 
1890,  notwithstanding  the  former  overrul- 
ing of  Clayton  v.  Johnson  in  CoUier  v. 
Davis,  it  is  said  that  its  authority  upon  the 
stipulation  for  a  release  was  not  impaired, 
exoept  as  modified  by  the  cases  before  cited. 
It  follows,  said  the  court,  that  "the  law  is 
established  here,  in  accord  with  much  au- 
thority elsewhere,  that  a  stipulation  for  a 
release  in  a  general  assignment,  which  is 
made  onlv  as  a  condition  of  preference,  does 
not  invalidate  the  instrument.''  The  as- 
signment in  that  case  preferred  one  cred- 
itor, and  provided  for  payment  to  all  other 
creditors  who  should  execute  releases  of  the 
residue  of  their  debts.  This  case  was  fol- 
lowed by  King  v.  BargtuIine-MoKit  trick 
Dry  Goods  Co.  60  Ark.  1,  28  8.  W.  614, 
where  the  very  assignment  in  question  in 
this  case  was  held  to  be  valid,  notwith- 
standing the  provision  for  a  release  by 
creditors  as  a  condition  of  preference. 
Without  determining  the  validity  of  such  a 
provision  at  conunon  law,  we  are  of  opinion 
that  the  courts  of  the  Indian  territory  did 
not  err  in  applying  the  settled  construction 
of  the  law  of  Arkansas  to  the  assignment 
in  this  case,  and  in  holding  the  provision 
lor  a  release  of  creditors  to  be  valid. 

2.  Plaintiffs  also  seek  to  impeach  the  as- 
signment upon  the  ground  that  there  was 
DO  evidence  of  its  acceptance  by  any  of  the 
creditors,  or  their  assent  thereto;  and  the 
position  is  taken  that,  while  the  creditors 
may  be  presumed  to  accept  an  assignment 
made  for  their  benefit,  BU<m  acceptance  will 
not  be  presumed  where  the  assignment  is 
■object  to  the  oondition  that  the  creditors 
coDBcnt  to  a  release  and  discharge  of  their 
claims  against  the  estate.  Error  is  also 
g  charged  in  the  rendition  of  the  judgment 
•  against  persons  who  were  not  partics*to  the 
Immediate  case,  but  who  had  stipulated 
other  cases  into  this  case  for  a  like  judg- 


ment; and  also  im  the  fact  that  a  personal 
judgment  rendered  against  the  plaintiffs  in 
error  for  the  value  of  the  foods  in  contro- 
versy was  not  contemplated  or  allowed  by 
the  statute  under  which  the  proceedings 
were  had. 

It  is  sufficient  answer  to  these  objeetiona 
to  say  that  neither  of  them  appears  to  have 
been  called  to  the  attention  of  the  courts 
below.  Thc^  do  not  seem  to  have  be^i 
raised  at  the  time  the  judgment  was  en- 
tered. It  does  not  appear  that  any  assign- 
ments of  error  were  filed  in  the  court  of 
appeals  for  the  Indian  territory,  but  the 
opinion  states  that  plaintiffs  relied  upon 
four  objections  to  the  assignment,  aa  show- 
ing upon  its  face  that  it  was  fraudulent  in 
law.  No  objection  seems  to  have  been 
raised  in  that  court  to  the  form  of  the  judg- 
ment. In  the  assignments  of  error  in  the 
United  States  court  of  appeals  for  the 
eighth  circuit  no  such  question  is  laised, 
and  none  alluded  to  in  tne  opinion.  Such 
objections  could  not  be  raised  for  the  first 
time  in  this  court.  Inswranos  Co.  v.  ifof^ 
decai,  22  How.  Ill,  117,  16  U  ed.  329,  331; 
First  Nat.  Bank  v.  Kentucky,  9  Wall.  353, 
19  L.  ed.  701;  Wheeler  v.  Sedgwick,  94  U. 
S.  1,  24  L.  ed.  31;  WiUon  v.  McNamee,  102 
U.  S.  672,  26  L.  ed.  234;  Edwards  v.  Elli- 
ott, 21  Wall.  632,  22  L.  ed.  487 ;  Clark  v. 
Fredericks,  106  U.  S.  4,  suh  nom.  Davis  T. 
Fredericks,  26  L.  ed.  038. 

While  it  is  the  duty  of  this  court  to  re* 
view  the  action  of  subordinate  courts,  jus- 
tice to  thoee  courts  requires  that  their  al- 
leged errors  should  be  called  directly  to 
their  attention,  and  that  their  action  should 
not  be  reversed  upon  questions  which  the 
astuteness  of  counsel  in  this  court  has 
evolved  from  the  record.  It  is  not  the  prov- 
ince of  this  court  to  retry  these  cases  de 
novo. 

The  judgment  of  the  Court  of  Appeals  is 
affinned. 

Mr.  Justice  Slilraa  and  Mr.  Justice 
Wliita  concurred  in  the  results 


(187  U.  S.  «1> 
7RED  A.  BAKER,  Plff.  in  Err.^ 

STEPHEN  BALDWIN. 

to  state  court — decision  sustaining 
validity  of  Federal  statute. 


The  Judgment  of  a  state  conrt  sastalning  the 
vaiidltj  of  the  act  of  Congress  of  Pebmary 
28,  1878  C20  Stat,  at  L.  25.  chap.  20),  mak- 
ing the  silver  dollar  of  412.5  grains  troy  of 
standard  sliver  a  full  legal  tender,  cannot  be 
reviewed  In  the  Supreme  Conrt  of  the  United 
States,  since  that  court  has  jarlsdlctlon, 
under  U.  S.  Rev.  Stat  I  W.*  to  review  the 
judgment  of  a  state  conrt  opoa  the  validity 
of  a  Federal  statute,  only  when  against  Its 
validity. 


[No.  4.] 


•U.  B.  Comp.  St  1901,  p.  575. 

f  1.  See  Couru,  voL  U,  Cent.  Dig.  H  1MI»  UO.  IMti 


23  SUPREBCB  O0X7BT  BISPORTBB. 


BuhnUtied  Oatolmr  U,  1902.    Decided  N<h 
vemher  S,  190t. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  Judgment 
which  affirmed  &  decree  of  the  Circuit  Court 
for  Oakland  County  which  granted  the  re- 
lief sought  by  a  bill  to  compel  the  release 
of  a  mortgage.    Dismieeed, 

See  same  case  below,  121  Mich.  259,  80  N. 
W.  36. 

The  facts  are  stated  in  the  opinion. 

Meeere,  Albert  B.  Hall  and  Fred  A. 
Baker  for  plaintiff  in  error. 

Mr.  Timothy  E.  Tarsney  for  defendant 
in  error. 

s 

•    *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  bill  filed  by  Stephen  Baldwin 
in  the  circuit  oourt  for  the  county  of  Oak- 
land, Michigan,  against  Fred  A.  Baker,  to 
compel  the  release  of  a  mortgage  given  to 
secure  payment  of  a  promissory  note  for 
$330,  dated  January  12,  1894,  and  payable 
in  three  years  thereafter. 

Baldwin  had  purchased  the  land  subject 
to  the  mortgage,  which  had  been  assigned 
to  Baker,  and  tendered  the  amount  due 
thereon  in  silver  dollars  coined  after  1878. 
This  tender  Baker  declined  to  accept  on  the 
ground  that  the  legal  tender  provisions  of 
the  act  of  Congress  of  February  28,  1878, 
entitled  "An  Act  to  Authorize  tiie  Coinage 
of  the  Standard  Silver  Dollar,  and  to  Re- 
store its  Legal  Tender  Character"  (20  Stat. 
at  L.  25,  chap.  20),  were  unconstitutional, 
and  refused  to  discharge  the  mortgage  as 
demanded  by  Baldwin. 

The  circuit  court  for  Oakland  county  en- 
tered a  decree  in  accordance  with  the  prayer 
of  the  bOl,  and  Baker  carried  the  cause  by 
appeal  to  the  supreme  court  of  Michigan, 
which  affirmed  the  decree.  Baldwin  v. 
Baker,  121  Mich.  259,  80  N.  W.  86.  This 
writ  of  error  was  then  allowed. 

The  supreme  court  of  Michigan  said: 
''The  sole  question  presented  is  whether  the 
act  in  question,  making  the  silver  dollar  of 
412.5  grains  troy  of  standard  silver  a  full 
legal  tender  for  all  debts  and  dues,  public 
and  private,  is  oonstitutional;"  and  held 
that  it  was.  That  decision  is  assigned  for 
error,  but  it  was  not  a  decision  against  the 
Talidity  of  the  statute,  and,  on  the  contrary, 
g  austained  its  validity. 
•  *Ab  our  Jurisdiction  over  the  judgments 
and  decrees  of  state  courts  in  suits  in  which 
the  validity  of  statutes  of  the  United  States 
is  drawn  in  question  can  only  be  exercised, 
under  |  709  of  the  Revised  Statutes,!  when 
the  decision  is  against  their  validity,  the 
writ  of  error  cannot  be  maintained.  Mie- 
eouri  ▼.  Andriano,  138  U.  8.  490,  34  L.  ed. 
1012,  11  Sup.  Ct  Rep.  385;  Bae  v.  ffome- 
etead  Loan  A  Qua/ramty  Co,  170  U.  S.  121, 
44  L.  ed.  398,  20  Sup.  Ct  Rep.  341. 

Writ  of  error  diemieeed. 
^  V.  S.  Comp.  St.  1901,  p.  in. 


0 
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.      (187  U.  S.  61) 

WILLIAM  J.  TURPIN,  AppU 

V, 

JOHN  B.  LEMON  ei  aL 

Conatitutional  law--due  prooeee — taw  ealee 
—  pleading  — -  bill  preeenting  academic 
cace. 

1.  Doe  process  of  law  to  making  sales  of  land 
for  anpaid  taxes,  even  If  It  requires  the  ob- 
servance of  all  the  steps  prescribed  by  a  state 
statute,  does  not  demand  that  they  shall  be 
made  matter  of  record,  much  less  that  they 
shall  be  made  matter  of  a  partlcalar  record, 
such  as  the  return  of  the  sheriff  of  the  sale 
of  the  lands. 

2.  A  bin  to  set  aside  a  tax  sale^  which  does  not 
charge  that  the  statutory  procedure  was  not 
strictly  parsued,  but  relies  on  the  failure  of 
the  sheriff's  return  of  sale  to  set  forth  a  eom- 
pllance  with  such  procedure,  cannot  be  main- 
tained on  the  theory  that,  as  the  statute  vali- 
dated tax  deeds  notwithstanding  any  Ir- 
regularities In  the  sale  not  appearing  on  the 
record,  plaintiff  was  deprived  of  his  prop- 
erty without  due  process  of  law,  as  this  Is 
an  attempt  to  test  the  constitutionality  of 
the  law  without  showing  that  plaintiff  was 
Injured  by  Its  sppllcatlon. 

[No.  35.] 

Argued   and   Submitted    March   17,   IQOt, 
Decided  November  3,  1902, 

N  APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  West 
Virginia  to  review  a  decree  sustaining  a 
demurrer  to  and  dismissing  a  bill  to  im- 
peach A  tax  sale.    Affirmed, 

Statement  by  Mr.  Justice  Browns 
This  was  an  appeal  from  a  decree  of  the 
eircuit  court  for  the  district  of  West  Vir- 
ginia sustaining  a  demurrer  to,  and  dismiss- 
ing, a  bill  filed  for  the  purpose  of  impeach- 
ing a  tax  sale  and  deed  of  certain  lands, 
and  of  obtaining  a  judicial  declaration  that 
the  defendants,  who  were  purchasers  under 
sudi  tax  deed,  took  no  title  to  or  interest  in 
such  lands. 

The  facts  set  forth  in  the  bill  were  substan- 
tially as  follows :  On  April  30, 1874,  Turpin, 
a  citizen  of  the  state  of  Pennsylvania,  pur- 
chased from  the  executors  of  one  Smith  C. 
Hill  225  acres  of  land  in  the  county  ofg 
Ritchie,  West  Virginia,  and*received  a  deed* 
therefor.  In  the  year  1879  100  acres  of  this 
land  were  sold  for  delinquent  taxes  for  prior 
yean,  by  which  the  quantity  owned  by  Tar- 
pin  was  diminished  to  125  acres,  which  were 
assessed  to  him  for  taxes  for  the  years  1883 
and  1884.  Being  absent  from  the  state  for 
several  years,  in  poor  health  and  unfit  for 
business,  he  paid  no  attention  to  the  land, 
which  was  returned  delinquent  for  the  non- 
payment of  these  taxes,  and  was  sold  by  the 
sheriff  of  Ritchie  county  for  such  taxes  on 
January  12,  1886.  Having  failed  to  redeem 
the  land  within  the  year  allowed  l^  law 
from  the  time  of  the  sale,  on  February  3, 
1887,  some  weeks  after  the  expiration  of  the 
year,  a  deed  was  made  by  the  clerk  of  the 
county  court  of  Ritchie  county  to  the  da- 
fendants. 
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Koihiiig  was  done,  and  no  effort  mm  made 
U  paj  these  taxes,  until  abont  Febmazy  21, 
1800,  when  Turpin  met  the  defendant  John 
B.  Lemon,  and  tendered  him  the  snm  of 
9170.50,  to  cover  the  amount  of  the  taxes 

Sid  by  the  defendants  in  the  purchase  of 
e  land,  and  all  taxes  paid  bgr  them  subse- 
qnentlj,  as  well  as  the  cost  of  all  sarveys, 
etc.,  which  amount  he  now  offcn  to  pay  in- 
to court;  but  Lemon  refused  to  reodve  the 
money,  and  has  slnee  cut  large  quantities 
of  timber  and  removed  the  same  from  the 
land. 

Whereupon  he  filed  this  bill,  which  really 
raises  but  a  single  question,  and  that  is 
whether  the  laws  of  the  state  of  West  Vir- 
ffiniA  enacted  with  reference  to  the  sale  of 
delinquent  lands  for  taxes  are  contrary  to 
the  Constitution  of  the  United  States,  or 
constitute  due  process  of  law  within  the 
14th  Amendment.  Other  questions  were 
raised  in  the  bill,  but  in  his  petition  for  an 
appeal  to  this  court  the  appellant  rests  his 
case  upon  the  single  question  of  the  oonsti- 
tutionali^  of  these  laws, 

Mr,  G.  B.  Merrick  for  appellant. 
Mr.  J.  O.  MoCluer  for  respondents. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 
g  The  general  charge  is  made  fay  the  appel- 
•  lant  in  his  ^assignments  of  error,  that  the 
tax  sale  complained  of  in  the  bill,  as  well 
as  the  statutes  of  West  Virginia,  are  obnox- 
ious to  the  14th  Amendment  of  the  Consti- 
tntion  in  failine  to  provide  due  process  of 
law  or  the  equal  protection  of  the  laws. 

The  particular  errors  which  are  alleged  in 
the  bill  to  invalidate  the  sale  in  question 
are, — 

That  it  nowhere  appeared  in  the  return 
of  the  sale  made  bv  the  sheriff  for  these 
taxes,  either  (1)  that  the  land  had  been 
certified  to  him  as  delinquent  by  the  aud- 
itor of  the  state  as  required  by  law,  or  (2) 
that  he  published  or  posted  the  notice  of  the 
sale  as  required  by  law,  or  (3)  that  said 
sale  was  made  at  a  time  at  which  he  would 
be  authorized  by  law  to  maice  such  sale,  or 
(4)  that  such  sale  was  at  a  place,  to  wit, 
at  the  front  door  of  the  courthouse,  at 
which  the  sheriff  was  authorized  to  make  i^ 
or  (6)  that  such  sale  was  made  at  public 
auction,  or  (6)  that  such  land  was  sold  to 
a  person  or  persons  who  would  take  the 
least  number  of  acres  and  pay  the  taxes 
thereon,  or  (7)  that  such  sale  was  made  in 
accordance  with  the  provisions  of  the  law 
of  the  state. 

In  making  sales  of  land  for  unpaid  taxes 
the  procedure  indicated  by  the  above  excep- 
tions is  undoubtedly  required  by  the  stat- 
ute, the  provisions  of  which  are*  so  numer- 
ous that  they  do  not  require  citation.  It 
will  be  observed,  however,  that  there  is  no 
allegation  in  the  bill  that  such  requirements 
were  not  actually  followed,  but  simply  that 
the  return  of  the  sale  failed  to  set  forth  a 
eompliance  with  them.  It  is  true  the  bill 
avers  that  the  statements  in  the  tax  deed 
of  a  compliance  with  the  law,  "as  the  reo> 


ord  evidenee  sJboiot,  were  without  fdunda^ 
tion  in  fact"  This,  however,  is  but  a  re- 
statement of  the  proposition  theretofore 
stated  more  particularly,  that  the  return 
did  not  show  that  the  successive  steps  laid 
down  by  the  statute  were  followed.  That 
the  pleader  did  not  intend  thereby  to  charge 
that  the  statutory  procedure  was  not  actu- 
ally pursued  is  evident  from  the  plaintiff's 
brief,  that,  "while  the  proceeding  may  have 
been  conducted  under  this  statute,  yet  the 
system  provided  is  arbitrary  and  uncertain 
in  its  character,"  etc.  As  the  statute  does 
not  require  the  sheriff  to  show  in  his  return 
of  sale  that  he  has  complied  with  these  re-  J 
juirements,  or  any  of  them,  or  even  te*  state  * 
in  general  terms  that  the  sale  was  made  in 
accordance  with  the  statutes,  the  plaintiff 
fails  to  show  that  he  has  suffered  any  ao- 
tual  injury,  or  that  the  forms  of  law  were 
not  literally  observed. 

The  act  of  1882,  chap.  130,  H  12  and  IS, 
specially  provides  a  form  of  return  of  the 
sale  as  follows: 

"12.  The  sheriff  or  collector  who  made  the 
sale  shall  forthwith  make  out  a  list  of  sales 
so  made,  with  a  caption  thereto,  in  form  or 
effect  as  follows:     'List  of  real  estate  sold 

in  the  county  of ,  in  the  month  (or 

months,   as  the  case  may  be)    of  ^ 

eighteen  ^  for  the  nonpayment  of  the 

taxes  charged  thereon,  in  the  said  county, 
for  the  year  (or  years,  as  the  case  may  be) 

eighteen  ,'    Underneath  shall  be  the 

several  columns  mentioned  in  the  10th  see- 
tion  of  this  chapter  [with  a  like  caption  to 
each  column]. 

"13.  Tliere  shall  be  appended  to  such  list 
an  affidavit  in  form  or  effect  as  follows: 
*I,  A —  B  ,  sheriff  (or  collector  or  depu- 
ty  for  0 —  D — ,  sheriff  or  collector),  of  the 

county  of ,  do  swear  that  the  above 

list  contains  a  true  account  of  all  the  real 
estate  within  my  coun^  which  has  been 
sold  by  me  .  .  .  during  the  present 
year,  for  the  nonpayment  of  taxes  thereon 

for  the  vear  ,  and    that    I    am   not 

.  .  .  directly  or  indirectly  interested  in 
the  purchase  of  any  of  said  real  estate,  so 
help  me  God.'  Which  oath  shall  be  sub- 
scribed and  taken  before  some  person  au- 
thorized to  administer  oaths."* 

By  f  16  of  the  same  chapter  "the  owner 
of  any  real  estate  so  sold,  his  heirs  or  as- 
signs, or  any  person  having  a  right  to 
charge  such  real  estate  for  a  debt,  nuty  re- 
deem the  same  by  paying  to  the  purchaser, 
his  heirs  or  assigns,  within  one  year  from 
the  sale  thereof,  the  amount  specified  in  the 
receipt  mentioned  in  the  10th  section  of  this 
chapter,  and  such  additional  taxes  thereon 
as  may  have  been  paid  by  the  purchaser,  his 
heirs  or  assigns,  with  interest  on  said  pur- 
chase money  and  taxes  at  the  rate  of  12 
per  cent  per  annum  from  the  time  the  same 
may  have  been  so  paid."  No  attempt  was 
made  by  the  plaintiff  to  comply  with  this 
statute. 

By  f  19  of  the  same  diapter  it  is  provided 
that  after  the  expiration  of  the  year  theS 
purchaser  may  obtain  from  the^derk  of  the  * 
county  court  of  the  county  in  which  said 
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»!•  WM  made  a  deed  of  eonvegranoe  for  the 
land;  and  bj  i  25,  when  the  purehaeer  ehall 
have  obtained  a  deed  thereof,  "and  caueed 
the  same  to  be  aomitted  to  record,  .  .  . 
euch  right,  title,  and  interest  in  and  to  said 
real  estate  as  was  vested  in  the  person  or 
persons  charged  with  the  taxes  thereon  for 
which  it  was  sold,  .  .  .  shall  be  trans- 
ferred to  and  vested  in  the  grantee  in  such 
deed,  notwithstanding  anjr  irregularity  in 
the  proceedings  under  which  the  same  was 
sold,  not  herein  provided  for,  unless  sueh 
irre^aritv  appear  on  the  face  of  such  pro- 
ceedings of  record  in  the  office  of  the  clerk 
of  the  county  courts  and  be  such  as  mate- 
rially to  prejudice  and  mislead  the  owner  of 
the  real  estate  so  sold,  as  to  what  portion 
of  his  real  estate  was  so  sold,  and  when  and 
for  what  year  or  years  it  was  sold,  or  the 
name  of  the  purchaser  thereof;  and  not 
then,  unless  it  be  clearly  proved  to  the 
oourt  or  juiy  trying  the  case  that  but  for 
such  irregularity  the  former  owner  of  such 
real  estate  would  have  redeemed  the  same 
under  the  provisions  of  this  chapter."  This 
same  section  further  declares,  m  a  subse- 
quent clause,  that  "no  irregularity,  error, 
or  mistake  in  the  delinquent  list,  or  the  re- 
turn thereof,  or  in  the  affidavit  thereto,  or 
in  the  list  of  sales  filed  with  the  clerk  of  the 
county  courts  or  in  the  affidavit  thereto,  or 
in  the  recordation  of  such  list  or  affidavit, 
or  as  to  the  manner  of  laying  off  any  real 
estate  so  sold,  or  in  the  plat,  description, 
or  report  thereof  made  by  the  surveyor  or 
other  person,  shall,  after  the  deed  is  made, 
invalidate  or  affect  the  sale  or  deed." 

The  substance  of  this  legislation,  then,  is 
this:  That  a  certain  procedure  is  pre- 
scribed for  the  sheriff  in  making  sales  of 
land  for  unpaid  taxes ;  but  it  is  not  required 
that  he  incorporate  the  various  steps  of 
such  procedure  in  his  report  of  sales, — 
merely  that  he  shall  swear  that  the  list  of 
lands  to  which  his  affidavit  is  appended 
contains  a  true  account  of  all  the  real  es- 
tate within  the  county  sold  by  him  during 
the  current  year  for  the  nonpayment  of 
taxes,  and  that  he  is  not  directly  or  indi- 
rectly interested  in  the  purchase  of  any 
such  real  estate.  A  year  is  then  allowed 
for  redemption,  after  the  expiration  of 
g  which  a  deed  of  the  land  is  executed  to  the 
•  purchaser  at  the  sheriff's  sale  by*the  clerk 
of  the  county  courts  which  deed,  the  statute 
provides,  shall  not  be  invalidated  by  reason 
of  any  irregularity  in  the  proceedings  under 
which  the  land  was  sold,  unless  such  irregu- 
larities appear  upon  the  face  of  such  pro- 
ceedings of  record  in  the  office  of  the  clerk, 
and  be  such  as  to  materially  prejudice  and 
mislead  the  owner. 

Ck>unsel  for  the  plaintiff  criticises  this 
l^slation,  and  particularly  f  25,  upon  the 
ground  that  it  does  not  provide  for  any  rec- 
ord of  the  successive  steps  of  procedure  in 
advertising  and  selling  lands  for  the  non- 
payment of  taxes,  and  yet  declares  that  the 
title  to  the  land  shall  be  vested  in  the  pur- 
chaser, notwithstanding  any  irregularity, 
unless  such  irregularity  appears  upon  the 
face  of  the  proceedings,    llie  inference  is 


that  than  ia  no  irr^alarity  which  can  vi- 
tiate the  sale.  This  is  not  entirely  acen- 
rate.  It  is  true  that  the  statute  prescribes 
a  ^neral  form  of  return  br  the  sheriff, 
which  does  not  set  forth  in  detail  the  pro- 
ceedings prior  to  and  at  the  sale;  but  that 
there  are  irregularities  which  appear  of 
record,  and  therefore  that  the  exception  in 
the  curative  statute  is  not  without  force,  is 
evident  from  the  case  of  MoOalliater  ▼. 
OottHUe,  24  W.  Va.  173,  in  which  it  was 
held  to  be  the  official  duty  of  the  clerk  of 
the  county  court  to  note  in  his  office  the 
day  on  which  the  sheriff  returned  his  list 
of  the  sales  of  lands  sold  for  delinquent 
taxes,  and  if  he  fails  to  make  such  note, 
or  his  office  shows  that  such  list  was  not 
returned  and  filed  for  more  than  ten  days 
after  the  completion  of  such  sales,  this,  in 
either  case,  is  such  an  omission  and  irreffu* 
larity  as  to  materially  prejudice  the  rights 
of  the  owner  of  lands  sold  at  such  sale,  and 
therefore  vitiates  any  deed  made  to  the  pur- 
chaser by  the  clerk.  The  oourt  went  fur- 
ther in  this  case,  and  held  that  parol  evi- 
dence could  not  be  introduced  to  affect  the 
validity  or  invalidity  of  a  tax  deed.  So, 
too,  in  CarreU  v.  Mitchell,  37  W.  Va.  130, 
136,  16  8.  £.  458,  it  was  said  the  fact  that 
land  was  advertised  and  sold  as  delinquent 
under  a  description  in  the  advertisement^ 
locating  it  in  a  different  district  from  that 
in  which  the  land  was  situated,  was  such  an 
irregularity  as  would  void  the  deed  made  in 
pursuance  of  such  sale.  In  Hays  v.  Eeath" 
erly,  36  W.  Va.  613,  15  S.  E.  223,  the  titla 
obtained  by  a  purchaser  was  held  to  be  d^-JS 
fective  for  the  reason  that  the  affidavii^did  • 
not  comply  with  the  form  contained  in  the 
statute.  In  that  case  the  deed  had  not  been 
obtained;  but  in  Phillips  v.  Minear,  40  W. 
Va.  58,  20  8.  £.  924,  the  same  defect  was 
held  to  be  fatal  after  the  deed  was  obtained^ 
and  after  the  curative  section  (25)  had 
taken  effect.  See  also  Jackson  v.  Kittle,  34 
W.  Va.  207,  12  8.  E.  484;  B<kcter  v.  Wade, 
39  W.  Va.  281,  19  S.  E.  404. 

That  it  is  competent  for  the  legislature  to 
provide  by  curative  statutes  that  irregu- 
larities in  the  sales  of  lands  shall  not  pre- 
ludice  the  purchaser  after  a  certain  ume 
has  elapsed  and  a  deed  has  been  given  is  en- 
tirely clear,  although,  as  observed  by  Judge 
Cooley  in  his  work  upon  Taxation,  chap.  10, 
p.  227,  such  defective  proceedings  cannot  be 
cured  where  there  is  a  lack  of  jurisdiction 
to  take  them.  "Curative  laws  may  heal  ir- 
regularities in  action,  but  they  cannot  cure 
want  of  authority  to  act  at  all,"  and  that 
'^whatever  the  legislature  could  not  have 
authorised  originally,  it  cannot  oonflrm." 
It  may  not  be  altogether  easy  in  a  particu- 
lar ease  to  determine  whether  the  defect  be 
jurisdictional  or  not,  but  certainly  irregu- 
larities in  the  personal  conduct  of  the  of- 
ficer making  the  sale  would  not  be  so  re- 
garded; and  it  is  at  least  exceedingly 
doubtful  whether  the  failure  to  preserve  the 
auditor's  list  of  delinquent  lands  or  the  evi- 
dence of  the  publication  and  posting  of  the 
statuory  notices  would  vitiate  a  deed  made 
by  the  clerk,  after  a  lapse  of  twelve  years. 

But,  even  if  parol  or  other  evidence  were 
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•eompetent  to  impeach  this  sale,  none  such 
was  offered,  ana  it  may  well  be  doubted 
whether  due  process  of  law,  within  the 
meaning  of  the  14th  Amendment,  requires 
a  punctilious  conformity  with  the  statutory 
procedure,  preceding  and  accompanying  the 
sale.  Whether  all  flie  steps  required  by  law 
were  actually  taken  in  a  particular  case, 
and  whether  the  failure  to  take  such  steps 
would  invalidate  the  sale,  would  seem  to  be 
a  matter  for  the  state  courts,  rather  than 
for  this  court,  to  decide;  and  it  would  ap- 
pear that  the  14th  Amendment  would  be 
satisfied  by  showing  that  the  usual  course 
prescribed  by  the  state  laws  required 
notice  to  the  taxpayer  and  was  in  con- 
formity with  natural  justice.  Exactr 
It  what  due  process  of  law  requires  in 
tne  assessment  and  collection  of  general 
taxes  has  never  yet  been  decided  by  this 
«  eonrt,  althous^h  we  have  had  frequent  occa- 
•  sion  to  hold*&at»  in  proceedings  xor  the  con- 
demnation of  land  under  the  laws  of  emi- 
nent domain,  or  for  the  imposition  of  spe- 
cial taxes  for  local  improvements,  notice  to 
the  owner  at  some  stage  of  the  proeeedings^ 
as  well  as  an  opportunity  to  dmend,  is  es- 
sential. Spencer  v.  Merchant,  126  U.  GL 
346,  31  1m  ed.  763,  8  Sup.  Ct.  Rep.  921; 
Huling  v.  Kaw  Valley  R,  i  Improv.  Co,  130 
U.  S.  559,  32  L.  ed.  1046,  9  Sup.  Ct  Rep. 
003;  Hagar  v.  Reolamatum  DUi,  No.  108^ 
111  U.  S.  701,  28  L.  ed.  669,  4  Sup.  Ot  Rep. 
663;  Paulsen  v.  Partkmd,  149  U.  8.  80,  87 
L.  ed.  637,  18  Sup.  Ct  Rep.  760.  But  Iawb 
for  the  assessment  and  coUeotion  of  general 
taxes  stand  upon  a  somewhat  different  foot- 
ing, and  are  construed  with  the  utmost  lib- 
erality, sometimes  even  to  the  extent  of 
holding  that  no  notice  whatever  is  neces- 
sary. Due  process  of  law  was  well  defined 
by  Mr.  Justice  ]P1eld  in  Hagar  ▼.  /^ectovrup- 
txon  D%8i.  No,  108,  111  U.  Sw  701,  28  L.  ed. 
669,  4  Sup.  Ct  B^ep.  663,  in  the  following 
woids:  '^t  is  sufficient  to  observe  here 
that  by  'due  process'  is  meant  one  which,  fol- 
lowing the  forms  of  law,  is  appropriate  to 
the  case,  and  just  to  the  parties  to  be  af- 
fected. It  roust  be  pursnea  in  the  ordinary 
mode  prescribed  by  the  law;  it  must  be 
adaptea  to  the  end  to  be  attained;  and 
wherever  it  is  necessary  for  the  protection 
of  the  parties,  it  must  give  them  an  oppor- 
tunity to  be  heard  respecting  the  justice  of 
the  judgment  souffat.  The  clause  in  ques- 
tion means,  thererore,  that  there  can  be  no 
proceeding  against  life,  libertnr,  or  property 
which  may  result  in  the  deprivation  of 
either,  without  the  observance  of  those  gen- 
eral rules  established  in  our  system  of  ju- 
risprudence for  the  security  of  private 
rights.*' 

It  was  said  in  Witherspoon  v.  Dunoon,  4 
WaU.  210,  18  L.  ed.  339,  that  the  sUtes,  as 
a  general  rule,  had  the  right  to  determine 
ttie  manner  of  levying  and  collecting  taxes 
upon  private  property,  and  could  d^are  a 
iraet  of  land  chargeable  with  taxes,  irre- 
sneetive  of  its  ownerships  or  in  whose  name 
II  was  assessed  or  advertised;  and  that  an 
erroneous  assessment  did  not  vitiata  the 
tale.    In  McMillen  v.  Andonon.  06  U.  a 


37,  24  L.  ed.  835,  it  was  held  that  due  pro- 
cess of  law  did  not  require  that  a  person 
should  have  an  opportunity  to  be  present 
when  the  tax  was  assessed  against  him,  or 
that  the  tax  should  be  collected  by  suit; 
and  in  Kelly  v.  PitUburgh,  104  U.  S.  78, 
26  L.  ed.  658,  that  the  general  system  of 
procedure  for  the  lev^  and  collection  of 
taxes,  established  in  this  countiy,  is,  within 
the  meaning  of  the  Constitution,  due  process  ^ 
of  law.  In  BeWa  Gap  R.  Co,  v.  Pennsylva-  S 
nto,  134  U.  a* 232,  239,  33  L.  ed.  892,  895,  • 
10  Sup.  Ct  Rep.  633,  535,  it  was  held  that 
the  process  of  taxation  did  not  reouire  the 
same  kind  of  notice  as  is  required  m  a  suit 
at  law,  or  even  in  proceedings  for  takins 
private  property  under  the  power  of  em£ 
ncnt  domain.  ''It  involves  no  violation  of 
due  process  of  law  when  it  is  executed  ac- 
cording to  customary  forms  and  established 
usages,  or  in  subordination  to  the  principles 
which  underlie  them." 

The  main  objection  to  |  26,  above  quoted, 
seems  to  be  that  it  makes  the  deed  conclu- 
sive evidence  of  the  regularity  of  all  pro- 
ceedings not  appearing  of  record,  and  henoe 
that  it  is  obnoxious  to  the  ruling  of  this 
court  in  Marm  v.  Hanthom^  148  U.  8.  172, 
87  L.  ed.  410,  13  Sup.  Ct  Rep.  508,  in  which 
we  held  that,  as  the  legislature  could  not 
deprive  one  of  his  property  bv  making  his 
adversary's  claim  to  it  conclusive  of  its  own 
validity,  it  could  not  make  a  tax  deed  oon- 
dnsive  evidence  of  the  holder's  title  to  land. 

But»  eonceding  this  to  be  so,  there  is  an- 
other section  proper  to  be  considered  in  this 
eonneetion,  and  that  is  i  29,  which  reads  as 
follows: 

"29.  In  all  eases  in  which  a  question  shall 
arise  as  to  any  such  sals  or  deed,  or  the  ef- 
fect thereof,  sueh  deed  shall  be  prima  fade 
eridenoe  aaainst  the  owner  or  owners,  legal 
or  equitable,  of  the  real  estate  at  the  tima 
it  was  sold,  his  or  their  heirs  and  assigns, 
.  .  .  that  the  person  named  in  the  deed 
as  elerk  of  the  county  court  was  such,  that 
the  sheriff  or  other  oflloer  who  made  tha 
sale  was  sneh  sheriff  or  offloer  as  stated  la 
sueh  deed,  that  the  matoridl  faoU  thereim 
rooitod  aro  true,  and  that  sueh  estate  as  is 
mentioned  in  the  26th  section  of  this  chapter 
vested  in  the  grantee  in  the  deed." 

Assuminir  the  ecmimon-law  rule  to  be,  as 
stated  by  Uie  elementary  writers  upon  tax- 
ation, that  the  purchaser  at  a  tax  sale  is 
bound  to  take  upon  himself  the  burden  of 
showinff  the  regularity  of  all  proceedings 
prior  thereto,  it  is  entirely  clear  that  stat- 
utes declarii^  the  tax  deed  to  be  prims 
facie  evidence,  not  only  of  regularity  in  the 
sale,  but  of  all  prior  procMdings  and  of 
title  in  the  purchiaser,  are  valid,  since  tha 
only  effect  of  such  statntes  is  to  change  the 
burden  of  proof,  which  rested  at  commoa 
law  upon  tne  purchaser,  and  caat  it  upon 
the  part^  who  contests  the  sale.  Indeed,  § 
the  validity  of  these  acts  waa^npressly  af-* 
firmed  by  this  court  in  PMow  v.  Roberto. 
13  How.  472,  476.  14  L.  ed.  228,  230,  and 
WUWmo  Y.  Kirkiamd,  13  Wall.  306.  20  U 
ed.  683. 

Bven  if  the  provisions  of  |  26,  maUiig 
Irrcgnlaritiea  off  a  sale  immaterial,  ware  in- 
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valid.  It  would  iflll  nralt  that  under  |  29 
the  facts  reeited  in  the  deed  would  be  pre- 
sumed to  be  tme^  and  the  burden  be  thrown 
upon  the  landowner  of  disproving  them. 
TtdB  burden  the  plaintiff  has  not  assumed, 
but  he  is  content  to  rely,  and  stake  his 
whole  case,  upon  the  fact  that  the  return 
of  the  sheriff  did  not  show  a  compliance 
with  the  procedure  marked  out  by  the  stat- 
ute. Even  if  it  were  admitted  that  due  pro- 
cess of  law  required  the  observance  of  all 
the  steps  prescribed  by  this  statute,  it  does 
not  demand  that  they  shall  be  made  matter 
of  record,  much  less  that  they  shall  be  made 
matter  of  a  particular  record,  such,  for  in- 
stance, as  the  return  of  the  sheriff  of  the 
sale  of  the  lands.  Under  the  14th  Amend- 
ment the  legislature  is  bound  to  provide  a 
method  for  the  assessment  and  collection  of 
taxes  that  shall  not  be  inconsistent  with 
natural  justice;  but  it  is  not  bound  to  pro- 
vide that  the  particular  steps  of  a  procedure 
for  the  collection  of  such  taxes  shall  be 
proved  by  written  evidence;  and  it  may 
properly  impose  upon  the  taxpayer  the  bur- 
den of  showing  that  in  a  particular  case 
the  statutory  method  was  not  observed* 
The  fact  that  the  return  of  the  sheriff  does 
not  recite  the  various  steps  of  the  proced- 
ure, when  the  statute  does  not  contemplate 
Uiat  it  shall  do  so,  is  no  evidence  whatever 
that  they  were  not  followed  to  the  letter. 
If  the  plaintiff  had  alleged  that  in  the  pro- 
ceedings for  the  sale  of  uiese  lands  the  sher- 
iff had  failed  to  eomplv  with  the  law,  and 
the  defendant  had  pleaded  that  by  the  cura- 
tive section  (25)  irregularities  not  appear- 
ing of  record  would  not  vitiate  the  deed,  the 
constitutionality  of  that  section  would 
properly  be  raised;  but  the  plaintiff  in  this 
case  was  content  to  put  his  bill  upon  the 
ground  that  the  record,  namely,  the  sher- 
iff's return  of  sale,  did  not  set  forth  that 
the  procedure  prescribed  by  statute,  preced- 
ing and  accompanying  the  sale,  had  been 
followed.  This  is  an  effort  to  test  the  con- 
stitutionality of  the  law,  without  showing 
that  the  plaintiff  had  been  injured  by  its  ap- 
plication, and,  in  this  particular,  the  case 
g  falls  within  our  ruling  in  Tyler  ▼.  Begietra- 
•  turn  Court  Judges,  179^.  S.  405,  45  L.  ed. 
262,  21  Sup.  Ct.  Rep.  206,  wherein  we  held 
that  the  plaintiff  was  bound  to  show  he  had 
personally  suffered  an  injury  before  he 
could  institute  a  bill  for  relief.  In  short, 
the  case  made  by  the  plaintiff  is  purely  aca- 
demic. For  aught  that  appears,  the  pro- 
ceedings may  have  been  perfectly  regular, 
and  his  bill  rests  solely  upon  the  proposi- 
tion that  there  may  have  been  irregulari- 
ties in  the  sheriff's  sale,  and  that,  if  there 
were,  the  statute  validating  the  deed,  not^ 
withstanding  such  irregularities,  is  uncon- 
stitutional and  deprives  him  of  his  prop- 
erty without  due  process  of  law.  This 
proposition  contains  its  own  answer. 

The  exact  case,  then,  made  by  the  bill,  is 
this;  The  plaintiff  seeks  to  avoid  a  sale 
made  twelve  years  before  by  an  allegation 
that  the  record,  namely,  the  sheriff's  re- 
turn of  the  sale,  does  not  show  a  compliance 
with  the  statute  in  certain  particulars, 
without  also   averring  that  in  fact  there 


was  a  failure  to  perform  some  step  required 
by  law.  To  hold  a  sale  invalid  upon  these 
allegations  might  result  in  upsetting  every 
sale  for  taxes  made  in  West  Virginia  for 
thepast  twenty  years. 

We  are  of  the  opinion  that  no  ease  is 
made  by  the  bill,  that  the  judgment  of  the 
Circuit  Court  is  eorreot,  and  it  is  therefore 
affirmed. 

(187  U.  8.  63) 
KANSAS  Onr  SUBURBAN  BELT  RAIL- 
WAY COMPANY,  Plff.  m  Srr., 

V. 

ANDREW  HERMAN,  a  Ifinor,  by  His 
Next  Friend,  Martin  Herman,  and  Union 
Terminal  Railway  Company. 

Removai  of  oaueee — eeparable  oontroverejf  • 
— fraudulent  joinder. 

A  second  application  for  removal  to  a  Federal 
court  raising  the  lasue  of  frandalent  Joinder 
of  defendantSp  when  made  after  a  nillnff  sns- 
tainins,  In  favor  of  one  of  two  defendante^ 
a  demnrrer  to  the  evidence,  cannot  be  re- 
garded as  erroneonslj  denied  bj  a  state 
court,  where  the  evidence  demarred  to  Is  not 
made  part  of  the  record,  and  this  issoe  was 
first  raised  on  the  second  application,  with- 
out stating  when  the  petitioner  first  learned 
of  the  fraud,  and  the  averments  of  fraud 
were  specifically  denied,  and,  so  far  as  the 
record  discloaes,  the  petitioner,  who  had  the 
afllrmatlve  of  the  issuer  failed  to  make  out 
lU 
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Suhmitted  Ootoher  20,  1902.    Decided  Vp^ 
vemher  S,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
affirming  a  judgment  of  the  Kansas  Court 
of  Appeals  which  had  affirmed  a  judgment 
of  the  Court  of  Common  Pleas  of  Wyan- 
dotte County  in  favor  of  plaintiff  in  a  suit 
to  recover  damages  for  personal  injuries. 

On  motion  to  dismiss  or  affirm  A/- 
firmed. 

See  same  case  below,  08  Pac  40. 

Statement  by  Mr.  Chief  Justice  FvUert 

This  was  an  action  brought  by  Andrew 
Herman,  a  minor,  by  his  next  friend,  in  the 
court  of  common  pleas  of  Wyandotte  eoun-  ^ 
ty,  Kansas,  September  18,  1897,  against  the  e 
Union*Terminal  Railway  Company,  a  eorno-  * 
ration   of   Kansas,   and   the   Elansas   CSty 
Suburban  Belt  Railway  C6mpany,  a  corpo- 
ration of  Missouri,  to  recover  damages  for 
injuries    inflicted    through    their    joint    or 
concurrent  negligence. 

The  belt  railway  company,  October  18, 
1897,  filed  a  verified  petition  and  bond  for 
removal,  in  proper  form,  on  the  ground  of  a 
separable  controversy;  which  petition  al- 
leged the  controvert  between  plaintiff  and 
petitioner  to  be  distinct  and  separable  from 
that  between  plaintiff  and  the  Union  Ter> 
minal  Railway  Company,  on  these  groundst 

"1.  Defendant  the  Union  Terminal  Rail- 
way Company  owns,  repairs,  and  maintains 
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ilM  nflroad  mentioned  in  pUdntflPs  peti- 
tion. Your  petitioner  has  no  interest  there- 
in, except  that  it  has  leased  same  and  pavs 
certain  yearly  rental  for  the  use  of  said 
'   the   locomotlTeSy 


tracks.    All    of 

and  cars  running  over  said  railroad  are  the 

Sroperty  of  your  petitioner,  or  subject  to 
;s  control.  Defendant  terminal  company 
has  no  control  over  the  operation  of  trains, 
and  has  no  employees  in  train  service. 
Defendant  the  Union  Terminal  Railway 
Company  is  responsible  for  the  condition  of 
Uie  track,  and  your  petitioner,  and  none 
ether,  for  the  acts  and  doings  of  all  persons 
opera tiDg  trains. 

"2.  The  plaintiff  herein  has  declared  upon 
two  distinct  causes  of  action:  first,  for 
maintaining  a  defective  switch;  and,  sec- 
ond, for  negligent  operation  of  a  train  of 
ears;  the  first  of  which,  if  true,  is  negli- 
ffence  chargeable  against  defendant  the 
Union  Terminal  Railway  Company,  and  the 
second,  if  true,  is  negligence  chargeable 
against  your  petitioner. 

"3.  The  train  of  cars  mentioned  in  the 
petition  was  operated  by  your  petitioner  as 
averred.  All  of  the  parties  in  charge  there- 
of were  in  your  petitioner's  employ,  and 
none  other. 

"4,  By  reason  of  the  foregoing,  your  pe- 
titioner says  that  whatever  cause  of  action 
plaintiff  has  for  negligent  operation  of  said 
railroad  train  lies  against  your  petitioner 
exclusively." 

The  application  for  removal  was  heard 
February  5,  1808,  and,  upon  argument^  de- 
nied, l^e  belt  company  thereupon  filed  a 
transcript  of  the  record  in  the  circuit  court 
gof  the  United  States  for  the  district  of 
*  Kansas,  and  plaintiff  made  annotion  to  re- 
mand, which  was  sustained  by  the  circuit 
court  and  the  cause  remanded  to  the  state 

court   "on   the  day   of   May,    1898." 

Each  of  the  two  railroad  companies  defend- 
ant then  filed  its  separate  demurrer  May 
28,  1898,  assiffning  as  causes  misjoinder  of 
parties,  and  that  plaintiff  had  not  stated  a 
cause  of  action^  or  facts  sufficient  to  consti- 
tute a  cause  of  action,  against  it.  These 
demurrers  were  severally  overruled,  and 
the  defendants  severally  answered.  The 
cause  came  on  for  trial  Cctober  18,  1898, 
and  on  October  20,  at  the  close  of  the  evi- 
dence for  plaintiff,  each  company  filed  its 
separate  demurrer  to  the  evidence  on  the 
ground  that  the  same  was  not  sufficient  to 
establish  a  cause  of  action  against  it.  The 
court  sustained  the  demurrer  of  the  termi- 
nal company,  the  Kansas  corporation,  and 
entered  juc^^ent  in  its  favor,  to  which 
rulinff  of  the  court  plaintiff  at  tlie  time  ex- 
eepted;  and  the  court  overruled  the  demur- 
rer of  the  belt  company,  the  Missouri  cor- 
poration, to  which  rulinff  the  belt  company 
excepted.  Thereupon,  the  belt  companv 
filed  a  second  verified  petition  for  removal, 
which,  after  rehearsing  the  prior  proceed- 
ing, thus  continued: 

^And  the  defendant  further  says  that  no 
evidence  was  offered  or  introduced  by  plain- 
tiff, or  attempt  made,  to  show  a  cause  of 
action  against  said  Union  Terminal  Rail- 
way Omipany;  that  said  Union  Terminal 


Railway  Company  was  joined  with  this  d^ 
fendant  fraudulently,  and  for  the  sole  pur- 

re  of  preventing  a  removal  of  this  caxum 
the  circuit  court  of  the  United  States, 
and  with  no  purpose  or  intent  of  attem]jt- 
ix^  to  show  any  cause  of  action  against  it. 

^^is  defendant  now  here  shows  to  the 
court  that  there  is  a  separable  controversy, 
and  that  the  plaintiff's  cause  of  acti<»  ex- 
ists against  the  defendant  alone,  and  in 
nowise  against  the  said  defendant  the  Un- 
ion Terminal  Railway  Companjr.  That  no 
cause  of  action  ever  existed  against  the  de- 
fendant the  Union  Terminal  Kailway  Com- 
pany, as  plaintiff  at  all  times  well  knew." 

In  response  to  this  petition  plaintiff  filed, 
without  objection,  an  affidavit  which  stated, 
among  other  things,  that  it  was  not  true 
"that  plaintiff  joined  the  Union  Terminal  § 
Railwav  *  Company  as  defendant  therein  • 
fraudulently,  or  for  the  purpose  of  ^ving 
this  court  jurisdiction  of  the  petitioner, 
but,  on  the  contrary,  plaintiff  avers  that 
said  action  was  brought  in  good  faith 
against  both  defendants  as  joint  tortfeas- 
ors, and  that  plaintiff  believed  in  good  faith 
that  he  has  a  joint  cause  of  action  a^inst 
both  defendants,  and  had  subpomas  issued 
for  witnesses  to  prove  directly  the  respon- 
sibilities of  the  union  Terminal  Railway 
Compaq  for  the  injuries  sustained  by 
plaintiff;  but  that,  on  account  of  the  re- 
moval of  a  witness  from  the  state,  plaintiff 
was,  at  the  last  moment^  unable  to  obtain 
certain  testimony  which,  if  introduced, 
would  have  tended  to  prove  the  joint  liabil* 
ity  of  said  defendants.  That  plaintiff  has 
excepted  to  the  ruling  of  the  court  sustain- 
ing a  demurrer  to  the  evidence  on  the  part 
of  the  Union  Terminal  Railway  Company  in 
the  trial  of  this  case,  for  the  purpose  of 
preserving  his  riffhts  in  this  action  against 
both  of  said  defendants  jointlv."  And  it 
was  further  stated  that  counsd  had  relied 
on  the  production,  on  notice  which  had  been 
given,  of  "writings  showine  the  relations 
existing  between  tne  two  ddendant  compa- 
nies in  the  operation  and  maintenance  of 
their  lines  of  railroad  where  the  injuries 
were  received,"  and  on  an  agreement  with 
counsel  for  both  of  the  defendants  to  admit 
the  facts  as  to  the  relations  between  said 
companies,  which,  when  it  was  too  late  to 
adduce  other  testimony,  was  not  fulfilled. 

The  application  for  removal  was  over^ 
ruled,  ana  the  belt  company  excepted,  but 
took  no  bill  of  exceptions  embodVing  the 
evidence  to  which  the  demurrers  had  been 
directed.  The  trial  then  proceeded,  and 
resulted  in  a  disagreement  of  the  jury. 

Plaintiff  subsequently  filed  an  amended 
petition  reducing  the  damages  claimed  to 
less  than  $2,000,  and  the  cause  was  again 
tried,  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  $1,600.  The 
cause  was  carried  to  the  Kansas  court  of 
appeals  and  the  judgment  affirmed,  and 
thence  to  the  supreme  court  of  Kansas,  with 
like  result.  Kansas  City  Suburhan  Belt  B, 
Co.  V.  Herman,  68  Pac.  46. 

A  writ  of  error  from  this  court  was  then 
allowed  by  the  chief  justice  of  Kansas,  and^ 
dtation  issued  to  and  acknowledged^on  be-? 
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half  of  Herman  and  the  Union  Terminal 
Railway  Company.  The  eaae  waa  submit- 
ted on  motions  to  dismiss  or  affirm. 

Mes9r9,  Gardiner  Latl&rop,  Tbomas 
R.    Morrowy    Samnel    W.    Moore,    and 

John  M.  Fo»  for  plaintiff  in  error. 

MesarB.  Silas  Porter  and  W.  B.  Sutton 
for  defendants  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  question  is  whether  the  state  court 
erred  in  denying  the  second  application  for 
removal,  and  in  view  of  our  previora  rulings 
in  respect  of  such  applications  we  think 
there  was  color  for  the  motion  to  dismiss. 
And  reference  to  two  recent  decisions  of 
this  court  will  indicate  the  reasons  for  our 
conclusion  that  the  motion  to  affirm  must 
be  sustained. 

In  Powers  ▼.  Chesapeake  d  O,  R,  Oo.  169 
U.  8.  02,  42  L.  ed.  673,  18  Sup.  Ct  Rep. 
264,  the  railroad  company  filed  its  petition 
for  removal  on  the  ^rounds  of  separable 
controversy,  and  that  its  oodefendants  were 
fraudulently  and  improperly  joined  in  or- 
der to  defeat  the  company's  right  of  re- 
moval. The  transcript  of  Uie  record  of  the 
state  court  waa  filed  in  the  circuit  court  of 
the  United  States,  and  a  motion  to  remand 
was  sustained  for  want  of  separable  contro- 
versy. Thereafter,  when  tne  case  was 
ealled  for  trial  in  the  state  court,  plaintiff 
discontinued  his  action  against  the  code- 
fendants,  and  the  company  filed  a  second 
petition  for  removal,  which  was  denied. 
The  company  then  again  filed  a  transcript 
of  the  record  of  the  jjroceedings  in  the  cir- 
cuit court,  and  {jlaintiff  again  moved  to  re- 
mand, and  the  circuit  court,  being  of  opin- 
ion that  plaintiff  had  fraudulently  joined 
the  codefendants  in  order  to  defeat  the  re- 
moval, and  was  estopped  to  deny  that  the 
second  petition  for  removal  waa  filed  in 
time,  denied  the  motion  to  remand.  65 
P  Fed.  120.  final  judgment  was  afterwards 
>  rendered  in  the  company's  favor,  and  a*wrlt 
of  error  was  sued  out  from  this  court  on  the 
sole  ground  that  the  cause  had  not  been 
properlv  removed  into  the  circuit  courL 
The  judffment  was  affirmed,  and  it  was  held 
that  ''when  this  plaintiff  discontinued  his 
action  as  against  the  individual  defendants 
the  case  for  the  first  time  became  such  a  one 
as,  by  the  express  terms  of  the  statute,  the 
defendant  railway  company  was  entitled  to 
remove;  and  therefore  its  petition  for  re- 
moval, filed  immediately  upon  such  discon- 
tinuance, was  filed  in  due  time."  But  we 
did  not  pass  upon  the  questions  of  fraudu- 
lent joinder  and  estoppel,  because  the  ap- 
plication was  seasonably  made  and  stated 
sufficient  ground  for  removal  apart  from 
fraud. 

In  WMteomh  v.  Smitheon,  176  U.  8.  635, 
44  L.  ed.  303,  20  Sup.  Ct  Rep.  248,  the  ac- 
tion had  been  brought  by  Smithson,  in  a 
Minnesota  court,  against  the  Chicago  Great 
Western  Railway  Company  and  H.  F. 
Whitcomb  and  Howard  Morris,  receivers  of 
the  Wisconsin  Central  Railroad  Company, 
to  recover  for  personal  injuries  infiicted. 


while  he  was  aerring  the  Chicago  eompaiqr 
as  a  locomotive  fireman^  in  the  collision  of 
the  locomotive  on  which  he  waa  at  work  and 
another  locomotive  operated  hy  Whitcomb> 
and  Morria  as  receivers.  The  Qiicago  com- 
pany answered  the  complaint,  and  the  re- 
ceivers filed  a  petition  for  the  removal  of 
the  cause  into  the  circuit  court  of  the- 
United  States  for  Minnesota,  alleging  di- 
verse citisenship;  that  they  were  officers  of 
the  United  States  court;  that  the  contro- 
versy was  separable,  and  that  the  railway 
company  was  fraudulently  made  a  party  to> 
prevent  removaL  Plaintiff  answered  the  pe- 
tition, and  asserted  that  the  company  was- 
made  party  defendant  in  good  faith,  and 
not  for  that  purpose.  An  order  of  removal 
was  entered,  and  the  cause  sent  to  the  cir- 
cuit court,  which  thereafter  remanded  it  to- 
the  state  court.  IVial  was  had,  and,  after 
the  testimony  was  closed,  counsel  for  tha 
Chicago  company  moved  that  the  jurv  be  in- 
structed to  return  a  verdict  in  behalf  of 
that  defendant,  which  motion  was  granted. 
The  receivers  then  presented  a  petition  for 
removal,  but  the  court  denied  the  applica- 
tion, and  exception  was  taken.  The  court 
thereupon  instructed  the  jury  to  return  a 
verdict  in  favor  of  the  Chicago  oompany, 
which  was  done,  and  the  cause  went  to  UieSf 
jury,  which  returned  a  verdict  against *the* 
receivers  and  assessed  plaintiff's  damages. 
Judgment  was  entered  on  the  verdict,  and 
subsequently  affirmed  by  the  supreme  court 
of  Minnesota  on  appeal,  and  a  writ  of  error 
was  sued  out  from  this  court.  Motions  to 
dismiss  or  affirm  were  submitted,  and  we 
held  that  there  was  color  for  the  motion  to 
dismiss,  and  affirmed  the  judgment.  We 
there  said:  "The  contention  here  is  that 
when  the  trial  court  determined  to  direct  » 
verdict  in  favor  of  the  Chicago  Great  West- 
em  Railway  Company  the  result  was  that 
the  case  stood  as  if  the  receivers  had  heetk 
sole  defendants,  and  that  they  then  acquired 
a  riffht  of  removal,  which  was  not  concluded 
by  tne  previous  action  of  the  circuit  court* 
This  might  have  been  so  if,  when  the  cause 
was  called  for  trial  in  tne  state  eourt^ 
plaintiff  had  discontinued  his  action  affainst 
the  railway  company,  ana  thereby  dected 
to  prosecute  it  against  the  receivers  solely, 
instead  of  prosecuting  it  on  the  joint  cause 
of  action  set  up  in  the  complaint  against  all 
the  defendants.  Potcere  v.  Chesapeake  4 
0.  R.  Co.  160  U.  8.  02,  42  L.  ed.  673,  IS 
Sup.  Cu  Rep.  264.  But  that  is  not  thia 
case.  The  joint  liability  waa  insisted  on 
here  to  the  close  of  the  trial,  and  the  non- 
liability of  the  railway  oompany  waa  ruled 
in  invitwn" 

It  waa  pointed  out  that  the  ruling  of  the 
trial  court  "was  a  ruling  on  the  merits,  and 
not  a  ruling  on  the  question  of  jurisdiction. 
It  was  adverse  to  plaintiff,  and  without  hia 
assent,  and  the  trial  court  rightly  held  that 
it  did  not  operate  to  make  the  cause  then 
removable,  and  thereby  to  enable  the  other 
defendants  to  prevent  plaintiff  from  tak- 
ing a  verdict  against  them.  The  right  to 
remove  waa  not  contingent  on  the  aapeot 
the  case  may  have  assumed  on  the  facts  de> 
veloped  on  the  merits  of  the  issues  tried," 
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We  beld  «l£o  that  the  Judgment  of  the  dr- 
eiiit  court  in  remanding  the  cause,  when  re- 
moved on  the  first  application^  covered  the 
^estion  of  fact  as  to  good  faith  in  the 
joinder,  and  added  that»  ''assuming,  with- 
out deciding,  that  that  contention  could 
have  heen  properly  renewed  under  the  cir- 
eumstances,  it  is  sufficient  to  say  that  the 
record  before  us  does  not  sustain  it." 

It  will  be  perceived  that,  in  Ptwen  ▼. 
Chesapeake  d  O.  R.  Co.,  two  applications  for 
removal  were  made;  they  were  severally 
$  denied,  and  the  record  was  filed  in  the  dr- 
-•  cuit  court  of  the  •United  States  in  each  in- 
stance. Remand  was  granted  on  the  first 
removal,  and  denied  as  to  the  second. 
Plaintiff  voluntarily  discontinued  his  action 
against  the  company's  codefendants  before 
trial,  thereby  leaving  the  case  pending  be- 
tween dtizens  of  different  states,  and  no 
necessitjr  to  dispose  of  the  issue  as  to  fraud- 
nlent  joinder  arose. 

In  Smiihton  v.  Whiteomb  two  applica- 
tions for  removal  were  made,  and  th^  were 
severally  denied^  but  the  record  was  filed  in 
the  circuit  coiu*t  of  the  United  States  only 
on  denial  of  the  first  application,  and  the 
ease  was  only  once  remanaed.  Plaintiff  did 
not  discontinue  his  action  against  either  of 
the  defendants,  and  went  to  trial  against 
both,  and  the  trial  court  directed  a  verdict 
in  favor  of  one  of  them.  The  ruling  was 
on  the  merits  and  in  invitum. 

In  the  case  at  bar,  two  applications  for 
removal  were  made,  and  they  were  severally 
denied,  but  the  record  was  filed  in  the  dr- 
ooit  court  of  the  United  States  only  on  the 
denial  of  the  first  application,  and  the  case 
was  only  once  remanded.  Plaintiff  did  not 
discontinue  as  to  dther  of  the  defendants, 
and  went  to  trial  against  both,  and  the  trial 
oourt  natainedy  in  favor  of  one  of  ttaem,  a 


demurrer  to  tlio  evidence.    Hero  agtln  tht 
ruling  was  on  the  merits  and  in  iiwitum. 

The  first  petition  in  terms  raised  no  issna 
of  fraudulent  Joinder,  but  the  second  peti- 
tion did.  Was  that  issue  seasonably  raised, 
and,  if  so,  ought  the  case  to  have  been  re- 
moved? llio  second  petition  did  not  state 
when  petitioner  was  first  informed  of  the 
alleged  fraud,  but  left  it  to  inference  that 
it  was  not  until  after  plaintiff  had  intro- 
duced his  evidence,  notwithstanding  the 
averments  in  the  first  petition. 

But,  apart  from  this,  the  averments  of 
fraud  were  specifically  denied,  and,  so  far 
as  this  record  discloses,  the  petitioner,  who 
had  the  afiirmative  of  the  issue^  failed  to 
malce  out  its  case.  Plymouth  Oontok  Gold 
Min,  Co,  V.  Amador  d  8.  Canal  Co.  118  U. 
S.  270,  SO  L.  ed.  233,  6  Sup.  Ot  Rep.  1084. 

Doubtless  the  general  rule  is  that  issues 
of  fact  raised  on  petitions  for  removal 
should  be  tried  in  the  dreuit  court  of  the 
United  States,  but  petitioner  did  not  file^ 
the  record  in  the  dreuit  court,  and,  as  thek* 
issue  was  correctly  disposed  of,  it  would*be* 
absurd  to  send  the  case  back  to  be  removed  ~ 
for  the  purpose  of  bdng  remanded,  and  we 
are  obliged  to  deal  with  the  reoord  as  it  Is* 
Nor  was  the  evidenoe  introdueed  on  plain- 
tiff's behalf,  and  demurred  to,  made  part 
of  the  record,  and  the  bare  fact  that  the 
trial  court  held  it  insufiSdent  to  justify  a 
verdict  against  the  terminal  company  was 
not  eondusive  of  bad  faith.  The  trial 
court  may  have  erred  in  its  ruling,  or  there 
may  have  been  evidence  which,  uiough  in- 
suffident  to  sustain  a  verdict,  would  have 
shown  that  plaintiff  had  reasonable  ground 
for  a  bona  fide  belief  in  the  liability  of  both 
defendants.  In  these  drcumstanees,  tba 
ease  oomes  within  Bmithton  ▼.  Whitcombt 
and  tk§  fudgwtmU  flMMt  h9  o^fimed. 


t8 

(187  U.  a  71)  

SDWABD  fi.  DBB7ER»  Plff.  im  Brr^ 

PEOPIiE  OF  THE  STATE  OF  ILLEKOIS. 

ConstUuiioml  law — due  prooe$9  of  la/u>— 
failure  to  swear  officers  in  charge  of  jury 
— Illinois  indeterminate  sentence  act — 
judicial  power  conferred  on  nonjudicial 
officers — criminal   law-^former  jeopardy. 

1.  The  refusal  of  «  state  conrt  to  reylew  the 
question  whether  the  officers  In  charge  of 
the  Jury  on  a  trial  for  a  felony  were  sworn, 
as  prescrihed  by  statute,  when  the  Jury  re- 
tired, because  such  question  was  first  raised 
on  a  motion  for  a  new  trial,  infringes  no 
right  secured  to  the  accused  by  the  14th 
Amendment  to  the  Federal  Constitution, 
even  If  the  swearing  of  such  officers  when 
the  Jury  retire  is  essential  to  the  due  process 
of  law  prescribed  by  that  amendment;  but 
such  a  ruling  is  simply  an  adjudication  of  a 
question  of  criminal  practice  and  local  law. 

a.  The  right  to  the  due  process  of  law  guar- 
anteed by  the  14th  Amendment  to  the  Fed- 
eral Constitution  is  not  infringed  by  the  de- 
elBlon  of  a  sUte  court  sustaining  the  Talld- 
Ity  of  the  Illinois  Indeterminate  sentence  act 
of  1899,  although  such  statute  may  confer 
Judicial  powers  upon  nonjudicial  officers,  and. 
In  effect.  Invest  them  with  the  pardoning 
power  of  the  Bzecutlve. 

t.  A  plea  of  former  Jeopardy  cannot  be  based 
upon  the  discharge  of  the  Jury  for  their  In- 
ability to  agree  on  a  verdict  after  consider- 
ing the  cause  from  four  o'clock  in  the  after- 
noon until  half  past  nine  in  the  morning  of 
the  succeeding  day. 
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[No.  87.1 

Argued  and  Submitted  April  18,  190t.    De- 
cided November  10,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Criminal 
Court  of  Cook  County  convicting  a  former 
treasurer  of  the  West  Chicago  park  commis- 
sioners of  the  offense  of  having  failed  to 
turn  over  to  his  successor  in  office  property 
that  came  into  his  hands  as  such  treasurer. 
Affirmed, 

See  same  case  below,  188  111.  40,  58  N.  £. 
820,  59  N.  E.  424. 

5^  Statement  by  Mr.  Justice  Harlan  s 
•  •  By  an  indictment  returned  in  the  crimi- 
nal court  of  Cook  county,  Illinoia,  on  the 
4th  day  of  February,  1899,  the  plaintiff  in 
error,  Dreyer,  was  charged  with  the  offense 
of  having  failed  to  turn  over  to  his  succes- 
Bor  in  otfice,  as  treasurer  of  the  West  Chi- 
cago park  commissioners,  revenues,  bonds, 
funds,  warrants,  and  personal  property  that 
came  to  his  hands  as  such  treasurer,  of  the 
value  of  $316,013.40, — said  commissioners 
constituting  a  board  of  public  park  commis- 
sioners appointed  by  the  governor  and  con- 
firmed by  the  senate  of  Illinois,  and,  as 
such,  having  the  supervision  of  the  public 

Sarks  and  boulevaras  in  the  town  of  West 
hicago,  and  authority  under  the  law  to  col- 
lect and  disburse  moneys^  bonda,  etc.,  for 
their  maintenance. 

f  t.  See  Criminal  Law,  vol.  14.  Cent.  Dig.  |  144. 


Hie  indifltaMBt  was  based  on  I  216  of  tlw 
Criminal  Coda  of  Illinois,  which  is  as  fol- 
lows: 

''If  any  state^  county,  town,  municipal,  or 
other  officer  or  person  who  now  is  or  here- 
after may  be  authorized  by  law  to  collect, 
receive,  safely  keep,  or  disburse  any  money, 
revenue,  bonds,  mortgages,  coupons,  bank 
bills,  notes,  warrants,  or  dues,  or  other 
funds  or  securities  belonging  to  the  state  or 
any  county,  township,  incorporated  city, 
town,  or  village,  or  any  state  institution,  or 
any  canal,  turnpike,  railroad,  school,  or  col- 
lego  fund,  or  the  fund  of  any  public  improve- 
ment that  now  is  or  may  hereafter  be  au- 
thorized b^  law  to  be  made,  or  any  other 
fund  now  in  being  or  that  may  hereafter  ba 
established  by  law  for  public  purposes,  or 
belonging  to  any  insurance  or  other  com- 
pany  or  person  required  or  authorized  by 
taw  to  be  placed  in  the  keeping  of  any  such 
officer  or  person,  shall  fail  or  refuse  to  pay  or 
deliver  over  the  same  when  required  by  law, 
or  demand  is  made  by  his  successor  in  office 
or  trust,  or  the  officer  or  person  to  whom 
the  same  should  be  paid  or  delivered  over, 
or  his  agent  or  attorney,  authorized  in 
writing,  he  shall  be  imprisoned  in  the  peni* 
tentiary  not  less  than  one  nor  more  than 
ten  years:  Provided,  Such  demand  need 
not  be  made  when,  from  the  absence  or  fault 
of  the  offender,  the  same  cannot  convenient* 
ly  be  made:  And  provided,  That  no  person 
shall  be  committed  to  the  penitentiary  un- 
der this  section  unless  the  money  not  paid 
over  shall  amount  to  $100,  or  if  it  appear 
that  such  failure  or  refusal  is  occasioned  by 
unavoidable  loss  or  accident.  Every  person  2 
*sonvicted  under  the  provisions  of  this  seo-* 
tion  shall  forever  thereafter  be  ineligible 
and  disqualified  from  holding  any  office  of 
honor  or  profit  in  this  state.*^  Hurd's  Rer* 
SUt  1901,  {  215,  p.  630. 

A  trial  was  commenced  on  the  29th  day 
of  August,  1899,  and  a  jur^  was  impaneled 
and  evidence  heard.  The  jury,  not  having 
agreed  upon  a  verdict,  were  discharged. 

A  second  trial  was  begun  on  the  19th  day 
of  February,  1900.  The  defendant  filed  a 
plea  of  once  in  jeopardy,  which  in  substance 
averred  that  it  was  not  true,  as  recited  in 
the  order  of  court  at  the  previous  trial, 
that  the  jury  were  unable  to  agree  upon  a 
verdict;  also,  that  the  discharge  of  the  jury 
was  without  the  defendant's  assent,  was 
against  his  objections  made  at  the  time,  and 
was  without  any  moral  or  physical  necessity 
justifying  such  a  course  on  the  part  of  the 
trial  court. 

On  motion  of  the  state  the  plea  of  former 
jeopardy  was  stricken  from  the  files,  the  de- 
fendant at  the  time  excepting  to  the  action 
of  the  court. 

There  was  a  second  trial,  which  resulted 
in  the  defendant  being  found  "guilty  of  fail- 
ure to  pay  over  money  to  his  successor  in 
office,  in  manner  and  form  as  charged  in  the 
indictment,"  the  jury  stating  in  the  verdict 
the  amount  not  paid  over  to  be  $316,000, 
and  imposing  tJie  punishment  of  confine- 
ment in  the  penitentiary. 

The    defendant,    upon   written    grounds 
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fSMf  Biofitd  for  a  iMvr  triAl,  and  also  moved 
in  smsi  «f  judgmant.  Both  motioiii  wore 
overruled,  and  it  was  ordered  and  adjudged 
that  the  defendant  be  sentenced  to  the  peni- 
tootiary  ''for  the  erime  of  failure  to  pay 
over  money  to  his  successor  in  office^  where- 
of  he  stands  convicted." 

The  judgment  of  the  trial  court  having 
been  affirmed  by  the  supreme  court  of  Illi- 
nois, the  case  is  here  upon  writ  of  error  al- 
lowed by  the  chief  justice  of  that  conrt 

MesarB,  Alfred  S.  Anstrian,  T.  A.  Mo- 
ron and  Levy  Mayer  for  plaintiff  in  error. 

Messrs,  H.  J.  Hamlin  and  Charles  S. 
Deneen  for  defendant  in  error. 

*  *Mr.  Justice  Harlan*  after  stating  the 
facts  as  above  reported,  delivered  the  opin- 
ion of  the  court: 

It  is  contended  that  the  judgment  of  the 
supreme  court  of  Illinois,  affirming  the 
judgment,  in  the  present  case,  of  the  crimi- 
nal court  of  Cook  county,  in  that  state,  de- 
nied to  the  plaintiff  in  error  certain  rights 
secured  to  him  by  the  Constitution  of  the 
United  States,  particularly  by  the  clause  of 
Che  14th  Amendment  forbidding  a  state  to 
deprive  anv  person  of  liberty  without  due 
process  of  law. 

The  defendant  insists  that  three  ques- 
tions, involving  rights  secured  by  the  Con- 
stitution of  the  United  States,  are  presented 
by  the  assignments  of  error: 

1.  Hie  first  of  those  questions,  as  stated 
by  his  counsel,  relates  to  the  alleged  "omis- 
sion to  swear  the  bailiffs  in  the  manner  pre- 
scribed by  the  common  law  and  the  statutes 
of  the  state  of  Illinois  before  the  jury  re- 
tired to  consider  of  their  verdict."  This 
point  will  be  first  examined. 

The  Criminal  Code  of  Illinois  provides: 
•When  the  jury  retire  to  consider  of  their 
verdict,  in  any  criminal  case,  a  constable  or 
other  officer  shall  be  sworn  or  affirmed  to 
attend  the  jury  to  some  private  and  conven- 
ient place,  and  to  the  best  of  his  ability 
keep  them  together  without  meat  or  drink 
(water  excepted),  unless  by  leave  of  court, 
until  they  shall  have  agreed  upon  their  ver- 
dict, nor  suffer  others  to  speak  to  them,  and 
that  when  they  shall  have  agreed  upon  their 
verdict  he  will  return  them  into  court: 
Provided,  In  cases  of  misdemeanor  only,  if 
the  prosecutor  for  the  People  and  the  person 
on  trial,  by  himself  or  counsel,  shall  agree, 
which  agreement  shall  be  entered  upon  the 
minutes  of  the  court,  to  dispense  with  the 
attendance  of  an  officer  upon  the  jury,  or 
that  the  jury,  when  they  have  agreed  upon 
their  verdict,  may  write  and  seal  the  s^me, 
and  after  delivering  the  same  to  the  clerk, 
may  separate,  it  snail  be  lawful  for  the 
court  to  carry  into  effect  any  such  agree- 
g  ment,  and  receive  any  such  verdict  so  deliv- 

•  ered  to  the  clerk  as  the* lawful  verdict  of 
such  jury."  Hurd'a  (UL)  Rev.  Stat.  1901, 
I  435. 

Referring  to  this  section  the  supreme 
court,  in  Uke  present  case,  said  that  it  was 
reversible  error,  in  a  trial  for  a  felony,  to 
allow  the  juxy  to  retire  for  the  purpose  of 


considering  their  Tsrdiet  vitlioiit  belmg 
placed  in  charge  of  a  sworn  officer,  as  ra- 
quired  by  the  statute, — citing  Molntyr^  v« 
People,  38  111.  514,  5X8;  Lewis  v.  PeopU^  44 
111.  452,  454;  Banders  v.  People,  124  IlL 
218,  16  N.  E.  81;  and  Farley  v.  People,  138 
111.  97,  27  N.  B.  927.  In  Lewis  v.  People, 
just  cited,  the  court  observed  that  the  pro- 
visions of  the  above  section  "show  the  great 
care  and  solicitude  of  the  general  assembly 
to  secure  to  every  person  a  fair  and  impar- 
tial trial;  and  it  is  eminently  proper,  as  in 
many  cases  the  accused  is  imprisoned  and 
it  is  not  in  his  power  to  protect  his  rights 
from  being  preludiced  by  undue  influences. 
It  should  ever  be  the  care  of  courts  of  jus- 
tice to  guard  human  life  and  liberty  against 
being  sacrificed  by  public  prejudice  or  ex- 
citement. The  jury  should  be  entirely  free 
from  all  outside  influences  from  the  time 
they  are  impaneled  until  they  return  their 
verdict  and  it  is  accepted  and  they  dis^ 
charged,  and  the  le^fisiature  have  deter- 
mined that  the  provisions  of  this  statute  are 
necessary  to  accomplish  the  object.  It  is  a 
provision  easily  complied  with,  and  one 
member  of  the  courts  at  least,  has  never,  in 
practice,  seen  it  dispensed  with,  except  in 
cases  of  misdemeanor.  The  provisions  of 
the  statute  are  clear,  explicit,  and  peremp- 
tory. We  know  of  no  power,  short  of  its  re- 
peal, to  dispense  with  this  requirement." 

But  the  court  further  said:  "The  point 
of  controversy  in  the  present  case  is  not, 
however,  whether  it  is  reversible  error  to 
fail  to  comply  with  the  statute,  but  whetiier 
the  question  Ls  properly  raised  upon  this 
record.  No  objection  or  exception  was 
taken  by  the  defendant^  at  the  time  of  the 
retirement  of  the  jury,  that  the  officers  in 
charge  of  it  were  not  sworn,  but  the  ques- 
tion was  raised  by  him  for  the  first  time 
on  his  motion  for  new  trial,  one  of  the 
grounds  of  that  motion  being  'that  when  the 
jury  retired  to  consider  of  their  verdict  in 
said  case,  no  constable  or  other  officer  was 
sworn  or  affirmed  to  attend  the  jury,  ia 
manner  and  form  as  provided  by  the  stat- 
ute of  the  state  of  Illinois.'  .  .  .  Afll-^ 
davits  made  by  the  bailiffs 'themselves,  and* 
by  an  assistant  of  the  prosecuting  attorney^ 
who  participated  in  the  trial,  tend  to  prove 
that  the  oath  adminstered  was  in  the  stat- 
utory form,  but  these  affidavits  also  show 
that  the  only  oath  administered  to  them  was 
on  the  2l8t  day  of  February,  immediately 
after  the  impaneling  and  swearing  of  tiie 
jury.  It  is  shown  by  the  bill  of  exceptions 
that  the  trial  was  not  concluded  and  the 
jury  finally  sent  out,  until  February  28th, 
so  that,  even  by  the  proof  made  on  behalf 
of  the  people,  the  only  oath  taken  by  the 
bailiffs  was  some  six  days  prior  to  their  re- 
tirement with  the  jury,  and  prior  to  the  in- 
troduction of  evidence,  and  the  subsequent 
steps  of  the  trial.  This  cannot  be  held  to 
be  a  compliance  with  the  requirement  of  the 
statute  that  'when  the  jury  shall  retire  to 
consider  of  their  verdict,'  etc.;  *a  constable 
or  other  officer  shall  be  sworn,'  etc.  To 
swear  the  bailiffs  immediately  upon  the 
jury  being  sworn,  and  prior  to  the  introduo- 
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tion  of  the  tridenet,  the  arguments  of  coun- 
sel, and  instructions  of  the  court, — six  or 
seven  days  prior  to  the  retirement  of  the 
jury  to  consider  of  their  verdict, — ^would  he 
little  less  than  fardcal."  [188  111.  40,  58 
N.  E.  620,  59  N.  E.  424.] 

It  was,  however,  held  that,  under  the 
principles  established  by  former  decisions  in 
Illinois,  the  reauirement  of  the  statute  could 
be  waived  by  the  accused,  and  that  his  fail- 
ure to  object  at  the  time,  that  the  officer 
having  charge  of  the  jury  was  not  sworn 
when  the  Jury  retired,  was  equivalent  to  a 
waiver  of  compliance  with  its  provisions. 
And  it  was  adjudged  "that  the  question 
whether  or  not,  upon  the  retirement  of  the 
lury  to  consider  of  its  verdict,  it  was  placed 
in  charge  of  a  constable,  or  other  officer, 
sworn  to  attend  it»  as  prescribed  by  stat- 
ute, is  not  properly  raised  by  the  record  [of 
this  case],  and  therefore  [is]  not  available 
as  error  in  this  court." 

It  thus  appears  that  while  the  state  court 
expressly  recognized  ths  rights  of  the  ac- 
cused under  the  statute,  it  adjudged  that  he 
had  not  properly  raised  on  the  record  the 

Suestion,  raised  for  the  first  time  on  mo- 
ion  for  a  new  trial,  as  to  noncompliance 
with  its  provisions.  But,  manifestly,  this 
decision  presents  no  question  of  a  Federal 
nature.  A  ruling  to  the  effect  that  the  ac- 
cused shall  be  deemed  to  have  waived  com- 
J2  pliance  with  the  statute  if  the  record  does 
-•  not  show  that  he*objected  at  the  time  to 
the  action  of  the  court  was  an  adjudication 
simply  of  a  question  of  criminal  practice 
and  local  law,  was  not  in  derogation  of  the 
substantial  right  recognized  by  the  statute, 
and  did  not  impair  the  constitutional  guar- 
anty that  no  state  shall  deprive  any  person 
of  liberty  without  due  process  of  law.  We 
cannot  perceive  that  such  a  decision  by  the 
highest  court  of  the  state  brings  the  case 
upon  this  point  within  the  14th  Amend- 
ment, even  if  it  should  be  assumed  that  the 
•due  process  of  law  prescribed  by  that 
Amendment  required  that  a  jury  in  a  felony 
case  should  be  placed  in  charge  of  an  officer 
especially  sworn  at  the  time  to  attend  and 
keep  them  together  until  they  returned  their 
Terdict  or  were  discharged. 

We  adjudge  that  in  holding  that  the  rec- 
ord did  not  sufficiently  present  for  oonsid- 
•eration  the  question  now  raised,  the  state 
•court,  even  if  it  erred  in  its  decision,  did 
not  infringe  any  right  secured  to  the  defend- 
ant by  Uie  Constitution  of  the  United 
States. 

2.  Another  question  which  counsel  for  the 
defendant  contends  is  raised  by  the  assign- 
ments of  error  relates  to  the  final  judgment 
•of  the  criminal  court  of  Ck>ok  county.  It 
was  adjudged  by  the  trial  court  that  the 
•defendant  be  taken  to  the  penitentiary  of 
the  state,  at  Joliet,  and  delivered  to  its 
warden  or  keeper,  who  was  required  and 
commanded  to  '^confine  him  in  said  peniten- 
tiary, in  safe  and  secure  custody,  from  and 
«fter  the  delivery  thereof,  until  diseharged 
hf  the  state  board  of  pardone  as  authorUfed 
^nd  directed  hv  law,  provided  eueh  term  of 
4mpr%9onment  %n  eaid  pemteniiaty  eihaU  not 


eweeed  the  mammwm  Isrm  for  the  orime  for 
v>hieh  the  eaid  defendatU  woe  eomnoted  emd 
eenteneed- 

The  judgment  was  in  conformity  with  a 
statute  of  Illinois,  approved  April  21st, 
1899,  entitled  "An  Act  to  Revise  the  Law  in 
Relation  to  the  Sentence  and  Commitment 
of  Persons  Convicted  of  Crime^  and  Provid- 
ing for  a  System  of  Parole,**  etc.  Tlie  stat* 
ute  is  sometimes  referred  to  as  the  indeter- 
minate sentence  act  of  Illinois,  and  as  its 
validity  under  the  Constitution  of  the 
United  States  is  assailed,  its  provisi<Mis 
must  be  examined. 

That  statute  provides  that  every  male 
person  over  twenty  years  of  age,  and  every  {i 
female  person  over  eighteen  years  of* age,* 
convicted  of  a  felony,  or  other  crime  pun- 
ishable by  imprisonment  in  the  penitenti- 
ary, except  treason,  murder,  rape,  and  kid- 
napping, shall  be  sentenced  to  the  peniten- 
tiary, uie  court  imposing  the  sentence  to  fibc 
its  limit  or  duration,  the  term  of  such  im- 
prisonment not  to  be  less  than  one  year,  nor 
exceeding  ths  maximum  term  provided  by 
law  for  the  crime  of  which  the  prisoner  was 
convicted,  making  allowance  for  good  time, 
as  provided  by  law.     |  1. 

It  was  made  the  duty  of  each  board  of 
penitentiary  commissioners  to  adopt  such 
rules  concerning  prisoners  committed  to 
their  custody  as  would  prevent  them  from 
returning  to  criminal  courses,  best  secure 
their  self-support,  and  accomplish  their 
reformation.  To  that  end  it  provided  that, 
whenever  any  prisoner  was  received  into  the 
penitentiaxy  the  warden  should  cause  to  be 
entered  in  a  register  the  date  of  his  admis- 
sion, the  name,  nativitv,  nationality,  witli 
such  other  facts  as  could  be  ascertained,  of 
parentage,  education,  occupation,  and  early 
social  influences,  as  seemed  to  indicate  the 
constitutional  and  acquired  defects  and 
tendencies  of  the  prisoner,  and,  based  upon 
these,  an  estimate  of  his  then  presoit  condi- 
tion, and  the  best  probable  plan  of  treat- 
ment. And  the  physician  of  the  peniten- 
tiary was  required  to  carefully  examine 
each  prisoner  when  received,  and  enter  in  a 
register  the  name,  nationality  or  race,  the 
weight,  stature,  and  family  history  of  each 
prisoner;  also  a  statement  of  the  condition 
of  the  heart,  lungs,  and  other  leading  or- 
gans, the  rate  of  the  pulse  and  respiration, 
and  the  measurement  of  the  chest  and  abdo- 
men, and  any  existing  disease  or  deformity, 
or  other  disabilitv,  ac<]uired  or  inherited. 
Upon  the  warden's  register  was  to  be  en- 
tered from  time  to  time,  minutes  of  ob- 
served improvement  or  deterioration  of 
character,  and  notes  as  to  the  method  and 
treatment  employed;  also  all  alterations  af- 
fecting the  standing  or  situation  of  the 
prisoner,  and  any  subsequent  facts  or  per- 
sonal history,  brought  officially  to  his 
knowledge,  bearing  upon  the  question  of  the 
parole  or  final  release  of  the  prisoner:  and 
it  was  the  duty  of  the  warden,  or,  in  his  ab- 
sence, the  deputy  warden,  of  each  peniten- 
tiary to  attend  each  meeting  of  the  board 
of  pardons  held  at  the  penitentialy  of  whi^ 
he  was  wardei^  for  the  purpose  of  sacamin- 
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•  ing  prisoners  sa  to*fbeir  fitness  for  parole. 
He  sliall  advise  with  that  board  concerning 
each  case,  and  furnish  it  with  his  opinion, 
in  writing,  as  to  the  fitness  of  each  prisoner 
for  parole,  whose  case  the  board  considered. 
And  it  was  made  the  duty  of  every  public 
officer  to  whom  inquiry  was  addressed  by 
the  clerk  of  the  board  of  pardons  concerning 
any  prisoner,  to  give  the  board  all  informa- 
tion possessed  or  accessible  to  him,  which 
might  throw  light  upon  the  question  of  the 
fitness  of  the  prisoner  to  receive  the  benefits 
of  parole.     {  2. 

It  was  made  the  duty  of  the  judge  before 
whom  any  prisoner  was  convicted,  and  also 
the  state's  attorney  of  the  county  in  which 
he  was  convicted,  to  furnish  the  board  of 
penitentiary  commissioners  an  official  state- 
ment of  the  facts  and  drcumstanoes  consti- 
tuting the  crime  whereof  the  prisoner  was 
convicted,  together  with  all  other  informa- 
tion accessible  to  them  in  regard  to  the  ca^ 
reer  of  the  prisoner  prior  to  the  time  of  the 
committal  of  the  crime  of  which  he  was  con- 
victed, relative  to  his  habits,  associates,  dis- 
position, and  reputation,  and  any  other 
facts  and  circumstances  tending  to  throw 
any  light  upon  the  question  as  to  whether 
such  prisoner  was  capable  of  again  becom- 
ing a  law-abiding  citizen.     |  3. 

Other  sections  of  the  statute  are  as  fol- 
lows: 

"4.  Tlie  said  board  of  pardons  shall  have 
power  to  establish  rules  and  regulations  un- 
der which  prisoners  in  the  penitentiary  may 
be  allowed  to  go  upon  parole  outside  of  the 
penitentiary  building  and  inclosure:  Pro- 
vided, That  no  prisoner  shall  be  released 
from  either  penitentiary  on  parole  until  the 
state  board  of  pardons  or  the  warden  of  said 
penitentiary  shall  have  made  arrangements^ 
or  shall  have  satisfactory  evidence  that  ar- 
rangements have  been  made,  for  his  honora- 
ble and  useful  employment  while  upon  pa- 
role, in  some  suitable  occupation,  and  also 
for  a  proper  and  suitable  home,  free  from 
criminal  influences,  and  without  expense  to 
the  state:  And  provided  further,  That  all 
prisoners  so  released  upon  parole  shall,  at 
all  times  until  the  receipt  of  their  final  dis- 
charge, be  considered  in  the  legal  custody  of 
the  warden  of  the  penitentiary  from  which 
they  were  paroled,  and  shall,  during  the 
said  time,  be  considered  as  remaining  under 
2  conviction  for  the  crime  of  which  th^  were 

•  eonvicted  and  sentenced,  and  subject  at  any 
time  to  be  taken  back  within  the  inclosure 
of  said  penitentiary;  and  full  power  to  en- 
force such  rules  and  regulations,  and  to  re- 
take and  reimprison  any  inmate  so  upon  pa- 
role, is  hereby  conferred  upon  the  warden  of 
said  penitentiary,  whose  order  or  writ,  cer- 
tified bv  the  clerk  of  said  penitentiary,  with 
the  seal  of  the  institution  attached,  and  di- 
rected to  all  sheriffs,  coroners,  constables, 
police  officers,  or  to  any  particular  person 
named  in  said  order  or  writ,  shall  be  suffi- 
cient warrant  for  the  officer  or  other  person 
named  therein,  to  authorize -said  officer  or 
person  to  arrest  and  deliver  to  the  warden 
of  said  penitentiary  the  body  of  the  condi- 
tionally released  or  paroled  prisoner  named 
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in  said  writ,  and  it  is  hereby  made  the  dut^ 
of  all  sheriffs,  coroners,  constables,  police  of- 
ficers,  or  other  persons  named  therein,  ta 
execute  said  order  or  writ  the  same  as  any 
other  criminal  process.  In  case  any  pris- 
oner so  conditionally  released  or  paroled 
shall  flee  beyond  the  limit  of  the  state,  he 
may  be  returned,  pursuant  to  the  provisions 
of  the  law  of  this  state  relating  to  fugitives 
from  justice.  It  shall  be  the  duty  of  the 
warden,  immediately  upon  the  return  of  any 
conditionally  released  or  paroled  prisoner^ 
to  make  report  of  the  same  to  tne  state 
board  of  pardons,  giving  the  reasons  for  the 
return  of  said  paroled  prisoner:  Provided 
further.  That  Uie  state  board  of  pardons 
may,  in  its  discretion,  permit  any  prisoner 
to  temporarily  and  conditionally  depart 
from  such  pemtentiary  on  parole  and  go  to 
some  county  in  the  state  named,  and  there 
remain  within  the  limits  of  the  county,  and 
not  to  depart  from  the  same  without  writ^ 
ten  authority  from  said  boards  for  such 
length  of  time  as  the  board  may  determine; 
and  upon  the  further  condition  that  such 
prisoner  shall,  during  the  time  of  his  pa- 
role, be  and  continuously  remain  a  law- 
abiding  citizen  of  industrious  and  temperate 
habits,  and  report  to  the  sheriff  of  the 
ooimty  on  the  first  day  of  each  month,  giv- 
ing a  particular  account  of  his  conduct  dur- 
ing the  month ;  and  it  shall  be  the  duty  of 
such  sheriff  to  investigate  such  report  and 
ascertain  what  has  been  the  habits  and  con- 
duct of  such  prisoner  during  the  time  cov- 
ered by  such  report^  and  to  transmit  such 
report,  upon  blanks  furnished  him  by  the 
warden  of  the  penitentiary,  to  said  warden,  g^ 
within  five  days  after  the  receipt  of*such« 
prisoner's  report,  adding  to  such  report  the 
sheriff's  statement  as  to  the  truth  of  the  re- 
port so  made  to  him  by  the  prisoner.  It 
shall  also  be  the  duty  of  such  sheriff  to  keep 
secret  the  fact  that  such  prisoner  is  a  pap 
roled  prisoner,  and  in  no  case  divulge  such 
fact  to  any  person  or  persons,  so  lonff  aa 
said  prisoner  obeys  the  terms  and  condiUona 
of  his  parole. 

''6.  Upon  the  grantinff  of  a  parole  to  any 
prisoner  the  warden  shall  provide  him  with 
suitable  clothing,  $10  in  money,  which  may 
be  paid  him  in  instalments  at  the  discretion 
of  the  warden,  and  shall  procure  transpor- 
tation for  him  to  the  place  of  his  employ- 
ment, or  to  the  county  seat  of  the  county^ 
to  which  he  is  paroled. 

"6.  It  shall  be  the  duty  of  the  warden  te 
keep  in  communication,  as  far  as  possible, 
with  all  prisoners  who  are  on  parole  from> 
the  penitentiary  of  which  he  is  the  warden^ 
also  with  their  employers;  and  when,  in  his 
opinion,  any  prisoner,  who  has  served  not 
less  than  six  months  of  his  parole  accepts 
ably,  has  given  such  evidence  as  is  deemed 
reliable  and  trustworthy  that  he  will  re- 
main at  liberty  without  violating  the  law,, 
and  that  his  final  release  is  not  incompati- 
ble with  the  welfare  of  society,  the  wardea 
shall  make  certificate  to  that  effect  to  the 
state  board  of  pardons;  and  whenever  it 
shall  be  made  to  appear  to  the  state  board 
of  pardons  from  the  warden's   report,  or 
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from  other  loarcaB,  fhat  any  prisoner  bas 
f aithfullj  serred  the  term  of  hie  parole^  and 
the  board  shall  be  of  the  opinion  that  such 
prisoner  can  safely  be  trusted  to  be  at  lib- 
erty, and  that  his  final  release  will  not  be 
incompatible  with  the  welfare  of  society, 
the  sta4e  board  of  pardons  9hall  Iwoe  the 
potoer  to  ccuu8e  to  he  entered  of  record  in 
%ta  office  an  order  dieoharging  such  prisoner 
for,  or  on  account  of,  his  conviction,  which 
said  order,  when  a/pproved  by  the  governor, 
shaU  operate  as  a  complete  dAsciuurge  of 
such  prisoner,  in  the  nature  of  a  release  or 
eommutation  of  his  sentence,  to  take  effect 
immediately  upon  the  delivery  of  a  certified 
copy  thereof  to  the  prisoner;  and  the  clerk 
of  the  court  in  which  the  prisoner  was  con- 
victed shall,  upon  presentation  of  such  cer- 
tified copy,  enter  the  judgment  of  such  con- 
viction satisfied  and  released,  pursuant  to 
gsaid  order.  It  is  hereby  made  the  duty  of 
•  the  clerk  of  the  board  of  pardons  to^send 
written  notice  of  the  fact  to  the  warden  of 
the  penitentiary  of  the  proper  district, 
whenever  any  prisoner  on  parole  is  finally 
released  by  said  board."  ill.  Laws  1890, 
p.  142. 

In  this  connection  we  are  referred  to  ar- 
ticle 3  of  the  Constitution  of  Illinois,  dirid- 
ing  the  powers  of  government  into  three 
distinct  departments, — ^legislative,  executive, 
judicial, — ^and  providing  that  "no  person  or 
collection  of  persons  being  one  of  these  de- 
partments shall  exercise  any  power  properly 
belonging  to  either  of  the  others,  except  as 
hereinafter  expressly  directed  or  permit- 
ted;" to  I  1  of  article  6  of  the  same  Con- 
stitution, providing  that  "the  judicial  pow- 
ers, except  as  in  this  article  is  otherwise 
provided,  shall  be  vested  in  one  supreme 
court,  circuit  courts,  county  courts,  iustice*^ 
of  the  peace,  police  magistrates,  and  in  such 
courts  as  may  be  created  by  law  in  and  for 
cities  and  incorporated  towns;"  and  to  {  13 
of  article  5,  providing  that  the  pardoning 
power  shall  be  in  the  governor  of  the  state. 
If  we  do  not  misapprehend  the  position 
of  counsel,  it  is  that  the  indeterminate  sen- 
tence act  of  1899  is  inconsistent  with  the 
above  provisions  of  the  state  Constitution, 
in  that  it  confers  judicial  powers  upon  a 
collection  of  persons  who  do  not  belong  to 
the  judicial  department,  and,  in  effect,  in- 
vests them  with  the  pardoning  power,  com- 
mitted by  the  Constitution  to  the  governor 
of  the  state. 

We  will  not  stop  to  consider  whether  the 
statute  is  in  conflict  with  the  prorisions  of 
the  state  Constitution  to  which  reference  is 
here  made.  We  may,  however,  in  passing, 
observe  that  a  similar  statute,  previously 
enacted,  was  upheld  by  the  supreme  court  of 
Illinois.  Oeorge  v.  People,  167  111.  447,  47 
N.  E,  741.  It  is  only  necessary  now  to  say 
that,  even  if  the  statute  in  question  were 
obnoxious  to  the  objection  now  urged  by 
plaintiff  in  error,  it  would  not  follow  that 
this  court  would  review  a  jud^ent  of  the 
highest  court  of  the  state,  which  expressly 
or  by  necessary  implication  sustained  it  as 
constitutional.  A  local  statute  investing  a 
collection  of  persons  not  of  the  judicial  de- 


paitment,  with  powers  that  an  judlflial,  and 
authorising  them  to  exerdse  the  pardoning 
power  which  alone  belongs  to  the  governor  _ 
of  the  state,  presents  no  question  under  theS 
Constitution  of  the*  United  States.  Hie* 
right  to  the  dne  process  of  law  prescribed 
by  the  14th  Amendment  would  not  be  In- 
fringed by  a  local  statute  ctf  that  diaraeter. 
Whether  the  l^slative,  executive,  and  ju- 
dicial powers  of  a  state  shall  be  kept  alto- 
gether distinct  and  separate,  or  whether 
persons  or  collections  of  persons  belonging 
to  one  department  may,  in  respect  to  some 
matters,  exert  powers  which,  strictly  speak- 
ing, pertain  to  another  department  of  gov- 
ernment, is  for  the  determination  of  the 
state.  And  its  determination  <Mie  way  or 
the  other  cannot  be  an  element  in  the  in- 
quiry, whether  the  due  process  of  law  pre- 
scribed by  the  14th  Amendment  has  been 
respected  by  the  state  or  its  representatives 
when  dealing  with  matters  involving  life 
or  liberty.  ^*When  we  speak,"  said  Story, 
"of  a  separation  of  the  three  great  depart- 
ments of  government,  and  maintain  that 
that  separation  is  indispensable  to  pubUo 
liberty,  we  are  to  understand  this  maxim 
in  a  limited  sense.  It  is  not  meant  to  af* 
firm  that  they  must  be  kept  wholly  and 
entirely  distinct,  and  have  no  common  link 
of  connection  or  dependence,  the  one  upon 
the  other,  in  the  slightest  degree.  The  true 
meaning  is,  that  the  whole  power  of  one 
of  these  departments  should  not  be  ex- 
ercised  by  the  same  hands  which  possess  the 
whole  power  of  either  of  the  other  depart- 
ments; and  that  such  exercise  of  the  whole 
would  subvert  the  principles  of  a  free  Con- 
stitution." Story,  Const.  6th  ed.  893. 
Aprftin:  "Indeed,  there  is  not  a  single  con- 
stitution of  any  state  in  the  Union,  which 
does  not  practically  embrace  some  acknowl- 
edgment of  the  maxim,  and  at  the  same 
time  some  admixture  of  powers  eonstltnting 
an  exception  to  it."    Id.  395. 

The  objection  that  the  act  of  1899  con- 
fers upon  executive  or  ministerial  officers 
powers  of  a  judicial  nature  does  not,  in  our 
judgment,  present  any  question  under  the 
due  process  clause  of  the  14th  Amendment. 

3.  The  remaining  contention  of  the  de- 
fendant is  that,  under  the  circumstances  dis- 
closed by  the  record,  the  second  trial  of  the 
case  placed  him  twice  in  jeopardy,  and  there- 
fore the  judgment  should  be  reversed. 

Under  date  of  September  1st,  1899,  the 
following  order  was  made  of  record  in  theS 
case:  "This  day  come  the  said  People,* by* 
Charles  S.  Deneen,  State's  Attorney,  and  the 
said  defendant,  as  well  in  his  own  proper 
person  as  by  his  counsel,  also  comes;  and 
also  come  the  jurors  of  the  jury,  aforesaid; 
and  the  aforesaid  jury,  hearing  the  argu- 
ments of  counsel  and  instructions  of  the 
court,  retire  in  charge  of  sworn  officers  to 
consider  of  their  verdict."  And  under  date  of 
September  2d.  this  order  appears:  "This  day 
come  the  said  People,  by  Charles  S.  Deneen, 
State's  Attorney,  and  the  defendant,  as  well 
in  his  own  proper  person  as  by  his  counsel, 
also  comes.  And  also  come  the  jurors  of 
the  jury  aforesaid,  being  now  returned  into 
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court,  and,  being  undble  to  cgree  upon  a 
verdiotf  are  thereupon,  by  order  of  this 
court,  disoharged  from  further  consideration 
of  this  cause." 

It  seems  to  be  ondisputed  that  the  caae 
was  submitted  to  the  jury  at  4  o'clock  in 
the  afternoon,  and  that  the  juiy,  having 
retired  to  consider  of  their  verdict,  were 
kept  together  until  9  o'clock  and  thirty 
minutes  in  the  morning  of  the  succeeding 
day,  when  they  were  finally  discharged  from 
any  further  consideration  of  the  case. 

The  contention  is  that,  notwithstanding 
the  recital  in  the  record  that  the  jury  were 
discharged  by  the  court  because  they  were 
unable  to  agree  upon  a  verdict,  such  dis- 
eharge  was  without  moral  or  physical  neces- 
sity, and  operated  as  an  acquittal  of  the  de- 
fendant. 

Upon  the  face  of  the  question  under  ex- 
amination the  inouiry  might  arise  whether 
the  due  process  of  law  required  by  the  14th 
Amendment  protects  one  accused  of  crime 
from  being  put  twice  in  jeopardy  of  life  or 
limb.    In  other  words,  is  the  right  not  to  be 

gut  twice  in  jeopardy  of  life  or  limb  for- 
idden  by  the  14th  Amendment;  or,  so  far 
as  the  Constitution  of  the  United  States  is 
concerned,  is  ic  forbidden  only  by  the  5th 
Amendment,  which,  prior  to  the  adoption 
of  the  14th  Amendment,  had  been  held  as 
restricting  only  the  powers  of  the  national 
government  and  its  agencies? 

We  pass  this  important  question  without 
any  consideration  of  it  upon  its  merits,  and 
content  ourselves  with  referring  to  the  de- 
cision of  this  court  in  Uniiwt  States  v. 
Peres,  9  Wheat.  679,  6  L.  ed.  166.  That  was 
a  capital  case,  in  which,  without  the  con- 
g  sent  of  the  prisoner  or  of  the  attorney  of  the 
*  United  States,  the  Juiy,*  being  unable  to 
apee,  were  discharged  by  the  court  from 
nvins  any  verdict  This  court,  speaking  by 
Mr.  Justice  Story,  said:  "We  are  of  opin- 
ion that  the  facts  constitute  no  legal  bar  to 
a  future  triaL  The  prisoner  has  not  been 
convicted  or  acquitted,  and  may  again  be 
put  upon  his  defense.  We  think  that  in  all 
cases  of  this  nature  the  law  has  invested 
courts  of  justice  with  the  authority  to  dis- 
charge a  lury  from  giving  any  verdict^ 
whenever,  in  their  opinion,  taking  all  the 
circumstances  into  consideration,  there  is  a 
manifest  necessity  for  the  act  or  the  ends  of 
public  justice  would  otherwise  be  defeated. 
They  are  to  exercise  a  sound  discretion  on 
the  subject;  and  it  is  impossible  to  define  all 
the  circumstances  which  would  render  it 
proper  to  interfere.  To  be  sure,  the  power 
ought  to  be  used  with  the  greatest  caution, 
under  urgent  circumstances,  and  for  very 
plain  and  obvious  causes;  and,  in  capital 
cases  especially,  courts  should  be  extremely 
careful  how  they  interfere  with  any  of  the 
chances  of  life  in  favor  of  the  prisoner. 
But,  after  all,  they  have  the  right  to  order 
the  discharge;  and  the  security  which  the 
public  have  for  the  faithful,  sound,  and  con- 
scientious exercise  of  this  discretion  rests 
in  this,  as  in  other  cases,  upon  the  responsi- 
bility of  the  judges,  under  their  oaths  of 
cOce.    We  are  aware  that  there  is  some  di- 
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versitjr  of  opinion  and  practice  on  this  sub- 
ject m  the  American  courts;  but,  after 
weighing  the  question  with  due  deliberation, 
we  are  of  opinion  that  such  a  discharge  con- 
stitutes no  bar  to  further  proceedings,  and 
gives  no  right  of  exemption  to  the  prisoner 
from  being  again  put  upon  trial."  If  the 
due  process  of  law  required  by  the  I4th 
Amendment  embraces  the  guaranty  that  no 
person  shall  be  put  twice  in  jeopardy  of  life 
or  limb, — upon  which  question  we  need  not 
now  express  an  opinion, — ^what  was  said  in 
United  States  v.  Perez  is  applicable  to  this 
case  upon  Che  present  writ  of  error,  and  is 
adverse  to  the  contention  of  the  accused  that 
he  was  put  twice  in  jeopardy. 

The  principles  settled  In  United  States  ▼. 
Perez,  we  may  remark,  were  reaffirmed  in 
Eof  parte  Lange,  18  Wall.  175,  21  L.  ed. 
878;  Simmons  v.  United  States,  142  U.  S. 

148,  35  L.  ed.  968,  12  Sup.  Ct  Rep.  171; 
Logan  v.  United  States,  144  U.  S.  263,  36 
L.  ed.  429,  12  Sup.  Ct  Rep.  617;  Thompson 
V.  United  States,  155  U.  S.  274,  39  L.  ed. 

149,  15  Sup.  Ct  Ren.  73.  g 
*  The  conclusion  is  that  the  judgment  of  the  * 
Supreme  Court  of  Illinois  did  not  denv  to 
the  plaintiff  in  error  any  right  secured  by 
the  Constitution  of  the  United  States,  and 
is  therefore  affirmed, 

■^""^  (187  U.  S.  94) 

AMERICAN     SCHOOL    OF    MAGNETIO 
HKATJNQ  and  J.  H.  Kelly,  Apple, 

J.  M.  MoANNULTY. 

Postal  laws—eoecltision  from  mails— fraudvr 
lent  schemes  —  mind  ovre  —  conclusiveness 
mf  dscision  cf  Postsnastsr  OenerdU 

1.  The  Postmaster  General  Is  not  justified  In 
prohibiting  the  delivery  of  letters  addressed 
to  a  corporation  which  assumes  to  heal  dis- 
ease through  the  Influence  of  the  mind,  by 
the  provisions  of  U.  &  Bev.  8Ut  ||  8929, 
4041,*  and  the  act  of  Ck)Dgrea8  of  March  t, 
1895.  I  4  (28  Stat,  at  L.  963,  964,  chap. 
191),t  which  authorize  the  retention  of  let- 
ters directed  to  any  person  obtaining  money 
through  the  mails  by  false  pretenses  or 
promises,  as  the  effectiveness  of  such  treat- 
ment is  a  mere  matter  of  opinion,  and  the 
statutes  are  only  Intended  to  cover  cases  of 
actual  fraud  In  fact 

2.  The  determination  of  the  Postmaster 
General  that  letters  addressed  to  a  certain 
corporation  should  be  refused  delivery  Is 
not  so  conclusive  on  the  Federal  courts  as 
to  preclude  them  from  granting  Injunctive 
relief  to  such  corporation,  where  his  action 
was  not  authorised  by  the  statutes  under 
which  he  assumed  to  act. 

[Na  27.1 

Submitted  January  29,  1902,  Restored  to 
docket  for  oral  argument  February  24^ 
1902,  Argued  October  15,  16,  1902.  Do- 
oided  Tfovember  i7,  1902. 

APPEAL  from  the  Circuit  Court  of  the 
United  SUtes  for  the  Western  District 


«U.  8.  Comp.  St.  1901,  pp.  26S6,  2749. 

tid.  p.  8178. 

f  a.  See  InJuncUon.  voL  tl,  Cen/L  nir.  I  148. 
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of  lasaourl  to  reriew  a  deeree  dlsmiflsiiig 
a  bill  to  enjoin  a  poetmaster  from  carrYing 
out  an  order  of  the  Postmaster  General  di- 
recting the  retention  of  letters  addressed  to 
a  corporation.     Reversed, 

See  same  case  on  motion  for  temporary 
injunction,  102  Fed.  565. 

§      Statement  by  Mr.  Justice  Peokhams 

•  •This  is  an  appeal  under  §  5  of  the  circuit 
court  of  appeals  act  of  1891,  to  review  di- 
rectly the  decree  of  the  circuit  court  of  the 
United  States  for  the  western  district  of  Mis- 
souri, dismissing  the  bill  of  complainants 
(appellants)  on  the  merits.  The  bill,  as 
amended  by  leave  of  the  court,  averred  in 
substance  that  the  complainants  are,  the  one 
a  business  corporation  incorporated  under 
the  laws  of  and  doing  business  in  the  state 
of  Missouri,  and  the  other  a  resident  and 
citizen  of  the  state  of  Iblissoiuri;  that  the  de- 
fendant was,  at  the  time  of  the  filing  of  the 
bill  and  at  the  times  therein  stated,  postmas- 
ter in  charge  of  the  United  States  postoffice 
in  the  city  of  Nevada,  state  of  Missouri,  and 
a  resident  and  a  citizen  of  that  state;  that 
as  such  postmaster  he  has  the  exclusive 
management  of  the  postoffice  in  the  city  of 
Nevada,  and  of  the  receipt  and  distribution 
of  mail  received  at  that  cit^'  through  the 
United  States  mails. 

It  was  further  averred  that  the  American 

School  of  Magnetic  Healing  is  located  and 

has  its  chief  office  and  place  of  business  at 

the  city  of  Nevada,  and  the  complainant 

S  Kelly  was  at  the  time  of  the  filing  of  the 

•  bill  and  at  all  the  dates  and  times*mentioned 
therein  secretary,  treasurer,  and  general 
manager  of  the  corporation.  In  November, 
1897,  he  located  at  Nevada,  and  engaged  in 
the  business  of  healing  diseases  and  ailments 
of  the  human  family,  and  the  business  of 
teaching  the  science  of  healing  of  human 
ills,  and  that  in  April,  1898,  he  procured 
the  incorporation  of  the  business  under  the 
laws  of  the  state  of  Missouri,  under  the 
name  of  the  American  School  of  Magnetic 
Healing,  and  among  the  stockholders  of  the 
company  the  complainant  Kelly  was  one; 
that  large  buildings  were  erected  for  such 
business,  and  large  amounts  expended  in  ad- 
vertising the  same.  The  bill  further  averred 
as  follows: 

"That  in  and  about  their  business  they 
carried  on  and  conducted,  not  only  the  treat- 
ing of  people  afilicted  with  ills  at  their  es- 
tablisliment  at  said  city,  but  also  engaged  in 
the  business  of  teaching  and  educating  oth- 
ers in  the  practical  science  of  healing,  and 
that  a  large  amount  of  their  business  con- 
sists of  treatment  by  letter  and  advice  to 
people  throughout  the  United  States  and  for- 
eign countries;  and  in  the  treatment  under 
said  circumstances,  they  have  built  up  a 
large  and  extensive  business  in  the  way  of 
receipts  of  such  treatment,  received  through 
the  United  States  mail,  by  letter,  registered 
package,  and  otherwise,  in  the  nature  of 
checks,  drafts,  and  United  States  moneys; 
that  said  business  has  grown  to  such  an  ex- 
tent that,  immediately  and  for  a  long  time 
prior    to    the   grievances    hereinafter    com- 


plained of,  the  receipts  throogh  t!ie  United 
States  mails,  in  the  manner  aforesaid,  for 
the  treatment  of  persons  throughout  tho 
United  States  and  foreign  countries,  have 
reached  and  averaged  about  from  $1,000  to 
$1,600  per  day. 

"And  vour  orators  state  that  said  businees 
is  a  legal  and  legitimate  business,  conducted 
according  to  business  and  legal  methods,  and 
is  founded  largely,  and  almost  exclusively, 
on  the  physical  and  practical  proposition 
that  the  mind  of  the  human  race  is  largely 
responsible  for  its  ills,  and  is  a  perceptible 
factor  in  the  treating,  curing,  benefiting, 
and  remedying  thereoiT 

"And  that  the  human  race  does  possese 
the  innate  power,  through  proper  exercise 
of  the  faculty  of  the  brain  and  mind,  to^ 
largely  control  and  remedy  the  ills  that  hu-a 
manity  is  heir  td^  and  complainants  discard* 
and  eliminate  from  their  treatment  what  is 
commonly    known    as    divine    healing    and 
Christian  seience,  and  complainants  are  con- 
fined to  practical  scientific  treatment,  eman- 
ating from  the  source  aforesaid. 

"That  for  a  long  time  previous  and  prior 
to  the  grievances  hereinafter  mentioned,  said 
corporation  has  been  sending  out  a  large 
amount  of  advertising  matter  through  the 
United  States  postoffice  at  said  city  of  Ne- 
vada, and  that  all  of  its  receipts,  by  checks, 
drafts,  or  mon^  orders  aforesaid,  have  been 
received  by  and  delivered  to  them  through 
the  United  States  postoffice  at  the  city  of 
Nevada,  of  which  the  respondent  herein  has 
exclusive  charge  as  postmaster  aforesaid, 
and  had,  during  the  time  aforesaid,  been  re- 
ceiving a  large  number  of  letters  addressed 
to  said  institution  and  to  its  office,  regard- 
ing its  treatment  and  manner  of  treatment, 
and  business  letters  pertaining  to,  and  in- 
quiring into,  the  manner  of  treatment, 

"That  all  such  mail,  letters,  and  commu- 
nications are  generally  addressed  and  di- 
rected to  the  American  School  of  Magnetie 
Healing  at  said  city,  and  that  in  many  cases 
said  letters  are  and  may  be  addressed  to  said 
J.  H.  Kelly,  secretary  or  treasurer  or  man- 
ager, or  to  J.  H.  Kelly,  individually,  or  to 
Prof.  J.  H.  Kelly,  or  to  J.  H.  Kelly  or  Prof. 
J.  H.  Kelly,  secretary,  treasurer,  or  mana- 
ger of  the  American  School  of  Magnetic 
Healing. 

"That  said  Kelly  is  also  receiving,  and  for 
a  long  time  past  has  been  receiving,  letters 
addressed  to  him  individually  upon  social 
matters  from  friends  and  acquaintances,  and 
concerning  business  not  pertaining  to  or  con- 
nected with  the  business  hereinafter  stated. 

"That  prior  to  the  grievances  hereinafter 
mentioned,  said  institute  was  receiving  in 
the  way  of  letters  addressed  to  it  or  to  ita 
officers  in  the  manner  aforesaid,  an  average 
of  about  the  sum  of  3,000  letters  per  day, 
and  ever  since  the  happening  of  the  griev- 
ances hereinafter  mentioned  there  have  been 
accumulating  in  said  postoffice  letters  be- 
longing to  your  orator,  addressed  in  the  man- 
ner before  stated,  probably  to  the  total  num- 
ber of  26,000  letters. 

"That  nil  of  said  letters,  as  your  orators 
are  informed  and  believe,  are  duly  stamped 
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7aiia  rwdy  lor  deliveiy  to  them  butte  the 
Mtion  of  the  postmaster  and  Postal  Depart- 
BMSit  bereinaiter  mentioned." 

it  was  then  averred  that  persons  who  were 
prompted  by  assumed  competitive  interfer- 
ence with  their  business  complained  to  the 
United  States  Postoffice  Department  at 
Washington  that  complainants  were  not  en- 
gaged in  legitimate  business,  and  therefore, 
on  May  15,  1800,  the  Postoffice  Department 
the  following  order: 


Postoffice  Department, 
Washington,  D.  C,  May  16,  1900. 

It  having  been  made  to  appear  to  the  Post- 
master General,  upon  evidence  satisfactory 
to  him,  that  the  American  School  of  Mag- 
netic Healing,  S.  A.  Weltmer,  president,  J. 
H.  Kelly,  secretary,  and  J.  A.  Kelly,  at  Ne- 
vada, Missouri,  are  engaged  in  conducting  a 
scheme  or  device  for  obtaining  money 
through  the  mails  by  means  of  false  and 
fraudulent  pretenses,  representations,  and 
promises,  in  violation  of  the  act  of  Ck)n< 
gress  entitled  "An  Act  to  Amend  Certain 
Sections  of  the  Revised  Statutes  Relating  to 
Lotteries,  and  for  Other  Purposes,  Approved 
Sept^b^  19,  1900." 

Now,  therefore,  by  authority  vested  in  him 
by  said  act  and  by  the  act  of  Congress  en- 
titled ''An  Act  for  the  Suppression  of  Lot- 
tery Traffic  through  International  and  In- 
terstate Commerce  and  the  Postal  Service, 


Subject  to  the  Jurisdiction  and  Laws  of  the  ^determine  from  the  outside  from  whom  the* 


United  States,  Approved  March  2,1896/'^  the 
Postmaster  General  hereby  forbids  you  to 
pay  any  postal  money  order  drawn  to  the 
order  of  said  concern  and  persons,  and  you 
are  hereby  directed  to  inform  the  remitter 
of  any  such  postal  money  order  that  payment 
thereof  has  been  forbidden,  and  that  the 
amount  thereof  will  be  returned  upon  the 
presentation  of  a  duplicate  money  order,  ap- 
plied for  and  obtained  under  the  regulations 
of  the  Department. 

And  you  are  hereby  instructed  to  return 
all  letters,  whether  registered  or  not,  and 
other  mail  matter  which  shall  arrive  at  your 
office  directed  to  the  said  concern  and  per- 
sons, to  the  postmasters  at  the  offices  at 
which  they  were  originally  mailed,  to  be  de- 
livered to  the  senders  thereof,  with  the  word 
9  "fraudulent"  plainly  written  or  stamped 
•  upon  the  outside  of  such  letters  or*matter. 
Ptovided,  however,  that  where  there  is  noth- 
ing to  indicate  who  are  the  senders  of  let- 
ters not  registered,  or  other  matter,  you  are 
directed  in  that  case  to  send  such  letters  and 
matter  to  the  dead  letter  office,  with  the 
word  '^fraudulent"  plainly  written  or 
stamped  thereon,  to  be  disposed  of  as  other 
dead  matter,  under  the  laws  and  regulations 
applicable  thereto. 

Ch.  Emory  Smith, 
Postmaster  GeneraL 
To  the  Postmaster,  Nevada,  Missouri. 

Since  such  order  the  defendant  has  refused 
to  deliver  any  mail  whatever  to  the  com- 
plainants, and  there  had,  when  the  bill 
was  filed,  as  complainants  aver  on  informa- 
tion and  belief,  accumulated  at  the  post- 
otnce  at  Nevada  letters  addressed  to  them 


eontaining  eheoki,  drafts,  monej  ordan»  or 
monsy  to  an  aggregate  of  at  least  $10,000  la 
value;  that  these  checks,  drafts,  ete.,  eama 
from  various  customers  and  dients  tlurous^- 
out  the  United  States  and  foreign  oountriei^ 
who  had  all  been  treated  and  for  whom  the 
complainants  had  performed  services,  under 
contracts  with  such  partiea,  and  that  the 
sums  were  so  sent  in  the  reepeetive  letters 
in  payment  for  services  performed  and  ren- 
dered to  the  senders  respectively,  all  of  the 
senders  being  willing,  and  at  all  times  have 
been  willing,  that  their  letters  containing 
the  remittances  should  be  turned  over  to  the 
complainants,  they  making  no  objection  or 
complaint  thereto. 

The  complainants  further  averred  that 
they  had  oeen  informed  l^  the  defendant 
that  on  Monday,  the  28th  day  of  May,  then 
coming,  he  intended  to  stamp  on  each  and 
every  one  of  the  letters  addressed  to  the 
complainanta,  under  anv  of  the  desimationa 
theretofore  mentioned  m  the  bill,  the  word 
"fraudulent"  across  the  face  of  each  letter, 
without  opening  it  and  without  knowing 
what  such  letter  contained,  or  the  nature 
or  character  of  the  contents,  and  that  the 
defendant  would  then  return  the  letter  to 
the  sender  thereof  in  all  cases  where,  from 
the  outside  of  the  letter  or  envelope,  he  was 
able  to  determine  from  whom  the  same  was 
received,  and  as  to  all  other  letters  addresaedo 
to  the  complainants,  where  he  was  unable  toS 


letters  were  sent,  the  defendant  would  stamp 
with  the  word  "fraudulent,"  and  send  to 
the  dead  leUer  office  of  the  United  States 
Postoffice  Department  all  such  letters;  and 
the  defendant  stated  that  he  would  refuse 
to  deliver  any  further  mail  or  letters  to  the 
complainants  or  either  of  them,  that  might 
be  received  at  his  said  postoffice  addressed 
to  them  or  either  of  them. 

Complainants  then  averred  that  if  the  re> 
spondent  were  permitted  to  do  these  thinsa, 
and  to  return  Uie  letters,  and  refused  in  the 
future  to  deliver  or  allow  complainants  to 
receive  any  letters  or  mail  matter  at  the 
postoffice  at  Nevada^  it  would  work  irrepar^ 
able  injury,  loss,  and  damage  to  the  com- 
plainants, and  would  result  in  eventually 
embarrassing,  crippling,  breaking  up,  and 
destroying  complainants'  legitimate  busi- 
ness; and  that  the  complainants  had  no 
other  legal  or  adequate  remedy  by  which  they 
could  prevent  the  committins  of  the  acts 
and  grievances  complained  of  than  by  Mrrit 
of  injunction. 

The  bill  then  averred  that  the  action  of 
the  defendant  was  based  upon  the  order  of 
the  Postmaster  General,  above  set  forth,  who 
assumed  to  act  under  §§  3929  and  4041  of 
the  Revised  Statutes  of  the  United  Stares,  i 
and  §  4  of  an  act  approved  March  2,  1895. 
28  Stat,  at  L.  963,  964,  chap.  191.* 

Section  3929  of  the  Revised  Statutes  is 
set  forth  in  the  margin/f 

*■  U.  S.  Comp.  St.  1901.  pp.  Utt,  flU. 

*  Id.  p.  3178. 

tSec.  8929.  The  Postmaster  General  may, 
■poa  evidence  satisfactory  to  him  that  any  per- 
son Is  engaged  In  conducting  any  fraudalent 
lottery,  gift  enterprise^  or  scheme  for  the  dla- 
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N     Section  4041  is  of  the  same  purport  as  f 

*  3929,*ezcepting  that  instead  of  providing  for 
the  retention  of  registered  letters,  it  for- 
bids the  payment  by  any  postmaster  to  the 
person  or  company  described  of  any  postal 
money  orders  drawn  to  his  or  its  order,  or 
to  his  or  its  favor,  or  to  any  agent  of  any 
such  person  or  company,  and  it  provides  for 
the  return  to  the  remitters  of  the  sums  of 
money  named  in  those  money  orders.  Sec- 
tion 4  of  the  act  (Laws  of  1895,  chap.  191; 
28  Stat  at  L.  693, 694)  s  amended  §  3929  of 
the  Revised  Statutes  so  as  to  provide  for  the 
retention  of  all  leUen,  instead  of  merely 
registered  letters  as  in  the  original  section. 

Before  the  issuing  of  the  written  order  by 
the  Postmaster  General  prohibiting  the  de- 
livery of  mail  matter  to  the  complainants, 
and  pursuant  to  notice  from  the  Postmaster 
General,  the  complainants  went  before  that 
official  at  Washington  and  had  a  hearing 
before  him,  and  gave  their  reasons  why  what 
is  termed  a  ''fraud  order"  should  not  be  is- 
sued, and  that  the  Postmaster  General,  aft^ 
er  hearing  evidence  such  as  in  his  judgment 
was  contemplated  by  the  sections  of  the  stat- 
utes above  mentioned,  issued  the  order  above 
referred  to^  and  thereupon  the  defendant  has 
refused  to  permit  the  delivery  of  the  mai], 
and  assigns  as  his  only  reason  for  so  doing 
that  it  would  be  in  violation  of  the  order 
of  the  Postmaster  General,  founded  upon  the 
provisions  of  the  statute  already  set  forth. 
The  bill  then  averred  that  the  statutes 
have  no  application  whatever  to  the  conduct 
or  carrying  on  of  complainants'  business, 
which  is  a  le^timate  one,  and  that  no  fraud, 
deceit,  deception,  or  misrepresentation  of  any 
kind  has  ever  been  practised  by  them,  and 
that  their  customers  or  clients  do  not  claim 
or  assert  that  the  complainants  have  in  any 
manner  practised  any  fraud,  deceit,  or  mis- 
representation at  any  time  in  procuring  the 
business  from  them,  or  in  curing  their  ills 
or  diseases.  Complainants  further  averred 
that  the  provisions  of  the  statutes  above 
mentioned  are  in  violation  of  the  4th,  5th, 
and  14th  Amendments  to  the  Constitution 
of  the  United  States,  in  that  they  undertake 
to  deprive  persons  of  their  property  and 
property  rights  without  due  process  of  law; 
and,  if  the  statutes  were  enforced  they 
e^  would  place  in  the  power  of  the  postmaster 
^  and  the  PostoflSce  Department  of  the  United 

•  States  the  sole*and  exclusive  right  to  pass 
upon  the  rights  of  the  complainants,  as  be- 
tween themselves  and  other  parties  with 
whom  they  deal  and  transact  business 
through  the  mails,  without  a  hearing;  and 
that  the  provisions  of  the  statute  are  void 
for  the  reason  that  they  provide  for  no  tri- 
bunal, court,  or  authority  to  hear  or  deter- 


mine any  violation  of  the  statute  or  claimed 
violation  of  the  statutes,  but  placed  the  same 
absolutely  in  the  power  and  control  of  the 
postmasters  and  the  Postoffice  Department; 
and  that  the  statutes  vest  an  arbitrary  dis- 
cretion in  the  postmasters  and  the  Postoffice 
Department  or  the  Postmaster  General  to 
determine  as  he  may  see  fit,  whether  right  or 
wrong,  the  question  as  to  who  shall  or  who 
shall  not  have  and  receive  mail  from  the 
United  States  Postoffice  Department,  and 
who  shall  and  who  shall  not  use  the  United 
States  mails,  and  vest  in  the  Department  or 
the  Postmaster  General  if  enforced,  the  pow- 
er to  interdict  and  absolutelv  prohibit  the 
carrying  on  of  all  commercial  and  business 
transactions  of  the  country  done  through 
the  mailing  system,  if  they  see  fit  to  do  so, 
and  make  the  postmasters  and  the  Postoffice 
Department  the  sole  judges  in  thdr  own 
case. 

The  complainants  then  asked  for  an  in- 
junction  to  restrain  the  postmaster  from  car- 
rying out  the  order  of  the  Postmaster  Qenr 
eral,  and  that  a  decree  might  be  entered  per^ 
petually  enjoining  the  defendant  as  prayed 
for. 

The  defendant  demurred  to  the  complain* 
ants'  amended  bill  (1)  on  tte  ground  that 
the  complainants  had  not  stated  any  such 
case  as  entitled  them  to  any  relief;  (2)  be- 
cause the  complainants  had  not  stated  any 
ground  for  equitable  relief  against  the  de- 
fendant, and  had  not  shown  any  reason  why 
an  injunction  should  be  granted. 

The  court  sustained  the  demurrer,  and,  the 
complainants  declining  to  plead  further,  it 
was  decreed  by  the  court  that  the  amended 
bill  of  the  complainants  was  insufficient  in 
law  and  equity,  and  it  was  thereupon  dis- 
missed at  complainants'  cost. 

Messrs,     James     K.     Harkless,     John 
0*Orady,  and  Charles  8,  Crysler,  for  appel-gg 
lants.  o 

*  Solicitor    General    Riohards    and    Mr.T 
Robert  A.  Howard  for  appellee. 

Mr.  Justice  Peokham,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  bill  of  the  complainants  as  amended 
raises  some  grave  questions  of  constitutional 
law  which,  in  the  view  the  court  takes  of 
the  case,  it  is  unnecessary  to  decide.  We 
may  assume,  without  deciding  or  expressing 
any  opinion  thereon,  the  constitutionality 
in  all  particulars  of  the  statutes  above  re- 
ferred to,  and  therefore  the  questions  arising 
in  the  case  will  be  limited  (1)  to  the  in- 
quiry as  to  whether  the  action  of  the  Post- 
master General  under  the  circumstances  set 


trlbotion  of  money,  or  of  any  real  or  personal 
property,  by  lot,  chance,  or  drawing  of  any 
kind,  or  in  conducting  any  other  scheme  or  de- 
vice for  obtaining  money  through  the  malls  by 
means  of  false  or  fraudulent  pretenses,  repre- 
sentations, or  promises.  Instruct  postmasters 
at  any  postofflces  at  which  registered  letters 
arrive  directed  to  any  guch  person,  to  return 
all  such  registered  letters  to  the  postmasters 
•  U.  8.  Comp.  8t.  ISOl.  p.  UTS. 


at  the  offlcea  at  which  they  were  originally 
mailed,  with  the  word  ''fraudulent"  plahily 
written  or  stamped  upon  the  outside  of  sneh 
letters ;  and  ail  such  letters  so  returned  to  soch 
postmasters  shall  be  by  them  returned  to  the 
writers  thereof,  onder  such  regulations  as  the 
Postmaster  General  may  prescribe.  But  noth- 
ing contained  In  this  title  shall  be  so  construed 
as  to  anthorlse  any  postmaster  or  other  per- 
son to  open  any  letter  not  addressed  to  hlmeslf. 
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forth  in  the  complainants'  bill  is  Jnstiiled 
by  the  statutes;  and  (2),  if  not,  whether  the 
eomplainants  have  any  remedy  in  the  courts. 
First.  As  the  case  arises  on  demurrer,  all 
material  facts  averred  in  the  bill  are,  of 
course,  admitted.  It  is  therefore  admitted 
that  the  business  of  the  complainants  is 
founded  "almost  exclusively  on  the  physical 
and  practical  proposition  that  the  mind  of 
the  human  race  is  largely  responsible  for  its 
ills,  and  is  a  perceptible  factor  in  the  treat- 
ing, curing,  benefit  mg,  and  remedying  there- 
of, and  that  the  human  race  does  possess  the 
innate  power,  throus^h  proper  exercise  of 
the  faculty  of  the  bram  and  mind,  to  largely 
control  and  remedy  the  ills  that  humanity  is 
heir  to,  and  (complainants)  discard  and 
eliminate  from  their  treatment  what  is  com- 
monly known  as  divine  healing  and  Chris- 
tian science,  and  they  are  confined  to  prac- 
tical scientific  treatment,  emanating  from 
the  source  aforesaid." 

These  allegations  are  not  conclusions  of 
law,  but  are  statements  of  fact  upon  which, 
as  averred,  the  business  of  the  complainants 
is  based,  and  the  question  is  whether  the  com- 
plainants, who  are  conducting  the  business 
upon  the  basis  stated,  thereby  obtain  money 
and  property  through  the  mails  by  means  of 
false  or  fraudulent  pretenses,  representa- 
tions, or  promises.  Can  such  a  business  be 
properly  pronounced  a  fraud  within  the  stat- 
^  iites  of  the  United  States? 
2  There  can  be  no  doubt  that  the  influence 
•  of  the  mind  upon  the  •physical  condition  of 
the  body  is  very  powerful,  and  that  a  hope- 
ful mental  state  goes  far,  in  many  cases, 
not  only  to  alleviate,  but  even  to  aid  very 
largely  in  the  cure  of  an  illness  from  which 
the  body  may  suffer.  And  it  is  said  that  na- 
ture may  itself,  frequently,  if  not  generally, 
heal  the  ills  of  the  body  without  recourse 
to  medicine,  and  that  it  cannot  be  doubted 
that  in  numerous  cases  nature,  when  left 
to  itself,  does  succeed  in  curing  many  bodily 
ills.  How  far  these  claims  are  borne  out 
by  actual  experience  may  be  matter  of  opin- 
ion. Just  exactly  to  what  extent  the  men- 
tal condition  afl'ects  the  body,  no  one  can 
accurately  and  definitely  say.  One  person 
may  believe  it  of  far  greater  efficacy  that  an- 
other, but  surely  it  cannot  be  said  that  it 
is  a  fraud  for  one  person  to  contend  that  the 
mind  has  an  effect  upon  the  body  and  its 
physical  condition  greater  that  even  a  vast 
majority  of  intelligent  people  might  be  will- 
ing to  admit  or  believe.  Even  intelligent 
people  may  and  indeed  do  differ  among 
themselves  as  to  the  extent  of  this  mental 
effect.  Because  the  complainants  might  or 
did  claim  to  be  able  to  effect  cures  by  rea- 
son of  working  upon  and  affecting  the  men- 
tal powers  of  the  individual,  and  directing 
them  towards  the  accomplishment  of  a  cure 
of  the  disease  under  which  he  might  be  suf- 
fering, who  can  say  that  it  is  a  fraud,  or 
a  false  pretense  or  promise  within  the  mean- 
ing of  these  statutes?  How  can  anyone  lay 
down  the  limit  and  say  beyond  that  there 
are  fraud  and  false  pretenses?  The  claim  of 
the  ability  to  cure  may  be  vastly  greater 
than  most  men  would  be  ready  to  admit. 


and  yet  tboso  who  might  denv  the  existiiiM 

or  virtue  of  the  remedy  would  only  differ  in 
opinion  from  those  who  assert  it  There  is 
no  exact  standard  of  absolute  truth  by  which 
to  prove  the  assertion  false  and  a  fraud. 
We  mean  by  that  to  say  that  the  claim  of 
complainanU  cannot  be  the  subject  of  proof 
OS  of  an  ordinary  fact;  it  cannot  be  proved 
as  a  fact  to  be  a  fraud,  or  false  pretense  or 
promise,  nor  can  it  properly  be  said  that 
those  who  assume  to  neal  bodily  ills  or  in- 
firmities by  a  resort  to  this  method  of  cure 
are  guilty  of  obtaining  money  under  falsa 
pretenses,  such  as  are  intended  in  the  stat- 
utes, which  evidently  do  not  assume  to  deU 
with  mere  matters  of  opinion  upon  subjects  m% 
which  are  not  capable  of  proof  as  to  their ^ 
falsity.  We  may  not*  believe  in  the  efficacy  • 
of  the  treatment  to  the  extent  claimed  by 
complainants,  and  we  may  have  no  sympar 
thy  with  them  in  such  claims,  and  yet  their 
effectiveness  is  but  matter  of  opinion  in  any 
court  The  bill  in  this  case  avers  that  those 
who  have  business  vrith  complainants  are 
satisfied  with  their  method  of  treatment,  and 
are  entirely  willing  that  the  money  they  sent 
should  be  deliverea  to  the  complainants.  In 
other  words,  they  seem  to  have  faith  in  the 
efficacy  of  the  complainants'  treatment,  and 
in  their  ability  to  neal  as  claimed  by  them. 
If  they  fail,  the  answer  might  be  that  all 
human  means  of  treatment  are  also  liable 
to  fail,  and  will  necessarily  fail  when  the  ap* 
pointed  time  arrive i.  There  is  no  claim  that 
the  treatment  by  the  complainants  will  al* 
ways  succeed. 

Suppose  a  person  should  assert  that,  by 
the  use  of  electricity  alone,  he  could  treat 
diseases  as  efficaciously  and  successfully  as 
the  same  have  heretofore  been  treated  by 
"regular"  physicians.  Would  these  statutes 
justify  the  Postmaster  General,  upon  evi- 
dence satisfactory  to  him,  to  adjuage  sudi 
claim  to  be  without  foundation,  and  then  to 
pronounce  the  person  so  claiming,  to  be 
guilty  of  procuring,  by  false  or  fraudulent 
pretenses,  the  moneys  of  people  sending  him 
money  through  the  mails,  and  then  to  pro* 
hibit  the  delivery  of  any  letters  to  him?  The 
moderate  application  of  electricity,  it  is 
strongly  maintained,  has  great  efi'ect  upon 
the  human  system,  and  just  how  far  it 
may  cure  or  mitigate  diseases  no  one  can  tell 
wiUi  certainty.  It  is  still  in  an  empirical 
stage,  and  enthusiastic  believers  in  it  ma^ 
regard  it  as  entitled  to  a  very  high  posi- 
tion in  therapeutics,  while  many  others  may 
think  it  absolutely  without  value  or  potency 
in  the  cure  of  disease.  Was  this  kind  of 
question  intended  to  be  submitted  for  deci- 
sion to  a  Postmaster  General,  and  was  it  in- 
tended that  he  might  decide  the  claim  to  be 
a  fraud  and  enjoin  the  delivery  of  letters 
through  the  mail  addressed  to  the  person 
practising  such  treatment  of  disease?  As 
the  effectiveness  of  almost  any  particular 
method  of  treatment  of  disease  is,  to  a  more 
or  less  extent,  a  fruitful  source  of  differ- 
ence of  opinion,  even  though  the  |[reat  major- 
ity may  oe  of  one  way  of  thinkings  the  effi- 
cacy of  any  special  method  is  certainly  not 
a  matter  for  the  decision  of  the  Poetmastcr 
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S  Ctantl  witUa  tliMt  lUtiitei  relatiye  to 
•  IrauiL*  Unless  the  question  may  be  reduced 
to  one  of  fact,  as  distinguished  from  mere 
opinion,  we  think  these  statutes  cannot  be  in- 
voked for  the  purpose  of  stopping  the  deliv* 
eiy  of  mail  matter. 

Vaccination  is  believed  by  manj  to  be  a 
preventive    of    smallpox,    while    others    re- 

Sard  it  as  unavailing  for  that  purpose.  Un- 
er  these  statutes  could  the  Postmaster  Gkn- 
eral,  upon  evidence  satisfactory  to  him,  de- 
cide that  it  was  not  a  preventive,  and  ex- 
elude  from  the  mails  all  letters  to  one  who 
practised  it  and  advertised  it  as  a  method 
of  prevention,  on  the  ground  that  the  moneys 
he  received  through  the  mails  were  procured 
by  false  pretenses? 

Again,  there  are  many  persons  who  do  not 
believe  in  the  homeopathic  school  of  medi- 
eine,  and  who  think  that  such  doctrine,  if 
practised  precisely  upon  the  lines  set  forth 
by  its  originator,  is  absolutely  inefficacious 
in  the  treatment  of  diseases.  Are  homeo- 
pathic physicians  subject  to  be  proceeded 
against  under  these  statutes,  and  liable,  at 
the  discretion  of  the  Postmaster  General, 
upon  evidence  satisfactory  to  him,  to  be 
found  guilty  of  obtaining  money  under  false 
pretenMS,  and  their  letters  stamped  as 
fraudulent  and  the  money  contained  therein 
as  payment  for  their  professional  services 
sent  back  to  the  writers  of  the  letters  ?  And, 
turning  the  question  around,  can  physicians 
of  what  is  called  the  "old  school  be  thus 
proceeded  against?  Both  of  these  different 
schools  of  medicine  have  their  followers,  and 
many  who  believe  in  the  one  will  pronounce 
the  other  wholly  devoid  of  merit.  But  there 
is  no  precise  standard  by  which  to  measure 
the  claims  of  either,  for  people  do  recover 
who  are  treated  according  to  the  one  or  the 
other  school.  And  so,  it  is  said,  do  people 
recover  who  are  treated  under  this  mental 
theory.  By  reason  of  it?  That  cannot  be 
averred  as  matter  of  fact.  Many  think 
th^  do.  Others  are  of  the  contrary  opin- 
ion. Is  the  Postmaster  General  to  decide 
the  question  under  these  statutes? 

Other  instances  might  be  adduced  to  illus- 
trate the  proposition  that  these  statutes  were 
not  intended  to  cover  any  case  of  what  the 
Postmaster  General  might  think  to  be  false 
opinions,  but  only  cases  of  actual  fraud  in 

^fact,  in  regard  to  which  opinion  formed  no 

o  basis. 

•  *It  may,  perhaps,  be  urged  that  the  in- 
stances above  cited  by  way  of  illustration 
do  not  fairly  represent  the  case  now  before 
us,  but  the  difference  is  one  of  degree  only. 
It  is  a  question  of  opinion  in  all  the  cases, 
and  although  we  may  think  the  opinion  may 
be  better  founded  and  based  upon  a  more  in- 
telligent and  a  longer  experience  in  some 
cases  than  in  others,  yet  after  all,  it  is,  in 
each  case,  opinion  only,  and  not  existing 
facts  with  which  these  cases  deal.  There 
are,  as  the  bill  herein  shows,  many  believers 
in  the  truth  of  the  claims  set  forth  by  com- 
plainants, and  it  is  not  possible  to  deter- 
mine as  a  fact  that  those  claims  are  so  far 
unfoimded  as  to  justify  a  determination  that 
thoee  who  maintain  them  and  practise  upon 


that  baaia  obtain  their  moDey  by  false  pre> 
tenses  within  the  meaning  of  these  statutes. 
The  opinions  entertained  cannot^  like  alle- 
gations of  fact,  be  proved  to  be  false,  and 
therefore  it  cannot  be  proved,  as  matter  of 
fact,  that  those  who  maintain  them  obtain 
their  money  by  false  pretenses  or  promises, 
as  that  phrase  is  generally  understood^  and 
as,  in  our  opinion,  it  is  used  in  these  stat- 
utes. 

That  the  complainants  had  a  hearing  be- 
fore the  Postmaster  General,  and  that  his  de- 
cision was  made  after  such  hearin|^  cannot 
affect  the  case.  The  all^tion  in  the  bill 
as  to  the  nature  of  the  claim  of  complain- 
ants and  upon  what  it  is  founded  is  admitted 
by  the  demurrer,  and  we  therefore  have  un- 
disputed and  admitted  facts,  which  show 
upon  what  basis  the  treatment  by  complain- 
ants rests,  and  what  is  the  nature  and  char- 
acter of  their  business.  From  these  admitted 
facts,  it  is  obvious  that  complainants,  in 
conducting  their  business,  so  far  as  this  rec- 
ord shows,  do  not  violate  the  laws  of  Con- 
gress. The  statutes  do  not,  as  matter  of  law, 
cover  the  facts  herein. 

Second.  Conceding,  for  the  purpose  of 
this  case,  that  Congress  has  full  and  abso- 
lute jurisdiction  over  the  mails,  and  that  it 
may  provide  who  may  and  who  may  not 
use  them,  and  that  its  action  is  not  subject 
to  review  by  the  courts,  and  also  conceding 
the  conclusive  character  of  the  determination 
by  the  Postmaster  General  of  any  material 
and  relevant  questions  of  fact  arising  in  the 
administration  of  the  statutes  of  Congress 
relating  to  his  department,  the  question  still  os 
remains  as  to  the  power  of  the  court  toS 
grant  relief* where  the  Postmaster  General* 
has  assumed  and  exercised  jurisdicticm  in  a 
case  not  covered  by  the  statutes,  and  where 
he  has  ordered  the  detention  of  mail  matter, 
when  the  statutes  have  not  granted  him 
power  so  to  order.  Has  Congress  intrusted 
the  administration  of  these  statutes  wholly 
to  the  discretion  of  the  Postmaster  General, 
and  to  such  an  extent  that  his  determina^ 
tion  is  ooncJusive  upon  all  questions  arising 
under  those  statutes,  even  though  the  evi- 
dence which  is  adduced  before  him  is  wholly 
uncontradicted,  and  shows,  beyond  any  room 
for  dispute  or  doubt,  that  the  case,  in  any 
view,  is  beyond  the  statutes,  and  not  cov- 
ered or  provided  for  by  them  ? 

That  the  conduct  of  the  postoffioe  is  a  part 
of  the  administrative  department  of  the  gov- 
ernment is  entirelv  true,  but  that  does  not 
necessarily  and  always  oust  the  courts  of 
jurisdiction  to  grant  relief  to  a  party  ag- 
grieved by  any  action  by  the  head,  or  one 
of  the  subordinate  officials,  of  that  Depart- 
ment, which  is  unauthorized  by  the  statute 
under  which  he  assumes  to  act.  The  acts  of 
all  its  officers  must  be  justified  by  some  law, 
and  in  case  an  official  violates  the  law  to 
the  injury  of  an  individual  the  courts  gen- 
erally have  jurisdiction  to  grant  relief. 

The  Land  Department  of  lie  United  States 
is  administrative  in  its  character,  and  it  has 
been  frequently  held  by  this  cor*  that,  in 
the  administration  of  the  public  land  sys- 
tem of  the  United  States,  questions  of  fsuct 
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m  far  the  oonsideration  and  Judgment  of 
the  Land  ]>epartment,  and  Its  judgment 
thereon  is  final.  Burfenmng  ▼.  Ohnoago,  Bi. 
P.  M.  d  O.  R.  Co,  163  U.  8.  821,  41  L.  ed. 
175,  16  Sup.  Ct.  Rep.  1018;  Johfuon  ▼. 
Drew,  171  U.  S.  93,  99,  43  L.  ed.  88,  91,  18 
Sup.  Ct  Rep.  800;  Gardner  v.  Bonesiell, 
180  U.  S.  362,  45  L.  ed.  674,  21  Sup.  a.  Rep. 
399. 

W^ile  the  analogy  between  the  above-cited 
eases  and  the  one  now  before  us  is  not  per- 
fect, yet>  even  in  them  it  is  held  that  the  de- 
cisions of  the  oflicers  of  the  Department  upon 
questions  of  law  do  not  conclude  the  courts, 
and  they  hare  power  to  grant  relief  to  an 
individual  aggrieved  by  an  erroneous  de- 
cision of  a  legal  question  by  Department 
ofRcers. 

Thus  in  the  Burfenning  Oiue,  163  U.  S. 
321,  41  L.  ed.  175,  16  Sup.  Ct.  Rep.  1018,  a 
tract  of  land  had  been  reserred  from  home- 
atead  and  pre-emption,  and  had  been  includ- 
ed within  the  limits  of  an  incorporated  town, 
notwithstanding  which  the  Land  Department 
a  had  decided  that  the  land  was  open  to  entry, 
S  and  had  granted  a  patent  under  the  statute 
*  relating  to  homesteads.  The  court  said  that 
•*when,  by  act  of  Congress,  a  tract  of  land 
has  been  reserved  from  homestead  and  pre- 
emption, or  dedicated  to  any  special  pur- 
pose, proceedinfi;s  in  the  Land  Department  in 
defiance  of  such  reservation  or  dedication, 
although  culminating  in  a  patent,  transfer 
no  title,  and  may  be  challenged  in  an  action 
at  law.  In  other  words,  the  action  of  the 
I<and  Department  cannot  override  the  ex- 
pressed will  of  Congress,  or  convey  away 
public  lands  in  disregard  or  defiance 
thereof.- 

Here  it  is  contended  that  the  Postmaster 
General  has,  in  a  case  not  covered  by  the 
acts  of  Congress,  excluded  from  the  mails 
letters  addressed  to  the  complainants.  His 
right  to  exclude  letters,  or  to  refiise  to  per- 
mit their  delivery  to  persons  addressed,  must 
depend  upon  some  law  of  Congress,  and  if 
no  such  law  exists,  then  he  cannot  exclude 
or  refiise  to  deliver  them.  Conceding,  ar- 
guendo, that  when  a  question  of  fact  arises, 
which,  if  found  in  one  way,  would  show  a 
violation  of  the  statutes  in  question  in  some 
particular,  the  decision  of  the  Postmaster 
General  that  such  violation  had  occurred, 
based  upon  some  evidence  to  that  effect, 
would  be  conclusive  and  final,  and  not  the 
subject  of  review  by  any  court,  yet  to  that 
assumption  must  be  added  the  statement 
that,  if  the  evidence  before  the  Postmaster 
General,  in  any  view  of  the  facts,  failed  to 
show  a  violation  of  any  Federal  law,  tlie 
determination  of  that  official  that  such  vio- 
lation existed  would  not  be  the  determina- 
tion of  a  question  of  fact,  but  a  pure  mistake 
of  law  on  his  part,  because  the  facts,  being 
conceded,  whether  they  amounted  to  a  vio- 
lation of  the  statutes  would  be  a  legal  ques- 
tion, and  not  a  question  of  fact.  Being  a 
question  of  law  simply,  and  the  case  stated 
ia  the  bill  being  outside  of  the  statutes,  the 
result  is  that  the  Postmaster  General  has  or- 
dered thp  rotention  of  letters  directed  to 
eomplainants  in  a  ease  not  authorized  1^ 


thoee  statutea.  To  avthorixe  the  interfer- 
enoe  of  the  Postmaster  General,  the  faeti 
stated  mu8t»  in  some  aspect,  be  sufilcient  to 
permit  him,  under  the  statutes,  to  make  the 
order. 

The  facts,  which  are  here  admitted  of  reo> 
ord,  show  that  the  case  is  not  one  which,  by 
any  construction  of  those  facts,  is  covered  o 
or  provided  for  by  the  statutes  under  which  S 
the  Postmaster*General  has  assumed  to  act,*^ 
and  his  determination  that  those  admitted 
facts  do  authorize  his  action  is  a  clear  mis- 
take of  law  as  applied  to  the  admitted  facts, 
and  the  courts,  therefore,  must  have  power 
in  a  proper  proceeding  to  grant  relief.  0th' 
erwise,  the  individual  is  left  to  the  abso- 
lutely uncontrolled  andarbitraiy  action  of 
a  public  and  administrative  officer,  whose 
action  is  unauthorized  by  any  law,  and  is 
in  violation  of  the  rights  of  the  individuaL 
Where  the  action  of  such  an  officer  is  thus 
unauthorized,  he  thereby  violates  the  prop- 
erty rights  of  the  person  whose  letters  are 
withheld. 

In  our  view  of  these  statutes  the  oomplaSn- 
ants  had  the  legal  right,  under  the  general 
acts  of  Congress  relating  to  the  mails,  to 
have  their  letters  delivered  at  the  postoffice 
as  directed.  They  had  violated  no  law  whidi 
Congress  had  passed,  and  their  letters  eon- 
tained  checks,  drafts,  money  orders,  and 
money  itself,  all  of  which  were  their  prop- 
erty as  soon  as  they  were  deposited  in  the 
various  postoffices  for  transmission  by  maiL 
They  allege,  and  it  is  not  difficult  to  see  that 
the  allegation  is  true,  that,  if  such  action 
be  persisted  in,  these  complainants  will  be 
entirely  cut  off  from  all  mail  facilities,  and 
their  business  will  necessarily  be  greatly  in- 
jured, if  not  wholly  destroyed,  such  busi- 
ness being,  so  far  as  the  laws  of  Congress 
are  concerned,  legitimate  and  lawfuL  In 
other  words,  irreparable  injury  will  be  done 
to  these  complainants  by  the  mistaken  act 
of  the  Postmaster  General  in  directing  the 
defendant  to  retain  and  refuse  to  deliver  let- 
ters addressed  to  them.  The  Postmastei 
General's  order,  being  the  result  of  a  mis- 
taken view  of  the  law,  oould  not  operate  as 
a  defense  to  this  action  on  the  part  of  the 
defendant,  though  it  might  justify  his  obe- 
dience thereto  until  some  action  of  the  court. 
In  such  a  case  as  the  one  before  us  there  is 
no  adequate  remedy  at  law,  the  injunction 
to  prohibit  the  further  withholding  of  the 
mail  from  eomplainants  being  the  only  rem- 
edy at  all  adequate  to  the  full  relief  to  which 
the  complainants  are  entitled.  Although  the 
Postmaster  General  had  jurisdiction  over  the 
subject-matter  (assuming  the  validity  of  the 
acts),  and  therefore  it  was  his  duty,  upoo 
complaint  being  made,  to  decide  the  quee-n 
tion  of  law  whether  the  case  stated  wbm^ 
within  the  statute,  yet  such  decision,  being* 
a  legol  error,  does  not  bind  the  courts. 

Without  deciding,  therefore,  or  expressing 
any  opinion  upon  the  various  constitutional 
objections  set  out  in  the  bill  of  complain- 
ants, but  simply  holding  that  the  admitted 
facts  show  no  violation  of  the  statutes  cited 
above,  but  an  erroneous  order  given  bv  the 
Postmaster  General  to  defendant,  whidi  the 
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eourtt  bftTe  the  power  to  grant  relief 
againsty  we  are  constrained  to  reverse  the 
Judgment  of  the  circuit  court,  with  instruc- 
tions to  overrule  the  defendant's  demurrer 
to  the  amended  bill,  with  leave  to  answer, 
and  to  grant  a  temporary  injunction  aa  ap- 
plied for  by  complainantSi  and  to  take  such 
further  proceedings  as  may  be  proper,  and 
not  inconsistent  with  this  opinion.  In  over- 
ruling the  demurrer,  we  do  not  mean  to  pre- 
clude the  defendant  from  showing  on  the 
trial,  if  he  can,  that  the  business  of  com- 
plainants, as  in  fact  conducted,  amounts  to 
a  violation  of  the  statutes  as  herein  con- 
strued. 
Judgment  reversed. 

Mr.  Justice  White  and  Mr.  Justice 
MoKenna,  believing  the  judgment  should 
be  affirmed,  dissented  from  the  foregoing 
opinion. 


(187  U.  8.  Ill) 

JOHN  ROMIQ   and    Daniel    W.    Harding, 
Appte.9 

V, 

MYRTLE  GILLETT. 

Mortgages  —  foreclosure  —  insuffioient  af- 
fidavit for  service  by  publication  —  rights 
of  grantee  of  mortgagor, 

I.  The  grantee  of  a  purchaser  at  a  foreclos- 
nre  sale  cannot,  becanae  of  the  insaffldency 
of  the  affidavit  for  service  by  publication, 
be  dispossessed  or  the  Judgment  set  aside 
by  a  court  of  equity  at  the  Instance  of  one 
claiming  under  the  mortgagor  by  a  deed  sub- 
sequent to  the  mortgage,  which  remains  un- 
paid ;  but  the  latter  is  only  entitled  to  be  let 
In  to  make  any  equitable  defense  which  he 
may  have. 

[No.  62.] 

Argued  October  20,  21,  1902.    Decided  No- 
vember  17, 1902. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a 
Judgment  affirming  a  judgment  of  the  trial 
court  which  had  set  aside  a  judgment  of 
foreclosure  and  all  subsequent  proceedings, 
and  directed  that  the  grantee  of  the  mort- 
gagor be  put  in  immediate  possession  of  the 
mortgagea  premises.     Reversed, 

See  same  case  below,  10  Okla.  186,  62  Pae. 
805. 

;j  Statement  by  Mr.  Justice  Brewers 
>  *  On  February  2,  1895,  Don  A.  Oillett  made 
and  delivered  to  John  Romig  a  note  for 
$700,  secured  by  a  mortgage  on  80  acres  in 
Garfield  county,  Oklahoma.  On  February 
6,  1895,  the  mortgagor  sold  and  conveyed 
the  real  estate  to  Myrtle  Gillett    On  March 

II,  1896,  the  mortgagee,  Romig,  commenced 
an  action  of  foreclosure  in  the  district  court 
of  that  county  against  Don  A.  Gillett  and 
Myrtle  Gillett.  In  the  petition.  Myrtle  Gil- 
lett was  alleged  to  have  some  interest  in  the 
real  estate,  but  junior  and  subsequent  to 


plaintiff's  mortgage.  A  inmmonB  was  is- 
sued and  returned  not  served,  the  sheriff 
certifying  that  the  defendants  were  not 
found  in  Garfield  county.  On  June  2,  plain- 
tiff  filed  an  affidavit  for  publication,  which 
affidavit  disclosed  fully  the  nature  of  the 
action  and  the  relief  sought,  and  added: 

''Affiant  further  says  that  he  is  unable, 
and  that  the  plaintiff  is  unable  by  using 
due  diligence,  to  obtain  service  of  summons 
on  the  said  defendants  within  the  territory 
of  Oklahoma. 

"Affiant  further  states  that  on  the  —  day 
of  March,  1896,  he  caused  a  summons  to  be 
issued  in  said  cause  for  said  defendants,  di- 
rected to  the  sheriff  of  Garfield  county,  Ok- 
lahoma territory.  Sheriff  made  return, 
'Defendants  not  found  in  my  county.' 

"Aiiiant  further  states  upon  information 
and  belief  that  the  said  defendants  Don  A. 
Gillett  and  Myrtle  Gillett  are  nonresidents 
of  the  territory  of  Oklahoma,  and  that  serv- 
ice of  summons  cannot  be  made  on  the  said 
defendants  Don  A.  Gillett  and  Myrtle  Gil- 
lett within  the  said  territory  of  Oklahoma, 
and  that  said  plaintiff  wishes  to  obtain  serv- 
ice upon  said  defendants  by  publication;  and  oo 
further,  affiant  sayeth  not"  J 

*  Publication  was  made  and  proof  thereof  • 
filed  as  required  by  the  statutes.  On  De- 
cember 18,  1896,  a  judgment  of  foreclosure 
was  entered  against  both  defendants,  and  a 
sale  of  the  real  estate  ordered.  An  order  of 
sale  was  issued  on  January  20,  1897.  A 
sale  was  made  to  the  plaintiff  and  confirmed 
by  the  court  March  1,  1897,  and  an  order 
entered  directing  the  sheriff  to  execute  a 
deed  to  the  purchaser  and  put  him  in  pos- 
session. A  deed  was  accordingly  made  and 
the  plaintiff  put  in  possession  on  March  9, 
1897.  Thereafter  Daniel  W.  Hardins  pur- 
chased the  property  from  the  plaintiff  Ro- 
mig, received  a  deed  therefor  and  entered 
into  possession  on  March  10,  1897.  He  im- 
proved the  property,  which  up  to  that  time 
was  unimproved  prairie  land,  by  the  erec- 
tion of  three  residences  and  other  permanent 
structures  of  the  value  of  $2,000,  paid  taxes 
to  the  amount  of  $200,  and  has  ever  since 
resided  thereon. 

On  May  11,  1898,  Myrtle  Gillett  filed  a 
motion  to  set  aside  the  judgment,  and  all 
proceedings  had  thereunder,  on  the  ground 
that  tlie  court  had  never  acquired  any  juris- 
diction; that  she  was,  at  all  times  during 
the  pendency  of  the  action,  a  resident  of  the 
territory  of  Oklahoma,  living  in  an  adjoin* 
ing  county  and  within  20  miles  of  the  mort- 
gaged real  estate,  and  that  she  had  no 
knowledge  of  the  institution  or  prosecution 
of  the  cause  until  long  after  the  sale  of  the 
land  by  the  sheriff.  Upon  the  hearing  of 
this  motion  the  court  entered  an  order  set- 
ting aside  the  judgment  and  all  subsequent 
proceedings,  and  directing  that  she  be  put 
in  immediate  possession  of  the  premises. 
This  order  and  judgment  of  the  trial  court 
was  affirmed  by  the  supreme  court  of  the 
territory  on  June  30,  1900  ( 10  Okla.  186, 62 
Pac.  805),  whereupon  the  case  was  brought 
here  on  appeal. 

The  statutes  of  Oklahoma  of  1893,  which 
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w«re  in  foree  ftt  the  time  of  these  pToeeed- 
ings,  required  that  actions  for  the  foreclos* 
ore  of  a  mortgage  be  brought  in  the  county 
in  which  the  real  estate  is  situated.    Section 
S950  authorized  service  by  publication  in 
such  cases  "where  any  or  all  of  the  defend- 
ants reside  out  of  the  territoryi  or  where 
^the  plaintiff,  with  due  diligence,  is  unable 
^to  make  service  of  summons  upon  such  de- 
•  fendant*or  defendants  within  the  territory." 
Sections    305 1«    3955,    and    4498    read    as 
follows : 

"Sec.  3951.  Before  service  can  be  made  by 
publication  an  affidavit  must  be  filed  stat- 
ing that  the  plaintifT,  with  due  diligence,  is 
unable  to  make  service  of  the  summons  upon 
the  defendant  or  defendants  to  be  served  by 
publication,  and  showing  that  the  case  is 
one  of  those  mentioned  in  the  preceding  sec- 
tion. When  such  affidavit  is  filed,  the  party 
may  proceed  to  make  service  by  publication." 
''See.  3955.  A  party  against  whom  a  judg- 
ment or  order  has  been  rendered  without 
other  service  than  by  publication  in  a  news- 
paper, may,  at  anv  time  within  three  years 
after  the  date  of  the  judgment  or  order, 
have  the  same  opened,  and  be  let  in  to  de- 
fend* Before  the  judgment  or  order  shall 
be  opened,  the  applicant  shall  give  notice  to 
the  adverse  party  of  his  intention  to  make 
•ueh  an  application,  and  shall  file  a  full 
answer  to  the  petition,  pay  all  costs,  if  the 
court  require  them  to  be  paid,  and  make  it 
appear  to  the  satisfaction  of  the  court,  by 
affidavit,  that  during  the  pendency  of  the 
action  he  had  no  actual  notice  thereof  in 
time  to  appear  in  court  and  make  his  de- 
fense ;  but  the  title  to  any  property,  the  sub- 
ject of  the  judgment  or  order  sought  to  be 
opened,  which  oj  it»  or  in  consequence  of  it, 
snail  have  passed  to  a  purchaser  in  good 
faith,  shall  not  be  affected  1^  any  proceed- 
ings under  this  section.** 

^'Sec  4498.  In  all  cases,  any  occupying 
claimant  being  in  quiet  possession  of  any 
lands  or  tenements  for  which  such  person 
ean  show  a  plain  and  connected  title  m  law 
or  equity,  ...  or  being  in  quiet  posses- 
■ion  of  and  holding  the  same  by  deed  .  .  . 
from  and  under  any  person  claiming  title  as 
aforesaid,  ...  or  being  in  quiet  posses- 
sion of  and  holding  the  same  under  sale  on 
execution  or  order  of  sale  a^inst  any  per- 
■on  claiming  title  as  aforesaid,  ...  or 
any  |>erson  in  quiet  possession  of  any  land, 
elaiming  title  thereto  and  holding  the  same 
under  a  sale  and  conveyance  made  .  .  . 
In  pursuance  of  any  order  of  court  or  decree 
In  chancery,  where  lands  are  or  have  been 
directed  to  be  sold,  and  the  purchasers  there- 
of have  obtained  title  to  and  possession  of 
le  the  same  without  any  fraud  or  collusion  on 
S  his,  her,  or  their  part,  shall  not  be  evicted 
*  or  thrown  out  of  possession  by  any  person 
or  persons  who  shall  set  up  and  prove  an 
adverse  and  better  title  to  said  lands,  until 
■aid  occupying  claimant,  his,  her,  or  their 
heirs,  shall  l^  paid  the  full  value  of  all 
lasting  and  valuable  improvements  made  on 
•aid  lands  by  such  occupying  claimant,  or 
by  the  person  or  persons  under  whom  he, 
■he,  or  they  may  hold  the  same^  previous  to 


receiving  actual  aotlea  by  tho  aommene** 
ment  of  suit  on  such  adverse  dalm  by  which 
eviction  may  be  effected." 

Messrs,  A*  A*  HoeKUng:,  Jr.,  Jeremiah 
M.  Wilson  and  Charles  8.  Wilson  for  appel- 
lants. 

Messrs.  William  M.  Springer  and 
George  P.  Rush  for  appellee. 

Mr.  Justice  Brewer  delivered  the  opin« 
ion  of  the  court: 

The  supreme  court  of  Oklahoma  was  of 
opinion  Uiat  the  affidavit  for  service  bv  pub- 
lication was  wholly  insufficient  in  that  it 
alleged  the  nonresidence  of  defendants  sim- 
ply upon  information  and  belief,  and  not 
positively;  that  being  so  insufficient  the 
aefendant  Myrtle  Gillett  was  not  brought 
into  courts  and  the  judgment  and  all  sub* 
sequent  proceedings  were,  as  to  her,  abso- 
lutely void.  On  Uie  other  hand,  it  is  con« 
tended  by  the  appellants  that  a  separate 
ground  for  service  bv  publication  is  '*whero 
the  plaintiff,  with  due  diligence,  is  unable 
to  make  service  of  summons  •  •  •  within 
the  territory;"  that  the  affidavit  for  publi- 
cation stated  positively  such  inability;  that* 
therefore,  it  was  strictly  within  the  statute^ 
and  authorized  the  publication  of  notice; 
that  the  publication  was  duly  made,  the 
defendants  were  thereby  brought  into  court* 
and  the  judgment  and  all  subsequent  pro- 
ceedings were  regular  and  valid.  It  may 
well  tS  doubted  whether  this  contention  of 
appellants  can  be  sustained,  at  least  in 
cases  like  this  of  direct,  and  not  collateral, 
attack,  even  if  the  inabilit;^  to  obtain  per- 
sonal service  by  the  exercise  of  due  oili- 
gence  is  a  distinctive  ground  for  service  bye 
publication.  It  would  seem  that  the  facts  S 
tending  to^show  such  diligence  should  be* 
disclosed,  and  that  an  affiaavit  merely  al- 
leging inability  was  one  of  a  conclusion  of 
law,  and  not  of  facts.  McDonald  v.  Cooper, 
32  Fed.  745;  Carleton  v.  Carleton,  85  N.  Y. 
313;  McCracken  v.  Flanagan,  127  N.  T.  493, 
28  N.  £.  385;  Ricketson  v.  Richardson,  26 
CaL  149;  Braly  v.  Seaman,  30  Cal.  610; 
Kahn  v.  Matthai,  115  Cal.  689,  47  Pac.  698; 
Little  V.  Chambers,  27  Iowa,  522;  Thompson 
V.  tihiawassee  County  Circuit  Judge,  54 
Mich.  236,  19  N.  W.  967;  Alderson  v.  Mar- 
shall, 7  Mont  288,  16  Pac.  676.  Nor  is  this 
inability  shown  by  the  mere  fact  that  a 
summons  issued  to  the  sheriff  of  the  coun^ 
in  which  the  land  is  situated  is  returned 
not  served,  for  in  cases  of  this  kind,  by 
8  3934,  a  summons  can  be  issued  to  and 
served  in  any  county  of  the  territory. 

But  while  the  affidavit  for  publication 
may  have  been  insufficient,  we  are  unable  to 
concur  with  the  supreme  court  of  Oklahoma 
in  its  conclusions.  A  publication  of  notice 
was  in  fact  made,  and  a  publication  based 
upon  an  affidavit  which,  however  defective 
it  may  have  been,  was  intended  to  be  in 
compliance  with  the  statute.  It  was  ap- 
proved by  the  court,  which  upon  it  rendered 
a  decree  of  foreclosure,  which  was  executed 
by  the  proper  officers  in  the  proper  way. 
By  virtue  of  the  proceedings  the  mortgageo 
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WM  pntliiloiKMMnioii,— ApoMenion  which 
h«  masfemd  to  the  appellant  Harding. 
Under  those  dreumstancea,  what  right  hu 
the  appellee,  a  grantee  from  the  mortgagor? 
The  foreclosure  was  a  proceeding  in  equity, 
although  its  various  steps  were  prescribed 
by  statute.  Equitable  principles  must  con- 
trol the  measure  of  relief.  Even  if  the 
publication  had  been  founded  upon  an  affi- 
davit perfect  in  form,  and  the  decree  and 
all  proceedings  had  been  in  strict  conform- 
ity to  the  statute,  yet,  by  8  3955,  the  de- 
fendant would  be  let  in  to  defend,  upon 
compliance  with  certain  conditions. 

Assuming  that  that  section  is  not  fully 
applicable  oecause  of  the  defect  in  the  af- 
fidavit, yet  the  appellee  comes  into  a  court 
of  equify  seeking  relief  against  the  fore- 
closure of  a  mortgage.  In  such  a  case  Uiere 
«re  almost  always  certain  conditions  of  re- 
lief. If  the  moitgage  be  valid  the  rights  of 
the  mortgagee  and  those  claiming  under 
«•  him  are  to  be  protected.  Generally,  such 
S  rights  are  protected  1^  requiring  payment 
-•  of  the  mortgage  debt|*and  granting  a  right 
of  redemption.  It  is  true  that  this  right 
of  redemption  is  a  favored  right.  Russell 
T.  Southard,  12  How.  139,  13  L.  ed.  927; 
ViUa  V.  Rodriguez,  12  Wall.  323,  20  L.  ed. 
406;  Bigler  v.  Waller,  14  Wall.  297,  20  L. 
«d.  891;  Noyea  v.  Hall,  97  U.  S.  34,  24  L. 
ed.  909  iShilUiber  v.  Robinson,  97  U.  S.  68, 
24  L.  ed.  967.  But  it  is  only  a  right  of  re- 
demption which  in  this  case  and  under  th« 
jfacts  disclosed  the  appellee  is  entitled  to. 
She  does  not  pretend  in  her  affidavit  that 
the  mortgage  was  invalid,  or  that  it  had 
been  paid.  She  claims  by  a  deed  subsequent 
to  the  mortgage,  and  simply  insists  that 
she  has  not  had  her  day  In  court,  and  there- 
fore hev  rights,  which,  so  far  as  appears, 
are  only  the  rights  of  redemption,  have  not 
been  cut  off.  Harding,  as  the  grantee  of 
the  purchaser  at  the  foreclosure  sale,  stands 
in  the  shoes  of  the  mortgagee.  Br^^an  v. 
Brasius,  162  U.  S  415,  40  U  ed.  1022,  16 
Sup.  Ct.  Rep.  803.  As  shown  by  the  opin- 
ion in  that  case  and  cases  cited  therein,  a 
mortgagee  who  enters  into  possession,  not 
forcibly,  but  peacefully  and  under  the  au- 
thority of  a  foreclosure  proceeding,  cannot 
be  dispossessed  bjr  the  mortgagor,  or  one 
elaiming  under  him,  so  long  as  the  mort- 
gage remains  unpaid. 

Under  S  4498  the  appellant  Harding  has 
all  the  rights  of  an  occupying  claimant,  for 
he  was  "in  quiet  possession,  claiming  title 
and  holding  under  a  sale  and  conveyance 
made  in  pursuance  of  a  decree  in  chancery, 
where  lands  have  been  directed  to  be  sold, 
and  the  purchasers  thereof  have  obtained 
title  to  and  possession  of  the  same  without 
any  fraud  or  collusion."  Of  course,  this 
section  applies  to  proceedings  which  are  de- 
fective, for,  if  not  defective,  by  8  3955  m 
purchaser  in  good  faith  has  title,  and  can- 
not be  evicted  upon  any  terms. 

The  decree  of  the  Supreme  Court  of  Oklor- 
homa  vnll  be  reversed  and  the  case  remand- 
ed to  that  court,  with  instructions  to  set 
mMB  the  order  of  the  trial  court,  and  to 
the  entcy  of  one  which,  without  die- 


torfaiai^  tbe  ponenioB  of  Hurdlag,  will  g|vt 
to  the  appellee  the  right  to  appear,  plead, 
and  make  such  defense  as,  under  the  faeti 
of  the  case  and  the  principles  of  equitfy,  alit 
is  entitled  to. 


(187  U.  B.  118) 
HOMER  BIRD,  Plff.  in  Brr^ 

V, 

UNITED  STATES. 

Courts  —  jurisdiction  —  district  court  of 
Alaska  —  preservation  of  pending  orim- 
inal  oases  —  ^oitnesses  —  murder  —  •»- 
structions  —  accomplices, 

1.  A  prosecution 'for  murder,  pending  at  the 
time  of  the  passage  of  the  act  of  March  3, 
1899,  establishing  a  criminal  code  and  code 
of  criminal  procedure  for  Alaska,  most.  In 
view  of  the  provision  therein  for  tbe  preser- 
vation of  pending  cansesp  be  regarded  as 
within  the  "general  Jurisdiction"  In  crimi- 
nal cases  conferred  upon  the  district  court 
for  the  district  of  Alaska  by  the  act  of  June 
6,  1900  (81  Stat,  at  L.  321,  chap.  786). 
whether  that  court  be  one  newly  created  by 
that  act.  which  contains  no  provision  for  a 
transfer  of  pending  causes,  or  be  an  existing 
tribunal  continued  thereby. 

2.  A  woman  who  has  been  married  and  di- 
vorced is  not  incompetent  as  a  witness  In  a 
capital  cause  because  she  is  designated  on 
the  list  of  witnesses  furnished  to  the  de- 
fendant in  compliance  with  U.  8.  Rev.  8Ut 
I  1038,*  by  her  maiden  name^  under  which 
she  has  gone  since  her  divorce  some  ten  or 
twelve  years  ago. 

8.  An  Instruction  that.  In  determining  the  Is- 
sue of  self-defense,  the  Jury  must,  under  the 
evidence,  consider  the  situation  of  tbe  par- 
ties and  the  surrounding  circumstances;,  "to- 
gether with  the  testimony  of  witnesses  for 
the  prosecution  as  well  as  the  evidence  of 
the  defendant,"  Is  not  open  to  the  objection 
that  It  authorized  the  consideration  of  the 
testimony  of  the  witnesses  for  the  prosecu- 
tion even  If  untrue,  and  withdrew  from  the 
Jury  In  passing  on  that  Issue  all  of  the  evi- 
dence for  the  defendant  except  his  own  tes- 
timony, when  considered  with  other  Instme- 
tlons  giving  the  rule  as  to  the  credibility  of 
witnesses,  and  enjoining  the  Jury  to  con- 
sider the  whole  evidence  and  render  a  ver- 
dict In  accordance  with  the  facts  proved, 
and  to  determine  from  the  evidence  the  re- 
spective situations  of  the  several  partlea 

4.  The  refusal  of  a  requested  Instruction 
which  singles  out  certain  testimony  as  de- 
terminative of  a  reasonable  doubt  of  guilt 
Is  not  error,  even  If  such  Instruction  be  a 
correct  one,  where  the  whole  case  Is  sub- 
mitted to  the  Jury. 

B.  An  Instruction  that  an  attempt  to  escaps. 
made  after  many  months  of  confinement, 
and  comparatively  without  danger,  tended, 
though  only  slightly,  to  prove  guilt,  was  ss 
favorable  to  the  accused  as  he  could  demand 
where  the  only  testimony  on  that  subject  i^ 
la  ted  to  an  escape  made  In  October  follow* 
Ing  an  arrest  In  June,  and  was  objected  to 
solely  on  the  ground  that  the  escape  was  too 
remote  from  the  commission  of  the  offenss 
and  the  arrest  and  Imprisonment  to  be  enti- 
tled to  go  to  the  Jury. 

6.  A  requested  instruction,  though  expreoslng 
tbs  law  correctly,  Is  properly  refused  where 
there  are  no  facts  In  the  ease  to  jnstlfy  It. 

«  U.  8.  Comp.  8t  IMI,  |  m 
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[No.  806.] 

Argued  OcMer  14^  1902.    Decided  Vovem- 
Ur  17,  1902. 

IN  ERROR  to  the  District  Court  of  the 
United  SUtea  for  the  Diatriet  of  Alaska 
to  review  a  ooaviction    for    murder.     Af- 
firmed. 
The  facta  are  stated  in  the  opinion. 
Meeers.  1m  T.  Miehener,  W.  W.  Dudley, 
and  Mahny  d  Cobb  for  plaintiff  in  error. 

Aaeiatant  Attorney    Oenerai    Beok    and 
Mr.  Charlea  H.  Bobb  for  defendant  in  er- 
o  ror. 

•  Mr.  Justice  MeKeiuaa  deliyered  the 
<^inion  of  the  court: 

Homer  Bird  waa  found  guilty  of  the  crime 
of  murder,  and  waa  sentenced  to  death.  On 
appeal  to  thia  court  the  judgment  and  sen- 
tence were  reyersedi  and  the  case  remanded 
for  a  new  trial.  180  U.  S.  360,  45  L.  ed. 
570,  21  Sup.  Ct.  Rep.  403. 

A  new  trial  waa  nadf  reaultins  again  in 
the  conviction  of  Bird  for  murder,  and  a 
sentence  of  death  by  hanging  was  pronounced 
against  him.  To  this  judgment  and  sentence 
this  writ  of  error  is  dired^ed. 

After  the  first  trial  and  while  the  ease  waa 
pending  in  this  court,  that  is,  on  March  3, 
1890,  Congress  passed  a  criminal  code  and 
code  of  civil  procedure  for  Alaska,  entitled 
"An  Act  to  Define  and  Punish  Crimes  in  the 
District  of  Alaska,  and  to  Provide  a  Code 
of  Criminal  Procedure  for  Said  DistricU" 
[30  Stat,  at  L.  1253,  chap.  429.]  It  went 
into  effect  July  1,  1899. 

On  June  6,  1900,  Congress  passed  another 
act  for  Alaska,  entitled  "An  Act  Making 
Further  Provision  for  a  Civil  Government 
for  Alaska,  and  for  Other  Purposes."  31 
Stat  at  L.  321,  chap.  786. 

Plaintiff  in  error,  contending  that  these 
acta  deprived  the  court  of  jurisdiction,  when 
the  case  was  called  for  trial,  moved  the  court 
to  strike  the  cause  from  the  docket  and 
order  him  discharged:  (1)  Because  the 
court  had  no  jurisdiction  of  the  crime 
charged;  (2)  because  the  ooort  had  no  ja« 
risdiction  of  the  case.  The  motion  was  de- 
nied. It  waa  renewed  again  in  arrest  of 
judgment,  and  the  grounds  of  it  specific&lly 
alleged  as  follows: 

"1.  Because  there  has  never  been  any  plea 
entered  in  this  court  by  the  defendant,  the 
only  plea  ever  made  1^  him  being  in  the  dis- 
trict court  for  Ala.sku,  established  by  the 
act  of  Congress  of  May  17,  1884,  which  was 
abolished  by  the  act  of  Congress  of  June  6, 
1900. 

"II.  Because  the  couri  has  no  jurisdiction 

of  this  cause,  the  indictment  herein  having 

^  been    returned  into    the  district  court    for 

2  Alaska,  established  by  the  act  of  Congress 

•  of  May  17, 18R4,*and  not  into  this  court,  and 

there  Is  no  law  conferring  upon  thia  ooort 


Jmiadlfltion  onr  liMllBtiiMBito  nbuntd  §■!• 
saidoouri. 

TEL  Because  this  ooort  has  ao  ioriadl^ 
tiom  of  the  offense  eharsed  in  the  inaictment 
herein,  in  this:  The  said  indictment  charges 
MM  offense  under  S  5339  of  the  Revised  Stat^ 
utes  of  the  United  States,*  while  this  court 
has  no  jurisdiction  of  crimes,  except  as  ds^ 
fined  in  the  Criminal  Code  for  Alaska." 

The  motion  was  denied  and  an  ezcepti<»» 
was  taken.  This  ruling  constitutes  the  first 
aasignment  of  error. 

I.  The  act  of  1884  provided  a  civil  gov- 
ernment for  Alaska,  and  by  8  3  it  was  en' 
acted  as  follows: 

"That  there  shall  be,  and  hereby  is,  es- 
tablished  a  district  court  for  said  districts 
with  the  civil  and  criminal  jurisdicti(»i  of 
district  courts  of  the  United  States,  and  the 
civil  and  criminal  jurisdiction  of  district 
courts  of  the  United  Statea,  exercising  the 
jurisdiction  of  circuit  courts,  and  such  other 
jurisdiction,  not  inconsistent  with  this  act^ 
as  may  be  established  by  law;  and  a  dis- 
trict judge  shall  be  appointed  for  said  dis- 
trict, who  shall,  durinff  his  term  of  office, 
reside  therein,  and  hold  at  least  two  terms 
of  said  court  therein  in  each  year,  one  at 
Sitka,  beginning  on  the  1st  Monday  in  M&y, 
and  the  other  at  Wrangel,  beginning  on  the 
1st  Monday  in  November.'' 

By  8  7  it  was*  provided : 

"That  the  general  laws  of  the  state  of  Or- 
egon now  in  force  are  hereby  declared  to  her 
the  law  in  said  district,  so  far  as  the  same 
may  be  applicable  and  not  in  conflict  with 
the  provisions  of  this  act  or  the  laws  of  the 
United  SUtee.*'  [23  Stat,  at  L.  24,  ehap. 
53.] 

It  was  under  this  law  that  plaintiff  in  er- 
ror was  indicted  and  tried  the  first  time. 

The  act  of  March  3,  1899,  defined  the 
crime  of  homicide,  and  divided  it  into  mur- 
der in  the  first  and  second  degrees,  and  maa- 
slaughter.  The  act  contained  a  clause,  it  is 
conceded,  saving  the  jurisdiction  of  the  court 
over  prior  cases  and  crimes.  And  it  is  also 
conceded  that  the  act  is  still  in  force,  but 
it  is  urged  that  it  has  no  bearing  on  the 
questiors  presented.  It  is  contended  that 
the  act  of  1884  waa  entirely  repealed  and 
superseded  by  the  act  of  June  6,  1900,  "both 
by  express  enactment  and  by  necessary  im- 
plication;" that  "the  district  court  for  Al-e« 
aska  created*by  the  act  of  May  17,  1884,* 
was  abolished  by  the  act  of  June  6,  1900, 
and  an  entirely  new  court  created;"  and  it 
is  hemes  asserted  ''that,  in  the  absence  of  a 
provision  in  the  latter  act,  transferring 
criminal  eauses  pending  in  the  old  couri 
to  the  new,  the  latter  had  no  jurisdiction  of 
indictments  returned  into  the  old  court;'* 
that  "a  statute  conferring  upon  a  court  'gen- 
eral' jurisdiction  in  criminal  matters  must 
be  construed  to  refer  to  and  to  be  limited  by 
the  code  of  criminal  law  enacted  for  the  ter- 
ritory, and  does  not  include  jurisdiction  of 
any  offense  not  embodied  in  the  code." 

The  act  of  1884,  we  have  seen,  established 
the  district  court  for  Alaska  "with  the  civil 
and  criminal  jurisdiction  of  district  oourts 
of  the  United  States,  and  the  civil  and  crim- 
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inal  Jurisdiction  of  district  courts  of  the 
United  States  exercising  the  jurisdiction  of 
circuit  courts."  It  also  provided  for  the 
appointment  of  a  district  judge,  a  governor, 
and  other  officers.  It  made  provision,  as  de- 
clared in  its  title,  for  a  civil  government  in 
Alaska. 

The  act  of  June  6,  1900,  is  entitled  "An 
Act  flaking  Further  Provision  for  a  Civil 
Government  for  Alaska,  and  for  Other  Pur- 
poses." It  provides  for  a  governor  and  other 
oflicers,  and  its  provisions  for  a  court  are  as 
follows : 

"There  is  hereby  established  a  district 
court  for  the  district,  which  shall  be  a  court 
of  general  jurisdiction  in  civil,  criminal,  eq- 
uity, and  admiralty  causes;  and  three  dis- 
trict judges  shall  be  appointed  for  the  dis- 
trict, who  shall,  during  their  terms  of  of- 
fice, reside  in  the  divisions  of  the  district 
to  which  they  may  be  respectively  assigned 
by  the  President. 

"The  court  shall  consist  of  three  divisions. 
The  judge  designated  to  preside  over  divi- 
sion numbered  one  shall,  during  his  term 
of  office,  reside  at  Juneau,  and  shall  hold  at 
least  four  terms  of  court  in  the  district  each 
year,  two  at  Juneau  and  two  at  Skagway, 
and  the  judge  shall,  as  near  January  1  aa 
practicable,  designate  the  time  of  holding 
the  terms  during  the  current  year. 

"The  judge  designated  to  preside  over  di- 

^  vision  numbered  two  shall  reside  at  St.  Mi- 

^ehaels  during  his  term  of  office,  and  shall 

•  hold  at  least  one  term  of  court  each  ^ear  at 

St.  Michaels,  in  the  district,  beginning  the 

8d  Monday  in  June. 

"The  judge  designated  to  preside  over  di- 
vision numbered  three  shall  reside  at  Eagle 
City  during  his  term  of  office,  and  shall  hold 
at  least  one  term  of  court  each  year  at  Eagle 
City,  in  the  district,  beginniuff  on  the  1st 
Monday  in  July."  [31  Stat,  at  li.  321,  chap. 
786,  f  4.] 

Section  5  declares  the  jurisdiction  of  each 
division  of  the  court  to  extend  over  the  whole 
district,  and  provides  for  a  change  of  venue 
from  one  division  or  place  to  another.  The 
act  further  empowers  the  judges  to  appoint 
their  own  clerks,  commissioners,  etc. 

Section  10  provides  that  the  "judges  •  .  . 
[and  other  officers]  provided  for  in  this  act 
shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate," 
etc.,  and  a  salary  of  $5,000  is  provided,  in- 
stead of  $3,000,  as  under  the  old  law. 

Section  25  provides  that  "the  officers  prop- 
erly qualified  and  actually  discharging  offi- 
cial duties  in  the  district  at  the  time  of  the 
approval  of  this  act  may  continue  to  act  in 
their  respective  official  capacities  until  the 
expiration  of  the  terras  for  which  they  were 
respectively  appointed  unless  sooner  re- 
moved." And  it  is  provided  in  f  368  as  fol- 
lows: 

"No  person  shall  be  deprived  of  any  exist- 
ing legal  right  or  remedy  by  reason  of  the 
passage  of  this  act,  and  all  civil  actions  or 

Sroceedings  commenced  in  the  courts  of  the 
istriet  before  or  within  sixty  days  after  the 
approval  of  this  act  may  be  prosecuted  to 
final  judgment  under  the  law  now  in  force 


in  the  district,  or  under  this  act.  All  acta 
and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed."  [p. 
662.] 

It  is  upon  these  provisions  that  oounsel 
for  plaintiff  in  error  rest  the  contentions 
which  we  have  quoted.  The  principal  con- 
tention is  that  the  district  court  for  Alaska, 
created  by  the  act  of  May  17,  1884,  was 
abolished  by  the  act  of  June  6,  1900,  and  an 
entirely  new  court  created.  The  contention 
is  supported  with  ability,  but  we  do  not 
think  that  it  is  necessary  to  decide  it  on  this 
record.  That  Congress  did  not  intend,  by 
the  act  of  June,  1900,  to  affect  the  prosecu- 
tion of  prior  offenses  is  manifest  from  the 
act  of  March  3,  1899,  supra,  30  Stat,  ai^ 
L.  1286,  chap  429.  This  act,  though  passed  e« 
prior  to  the  act  of  June,  1900,*e<m8tituted,* 
with  the  latter  act,  a  part  of  the  scheme  of 
government  for  Alaska.  By  the  act  of  March 
3,  1899,  it  is  provided  "that  nothing  herein 
contained  shall  apply  to,  or  in  any  way  af- 
fect, any  proceeding  or  indictment  now  found 
or  pending,  or  that  may  be  found,  for  any 
offense  committed  before  the  passage  of  this 
act."  Section  219.  The  act  was  in  force 
at  the  time  of  the  passage  of  the  act  of  June, 
1900.  It  constituted  then  and  constitutes 
now  the  code  of  criminal  law  enacted  for 
the  territory,  and  the  crimes  there  defined 
constitute  the  criminal  causes  of  which  the 
district  court,  by  the  act  of  June,  1900,  is 
given  "general"  jurisdiction.  Necessarily, 
Uierefore,  not  only  the  criminal  causes  sub- 
sequent to  the  act  of  1899,  but  the  criminal 
causes  saved  by  it,  are  oovered  by  its  pro- 
visions. In  other  words,  the  tribunal  pro- 
vided by  the  act  of  1900,  whether  it  is  newly 
created  or  an  existing  one  continued,  has 
jurisdiction  of  all  the  criminal  causes  em- 
braced by  the  provisions  of  the  act  of  March 
3,  1899.  And  it  makes  no  difference  that 
the  records  and  files  "of  the  old  court"  are 
not  made  records  and  files  "of  the  new 
court."  They  must  be  considered  as  made, 
as  the  means  of  exercising  the  jurisdiction 
conferred.  It  being  the  intent  of  Congress 
to  save  "any  proceeding  or  indictment" 
found  or  pending  "for  any  offense  committed 
before  the  passage"  of  the  act  of  1899,  in 
construing  the  act  of  1900,  "some  d^^ee 
of  implication  may  be  called  in  to  aid  that 
intent."  6  Cranch,  314,  3  L.  ed.  234.  There 
is  a  presumption  against  a  construction 
which  would  render  a  statute  ineffective  or 
inefficient,  or  which  would  cause  grave  pub- 
lic injury  or  even  inconvenience. 

We  find  nothing  in  the  cases  cited  by 
plaintiff  in  error  to  defeat  our  conclusion. 
In  MoNulty  v.  Batty,  10  How.  72,  13  L.  ed. 
333,  there  was  a  transfer  of  sovereignty;  a 
territory  became  a  state,  and  it  was  held 
"the  territorial  government  ceased  to  exist 
and  all  the  authority  under  it,  including 
the  laws  organizing  its  courts  of  justice, 
and  providing  for  a  revision  of  their  judg- 
ments in  this  court  [Supreme  Court  of  the 
United  States]  by  appeals  or  writs  of  error." 
All  that  is  material  in  Freeb<nm  v.  Smith,  2 
Wall.  160,  17  L.  ed.  922,  depends  upon  the 
same  consideration.    In  Merchants  Ins.  Co* 
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19  T.  Ritehiey  6  WftlL  641,  18  L.  ed.  540,  it  waa 
2  decided  that  the  act  of  1833,  which  gave  the 
•  eitizens  of  a  state  ^e  right  to  sue  citizens 
of  the  same  state  in  the  courts  of  the  United 
States,  for  causes  arising  under  the  revenue 
laws,  was  repealed  by  a  subsequent  stat- 
ute, and  that  therefore  the  national  courts 
had  no  longer  jurisdiction  of  such  causes. 
In  other  words,  it  was  held  that,  as  the  ju- 
risdiction depended  upon  the  statute,  it  waa 
taken  away  by  the  repeal  of  the  statute.  Ew 
parte  McCardU,  7  Wall  606,  19  L.  ed.  264; 
The  Assessor  v.  Osborne,  9  Wall.  667,  suh 
ffiom.  Gates  v.  Oshomet  19  L.  ed.  748;  Balti- 
more  d  P.  R,  Co.  v.  Grant,  98  U.  S.  398,  25 
L.  ed.  231,  and  United  States  v.  Tynen,  U 
Wall.  88,  20  L.  ed.  153,  were  to  the  same 
effect.  In  the  latter  case  there  waa  not  an 
express  repeal  of  the  prior  statute,  but  it 
was  decided  that  the  latter  act  effected  such 
repeal  upon  the  principle  that  if  two  acts  are 
''repugnant  in  any  of  thdr  provisions,  the 
Utter  act,  without  any  repealing  clause,  op- 
erates, to  the  extent  of  the  repugnancy,  as  a 
repeal  of  the  first;  and  even  where  two  acts 
are  not  in  express  terms  repugnant^  yet,  if 
the  latter  act  covers  the  whole  subject  of 
the  first,  and  embraces  new  provisions,  plain- 
ly showing  that  it  was  intended  as  a  sub- 
stitute for  the  first  act,  it  will  operate  as  a 
rep^l  of  that  act."  This  principle  plain- 
tiff in  error  relies  on,  and  urges  that  it  was 
recently  asserted  and  applied  in  Murphy  ▼. 
Utter,  186  U.  S.  95,  46  L.  ed.  1070,  22  Sup. 
Ot  Rep.  776.  The  principle  is  not  pertinent 
in  the  view  we  take  of  the  statutes. 

2.  One  of  the  witnesses  for  the  prosecu- 
tion was  a  woman.  She  was  designated  on 
the  indictment  by  the  name  of  Naomi 
Strong.  It  was  contended  that  Naomi 
Strong  was  not  her  name,  and  plaintiff  in 
error  objected  to  her  testimony  on  the 
ground  that  her  true  name  had  not  been  fur- 
nished on  the  list  of  witnesses  given.  The 
objection  was  overruled,  and  the  ruling  is 
assigned  as  error.  At  the  request  of  the 
plaintiff  in  error  the  jury  was  withdrawn 
and  the  witness  examined  before  the  court 
as  to  her  name,  and  she  testified  that  her 
maiden  name  was  Naomi  Strong,  but  she 
had  been  married  and  divorced.  She  refused 
to  £pve  the  name  of  her  husband.  She  also 
testified  that  she  had  been  divorced  ten  or 
twelve  years,  and  upon  her  divorce  she  went 
by  her  maiden  name.  Subsequently  she  went 
by  the  name  of  Byers,  when  living  with  a 
9  man  by  that  name,  and,  after  mefn^ing  plain- 
S  tiff  in  error,  she  went  by  his  name.  She  tes- 
*  tified  that  she  met  the  plaintiff  in*error  in 
1893  or  1894,  and  left  New  Orleans  with  him 
the  1st  of  May.  1898,  to  join  the  expedition 
to  Alaska,  during  which  the  homicide  was 
eommitted.  She  and  plaintiff  in  error  trav- 
eled as  husband  and  wife  under  the  name  of 
Mr.  and  Mrs.  Bundick. 

The  ruling  of  the  court  was  right.  Sec- 
tion 1033*  of  the  Revised  Statutes  of  the 
United  States  requires  that  in  a  capital  case 
the  list  of  the  witnesses  and  Jurors  shall  be 
delivered  to  the  defendant  at  least  two  en- 
tire days  before  the  trial.  By  list  of  the 
wltiiesses  means  a  list  containing  the  names 
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of  the  witnesses,  and,  necessarily,  this 
means  the  names  which  they  then  bear,  and 
which  identify  them.  The  purpose  of  the 
statute  is  to  point  out  to  the  defendant  the 
person  who  may  testify  against  him,  and 
that  is  best  accomplished  by  the  name  the 
witness  bears  at  the  time,  and  not  some 
name  that  such  witness  may  have  had  at 
some  prior  time.  The  present  case  demon- 
strates the  sense  of  this.  It  does  not  appear 
how  long  the  witness  had  been  married,  and 
to  have  designated  her  by  her  married  name 
might  have  conveyed  no  information  about 
her.  A  question  could  be  raised  whether  the 
objection  to  the  witness  was  made  in  time. 
Logan  v.  United  States,  144  U.  S.  263,  36  L. 
ed.  429,  12  Sup.  Ct  Rep.  617. 

3.  There  are  errors  assigned  on  the  in- 
structions given  or  refused,  and  for  their  un- 
derstanding an  outline  of  the  facts  is  neo- 
essary. 

In  the  spring  of  1898  the  plaintiff  in  error, 
Hurlin,the  deceased,  Charles  Scheffler,R.S. 
Patterson,  and  Naomi  Strong  organized  a 
party  to  prospect  in  Alaska  for  gcSd.  Each 
of  the  men  was  to  contribute  $500  for  pur- 
chasing an  outfits  Scheffler  failed  with  his 
contribution,  and  plaintiff  in  error  furnished 
something  over  $1,000.  At  San  Francisco, 
California,  a  small  steam  launch  and  a  scow 
32  feet  long  by  0  feet  beam  were  bought,  to- 
ffether  with  the  usual  supply  of  food,  cloth- 
ing, etc 

The  party  sailed  from  San  Francisco,  and 
reached  St.  Michael  July  4.  Shortly  after, 
they  started  up  the  Yiikon  river,  reaching 
a  point  in  September  about  600  miles  above 
its  mouth,  and  there  determined  to  go  intot* 
winter  quarters,  and  for  that  purpose  began  3 
the  construction  of  a^eabin.  Dissent  ions* 
arose  in  the  party,  and  the  plaintiff  in  er- 
ror and  the  rest  of  the  party  do  not  agree 
in  their  testimony  as  to  who  was  in  fault. 
A  resolution  to  separate  was  formed,  but  its 
execution  was  postponed,  at  the  request  of 
the  plaintiff  in  error,  until  the  cabin  should 
be  finished.  The  cabin  was  finished  on  Sep- 
tember 26.  In  the  meantime  there  had  been 
disagreements  as  to  the  division  of  supplies. 
The  homicide  occurred  on  the  morning  of 
the  27th  of  September.  The  witnesses  for 
the  prosecution  substantially  agree  that  the 
party  collected  for  breakfast  on  that  morn- 
ing,— Patterson,  Hurlin,  and  Scheffler  going 
first,  the  plaintiff  in  error  subsequently 
ioining  them,  he  seating  himself  on  his 
bunk  back  of  the  others,  and  they  sat  as 
follows:  Patterson  on  the  right,  Scheffler 
in  the  center,  and  Hurlin  on  the  left. 

We  may  quote  from  the  testimony  of 
the  woman.  Her  statement  was  substantial- 
ly corroborated  by  the  others;  their  state- 
ments only  varied  in  some  details  or  differ- 
ences which  arose  from  their  different  po» 
sitions. 

Scheffler  and  I  were  talking  about  a  trap 

I  had  set  to  catch  some  grouse,  and 

.    .    .    A. ^wc  were  talking  about  it, 

and  all  at  once  I  heard  Mr.  Bird's  gun  dick, 
— shotgun, — ^when  he  broke  it^  it  clicked,  of 
course,  and  I  looked  np,  and  he  had  the  gun 
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to  Idi  thoulder,  and  in  tiie  mMotiine  Mr. 
tehcffler  looked  around;  I  think  he  fired  at 
Mr.  Hurlin*  and  then  Sdielfter  looked 
around  and  held  up  hie  hands  and  told  him 
lor  God'e  sake  not  to  shoot  him,  and  I 
jumped  up  after  he  fired  at  Hurlin,  and  Mr. 
Patterson  kind  of  jumped  hack  of  me, — 
jumped  behind  me  like,  and  I  asked  Bird 
not  to  shoot;  he  had  the  gun  to  his  shoulder 
all  the  time,  and  I  jumped  and  run ;  put  my 
head  over  Patterson's  shoulder  and  run 
through  the  boat,  and  just  as  I  passed  him 
in  the  boat  he  fired  at  Mr.  Patterson,  and 
Patterson  jumped  overboard;  whether  the 
shot  struck  him  when  he  jumped  overboard 
I  don't  know;  and  in  the  meantime  I  jumps 
out  on  the  beach,  and  Mr.  Patterson  jumps 
overboard,  and  Mr.  Bird  comes  running  out, 
climbs  over  the  bow  of  the  boat  with  two 
ffuns  in  his  hand — ^his  own  and  Mr.  Schef- 
00  ler's  —  and  heads  Patterson  off;  the  boat 
2  was  in  the  water  just  kind  of  half  on  the 
*  beaeh*and  half  in  the  water,  and  so  Mr.  Pat- 
terson wades  around  on  the  side  of  the  boat 
to  get  out,  and  Bird  heads  him  off  and  tells 
him  not  to  come  near  him,  and  Patterson 
kept  begging  him  not  to  shoot  him,  and  Bird 
up  with  his  gun  again  and  says,  "Bob,  you 
dirty  son  of  a  bitch,  you're  the  cause  of 
this,"  and  shot  at  him  the  second  time,  and 
Patterson  came  to  the  beach. 

Q,  Well,  compose  yourself,  Mrs.  Strong, 
if  you  can,  and  co  on  and  state  what  oc- 
eurred  there.  Wnat  happened  when  Mr. 
Patterson  got  to  the  beach  T  —  A,  They  were 
all  on  the  beach  then,  and  he  begged  Bird 
not  to  shoot  him. 

Q.  What  did  he  say  to  him?  —  A.  He 
held  out  his  hands  and  told  him  for  God's 
sake  to  think  of  his  poor  family. 

Q.  What  did  Bird  sayT  ^  A.  I  don't  re- 
member any  more  what  he  did  say;  I  think 
he  says,  "Bob,  I  have  thought  of  our  fami- 
lies," or  something  like  that. 

Q.  At  the  time  he  fired  at  Hurlin,  did  you 
see  what  Mr.  Hurlin  did?  Immediately  aft- 
er, as  far  as  Hurlin  was  concerned?  Imme- 
diately after  the  shooting  of  Hurlin,  what 
followed  [witness  sobs] ;  what  did  he  do, 
Mrs.  Strong?  —  A,  Mr.  Hurlin? 

Q.  Yes.  —  A,  He  never  moved  at  all;  he 
sat  in  the  same  position  when  he  was  shot. 

Q.  Did  his  body  change  position  at  all? 
— A,  No;  just  remained  that  way  for  quite 
a  while. 

Q.  Did  you  see  any  evidence  of  a  wound 
on  Mr.  Hurlin, — ^anything?  —  A,  I  saw 
where  there  was  a  hole  in  his  head  right 
here,  the  left  side. 

The  plaintiff  in  error  claimed  to  have 
acted  in  self-defense.  His  testimony  will  be 
given  hereafter,  in  connection  with  an  in- 
struction to  which  it  is  more  particularly 
pertinent. 

In  view  of  the  testimony,  error  is  based 
upon  the  following  instruction  given  by  tlie 
trial  court: 

"In  this  connection  you  may  consider 
whether  the  gun  of  the  defendant  was  placed 
at  a  point  near  his  bed,  as  stated  by  the  wit- 
for  the  prosecution,  and  whether  the 


defendant  took  hia  gun  fran  the  point  whmm 
it  was  described  to  have  been  placed,  by  the 
witnesses  for  the  prosecution,  and  whether,  • 
vnthout  any  act  on  the  part  of  the  deceased  3 
or  either  of  those* sitting  near  him,  he  ma-* 
liciouslv,  from  behind  the  backs  of  these 
men,  when  no  attack  was  made  against  him 
in  any  way,  wilfully  and  maliciously  shot 
the  deceased,  Hurlin,  in  the  back  and  side 
of  the  head,  thereby  taking  his  life;  or 
whether  the  statement  of  the  defendant  is 
true,  that  a  quarrel  ensued  between  himself 
and  Patterson  while  discussing  their  ao- 
counts ;  that  blows  passed  between  them,  and 
that>  after  hearing  the  witness  Naomi  Strong 
say,  'They  are  getting  their  guns, — ^if  he 
did  hear  any  such  thing,  and  if  you  so  find, 
— ^whether  he  sprang  down  to  a  point  near 
the  water  barrel  and  there  seized  his  gun» 
and  immediately  raising  the  same  shot  Hur- 
lin while  he,  Uie  said  Hurlin,  was  in  the  act 
of  attempting  to  draw  a  gun  from  his  sleep- 
ing bag;  ana,  if  all  of  that  was  true,  as  the 
defendant  states,  whether  he  was  under  the 
necessity  of  immediately  shooting  and  killing 
the  said  Hurlin  in  order  to  protect  his  own 
life,  or  if,  as  the  situation  then  appeared 
to  him,  such  necessity  of  immediately  shoot- 
ing Hurlin  in  order  to  save  his  own  life  ex- 
isted. 

"If  you  find  from  the  evidence  that  the 
statements  of  defendant  Bird  in  these  re- 
spects are  true,  and  that  the  statement  of  the 
witnesses  of  the  prosecution  are  not  true, 
and  that  the  defendant  Bird  shot  and  killed 
the  said  Hurlin  under  circumstances,  as  th^ 
then  appeared  to  him,  necessary  for  the  pro- 
tection of  his  own  life,  then  you  should  find 
him  not  guilty.  But  if  you  should  further 
find  that  the  statement  of  the  defendant 
Bird  is  true  as  to  the  acts  of  the  said  Hur- 
lin as  to  obtaining  his  own  gun  in  the  man- 
ner he  described,  and  yet  the  apparent  dan- 
ger was  not  such  as  to  make  it  necessary  or 
apparently  necessary  for  him  to  kill  the  de- 
ceased, Hurlin,  without  giving  him  any 
warning, — if  you  find  he  gave  him  no  warn- 
ing,— and  without  calling  upon  him,  the 
said  Hurlin,  to  desist  in  his  efforts  to  obtain 
his  gun,  and  that  the  defendant,  under  such 
circumstances,  shot  and  killed  the  deceased, 
Hurlin,  without  apparent  necessity  therefor 
in  order  to  preserve  his  own  life,  then  you 
should  find  the  defendant  guilty  of  man- 
slaughter at  least. 

"But   ip  determining  this  matter,  under 
the  evidence  before  you,  you  must  consider e 
the  situation   of  the  parties   at  the  time^ 
'and  all  the  surrounding  circumstances,  to-* 
gether  with  the  testimony  of  the  witnessee 
for  the  prosecution,  as  well  as  the  evidence 
of  the  aefendant." 

The  contention  of  the  plaintiff  in  error  ia 
that  the  last  paragraph  "qualified  the  whole 
instruction,  and  permeated  it  with  two  er- 
rors;" because  it  was  in  effect  declared  that» 
even  if  the  testimony  of  the  witnesses  for  the 
government  were  untrue,  it  was  to  be  con- 
sidered in  determining  the  verdict;  and  be- 
cause all  of  the  evidence  of  the  defendant 
(plaintiff  in  error)  was  withdrawn  from  the 
juiy  in  passing  on  the  issue  of  self-delenae* 
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Hie  iafllnwtioB  is  not  open  to  thii  critl- 
drai  whoi  eonsidered  in  eonneetion  with 
other  infltruetionft.  The  rule  as  to  the  cred- 
ibility of  witnesses  was  given  in  other  in- 
structions, and  did  not  have  to  accompany 
every  ruling,  and  the  jury  were  instructed 
that  it  was  their  duty  "to  consider  the  whole 
evidence,  and  render  a  verdict  in  accordance 
with  the  facts  proved  upon  the  trial."  The 
injunction  was  not  limited  b;^  the  paragraph 
complained  of  by  plaintiff  in  error.  That 
was  preceded  by  the  following: 

"In  considering  whether  the  killing  in  this 
case  was  justifiable  or  excusable  on  Uie 
ground  of  self-defense,  the  jury  should  con- 
sider all  the  circumstances  attending  the 
killing,  the  conduct  of  the  parties  at  the 
time  and  shortly  prior  thereto,  and  their  re- 
spective situations  at  the  time.  Yon  should 
determine  from  the  evidence  in  this  case 
whether  the  several  parties  were  sitiiated, 
at  the  time  of  the  killing,  as  described  by 
the  witness  for  the  prosecution  or  described 
l^y  the  defendant  himself," 

The  italics  are  ours,  and  manifestly  the 
injunction  was  to  determine  from  the  whole 
evidence  "the  respective  situations"  of  the 
''several  parties."  And  the  same  injunction 
was  expressed  in  the  concluding  paragraph 
of  the  instruction.  This  view  makes  it  un- 
necessary to  consider  at  length  the  instruc- 
tion requested  by  plaintiff  in  error,  the  re- 
fusal of  which  constitutes  the  8th  assign* 
ment  of  error.  It  selected  and  gave  certain 
testimony  prominence,  and  attempted  to 
make  it  determinative  of  a  reasonable  doubt 
H  of  the  guilt  of  the  plaintiff  in  error.  If  we 
S  could  concede  the  correctness  of  such  an  in- 
*  struction  the*  refusal  cannot  be  claimed  as 
error,  if  the  whole  case  was  submitted  to 
the  jury;  and  we  think  it  was. 

4.  The  7th  assignment  of  error  is  based 
upon  the  following  instructions: 

"Evidence  has  been  offered  of  the  escape 
of  the  defendant,  or  attempted  escape,  after 
arrest  on  the  charge  on  which  the  defendant 
is  now  being  tried.  This  evidence  is  admitted 
on  the  tiieory  that  the  defendant  is  in  fear 
of  the  consequences  of  his  crime  and  is  at- 
tempting to  escape  therefrom;  in  other 
words,  that  guilt  may  be  inferred  from  the 
fact  of  escape  from  custody.  The  court  in- 
structs you  that  the  inference  that  may  be 
drawn  from  an  escape  is  strong  or  slight  ac- 
cording to  the  facts  surrounding  the  party 
at  the  time.  If  a  party  is  caught  in  the  act 
of  crime  and  speeoily  makes  an  attempt  for 
liberty  under  desperate  circumstances,  the 
inference  of  guilt  would  be  strong;  but  if 
the  attempt  was  made  after  many  months  of 
confinement  and  escapes  comparatively  with- 
out danger,  then  the  inference  of  guilt  to 
be  drawn  from  an  escape  is  slight;  but 
whether  the  inference  of  guilt  is  strong  or 
alight  depends  upon  the  conditions  and  cir- 
enmstanoes  surrounding  the  accused  person 
at  the  time." 

There  was  no  error  in  the  instruction.  It 
submitted  to  the  iniy  the  attempt  to  es- 
cape aa  a  fact  to  be  eonsidered,  not  aa  de- 
terminative of  guilty  and  Allen  v.  United 
States,  164  U.  8.  402,  41  L.  ed.  628,  17  Sup. 


CL  B«|k.  1S4»  •VpUm,  and  not  Btarr  t. 
United  States,  164  U.  S.  627,  41  L.  ed.  577, 
17  Sup.  Ct  Rep.  223.  Indeed,  when  the  state 
of  the  record  is  considered  the  charge  given 
was  as  favorable  to  the  accused  as  the  law 
warranted.  The  only  testimony  on  the  sub- 
ject of  flight  related  to  an  escape  made  by 
the  prisoner  in  October,  following  his  arrest 
in  June.  This  testimony  was  objected  to, 
not  because  proof  of  flight  was  per  se  inad- 
missible, but  solely  on  the  ground  that  the 
escape  in  question  was  too  remote  from  the 
commission  of  the  offense  charged  and  the 
arrest  and  imprisonment  of  the  accused,  to 
be  entitled  to  go  to  the  jurv.  The  court  over- 
ruled the  objection  on  the  ground  that  it 
went  to  the  force  of  the  evidence,  and  not 
to  its  admissibility.  When,  therefore,  the 
court  charged  the  jury  that  an  attempt  to 
escape^  "made  after  many  months  of  oon-e« 
finement"  and  "comparatively  without  dan-JJ 
ger,"  tended^only  slightly  to  prove  guilt,  we* 
think  the  instruction  was  not  amenable  to 
the  criticism  made  of  it.  In  view  of  the  in- 
struction which  the  court  gave,  as  just 
stated,  we  think  the  court  committed  no  er- 
ror in  not  giving  a  more  elaborate  instruc- 
tion on  the  subject  of  flight,  which  was  asked 
by  the  accused.  Eveiything  in  the  charge 
asked,  as  applied  to  the  case,  was  embraced 
in  the  charge  given. 

5.  The  [plaintiff  in  error  requested  the 
court  to  give  an  instruction  which  defined 
principal  and  accessory,  expressed  the  legal 
value  of  the  testimony  of  an  accomplice  and 
the  necessity  of  its  corroboration  to  justify 
a  conviction,  and  submitted  to  the  jury  to 
determine  whether  Charles  ScheiOer  and  Na- 
omi Strong  were  or  were  not  the  acoomplicea 
of  plaintiff  in  error  in  the  killing  of  Hurlin. 
Assuming,  without  deciding,  that  the  in- 
struction requested  expressed  the  law  cor- 
rectly, it  was  nevertheless  rightly  refused, 
because  there  were  no  facts  m  the  case  to 
justify  it.  The  plaintiff  in  error  testified, 
and  claimed  to  have  killed  Hurlin  in  self- 
defense.  His  version  of  the  controversv 
which  preceded  the  homicide  was  aa  fol- 
lows: 

I  says  to  him  [Patterson],  "^ou  fellows 
are  nothing  but  a  pack  of  thieves;  you  made 
10  per  cent  on  them  bills  in  Fresco;"  and 
Patterson  says  "You're  a  liar;"  I  saya» 
"You're  another,"  and  with  that  we  dug  into 
each  other. 

Q,  And  what  happened?  —  A.  He  struck 
me  and  I  struck  him. 

Q,  Where  did  you  strike  him?— A.  In 
the  eye,  and  I  knocked  him  off  the  sacks  and 
he  fell  down,  and  with  that  Naomi  hollers, 
"Look  out.  Homer,  they're  getting  their 
guns."  Hurlin  was  coming  up  with  his  gun 
under  his  sleeping  bag,  one  end  of  it  tills 
way.  I  shot  Hurlin,  and  Patterson  ran  to 
the  bow  of  the  boat;  he  had  to  stoop  like 
that,  and  he  jumped  for  his  gun,  and,  as  he 
did  so,  I  shot  him. 

Q.  Come  to  this  map  and  point  out  Just 
where  you  were  when  you  shot  at  Hurlin.-* 
A.  I  was  in  here;  I  Jumped  down  here  and 
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got  the  gnn  and  stood  right  about  here; 
^Dcheffler  and  the  voman  was  here. 
^     Q,  Where   was    Hurlin? — A,  Hurlin   was 
There  reaching  for^his  gun  under  the  sleep- 
ing bags,  and  had  it  under  his  knee  like  this 
way. 

Q,  And  where  was  Patterson? — A,  He 
was  jumping  from  here  over  against  the 
edge  like, — ^you  see  the  rifle  was  right  in 
here.  I  had  seen  that  gun  there  before,  for 
SchelHer  had  it  out,  and  brought  in  and  set 
it  down  there.    He  was  going  for  that. 

It  is  hardly  necessary  to  point  out  that 
this  testimony  shows  the  woman  to  have 
been  an  innocent  spectator  of  the  fray,  and 
if  Scheffler  had  any  guilty  connection  with 
what  transpired,  it  was  not  as  the  accomplice 
of  plaintiff  in  error.  Nor  did  he  become  an 
accomplice  by  not  disclosing  the  homicide 
until  some  time  afterward. 

We  find  no  error  in  the  other  rulings,  ob- 
jected to,  nor  do  they  require  particular  re- 
view. 

Judgment  affirmed. 


(187  U.  S.  133)         

8ANF0RD  JACOBI,  Plff.  in  Err^ 

V, 

STATE  OP  ALABAMA, 

Error  to  state  court  — -  Federal  question, 

A  claim  that. the  admission  In  evidence  of  the 
previous  testimony  of  an  absent  witness  was 
in  violation  of  the  14th  Amendment  to  the 
Federal  Constitution  was  not  specially  set 
op  at  the  proper  time  and  In  the  proper  way 
to  confer  Jurisdiction  on  the  Supreme  Court 
of  the  United  States  to  review  the  Judgment 
of  the  highest  court  of  a  state,  by  an  assign- 
ment of  error  In  that  court,  which  was  not 
considered  by  it  presumably  because  no  such 
question  had  been  raised  In  the  trial  court. 

[No.  841.] 

Argued  November  7,  1902.    Decided  Vovem- 
her  17,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
affirming  a  conviction  in  the  City  Court  of 
Montgomery  for  criminal  assault  Dis- 
missed, 

See  same  case  below  (Ala.)  32  So.  168. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Henry     Ii.     LaBams,     Lionel 
AdamSy  J,  N.  Luce,  and  B.  Michel  for  plain- 
tiff in  error. 

Mr,  Charles  Gayle  Brown  for  defend- 
Sant  in  error. 

•  *  Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Jacob!  was  convicted  in  the  city  court  of 
Montgomery,  Montgomery  county,  Alabama, 
on  an  indictment  for  criminal  assault,  and 
the  j'udgment  against  him  was  affirmed  by 
the  supreme  court  of  that  state.  32  So. 
158.  To  revise  that  judgment  this  writ  of 
error  was  brought. 

The  conviction  was  the  result  of  a  second 


trial  of  the  case,  and  the  alleged  victim  of 
the  assault,  who  had  testified  at  the  first 
trial,  was  not  present  at  the  second.  But 
evidence  of  her  previous  testimony  was  ad- 
mitted against  defendant's  objection,  and  it 
is  contended  that  thereby  defendant  was  de- 
prived of  rights  secured  by  the  Federal  Con- 
stitution, and  denied  due  process  of  law. 
The  question  for  us  to  decide  at  the  outset 
is  whether  such  a  claim  was  specially  set 
up  at  the  proper  time  and  in  the  proper 
way. 

The  rule  is  firmly  established  by  the  de- 
cisions   of  the    highest  court  of    Alabama, 
that  when  a  witness  is  beyond  the  jurisdic-^ 
tion  of  the  courts  whether  he  has  removed  h 
from   the  state*  permanently  or  for  an  in-* 
definite   time,   his   testimony   on   a   former 
trial  for  the  same  offense  may  be  given  in 
evidence  ogainst  defendant  on  a  subsequent 
trial.    Lotos  v.  State,  86  Ala.  47,  5  So.  435; 
Ferry  v.  State,  87  Ala.  30,  6  So.  425;  Pruitt 
V.  State,  92  Ala.  41,  9  So.  406;  Mattheu>8  t. 
State,  96  Ala.  62,   11  So.  203;   Burton  t. 
State,  115  Ala.  1,  22  So.  585. 

In  this  case,  evidence  was  introduced  be- 
fore the  trial  judge  that  the  witness  waa 
not  in  the  state  at  the  time  of  the  trial,  and 
that  her  absence  was  of  a  permanent  or  in- 
definite nature.  There  was  no  pretense  of 
absence  by  procurement,  and  there  was  evi- 
dence of  diligence  in  attempting  to  serve 
process  upon  her.  It  was  held  that  suffi- 
cient foundation  for  the  admission  of  evi- 
dence of  her  former  testimony  had  been 
laid,  and  the  supreme  court  concurred  in 
that  conclusion.  Defendant  objected  to  this 
preliminary  proof,  and  moved  to  exclude  it 
on  several  grounds,  one  of  which  was  "that 
the  defendant  has  the  constitutional  right 
to  be  confronted  by"  the  witness.  These 
objections  having  been  overruled,  evidence 
was  introduced  of  the  testimony  given  bf 
the  absent  witness  on  direct  and  cross  ex- 
amination on  the  former  trial,  to  which  de- 
fendant objected  on  the  ground,  among 
others,  "that  the  defendant^  Jacobi,  has  the 
constitutional  right  to  be  confronted  by  the 
witnesses  against  him."  The  trial  judge 
overruled  defendant's  objections,  and  eaSh 
ground  thereof,  and  admitted  the  evidence, 
and  defendant  duly  excepted.  No  reference 
to  the  Constitution  of  the  United  States  was 
made  in  the  objections.  The  Constitution 
of  Alabama  provided  that  [art.  1,  f  7]  in 
all  criminal  prosecutions  the  accused  has  a 
right  ...  to  be  confronted  by  the  wit- 
nesses against  him;"  and  it  is  plain  that 
the  constitutional  right  asserted  was  under 
the  state  Constitution.  Miller  v.  ComtoaU 
R.  Co,  108  U.  S.  131,  42  L.  ed.  409,  18  Sup. 
Ct.  Rep.  34;  Endovoment  d  Benev,  Asso,  t, 
Kansas,  120  U.  S.  103,  30  L.  ed.  593,  7  Sup. 
Ct.  Rep.  499. 

After  the  case  reached  the  state  supreme 
court,  error  was  assigned  to  the  admission 
of  the  evidence,  as  being  in  violation  of  the 
14th  Amendment.  The  supreme  court  did 
not  refer  to  that  contention,  presumably  be- 
cause of  the  settled  rule  in  Alabama  in 
criminal  cases,  that  when  specific  grounds 
of  objection  to  the  admission  of  evidence  are 
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>  assigned,  all  others*  are  waived  {MoDaniel 
T.  Btate,  07  Ala.  14,  12  So.  241) ;  and  that 
the  supreme  court  will  not  decide  a  ques- 
tion relating  to  the  admission  of  evidence, 
not  made  and  acted  on  in  the  trial  court 
{Freeman  ▼.  Swan,  22  Ala.  106;  Robertson 
T.  Robinson,  66  Ala.  610,  39  Am.  Rep.  17). 
The  supreme  court  was  therefore  not  called 
upon  to  revise  the  judgment  of  the  city 
court  for  error  not  committed,  and  we  can- 
not interfere  with  its  action  in  adhering  to 
the  usual  course  of  its  judgments.  If  the 
court,  however,  had  passed  upon  the  ques- 
tion, our  jurisdiction  might  have  been  main- 
tained. Mallett  V.  North  Carolina,  181  U. 
S.  589,  45  L.  ed.  1015,  21  Sup.  Ct.  Rep.  730; 
Dreyer  v.  lUinois,  187  U.  S.  71,  ante,  p.  28, 
23  Sup.  Gt.  Rep.  28. 

In  Spies  v.  Illinois,  123  U.  S.  131,  sub 
nom.  Eq9  parte  Spies,  31  L.  ed.  80,  8  Sup. 
Ct.  Rep.  21,  where  objection  to  the  admis- 
sion of  a  certain  letter^  because  obtained  in 
violation  of  the  Constitution  of  the  United 
States,  was  made  in  the  supreme  court  of 
the  state  for  the  first  time,  and  that  court 
declined  to  consider  the  constitutional  ques- 
tion supposed  to  be  involved,  on  the  ground 
that  it  was  not  raised  in  the  trial  court, 
Mr.  Chief  Justice  Waite  said:  **To  give  us 
jurisdiction  under  f  709  of  the  Revised 
Statutes,!  because  of  the  denial  by  a  state 
court  of  any  title,  right,  privily,  or  im- 
munity claimed  under  the  Constitution,  or 
any  treaty  or  statute  of  the  United  States, 
it  must  apjpear  on  the  record  that  such  title, 
right,  privilege,  or  immunity  was  'specially 
set  up  or  claimed*  at  the  proper  time  in  the 
proper  way.  To  be  reviewable  here,  the  de- 
cision must  be  against  the  right  so  set  up 
or  claimed.  As  the  supreme  court  of  the 
state  was  reviewing  the  decision  of  the  trial 
court,  it  must  appear  that  the  claim  was 
made  in  that  courts  because  the  supreme 
court  was  only  auUiorized  to  review  the 
Judgment  for  errors  committed  there,  and 
we  can  do  no  more.  This  is  not»  as  seems 
to  be  supposed  by  one  of  the  counsel  for  the 
petitioners,  a  question  of  a  waiver  of  a 
right  under  the  Constitution,  laws,  or  treat- 
ies of  the  United  States,  but  a  question  of 
claim.  If  the  right  was  not  set  up  or 
claimed  in  the  proper  court  below,  the  judg- 
ment of  the  hignest  court  of  the  state  in  the 
action  is  conclusive,  so  far  as  the  right  of 
review  here  is  concerned."  And  see  Brooks 
T.  Missowri,  124  U.  8.  394,  31  L.  ed.  454,  8 
Sup.  Ct.  Rep.  443;  Baldwin  v.  Kansas,  129 
V.  S.  52,  32  L.  ed.  640,  9  Sup.  Ct  Rep.  193. 
The  result  is  that  the  writ  of  error  must 
Im  dismissed,  and  it  is  so  ordered. 
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STATE  OF  IOWA,  Plff.  in  Err., 

V. 

EDWIN  O.  ROOD  et  al. 

Error  to  state  court  —  Federal  question, 

V  A  decision  of  a  state  court  adverse  to  the 
claim  of  title  to  land  set  np  by  a  state  by 
virtue  of  Its  right  of  sovereignty  over 
the  beds  of  lakes  meandered  by  the 
United  States  government  presents  no 
>  U.  8.  Comp.  St.  1901.  p.  RSw 

23  s.  a— «. 


Federal  question  wlileh  will  snstain  a 
writ  of  error  from  the  Supreme  Court 
of  the  United  States,  as  such  sovereignty 
rests  npon  no  Federal  statute  or  provision 
of  the  Federal  Constitution,  but  npon  gen- 
eral principles  of  the  common  law,  which 
long  antedated  the  Constitution. 
2.  The  action  of  eunreyora  for  the  Federal 
government,  la  segregating  and  setting  apart 
a  lake  by  meander  lines  from  the  pnbllc  land, 
and  the  approval  of  such  survey  by  the  Com- 
missioner of  the  General  Land  Office,  Is  not 
such  an  adjudication  by  the  Federal  govern- 
ment, by  its  authorised  officers  and  agents, 
that  such  lake  Is  the  property  of  the  state, 
and  not  a  part  of  the  public  domain,  that 
a  denial  by  a  state  court  of  the  state's  claim 
of  title  to  the  bed  of  such  lake  can  be  re- 
viewed In  the  Supreme  Court  of  the  United 
States. 

[No.  9.] 

Argued  October  H,  15,  1902.    Decided  Nc 
vember  17,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  judgment  af- 
firming a  judgment  of  the  District  Court  of 
Humboldt  Count;^  which  dismissed  a  peti- 
tion of  intervention  on  behalf  of  the  state 
of  Iowa  setting  up  title  to  the  bed  of  a  lake 
meandered  by  the  Federal  government. 

On  motion  to  dismiss.    Dismissed. 

See  same  case  below,  109  Iowa,  6,  79  N* 
W.  449. 

Statement  by  Mr.  Justice  Browns  « 

^This  was  a  controversy  over  about  800? 
acres  of  land  lying  in  the  bed  of  what  is 
known  as  Owl  lake,  in  Humboldt  oounty» 
Iowa.  The  original  plaintiffs,  the  appel- 
lees in  this  case,  claimed  under  the  act  of 
Congress  of  September  28,  1860,  commonly 
known  as  the  swamp  land  grant.  Defend- 
ants' position  was  that  the  lands  were  un- 
surv^ed   lands  belonging  to  the  national 

government,  subject  to  entry  under  the 
omestead  and  pre-emption  laws,  under 
which  th^  had  made  entry.  The  state  of 
Iowa  intervened  and  claimed  to  own  the 
land  in  virtue  of  its  right  of  sovereignty 
over  the  beds  of  all  lakes  meandered  by  th« 
general  government. 

The  suit  was  originally  instituted  by  a 
petition  in  equity  filed  in  the  district  court 
of  Humboldt  county  by  Edwin  O.  Rood  and 
others  against  George  A.  Wallace  and  oth- 
ers, founded  upon  allegations:  (1)  That 
the  lands  were  conveyed  to  the  state  under 
the  swamp  land  act  of  September  28,  1850, 
and  thence  by  intermediate  conveyances  to 
the  plaintiff;  (2)  that  at  the  date  of  this 
act  the  lands  were  in  fact  swamp  and  over- 
Uowed  lands,  and  continued  to  be,  until 
Pearsons,  plaintiffs'  grantor,  received  the 
title,  marshy  and  unfit  for  cultivation  with- 
out artificial  drainage.  That  in  1884  Pear- 
sons began  to  reclaim  the  land  by  ditches, 
building  fences  around  it,  and  for  several 
years  used  and  occupied  it  for  pasturage, 
and  spent  a  large  amount  of  money  in  drain- 
ing, reclaiming  it,  and  making  it  fit  for  cul- 
tivation; (3)  that  defendants  have  taken 
possession,  and  built  a  cabin  upon  the  land. 


U  BUPBSME  COURT  BBFOBTBB. 


Oct. 


and  «n  inUrf tring  with  tin  plalntUb  ia 

tMr  Yue  and  enJoTment  of  it. 

Wherefore  an  injunction  was  prayed. 

A  demurrer  to  this  bill  was  overruled  and 
an  answer  filed  in  general  denial  of  the  pe- 
tition. 

Thereupon  the  state  of  Iowa  filed  a  peti- 
tion of  intervention,  alleging  that  the  land 
in  question  was  a  part  of  the  bed  of  Owl 
lake,  and  did  not  constitute  any  part  of  the 
gland  which  the  United  States  government 

•  was  authorized  or  empowered  to  sell.*  That 
the  state  was  duly  admitted  into  the  Union 
in  1846,  and,  as  a  sovereign  state,  became 
the  owner  of  all  the  lakes  within  its  bor- 
ders, subject  to  the  right  of  the  public  to 
nae  the  same,  and  that  the  title  to  the  soil 
was  in  the  state.  That  in  surveving  the 
public  lands  adjoining  the  lake  the  same 
was  meandered,  and  the  land  up  to  the  me- 
ander lines  sold  by  the  United  States  to  dif- 
ferent persons,  and  aiter  such  survey  and 
sale  the  United  States  had  no  right,  title,  or 
interest  in  any  part  of  the  lake  bed,  and 
that  the  same  had  passed  to  the  state  upon 
its  admission  to  the  Union. 

The  petition  denied  that  the  land  de- 
scribed was  within  the  swamp  land  grant, 
and  averred  that  the  act  of  the  plaintiffs 
and  their  vendors  in  draining  the  said  lake 
and  drawing  off  the  water  waa  unlawful. 

Wherefore  the  state  prayed  a  decree 
against  both  plaintiffs  and  defendants, 
quieting  its  title  to  the  land,  and  for  a  writ 
of  possession  removing  both  parties  there- 
from. 

Defendants  Wallace  and  others  subse- 
quently amended  their  answer  to  the  effect 
tnat  the  lands  were  unsurveyed  lands,  sub- 
ject to  entry  by  settlers,  and  that  defend- 
ants had  entereid  the  lands  as  homesteads, 
built  houses  thereon,  and  occupied  the  same 
as  homes.  That,  at  the  date  of  the  swamp 
land  act,  the  lands  were  covered  by  water 
from  6  to  15  feet  in  depth,  with  well-defined 
shores  and  high  banks  upon  the  south  and 
east  sides,  and  navigable  by  ordinary  steam- 
boats. That  the  lands  were  never  swampy, 
and  never  came  within  the  meaning  of  the 
grant  as  swamp  and  overflowed  lands.  And 
that  whatever  rights  plaintiffs  misht  have 
in  the  land  were  junior  and  inferior  to 
those  of  defendants. 

Plaintiffs  thereupon  amended  their  peti- 
tion by  averring  that  since  the  commence- 
ment of  the  suit  the  lands  had  been  patented 
to  the  state  under  the  swamp  land  act  of 
1860;  and  answered  the  petition  of  the  in- 
terveners, alleging  that'll  the  proper  officer 
of  the  government  the  character,  quality, 
and  condition  of  said  lands  were  duly  adju- 
dicated in  the  manner  provided  by  law,  and 
that  the  title  of  the  United  SUtes  passed 
throuffh  certain  patents  mentioned  in 
§  amendments  to  plaintiffs'  petition,  and  fi- 

•  nally  inured  to  the  benefit  of  the^plaintiffs, 
and  that  said  patents  have  never  been  set 
aside  nor  canceled. 

Testimony  was  taken  hj  the  plaintiffs, 
and  a  decree  entered  dismissing  the  inter- 
veners' petition,  and  quieting  the  title  in 


this  aad  sevwml  other  eases  inroMng  th« 
same  facts,  in  th«  plaintiffs.  On  an  appeal 
taken  to  the  supreme  court  of  Iowa,  the 
judgment  of  the  district  court  was  con- 
firmed. Whereupon  the  state  sued  out  a 
writ  of  error  from  this  court. 

Mr.  Charles  W.  Mnllan  for  plaintiff  in 
error. 

Messrs,  Robert  M.  Wriglit  and  Johm 
P.  Dolliver  for  defendants  in  error. 

Mr.  Justice  Brown  delivered  the  opin- 
ion of  the  court: 

Motion  is  made  to  dismiss  this  case  upon 
the  ground  that  no  Federal  question  is  in- 
volved; or  if  there  be  such  question,  that 
there  was  another  nonfederal  question,  the 
decision  of  which  was  sufficient  to  sustain 
the  judgment,  irrespective  of  what  the  deci- 
sion of  the  supreme  court  may  have  been 
upon  Huch  Federal  question. 

1.  From  the  forc^ing  abstract  of  the 
pleadings  it  will  be  seen  that  the  title  set 
up  by  the  state  rests  solely  upon  the  propo- 
sition that  it  became  vested,  upon  its  admis- 
sion into  the  Union  under  the  act  of  Con- 
fress  of  December  28,  1846  (9  Stat,  at  L. 
17,  chap.  1),  with  sovereignty  over  the 
beds  of  all  lakes  within  its  borders,  by  the 
act  of  the  general  government  in  meander- 
ing such  lakes,  and  excluding  from  its  sur- 
vey of  public  lands  all  such  as  lay  beneath 
their  waters.  This  clearly  does  not  involve 
the  validity  of  any  treaty  or  statute  of  the 
United  States,  or  the  constitutionality  of 
any  state  statute  or  authority,  so  that,  if 
jurisdiction  exists  in  this  court,  it  must  be 
by  reason  of  the  claim  of  a  title,  right,  priv- 
ilege, or  immunity  under  the  Constitution, 
or  an  authority  exercised  under  the  United^ 
States,  th«*  decision  of  which  was  a^nat* 
such  title,  right,  privilege,  or  authority. 

The  real  question,  then,  is  whether  the 
sovereignty  of  the  state  over  the  beds  of  its 
inland  lakes  rests  upon  some  statute  or  pro- 
vision of  the  Constitution,  or  upon  general 
principles  of  the  common  law  which  long 
antedated  the  Constitution,  and  had  their 
origin  in  rights  conceded  to  the  Crown  cen- 
turies before  the  severance  of  our  relations 
with  the  mother  country.  If  the  latter* 
then  the  state  must  look  to  the  dedsiona  of 
this  court,  recognizing  and  defining  such 
rights  and  determining  how  far  they  are  in- 
herited, first,  by  the  United  States  as  the 
succesfkor  of  the  Crown,  and,  second,  by  tha 
several  states  upon  their  admission  into  the 
Union.  This  would  not  involve  a  construc- 
tion of  the  Constitution,  nor  of  any  title  da* 
rived  thereunder,  but  a  determination  of  the 
title  of  the  Crown  to  lands  beneath  the  beds 
of  inland  lakes,  and  of  the  respective  rights 
of  the  states  and  the  general  gavernment  as 
successors  thereto. 

In  support  of  our  jurisdiction  the  stata 
relies  ( 1 )  upon  article  3  of  the  treaty  with 
France  for  the  cession  of  Louisiana  (8  Stat, 
at  L.  200),  which  merely  provides  that  ''tba 
inhabitants  of  the  ceded  territory  shall  ba 
incorporated  in  the  Union  of  the  United 
States  and  admitted  as  soon  as  poa^bla,  ao- 
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•ordlag  to  tho  prineiptoi  of  tlw  Ftderal 
Gonstitiitioii,  to  the  enjoyment  of  all  the 
vfghtSy  adyantases,  and  immunitiee  of  eiti- 
lena  of  the  United  States;"  (2)  the  provi- 
iion  of  the  Constitution,  art.  4,  8  3,  which 
merely  declares,  with  certain  immaterial 
qualifications,  that  "new  states  may  be  ad- 
mitted by  the  Congress  into  this  Union;" 
and  (3)  upon  the  act  of  Congress  of  184G, 
admitting  the  state  of  Iowa  into  the  Union, 
with  the  provision  that  it  should  be  admit- 
ted on  an  equal  footing  with  the  original 
states  in  all  respects  whatsoeyer. 

None  of  these  provisions  was  questioned 
by  the  supreme  court  of  Iowa  in  its  opinion, 
but  neither  of  them  has  even  a  remote  bear- 
ing upon  the  question  of  the  title  of  the 
state  to  the  land  beneath  its  lakes.  Indeed, 
the  argument  now  made  by  the  attorney 
general,  that  the  title  of  the  state  depends 
upon  the  construction  given  to  this  act  of 
g  Congress,  is  quite  inconsistent  with  his  first 
•  assignment  of  error  upon  the  merits, *which 
charges  the  court  with  error  "in  not  hold- 
ing tiiat  the  beds  of  all  the  meandered  lakes 
and  streams  in  the  state  of  Iowa  belong  to 
said  state  in  trust  for  the  public  by  virtue 
of  its  sovereignty,  and  that  this  right  does 
not  depend  upim  any  act  of  Congress  or  any 
grant  from  the  United  8ta4es.*'  In  other 
words,  the  state  is  put  in  the  dilemma  of 
insisting,  for  the  purpose  of  sustaining  the 
Jurisdiction  of  this  court,  that  the  title  of 
the  state  is  dependent  upon  the  proper  con- 
aruction  of  these  three  instruments,  and,  for 
the  purpose  of  sustaining  its  case  upon  the 
merits,  denying  that  the  title  depends  upon 
either  oi  them.  This  is  an  attempt  to  blow 
hot  and  cold  upon  the  same  question. 

The  mere  fact  that  the  plaintiff  in  error 
asserts  title  under  a  clause  of  the  Consti- 
tution or  an  act  of  ConCTcas  is  not  in  itself 
sufficient,  unless  there  oe  at  least  a  plau- 
sible foundation  for  such  claim.  A  party 
may  assert  a  right,  title,  privilege,  or  im- 
munity without  even  color  for  such  asser- 
tion, and  if  that  were  alone  sufficient  to  give 
this  court  jurisdiction,  a  vast  number  of 
cases  might  be  brought  here  simply  for  de- 
lay or  speculative  advanta^.  Ne%o  Orleans 
Waterworks  Co.  v.  Louisiana,  185  U.  8. 
336,  46  L.  ed.  936,  22  Sup.  Ct.  Rep.  691. 

It  is  equally  clear  that  the  mere  fact  that 
an  act  of  Congress  or  a  patent  of  the  United 
States  appears  in  a  chain  of  title  does  not 
constitute  such  a  right,  title,  or  immunity 
as  gives  the  Federal  court  Jurisdiction,  un- 
less such  title  involves  the  construction  of 
the  act,  or  the  determination  of  the  rights 
of  the  party  under  it.  De  Lamar's  Nevada 
Gold  Uin,  Co.  V.  Nesbitt,  177  U.  8.  623,  44 
L.  ed.  872,  20  Sup.  Ct.  Rep.  715. 

The  case  of  yew  Orleans  v.  De  Armas,  9 
Pet.  224,  9  L.  ed.  109,  is  directly  in  point. 
Plaintiffs  claimed  a  parcel  of  land  in  the 
eity  of  New  Orleans  by  incomplete  title 
from  the  Spanish  government,  which  was, 
however,  eonfirmed  under  the  laws  of  the 
United  States,  and  a  patent  issued  there- 
for. The  city  claimed  the  land  as  a  part  of 
a  quay  dedicated  to  the  city  in  the  original 


plan  of  tin  towB,  and  th«refore  not  gnuil- 
able  by  the  King.  The  state  oourt  gavt 
Judgment  for  the  plaintiffs,  which  was  af- 
firmed by  the  supreme  court,  and  the  city 
sued  out  a  writ  of  error,  llie  court  held^S 
through  Chief  Justice  Marshall,  that  to*8US-* 
tain  its  jurisdiction  it  must  be  shown  that 
the  title  set  up  by  the  city  was  protscted  by 
the  treaty  ceding  Louisiana  to  the  United 
States  (the  treaty  involved  in  this  case), 
or  by  some  act  of  Congress  applicable  to 
that  title.  It  was  held  that  the  3d  article 
of  the  treaty,  above  quoted,  did  not  embrace 
the  case,  and  that  the  act  of  Congress  ad- 
mitting Louisiana  into  the  Union,  which  ia 
identical  in  language  with  the  act  admit- 
ting Iowa,  could  not  be  construed  to  give  ap- 
pellate jurisdiction  to  this  court  over  all 
questions  of  title  between  citizens  of  Louia- 
iana;  that  the  case  involved  no  principle 
upon  which  this  court  could  take  jurisdic- 
tion, which  would  not  apply  to  all  the  con- 
troversies respecting  titles  originating  be- 
fore the  cession  of  Louisiana  to  the  United 
States,  and  that  **it  would  also  comprehend 
all  controversies  concerning  titles  in  any  of 
the  new  states,  since  they  are  admitted  into 
the  Union  by  laws  expressed  in  similar  lan- 
guage." The  writ  of  error  was  dismissed. 
This  case  is  conclusive  against  the  existence 
of  a  Federal  question  in  the  case  under  con- 
sideration. 

2.  We  are  also  asked  to  sustain  the  juris- 
diction of  this  court  upon  the  ground  that 
the  sction  of  the  government  surveyors  in 
segregating  and  setting  apart  the  lake  in 
question  by  meander  lines  from  the  publio 
land,  and  the  approval  of  such  survey  by 
the  Commissioner  of  the  General  Land  Of- 
fice, waa  an  adjudication  by  the  government 
of  the  United  States,  by  its  duly  authorized 
ofljcers  and  agents,  that  the  lake  so  segre- 
gated and  set  apart  was  the  property  of  the 
state  of  Iowa,  and  not  a  part  of  the  public 
domain. 

We  do  not  so  interpret  the  action  of  these 
officers.  They  undoubtedly  did  surv^  the 
lands  adjoining  this  lake  and  meander  the 
lake  itself,  but  they  determined  nothing  aa 
to  the  title  of  the  lend  beneath  its  waters, — 
a  determination  which  would  have  been 
wholly  beyond  their  powers;  but  simply 
omitted  those  lands  from  the  survey,  and 
left  their  title  to  be  subsequently  deter- 
mined either  by  state  or  congressional  action. 
It  was  obviously  beyond  the  powers  of  a  gov- 
ernment surveyor,  or  of  the  I^and  Office,  to 
determine  the  title  to  these  lands,  or  to  ad- 
judicate anything  whatever  upon  the  subject. 

Had  the  decision  of  the  supreme  eourtj 
been  adverse  to  the^plaintiffs,  who  claimed* 
title  under  the  swamp  land  act,  it  is  pos- 
sible that  a  writ  of  error  might  have  lain 
from  this  court,  but  we  have  frequently 
held  that  to  sustain  such  writ,  the  decision 
must  be  adverse  to  a  ri?ht  claimed  under  an 
act  of  Congress,  or  to  we  exercise  of  an  au- 
thority granted  by  the  United  States. 
Baker  v.  Baldwin,  187  U.  S.  p.  61.  ante,  p. 
19,  23  Sup.  Ct.  Rep.  p.  19. 

The  wnt  of  error  must  be  dismiseed. 
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Federal  courts — state  lawa  aa  rule$  of  deci- 
sion— suit  against  administrator^—limita^ 
Hon, 

A  nonresident  owner  of  a  claim  against  a  de- 
cedent's estate  cannot  maintain  a  suit 
against  the  administrator  in  a  Federal  court, 
where  the  suit,  if  brought  In  the  state  courts, 
would  hare  been  barred  by  the  statutes  of 
the  state  as  construed  by  Its  courts  because 
Instituted  after  the  expiration  of  the  period 
limited  by  the  order  of  the  probate  court 
for  the  presentation  of  claims  against  the 
estate,  and  after  the  administrator's  final 
account  had  been  allowed  and  the  final  dis- 
tribution of  the  estate  decreed. 


[No.  S9.] 

Argued  ApHl  21,  Z2, 1902. 
her  1,  1902. 


Decided  Deoem^ 
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N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  renew  a  judgment  which 
affirmed  a  Judgment  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Min- 
neeota  in  favor  of  plaintiff  in  a  suit  against 
an  administrator  upon  a  claim  against  dece- 
dent's estate.    Reversed  and  remanded. 

See  same  case  below,  43  C.  O.  A.  683,  104 
Fed.  1006. 

Statement  by  Mr.  Justice  SMraat 
In  January,  1897,  the  Black  River  Na- 
tional Bank  of  Lowville  brought  an  action 
n  in  the  circuit  court  of  the  United  States  for 
Jjthe   district   of   Minnesota  against  the  Se- 
•  eurity  Trust*  Company  of  St  Paul,  as  ad- 


after,  on  March  22,  1894,  and  before  the  ma- 
turity of  said  notes,  the  said  James  U.  Eas- 
ton  &  Company,  for  value  received,  sold  and 
assigned  the  same  to  the  plaintifl;  that  said 
James  H.  Easton  &  Company  was  a  co- 
partnership doing  business  at  Dccorah,  and 
that  all  the  menibers  thereof  were  residents 
and  citizens  of  the  state  of  Iowa;  that  no 
part  of  baid  notes  has  ever  been  paid  ex- 
cept the  interest  thereon  to  the  24tn  day  of 
November,  1894. 

The  complaint  further  alleged  that  the 
defendant,  as  administrator  of  the  estate  of 
Sumner  W.  Matteson,  had  in  its  hand  and 
imder  its  control  property,  money,  and  ef- 
fects which  belonged  in  his  lifetime  to  said 
Matteson,  more  than  sufiicient  to  pay  the 
amount  due  the  plaintiff;  that  the  estate  of 
said  Matteson  was  in  process  of  settlement 
in  the  probate  court  of  Ilamsey  county,  state 
of  Minnesota,  and  had  not  been  fully  and 
finally  settled  and  probated,  and  that  said 
administrator  had  never  been  discharged 
and  was  still  the  administrator  of  the  es-es 
tate  of  said  Matteson,  deceased;  and  plain-ej 
tiff  demanded^judgment  against  the  defend-* 
ant  in  the  sum  of  $5,000  and  interest  there- 
on from  the  24th  day  of  November,  1894. 

On  F^ruary  12,  1897,  the  defendant  ap- 
peared and  answered,  admitting  those  alle- 
gations of  the  complaint  which  alleged  the 
making  and  transfer  of  said  notes,  and  that 
the  same  remained  unpaid  in  the  hands  of 
the  plaintiff,  but  denying  that  the  defendant 
had  in  its  hands  as  administrator  of  said 
Matteson  any  money  or  property  applicable 
to  the  payment  of  said  notes.  The  answer 
also  alleffed  that  the  estate  of  said  Matte- 
son had  been  fully  settled,  probated,  and  ad- 
ministered upon  and  discharged  from  the 
probate  court  long  prior  to  the  commence- 
ment of  plaintiff's  action,  and  that  the  de- 
fendant had  long  before  the  commencement 
of  this  action  &imed  over  all  property, 
money,  and  effects  of  said  estate  remaining 
in  its  hands,  to  the  persons  entitled  there- 


ministrator  of  the  estate  of  Sumner  W.  Mat- '  to,  and  that  defendant  long  before  the  com- 


teson,  deceased.  The  complaint  alleged  that 
the  plaintiff  was  a  corporation  duly  organ- 
ized under  the  national  banking  laws  of  the 
United  States,  having  its  place  of  business 
at  Lowville,  Lewis  county,  and  state  of  New 
York;  that  the  defendant  was  a  corporation 
ereated  bv  the  laws  of  the  state  of  Minne- 
sota, having  its  place  of  business  at  the  city 
of  St.  Paul  and  state  of  Minnesota,  and  had 
been  duly  appointed  administrator  of  the 
estate  of  Sumner  W.  Matteson,  deceased,  by 
the  proper  probate  court  of  Ramsey  county, 
Minnesota,  on  or  about  the  3d  day  of  Sep- 
tember, 1895;  that  the  said  Matteson  had 
been  during  his  lifetime  a  resident  and  dti- 
sen  of  the  state  of  Minnesota. 

For  a  cause  of  action  the  complaint 
averred  that  on  the  27th  day  of  February, 
1894,  the  said  Matteson  had  executed  his 
two  promissory  notes,  wherein  for  value  re- 
ceived he  promised  to  pay  to  the  order  of 
James  H.  Easton  ft  Company,  at  the  First 
National  Bank  of  Decorah,  Iowa,  the  sum 
of  $2,500,  four  months  after  date,  with  in- 
terest thereon  at  the  rate  of  8  per  cent  per 
annum  from   date   vntil  paid;  that  there- 


mencement  of  this  action  had  been  dia- 
chaiged  as  such  administrator,  and  was  not 
when  said  action  was  brought,  and  is  not 
now,  administrator  of  the  estate  of  said  de- 
cedent. 

On  March  20,  1897,  the  plaintiff  filed  a 
reply,  traversing  the  allegations  of  the  an- 
swer. Thereafter  and  on  the  18th  day  of 
January,  1899,  a  stipulation  of  facts  and 
waiver  of  jury  trial  were  filed.  In  the  stip- 
ulation of  facts  it  appeared  that  the  estate 
of  Matteson  had  beein  settled,  administered 
upon,  and  discharged  from  the  probate  court 
prior  to  the  commencement  of  plaintiff's  ac- 
tion in  the  circuit  court  oi  the  United 
States. 

On  April  17,  1899,  the  cause  came  on  to 
be  heard,  on  the  pleadings  and  stipulation 
of  facts,  and  judgment  was  entered  in  fa- 
vor of  the  plaintiff  in  the  sum  of  $0,782.89, 
to  be  paid  and  enforced  out  of  the  property 
and  effects  of  the  intestate,  Sumner  W.  Mat* 
teson,  deceased;  and  it  was  ordered  further 
that  this  judgment  be  duly  certified  by  this 
court  to  tne  probate  court  of  Rams^  county 
as  a  daim  auly  approved,  eatablfahed,  ana 
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•Bowed  against  tlia  estate  of  Smnner  W. 

liatteoon,  deceased. 
Subaeouentlj  the  eanae  was  taken  to  the 

United  States  circuit  court  of  appeals  for 

the  eiffhth  circuity  where,  on  October  17, 
^  1900,  t£e  judgment  of  the  circuit  court  was 
g  afiOrmed,  on  authority  of  the  case  of  Beour- 
•  Uy  Trust  Co.  T.*Dent,  reported  in  43  O.  a 

A.  504,  104  Fed.  380. 
Whereupon    a    writ    of    certiorari    was 

prayed  for  and  allowed,  and  the  cause  was 

Drou^t  to  this  court. 

Messrs.  Edmiuad  S.  Dnrment  and  A^ 
^ert  R.  Moore  for  petitioner. 

Messrs.  Edward  O.  Stringer  and  Mo- 
Veil  y.  Seymour  for  respondent. 

Mr.  Justice  Sliiras  deUrered  the  opinion 
«f  the  court: 

This  was  a  suit  brought  in  January,  1897, 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Minnesota,  by  the  Black 
River  National  Bank  of  Lowville,  incorpo- 
rated under  the  national  banking  laws  of  the 
United  States,  and  doing  business  in  the 
eounty  of  Lewis  and  state  of  New  York, 
against  the  Security  Trust  Company  of  St 
Paul,  Minnesota,  as  administrator  of  the 
estate  of  Sumner  W.  Matteson,  deceased, 
seeking  to  recover  the  sum  of  $5,000  and  in- 
terest thereon,  due  on  certain  promissory 
notes  made  by  said  Matteson  in  his  lifetime, 
and  which  were  alleged  to  be  the  property 
of  the  said  national  bank. 

No  defense  was  interposed  as  respected 
the  execution  of  the  notes  or  the  ownership 
of  the  same  by  the  bank.  It  was  admitted 
that  the  Security  Trust  Company  had  been, 
on  September  3,  1895,  duly  appointed  by  the 
probate  court  of  Ramsey  coun^,  Minnesota, 
administrator  of  the  estate  of  said  Matte- 
son, The  defendant,  however,  alleged  in  its 
answer  that,  as  the  action  was  not  brought 
until  after  the  time  limited  by  the  order  of 
the  probate  court  for  the  filing,  examination, 
and  allowance  of  claims  agamst  Matteson's 
estate,  nor  until  after  the  examination  and 
allowance  of  the  administrator's  final  ac- 
count, under  the  laws  of  the  state  of  Min- 
nesota, the  official  existence  of  the  defend- 
ifi  ant  company  as  administrator  had  ceased, 
S  and  therefore  no  action  could  be  maintained 
*  against  it,  and  also^that  the  right  to  a  judg- 
ment on  the  notes  in  suit  was,  by  the  laws 
of  Minnesota,  forever  barred,  although  they 
were  owned  by  a  nonresident  of  the  state, 
and  a  recovery  was  sought  in  a  Federal 
eourt. 

Two  inquiries  are  presented  to  us :  First, 
whether,  by  virtue  ox  the  state  statutes,  the 
estate  of  Matteson  had  been  so  fully  settled 
and  administered,  before  the  present  action 
was  brought,  as  to  operate  as  a  discharge 
of  the  aoministration,  aud  as  a  bar  to  a 
right  of  the  plaintiff  to  recover  against  the 
estate  in  the  state  courts;  and,  second,  if 
Che  first  question  must  be  affirmatively  an- 
■wered,  whether,  notwithstanding  such  a 
wndition  of  the  statutory  law  of  the  state, 
an  action  can  be  successfully  maintained  by 
a  dtixen  of  another  state  in  the  circuit  court 
«|  the  United  States  on  a  cause  of  action  not 


barred  by  the  general  statute  of  Umitationa 
of  the  state. 

It  is  scarcely  necessary  to  say  that,  as  re- 
spects the  first  of  these  inquiries,  we  must 
find  an  answer  in  the  provisions  of  the  Con- 
stitution and  statutes  of  Minnesota  as  inter- 
preted and  construed  by  the  supreme  court 
of  that  state. 

The  state  Constitution  and  statutory  pro- 
visions bearing  upon  the  question  involved 
are  the  following: 

Const  art.  6,  "§  7.  There  shall  be  estab- 
lished in  each  organized  county  in  the  state 
a  probate  court,  which  shall  be  a  court  of 
record,  and  be  held  at  such  time  and  places 
as  may  be  prescribed  by  law.  ...  A 
probate  eourt  shall  have  jurisdiction  over 
the  estates  of  deceased  persons  and  persona 
under  guardianship,  but  no  other  jurisdic- 
tion, except  as  prescribed  by  this  Constitu- 
tion." 

Gen.  SUt.  1894: 

"Sec.  4523.  The  probate  court  at  the  time 
of  granting  letters  testamentary  or  of  ad- 
ministration shall  make  an  order  allowing 
to  the  executor  or  administrator  a  reason- 
able  time,  not  exceeding  one  year  and  six 
months,  for  the  settlement  of  the  estate. 

"Sec.  4524.  The  probate  court  may,  upon 
good  cause  shown  by  the  executor  or  ad- 
ministrator, extend  the  time  for  the  settle- 
ment of  the  estate  not  exceeding  one  year 
at  a  time,  unless  in  the  judgment  of  the 
court  a  longer  time  be  necessary.**  o 

"Sec.  4627.  When  there  is  not  sufficient^ 
personal  estate  in^the  hands  of  the  executor* 
or  administrator  to  pay  all  the  debts  and 
legacies  and  the  allowance  to  the  widow  and 
minor  children,  the  probate  court  may,  on 
petition  of  the  executor  or  administrator, 
order  the  sale  of  the  real  estate,  or  so  much 
thereof  as  may  be  necessary  to  pay  the 
same." 

Section  4471  provides  that  real  estate 
shall  descend  subject  to  the  debts  of  the  in- 
testate. 

"Sec  4638.  Every  executor  or  adminis- 
trator shall  render  his  account  of  his  ad- 
ministration within  the  time  allowed  him 
for  the  settlement  of  the  estate,  and  at  such 
other  time  as  he  is  required  by  the  courts 
until  the  estate  is  wholly  settled. 

''Sec  4639.  When  the  estate  is  fully  ad- 
ministered the  executor  or  administrator 
shall  petition  the  probate  court  for  an  order 
fixing  a  time  and  place  in  which  it  will  ex- 
amine, settle,  and  allow  the  final  account  of 
the  executor  or  administrator,  and  for  the 
assignment  of  the  residue  of  the  estate  to 
the  persons  entitled  thereto  by  law.  The 
final  account  shall  be  filed  in  the  probate 
court  at  the  time  of  filing  said  petition. 

"^ec.  4640.  Upon  the  filing  of  said  peti- 
tion the  court  shall  make  an  order  fixing 
a  time  and  place  for  hearinff  of  the  same. 
Said  order  shall  be  published  according  to 
law. 

"Sec.  4641.  On  hearing  such  petition,  the 
probate  court  shall  examine  every  executor 
and  administrator  upon  oath  as  to  the  truth 
and  correctness  of  his  account  before  the 
same  is  allowed ;  but  such  examination  may 
be  omitted  when  no  objection  is  made  to  the 
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allowaiiM  of  the  ftoooont  tad  there  it  no  rea- 
eon  to  doabt  the  justoeee  and  oorrectnese 
thereof;  and  the  heirs,  legatees,  and  devi- 
sees may  be  examined  on  oath  upon  any 
matter  relating  to  the  aceoimt  of  any  execu- 
tor or  administrator  whenever  the  correct- 
ness thereof  is  called  in  question.  If  from 
such  examination  the  account  is  found  just 
and  correct  the  probate  court  shall  allow 
and  settle  the  same,  and  upon  satisfactory 
evidence  shall  determine  the  rights  of  the 
persons  to  the  residue  of  said  estate,  and, 
anless  partition  is  asked  for  and  directed 
as  hereinafter  provided,  make  a  decree  ae- 
cordingly,  and  assi^ing  said  residue  to  the 
persons  thereto  entitled  by  law. 
^  *'Sec  4642.  In  such  decree  the  court  shall 
^  ifone  the  pei-sons    and    the    proportion  of 

•  parts  to  which  each  is  entitlea,  and  if^teal 
estate,  give  a  description  as  near  as  may 
be  of  the  land  to  which  each  is  entitled; 
and  such  persons  may  demand  and  recover 
their  respective  shares  from  the  executor  or 
administrator,  or  any  other  person  having 
the  same;  and  a  certified  copy  of  any  decree 
of  dLstribution  of  real  estate  may  be  record- 
ed in  the  office  of  the  register  of  deeds  in 
every  oountv  in  this  state  in  which  are  situ- 
ated any  of  the  lands  described  in  such  de- 
cree; and  such  register  of  deeds  shall  enter 
in  his  reception  book  the  name  of  the  de- 
ceased as  grantor,  and  the  names  of  the 
heirs,  legatees,  or  devisees,  as  grantees,  and 
shall  make  in  such  reception  book  so  many 
separate  grantor  and  grantee  entries  for 
such  decree  as  there  are  persons  taking  real 
estate  in  such  county  under  said  decree." 

"Sec  4509.  At  the  time  of  granting  let- 
ters testamentary  or  of  administration,  the 
court  shall  make  an  order  limiting  the  time 
in    which     creditors     may    present   claims 

Xinst  the  deceased  for  examination  and 
iwance,  which  shall  not  be  less  than  six 
months  nor  more  than  one  year  from  the 
date  of  sudi  order;  said  order  shall  fix  the 
time  or  times  and  place  in  which  the  court 
will  examine  and  adjust  claims  and  de- 
mands of  all  persons  against  deceased.  No 
claim  or  demand  shall  be  received  after 
expiration  of  the  time  so  limited,  unless  for 
good  cause  shown,  the  court  may,  in  its  dis- 
cretion, receive,  hear,  and  allow  such  claim 
upon  notice  to  the  executor  or  administra- 
tor, but  no  claim  shall  be  received  or  al- 
lowed unless  presented  within  one  year  and 
six  months  from  the  time  when  notice  of 
the  order  is  given,  as  provided  in  the  next 
section,  and  before  final  settlement,  and  the 
allowance  or  disallowance  of  any  claim  shall 
have  the  same  force  and  effect  as  a  judg- 
ment for  or  against  the  estate. 

"Sec.  4510.  The  order  prescribed  in  sec- 
tion one  hundred  and  two  shall  be  published 
according  to  law,  and  shall  be  notice  to  all 
ereditors  and  persons  interested. 

"Sec  4611.  All  claims  arising  upon  con- 
tracts, whether  the  same  be  due,  not  due,  or 
contingent,  must  be  presented  to  the  pro- 
bate court  within  the  time  limited  in  said 
order,  and  any  claim  not  so  presented  is 
It  barred  forever;  such  claim  or  demand  may 
Jjbe  pleaded  as  an  offset  or  counterclaim  to 

•  ui  action  brought  •by  the  executor  or  admin- 


istrator. All  daims  shall  be  itemiad,  and 
verified  by  the  claimant;  his  agent  or  attor- 
ney, statins  the  amount  due,  that  the  same 
is  just  and  true,  that  no  payments  have 
been  made  thereon  which  are  not  credited, 
and  that  there  are  no  offsets  to  the  same  to 
the  knowledge  of  affiant.  If  the  claim  be 
not  due,  or  oe  contingent,  when  presented, 
the  particulars  of  such  claim  must  be  stat- 
ed. The  probate  court  may  require  satis- 
factoiy  vouchers  or  proofs  to  be  produced  in 
support  of  any  claim." 

^'Sec.  4514.  No  action  at  law  for  the  re« 
coveiy  of  money  only  shall  be  brought  in 
any  of  the  courts  of  this  state  against  any 
executor,  administrator,  or  guardian  upon 
any  claim  or  demand  which  may  be  present- 
ed to  the  probate  court,  except  as  provided 
in  this  Code.  No  claim  against  a  decedent 
shall  be  a  charge  against  or  lien  upon  his 
estate  unless  presented  to  the  probate  court 
as  herein  provided  within  five  years  after 
the  death  of  such  decedent:  Provided,  Thai 
this  provision  shall  not  be  construed  as  af- 
fecting any  lien  existing  at  the  date  of  such 
death:  Provided,  further.  That  said  provi- 
sion shall  not  be  construed  as  affecting  the 
right  of  a  creditor  to  recover  from  the  next 
of  kin,  legatee,  or  devisee  to  the  extent  of 
assets  received.  This  provision  shall  be  ap- 
plicable to  the  estate  of  persons  who  died 
prior  as  well  as  to  those  who  may  die  after 
adoption  of  this  Code." 

"Sec  4517.  Upon  the  allowance  or  disal- 
lowance of  any  claim  the  court  shall  make- 
its  order  allowing  or  disallowing  the  same. 
The  order  shall  contain  the  date  of  allow- 
ance and  the  amount  allowed,  the  amount 
disallowed,  and  be  attached  to  the  claim 
with  the  offsets,  if  any." 

"Sec  4522.  In  case  of  appeal  from  the  al- 
lowance or  disallowance  of  any  claim  In 
whole  or  in  part,  the  district  court  shall  cer- 
tify to  the  probate  court  the  decision  or 
judgment  rendered  therein." 

Section  4665  provides  for  an  appeal  to 
the  district  court. 

Section  4668  provides  for  serving  notice 
of  appeal. 

Section  4672  provides  that  the  district 
court  shall  try  the  case  as  if  originally  com- 
menced in  that  court. 

Section  4673  provides  that  pleadings  shall 
be  made  up  as  in  civil  actions,  and  the  ia-O- 
sues  of  fact  tried  as  in  other  actions.         J| 
*  Section  4676.  In    case    of    a    reversal  or* 
modification  of  the  order  appealed  from  the 
district  court  makes  such  order  as  the  pro- 
bate court  should  have  made,  and  certifiea 
its  judgment  to  the  probate  court. 

"Sec  4730.  The  probate  court  may,  at 
any  time,  correct,  modify,  or  amend  Its  ree- 
ords  to  conform  with  the  facts  in  the  same 
manner  as  a  district  court." 

State  em  rel.  Lindckugel  v.  Bibley  Oounip 
Probate  Ot.  33  Minn.  94,  22  N.  W.  10,  was 
an  application  to  the  district  court  for  % 
writ  of  prohibition  to  the  probate  court,  ttm 
latter  court  having  granted  a  petition  to  set 
aside  a  sale  of  real  estate  confirmed  by  tho 
probate  court,  and  it  was  held  by  the  an^ 
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Breme  court  of  the  state  that  thera  waa  no 
juriadictioii  in^he  probate  oourt,  njing: 

'The  want  of  jurisdiction  in  this  ease  is 
atill  further  emphasized  bjr  the  fact  that  the 
administration  has  been  closed  by  the  allow- 
ance of  the  administrator's  accounts  and  his 
diseharse,  and  there  is  no  attempt  to  reopen 
it.  So  long  as  it  remains  closed  the  probate 
court  has  no  more  juriBdicticm  over  the  es- 
tate, or  the  property  belonging  to  it,  or 
which  once  belon^d  to  it,  than  if  there  had 
never  been  any  administration,  and  there 
was  no  attempt  to  institute  one.  The  ju- 
risdiction of  tne  court  has  been  fully  ex- 
hausted, and  it  can  do  nothing  further  un- 
leu  it  is  restored  in  the  manner  pointed  out 
by  the  statute." 

In  State  ew  reU  Dana  v.  Ramsey  Ooumty 
Probate  Ct.  40  Minn.  206,  41  N.  W.  1083, 
where,  upon  an  applicaticm  for  the  final 
settlement  of  his  accounts  by  the  adminis- 
trator of  an  estate  and  for  a  final  dischaige, 
the  probate  court  made  an  order  allowing 
the  account  and  discharging  the  administra- 
tor, such  order  was  hdd  br  the  supreme 
court  to  be  a  final  order  dis^arging  the  ad- 
ministration of  the  estate,  and  that,  as  a 
flnal  decree  discharging  the  administration, 
it  operated  to  discharse  the  lien  of  creditors 
upon  real  estate  which  might  have  been  pre- 
viously sold  to  pay  debts.  The  opinion  of 
the  oourt  was  thus  expressed: 

'The  object  of  the  application  on  the  part 
of  the  acting  administrator  waa  to  submit 
ghis  final  account  and  dose  the  administra- 
cttion.  The  order  made  waa  evidently  so  in- 
*  tended,  and  must  be*eonstrued  as  a  final  or- 
der discharging  the  administraticm  of  the 
eet«<.te.  The  parties  had  their  remedy  by  ap- 
peal, but  the  order  could  not  be  attacked 
oolUterally  or  treated  as  void,  so  as  to  war- 
rant subsequent  proceedings  to  reach  the 
real  estate,  as  if  the  administration  was 
still  in  progress  and  the  estate  still  onset- 
t!ea. 

"Thu  oTuission  o^  tha  lani  fnmi  the  inven- 
tory, and  the  subsequent  discovery  of  the 
real  estate  of  the  deceased  which  waa  not  re- 
duced to  assets  by  the  administrator  or  dis- 
tributed to  the  heirs,  do  not  operate  to  re- 
vive the  administration  and  open  the  judg- 
ment or  warrant  further  proceedings.  The 
land  descended  to  the  heirs,  subject  to  the 
claims  of  administration  upon  it.  The  ef- 
fect of  a  decree  assigning  the  real  estate  to 
the  heirs  is  simply  to  discharge  it  from  the 
administration,  and,  of  course,  the  final  dis- 
ehaise  of  the  administration  must  discharge 
the  Ben  of  tiie  creditors." 

In  Schmidt  v.  Stark,  61  Minn.  01,  63  N. 
W.  255.  it  was  held  that  where  the  estate 
of  a  deceased  person  has  been  fully  adminis- 
tared,  and  a  decree  of  distribution  has  been 
made,  assigning  the  residue  of  the  estate  in 
the  hands  of  the  personal  representative  to 
the  parties  entitled  thereto^  tne  jurisdiction 
of  tne  probate  court  ia  ended;  and,  if  the 
personal  representative  does  not  deliver  the 
property  to  the  distributees,  they  may  bring 
an  action  against  him  in  the  district  oourt. 
It  was  said,  per  Mitchell,  J.: 

The  Probate  Code  neither  authoriaes  nor 
pravidea  for  an  assignment  of  any  part  of 
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the  estate  is  fully  administered.  It  eontem- 
plates  but  one  decree  of  distribution,  by 
which  the  entire  residue  of  the  estate  shall 
be  assigned  to  those  entitled  to  it,  specifying 
the  proportion  or  part  to  which  each  is  en- 
tiUed.  Gen.  SUt  {§  4630-4642.  Read  in 
the  light  of  the  statute,  and  of  the  admis- 
sions of  the  answer,  we  think  the  com- 
plaint would  fairly  admit  of  bdng  con- 
strued as  alleging  that  all  this  had 
been  duly  done,  and  that  the  proportion 
of  the  estate  assimied  to  plaintiff  was  an 
undivided  fifth.  If  this  was  the  state  of 
facts,  the  jurisdiction  of  the  probate  court 
over  the  property  had  ended.  The  effect  of 
a  decree  of  distribution  is  to  transfer  the  ^ 
title  to  the  personalty  and  the  right  of  pos-  ^ 
session  of  the  realty  from  the*personal  rep-* 
resentative  to  the  distributees,  devisees,  or 
heirs.  The  property  then  ceases  to  be  the 
estate  of  the  deceased  person,  and  becomes 
the  individual  propertv  of  the  distributeen, 
with  the  full  right  of  control  and  posses- 
sion, and  with  the  right  of  action  for  it 
against  the  personal  representative,  if  he 
does  not  deliver  it  to  them.  If  such  an  ac- 
tion is  necessary,  resort  must  be  had  to 
some  other  forum,  for  the  probate  court 
has  no  further  jurisdiction.  Hurley  v.  Ham- 
ilton, 37  Minn.  160,  83  N.  W.  012." 

State  ew  rei,  Uatteaon  v.  Ramsey  County 
ProhaU  Ot.  84  Minn.  280,  87  N.  W.  783, 
is  the  last  expression  of  the  supreme  court 
of  Minnesota  on  this  subject  to  which  we 
have  been  referred.  The  syllabus,  prepared 
by  the  court,  is  as  follows: 

"1.  The  Probate  Code  of  this  sUte 
makes  no  provision  for  the  formal  discharge 
of  an  administrator,  but  the  necessaiy  legal 
effect  of  an  order  of  the  probate  court  al- 
lowing the  final  account  ox  the  administra- 
tor and  its  final  decree  of  distribution,  as- 
aigninjf  the  whole  of  the  estate  to  the  heirs 
and  distributees,  is  to  remove  the  estate  of 
the  deceased  from  the  jurisdiction  of  the 
court,  and  to  render  the  <^ce  of  administra- 
tor, which  depends  upon  such  jurisdiction, 
functus  officio,  2.  After  the  estate  has  been 
so  settled  and  assigned,  and  while  the  final 
decree  of  distribution  remains  unreversed 
and  unmodified,  the  probate  court  has  no 
jurisdiction  to  entertain  a  petition  to  issue 
a  citation  to  the  administrator  requiring 
him  to  further  account  for  the  property  be- 
longing to  the  estate  which  is  in  his  posses- 
sion, or  came  into  his  possession." 

The  facts  and  law  of  the  case  were  then 
stated  in  the  opinion  of  the  court: 

''Sumner  W.  Matteson,  a  resident  of  the 
county  of  Ramsey,  having  real  and  personal 
property  therein,  died  intestate  on  July  22, 
1805.    The  Security   Trust    Company    was 
duly  appointed  by  the  probate  court  of  such 
county,  on  September  3,  1805,  administrator 
of  his  estate,  and  it  duly  qualified  as  such, 
and  duly  filed  in  such  oourt  an  inventory 
of  snch  estate.    The  probate  eonrt,  on  the 
same  day,  by  its  order,  which  was  duly  pub- 
lished,    limited    the    time    for     presentingoi 
daima  againat  the  eatate  to  six  months  fromU 
the  data  of  the  otder.    All  elaima^againsl* 
the  eatate  preaanted  to  tha  eonrt  within  the 
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time  Bmited  and  aHowed  by  the  eomt  were 
paid  b^  the  administrator  in  the  due  eourse 
of  adminiBtration.  Thereafter,  and  on 
March  81,  1896,  the  administrator  filed  with 
the  court  its  petition,  representing  that  it 
had  fully  administered  the  estate,  paid  all 
the  debts  against  the  estate  allowed  by  the 
court,  and  the  expenses  of  administration, 
and  askinff  for  the  allowance  of  its  final  ac- 
count, and  the  distribution  of  the  residue  of 
the  estate  to  the  persons  entitled  thereto. 
Such  proceedings  were  thereafter  duly  had 
upon  the  petition,  that  the  court,  on  April 
27,  1896,  allowed  the  final  account  of  the  ad- 
ministrator, and  made  and  entered  its  de- 
cree of  distribution  of  the  residue  of  the  es- 
tate, describing  it,  and  thereby  assigned  the 
groperty  therem  described  and  all  other  es- 
ite  of  the  intestate  in  the  state  of  Minne- 
sota to  his  heirs  and  distributees,  naming 
them,  and  determining  the  share  of  each. 

''Afterwards,  and  on  November  21,  1896, 
the  Security  Trust  Company  filed  with  the 
probate  court  its  petition,  representing  that 
in  drafting  such  final  decree  certain  clerical 
errors  were  made,  stating  them,  whereby 
certain  parcels  of  real  estate  were  errone- 
ously described  therein,  and  other  parcels 
omitted  therefrom,  and  praying  that  the  de- 
cree be  amended  so  as  to  corr^  the  errors. 
The  court  made  its  order  so  correcting  the 
decree.  Neither  the  order  allowing  the  ad- 
ministrator's account,  nor  the  final  decree  of 
distribution,  has  ever  been  opened  or  set 
aside.  On  or  before  December  15,  next  fol- 
lowing, all  the  heirs  and  distributees  named 
in  the  decree  transferred  and  conveyed  to  the 
Matteson  estate,  incorporated,  all  the  prop* 
erty  so  assigned  to  them  by  the  final  decree. 
But  the  Security  Trust  Company  still  has  in 
its  possession  and  now  holds  certain  stocks 
as  collateral  security  under  a  pledge  made  to 
it  by  the  intestate  for  the  payment  of  a  debt 
owed  bv  him  to  it  at  the  time  of  his  death. 
The  value  of  the  stocks  exceeds  the  amount 
of  the  debt  which  they  secured.  No  order 
has  ever  been  made  by  the  probate  court  in 
terms  discharging  the  administrator.  The 
Black  River  National  Bank,  a  nonresident 
creditor  of  the  intestate,  on  Januaiy  4, 1897, 
esmade  application  to  the  probate  court  for 
H  leave  to  file  its  claim  against  his  estate,  and 
•  have  it  allowed  and  paid  out  of ^ the  assets 
of  the  estate.  This  was  denied  by  the  court 
for  the  reason  that  the  administration  of 
the  estate  had  been  closed,  and  the  court  had 
no  further  Jurisdiction  in  the  premises.  Af- 
terwards the  bank  and  another  nonresident 
creditor  each  brouffht  an  action  on  their  re- 
spective claims,  which  had  never  been  pre- 
sented to  the  probate  court,  acainst  the 
trust  company,  as  administrator,  m  the  cir- 
cuit court  of  the  United  States  for  ti^e  dis- 
trict of  Minnesota.  Such  proceedings  were 
had  therein  that  Judgment,  on  April  17, 
1899,  was  rendered  in  favor  of  the  plaintiff 
in  each  case  for  the  full  amount  claimed 
against  the  administrator.  That  court  di- 
rected the  Judgments  to  be  certified  to  the 
probate  court  as  claims  duly  established 
against  the  estate  of  the  intestate,  and  it 
was  done,  but  the  administrator  refused  to 
lake  any  stepe  for  the  payment  of  either  of 


the  judgments.  Theieapon  the  relatw  herein 
presented  to  the  probate  cAirt  a  petition 
asking  it  to  issue  a  citation  to  the  trust  com- 
pany, as  sudi  administrator,  requiring  it  to 
file  an  account  of  any  property  in  its  posses- 
sion belonging  to  such  estate,  and  to  report 
what  disposition  had  been  made  of  the  prop- 
erty inventoried  as  belonging  thereto,  and 
to  pay  so  much  of  the  judgments  as  could  be 
paid  from  such  properly.  The  ccurt  refused 
to  entertain  the  petition,  or  to  make  any  or- 
der in  the  premises,  for  the  sole  reason  that 
it  had  no  jurisdiction  to  take  other  or  fur- 
ther steps  in  the  administration  of  the  es- 
tate. The  relator  then  sued  out  of  the  dis- 
trict court  of  Ramsey  county  an  alternative 
writ  of  mandamus  based  upon  the  facts  here 
stated,  which  was  directed  to  the  probate 
court  and  the  judge  thereof.  The  answer  of 
the  respondents  was  an  admission  of  such 
facts,  and  upon  them  the  district  eourt 
awarded  judgment,  denying  a  peremptory 
writ  of  mandamus,  and  discharging  the  al« 
temative  writ.  The  relator  appealed  from 
the  judgment  to  this  court. 

"The  question  presented  bv  these  facts  for 
our  consideration  relates  solely  to  the  legal 
effect  of  the  final  decree  of  distribution,  as- 
signing the  residue  of  the  estate  of  the  de- 
cedent to  the  heirs  and  distributees  made  by 
the  probate  court  after  the  settlement  and 
allowance  of  the  final  account  of  the  admin-  ^ 
istrator.  Stated  concretelv,  the  auestion  is:^ 
Did  the  jurisdiction  of  the*prooate  court* 
over  the  estate  in  question  cease,  and  the  of- 
fice of  administrator  become  functus  offUno, 
by  force  of  the  order  of  the  court  allowing 
the  administrator's  final  account,  and  its 
final  decree  of  distribution  assigning  tha 
residue  of  the  estate!  We  answer  the  ques- 
tion in  the  affirmative.  The  jurisdiction  of 
the  probate  court  in  Minnesota  is  not  oon- 
ferrra  by  the  common  law,  nor  by  any  stat- 
ute of  the  state,  but  by  our  Constitution,  and 
is  limited  to  'jurisdiction  over  the  estates  of 
deceased  persons  and  persons  under  guard- 
ianship.' Const  art  6,  f  7.  It  follows  that, 
in  cases  where  a  court  of  probate  acquires 
jurisdiction  over  the  estate  of  a  partieulaz 
decedent,  such  jurisdiction  is  endea,  and  the 
oflice  of  administrator,  which  depends  upon 
such  jurisdiction,  becomes  functus  offCoio^ 
whenever  such  estate  passes  by  operation  of 
law  from  its  final  control.  No  argument 
can  make  this  obvious  proposition  clearer, 
for  it  is  self-evident  that,  if  the  jurisdiction 
is  limited  to  the  estate  of  such  deceased  per- 
son, and  the  sole  basis  of  such  Jurisdiction— 
the  estate — ^passes  from  its  control,  and  the 
right  to  the  possession  and  control  thereof 
vests  by  operation  of  law  in  the  heirs  and 
distributees,  it  has  no  longer  any  jurisdic- 
tion in  the  premises.  It  is  true  uiat  our 
Probate  Code  eontains  no  provision  for  the 
formal  dischaive  of  an  aaministrator,  but 
the  necessary  theory  and  effect  of  its  profl- 
sions  as  to  the  settlement  of  his  account  and 
the  final  decree  of  distribution,  as  interpret* 
ed  by  the  repeated  decisions  of  this  eourt* 
are  to  devest  the  probate  eourt  of  further 
jurisdiction  when  such  final  decree  is  made^ 
and  to  render  the  office  of  administrator 
functus  officio,  unless  such  decree  is  set  aaido 
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on  motion,  or  rerened  on  appeaL  A  dear 
illustration  of  this  proposition  is  found  in 
the  decision  of  this  court  in  the  case  of  Hur- 
ley v.  Hamilton,  37  Minn.  160,  33  N.  W.  912| 
holding  that  the  probate  court  had  no  juris- 
diction to  entertain  proceedings  for  the  par- 
tition of  the  real  estate  of  a  decedent  among 
the  heirs  and  devisees  after  the  administra- 
tion was  closed,  and  the  land  assigned  to 
them  in  common  by  a  final  decree  of  dis- 
tribution, for  the  reason  that^  when  such  de- 
cree was  entered,  the  property  passed  out  of 
the  control  of  the  court,  and  it  had  no  fur- 
^^ther  jurisdiction/' 

U  The  court  then  proceeded  to  cite  and  ap- 
«  prove  previous  •decisions,  and  particularly 
the  language  of  Mitchell,  J.,  in  the  case  of 
Behmidt  v.  Stark,  61  Minn.  91,  63  N.  W. 
255,  hereinbefore  quoted.  Other  observa^ 
Uons  were  made  by  the  court  pertinent  to 
the  case  before  us,  as  follows: 

"It  is,  however,  urged  by  counsel  for  the 
relator  that  the  removal  of  the  property 
(that  is,  the  estate)  from  the  jurisdiction  of 
the  probate  court  in  nowise  affects  the  con- 
tinuance in  office  of  the  administrator  of  an 
estate.  To  hold  otherwise,  it  is  claimed, 
would  be  a  devesting  of  the  probate  court 
of  all  authority  to  execute  its  decree  of  disr 
tribution,  leavmg  the  administrator  in  pos- 
•ession  of  the  estate^  and  the  heirs  and  dis- 
tributees remediless.  It  necessarily  follows 
from  the  concession  of  eounsel,  although  not 
intended  by  him,  that  the  office  of  a&iinis- 
trator  becomes  funotuM  offloio  when  the  es- 
tate is  removed,  as  the  result  of  the  decree 
4if  distribution,  from  the  jurisdiction  of  the 
court,  for  the  office  of  administrator  springs 
<mt  of  and  depends  for  its  continued  exist- 
ence upon  the  jurisdiction  of  the  court  over 
the  estate.  As  well  might  it  be  claimed  that 
the  branch  of  a  tree  can  live  and  put  forth 
its  leaves  and  blossoms  after  its  roots  are 
dead,  as  to  claim  that  the  office  of  adminis- 
trator can  survive  the  jurisdiction  of  the 
court  over  the  estate  of  which  administra- 
tion was  granted.  It  is  not  necessary  for 
the  probate  court,  if  it  could  do  so,  to  re- 
tain jurisdiction  to  enforce  its  final  decree 
of  distribution;  the  remedy  of  the  distribu- 
tees in  case  their  respective  shares  of  the 
residue  of  the  estate  are  withheld  from 
them  by  the  administrator  is  an  action  in 
the  district  court  against  him  or  against  him 
and  his  bondsmen.  Schmidt  y.  Stark^  61 
Minn.  91,  63  N.  W.  256.    .    •    . 

"It  is  further  urged  on  behalf  of  the  re- 
lator that  neither  the  probate  court  nor  the 
administrator  considered  that  the  allowance 
of  the  final  account  and  the  entry  of  the  de- 
cree of  distribution  ended  the  jurisdiction  of 
the  courts  for  it  afterwards,  on  the  petition 
of  the  administrator,  amended  such  decree. 
It  is  immaterial  what  they  considered,  for 
the  view  of  either  as  to  the  effect  of  the  de- 
cree could  not  change  its  legal  result.  The 
decree  was  corrected,  not  in  the  exercise  of 
any  Jurisdiction  over  the  estate,  but  by  vir- 
ctue  of  the  power  of  the  court  to  amend  its 
S  records  to  conform  with  the  facts ;  that  is, 
*  to  make  the  records  *speak  truly  as  to  the 
past  official  acts  of  the  court.  Gen.  Stat. 
1894,  S  4730. 


''Lastly,  it  is  uned  by  the  relator  thai  the 
administrator  still  has  certain  stocks  in  his 
possession  belonging  to  the  estate,  and  that 
it  may  also  have  after-discovered  p^sonal 
property  of  the  intestate  which  it  nas  not 
disclosed  to  anyone.  There  is  no  basis  for 
this  assumption  in  the  admitted  facts,  ex- 
cept that  tne  trust  company  holds  certain 
stocks  as  collateral  to  secure  its  individual 
debt  i^inat  the  intestate.  But,  were  it 
otherwise,  the  fact  still  remains  that  all 
such  stocks  and  after-discovered  property,  if 
any,  passed  by  the  decree  to  the  heirs  and 
distributees,  for  it  assigns  to  them,  not  onlv 
the  property  therein  specifically  described, 
but  also  all  other  estate  of  the  deceased  in 
the  state  of  Minnesota.  It  follows  that  the 
probate  court  rightly  declined  to  issue  the 
citation." 

Some  criticism  is  made,  in  the  brief  of  the 
defendant  in  error,  of  the  decision  of  the 
supreme  court  of  Minnesota  in  this  case; 
that  the  issue  was  feigned  and  an  imposition 
upon  the  sunreme  court,  and  that  the  pur- 
pose of  the  dedsion  was  to  forestall  the  de- 
cision of  this  court. 

If,  indeed,  the  judgment  of  the  sunreme 
court  in  that  case  were  relied  on  as  aajudg- 
inc  a  case  which  had  already  passed  into 
judgment  in  the  circuit  <^urt  of  the  United 
States,  we  might  readily  agrees  as  urged  by 
the  defendant  in  error,  that  the  decisicm  ol 
the  supreme  court  of  Minnesota  ''should  re- 
ceive little,  if  any,  weight,  by  thia  court  in 
the  consideration  of  this  case."  But  that 
decision  is  cited  and  relied  on  by  the  plain- 
tiff in  error,  not  as  an  adjudication  of  the 
facts  in  controversy  here,  but  as  an  inter- 
pretation of  the  statutes  of  the  state.  Cases 
may  be  found  of  decisions  made  by  m 
state  supreme  court,  even  in  exposition  of 
state  statutes,  after  the  institution  of  litiga- 
tion in  a  Federal  court,  wherein  this  court 
has  refused  to  follow  such  a  decision,  if  in 
it  the  state  court  has  departed  from  its  pre- 
vious decisions,  which  were  in  force  and  re- 
lied upon  by  the  Federal  suitrar.  BurgeM 
V.  Seligman,  107  U.  S.  33,  27  L.  ed.  365,  2 
Sup.  Ct.  Rep.  10;  Carroll  County  v.  Smith, 
111  U.  a  556,  28  li.  ed.  517,  4  Sup.  Ct.  Rep. 
539. 

Here,    however,    the    supreme    court    of 
Minnesota,  in  its  last  opinion,  did  not  de- 
part from  or  modify  its  previous  decisions^- 
on  the  subject    On  the  contrary,  it  based  3 
^its  reasoning  and  conclusions  upon  its  fre-* 
quent  previous  decisions. 

Nor  are  we  permitted  on  the  record  in 
that  case  to  immite  to  the  parties  therein  an 
attempt  to  mislead  the  court  or  to  improp- 
erly invoke  its  jurisdiction.  The  case  seems 
to  have  gone  before  the  probate  court,  the 
district  court,  and  the  supreme  court,  in  the 
usual  course  of  procedure,  and  the  decision 
finally  rendered  by  the  supreme  court  must 
be  received  bpr  us  as  a  valia  exposition  of  the 
law. 

The  conclusion  to  which  we  are  brought, 
by  an  examination  of  the  statutes  of  the 
state  of  Minnesota  and  of  the  decisions  of 
the  courts  of  that  state  in  construing  and 
applying  them,  is,  that  had  a  suit  against 
an  admmistrator  of  an  estate  been  brought 
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fat  the  ooarU  of  that  state,  after  the  expira- 
tion of  the  period  limited  by  the  order  of  the 
probate  court,  in  which  creditors  may  pre- 
sent claims  against  the  deceased  for  exam- 
ination and  SLllowance,  and  after  an  allow- 
ance of  the  administrator's  final  account, 
and  a  final  decree  of  distribution,  such  suit 
could  not  have  been  maintained. 

We  are  now  to  consider  whether  such  a 
suit  can  be  successfully  maintained  in  a 
Federal  court  by  a  nonresident  owner  of  a 
claim  against  the  estate  of  a  decedent. 

Some  general  principles  have  become  so 
well  settled  as  to  require  only  to  be  stated. 
One  of  these  is  that  a  foreign  creditor  may 
establish  his  debt  in  the  courts  of  the  United 
States  against  the  personal  representative 
of  a  decedent,  notwitnstanding  the  fact  that 
the  laws  of  tibe  state  relative  to  the  admin- 
istration and  settlement  of  decedents'  es- 
tates do  in  terms  limit  the  right  to  estab- 
lish such  demands  to  a  proceeding  in  the 
probate  courts  of  the  state.  Union  Bank  v. 
Vaiden,  18  How.  503;  15  L.  ed.  472;  Law- 
rence V.  Neleon,  143  U.  S.  215,  86  L.  ed.  130, 
12  Sup.  Ct  Rep.  440;  Byera  v.  MoAuley, 
140  U.  a  608,  87  L.  ed.  867,  13  Sup.  a.  Rep. 
006. 

Another  principle,  equally  well  settled,  is 
that  the  courts  of  the  United  States,  in  en- 
forcing cl&ims  against  executors  and  admin- 
istrators of  a  decedent's  estate,  are  admin- 
istering the  laws  of  the  state  of  the  domicil, 
and  are  bound  by  the  same  rules  that  govern 
ODthe  local  tribunals.  Aepden  v.  Nisoon,  4 
Show.  408,  11  L.  ed.  1074. 
*  *  "The  circuit  courts  of  the  United  States, 
with  full  equity  powers,  have  jurisdiction 
over  executors  ana  adniinistrators,  where 
the  parties  are  citizens  of  different  states, 
and  will  enforce  the  same  rules  in  the  ad- 
justment of  claims  against  them  that  the 
local  courts  administer  in  favor  of  their  own 
clUrens."  Walker  v.  Walker,  0  WalL  745, 
eub  nam.  Walker  v.  Beal^  10  L.  ed.  814. 

In  Tonley  v.  Lwoender,  21  Wall.  276,  22 
L.  ed.  536,  it  was  decided  that  while  a  non- 
resident creditor  may  get  a  judgment  in  a 
Federal  court  ajgainst  a  resident  administra- 
tor, and  come  in  on  the  estate  according  to 
the  law  of  the  state  for  such  payment  as 
that  law,  marshaling  the  rights  of  creditors, 
awards  to  debtors  of  his  class,  yet  he  cannot, 
because  he  has  obtained  a  judgment  in  a 
Federal  court,  issue  execution  and  take 
precedence  of  other  creditors  who  have  no 
right  to  sue  in  the  Federal  courts,  and  if  he 
do  issue  execution  and  sell  lands,  the  sale  is 
void. 

The  reasoning  of  this  case  is  worthy  of 
quotation: 

"The  several  states  of  the  Union  necessa- 
rily have  full  control  over  the  estates  of  de- 
ceased persons  within  their  respective  lim- 
its, and  we  see  no  ground  on  which  the  va- 
lidity of  the  sale  in  question  ;can  be  sus- 
tained. To  sustain  it  would  be  in  effect  to 
nulli^  the  administration  laws  of  the  state 
by  giving  to  creditors  out  of  the  state 
greater  privileees  in  the  distribution  of  es- 
iates  than  ereditors  in  the  state  enjoy.  It 
is  easy  to  see,  if  the  nonresident  creditor,  by 
ailing  in  the  Federal  courts  of  Aricansas,  ae- 


quires  a  ri^ht  to  subject  the  assets  of  the 
estate  to  seizure  and  sale  for  the  satis&e- 
tion  of  his  debt,  which  be  could  not  do  by^ 
suing  in  the  state  court,  that  the  whole  es- 
tate, in  case  there  were  foreign  creditors, 
might  be  swept  away.  Such  a  result  would 
place  the  judgments  of  the  Federal  court  on 
a  higher  grade  than  the  judgments  of  the 
state  court,  necessarily  produce  conflict,  and 
render  the  state  powerless  in  a  matter  over 
which  she  has  confessedly  full  control.  Be- 
sides this,  it  would  give  to  the  contract  of 
a  foreign  creditor  made  in  Arkansas  a  wider 
scope  than  a  similar  contract  made  in  the 
same  state  by  the  same  debtor  with  a  home 
creditor.  The  home  creditor  would  have  to 
await  the  due  course  of  administration  for 
the  payment  of  his  debt,  while  the  foreifi^n^^ 
creditor  could,  as  soon  as  he  got  his  judg-^ 
ment,  seize  and  sell  the  estate  of  his* debtor* 
to  satisfy  it,  and  this,  too,  when  the  laws  of 
the  state  in  force  when  both  contracts  were 
made  provided  another  mode  for  the  com- 
pulsoiy  payment  of  the  debt.  Such  a  dif- 
ference is  manifestly  unjust  and  cannot  be 
supported.  .  .  .  The  administration  laws 
of  Arkansas  are  not  merely  rules  of  practice 
for  the  courts,  but  laws  limiting  the  rights 
of  parties,  and  will  be  observed  by  the  Fed- 
eral courts  in  the  enforcement  of  individual 
rights.  .  .  .  It  is  possible,  though  not 
probable,  that  state  legislation  on  the  sub- 
ject of  the  estates  of  decedents  mi^ht  be  pur> 
posely  framed  so  as  to  discrimmate  injur 
riously  against  the  creditor  living  outside 
of  the  state;  but  if  this  should  unfortu- 
nately ever  happen,  the  courts  of  the  United 
States  would  nnd  a  way,  in  a  proper  case,  to 
arrest  the  discrimination,  and  to  enforce 
equality  of  privileges  among  all  dasses  ei 
Claimants,  even  if  the  estate  were  seized  by 
operation  of  law  and  intrusted  to  a  partictt- 
lar  jurisdiction." 

In  Morgan  v.  Hamlet,  113  U.  8.  440,  2S 
L.  ed.  1048,  5  Sup.  Ct.  Rep.  563,  it  was  held 
that  the  statute  of  Arkansas,  that  "all  de- 
mands not  exhibited  to  the  executor  or  ad- 
ministrator, as  required  by  this  act,  before 
the  end  of  two  years  from  the  granting  of 
letters,  shall  be  forever  barred,"  begins,  on 
the  granting  of  letters  of  administration,  to 
run  against  persons  under  age  out  of  the 
state. 

The  doctrine  of  the  case  of  Yonley  v.  L(m>- 
efufer,  21  Wall.  276,  22  L.  ed.  536,  was  ap- 
proved in  Byera  v.  McAuley,  140  U.  S.  615, 
37  L.  ed.  871,  13  Sup.  Ct.  Rep.  006,  wherein 
it  was  held  that  the  administration  lawe  of 
a  state  are  not  merely  rules  of  practice  for 
the  courts,  but  laws  limiting  the  rights  of 
parties,  to  be  observed  by  the  Federal  courts 
m  the  enforcement  of  individual  rights. 

In  Pulliam  v.  Pulliam,  10  Fed.  55,  78,  the 
distinction  between  ordinary  statutes  of 
limitation  and  statutes  of  administration  of 
the  estates  of  decedents,  limiting  the  time 
within  which  creditors  must  prove  their 
claims,  is  pointed  out  in  respect  that  the  lat* 
ter  are  rules  of  property  as  well  as  etatntea 
of  limitation,  and  it  was  said  by  Hammond, 
J.,  after  citing  Union  Bank  v.  Vaiden,  18 
How.  504,  15  L.  ed.  473;  Payne  v.  Hook^  7 
Wall.  430,  10  L.  ed.  261,  and  other  cases: 
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c     "These  cases,  like  many  others,  are  oolj 
ei  intended  to  protect  the  judicial  power  of  the 

*  United  States  from  encroachment  by* pre- 
serving to  it  the  remedies  and  forms  of  pro- 
ceeding which  are  granted  with  it,  and  not 
at  2^1  to  set  it  above  the  legislative  control 
of  the  states  in  matters  pmaining  to  their 
jurisdiction.  The  cases  cited  from  the  su- 
preme court  do  not,  in  my  judgment,  estab- 
lish or  in  the  least  authorize  the  doctrine 
that  state  statutes,  prescribing  the  time 
within  which  a  creditor  of  a  decedent  must 
present  or  sue  upon  his  claim  in  order  to  en- 
title him  to  share  in  the  assets  and  having 
the  effect  these  do,  are  not  binding  on  this 
court." 

In  Dodd  v.  Qhiselin,  27  Fed.  405,  involv- 
ing the  administration  of  a  decedent's  es- 
tate, and  where  it  was  contended  that  non- 
resident minors  had  a  right  to  have  the  laws 
of  the  state  of  Missouri  regulating  the  mat- 
ter disregarded  in  the  Federal  courts  but  it 
was  held  otherwise,  per  Brewer,  J.:  That 
the  law  of  the  state  providing  for  the  settle- 
ment of  a  deceased  person's  estate  is  binding 
upon  the  Federal  as  well  as  upon  the  state 
courts. 

In  Miner  v.  Aylesworth,  18  Fed.  199,  it 
was  held  by  the  circuit  court  of  the  United 
Ststss  for  the  district  of  Rhode  Island,  as 
against  nonresident  complainants,  that^  un- 
der the  Rhode  Island  statute,  no  suit  can 
be  commenced  against  an  administrator,  as 
such,  after  three  years  from  the  time  he  gave 
public  notice  of  his  appointment.  Bauser^ 
man  v.  Blunt,  147  U.  S.  S52,  ^7  L.  ed.  31b, 
13  Sup.  Ct.  Rep.  466. 

Applying  these  prijiciples  to  the  present 
case,  it  would  seem  clear  that  the  defendant 
in  error,  as  a  citizen  of  the  state  of  New  York, 
and  having  iM  legal  claim  against  the  estate 
of  S.  W.  Mattesou,  deceasedU  had  a  ri^ht  to 
elect  to  proceed  to  establish  his  claim  by 
brin^fing  a  suit  in  the  circuit  oourt  of  the 
United  States;  and  if  he  had  brought  his 
action  against  an  existiz^  adJuiniStnttor, 
the  administration  of  the  estate  not  having 
been  closed  under  the  iitatutoiy  proceedingSt 
and  obtained  a  jud.gment,  undouotedly  such 
a  judgment,  when  presented  to  the  probata 
court  within  th«j  time  fixed  by  its  order, 
must  have  been  received  by  that  court  as  a 
claim  against  the  unadministered  estate. 
«H  But  can  it  be  said  that,  if  the  foreien  cred- 
§itor    delayed    proceedings    in    the    Federal 

*  court  until  after  the  time  fixed  by  the^der 
of  the  probate  court  for  the  presentment  of 
claims  had  expired  and  after  the  final  dis- 
tribution of  the  estate  had  been  effected,  and 
after  the  final  account  of  the  administrator 
had  been  allowed  and  his  office  had  become 
functus  officio,  and  after  all  claims  of  local 
creditors  had  thus  been  precluded,  he  ean 
use  the  Federal  process  to  devolve  a  new  re- 
sponsibility upon  the  person  who  had  acted 
as  administrator,  and  to  interfere  with  the 
righte  of  other  parties,  creditors  or  distrib- 
utees, which  had  become  vested  under  the 
regular  and  orderly  administration  of  the 
estate  under  the  laws  of  the  state? 

It  is  the  policy  of  the  stete  of  Minnesota, 
like  that  of  many  of  the  stetes,  to  prescribe ' 
a   shorter   term    of    limitetions    to    claims 


against  the  estates  of  deoedento  than  elaims 
against  living  persons.  Can  that  policy  be 
defeated  by  a  ruling  of  the  Federal  courU 
that  the  provisions  of  the  state  in  that  re- 
gard do  not  apply  to  parties  bringing  suit  in 
those  courts?  In  that  event,  the  very  mis- 
chief pointed  out  and  deprecated  in  YonUy 
V.  Lavender  would  ensue,  that  '*the  rights 
of  those  interested  in  the  estete  who  are  citi- 
sens  of  the  state  where  the  administration 
is  conducted  are  materially  changed,  and 
the  limitetion  which  governs  them  does  not 
apply  to  the  fortunate  creditor  who  happens 
to  be  a  citizen  of  another  stete."  The  an- 
swer g|iven  to  such  a  proposition  by  this 
court  in  the  case  just  cited  was:  'This 
cannot  be  so.  The  administration  laws  oi 
Arkansas  are  not  merely  rules  of  practice 
for  the  courts,  but  laws  limiting  the  righte 
of  narties,  and  will  be  observed  by  the  Fed* 
era!  oourte  in  the  enforcement  of  individual 
rirfito." 

Let  us  now  examine  the  reasoning  em* 
ployed  by  the  circuit  court  of  appeals  in 
reaching  ite  conclusion  in  the  present  case. 
Having  correctly  held  that,  so  far  as  the  ad- 
ministration law  of  the  state  of  Minnesota 
attempte  to  compel  citizens  of  other  states 
to  esteblish  demands  against  the  estetes  of 
decedente  only  by  a  proceeding  in  the  pro- 
bate court  of  the  stele,  it  is  Ineffectual  to 
accomplish  that  object,  the  oourt  proceeded 
to  say: 

"It  is  said,  however,  that  although  the 
stetute  in  question  may  be  ineffectual  to 
compel  nonresident  creditors  to  submit  theirei 
demands  to  the  appropriate  probate  court^ 
for  allowance,*yet,  as  a  stetute  of  limita-* 
tions,  it  should  be  given  effect  to  prevent  the 
esteblishment  of  a  demand  in  tne  Federal 
court  of  the  stete  after  such  lapse  of  time 
that  it  caunot  be  esteblished  in  the  probate 
court.  The  vice  of  this  argument  as  applied 
to  the  case  in  hand  oonsiste  in  the  fact  that 
the  legislature  of  the  stete  of  Minnesote 
has  uot  underteken  to  bar  any  claim  against 
a  decedent's  estete,  absolutely,  until  after 
the  lapse  of  eighteen  months  from  the  date 
of  the  order  fixing  the  period  of  allowance, 
and  in  the  case  at  bar  that  period  had  not 
expired  when  the  action  was  commenced,  to 
wit,  on  January  22,  1897. 

*4t  is  true  that  S  4609,  when  conferring 
the  discretionaiy  power  to  allow  claims 
within  eighteen  months,  imposes  the  limite- 
tion that  they  shall  be  allowed  'before  final 
settlement,'  and  it  is  also  true  that  the  final 
account  of  Matteson's  administrator  had 
been  submitted  to  and  approved  by  the  pro- 
bate court  before  this  action  was  commenced. 
But  it  must  be  borne  in  mind  that  the  ad- 
ministration law  (S  4523)  confers  upon  the 
probate  court  the  power  to  determine  when 
the  final  settlement  of  an  estete  shall  be 
made,  and  to  allow  as  much  as  one  year  and 
six  months  for  that  purpose.  We  think  that 
the  Federal  court  must  be  conceded  the  same 

Sower,  as  respecte  the  claim  of  a  nonresi* 
ent  creditor,  to  allow  it  within  eight.een 
months,  which  is  conferred  upon  the  probate 
courte  of  the  stete;  and  we  are,  nirther- 
more,  of  the  opinion  that  the  right  of  a  non- 
resident creditor  to  ane  lor  tbe   eBtabliik> 
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ment  of  his  demand  In  the  Federal  oourt 
cannot  be  made  to  depend  on  the  length  of 
time  that  the  probate  court  happens  to  allow 
for  making  a  final  settlement.  If  the  Fed- 
eral court  givea  effect  to  laws  limiting  the 
period  for  establishing  claims  in  the  pro- 
bate courts  of  the  state,  which  differ  essen- 
tiallj  from  the  seneral  statute  of  limite- 
tions,  it  should  only  be  required  te  apply  the 
absolute  bar  arising  from  lapse  of  time 
which  the  legislature  has  erected.  There  is 
much  reason,  perhaps,  for  saying  that  citi- 
zens of  other  states  ought  not  to  be  allowed 
ix>  maintain  an  action  in  the  Federal  court 
against  a  local  administrator  or  executor 
after  the  expiration  of  a  period  when  by  the 
express  command  of  the  legislature  no  such 
CO  action  can  be  maintained  in  the  local  courte, 
g  provided  the  period  fixed  by  the  legislature 
•  is  reasonable;  bat.*the  right  of  a  nonresident 
creditor  to  bring  his  action  in  the  national 
courte  ought  not  to  be  conditioned  or  made 
to  depend  upon  the  time  that  a  local  court 
chances  to  approve  a  final  settlement  when 
the  time  of  such  approval  reste  in  ite  dis- 
cretion and  is  largely  a  matter  of  conveni- 
ence. For  these  reasons  we  conclude  that 
the  case  in  hand — ^the  same  having  been 
brought  within  less  than  eighteen  months 
after  the  order  fixing  the  period  for  the  al- 
lowance of  claims  was  made — ^was  lawfully 
cnterteined  bv  the  trial  court. 

"Another  claim  which  is  inteiposed  by  the 
administrator  as  a  defense  to  this  action  is 
that  the  approval  of  ite  final  account  and 
the  order  ox  distribution  made  thereon  by 
the  probate  oourt  on  April  27,  1896,  closed 
the  administration,  and  operated  without 
more  as  a  discharge  of  the  administrator,  so 
that  there  was  in  point  of  fact  no  adminis- 
trator when  the  suit  at  bar  was  instituted. 
This  view  evidently  was  not  cnterteined  by 
the  probate  court  b^  which  the  administra- 
tor was  appointed,  since  the  record  discloses 
that  that  oourt^  as  late  as  November  21, 
1896,  cnterteined  a  petition  on  the  part  of 
the  administrator,  and  at  ite  instance  made 
an  order,  founded  thereon,  by  which  the  de- 
cree of  April  27,  1896,  was  amended  and  cor- 
rected in  important  respecte.  It  is  manifest 
that  the  probate  court  acted  upon  the  theory 
that  it  had  not  lost  jurisdiction  over  the  ad- 
ministrator, that  it  was  still  subject  to  its 
orders  as  to  all  matters  perteining  to  the 
estete,  and  would  remain  so  imtil  it  had 
fully  executed  its  decree  and  was  formally 
discharged  as  administrator  by  an  order 
made  to  that  effect.  And  this  assumption 
on  which  the  probate  oourt  appears  to  have 
acted,  in  our  opinion  was  entirely  correct. 
The  order  of  distribution  that  was  made  on 
April  27,  1800,  reouired  certein  acte  to  be 
done  and  performed  by  the  trust  company  in 
its  capacity  as  administrator,  and  until  they 
had  been  done  and  performed  and  the  court 
had  approve  of  the  administrator's  acte  in 
that  benalf,  it  was  clearly  subject  to  the  or- 
ders of  the  probate  court,  and  ite  functions 
as  administrator  had  not  ceased.  The  view 
contended  for  by  the  administrator  is  en- 
tvely  untenable,  since  it  would  deny  to  the 
nrobate  courte  of  the  stete  the  right  to  en- 


OcT.  Tbbh,^ 

M 

of  estetes  as  they  may  see  fit  to*make,  leav-  ? 
ing  administrators,  when  final  settlements 
are  approved,  in  full  possession  of  all  the 
property  then  in  their  hands,  and  at  liberty 
to  deal  with  it  as  they  please,  until  they  are 
called  to  account  by  some  other  tribunal 
than  that  from  which  they  originally  derived 
their  authority.  We  are  satisfied,  therefore, 
that  under  the  laws  of  the  state  of  Minne- 
sote  the  approval  of  a  final  settlement  and 
an  order  of  distribution  made  thereon  does 
not  operate  forthwith  to  discharge  the  ad- 
ministrator, but  that  ite  effect  is  to  give  the 
distributees  a  right  to  the  possession  of  the 
property  that  has  been  assigned  to  them  and 
a  right  to  invoke  the  power  of  the  probate 
court  as  against  the  administrator  to  compel 
obedience  to  ite  orders." 

The  validity  of  this  reasoning  depends,  oi 
course,  upon  the  correctness  of  the  construc- 
tion put  by  the  learned  court  on  the  stete 
statutes;  and,  as  we  have  seen,  in  the  cases 
cited,  the  supreme  court  of  the  stete  has 
placed  an  altogether  different  meaning  on 
those  statutes.  They  hold  that  the  Probate 
Code  of  the  stete  makes  no  provision  for  the 
formal  discharge  of  an  administrator,  but 
the  necessaiy  lesal  effect  of  an  order  c^  the 
probate  court,  allowing  the  final  account  of 
the  administrator  and  its  final  decree  of  dis- 
tribution, assignins  the  whole  of  the  estete 
to  the  heirs  and  oistributees,  is  to  remove 
the  estete  of  the  deceased  from  the  jurisdic- 
tion of  the  court,  and  to  render  the  office  of 
administrator,  which  depends  upon  such  Ju- 
risdiction, funetua  officio;  and  that,  after 
the  estate  has  been  so  settled  and  assigned, 
and  while  the  final  decree  of  distribution  re- 
mains unreversed  and  unmodified,  the  pro- 
bate court  has  no  jurisdiction  to  entertem  a 
petition  to  issue  a  citetion  to  the  adminis- 
trator requiring  him  to  further  accoimt  for 
the  property  belonging  to  the  estate,  which 
is  in  his  possession,  or  came  into  his  pos^ 
session. 

Adopting,  then,  the  construction  put  upon 
the  administration  laws  of  Minnesote  by  the 
supreme  court  of  the  stete,  we  have  only  to 
consider  the  force  of  certein  other  sugges- 
tions of  the  court  below,  which  are,  in  some 
measure,  independent  of  those  already  con- 
sidered. 

It  is  argued,  in  the  opinion  of  the  circuitis 
court  of  appeals,  that,  because  $  4523  confers^ 
upon  the  probate  oourt  the*power  to  deter-* 
mine  when  the  final  settlement  of  an  estete 
shall  be  made,  and  to  allow  as  much  as  one 
year  and  six  months  for  that  purpose,  the 
Federal  court  must  be  conceded  the  same 
power  as  respecte  the  claim  of  a  nonresident 
creditor,  to  allow  it  with  the  eighteen  months, 
which  is  conferred  upon  the  probate  courte 
of  the  stete.  This  sug^tion  is  manifestly 
based  on  a  misconception  of  the  language 
and  legal  purport  of  fi  4523.  That  language 
is  as  follows:  "The  probate  court  at  the 
time  of  granting  letters  testementeiy  or  of 
administration  shall  make  an  order  allow- 
ing to  the  executor  or  administrator  a  rea- 
sonable time,  not  exceeding  one  year  and  six 
months,  for  the  settlement  of  the  estete." 

8o  Uiat,  expressly  the  time  for  the  settle^ 


force  such  orders  relative  to  the  distribution  ment  of  the  estete  must  be  fixed  by  the  pro- 
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bate  court  at  the  time  when  the  letters  of 
administration  are  ^nnied,  and  it  is  nro- 
vided,  by  the  following  section,  that  ^he 
probate  court  may,  upon  good  cause  shown 
by  the  executor  or  administrator,  extend  the 
time  for  the  settlement  of  the  estate  not  ex- 
ceeding one  year  at  a  time,  unless,  in  the 
judgment  of  the  court,  a  longer  time  be  nec- 
essary."    [«  4524.] 

These  sections  have  nothing  to  do  with  the 
limitation  prescribed  for  the  proof  of  pre- 
sentation of  the  claims  of  creditors,  which 
is  found  in  {  4509.  Moreover,  in  the  pres- 
ent case,  the  court  having  fixed  the  period  of 
six  months  within  which  the  estate  should 
be  settled,  the  administrator,  accordingly, 
having  no  good  cause  to  show  to  the  con- 
tra ly,  filed  his  final  accoi\nt  of  the  settle- 
ment of  the  estate  within  the  time  so  lim- 
ited, and  the  account  was  allowed  and  the 
final  decree  of  distribution  made  before  the 
institution  of  the  present  suit. 

Section  4509  provides  that^  at  the  time  of 
the  granting  letters  testamentaxy  or  of  ad- 
ministration, the  court  shall  make  an  order 
limiting  the  time  in  which  creditors  may 
present  claims  against  the  deceased  for  ex- 
amination and  allowance,  which  shall  not 
be  lees  than  six  months  nor  more  than  one 
year  from  the  date  of  such  order,  and  that 
no  claim  or  demand  shall  be  received  after 
the  expiration  of  the  time  so  limited,  unless, 
for  good  cause  shown,  the  court  may,  in  its 
discretion,    receive,    hear,    and   allow    such 

9elaim  upou  notice  to  the  executor  or  admin- 

gistrator. 

•  *  But  it  should  be  observed  that  such  power 
to  extend  the  time  limit  must  be  exercised, 
on  good  cause  shown,  ''before  final  settle 
meikt,"  and,  in  the  prese&it  case,  no  such 
good  cause  was  shown,  either  to  the  probate 
court  or  to  the  circuit  court  of  the  United 
States,  before  final  settlement  It  is  evi- 
dent that  the  discretion  to  extend  the  time 
for  proof  of  claims  was  to  be  appealed  to  for 
some  good  reason,  that  is,  reason  showing 
why  the  claim  was  not  made  or  the  suit 
brought  before  the  expiration  of  the  time 
fixed  in  the  original  order. 

The  circuit  court  of  appeals  admits  that 
''there  is  much  reason,  perhaps,  for  saying 
that  citizens  of  other  states  ought  not  to  be 
allowed  to  maintain  an  action  in  the  Fed- 
eral court  against  a  local  administrator  or 
executor  after  the  expiration  of  a  period 
when,  by  the  express  command  of  the  legis- 
lature, no  such  action  can  be  maintained  in 
the  local  courts,  provided  the  period  fixed 
by  the  legislature  is  reasonable,  but  the 
right  of  a  nonresident  creditor  to  bring  his 
action  in  the  national  courts  ouffht  not  to 
be  conditioned  or  made  to  depend  upon  the 
time  that  a  local  court  chances  to  approve 
a  final  settlement  when  the  time  of  such  ap- 
proval rests  in  its  discretion,  and  is  largely 
a  matter  of  convenience."  But  the  legisla- 
tion of  Minnesota  does  not  make  the  limit 
within  which  claims  must  be  made  against 
the  estates  of  decedents  to  depend  on  uie  ex 
erelse  of  diseretionaiy  power  by  the  courts, 
It  does  provide  that  the  probate  court  shall 
fix  a  time  within  which  claims  must  be  pre- 
sented, to  wit,  not  less  than  six  nor  more 


than  eighteen  months.  Between  those  llmlta 
of  six  and  eighteen  months  the  probate  court 
may  have  power  of  discretionary  action  on 
good  cause  shown.  But  having  once  exer- 
cised that  power,  as  in  the  present  case,  by 
fixing  the  term  of  probation  at  six  months, 
any  extension  of  tiiat  term  could  only  be 
had,  upon  good  cause  shown,  "before  final 
settlement." 

We  are  not  called  upon  by  the  facts  of  the 
present  case  to  determine  whether  a  Federal 
court  might  or  might  not,  on  cood  cause 
shown,  extend  the  time  in  which  a  claim 
might  be  asserted  against  a  decedent's  es- 
tate beyond  the  term  previously  fixed  by  the 
probate  court.  But  it  is  sufficient  to  say 
that,  in  the  present  case,  no  application  was 
made  to  the  Federal  court  to  exercise  suchh. 
a  power,  either  before  or  after  the  limitation  |J 
prescribed* under  the  state  statute  had  ex-» 
pired.  All  that  was  before  the  circuit  court 
of  the  United  States  was  an  action  at  law 
upon  a  cause  of  action  against  a  decedent's 
estate,  which,  under  the  laws  of  the  state  of 
Minnesota,  could  not  be  maintained  in  the 
courts  of  that  state^  because  barred  by  the 
operation  of  the  laws  of  the  state  reffulatinfl 
the  administration  of  the  estates  of  deceased 
persons.  Moreover,  it  is  obvious,  and  it  has 
always  been  held,  that  the  circuit  court  can- 
not, in  the  trial  of  an  action  at  law,  exer- 
cise the  power  of  a  court  of  equity.  An  ap- 
plication to  the  Federal  court  to  decree  an 
extension  of  time  bevond  the  period  previ- 
ously prescribed  by  the  probate  court  would 
have  to  be  made  by  a  bill  in  equity,  show- 
ing good  cause  Scott  v.  Armstrong,  140  U. 
S.  499,  36  L.  ed.  1059,  13  Sup.  Ct  Rep.  148. 

Following  our  previous  and  repeated  de- 
cisions, that  the  courts  of  the  United  States, 
when  exercising  jurisdiction  over  executors 
and  administrators  of  the  estates  of  de- 
cedents within  a  state,  are  administering  the 
laws  of  that  state,  and  are  bound  by  the 
same  rules  which  govern  the  local  tribunals, 
we  conclude,  in  the  present  case,  that — 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals must  he  reversed;  the  judgment  of  the 
Circuit  Court  is  also  reversed,  and  the  cause 
is  remanded  to  that  court,  with  directions 
to  enter  judgment  in  conformity  with  the 
opinion  of  this  court. 

(187  U.  S.  M7) 
SECURITY  TRUST  COMPANY,  as  Admin- 
istrator of  the  Estate  of  Sumner  W.  Mat- 
teson,  Deceased,  Petitioner, 

V. 

WILLIAM  H.  DENT,  as  Recdver  of  the 
First  National  Bank  of  Decorah. 

CertioraH  to  eircuit  eourt  of  appeais— ujAew 
writ  of  error  improper, 

A  writ  of  certiorari  to  the  circuit  court  of  ap- 
peals may  be  allowed  by  the  Supreme  Court 
of  the  United  BUtes  under  the  judiciary  act 
of  March  8,  lfl91«l  where  the  cause  has  been 
Improperly  brought  up  by  writ  of  error :  and 
In  such  case  the  copy  of  the  record  filed  un- 
der the  writ  of  error  may  be  directed  to  be 

»U.  S.  Comp.  St.  1901,  p.  M7. 
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Argued  April  tl,  U,  1902.    Decided  Deiem- 
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,N  WRIT  of  Certiorari  to  the  United 
States  CiRuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Min- 
nesota in  favor  of  plaintiff  in  a  suit  against 
an  administrator  upon  a  claim  against  dece- 
dent's estate.    Revereed  and  remanded. 

See  same  case  below,  48  C.  C.  A.  694,  104 
FM.  880. 

The  facts  are  stated  in  the  opinion. 

Meeere,  Edmimd  8.  Durment  and  Al- 
hert  R,  Moore  for  petitioner. 

Meeere.  Edward  O.  Stviasev  and  Mo- 
ic  Veil  F.  Seymour  for  respondent. 

*  *  Mr.  Justice  Slilras  stated  the  faeU  and 
delivered  the  opinion  of  the  court: 

This  was  an  action  brought  in  January, 
1897,  in  the  circuit  court  of  the  United 
States  for  the  district  of  Minnesota,  by  Wil- 
liam H.  Dent,  as  receiver  of  the  First  Na- 
tional Bank  of  Decorah,  Iowa,  against  the 
Security  Trust  Company  of  St.  Paul,  Minne- 
sota, as  administrator  of  the  estate  of  Sum- 
ner W.  Matteson,  deceased,  to  recover  the 
sum  of  $13,535.06,  beins  the  amount  of  prin- 
cipal and  interest  of  certain  promissory 
notes  made  by  said  Matteson  in  his  lifetime^ 
and  which  were  the  property  of  the  said  na- 
tional bank.  The  execution  and  ownership 
4)f  the  notes  were  not  denied,  nor  that  the 
Security  Trust  Company  had  been,  on  Sep- 
tember 8,  1895,  duly  appointed  bv  the  pro- 
bate court  of  Ramsey  county,  Sfinnesota, 
administrator  of  the  estate  of  said  Matte- 


The  defendant,  however,  alleged  in  its  an- 
awer  that  the  action  was  not  brought  until 
after  the  expiration  of  the  time  limited  by 
the  order  of  the  probate  court  for  the  filing, 
examination,  and  allowance  of  daima 
against  Matteson's  estate,  nor  until  after 
the  examination  and  allowance  of  the  ad- 
ministrator's final  account,  whereby,  under 
the  laws  of  the  state  of  Minnesota,  the  offi- 
cial existence  of  the  defendant  company  as 
administrator  had  ceased,  and  tha^  there- 
fore, no  action  could  be  maintained  against 
it;  and  also  that  the  right  to  a  judgment  on 
the  notes  in  suit  was,  by  the  laws  of  Minne- 
sota, forever  barred,  notwithstanding  they 
were  owned  by  a  nonresident  of  the  state, 

A  and  that  recovery  was  sought  in  a  Federal 

U  court. 

«  *  The  plaintiff  obtained  a  judgment  in  the 
circuit  court,  and  that  judgment  was  af- 
firmed by  the  circuit  couil  of  appeals  for  the 
eighth  circuit.  The  case  is  reported  in  43 
C.  C.  A.  504,  104  Fed.  380.  The  cause  was 
then  brought  here  by  a  writ  of  error.  We 
think  the  proper  course  was  to  have  asked 
for  a  writ  of  certiorari  to  bring  the  final 
judgment  of  the  circuit  court  of  appeals  here 
for  review.  However,  under  the  powers  pos- 


sessed by  us  nnder  the  Judieiarr  ael  of 
March  8,  1891,  we  now  allow  a  writ  of  cer- 
tiorari, and  dh'ect  that  the  copy  of  the  rec- 
ord heretofore  filed  under  the  writ  of  error 
shall  be  taken  and  deemed  as  a  sufficient  re- 
turn to  the  certiorari 

The  questions  presented  are  similar  to 
those  just  decided  in  the  ease  of  Seourity 
Truet  Co.  v.  Black  River  Nat.  Bank.  187  U 
S.  211,  ante,  52,  23  Sup.  Ct  Rep.  52,  tried 
in  the  same  court,  and  where  the  parties 
were  represented  by  the  same  counsel  which 
appear  in  this  one. 

Accordingly,  for  the  reasons  given  in  the 
opinion  in  that  case,  the  judgment  of  the 
Cirouit  Court  of  Appeals  le  reversed;  the 
judgment  of  the  Circuit  Court  ia  likeunee  re^ 
versed,  and  the  cause  is  remanded  to  that 
court,  with  directions  to  enter  judgment  ia 
accordance  with  the  opinion  of  this  court 


(187  U.  &  268) 
NORTHERN  CENTRAL  RAILWAY  COM- 
PANY, Plfl.  in  Err., 

V. 

STATE  OF  MARYLAND. 

« 
Contracte — reserved  pou?er  to  alter^-^etmen^ 
ment  of  coiporate  charter. 

A  state  statute  fixing  the  rate  of  taxation  oa 
the  gross  receipts  of  a  railroad  comi»anj, 
enacted  for  the  purpose  of  settling  bj  agree- 
ment a  pending  controversy  as  to  a  charter 
right  of  the  company  to  exemption  from  tax- 
ation, must,  notwithstanding  its  contractual 
form,  be  regarded  as  an  amendment  to  such 
charter,  and  therefore  sabjeet  to  repeal  by 
reason  of  a  provision  of  the  state  Constitu- 
tion In  force  at  the  time  of  Its  passage^  re- 
serving the  power  to  repeal,  alter,  or  amend 
corporate  chartera 

[No.  43.] 

Argued  Oetoler  16,  1902.    Decided  Deeem' 
her  1,  1902. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland  to  review  a  judgment 
which  affirmed  a  judgment  of  the  trial  court 
denying  a  claim  of  a  railroad  company  to  a 
contract  exemption  from  a  tax  imposed  by 
a  statute  of  the  state.    Affirmed. 

See  same  case  below,  90  Md.  449,  4fi  Atl. 
465,  61  AU.  1108. 

Statement  by  Bfr.  Justice  Wliitet 
The  Baltimore  &  Susquehanna  Railroad 
Company  was  chartered  by  an  act  of  the  leg- 
islature of  Maryland  in  1827,  with  author- 
ity to  construct  a  railroad  from  the  city  of 
Baltimore  to  the  Susquehanna  river.  The 
charter  contained  a  provision  declaring  that 
the  "shares  of  the  capital  stock  of  the  com- 
pany should  be  deemed  and  considered  per- 
sonal estate,  and  should  be  exempt  from  the 
imposition  of  any  tax  or  burden."  It  was 
conceded  by  both  parties  in  the  discussion 
at  bar  that  the  effect  of  this  provision,  as 
interpreted  by  the  settled  adjudications  ofa 
the  state  of  Maryland,  was  to  forever  ex-fi 
empt  the  company  and  iti»property  from  tni^ 
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ItwBB alftoooneeded  that  at  thetime 
tlda  act  WBB  p^ed  there  was  no  provisioii 
Ib  the  Constitution  of  the  state  of  Ma]7land 
restricting  tiie  legislative  power  to  exempt, 
and  that  no  reservation  of  the  power  to  re- 
peal, alter,  or  amend  was  found  in  the  Con- 
stitution of  the  state,  or  expressed  or  im- 
plied in  the  charter  in  question.  In  1854 
an  act  was  passed  by  the  Maryland  legisla- 
ture, designated  as  chapter  250  of  the  laws 
of  that  yesT.  The  title  of  this  act  was  as 
follows: 

"An  Act  to  Authorize  the  Consolidation 
of  the  Baltimore  and  Susquehanna  Railroad 
Company  with  the  York  and  Maryland  Line 
Railroad  Company,  the  York  and  Cumber- 
land Railroad  Company  and  the  Susqiie- 
hanna  Railroad  Companv,  by  the  Name  of 
the  Northern  Central  Railway  Company." 

The  companies  referred  to  in  this  title 
other  than  the  Baltimors  ft  Susquehanna 
.  Railroad  were  corporations  owing  their  ex- 
istence to  charters  granted  by  the  legislature 
of  Pennsylvania,  and  ^ich  were  operating 
railroads  in  that  state  connecting  with  the 
Baltimore  ft  Susquehanna.  The  ^ect  of  the 
consolidation  was  to  create  one  eorporation 
owning  and  operating  cme  line  of  railroad 
from  and  across  the  state  of  Maryland  into 
and  across  the  state  of  Pennsylvania.  The 
act  of  1854  authorizing  the  oonsolidatiouy 
the  title  of  which  has  just  been  stated,  by 
its  iirst  section  empowered  the  stockholders 
ol  the  Baltimore  ft  Susquehanna  Railroad, 
npon  their  acceptance  of  the  act,  '^  unite 
and  to  consolidate  their  company  or  eorpo- 
ration with  the  York  ft  Maryland  Lina  Rail- 
road, the  York  ft  Cumberland  Railroad  Com- 
pany and  the  Susquehanna  Railroad  Com- 
pany of  the  state  of  Pennsylvania,  so  as  to 
form  and  constitute  one  company  or  cor- 
poration, to  be  called  the  Northern  Central 
Kailway  Company,  on  such  terms  and  oondi- 
tions,  and  eonformablT  to  such  agreements 
and  regulations,  as  tne  said  several  com- 
panies shall  respectively  determine  and 
adopt,  subject,  nevertheless,  to  the  following 
general  provisions:  First,  that  all  existing 
eontracts,  engagements,  and  liabilities  of 
the  said  Baltimore  ft  Susquehanna  Railroad 
Company  shall  continue  to  bind  said  com- 
pany and  its  property  as  fully  as  before  the 
consolidation  herein  above  authorized,  or 
^  that  the  said  existing  contracts,  engage- 
e  ments,  and  liabilities  shall  be  duly  adopted 
•  and  •assumed  by  the  consolidated  company 
except  as  herein  expresslv  altered  or  re- 
•tdnded;  second,  that  all  laws  heretofore 
made  in  reference  to  the  said  Baltimore  ft 
Susquehanna  Railroad  Company  and  not  re- 
pealed or  modified  by  the  legislature  of  Mary- 
land, and  all  ordinances  relating  to  said  com- 
Sny  heretofore  made  and  not  repealed  bv 
B  mayor  and  said  council  of  Maryland, 
•hall  be  binding  and  openXiye  upon  the  said 
eonsolidated  company,  so  far  as  its  prop- 
erty or  its  operations  majr  be  within  the  Ju- 
risdiction of  the  state  of  Maryland  or  tiie 
dty  of  Baltimore  respectively,  and  so  far  as 
the  laws  or  ordinances  may  be  applicable  to 
and  consistent  with  the  new  oganization  of 


the  said  consolidated  company;  third,  that 
the  consolidated  oompany  shall  have  power 


from  time  to  time  to  establish  its  capita! 
stock  at  an  amount  not  e.icceeding  eight  mil- 
lions of  dollars,  the  same  to  be  represented 
by  such  number  of  shares,  and  the  said  con- 
solidated company  shall  have  power  to  issu^ 
their  bonds  convertible  into  stock  on  such 
terms  as  the  company  may  prescribe,  and  to 
secure  the  same  by  one  or  more  mortgages 
for  any  such  amoimts  as  they  may  find  nec- 
essaiy  for  paying  off  any  existing  debt  of 
the  company. 

After  providing  for  a  board  of  directors 
and  officers  of  the  new  or  consolidated  com- 
pany, the  act  proceeded  to  say:  "That  the 
company  shall  make  and  use  a  common  seal, 
and  possess  all  the  corporate  powers  and 
privileces,  and  be  subject  to  all  the  duties 
and  obligations  not  inconsistent  with  this 
aet,  and  its  general  intent,  which  are  ex- 
pressed  in  the  charter  heretofore  granted  to 
the  said  Baltimore  ft  Susquehanna  Railroad 
Company,  and  its  supplements:  Provided^ 
that  this  clause  shall  not  be  eonstrucd  to' 
deprive  the  parties  to  the  said  consolidated 
company  of  the  right  or  authority  to  make 
such  provisions  and  regulations,  notwith- 
standing said  original  charter  and  its  sup- 
plements, as  may  be  necessaiy  to  create  and 
establish  said  consolidated  company,  and 
brin^  its  organization  into  agreement  and 
consistency  with  the  terms  and  conditions 
of  the  charter  of  the  several  companies  of 
which  the  said  consolidated  company  shall 
be  composed:     And  provided  also.  That  the*4 

rties  to  the  consolidated  company  shall  § 
authorized  and  empowered  to  adopt*and* 
conform  the  organization  of  the  said  con- 
solidated company  to  such  provisions  or  en- 
actments as  may  be  required  by  the  legisla- 
ture of  the  state  of  Pennsylvania,  touching 
the  name  of  said  corporation,  and  of  the 
board  of  president  and  directors  in  said  con- 
solidated company,  and  the  conditions  re- 
lating to  their  appointments." 

The  2d  section  of  the  act,  among  other 
things,  provided  that  "this  aet  shaU  take  ef- 
fect whenever  and  as  soon  as  the  said  par- 
ties hereinbefore  referred  to  shall  have 
agreed  to  consolidate  their  several  compa* 
nies  into  one,  and  shall  have  settled,  deter- 
mined, and  agreed  upon  the  terms  and  con- 
ditions of  such  consolidation  in  conformi^ 
with  the  provisions  of  this  act.    .     .    ," 

In  pursuance  of  the  authority  thus  con- 
ferred upon  the  Maryland  corporation,  and 
in  virtue  of  power  granted  by  the  legislature 
of  Pennsylvania  to  the  three  Pennsylvania 
oorporations,  the  consolidation  was  effected, 
new  stock  was  issued,  and  a  company  came 
into  beinff  known  as  the  Northern  Central 
Railway  Company,  whose  affairs  were  man- 
aged by  the  new  hoard  of  directors  and  offi- 
cers elected  or  appointed  pursuant  to  the 
new  charter.  The  corporation,  in  availing 
itself  of  the  provisions  of  the  law  of  1854, 
executed  articles  of  consolidation.  Al- 
though the  act  of  1854  only  provided  that 
the  new  corporation  should  have  the  corpo- 
rate "powers  and  privileges"  of  the  con- 
stituent bodies,  it  is  stated  in  argument  that 
the  articles  of  consolidation  executed  under 
the  law  purported  to  vest  the  new  corpora- 
tion with,  not  only  the  right  to  the  pro]^ 
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city  rights  and  priyilem  of  the  old  com- 
paniesy  but  alao  with  their  immunities.  In 
1854,  at  the  time  the  act  of  oonBolidation 
was  passed,  the  Maryland  ConsUtution  (of 
1850)  was  in  force,  and  provided  in  {  47, 
article  3,  as  follows: 

"Corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  spe- 
cial act,  except  for  municipal  purposes ;  and 
in  cases  where  in  the  judgment  of  the  legis- 
lature the  object  of  the  corporation  cannot 
be  attained  under  general  laws.  All  laws 
and  special  acts  pursuant  to  this  section 
may  be  altered  from  time   to   time   or  re- 

g  pealed." 

S     In  the  years  1872  and  1874  the  legislature 

*  of  Maryland  passed^an  act  imposing  a  tax 
of  Yt  of  1  per  cent  upon  the  gross  receipts 
of  all  steam  railroad  companies  incorporat- 
ed by  the  state  and  doing  business  therein. 
Two  suits  were  thereafter  (the  one  in  1873 
and  the  other  in  1874 )  brought  by  the  state  of 
Maryland  against  the  Northern  Central  Rail- 
way Company  to  recover  the  y^^  ot  I  per  cent 
tax  upon  the  gross  receipts  of  that  company 
from  that  part  of  its  railroad  lying  in  the 
state  of  Maryland.  The  defense  of  the  com- 
pany was  substantially,  first,  that  it  was 
entitled   to    the    exemption   from   taxation 

ranted  by  the  act  of  1827  to  the  Baltimore 
Susquehanna  Company;  that  such  exemp- 
tion was  existing  and  had  not  been  repealed, 
and,  if  repealed,  the  repealing  act  was  void 
because  an  impairment  of  the  obligations  of 
the  contract  resulting  from  the  act  of  1827 
and  the  transmission  of  its  immunities  to  the 
new  company  created  hj  the  act  of  1854. 
The  causes  were  decided  m  the  trial  court  in 
favor  of  the  corporation.  The  cases  were 
taken  to  the  court  of  appals  of  the  state  of 
Maryland.  That  court  (in  1875)  reversed 
the  judgment  of  the  court  below,  and  re- 
manded the  cases  for  a  new  trial.  The 
court  of  appeals  in  its  opinion  conceded  that 
when  in  1827  the  charter  of  the  Baltimore  ft 
Susouehanna  Railroad  Company  was  grant* 
ed  there  was  no  restriction  in  the  Constitu- 
tion of  the  state  on  the  power  of  the  general 
assembly  to  make  a  contractual  exemption 
from  taxation.  It  also  conceded  that  at 
that  time  there  was  no  general  power  rer 
served  in  the  institution  to  repeal,  alter, 
or  amend  charters,  and  that  no  such  reser- 
vation was  found  in  the  charter  of  1827. 
But  the  court  deemed  it  unnecessary  to  pass 
upon  the  question  of  whether  the  consolida- 
tion act  of  1854  had  endowed  the  new  com- 
pany with  the  exemption  from  taxation  ex- 
pressed in  the  act  of  1827,  because,  conced- 
ing, arguendo^  this  to  have  been  the  case, 
it  was  held  that  as  the  consolidation  had 
created  a  new  company  with  new  stock,  new 
franchises,  new  rights,  and  new  officers,  the 
charter  of  such  newly  created  company  as 
to  all  its  provisions,  including  the  exemp- 
tion from  taxation,  if  such  exemption  were 
found  in  it  expressly  or  by  implication,  was 
subject  to  the  power  to  repeal,  alter,  and 
ee  amend,  reserved  by  the  Constitution.  Con- 
§struing    the    acts    imposing   the  tax  which 

•  were  sued  for  in  connection  with^other  laws 
of  the  state  of  Maryland,  the  court  held  that 


the  exemption  from  taxation  had  been  t^ 
pealed.     44  Md.  162. 

The  cause  on  being  remanded  to  the  trial 
court  remained  untried  in  1880.  In  that 
year  the  legislature  of  Maryland  passed  an 
act  on  the  subject  of  the  taxation  of  the 
Northern  Central  Railway  Company.  The 
title  of  that  act  purported  to  adjust  and 
settle  finally  by  agreement  all  pending  con- 
troversies on  the  subject  of  taxation  between 
the  state  of  Maryland  and  the  railroad  com- 
pany. The  preamble  referred  to  and  recap- 
itulated the  organization  of  the  Baltimore  & 
Susquehanna,  the  consolidation  by  the  act 
of  1854,  and  the  pending  suits  on  the  sub- 
ject. The  title  and  preamble  are  reproduced^ 
in  the  margiiLf  § 

•  By  the  1st  section  of  the  act  it  was  pro-  • 
vided  that  the  Northern  Central  Railway 
Company  "shall  have  and  possess  all  the  pow- 
ers, rights,  privileges,  and  immunities,  and 
be  subject  to  all  the  duties  and  obligations, 
which  are  expressed  in  the  act  of  assembly  ' 
of  Maryland  of  1827,  chapter  72,  entitled, 
An  Act  to  Incorporate  the  Baltimore  ft  Sus- 
quehanna Railroad    Company,  and    all   the 


tAn  Act  to  Adjust  and  Settle  Finally,  by  Agree- 
ment,   All    Pending    Controversies    between 
the   State   of    Maryland   and   the    Northern 
Central  Railway  Company,  by  Subjecting  the 
Franchises  and  Property  of   Said  Company 
within  This  State  to  Taxation  for  State  Pur- 
poses to  a  Certain  Extent,  and  by  Providing 
for  the  Payment  of  a  Certain  Indebtedness 
Claimed  by  the  State  of  Maryland  to  Exist 
on  the  Part  of  Said  Northern  Central  Ball- 
way   Company   to   Said   State  of   Maryland, 
being  an  Act  Supplementary  to  the  Act  of 
Eighteen  Hundred  and  Fifty-Four,  Chapter 
Two  Hundred  and  Fifty,  Entitled  An  Act  to 
Authorise   the    Consolidation    of   the   Balti- 
more  and    Susquehanna   Railroad   Company 
with  the  Tork  and  Maryland  Line  Railroad 
Company,   the   York   and   Cumberland   Rail- 
road Company,   and  the  Susquehanna  Rail- 
road Company,  by  the  Name  of  the  Northern 
Central  Railway  Company. 
Whereas,  a  controversy  has  arisen  and  exists 
between  the  state  of   Maryland  and  the  Northern 
Central  Railway  Company  in  reference  to  the 
rights  of  the  state  of  Maryland  to  subject  to 
taxation   the   franchises   and   property   of   the 
Northern  Central   Railway  Company,  the  said 
company  claiming  exemption  of  the  same  from 
taxation    upon    the   grounds    that   among   the 
terms  and  conditions  of  the  union  and  consol- 
idation of  the  several  companies  by  which  said 
Northern     Central     Railway     Company     was 
formed  Is  one,  that  the  latter  should  have  all 
the  rights,  prlTlleges,  and  Immunities  of  each 
of  said  companies,  which  said  terms  were  en- 
tered into  under  the  authority  given  by  the  act 
of  Maryland  of  eighteen  hundred  and  flfty-foor, 
chapter   two  hundred  and  fifty,   which,   mor^ 
over,  declared  that  said  Northern  Central  Rail- 
way Company  should  have  all  the  powers  and 
privileges  expressed  In  the  charter  granted  by 
the  state  of  Maryland  to  the  Baltimore  &  Sn»> 
quehanna    Railroad    Company,    among    whicll 
privileges  and  Immunity  from  taxation. 

And  whereas,  the  state  of  Maryland  having; 
by  the  act  of  eighteen  hundred  and  seventy- 
two,  chapter  two  hundred  and  thtrty-four,  and 
the  act  of  eighteen  hundred  and  seventy-fonr, 
chapter  four  hundred  and  eight.  Imposed  an  an- 
nual tax  of  one  half  of  one  per  centum  on  the 
gross  receipts  of  ail  railroad  companies  worked 
by   steam    incori>orated   by   or   under  the  a»- 
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franchises  and  property  of  every  descrip- 
tion and  gross  receipts  of  said  Northern 
Centra]  Railway  Company  within  the  state 
of  Maiyland,  shall  he  suhjeet  to  taxation  for 
state  purposes  to  the  extent  of  an  annual 
tax  of  one  half  of  one  per  cent  upon  the 
gross  receipts  from  its  railroad  and  fran- 
chise lying  within  the  state  of  Maryland, 
and  from  all  other  sources  within  this  state, 
and  said  franchises,  property,  and  gross  re* 
ceints  shall  not  be  subject  to  any  other  tax 
wider  the  laws  of  the  state  of  Maryland; 
.  .  .**  The  act  further  provided  for  the 
payment  of  a  designated  sum  by  the  railroad 
company  for  past  taxes,  declared  said  pay- 
ment should  acquit  such  taxes,  and  directed 
the  discontinuance  of  all  suits  pending 
against  the  company  for  such  taxes.  It 
was,  however,  provided  that  its  provisions 
should  not  be  operative  until  the  payment 
whieh  the  act  required  had  been  made  and 
until  the  acceptance«of  the  provisions  of  the 
act  by  the  stockholders  of  the  company.  The 
act  was  accepted,  the  monev  was  paid  and 
the  suits  were  discontinued.  At  the  time 
of  the  passage  of  this  act  of  1880  the  Con- 
stitution of  Maryland  of  1867  was  in  force, 
and  therein  it  was  provided  (art.  3,  i  48) : 
''Corporations  may  be  formed  under  g^- 
eral  laws,  but  shall  not  be  created  by 
■pedal  act,  except  for  municipal  purposes 
and  except  in  case^  where  no  general 
laws  exist  providing  for  the  creation  of  cor- 
porations of  the  same  general  character  as 
the  corporation  proposed  to  be  created,  and 
any  act  of  incorporation  passed  in  violation 
of  tbis  act  shall  be  void.  .  .  .  All  char- 
ters granted  or  adopted  in  pursuance  of  this 
section,  and  all  diarters  heretofore  granted 
and  created,  subject  to  repeal  or  modifica- 
tion, may  be  altered  from  time  to  time,  or 
be  repealed."  In  accordance  with  the  act  of 
1880  the  company  year  by  year  paid  the  tax 
on  its  gross  receipts 

In  1890  the  state  of  liaryland  paased  a 
general  law  entitled  ''An  Act  to  Provide  for 
State  Taxation  on  the  Revenues  of  Rail- 
road, Telegraph,  or  Cable,  Express  or  Tran»- 
portation.  Telephone,  Parlor  Car,  Sleeping 
Oar,  Safe  Deposit,  Trust,  Guaranty,  Fidel- 
ity, Oil  or  Pipe  Line,  Title,  Insurance,  Elec- 
tric Light  or  Electric  Construction  Compa- 
nies Incorporated  Under  Any  General  or 
Special  Law  of  This  State  and  Doing  Busi- 
ness Therein."  [Md.  Laws,  chap.  659.]  By 
this  act  a  tax  of  1  per  cent  was  imposed 
upon  the  gross  receipts  "of  all  railroad  com- 
panies worked  by  steam  incorporated  by  or 
under  the  authority  of  this  state  and  doing 
business  therein."    Under  the  asserted  au- 


thority of  this  statate  s  tax  of  1  per  Mnt 
was  levied  by  the  state  in  each  of  tne  years 
1891  to  1895,  both  inclusive,  upon  the  ffross 
receipts  of  the  Northern  Central  Railway 
Company  for  the  year  preceding,  and  these 
j  taxes  were  paid  by  the  company  under  pro- 
test. Upon  demand,  however,  being  made  in 
1896  for  payment  of  the  tax  of  1  per  cent 
upon  the  gross  receipts  for  the  year  1895, 
compliance  was  refused.  A  tender  by  the 
company  of  the  taxes,  calculated  at  the  rate 
of  Vli  of  1  per  cent,  was  refused  by  the  state, 
and  the  present  action  was  thereupon 
brought  to  recover  the  taxes  thus  asserted 
to  be  due  and  payable  under  the  act  of  1890.  9 
The  company  defended  on  the  ground  that^ 
the  act  of  1880  was  s* contract  protecting  it* 
from  a  liigher  rate  of  tax  on  its  gross  re- 
ceipts than  in  that  act  specified;  that  the 
act  had  not  been  repealed;  that  if  repealed 
the  repealing  statute  was  void,  because  it 
impaired  the  obligations  of  the  contract  re- 
sulting from  the  act  of  1880.  There  was 
judgment  in  favor  of  the  corporation.  The 
case  was  taken  to  the  court  of  appeals  of 
the  state  of  Maryland  and  the  judgment  was 
reversed,  the  court  holding  that  the  provi- 
sions of  the  act  of  1880  had  been  repealed 
by  state  statutes  to  which  it  referred,  and 
that  the  repeal  did  not  violate  the  Consti- 
tution of  the  United  States  by  impairinff  the 
obligations  of  the  contract,  as  asserted  by 
the  company,  because  the  corporation  held 
its  rights  subject  to  the  power  to  repeal,  al- 
ter, and  amexid,  as  reserved  in  the  Constitu- 
tion at  the  time  both  the  acts  of  1854  and 
1880  were  passed.  90  Md.  449,  45  AU.  4d5. 
The  case  was  remanded  for  a  new  trial.  It 
was  again  tried,  the  Federal  defense  of  the 
impairment  of  the  obligation  of  the  contract 
was  again  specially  uiged,  the  case  was  de- 
cided against  the  corporation,  was  taken 
again  to  the  supreme  court  of  the  state  of 
Maryland.  That  ooart,  adhering  to  its  for- 
mer view,  affirmed  the  jud^^ent  It  is  to 
this  judgment  that  the  present  writ  of  error 
Is  prosecuted.    61  Aa  110& 

Mr,  Bernard  Oartsr  for  plaintiff  in  er- 
ror. 

MesTB.  Xiovls  E.  MoOomas  and  Geovc* 
R.  Oaitlter  for  defendant  in  error. 

Mr.  Justice  Wltitoy  after  makins  the 
foregoing  statement  of  the  case,  delivered 
the  opinion  of  the  court: 

In  order  to  confine  the  controversy  aris- 
ing on  this  record  to  the  propositions  noon 
which  its  decision  must  really  rest  to  elim- 
inate the  questions  discussed  at  bar,  whieh 


tbority  of  said  state  of  Maryland,  and  claim- 
ing that  under  said  acts  the  gross  receipts  of 
said  Northern  Central  Railway  Company  are 
liable  to  said  tax,  have  instituted  suits  to  re- 
cover the  same. 

And  whereas,  the  property  of  said  company 
has  been  also  assessed  as  liable  to  taxation  for 
eoonty  and  mnnlcipal  porposes. 

And  whereas,  the  said  company  has  the  right 
to  have  the  question  at  Issue  between  It  and 
tte  state  of  Maryland  carried  to  the  Supreme 
Oonrt  of  the  United  States  to  be  there  decided. 

And  whereas,  it  has  been  represented  to  this 
23  S.  C— «. 


general  assembly  that  what  would  be  the  ulti- 
mate decision  of  said  question  Is  a  matter  of 
great  doubt,  and  It  is  deemed  to  be,  moreover, 
Just  and  proper  that  an  equitable  settlement 
should  be  made  of  the  matters  so  In  con- 
troversy, and  it  having  been  represented  to  this 
general  assembly  that  the  said  Northern  Cen- 
tral Railway  Company,  for  the  purpose  of 
making  such  settlement.  Is  willing  to  pay  a  tax 
of  one  half  of  one  per  centum  on  the  gross  re- 
ceipts within  this  state,  upon  the  terms  and 
conditions  hereinafter  set  forth;  now*  thsr^ 
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Are  eiUier  iireleyani  or  so  effectixally  fore- 
closed by  prior  decisions  of  this  court  as  to 
be  no  longer  open  to  controversy,  the  follow- 
ing propositions  are  stated: 

First.  Where  a  contract  is  claimed  to 
b  arise  from  a  state  law,  and  it  is  held  below 
Sthat  a  subsequent  statute  has  repealed  the 

*  alleged  contract,  and  eilect  is  thereby  given 
to  the  subsequent  law,  the  mere  question 
whether  the  alleged  contract  has  been  re- 
pealed by  the  subsequent  law  is  a  state,  and 
not  a  Federal,  question.  In  such  a  case 
this  court  concerns  itself,  not  with  the  ques- 
tion whether  the  state  law,  from  which  the 
contract  is  asserted  to  have  arisen,  has  been 
repealed,  but  proceeds  to  determine  whether 
the  repeal  was  void  because  it  produced  an 
impairment  of  the  obligations  of  the  con- 
tract within  the  purview  of  the  Constitution 
of  the  United  States.  In  other  words,  where 
the  state  court  has  given  effect  to  a  subse- 
quent law,  this  couit  decides  whether  such 
effect,  so  given  by  the  state  court,  violates 
the  Constitution  of  the  United  States.  Chtlf 
d  B.  I,  R.  Co,  Y.  Hewe9^  188  U.  S.  66,  46 
L.  ed.  86,  22  Sup.  Ct  Rep.  26.  We  there- 
fore put  out  of  view  the  question  whether 
the  acts  of  1854  or  of  1880  were  repealed  by 
the  subsequent  state  statutes  as  held  by  the 
court  below,  and,  treating  such  repeal  as  an 
accomplish^  faot»  shall  determine  whether 
the  repealing  acts  were  void  because  impair- 
ing the  obligations  of  the  contract  relied 
vpon,  in  violation  of  the  Constitution  of  the 
United  States.  In  considering  this  ques- 
tion, it  will  be  borne  in  mind  that  it  is  ele- 
mentary that  where  the  constitution  of  a 
state  reserves  the  right  to  repeal,  alter,  or 
amend,  all  charters  granted  by  the  legisla- 
ture are  subject  to  such  provision,  and  there- 
fore are  wantins  in  that  attribute  of  irrevo- 
cability which  Is  essential  to  bring  them 
within  the  intendment  of  the  clause  of  the 
Constitution  of  the  United  States  protecting 
contracts  from  impairment.  The  cases  sup- 
porting this  doctrine  are  so  numerous  that 
they  need  not  be  cited.  We  content  our- 
selves, therefore,  by  referring  to  one  of 
them:  Citizens*  8av.  Bank  v.  Otoenshoro, 
173  U.  8.  636,  641,  43  L.  ed.  840,  842,  19 
Bup.  Ct.  Rep.  530.  It  is,  moreover,  conclu- 
sively determined  that  where  the  constitu- 
tion of  a  state  reserves  the  power  to  repeal, 
alter,  or  amend  a  charter,  such  provision  is 
applicable  to  the  charter  of  a  consolidated 
corporation  where,  as  the  result  of  the  con- 
solidation, a  new  corporation  takes  being, 
new  stock  is  provided  for,  new  franchises 
are  conferred,  and  new  officers  appointed. 
In  other  words,  that  where  a  legislature  is 
inhibited  by  the  constitution  from  making 

00  an  irrepealable  charter   it   cannot   create  a 
§  new  contract  and  bring  into  being  a  new  cor- 

•  poration,  and  yet*^  the  charter  of  such  cor- 
poration give  rise  to  the  irrepealable  con- 
tract which  the  constitution  absolutely  pro- 
hibits. To  state  the  doctrine  in  another 
form,  it  is  this:  That  where  a  new  corpo- 
ration is  chartered,  subject  to  a  constitu- 
tion which  forbids  the  granting  of  an  irre- 
pealable right,  such  new  corporation  cannot  I 
Dcoome  endowed  by  the  effect  of  a  legislative 


contract  with  an  irrepealable  right  forbid* 
den  by  the  constitution.  If  one  of  the  con- 
stituent elements  of  the  corporation  pos- 
sessed, prior  to  the  formation  of  the  new 
corporation,  such  right,  and  under  the  as- 
sumption that  the  right  itself  passed  to  the 
new  body,  it  loses  its  irrepealable  character, 
because  the  new  cori>oration  is  subject  by 
the  very  law  of  its  being  to  the  provision  of 
the  constitution  forbidding  irrepealable 
grants. 

The  doctrine  as  just  stated  has  been  so 
frequently  declared  b^  this  court  that  it  is 
no  longer  open  to  discussion.  The  whole 
subject  has  been  so  recently  fully  reviewed 
and  restated,  it  is  sufficient  to  refer  to  that 
case:  ra^roo  d  M,  Valley  R,  Co.  v.  Adama, 
180  U.  8.  1,  17,  45  L.  ed.  395,  405,  21  Sup. 
Ct.  Rep.  240  et  eeq.,  and  authorities  there 
cited. 

Coming  to  apply  the  principles  just  stated 
to  the  case  before  us,  it  is  apparent  that  un- 
less there  is  something  peculiar  in  this  case 
which  takes  it  from  under  the  control  of  the 
doctrine  referred  to,  that  the  court  below 
correctly  held  that  the  new  corporation  cre- 
ated by  the  act  of  1854  had  no  irrepealable 
contract  exempting  it  from  taxation  either 
as  the  result  of  ^e  act  of  1854  or  of  the 
act  of  1880.  The  positive  prohibition  exist- 
ing in  the  Constitution  of  the  state  sgainst 
irrepealable  charter  grants,  both  when  the 
act  of  1854  and  the  act  of  1880  were  passed, 
renders  any  other  conclusion  impossible. 
But  it  is  insisted  that,  as  the  Constitution 
of  1867,  which  was  in  force  when  the  law  of 
1880  was  enacted,  reserved  the  right  to  re- 
peal, alter,  or  amend  only  charters  granted 
or  adopted,  the  act  of  1880  did  not  come 
within  the  right  to  repeal  or  amend  because 
it  was  not  a  charter,  but  a  contract  entered 
into  between  the  state  and  the  corporation. 
True^  the  act  of  1880  was  put,  not  in  the 
form  of  a  charter  amendment,  but  in  that 
of  a  contract.  The  lower  court,  after  quot> 
ing  from  the  opinion  rendered  by  it,  when 
the  case  was  before  it  under  the  act  of  1854  a 
(44  Md.  162)  said:  § 

*"It  is  to  be  observed  that  the  court  dod* 
not  rest  the  inability  of  the  legislature  to 
grant  to  a  corporation  an  irrepealable  ex- 
emption from  taxation  upon  tiie  form  or 
character  of  the  particular  statute  then  un- 
der consideration,  but  puts  it  upon  the  broad 
ground  of  the  want  of  power  in  the  legisla^ 
ture  under  the  Constitution  to  make  such  a 
grant  at  all.  The  court  certainly  in  effect 
determines  that  any  form  of  law  which 
grants  to  a  corporation  such  a  corporate 
privilege  as  immunity  from  taxation  is  one 
passed  pursuant  to  the  section  of  the  Con- 
stitution referred  to^  and  is  therefore  sub- 
ject to  alteration  or  repeal  by  future  legis- 
latures.'* 

Without  pausing  to  consider  whether,  as 
contended,  the  rule  as  thus  announced  may 
have  been  in  some  respects  too  broadly  stat- 
ed, we  think  it  clear  that  the  mere  form 
adopted  by  a  le^slature  in  conferrinff  a 
right  on  a  corporation  cannot  be  controllings 
for  if  it  were  so  the  provision  of  the  Con- 
stitution, instead  of  being  commanding  and 
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praUbUiTe,  would  merdT  h%  preeatoiy  or 
mMaarj.  We  are  also  dearly  of  the  oi»zi- 
ioD  tliat  the  act  of  1880,  in  its  essential  na- 
tore  and  effect,  in  whatever  foip  oondied. 
was  intended  to  be  and  necessarily  operatea 
as  an  amendment  to  the  charter  of  the  oom- 
nany  created  by  the  act  of  1854.  Such  be- 
ing its  essential  nature  and  necessary  ef- 
fect, we  think  it  plainly  came  within  the 
prorisions  of  the  Constitution  of  1867,  and 
was  therefore  subject  to  repeal,  alteration, 
or  amend  mmt. 

It  is  strenuously,  however,  insisted  that 
this  case  should  not  be  controlled  by  the  rea- 
sons previously  stated  because  of  the  follow- 
ing considerations:  The  decision  of  the 
court  of  appeals  of  Maryland  under  the  act 
ol  1854  (44  Md.),  it  is  urged,  was  not  unani- 
mous. There  was  an  elaborate  dissent.  For 
this  reason,  and  because  the  case  was  open 
to  review  in  this  court  on  the  question  of 
the  impairment  cf  the  obligations  of  the  con- 
tnct,  it  Ib  said  there  was  necessarily  grave 
doubt  as  to  the  rights  of  the  parties.  In 
view  of  the  foresoing  conditions  and  of  such 
doubt,  the  act  of  1880  embodied  but  an  hon- 
est effort  by  way  of  contract  and  compro- 
mise to  close  the  doubtful  controversy  in  the 
e  Interest  of  both  parties,  the  state  on  the  one 
I; hand  and  the  corporation  on  the  other; 
•  hence  the  act  of  1880  was*iiot  subject  to  re- 
pea^  alteration,  or  amendment.  Conceding, 
arguendo,  the  premise  upon  which  the  above 
deduction  is  based,  the  conclusion  itself  is 
devoid  of  foundation.  It  but  reiterates  in 
another  mode  of  statement  the  argument 
that  the  form  in  which  a  contract  is 
couched,  and  not  its  substance  and  necessary 
•ffeot,  is  the  criterion  by  which  to  ascertain 
whether  it  is  controlled  by  the  constitutional 

5 revision  forbidding  irrepealable  contracts. 
[oreover,  it  disregards  the  elementaiy  prin- 
dple  that  the  power  to  grant  an  irrepeal- 
aUo  right  by  a  compromise  agreement  de- 
pended on  the  existence  of  the  authority  to 
make  such  grant  by  original  action.  The 
power  to  compromise  on  the  subject  was  as 
limited  as  the  power  to  contract  originally. 
DUtrict  of  Columbia  v.  Bailey  (1807)  171 
U.  S.  161,  43  L.  ed.  118,  18  Sup.  Ct  Rep. 
868.  Indeed,  the  entire  argument  upon  this 
branch  of  the  case,  reiterated  in  many 
forms,  amounts  but  to  the  contention,  when 
ultimately  considered,  that  because  the  act 
of  1880  is  asserted  to  have  been  enacted  with 
the  view  of  settling  what  was  honestly 
deemed  to  be  a  pending  and  serious  contro- 
versy, it  was  unwise,  and  it  may  be  unjust 
to  repeal  it.  Pretermitting  the  infirmity  in 
the  proposition  which  naturally  is  suggested 
by  the  fact  that  shortly  after  the  decision 
in  44  Md.  this  court  decided  that  the  pos- 
session of  the  rights  and  privileges  of  a  for- 
mer corporation  did  not  endow  a  new  corpo- 
ration with  an  exemption  from  taxation  en- 
Joyed  bv  the  old  {Morgan  v.  LouisiaaM 
[1876]  93  U.  S.  217,  23  L.  ed.  860),  and 
putting  out  of  view  the  other  cases  to  the 
same  effect,  decided  by  this  court  prior  to 
1880,  the  proposition  is  untenable.  It  but 
invokes  reasons  of  expediency  or  policy. 
Into  these  considerations  we  may  not  en- 


ter; we  are  eonoemed  alone  with  the  qam- 
tion  of  power,  and  on  p«^«<"g  on  such  ques- 
tion cannot  hold  that  an  act  which  by  the 
very  terms  of  the  state  Constitution  was 
made  repealable,  nevertheless  engendered  an 
irrepealable  contract  protected  from  impair- 
ment by  the  Constitution  of  the  United 
States. 
Affirmed. 

(187  U.  &  165) 

METCALF  BROTHERS  k  COMPANY,  P#- 
iitionere, 

V. 

BENJAMIN   BARKER,   JR.,    Trustee    in 
BankrupU^  of  Lesser  Brothers. 

Bankruptcy  act  —  four  months  olauee-^ 
judgment  enforcing  pre-emsHng  Uef^-^ 
juriediotion  of  court  of  bankruptcy — mi^ 
terference  with  state  court, 

1.  Judgment  creditors  of  a  bankrupt  by  com* 
mencing  a  Judgment  creditors'  action  more 
than  four  months  before  the  petition  In 
bankruptcy  Is  filed  acquire  a  lien  on  tbe 
property  of  the  bankrupt,  of  which  they  are 
not  deprived  by  the  bankruptcy  act  of  July 
1,  1898,  I  9^,1  because  the  judgment  en- 
forcing the  lien  Is  recovered  lesi  than  four 
months  prior  to  the  filing  of  such  petition, 
although  by  that  section  all  judgments  ob- 
tained against  a  bankrupt  within  that  period 
are  avoided,  as  this  provision  must  be  re- 
garded as  referring  only  to  judgments  create 
Ing  liens,  and  not  to  judgments  which  en- 
force an  otherwise  valid  pre-existing  lien. 

8.  A  court  of  bankruptcy  Is  without  jurisdic- 
tion to  enjoin  further  proceedings  under  the 
judgment  of  a  state  court  in  a  judgment 
credltonr  action  commenced  before  the  pas- 
sage of  the  bankruptcy  act,  which  set  aside 
as  fraudulent  certain  transfers  of  property 
made  by  the  bankrupt,  and  directed  the  pay- 
ment of  the  amount  of  the  judgments  out 
of  the  proceeds  of  a  sale  of  the  judgment 
debtor's  property  under  an  order  of  the  state 
court. 

[No.  67.] 

Argued  October  SO,  190t.    Decided  Decem- 
ber U  t90Z. 
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N  A  CERTIFICATE  from  the  United 
_  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  the  question 
whether  a  judgment  enforcing  a  pre-exist- 
ing lien  was  valid,  though  rendered  within 
four  months  prior  to  bankruptcy  proceed- 
ings against  the  judgment  debtor,  and  the 
question  whether  the  court  in  bankruotcy 
had  jurisdiction  to  interfere  with  pending 
proceedings  in  the  state  court.  Answered 
respectively  in  the  affirmative  and  negative. 

Statement  by  Mr.  Chief  Justice  Fuller  t 
The  certificate  in  this  case  is  as  follows: 
"This  matter  came  before  this  court  up- 
on a  petition  of  Metcalf  Brothers  ft  Co.  to 
superintend  and  revise  in  matter  of  law  cer- 
tain proceedings  of  the  district  court  of  the 
United  States  for  the  southern  district  of 
New  York,  wherein  an  order  was  made  by 
said  district  court  enjoiniqg  ths  petmonwa, 
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Hetcalf  Broihera  ft  Co^  from  taking  any 

further  proceedings  under  any  judgment  ob- 
tained hj  them  in  the  supreme  court  of  tha 
state  of  New  York  in  a  judgm^it  creditors' 
9  action,  wherein  certain  transfers  made  by 
e  the  bankrupts  had  been  set  aside  as  to  them 

•  as  fraudulent  and  void,  and  wherein  receiv- 
ers of  the  property  of  the  bankrupts  ap- 
pointed by  the  said  supreme  court  had  been 
directed  to  pay  to  them  the  amount  of  their 
judgments  at  law  upon  which  their  said 
judnnent  creditors'  action  was  founded. 

"For  its  proper  decision  of  the  matter 
this  court  desires  the  instruction  of  the  Su- 
preme Court  upon  the  questions  of  law  here- 
inafter stated,  and  hereby  certifies  the  same 
to  the  Supreme  Court  of  the  United  States 
for  that  purpose. 

•'statement  of  Facts. 

*'C)n  the  2d  of  October,  1896,  Lesser 
Brothers,  subsequently  adjudged  bankrupts, 
who  were  copartners,  being  Uien  insolvent, 
transferred  all  their  property,  copartner- 
ship and  individual,  to  certain  favored  cred- 
itors. All  their  outstandinff  accounts,  be- 
ing copartnership  property,  they  transferred 
by  instruments  of  assignment  to  Marcus  A. 
Adler  and  others.  They  confessed  various 
judgments  in  the  supreme  court  of  the  state 
of  K^ew  York  in  favor  of  Bemhard  Moses 
and  others,  upon  which  executions  were  at 
once  issued  to  the  sheriff  of  the  county  of 
Kew  York,  who  levied  thereunder  on  all 
their  tangible  personal  property,  consisting 
of  dothing  material  and  stock  in  trade. 
This  also  was  copartnership  property,  and, 
with  the  book  accounts,  comprised  all  their 
pronerty  except  a  piece  of  real  estate  owned 
by  Israel  Lesser  individually  and  a  ground 
lease  of  another  piece  of  real  estate  owned 
by  Tobias  Lesser  individually.  These  two 
pieces  of  real  estate  the  individuals  owning 
them  conveyed  to  Joseph  Lilianthal. 

"After  making  these  transfers,  and  after 
the  levy  by  the  sheriff  under  the  executions 
issued  upon  the  confessed  judgments,  and 
on  the  same  day,  by  a  fraud  upon  the  court, 
in  a  collusive  action  in  the  supreme  court 
of  New  York  to  dissolve  the  partnership, 
they  procured  the  appointment  of  a  receiver 
of  the  partnership  property,  Morris  Moses, 
who  was  nominated  by  and  in  collusion  with 
them.  Subsequently  a  receiver  nominated 
by  certain  creditors,  James  T.  Franklin, 
was  associated  with  Mr.  Moses  by  the  same 
I*  court. 
S     "Various  creditors  of  the  bankrupts  im- 

*  mediately  commenced  *  actions  of  replevin 
to  recover  portions  of  the  goods  in  the 
hands  of  the  sheriff.  Their  claims  were 
conflicting  with  each  other  and  with  those 
of  the  confessed  judgment  creditors,  and  in 
an  action  brought  in  the  supreme  court  of 
New  York  by  the  receivers  an  order  was 
made  restraining  the  sale  by  the  sheriff  un- 
der the  executions,  directing  a  sale  by  re- 
ceivers (Mr.  Moses  and  Mr.  Franklin  being 
also  appointed  such  receivers  in  that  ac- 
tion), and  that  the  latter  should  hold  the 
proceeds  of  the  sale  subject  to  the  claims 
of  all  parties,  such  claims  to  be  determined 
in  that  action.  Pursuant  to  this  order,  the 
goods  were  sold,  and  the  receivers  so  ap- 
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pointed  now  hold  tbe  prooeeds  thereof,  TUs 
order  was  made  November  23,  1896.  The 
action  is  still  pending,  undetermined. 

"On  the  22d  day  of  October,  1896,  and 
the  29th  TLay  of  October,  1896,  Metcalf 
Brothers  &  Co.  procured  judgments  in  the 
supreme  court  of  the  state  of  New  York 
against  the  Lessers  for  $930.21  aud  $2,547.- 
80  respectively,  upon  which  executions  were 
issued  and  returned  unsatisfied. 

"On  the  17th  day  of  December,  1896,  Met- 
calf Brothers  &  Co.  commenced  a  judgment 
creditors*  action  in  the  supreme  court  of 
the  state  of  New  York,  which  came  to  trial 
on  the  17th  day  of  December,  1897,  and  as 
a  result  of  which  the  transfers  to  which 
reference  has  been  made  and  the  proceeding 
for  the  appointment  of  the  receivers  were  ad- 
judged fraudulent  and  void  as  to  them. 
The  court,  however,  set  aside  the  transfers 
of  the  conartnership  property,  not  only  in 
favor  of  Metcalf  Brothers  &  Co.,  but  also 
in  favor  of  the  receivers.  It  set  aside  the 
transfer  of  the  real  estate  in  favor  of  Met- 
calf Brothers  &  Co.  alone.  Judgment  was 
entered  on  this  decision  April  6,  1898. 

"This  judgment  determined  that  the  pro- 
ceeds of  the  sale  of  the  tangible  property 
then  in  the  hands  of  the  receivers  and  the 
outstanding  accounts  or  their  proceeds  in 
the  hands  of  the  transferees  (to  oe  account- 
ed for  under  the  judgment  to  the  receivers) 
were  to  be  administered  by  the  receivers  for 
the  benefit  of  all  the  creditors  of  the  co- 
partnership    equally,      including      Metcalf  3D 
Brothers  &  Co.,  while  the  real  estate  trans- ^ 
ferred* became   subject  to   the   lien   of  the* 
judgments   of  Metcalf   Brothers   &   Co.   on 
October  22d  and  29th,  1896. 

"All  parties  except  the  receivers  appealed 
from  this  judgment  to  the  appellate  division 
of  the  supreme  court  of  N^ew  York;  that 
court  affirmed  the  judgment  of  the  trial 
court  as  to  the  fraud,  but  reversed  it  in  so 
far  as  it  granted  relief  in  favor  oi  the  re- 
ceivers. It  directed  the  payment  by  the  re- 
ceivers to  Metcalf  Brothers  &  Co.  of  the 
amount  of  their  judgments  out  of  the 
money  in  the  receivers'  hands,  and,  since 
Metcalf  Brothers  &  Co.  were  to  be  so  paid, 
it  reversed  the  judgments  in  their  ULvor 
against  Adler,  one  of  the  transferees  of  the 
accounts.  Upon  the  ground  that  there  wae 
no  proof  of  fraud,  it  edso  reversed  it  against 
the  transferee  of  the  real  estate. 

"This  decision  was  embodied  in  an  instru- 
ment made  the  30th  day  of  December,  1898, 
entitled  an  'order,'  but  which,  after  reciting 
the  necessary  facts,  'ordered  and  adjudged* 
that  the  judgment  of  the  trial  term  be 
modified  as  stated,  and  also  'ordered  and 
adjudged'  that  the  transfers  in  question* 
except  the  transfer  of  the  real  estatCL 
were  fraudulent  and  void  as  to  Metcalf 
Brothers  &  Co.;  that  the  receivers  be,  and 
they  were  thereby,  directed  to  pay  to  Met- 
calf Brothers  &  Co.  the  amount  of  their 
judgments,  with  costs,  and  that  final  judg- 
ment should  be  entered  in  accordance  there- 
with. This  instrument  was  filed  in  the  of- 
fice of  the  clerk  of  the  appellate  division  of 
the  supreme  court  of  New  York,  and  was 
the  only  paper  signed  by  that  court  or  kept 
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1  copy 
tnnsmitted  to  the  clerk  of  the  supreme 
eoort,  upon  which,  after  the  costs  had  been 
taxed,  a  final  judgment  was  entered  by  the 
latter  derk  on  the  31st  day  of  January, 

1899,  following  in  all  essential  respects  its 
verbiage.  The  delay  in  the  entry  of  final 
judgment  was  caused  by  various  motions  be- 
fore the  appellate  division  for  reargument. 

"On  the   12th  day  of  May,  1899,  Lesser 

Brothers  filed  in  the  district  court  of  the 

United  States  for  the  southern  district  of 

eNew  York  a  petition  to  be  adjudged  bank- 

S  rupts,  and  they  were  adjudicated  bankrupts 

*  on  that  day.  Subsequently,  and*on  the  7th 
day  of  June,  1899,  Benjamin  Barker,  Esq., 
was  appointed  their  trustee  in  bankruptcy. 

"From  the  judgment  of  the  appellate  di- 
vision in  the  action  brought  by  Metcalf 
Brothers  &  Co.  all  parties  except  Lilian- 
thai,  the  transferee  of  the  real  estate,  ap- 
pealed to  the  court  of  appeals  of  the  state 
of  New  York.  That  court  affirmed  the 
Judgment  of  the  appellate  division  in  favor 
of  Metcalf  Brothers  &  Co.,  and  also  restored 
to  them  the  rights  awarded  them  by  the 
judgment  of  the  trial  courts  of  which  they 
had  been  deprived  by  the  appellate  division, 
llie  final  result  of  the  litigation  was  that 
the  transfers  in  question  were  declared 
fraudulent  and  set  aside  in  favor  of  Met- 
calf Brothers  A  Co.  only;  that  as  to  all 
other  persons  they  were  (until  impeached 
In  a  proper  action)  valid;  that  the  receivers 
were  directed  to  pay  out  of  the  funds  in 
their  hands  to  Metcalf  Brothers  A  Co.  the 
rjnount  of  their  judgments,  and  that  those 
creditors  ould  also  proceed  for  the  collec- 
tion of  their  judgments,  if  necessary, 
against  the  transferees  of  Uie  accounts  and 
real  estate. 

^The  decision  of  the  court  of  appeals  was 
made  on  the  6th  of  February,  1900.  The 
remittitur  from  that  court  to  the  supreme 
court  was  received  and  filed  on  the  12th  day 
of  March,  1900.    On  the  8th  day  of  March, 

1900,  the  bankrupts'  trustee,  upon  affidavits 
of  himself  and  his  counsel,  procured  from 
the  district  court  of  the  United  States  for 
the  southern  district  of  New  York  an  order, 
entitled  in  the  bankruptcy  proceeding,  re- 
quiring Metcalf  Brothers  &  Co.  to  show 
cause  on  the  13th  day  of  March,  1900,  why 
a  writ  of  injunction  should  not  issue  en- 
joining them  from  taking  any  further  pro- 
ceedings under  any  judgment  in  their  cred- 
itors' action,  and  so  enjoining  them  in  the 
interim.  This  order  provided  for  its  serv- 
ice upon  the  members  of  the  firm  of  Met- 
calf Brothers  ft  Co.,  but  it  was  not  in  fact 
served  upon  anyone  but  their  attorneys  in 
their  judsment  creditors'  action.  Metcalf 
Brothers  a  Co.  appeared  specially  upon  the 
return  day  of  the  order  to  show  cause,  and 
filed  a  written  objection  that  the  district 
eourt  was  without  jurisdiction,  power,  or 
authority  over  them  in  the  premises;  that 
no  action  or  other  proceeding  was  pending 

eor  bad  ever  been  begun  against  them  in  any 
J;  way  relating  to  the  subject-matter  of  the 

•  proposed  injunction;  that  they  had  not  ap- 
peared in  or  been  made  a  parfy  to  anj  pro- 
ceeding founded  upon  the  petition  of 


Brothers  to  be  adjudged  bankrupts,  and 
that  they  bad  not  been  brought  into  court 
on  any  process,  or  been  given  any  notice  of 
the  order  to  show  cause,  except  that  their 
attorneys  in  their  creditors'  action  had  re- 
ceived a  copy  thereof,  and  especially  that 
no  statute  conferred  upon  the  district  court 
jurisdiction,  power,  or  authority  to  issue 
any  writ  of  injunction  in  the  premises. 

''llieir  objection  was  overruled,  and  after 
an  argument  of  the  merits  of  the  applica- 
tion the  injunction  was  continued. 

"Subsequently    Metcalf    Brothers   &    Co, 
presented  a  petition  to  this  court  to  super- 
intend  and  revise  in  matter  of  law  the  said 
proceedings  of  the  district  court. 
"Questions  Certified. 

"Upon  the  facts  above  set  forth,  the  ques« 
tions  of  law  concerning  which  this  court  de- 
sires tiie  instruction  of  the  Supreme  Court 
for  its  proper  decision  are : 

"1.  Had  the  district  court  of  the  United 
States  for  the  southern  district  of  New 
York  jurisdicti<Hi  to  make  the  injunction 
order  m  question? 

''2.  If  said  court  had  jurisdicti<m  to  re- 
strain Metcalf  Brothers  i  Co.  from  receiv- 
ing the  fund  in  question,  could  such  juris- 
diction be  exercised  by  summary  proceed- 
ings? 

"3.  Did  Metcalf  Brothers  ft  Co.  lyy  the 
commencement  of  their  creditors'  action  ac- 
quire a  lien  on  the  property  of  the  bank- 
rupts superior  to  the  title  of  the  trustee 
thereto? 

'^4.  If  the  lien  acquired  by  the  commence- 
ment of  the  creditors'  action  was  inchoate 
merelv,  was  it  perfected  by  a  judj^ent  ob- 
tained more  than  four  months  prior  to  the 
filing  of  the  petition  of  the  Lessers  in  bank- 
rupt, within  the  meaning  of  the  provisions 
of  tne  act  of  Congress  of  July  1,  1898, 
known  as  the  bankruptcy  act? 

"5.  If  the  lien  acquired  by  the  commence- 
ment of  the  creditors'  action  was  inchoate 
merely,  was  the  judgment  in  the  creditors' h 
action,   whenever   obtained,    one   which    is^ 
avoided  by^anv  of  the  provisions  of  the  act* 
of  Congress  of  July  1,  1898,  known  as  ths 
bankruptcy  act?" 

Mr,  Nelson  8.  Speaeer  for  petitioners. 
Messrs.   Otto   T.   Heaa  and   M'Oready 
Sykea  for  respondent. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Metcalf  Brothers  ft  Company,  judgment 
creditors  of  Lesser  Brothers,  commenced 
their  creditors'  suit  in  the  supreme  court 
of  New  York  December  17,  1896.  The  case 
came  to  trial  December  17,  1897,  and  decree 
was  rendered  April  6,  1898.  22  Misc.  664, 
50  N.  Y.  Supp.  1060.  On  appeal  the  appel- 
late division  afiSrmed  the  judgment  of  the 
trial  court  in  part,  and  reversed  it  in  part» 

receive] 


and  directed  the  payment  by  the 
to  Metcalf  Brothers  ft  Company  of  the 
amount  of  their  judgments  out  of  the  moni^ 
in  the  receivers'  hands.  35  App.  Div.  59o, 
55  N.  T.  Supp.  179.  This  decree  or  judg- 
ment was  embodied  in  an  order  dated  De- 
cember 80,  1898,  but  the  derk  of  the  sv* 
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preme  toaxt  appean  not  to  bare  entered  it 
until  January  31,  1899.  The  decision  of 
the  eourt  of  appeala  (161  N.  Y.  587,  56  N. 
E.  67),  was  made  February  6,  1900,  and  the 
remittitur  was  received  ana  filed  in  the 
court  below  March  12,  1900. 

The  bankruptcy  law  was  approved  July 
L.  1898.  May  12,  1899,  Lesser  Brothers 
filed  their  petition  in  bankruptcy  and  were 
adjudicated  bankrupts,  and  Barker  was  ap- 
pointed trustee  June  7,  1899.  March  8, 
1900,  the  bankrupts'  trustee  procured  from 
the  district  court  an  order  entitled  in  the 
bankruptcy  proceedings  requiring  Metcalf 
Brothers  ft  Company  to  show  cause  on 
March  13  why  a  writ  of  injunction  should 
not  issue  enjoining  them  from  taking  any 
further  proceedings  under  any  judgment  in 
their  creditors'  action,  and  so  enjoining 
them  in  the  interim,  which  injunction,  after 
argument  on  the  merits,  was  continued.  No 

Sestion  arises  here  in  respect  of  real  es- 
be,  and  on  the  case  stated  in  the  oertifi- 
Qiflate  the  property  affected  was  equitable  as- 
Jjiets.     There   had    been   tangible    personal 
•  property,* subject  to  levy  and  sale  under  ex- 
ecution, but  this  had  been  previously  sold 
tnr  an  order  of  the  supreme  court  of  New 
Yoik,  and  the  proceeds  were  held  by  receiv- 
ers. 

The  general  rule  is  that  the  filing  of  a 
Judgment  creditors'  bill  and  service  of  pro- 
cess creates  a  lien  in  equity  on  the  judg- 
ment debtor's  equitable  assets.  Millir  ▼. 
Sherry,  2  Wall.  237,  17  L.  ed.  827;  Preed^ 
man*9  Bav,  d  T,  Co.  v.  Earle.  110  U.  S.  710, 
28  L.  04.  301,  4  Sup.  Ct  Rep.  226.  And 
such  is  the  rule  in  New  York.  Btorm  v. 
Wadd4Ul,  2  Sandf.  Ch.  494;  Lynch  v.  John- 
€on,  48  N.  Y.  27;  First  Nat.  Bank  v.  Shuler, 
153  N.  Y.  163,  47  N.  E.  262.  This  was  con- 
ceded liy  the  district  court,  but  the  court 
held  that  the  lien  so  created  was  "contin- 
gent upon  the  recovery  of  a  valid  judgment, 
and  liable  to  be  defeated  by  an^hing  that 
defeats  the  judgment,  or  the  right  of  the 
complainants  to  appropriate  the  fund;" 
that  "such  a  contingent  or  equitable  lien,  it 
is  evident,  cannot  be  superior  to  the  judg- 
ment on  which  it  depends  to  make  it  effec- 
tual, but  must  stand  or  fall  with  the  judg- 
ment itself;"  and  "{  67/,  therefore,  in  de- 
claring that  a  judgment  recovered  within 
four  months  'shall  be  deemed  null  and  void,' 
etc.,  necessarily  prevents  the  complainants 
from  acquiring  any  benefit  from  the  lien,  or 
the  fund  attached,  except  through  the  trus- 
tee in  bankruptcy  pro  rata  with  other  cred- 
itors,"  it  being  also  held  that>  although  the 
judgment  at  special  term  was  rendered  more 
than  four  months  before  the  filing  of  the 

C!tition,>et  that  the  judgment  of  the  appel- 
te  division,  as  affirmed  by  the  court  of  ap- 
peals, was  within  the  four  months.  100 
Fed.  433. 

Assuming  that  the  judgment  at  special 
term  is  to  be  disregarded,  and  that  the  judg- 
ment of  the  appellate  division  was  enteral 
within  the  four  months,  it  will  be  perceived 
that  if  the  views  of  the  district  court  were 
correct,  the  third  question  propounded 
should  be  answered  in  the  negative,  while 


if  incorrect^  that  question  should  be  an* 
swered  in  the  affirmative. 

Doubtless  the  lien  created  by  a  judgment 
creditor's  bill  is  contingent  in  the  sense 
that  it  might  possibly  be  defeated  by  the 
event  of  the  suit,  but  in  itself,  and  so  long 
as  it  exists,  it  is  a  charge,  a  specific  lien, 
on  the  assets,  not  subject  to  being  devested 
save  by  payment  of  the  judgment  sought  ton 
be  collected.  ^ 

*The  subject  was  fully  discussed,  and  the* 
effect  of  bankruptcy  proceedings  considered, 
by  Vice  Chancellor  Sandford  in  8torm  v. 
Waddellf  which  has  been  so  repeatedly  rec- 
ognized with  approval  as  to  have  become  a 
leading  case. 

As  Mr.  Justice  Swayne  remarked,  in  Mil' 
ler  V.  Sherry,  the  commencement  of  the  suit 
amounts  to  an  equitable  levy  (2  Wall.  240, 
17  L.  ed.  830),  or,  in  the  language  of  Mr. 
Justice  Matthews,  in  Freedma^'8  8av.  d  T, 
Co.  V.  Earle:    "It  is  the  execution  first  be* 

Sn  to  be  executed,  unless  otherwise  regu- 
:ed  by  statute,  which  is  entitled  to  priori- 
ty. ..  .  The  filing  of  the  bill,  in  cases 
of  equitable  execution,  is  the  beginning  of 
executing  it."  110  U.  8.  717,  28  L.  ed.  304, 
4  8up.  Gt,  Rep.  230.  And  the  right  to  pay- 
ment out  of  tne  fund  so  vested  cannot  be  af- 
fected by  a  subsequent  transfer  by  the  debt- 
or iM'Dermutt  v.  Strong,  4  Johns.  Ch. 
687),  or  taken  away  by  a  subsequent  dis* 
charge  in  bankruptcy.  HiU  v.  Harding,  130 
U.  S.  699,  32  L.  ed.  1083,  9  Sup.  Ct.  Rep. 
725;  Doe  v.  OMldreaa,  21  Wall.  642,  22  L 
ed.  549;  Eyster  v.  Gaff,  91  U.  S.  521,  23  U 
ed.  403;  Peok  v.  Jenneaa,  7  How.  612,  12  "U 
ed.  841. 

Kit  tr edge  v.  Warren,  14  N.  H.  509,  was 
relied  on  as  to  the  effect  of  attachments  on 
mesne  process  in  New  Hampshire,  in  Peoli 
V.  Jenness.  And  it  may  be  remarked  that 
Chief  Justice  Parker's  vigorous  discussion 
in  that  case  of  the  point  that  the  attach- 
ment lien  was  not  contin^fent  on  a  subse- 
quent judgment  is  a  fortiori  applicable  in 
cases  where  the  prior  establShment  of  the 
creditor's  claim  is  the  foundation  of  tho 
creditor's  suit. 

Granting  that  possession  of  the  power  "to 
establish  uniform  laws  on  the  subject  of 
bankruptcies"  enables  Congress  to  displace 
these  well-settled  principles  and  to  devest 
rights  so  acquired,  we  do  not  think  that 
Congress  has  attempted  to  do  sa 

Section  67^  provides:  "That  all  levies, 
judgments,  attachments,  or  other  liens,  ob- 
tained through  leral  proceedings  against  a 
person  who  is  insolvoit,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  him,  shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a  bank- 
rupt, and  the  property  affected  by  the  levy, 
judgment,  attachment,  or  other  lien  shall  be 
deemed  wholly  discharged  and  released 
from  the  same,  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt,  un- 
less the  court  shall,  on  due  notice,  order 
that  the  right  under  such  le/vy,  judgment, 
attachment,  or  other  lien  shall  be  preserved^ 
for  the  benefit  of  the  estate;  and  thereupon ^ 
the  same  may  pass  to  andtihall  be  presenred^ 
by  the  trustee  for  the  benefit  of  the  estate  M 
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atowtd.  And  the  ooort  may  order  sueh 
•ooreyaace  as  shall  be  necessary  to  cany 
the  purposes  of  this  section  into  effecf 
[30  fitat.  at  L.  665,  chap.  641,  U.  &  CkNnp. 
Stat.  1901,  p.  3418.] 

In  our  opinion  the  condnsioa  to  be  drawn 
from  this  laogruage  is  that  it  is  the  lien  cre- 
ated by  a  levy,  or  a  judgment,  or  an  attach- 
ment, or  otherwise,  that  Is  invalidated,  and 
that  where  the  lien  is  obtained  more  than 
lour  months  prior  to  the  filing  of  the  peti- 
tion, it  is  not  only  not  to  be  deemed  to  be 
null  and  Yoid  on  adjudication,  but  its  validi- 
ty is  recognized.  When  it  is  obtained  with- 
in four  months  the  property  is  discharged 
therefrom,  but  not  otherwise.  A  judgment 
or  decree  in  enforcement  of  an  otherwise 
'▼alid  pre-existing  lien  is  not  the  judgment 
denounced  by  the  statute,  which  is  plainly 
confined  to  judgments  creating  liens.  If 
this  were  not  so  the  date  of  the  acquisition 
of  a  lien  by  attachment  or  creditor's  bill 
would  be  entirely  immateriaL 

Moreover,  other  provisions  of  the  act  ren- 
der it  unreasonable  to  impute  the  intenticm 
to  annul  all  Judgments  recovered  within 
f  onr  months. 

By  I  03a,  fixed  liabilities  evidenced  by 
judgments  absolutely  owing  at  the  time  of 
the  filing  of  the  petition,  or  founded  upon 
provable  debts  reduced  to  Judgments  alter 
the  filing  of  the  petition  ana  bnore  the  con- 
sideration of  M>plication  for  discharge^  may 
be  proved  ana  allowed,  while  under  |  17 
judgments  in  actions  of  fraud  are  not  re- 
lea^  bv  a  discharge^  and  other  parts  of  the 
act  would  be  whofly  unnecessary  if  |  61  f 
must  be  taken  literally. 

Many  of  the  district  courts  have  reached 
and  announced  a  similar  conclusion  {Re 
Blair,  108  Fed.  620;  Re  Beaver  Coal  Oo.  110 
Fed.  630;  Re  Kavamaugh,  90  Fed.  928;  Re 
Pease,  4  Am.  Bankr.  Rc^.  647) ;  as  have 
also  the  supreme  court  of  Rhode  Island  and 
the  cbancery  court  of  New  Jersey  in  well- 
considered  decisions.  Doyle  v.  Heath,  22  R. 
1.  213,  47  AU.  213;  Taylor  v.  TayUn;  69  N. 
J.  Eq.  86,  46  Atl.  440.  And  see  Wakeman 
V.  Throckmorton,  74  Conn.  616,  61  Atl.  654. 
tt  As  under  SS  70a,  e,  and  I  67e,  the  trustee 
{Jis  vested  with  the  bankrupt's  title  as  of  the 
•  date  of  the  adjudication,  and^subrogated  to 
the  rights  of  creditors,  the  foregoing  consid- 
erations require  an  affirmative  answer  to 
the  third  question,  but  in  answering  the 
first  question  some  further  observations 
must  be  made.  This  creditors'  action  was 
commenced  December  17,  1896,  more  than 
eighteen  months  before  the  passage  of  the 
bankruptcy  act,  and  was  prosecuted  with 
exemplary  diligence  to  final  and  complete 
success  in  the  jud^ent  of  the  court  of  ap- 
peals. At  this  point  the  bankruptcy  court 
intervened  and  on  summary  proceedings  en- 
joined Metcalf  Brothers  ft  Company  from 
receiving  the  fruits  of  their  victory.  The 
state  courts  had  jurisdiction  over  the  par- 
ties and  the  subject-matter,  and  possession 
of  the  property.  And  it  is  well  settled  that 
where  property  is  in  the  actual  possession 
of  the  court  this  draws  to  it  the  right  to 
decide  upon  conflicting  claims  to  its  ulti- 
mate possession  and  controL 


In  Peoib  V.  Jenneee,  7  How.  612,  12  L.  ed. 
841,  the  district  court  had  decided  that  the 
lien  of  an  attachment  issued  out  of  a  court 
of  New  Hampshire  was  defeasible  and  in- 
valid as  against  an  assignee  in  bankruptcy. 
But  this  court  held  that  this  was  not  so, 
and  that  the  district  court  had  no  super- 
visory power  over  the  state  courts,  and  Mr. 
Justice  Orier  said:  "It  is  a  doctrine  of 
law  too  long  established  to  require  a  cita- 
tion of  authorities,  that,  where  a  court  has 
jurisdiction,  it  has  a  ri^ht  to  decide  every 
question  which  occurs  in  the  cause,  and 
whether  its  decision  be  correct  or  otherwise, 
its  judgment,  till  reversed,  is  regarded  as 
binding  in  every  other  court;  and  that, 
where  the  jurisdiction  of  a  court,  and  the 
right  of  a  plaintiff  to  prosecute  his  suit  in 
it,  have  once  attached,  that  right  cannot  be 
arrested  or  taken  away  by  proceedings  in 
another  court.  These  rules  have  their  foun- 
dation, not  merely  in  comity,  but  on  neces- 
sity. For  if  one  may  enjoin,  the  other  may 
retort  by  injunction,  and  thus  the  parties 
be  without  remedy;  beiug  liable  to  a  pro- 
cess for  contempt  in  one,  if  they  dare  to 
proceed  in  the  other.  .  .  .  The  fact» 
therefore,  that  an  injunction  issues  only  to 
the  parties  before  the  court,  and  not  to  the 
court,  IB  no  evasion  of  the  difficulties  that 
are  the  necessary  result  of  an  attempt  to 
exercise  that  power  over  a  party  who  is  a 
litigant  in  another  and  independent  iorum/'^ 
The  rule  indicated  was  applied  under  the^. 
act  of  1841  in  Clarke  v.  Risi,  8*  McLean,  7 
494,  Fed.  Cas.  No.  2,861;  under  the  act  of 
1867,  by  Mr.  Justice  Miller  in  Johnson  t. 
BiehoTp,  Woolw.  324,  Fed.  Cas.  No.  7,373, 
and  by  Mr.  Justice  Nelson  in  Bedgvoiek  t. 
Menck.  6  Blatchf.  166,  Fed.  Gas.  No.  12,- 
616,  and  under  the  act  of  1898,  among  other 
cases,  by  the  circuit  coiurt  of  appeals  for  the 
fourth  circuit  in  Frazier  v.  Bouthem  Lo€m 
d  T.  Co,  40  C.  a  A.  76,  99  Fed.  707,  and 
Pickens  v.  Dent,  45  C.  C.  A.  622,  106  Fed. 
653. 

White  V.  Behloerh,  178  U.  S.  642,  44  L. 
ed.  1183,  20  Sup.  Ct  Rep.  1007,  proceeded 
on  the  familiar  doctrine  that  property  in 
the  custody  of  a  court  of  the  Unital  States 
cannot  be  taken  out  of  that  custody  by  any 
process  from  a  state  court,  and  the  jurisdic- 
tion of  the  district  court  sitting  in  bank- 
ruptcy by  summary  proceedings  to  main- 
tarn  such  custody  was  upheld.  Mr.  Justice 
Gray,  speaking  for  the  court,  said:  "By 
§  720  of  the  Revised  Statutes,  U.  S.  Oomp. 
Stat  1901,  p.  581,  'the  writ  of  injunction 
shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  anv 
court  of  a  state,  except  in  cases  where  suoh 
injunction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy.* 
Among  the  powers  specifically  conferred 
upon  the  court  of  bankruptcy  by  §  2  of  the 
bankrupt  act  of  1898  are  to  '(15)  make 
such  orders,  issue  such  process,  and  enter 
such  judgments,  in  addition  to  those  specifi- 
cally provided  for,  as  may  be  necessary  for 
the  enforcement  of  the  provisions  of  this 
act.'  30  SUt.  at  L.  546,  chap.  641,  U.  S. 
Comp.  Stat.  1901,  p.  3418.  And  by  elauM 
3  of  the  twelfth  general  order  in  bankrupt^ 
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appHcatioxu  to  the  eonrt  of  bankrnptey  'for 
an  injunction  to  stay  proceedings  of  a  court 
or  officer  of  the  United  States,  or  of  a  state, 
shall  be  heard  and  decided  by  the  judge; 
but  he  may  refer  such  an  application,  or 
any  specified  issue  arifdng  thereon,  to  the 
referee  to  ascertain  and  report  the  facts.' 
172  U.  S.  657,  43  L.  ed.  1191,  18  Sup.  Ot. 
Rep.  VI.  Not  going  beyond  what  the  deci- 
sion of  the  case  before  us  requires,  we  are 
of  opinion  that  the  judge  of  the  court  of 
bankruptcy  was  authorized  to  compel  per- 
sons, who  had  forcibly  and  unlawfully  seized 
and  taken  out  of  the  judicial  custody  of 
that  court  propert;;r  which  had  lawfully 
come  into  its  possession  as  part  of  the  bank- 
rupt's property,  to  restore  that  property  to 
its  custody." 
^  This  cautious  utterance — and  courts  must 
^be  cautious  when  dealing  with  a  conflict  of 
•  jurisdiction — sustains  as  far  as  it  goes* the 
converse  of  the  proposition  when  presented 
by  a  different  state  of  facts. 

We  are  of  opinion  that  the  jurisdiction  of 
the  district  court  to  make  tiie  injunction 
order  in  question  cannot  be  maintained. 
LimisvilU  Trust  Co.  v.  Comingor,  184  U.  S. 
18,  26,  46  L.  ed.  413,  416,  22  Sup.  Ct  Rep. 
293. 

The  first  question  will  be  answered  in  the 
negativef  and  the  third  question  in  the  af- 
firmative, and  it  is  unnecessary  to  answer 
the  other  questions. 
Certificate  accordingly. 


a87  U.  &  169) 

HELEN    C.    RiLUB,    Oiarles   D.   Collins, 
Lewis  K  Collins,  et  oL,  Plffs,  m  Brr.^ 

V, 

HELEN  C.  CARPENTER,  Helen  K.  Brem- 
erman,  Edmund  H.  Brown,  et  al. 

Witnesses — eapert  testimony  —  undisclosed 
faets — judgments — motion  to  vacate  for 
incompetency  of  juror. 

1.  An  expert  witness  cannot  base  his  opinion 
as  to  the  mental  capacity  of  a  testator  upon 
his  personal  knowledge  of  any  undisclosed 
facts  concerning  the  testator's  condition. 

S.  The  refusal  of  the  trial  coart  to  vacate  a 
decree  because  of  the  incompetency  of  a 
Jnror,  first  discovered  after  verdict  and 
Judgment,  is  not  an  abuse  of  its  discretion 
In  the  premises,  where  the  verdict  rendered 
was  the  only  one  which  could  be  rendered 
consistently  with  the  facts. 

[Na  64.] 

Argued  November  S,  4,  1902.    Decided  De- 
cember 1,  1902. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  Judg- 
ment which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District  admitting  a 
will  to  probate,  and  an  order  denying  a  mo- 
tion to  vacate  such  decree.    Affirm^. 

See  same  case  below,  17  App.  D.  C.  505. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Viotor  H.  Wallace  and 
OHarlea  Poe  for  plaintiffs  in  error. 


Messrs.  9.  9*  DarUnston  and  Josepk 
A.  Burkliart  for  defendants  in  error. 

Mr.  Chief  Justice  Fnllei*  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  a  judgment  of 
the  court  of  appeals  of  the  District  of  Co- 
lumbia, affirming  certain  orders  of  the  su- 
preme court  of  the  District,  holding  a  spe- 
cial term  for  orphans'  court  business,  ad- 
mitting a  will  and  codicil  to  probate  and 
granting  letters  testamentary  thereon;  and 
denying  a  motion  to  vacate  that  decree. 

Plaintiffs  in  error  filed  a  caveat  to  the 
probate  and  record  of  the  writings  purport- 
ing to  be  the  will  and  codicil,  and  issues,  ad- 
dressed to  both,  as  to  mental  capacity,  fraud 
or  coercion,  and  imdue  influence,  were 
framed  for  trial  by  juiy. 

Trial  was  had^  and  on  the  conclusion  of 
the  evidence  the  court,  at  the  request  of  the 
caveatees,  instructed  Uie  juiy  that  there  was 
no  evidence  tending  to  show  fraud,  undue 
influence,  or  coercion,  and  that  on  these  is- 
sues the  juiy  should  render  its  verdict  for 
the  caveatees.  To  which  the  caveators  made 
no  objection,  and  preserved  no  exception. 
Three  instructions  in  respect  of  the  mental 
capacity  of  the  deceased  to  make  a  valid 
will  or  codicil  were  ^ven  on  behalf  of  the 
caveators  as  requested  by  them. 

The  jury  returned  a  verdict  June  15,  1900, 
in  favor  of  the  eaveatees.  No  motion  for  a 
new  trial  was  made  within  four  days  as  rs- 
ouired  by  rule  53  of  the  court,  or  prior  to 
June  26,  when  the  court  entered  an  order 
and  decree  admitting  the  will  and  codicil  to 
probate^  and  granting  letters  testamentary 
thereon,  from  which  an  appeal  was  taken  to 
the  court  of  appeals. 

Several  exceptions  were  reserved  to  the 
rulings  of  the  court  in  the  progress  of  the 
trial,  which  were  disposed  of  by  the  court 
of  appeals  satisfactorily,  as  we  think.  But 
one  of  them  has  been  pressed  on  our  atten- 
tion. 

Dr.  George  B.  Heinecke,  a  practising  phy- 
sician in  Washington,  and  a  granduephew 
of  deceased,  testifled  that  he  had  known  de- 
ceased ever  since  he  could  recollect,  and  waa 
accustomed  to  seeing  him  frequently;  that 
he  had  seen  him  when  recovering  from  at- 
tacks of  epilepsy  subsequently  to  the  execu-H 
tion  of  the  will  and  codicil;  "that  testator S 
had  stated  to  him  that  he  wa4*la  sufferer  from* 
urethral  calculus;  that  on  the  13th  of  March 
1896,  he  had  seen  the  testator  have  a  faint- 
ing spell ;"  "that  he  had  on  one  occasion  seen 
testator  laughing  to  himself;  that  on  or 
about  the  13th  of  February,  1899,  durinff  the 
blizzard,  the  testator  acted  peculiarly  about 
the  snow  in  his  yard;  did  not  know  how  it 
got  in  there,  all  of  it,  and  went  out  there 
and  tried  to  get  it  removed;"  and  witness 
stated  the  result  of  the  autopsy  and  the 
cause  of  death.  He  was  then  aaked  the  fol- 
lowing question :  "Doctor,  have  you  formed 
any  opinion,  from  your  tmde's  general  con- 
dition of  health  and  the  conditions  disclosed 
by  his  brain  at  this  investigation,  and  from 
all  you  know  about  him  yourself,  what  hia 
condition  of  mind  was?" 

To  that  portion   of  the   question   whUk 
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called  for  an  opinion  from  ilia  witnets  from 
"all  that  you  know  aboat  him  yourself/'  the 
caveatees  objected  on  the  ground  that  no 
sufficient  basis  had  been  laid  for  that  por- 
tion of  the  ({uestion,  and  that  the  facts  re- 
lied upon  in  this  particular  should  be  first 
adduced.  The  court  sustained  the  objection 
and  caveators  preserved  an  exception. 

We  asree  with  the  court  of  appeals  that 
the  trial  court  did  not  err  in  holding  that 
portion  of  the  question  objectionable,  and, 
if  so,  the  question  as  framed  could  not  prop- 
erly have  been  allowed  to  be  propoundea. 
though  caveators  were  left  free  to  put  it 
with  the  objectionable  words  omitted. 
Clearly,  the  opinion  of  the  witness  from 
facta  he  did  not  disclose  was  inadmissible. 
If  he  knew  anything  about  the  deceased 
other  than  what  he  had  stated,  which  aided 
him  in  arriving  at  a  conclusion,  that  knowl- 
edge should  have  been  developed.  In  that 
particular  the  question  assumed  the  exist- 
ence of  facts  for  which  there  was  no  foun- 
dation in  the  evidence. 

So  far  as  the  conduct  of  the  trial  was  con- 
cerned, we  find  no  reversible  err<Mr. 

On  Jsly  16,  1900,  twenty  days  after  the 
decree  was  entered,  caveators  moved  that 
that  decree  be  vacated  on  the  ground  that 
one  of  the  jurors  was  disquiUified  for  service 
on  the  jury  by  the  fact  that  he  was  under 
the  age  of  twenty-one  years,  and  by  the  fact 
cvthat  be  had  several  times  been  oonvicted  of 
Sthe  crime  of  petit  larceny  in  the  police 
•  eoort  of  the  District.  The  motion*was  sup- 
ported by  transcript*)  from  the  records  of 
the  police  court,  and  by  affidavits,  sustain- 
ing both  disqualifications,  the  affidavits  also 
showinc  that  at  the  beffinnin«^  of  the  trial 
term  of  the  court  at  which  ute^  had  been 
summoned  the  jurors  had  M  been  exam- 
ined on  their  tH>tr  dire  hj  the  presiding  jus- 
tice a^  to  their  qualifications  to  serve  on  the 
jury;  that  the  juror  now  chaiged  to  be  dis- 
qualified had  then  and  there  falsely  an- 
swered that  he  was  over  the  age  of  twenty- 
one  years,  and  had  never  been  convicted  of 
crime;  that  one  of  the  counsel  for  the  ca- 
veators was  present  in  court  at  the  time  ot 
such  examination;  and  that  the  falsehood 
of  the  statements  of  the  juror  in  question 
was  not  known  to  the  caveators  or  their 
counsel  until  after  the  entry  of  the  order 
now  sought  to  be  vacated.  The  motion  to 
vacate  was  denied,  the  record  stating  "the 
court  further  being  of  opinion  that  at  the 
trial  there  was  no  evidence  of  mental  incom- 
petency, fraud,  or  undue  influence." 

From  this  order  the  caveators  took  their 
■eoond  appeal. 

Viewed  as  an  ordinary  motion  for  a  new 
trial,  the  motion  was  not  seasonably  made 
under  the  rules,  nor  is  it  contended  that  the 
Judgment  came  within  the  Maryland  act  of 
1787,  chap.  9,  {  6,  2  Kilty;  {SpcOding  v. 
Crawford,  3  App.  D.  C.  361),  as  having  been 
obtained  by  fraud,  deceit,  surprise,  or  ir^ 
regularity  in  the  sense  of  that  statute.  But 
H  rests  on  the  power  of  the  court  to  set 
aside  a  judgment  at  the  term  at  which  it  is 
rendered  under  circumstances  calling  for  the 
exercise  of  its  discretion  in  that  regard,  or 


on  the  assumption  that  the  trial  and  verdict 
were  absolutely  void  because  of  the  incom- 
petency of  the  juror. 

By  §  872  of  the  Revised  Statutes  (U.  8. 
Comp.  Stat.  1001,  p.  666),  relating  to  the 
District  of  Columbia,  as  amended  by  the 
act  of  March  1,  1889  (25  Stat,  at  L.  749, 
chap.  308),  it  is  provided:  "No  person  shall 
be  competent  to  act  as  a  juror  unless  he  be 
a  citizen  of  the  United  States,  a  resident  of 
the  District  of  Columbia,  over  twenty-one 
and  under  sixty-five  yetirs  of  age,  and  a 
good  and  lawful  man,  who  has  never  been 
convicted  of  a  felony  or  misdemeanor  in- 
volving moral  turpitude." 

Treating  the  application  as  open  to  con- 
sideration by  reason  of  the  discovery  of  thee^ 
existence  of  the  alleged  objection  after  ver-J 
diet  and  judgment,  but  as  amounting  to^no* 
more  than  a  motion  for  new  trial  made  in 
apt  time,  it  was  within  the  discretion  of 
the  trial  court  to  grant  or  deny  it,  and  the 
court  of  appeals  held  that  the  order  deny- 
ing it  was  not  appealable.  But  the  coui-t 
also  held  that  the  discretion  of  the  trial 
court  was  properly  exercised;  that  there 
was  not  only  no  evidence  in  support  of  the 
char^  of  "fraud,  undue  infiuence,  circum- 
vention, or  coercion,"  which  was  conceded^ 
but  that  "the  charge  of  mental  unsound- 
ness is  wholly  unsustained  and  without  any 
support  whatever  in  the  testimony;"  and 
that  the  trial  court  would  have  been  fully 
justified  in  peremptorily  directing  a  verdict 
on  this  issue  as  well  as  on  the  others,  as 
that  court  in  the  order  appealed  from  in- 
timated it  would  have  done  if  requested. 
In  short,  the  two  courts  agreed  that  the 
facts  were  with  the  caveatees,  and,  unless 
clearl;'  erroneous,  which  does  not  appear, 
we  should  accept  their  finding.  Tow9<m  t. 
Moort,  173  U.  S.  17,  2P,  43  L.  ed.  697,  601, 
19  Sup.  Ct.  Rep.  332. 

Ana  as  the  verdict  was  the  only  verdict 
that  could  be  rendered  consistentlv  with  the 
facts,  the  presence  oi  this  juror  in  the  box 
could  not  have  operated  to  the  prejudice  of 
plaintiiTs  in  error. 

In  Was9um  v.  Feeney,  121  Mass.  93,  23 
Am.  Rep.  258,  the  rule  that  "when  a  party 
has  had  an  opportunity  of  challenge,  no 
disqualification  of  a  juror  entitles  him  to 
a  new  trial  after  verdict,"  was  applied,  and 
it  was  held  that  "a  verdict  will  not  be  set 
aside  because  one  of  the  jurors  was  an  in- 
fant»  where  his  name  was  on  the  list  of  ju- 
rors returned  and  empaneled,  though  the 
losing  narty  did  not  know  of  the  infancy 
until  after  the  verdict."  And  Mr.  Justice 
Gray,  then  Chief  Justice  of  Massachusetts, 
delivering  the  opinion,  cited,  among  other 
cases.  Hill  v.  Yatea,  12  East,  220,  where  the 
son  of  a  juiyman  unlawfully  served  in  his 
father's  place,  and  pointed  out  that  Lord 
Ellenborough  there  "said  that  he  bad  men- 
tioned the  case  to  all  the  Judges,  and  they 
were  all  of  opinion  that  it  was  a  matter 
within  their  discretion  to  grant  or  refuse  a 
new  trial  on  such  a  ground;  that  if  no  in- 
jusUoe  had  been  done,  they  would  not  inter- 
fere in  this  mode." 

Wastum  T.  Feenejf  was    dted   with    ap- 
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moral  ud  qnoied  fhim  in  KoM  ▼.  LeJil- 
look,  180  U.  8.  203,  801,  40  L.  ed.  432,  435, 
2 16  Bap.  Ct  Rep.  304,  ms  in  accordance  with 
Sthe  ffreat  weight  of  authorily.  This  case 
•  invofyed  tha^disqitaliAcation  of  alienage,  but 
did  not  require  the  determination  of  the 
question,  "whether,  where  the  defendant  is 
without  fault  and  may  have  been  preju- 
diced, a  new  trial  mav  not  be  granted  on 
•uch  a  ground,"  though  it  was  referred  to. 
•  Oarrett  v.  Weinberg,  64  S.  C.  127,  81  8. 
E.  341,  is  relied  on  by  plaintiffs  in  error  as 
ruling  in  a  civil  case  that  a  new  trial  should 
be  granted  when  a  disqualified  juror  sat,  the 
parties  or  their  attorneys  not  knowing  of 
the  disqualification  until  aft«r  verdict.  But 
that  was  a  case  of  a  motion  for  new  trial 
made  in  the  ordinary  way,  and  the  juror 
was  held  disqualified  under  the  express  pro- 
visions of  the  Constitution  of  the  state, 
which  in  that  respect  were  held  to  be  man- 
datory, BO  that  the  jury  was  not  a  "consti- 
tutional jury,"  but  the  court  did  not  inti- 
mate that  the  incompetency  rendered  the 
^rerdict  and  jud^ent  void,  and,  on  the  con- 
trary, treated  ignorance  of  the  fact  until 
4Lfter  trial  as  material. 

In  Kohl  V.  Lehlback  we  held  that  nhe 
^disqualification  of  alienage  is  cause  of  chal- 
lenge propter  defectum,  on  account  of  per- 
^•onal  objection,  and  if  voluntarily,  or 
, through  negligence,  or  want  of  knowledge, 
such  objection  fails  to  be  insisted  on,  the 
eondusion  that  the  judgment  is  thereby  in- 
validated is  wholly  inadmissible.  The  de- 
fect is  not  fundamental  aa  affectins  the  sub- 
stantial rights  of  the  accused,  and  tiie  ver- 
dict is  not  void  for  want  of  power  to  ren- 
der it"  HolUngaworth  v.  Duane,  Wall,  G. 
<X  147,  Fed.  Gas.  No.  6,618,  was  referred  to, 
where  the  court  placed  alienage,  infancy,  in- 
famy, and  affinity,  in  the  same  categoxy. 
See  Good  v.  State,  106  Tenn.  176,  61  8.  W. 
79;  State  v.  Powers,  10  Or.  146,  46  Am. 
Rep.  138, — ^where  disqualification  propter 
delictum  was  hdd  not  to  be  in  itself  fatal 
after  verdict. 

No  reason  Is  perceived  why  this  particu- 
lar objection  could  not  be  waived  by  the 
parties,  and  even  where  a  party  by  reason 
of  excusable  want  of  knowledge  might  be 
entitled  to  claim  that  he  had  not  waived  it, 
that  would  00  to  the  merits  on  application 
for  new  trial,  and  not  to  the  want  of  power. 
The  verdict  and  judgment  not  being  abso- 
lutely void,  it  is  unnecessary  to  pursue  the 
subject  further,  as  there  is  nothing  to  show 
that  injustice  was  done  to  caveators,  and 
the  trial  court  did  not  abuse  its  discretion 
in  the  premises. 
Judgment  afprmed. 


im  U.  fi.  171)         

JOHN  H.  BVANS,  as  Receiver,  Pl/f.  in  Brr., 

ANDREW  J.  NELLia 

Con^orsiiofis-— enforosmeiU  of  etookholder's 
hdbility — Federal  courts — enforcement  of 
remedy  created  hy  state  statute — oon- 
tirmetiom  of  statute  hy  stats  courts. 

1.  Tlie  receiver  of  the  assets  of  a  eorporstlea 


•i  not  anthorfaed  to  maintain  in  action  to 
enforce  the  lUbilfty  of  a  stockholder,  by 
KsD.  Gen.  Stat.  1868,  ||  82,  44.  smce  that 
act  made  the  liability  of  the  stockholder, 
not  an  asset  of  the  corporation,  bat  an  as- 
set which  a  creditor  of  the  corporation  alone 
could  recover  for  bis  individual  benefit  to 
the  extent  required  to  pay  a  judgment  ob- 
tained by  him  against  the  corporation. 

2.  The  remedy  against  a  stockholder  of  an  in- 
solvent corporation,  given  to  the  receiver  of 
Its  assets  by  Kan.  Iaws  itfM,  cbap.  10.  can- 
not be  enforced  until  such  receiver  has  first 
brought  suit  against  the  corporation  and  all 
resident  stockholders,  in  order  to  fix  the 
sum  required  to  pay  the  corporate  debta 

8.  A  Federal  court  cannot  enforce  the  stat- 
utory liability  of  a  nonresident  stockholder 
of  a  foreign  corporation  at  the  suit  of  a  re- 
celver  of  its  assets,  where  the  latter  has  not 
first  taken  the  steps  which  the  statutes  of 
the  state,  as  construed  by  its  courts,  make 
a  prerequisite  to  any  action  against  an  In- 
dividual stockholder. 

[Na  66.] 

Argued  and  Submitted  November  4*  190B, 
Decided  December  1,  190t. 
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N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  a  question  as  to 
the  right  of  a  receiver  of  a  Kansas  corpora- 
tion to  maintain  an  a«tion  to  enforee  the 
statutory  liability  of  a  nonresident  stock- 
holder.   Anevcered  in  the  negative. 

Statement  by  Mr.  Justice  WUtet 
The  questions  to  be  answered  and  the  csss 
on  which  they  arise  are  shown  in  the  state- 
ment of  facts  and  resulting  questions  of  law 
constituting  the  certificate  of  the  court  be- 
low, which  is  as  follows: 

"Statement  of  facts. 
That  the  Inter-State  Loan  ft  Trust  Com- 
pany is  a  corporation  created  and  omnized 
under  and  by  virtue  of  the  general  uiws  of 
the  state  of  Kansas,  July  22,  1886,  and  ss 
such  was  authorized  to  transsiet  business  as 
a  land-mortgage  company ;  that  in  or  about 
the  month  (3  November,  1897,  B.  B.  CHsseyM 
commenced  an  action  against  the  said  thelj 
Inter-State  Loan*ft  Trust  Company  In  the* 
United  States  circuit  court  for  the  distriet 
of  Kansas,  first  division,  to  which  court  ju- 
risdiction in  that  behalf  duly  appertained; 
that  said  action  was  duly  commenced  by  the 
issue  of  a  summons  to  said  company;  that 
said  summons  was  duly  served  upon  the 
said  company,  and  that  said  company  dtdy 
appeared  in  said  suit  by  attorney  and  de- 
fended the  same^  and  that  such  proceedings 
were  afterwards  had  in  said  action  that  on 
the  31st  day  of  December,  1897,  a  judgment 
was  duly  given  and  made  in  sad  by  said 
court  in  said  action  in  favor  of  the  said 
plaintiff  and  Sjg;ainst  the  said  oompany,  in 
and  bv  which  judgment  it  was  deaded,  ad- 
judgea,  and  decre^  that  there  was  due  and 
owing  to  the  plaintiff  therein  from  and  bj 
the  said  oompanv  the  sum  of  $6,792^0  ana 
$56.46  costs,  and  that  the  plaintiff  therefai 
have  and  recover  said  sum  from  tbe  ssid 
company,  with  interest  thereon  from  said 
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and  that  tlw  said  plamtiif  hava  ezeeutioii 
thcnfor  against  the  said  eompany;  that 
thanaf  ier  an  exaontion  against  tne  property 
d  thasaidthelnter-SUteLoanftlViutCdm- 
paqj  was  duly  issued  out  of  the  said  court 
npoo  said  Judgment  for  the  said  sum  oi  $6,- 
792^0  and  the  costs  aa  aforesaid,  directed 
to  the  United  SUtes  marshal  for  the  dis- 
trict of  Kansas,  and  that  thereafter  the  said 
marshal  duly  returned  said  execution  wholly 
unsatisfied  for  the  reason  that  no  property, 
real  or  personal,  belonging  to  said  oompany 
eould  be  found  whereon  to  levy  the  same; 
that  thereafter  and  on  or  about  the  0th  day 
ol  June,  1898,  upon  the  application  of  the 
aaid  K  B.  Crissey,  the  plaintiff  herein  was 
duly  appointed  receiver  of  the  said  the 
Intestate  Loan  it  Trust  Oompany  by  the 
circuit  court  of  the  United  States  for  the 
district  of  Kansas,  first  division,  to  which 
said  court  jurisdiction  therein  duly  apper- 
tained, and  has  duly  qualified  and  acted  as 
such;  that  thereafter  and  on  or  about  the 
0th  daj  of  February,  1899,  an  order  was 
duly  given  and  made  in  and  by  said  circuit 
court  of  the  United  States  for  the  district 
of  Kansas,  first  division,  by  which  (mier  it 
was  considered,  adiudged,  ordered,  and  de- 
creed that  the  said  John  H.  Evans,  as  re- 
ceiver, proceed  against  all  or  any  of  the 
ee  8tockh<riders  of  the  Inter-State  Loan  A 
Jj  Trust  Company  from  whom,  in  his  judg- 
•  ment,  a*xecovery  can  be  had  to  collect  all  of 
their  liability  as  stockholders  in  said  oom- 
pany, a  copy  of  which  order  is  hereto  an- 
nexed and  marked  exhibit  A,  and  which 
copy  the  plaintiff  herein  prays  may  be  con- 
sidered as  part  of  his  complaint  as  if  here- 
in set  forth  in  full ;  that  the  defendant  is  a 
citixen  of  the  state  of  New  York,  and  prior 
to  the  month  of  November,  1897,  became  a 
stockholder  oi  said  corporation  and  the 
owner  of  602  shares  of  the  capital  stock 
thereof  of  the  par  value  of  $100  a  share,  and 
has  ever  remained  a  stockholder  and  the 
owner  of  said  shares.  At  the  time  when  the 
defendant  became  a  stockholder  of  said  cor- 
poration, and  from  that  time  ever  since,  it 
was  provided  1^  the  Constitution  of  the 
state  of  Kansas  (art.  12,  |  2),  as  follows: 
'Dues  from  corporations  [organized  and  ex- 
isting under  the  laws  of  the  state  of  Kan- 
sas] shall  be  secured  by  individual  liability 
of  the  stockholders  to  an  additional  amount 
equal  to  the  stock  owned  by  each  stock 
holder,  and  such  other  means  as  shall  be 

I>rovided  by  law;  but  such  individual  liabU- 
ties  shall  not  apply  to  railroad  corpora- 
tions nor  corporations  for  religious  or  char- 
itable purposes.'  At  the  time  the  defendant 
became  a  stockholder  of  said  corporation  it 
was  provided  by  the  General  Statutes  of 
Kansas  d  1868  (chap.  23,  §S  32,  44)  as  fol- 
lows: 

"'See.  82.  If  any  execution  ahall  have 
been  issued  apdnst  the  property  or  effects 
of  a  corporation,  except  a  railway  or  a  re- 
ligious or  eharitable  corporation,  and  there 
cannot  be  found  any  property  whereon  to 
levy  such  execution,  then  execution  may  be 


stock  by  him  or  her  owned«  together  with 
any  amount  unpaid  thereon;  but  no  execu- 
tion shall  issue  asainst  any  stockholder,  ex- 
cept upon  an  oroer  of  the  court  in  which 
the  action,  suit,  or  other  proceeding  shall 
have  been  brought  or  instituted,  made  upon 
motion  in  open  courts  after  reasonable  no- 
tice in  writinff  to  the  person  or  persona 
sought  to  be  charged;  and,  upon  such  mo- 
tion, such  court  may  order  execution  to  iS' 
sue  accordingly;  or  the  plaintiff  in  the  exe- 
cution may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  judg- 
ment* ^ 

"  'Sec.  44.  If  any  corporation,  created  un-  g 
der  tliis  or  any*general  statute  of  this  state,  • 
except  railway,  or  charitable  or  religious 
corporations,  be  dissolved,  leaving  debts  un- 
paid, suits  may  be  brought  against  any  per^ 
son  or  persons  who  were  stockholders  at  the 
time  Of  such  dissolution,  without  joining 
the  corporation  in  such  suit;  and  if  jude- 
meat  be  rendered,  and  execution  satisfiea, 
the  defendant  or  defendants  may  sue  all 
who  were  stockholders  at  the  time  of  disso- 
lution, for  the  recovery  of  the  portion  of 
such  debt  for  which  tbe^  were  uabl^  and 
the  execution  upon  the  judgment  shall  di- 
rect the  collection  to  be  made  from  property 
of  each  stockholder,  respectively;  and  if  any 
number  of  stockholders  (defendants  in  the 
case)  shall  not  have  property  enough  to 
satisfy  his  or  their  portion  of  tiie  execution^ 
then  the  amount  of  deficiem^  shall  be  di- 
vided eaually  among  all  the  remaining 
stodcholders,  and  coUections  made  accord- 
ingly, deducting  from  the  amount  a  sum  in 
proportion  to  the  amount  of  stock  owned 
by  the  plaintiff  at  the  time  the  company 
dissolvea.' 

"By  a  law  of  Kansas  enacted  January  11,. 
1898|  |§  32  and  44  aforesaid  were  repealed^ 
and  by  5S  14  and  15  it  was  provided  aa  fol- 
lows: 

**  'Sec  14.  That  section  32,  chapter  23,  of 
the  (j^eneral  Statutes  of  1868,  be  and  the 
same  is  hereby  amended  to  read  as  follows: 
Sec.  82.  If  any  execution  shall  have  been 
issued  sffainst  the  property  or  effects  of  a 
corporation,  except  a  railway  or  a  religious 
or  charitable  corporation,  and  there  cannot 
be  found  any  property  upon  which  to  levy 
such  execution,  such  corporation  shall  be 
deemed  to  be  insolvent,  and  upon  applica- 
Hon  to  the  court  fran  whkn  such  exe- 
cution was  issued,  or  to  the  judge  there* 
of,  a  receiver  shall  be  appointed  to 
close  up  the  affairs  of  said  eorpcH-ation. 
Such  receiver  shall  immediatelT  institute 
proceedings  against  all  stockholders  to  col^ 
lect  unpaid  subscriptions  to  the  stock  of 
such  corporation,  together  with  the  add!* 
tional  liability  ci  such  stockholders  equal 
to  the  par  value  of  the  stock  held  by  eaclu 
All  collections  made  by  the  recdver  shall  be 
held  for  the  benefit  of  all  creditors,  and 
shall  be  diebursed  in  such  manner  and  atj 
such  times  as  the  court  may  direct.  Should  - 
the  collections  made  by  the  reoeiTer  exceed^ 
the  amount  necessary  to  pay  all  cUdmctt 
sgainst  such  corporation,  tv^gether  with  allg 


issued  against  any  of  the  stockholders,  to  an  *eosts  and  expenses  of  the  receivenhip,  the* 
extent  equal  in  amount  to  the  amount  of   remainder  shall  be  distributed  among  tke 
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•todcholden  from  whom  oolleetionB  have 
been  made,  aa  the  court  may  direct;  and  in 
the  event  any  stockholder  haa  not  paid  the 
amount  due  from  him  the  stockholders  mak- 
ing payment  shall  be  entitled  to  an  assign- 
ment of  any  judgment  or  judgments  ob- 
tained by  the  receiver  against  such  stock- 
holder, and  may  enforce  the  same  to  the  ex- 
tent of  his  proportion  of  claims  paid  by 
them. 

•  ''  'Sec  15.  That  section  46,  chapter  23,  of 
the  General  Statutes  of  1868  be  and  the 
same  is  hereby  amended  to  read  as  follows: 
Sec.  46.  The  stockholders  of  every  corpora- 
tion, except  railroad  corporations  or  corpo- 
rations for  religious  or  charitable  purposes, 
shall  be  liable  to  the  creditors  thereof  for 
any  unpaid  subscriptioiis,  and  in  addition 
thereto  for  an  amount  equal  to  the  par 
value  of  the  stodc  owned  by  them,  sudi  lia- 
bility to  be  considered  an  asset  of  the  cor^ 
K ration  in  the  event  of  insolvencr,  and  to 
collected  by  a  receiver  for  the  benefit  of 
all  creditors.'  [Kan.  Gen.  Stat.  1901,  H 
1302,  1315,  pp.  203,  206.] 

"llie  present  action  was  brought  in  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  New  York  by  the  re- 
ceiver of  the  said  the  Inter-State  Loan  ft 
Trust  Company,  appointed  as  aforesaid, 
against  the  defendant  to  recover  the  sum  of 
$60,200,  alleging  his  liability  as  a  stock- 
holder and  the  owner  of  the  said  602  shares 
of  the  said  corporation. 

*'Upon  the  foregoing  facts  this  court  de- 
sires instructions  upon  the  following  ques- 
tions: 

"Questions  of  law. 

"Ist  Are  If  14  and  15  of  the  laws  of 
Kansas  of  1886  valid  l^^lation  in  view  of 
the  provision  of  the  Constitution  of  the 
state  of  Kansas  respecting  the  individual 
liability  of  the  stockholders  of  corporations, 
or  are  they  invalid  aa  subjecting  such  stock- 
holders to  liabilities  other  than  'dues  from 
corporations?' 

"2d.  Do  It   14  and  16  aforesaid  contra- 
vene the  Constitution  of  the  United  States 
by  impairing  the  contractual  liability  of  the 
defendant  previously  existing  as  a  stock- 
Q  holder  of  a  corporation  of  the  state  of  Kan- 
gsas! 

•  *"3d.  Is  the  plaintiff,  aa  a  receiver  ap- 
pointed as  aforesaid,  entitled  to  maintain  an 
action  In  the  circuit  court  of  the  United 
States  for  the  northern  distri^  of  New 
YorkT 

"In  accordance  with  the  provisions  of  S 
6  of  the  act  of  March  3,  1891,  establishing 
courts  of  appeals,  etc.,  the  foregoing  ques- 
tions of  law  are  by  the  circuit  court  of  ap- 
peals for  the  second  circuit  hereby  certified 
to  the  Supreme  Court."  [26  Stat  at  L. 
828,  chap.  517,  U.  S.  Comp.  SUt.  1901,  p. 
649.] 

MeaarM.  StepHen  B.  Staaton*  L.  A. 
Btehhma,  O.  J.  Eva/na,  and  P,  Teoumaeh 
Bherman  for  plaintiff  in  error. 

Mr.  Andrew  9.  Nellla  tn  froprio  pet' 
\  for  defendant  in  error. 


Mr.  Justice  WUta  dellTered  the  opinion 
of  the  court: 

The  third  question  lies  at  the  threshold, 
and  requires  to  be  answered  before  ap- 
proaching the  consideration  of  the  first  and 
second  (questions.  This  becomes  apparent 
when  it  is  seen  that  if  the  first  and  second 
be  answered  in  such  a  manner  as  to  sustain 
the  cause  of  action,  the  ouestion  would  yet 
remain  whether  the  receiver,  appointed  as 
stated,  had  authority  to  prosecute  the  suit, 
whilst,  on  the  other  hand,  if  the  conclusion 
be  reached  that  the  receiver  was  without 
power  to  bring  the  suit — ^irrespective  of 
what  might  be  the  reply  to  the  first  two 
questions — ^these  questions  become  irrrie- 
vant  and  the  case  is  disposed  of. 

The  judgment  against  the  corporation  in 
the  circuit  court  of  the  United  States  for 
the  district  of  Kansaa  was  rendered  on  De- 
cember 31,  1897,  prior,  therefore,  to  the  en- 
actment of  the  Kansas  statute  of  1899.  So, 
also,  the  execution  was  issued  and  the  re- 
ceiver appointed  prior  to  the  passage  of 
that  act.  After  the  receiver  had  been  ap- 
pointed, however^  and  subsequent  to  the 
passage  of  the  act  of  1899,  the  court  entered 
an  order,  directing  the  receiver  to  proceed 
against  "all  or  any  of  the  stockholders  of 
the  Inter-State  Loan  ft  Trust  Company, 
from  whom,  in  his  judgment,  a  recovery  can 
be  had  to  collect  all  of  their  liability  as 
stockholders  in  said  company."  Now  thei* 
authority  to  so  direct  the  receiver  must  restjj 
upon  either  the  statute  of  ^Kansas  of  1868,* 
referred  to  in  the  certificate,  or  upon  the 
statute  of  1888.  But  the  right  of  the  re- 
ceiver of  the  assets  of  the  corporation  to  sue 
under  the  Kansas  law  to  recover  the  liabil- 
ity of  a  stockholder,  cannot  be  evolved  frcHU 
the  act  of  1868,  since  that  act  made  the  lia- 
bility of  the  stockholder,  not  aa  asset  of  the 
corporation,  but  an  asset  which  the  creditor 
of  the  corporation  alone  could  recover  for 
his  individual  benefit,  to  the  extent  required 
to  pay  his  judgment  obtained  against  the 
corporation.  In  Abbey  v.  W.  B,  Orimea 
Dry  Oooda  Co.  44  Kan.  416,  418,  24  Pae. 
426,  427,  it  was  said,  referring  to  the  lia- 
bili^  under  the  act  of  1868: 

"The  nature  of  this  liability  is  peculiar; 
it  seems  to  have  been  created  for  the  exdu- 
sive  benefit  of  corporate  creditors.  The  lia- 
bility rests  upon  the  stockholders  of  the  cor- 
poration to  respond  to  the  creditors  for  an 
amount  equal  to  the  stock  held  by  each,  and 
it  has  been  held  that  the  action  to  enforce 
this  liability  can  only  be  maintained  by  the 
creditors  themselves  m  their  own  right  and 
for  their  own  benefit." 

The  nature  and  eactent  of  the  liability  un- 
der the  Kansas  statute  of  1868  was  so  fully 
reviewed  and  stated  in  WJUtman  v.  Oxfofi 
Nat.  Bank,  176  U.  8.  559,  44  L.  ed.  687,  20 
Sup.  Ct.  Rep.  477,  that  we  content  ourselves 
with  referring  to  that  case  as  conclusively 
demonstrating  the  proposition  previously 
stated.  Tested,  then,  by  the  Kansaa  act  <n 
1868,  it  is  manifest  that  the  receiver  had  no 
authority  to  bring  this  suit  even  in  the 
courts  of  the  state  of  Kansas,  and  he  dear- 
ly, therefore,  had  no  power  to  prosecute 
such  action  in  the  oourts  of  another  Juris- 
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diction.  Indeed,  It  is  manifest  that  the 
aoit  brought  by  the  reoeiver  which  is  now 
mder  consideration  waa  not  deemed  by  him 
to  be  a  suit  under  the  Kansas  act  of  1868, 
since  the  recovery  which  he  seeks  was  not 
the  amount  of  the  judgment  rendered  in  fa- 
vor of  the  creditor  in  the  particular  suit 
wherein  the  receiver  was  appointed,  but  the 
whole  sum  of  the  stockholder's  double  lia- 
bility, which  could  only  be  upon  the  theory 
that  the  receiver  was  entitled  to  take  such 
liability  as  the  receiver  of  the  corporation 
and  as  a  corporate  asset  to  pay  the  debts 

Smeraily.  In  fact,  the  foregoing  proposi- 
ons  might  have  been  taken  as  conceded, 
since  in  the  argument  at  bar  the  right  of 
Qcthe  receiver  to  sue  was  upheld,  not  on  the 
g ground  that  he  was  acting  under  the  act  of 
«  1869,  but  that  he  was  proceeding*in  further- 
ance of  and  in  supposed  conformity  to  the 
act  of  1898.  This  contenticm  beiuR  in  effect 
rested  on  the  proposition  that  although  the 
Judgment  was  rendered  and  the  receiver  ap- 
pointed before  the  passage  of  the  act  of 
1898,  the  order  of  the  court  empowering 
him  to  enforce  the  liability  of  stockholders 
was  entered  after  the  enactment  of  the  act 
of  1898,  and  therefore  conferred  upon  the 
receiver  the  authority  which  it  is  in  the  ar- 
gument assumed,  he  would  have  had  a  right 
to  exercise  if  appointed  under  that  act. 

The  question  then  is.  Conceding  argu' 
€ndo,  the  proposition  that  the  receiver  was 
appointed  under  the  act  of  1898  and  in  sup- 
posed conformity  to  it»  was  be  authorized 
to  prosecute  this  suit  by  virtue  of  the  act 
of  1898t  The  import  of  the  Kansas  act  of 
1898  and  the  extent  of  the  powers  which  it 
called  into  being,  were  decided  by  the  su- 
preme court  of  Kansas  in  WdUer  v.  Homer 
(June  7,  1902),  not  yet  reported  in  the  offi- 
cial reports,  but  found  m  the  advanced 
sheets  of  the  69th  Pacific  Reporter,  p.  186. 
In  that  case  two  creditors  obtained  judg- 
ment in  a  Kansas  court  against  a  corpora- 
tion. Execution  having  been  issued  and  re- 
turned no  property  found,  one  of  the  cred- 
itors movea  for  the  appointment  of  a  re- 
eeiver  to  close  up  the  affairs  of  the  corpora- 
tion, which  motion  was  allowed.  The  re- 
ceiver Ihus  appointed  brought  suit  against 
a  stodcholder  to  recover  his  unpaid  sub- 
scription and  statutory  liability.  The  de- 
lenoant  filed  an  answer  and  a  plea  in  abate- 
ment, which,  among  other  things,  we  quote 
from  the  opinion  of  the  Kansas  court, 
asserted  '^hat  the  receiver  should  not  be 
permitted  to  further  prosecute  the  action 
against  him  until  all  the  stockholders  were 
brought  into  court,  to  the  end  that  a  final 
ascertainment  of  the  debts  of  the  corpora- 
tion and  an  adjustment  and  settlement  of 
the  liabilities  of  the  stockholders  to  the  oor- 
poratioQ  and  as  between  themselves  might 
M  had.  To  this  plea  in  abatement  the 
plaintiff  demurred,  which  demurrer  was 
aastained.  Thereafter,  upon  leave  of  courts 
flie  defendant  demurred  to  the  petition  for 
tte  reasons:  (1)  That  the  plaintiff  had  no 
Icflal  capacity  to  institute  and  maintain  the 
praeni  aetioo;  (2)  that  the  petiUon  did 
■ot  aUte  facts  sufficient  to  constitute  a 
««■■•  d  action  against  the  defendant;   (8) 


that  there  is  a  defect  of*parties  plaintiff}* 
(4)  that  there  is  a  defect  of  parties  defend- 
ant.  This  demurrer  was  overruled,  and 
thereafter  the  defendant  answered."  In  re- 
viewing the  action  of  the  trial  court  the  su- 
preme court  of  Kansas  said: 

"Prior  to  the  enactment  of  chapter  10, 
Laws  of  1898.  the  creditor  of  a  business  cor- 
poration, other  than  a  railway  or  bank, 
might  proceed  against  the  individual  stock- 
holders only  (1)  by  motion  after  judgment 
and  execution  against  the  corporation  re- 
turned nulla  bona;  (2)  by  action  after  dis- 
solution, either  by  expiration  of  time,  judg- 
ment of  dissolution,  or  suspension  of  busi- 
ness for  more  than  one  year,  as  provided  in 
H  32,  46,  Corp.  act  1868.  Chapter  10  of  the 
Laws  of  1898  repealed  said  S§  32  and  46, 
and  substituted  therefor  §§  14  and  15." 

The  sections  of  the  act  of  1898  referred  to 
are  those  set  out  in  the  certificate  of  the 
court  below.  The  court  then  further  said 
that  it  was  obvious  that  the  act  of  1896 
created  an  "entirelv  different  remedy  from 
that  provided  by  the  act  of  1868,"  and  de- 
clared, referring  to  the  act  of  1898^  that 
"there  existe  no  other  stetute  by  which  the 
creditor  of  an  insolvent  or  dissolved  corpo- 
ration may  proceed  against  ito  stockholders. 
It  follows,  therefore,  that  if  a  creditor  de- 
sires to  make  a  stockholder  respond  for 
the  debte  of  the  corporation,  he  must  pro- 
ceed against  him  in  the  mode  thus  pre- 
scribed, and  no  other."  Proceeding,  then, 
to  test  the  right  of  the  receiver  to  sue,  by 
the  act  of  18^  the  court  held  that,  as  he 
had  not  brought  a  suit  against  the  corpora- 
tion and  all  uie  resident  stockholders,  in  or- 
der in  such  suit  to  fix  the  sum  required  to 
pay  the  corporate  debts,  he,  the  receiver, 
was  wholly  without  authority  under  the 
stetute  to  make  any  demand  whatever 
against  a  stockholder,  as  the  previous  suit 
to  fix  the  sum  required  to  pay  uie  debte  was 
an  essential  prerequisite  under  the  statute 
to  any  action  by  a  receiver  appointed  under 
the  act  of  1896  against  a  stockholder. 
Summing  np  ite  view  of  the  act  of  1898,  the 
court  said: 

"This  act  provides  a  complete  system  for 
collecting  the  assete  and  paying  the  debte  of 
an  insolvent  coiporation,  and  of  adjusting 
the  liabilities  of  the  stockholders  between 
themselves.  To  do  this  the  receiver  must 
bring  in  all  stockholders  that  are  within  thso 
jurisdiction  of  the  court,  that  in  one  pro-gj 
ceeding  the* court  may  ascertain  and  deter-* 
mine  the  indebtedness  of  the  corporation, 
the  amount  each  stockholder  should  pay, 
and,  if  one  has  paid  more  than  his  propor- 
tion, award  him  sudi  relief  against  the 
other  stockholders  as  may  appear  just.  The 
receiver  having  failed  to  comply  with  this 
plain  stetutory  requiremimt,  the  demurrer 
to  the  plea  in  abatement  should  have  been 
overruled." 

It  therefore  follows  that  there  was  no  an* 
thority  conferred  by  the  act  of  1896  of  Kan- 
sas, from  which  the  right  of  the  receiver  to 
bring  the  snit  which  is  now  before  as  can  be 
deduced.  It  ha^ng  been  heretofore  demoop 
strated  that  there  ws«  no  sodi  right  udar 
the  act  ol  18a8«  and  M  there  is  no  so^ 
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power  under  the  act  of  ISOS,  it  follows  nec- 
eisarily  that  the  receiver  was  without  any 
authority  whaterer,  and  tha  third  question 
must  be  answered  no.  Of  course,  in  answer- 
ing this  question  we  express  no  opinion 
whatever  as  to  how  far,  if  at  all,  the  act  of 
1888  eould  validly  operate  to  repeal  the 
right  of  action  in  favor  of  creditors  given 
by  the  Kansas  statute  of  1868,  so  far  as 
creditors  are  concerned,  whose  debts  accrued 
prior  to  the  repeal.    W^  of  course,  also  ez- 

Sress  no  opinion  whatever  upon  the  ques- 
on  of  how  far  the  rights  and  remedies  con- 
ferred by  the  act  of  1888  could  lawfully  be 
enforced  against  stockholdera  in  oorpora- 
tions  who  became  such  stodcholders  prior  to 
the  passage  of  that  acL  And  tbis,  of 
course,  excludes  the  intimation  of  any  opin- 
ion as  to  how  far  a  judgment  rendered  m  a 
court  of  Kansss  in  a  suit  brought  by  a  re- 
ceiver against  the  corporation  and  the  resi- 
dent stodcholders,  to  fix  the  sum  required 
to  pay  the  corporate  debts,  would  be  bind- 
ing upon  nonresident  atockholden  not  di- 
rectly a  vtLitj  to  such  action,  especially 
where  their  subscription  to  stock  had  been 
made  prior  to  the  enactment  of  the  act  of 
1808.  The  third  question  will  be  answered 
nc,  and  it  is  unnecessaiy  to  answer  the 
ether  questions. 
And  it  is  so  ordered. 


(187  U.  S.  177) 

DEVER  PICKENS,  Appt^ 

SUSAN  C.  DENT  ROY  ci  oi 

CayrU—juriadietUm  of  court  of  hankruptoy 
-^enjoimng  proceedinff9  in  aiate  eourt, 

8.  A  suit  to  enjoin  the  further  proseentlon  in 
a  state  court  of  a  long  pending  suit  by  a 
judgment  creditor  to  have  a  deed  set  aside 
as  fraudulent,  and  the  property  described 
therein  sold  and  the  proceeds  applied  to  the 
payment  of  the  Judgment  and  the  satisfac- 
tion of  the  liens  existing  against  the  prop- 
erty* is  not  within  the  Jurisdiction  of  a  court 
of  bankruptcy, — especially  where  instituted 
by  the  bankrupt  himself. 

8.  The  Jurisdiction  of  a  state  court  over  a  salt 
by  a  Judgment  creditor  to  set  aside  a  deed 
as  fraudulent  Is  not  lost  by  the  action  of  the 
complainant  In  proving  up  her  Judgment  as 
a  preferred  debt  before  the  referee  In  bank- 
ruptcy proceedings;  nor  does  such  action 
amount  to  her  consent  to  the  exercise  by  a 
court  of  bankruptcy  of  Jurisdiction  to  en- 
join further  proceedings  in  the  sUte  court. 

[No.  78.1 

Bubmiited  November  10,  1902.    Decided  Do- 
oemher  1,  1902. 

APPEAL  from  the  United  States  CIreuit 
Court  of  Appeals  for  the  Fourth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  District  Court  for  the  District 
cf  West  Viiginia  dissolving  an  injunction 
and  dlsmiasing  a  bill  to  enjdln  furi;her  pro- 
ceedings In  a  pending  suit  in  a  state  coart^ 
Affinnod, 
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See  same  case  below,  48  a  C  A.  622,  106 
Fed.  653. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  W.  DaTls  and  Mesare.  Da4Ha 
d  Davis  for  appellant. 

Mesere,  Edwin  BfazwcU  and  /•  Hop 
Woode  for  appellees. 

*Mr.  Oiief  Justice  Fuller  delivered  the* 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
United  States  circuit  court  of  appeals  for 
the  fourth  circuit  affirming  the  decree  of  the 
district  court  for  the  district  of  West  Vir- 
ginia dissolving  an  injunction  and  dismiss- 
ing a  bill  filed  in  that  court  by  Dever  Pick- 
ens against  Susan  C.  Dent  and  others.  45 
a  C.  A.  522,  106  Fed.  653. 

The  facts  necessary  to  be  considered  in 
disposing  of  the  case  were  stated  bj  the  cir- 
cuit court  of  appeals  in  substance  as  fol- 
lows: JanuaiT  24,  1889,  Susan  C.  Dent  ex- 
hibited her  bill  in  the  circuit  court  of  Bar- 
bour county.  West  Virginia,  against  Dever 
Piclcens  and  others,  to  set  aside  as  fraudu- 
lent a  certain  deed  made  by  Piclcens  to  tru»- 
tees,  bearing  data  January  14,  1889,  and 
assailing  as  fraudulent  certain  indebtednesa 
thereby  secured.  At  the  succeeding  Sep- 
tember rules  an  amended  bill  was  filed  al- 
leging that  complainant  Dent  on  July  23, 
1889,  recovered  a  Judgment  at  law  against 
Pickens  for  the  sum  of  $10,000,  with  inter^ 
est  and  costs.  Complainant  prayed  that 
the  real  estate  mentioned  in  the  bill  as  the 
pr<^rty  of  Pickens,  and  described  in  the 
trust  deed,  might  be  sold,  and  the  prooeeda 
applied  to  the  payment  of  her  judjgment  and 
in  satisfaction  of  the  liens  eodsting  on  the 
land.  The  Judgment  was  subsequently  re- 
versed, and  a  retrial  reeulted  on  February 
27,  1892,  in  a  Judgment  for  $9,000,  with  in- 
terest and  costa,  and  a  second  amended  bill 
was  filed  so  ailing. 

The  circuit  court  of  appeals  did  not  deem 
it  essential  to  give  a  histoiy  of  the  maay 
years  of  "hard-fought  and  well-contested 
litigation,"  which  followed,  but  stated  that 
the  case  was  pending  and  undisposed  of  by 
the  circuit  court  ot  Barbour  county,  Octo- 
ber 30,  1899,  when  Pickens  waa  adjudicated 
a  bankrupt  by  the  district  court  of  the 
United  SUtes  for  the  district  of  West  Vir- 
ginia on  a  petition  filed  October  27.  After 
the  adjudication*  and  on  November  2,  1899,  a 
Pickens  filed  an  answer  in  the  ehsnoery^ 
cause,  in  which  he  set  up  tha*prooeedings  in* 
bankruptcy,  asked  that  all  further  action  in 
the  state  court  might  be  suspended  until  the 
district  court  had  disposed  of  those  proceed- 
ings, and  contended  that  all  his  estate^ 
rights,  and  Interests  of  every  kind  and  de- 
scription had  passed  from  the  control  of  the 
circuit  court  of  Barbour  county  and  into  the 
jurisdiction  of  the  dirtriet  courts  (hi  No- 
vember 18,  1899,  a  trustee  in  bankrupti^ 
was  appointed  for  Pickens's  estate,  who  in 
February,  1900,  presented  to  the  dreuit 
court  of  Barbour  county  his  petition  in  the 
chancery  cause,  asking  that  he  be  made  a 
party,  that  his  petition  stand  aa  aa  answer* 
and  tiiat  the  orcuit  court  proceed  to  the 
enforcement  of  the  liens  against  the  bank- 
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raptfb  mMmt  mod,  theKftfter.  on  February 
tS,  1900,  that  flonrt  nndered  »  decree  by 
wUeh,  among  other  things,  it  was.  ordered 
tluit  the  deed  of  trust  referred  to  in  the  bill 
be  set  aside  as  fraudulent,  and  that  a  spe- 
cial commissioner  and  receiver  therein 
named  should  rent  the  land  described  imtil  a 
certain  day  and  then  sell  the  same,  the  pro- 
ceeds thereof  to  be  applied  to  the  payment 
d  the  debts  due  by  Pickens.  November  20, 
1899,  complainant  Dent,  **without  waiving 
her  preference/'  tendered  her  proof  of  debt 
before  the  referee  in  bankruptcy,  it  being 
the  ludgment  in  auestion,  which  was  al- 
lowed as  a  preferred  elaim  against  the  bank- 
rupt's estate. 

The  reoeirer  and  commissioner  appointed 
In  the  chancery  court  was  proceeding  to  ex- 
ecute the  decree  therein  when  Pickens  filed 
bis  bill  in  the  district  court  March  81,  1900, 
•gainst  Dent  and  others,  rehearsing  the 
facts  relating  to  the  suit  and  to  the  pro- 
eeedings  in  bankruptcy,  charging  that  the 
trustee  was  not  authooized  to  intervene  in 
the  chancery  cause,  and  asserting  that  the 
state  court  on  the  filing  of  Pickens's  answer 
setting  up  his  adjudication  should  have 
taken  no  further  action,  and  that,  therefore, 
the  decree  appointing  Uie  commissioner  and 
receiyer  to  rent  and  sell  the  real  estate  was 
without  authority  of  law  and  void. 

The  prayer  was  that  defendants   be  re- 
ctrained  from  all  further  proceedings  in  the 
suit  so  pending  in  the  circuit  court  of  Bar- 
bour county  until  the  termination  of  the 
bankruptcy  proceedings;   that  the  reoeiTer 
^aad  commissioner  be  enjoined  from  execui- 
Jjlng  tiie  decree  during  their  pendency;  and 
•  that  thc*possession  and  control  of  the  prop- 
er^ be  turned  over  to  the  trustee  to  b«  ad- 
ministered under  the  direction  of  the  court 
In  bankruptcy. 

A  preliminary  injunction  was  granted  by 
the  dLstriet  judge,  which  was  dissolved  July 
26,  1900,  and  Pickens's  biU  dismissed  with 
costs.  Fran  that  decree  this  appeal  was 
taken. 

Such  being  the  state  of  faets^  the  dreuit 
court  of  appeals  held  that  the  district  court 
bad  no  Jurisdiction  of  the  suit,  even  if  it 
bad  been  brought  in  the  name  of  the  trus- 
tee, who  could  not  have  sued  defendants  be- 
low In  that  court  in  respect  of  the  bank- 
rupt's proper  tv,  unless  07  consent,  while 
the  bankrupt  himself  had  no  standing  in 
that  court  after  adjudication  (Barcte  v. 
fint  Nat.  Bank,  178  U.  S.  624,  44  L.  ed. 
1175,  20  Sup.  Ct  Rep.  1000) ;  and  further, 
that  as  the  circuit  court  of  Barbour  county 
bad  at  the  time  of  the  adjudication,  and  had 
bad  for  yeaia,  complete  Jurisdiction  and 
control  over  the  banlmipt  and  his  property, 
that  Jurisdiction  was  not  devested  l^  the 
proceedings  in  bankruptcy,  and  it  was  the 
right  and  duty  of  that  court  to  proceed  to 
final  decree  notwithstanding  adjudication, 
the  rule  beixv  applicable  that  the  court 
which  first  (Stains  rightful  Jurisdiction 
over  the  subject-matter  should  not  be  in- 
terfered with.  Framer  v.  Southern  Locm  d 
r.  Co.  40  0.  a  A.  76,  99  Fed.  707.  And 
Ocff,  J.,  speakliig  for  the  court,  said:  'thm 
^    '       '  Mi  cf  1898  docs  not  In  the  leut 


modify  this  rule,  but  wftli  mrasual  careful- 
ness guards  it  in  all  of  its  details,  provided 
the  suit  pending  in  the  state  eourt  was  in- 
stituted moretnan  four  months  before  the 
district  court  of  the  United  States  had  ad- 
judicated the  bankruptcy  of  the  party  enti- 
tled to  or  interested  in  the  subject-matter 
of  such  controversy." 

The  court  also  ruled  that  the  mere  fact 
that  complainant  Dent  proved  up  her  judg- 
ment as  a  preferred  debt  in  bankruptcy, 
when  and  as  she  did,  did  not  operate  to  de- 
prive the  state  court  of  jurisdiction,  nor 
amount  to  a  consent  to  the  exercise  of  ju- 
risdiction by  the  district  court  as  invoked. 

We  are  of  opinion  that  the  dreuit  court 
of  appeals  was  right  in  its  rulings.  The 
case  in  the  one  aspect  came  within  Bardet 
V.  First  Nat.  Bank,  and  in  the  other  within 
the  rule  applied.  Metoalf  v.  Bark&r,  187 
D.  8.  165,  ante,  «7,  23  Sup.  Ot  Rep.  67. 

Decree  affirmed. 


(187  U.  8.  281) 

MniTENBEKGER  LAWDER  ct  at,  Fcfi- 
^toners, 

V. 

WILLIAM  F.  STONE,  Collector. 

DtLtiee — worthHeee   wrticlee-^deca/yed    frmit 

That  portion  of  a  cargo  of  pineapples  which  on 
arrival  within  the  limits  of  a  port  of  entry 
of  the  United  States  was  found  to  be  so  de- 
cayed as  to  IM  utterly  worthless  is  not  du- 
tiable, though  the  loss  was  less  than  10  per 
cent  of  the  total  Invoice,  as  entirely  worth- 
less articles  are  not  within  the  provision  of 
the  customs  administrative  act  of  June 
10,  1890,  I  2S,*  tbat  no  allowanes  shall  be 
made  for  damage  to  *'gooda  wares,  and  mer- 
chandise" Imported  into  the  United  States, 
unless  the  importer  shall  abandon  to  the 
United  States  a  portion  of  snch  artldea 
amounting  at  least  to  10  per  cent  of  the  to- 
tal invoice. 

[Ko.82.] 

Submitted  yoi>emher    11,    1909.     Decided 
December  1,  1902. 
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N  WRIT  of  Certiorari  to  the  United  . 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decree  which  re- 
versed a  judgment  of  the  Circuit  Court  for 
the  District  of  Maryland  affirming  the  de* 
cision  of  the  board  of  general  appraisers 
which  sustained  a  prmst  of  unportera 
against  the  assessment  of  duties  on  decayed 
fruit.     Reversed. 

See  same  case  below,  41  a  a  A.  821,  101 
Fed.  710. 

Statement  by  Mr.  Justice  Wliites 
In  the  months  of  May,  June,  and  July, 
1897,  the  petitioners,  eopartners  trading  as 
S.  M.  Lawder  ft  Sons,  Imported  into  the 
port  of  Baltimore  from  th%  British  West 
Indies  several  cargoes  of  pineapples,  in- 
voiced as  a  specified  number  of  doMM.  S 
Upon  the  disehaign  of  the  eatfo  «l  Bal-ei 
timore,  after  tht^vilieapplos  had 
out  of  the  Tends  aad  tiMir 

*U.  a  Oomp.  St.  IMl.  p.  UMi 
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mated  by  the  inspectors,  there  remained  in 
the  holds  a  quantity  of  what  was  described 
Bs  "slush,"  consisting  of  decomposed  veg- 
etable mutter,  inLved  with  bilge  water  and 
oUier  debris  of  the  cargo,  some  of  it  in  a 
semi-liquid  condition.  This  slush  wxls 
brought  up  from  the  holds  in  baskets  and 
included  by  the  inspectors  in  their  appraise- 
ment of  the  cargoes.  The  pineapples  al- 
leged to  be  contained  in  the  slush  were  un- 
countable, and  their  number  was  roughly 
estimated  by  the  inspectors  by  counting  the 
pineapple  tops  and  butts  contained  in  a 
number  of  baskets  of  the  slush,  striking  an 
average  of  those  baskets,  and  then  calculat- 
ing uie  number  contained  in  the  whole 
quantity  of  slush  according  to  that  averaga 
The  material  thus  removed  from  the  vessels 
was  commercially  valueless,  and  under  the 
sanitary  regulations  of  the  city  of  Balti- 
more was  taken  down  the  river  on  a  scow 
and  dumped  overboard.  The  number  of 
pineapples  so  estimated  by  the  inspectors  to 
be  contained  in  the  slush  was  less  than  10 
per  cent  of  the  total  invoice,  and  the  col- 
lector treated  the  loss  as  a  case  of  damage 
to  the  cargo  within  the  meaning  of  §  23  of 
the  customs  administrative  act  of  June  10, 
1800,  and  assessed  duty  on  the  whole  num- 
ber of  pineapples  estimated  by  the  inspect- 
ors to  be  contained  in  the  cargoes,  including 
this  quantity  of  slush. 

l*ke  board  of  general  appraisers  sustained 
0  protest  i^f  the  importerc  against  the  as- 
bessment  of  duties  on  the  worthless  and  in- 
distinguishable mass  referred  to,  and  this 
decision  was  affirmed,  ou  appeal  of  the  col- 
lector, by  the  circuit  court  of  the  United 
States  tcr  the  district  of  Maryland.  On  a 
further  appeal  by  the  collector  the  circuit 
oourt  of  appeals  for  the  fourth  circuit  re- 
versed the  decisions  which  had  been  made 
in  favor  of  the  Importers  and  sustained  tiie 
action  of  the  collector.  41  C.  C.  A.  621,  101 
Fed.  710.  The  case  was  then  brought  to 
this  court  by  writ  of  certiorari. 

Mr  Edward  S.  Hatch  for  petitiunei-s. 
Assistant   Attorney    OenenU   Hoyt    and 
Messrs.  James  A,  Finch,  John  C.  Rose,  and 
cuBoUcitor  General  Richards  for  respondent. 

•  *Mr.  Justice  WUte,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

As  mentioned  in  the  preceding  statement, 
the  collector  of  customs  for  the  district  of 
Baltimore  treated  the  loss  arising  from  the 
worthless  condition  of  the  portion  of  the 
cargo  in  question  as  a  case  of  damage  to  the 
entire  cargoes,  within  the  meaning  of  $  23 
of  the  customs  administrative  act  of  June 
10,  1890.    That  section  reads  as  follows: 

"That  no  allowance  for  damage  to  goods, 
wares,  and  merchandise  imported  into  the 
United  States  shall  hereafter  be  made  in  the 
estimation  and  liquidation  of  duties  there- 
on; but  the  importer  thereof  may,  within 
ten  days  after  entry,  abandon  to  the  United 
States  all  or  any  portion  of  goods,  wares, 
and  merchandise  included  in  any  invoice, 
and  be  relieved  from  the  payment  of  the  du- 
ties  on   the   portion   so  abandoned:     Pro* 


vided,  That  the  portion  so  abandoned  shall 
amount  to  10  per  centum  or  over  of  the 
total  val^ue  or  quantity  of  the  invoice;  and 
the  property  so  abandoned  shall  be  sold  by 
public  auction,  or  otherwise  disposed  of  for 
the  account  and  credit  of  the  United  States 
under  such  regulations  as  the  Secretary  of 
the  Treasury  may  prescribe."  [2G  Stat,  at 
L.  140,  chap.  407,  U.  S.  Comp.  Stat.  1901, 
p.  1930.] 

Do  pineapples,  which,  on  the  voyage  to 
this  country,  become  so  decayed  as  to  be 
utterly  worthless,  constitute,  upon  arrival 
within  the  limits  of  a  port  of  entry  of  the 
United  States,  goods,  wares,  and  merchan- 
dise imported  into  the  United  States,  with- 
in the  meaning  of  this  expression  as  em- 
ployed in  the  section  above  quoted  T  is  the 
question  for  decision. 

In  Marriott  v.  Brune  (1850)  9  How.  619, 
13  L.  ed.  282,  it  was  held  that,  under  the 
llth  section  of  the  tariff  act  of  July  30, 
1846,  where  a  portion  of  a  cargo  of  sugar 
and  molasses  was  lost  by  leakage  on  the 
voyage  to  this  country,  duty  should  be  ex- 
acted only  upon  the  quantity  of  sugar  and 
molasses  which  arrived  here,  and  not  upon 
the  quantity  which  appeared  to  have  been 
shipped.  In  the  course  of  the  opinion  the 
court  said  (p.  632,  L.  ed.  p.  288) : 

**The  general  principle  applicable  t/>  such 
a  case  would  seem  to  be,  that  revenue  should 
be  collected  only  from  the  quantity  oi^ 
weight  which  arrives  here.  That  is,  what§ 
is  imported,-^for  nothing  is  imported  till  it* 
comes  within  the  limits  of  a  port.  See 
cases  cited  in  Harrison  v.  Vose,  9  How.  372, 
13  L.  ed.  179.  And  by  express  provision  iii 
all  our  revenue  laws,  duties  are  imposed 
only  on  imports  from  foreign  countries;  or 
the  importation  from  them,  or  what  is  im- 
ported. 5  Stat,  at  L.  548,  558,  chap.  270. 
The  very  act  of  1846  under  consideration 
imposes  the  duty  on  what  is  'imported  from 
foreign  countries.'  [9  Stat,  at  L.  chap. 
74]  p.  68  [48].^  The  Constitution  uses  lik« 
language  on  this  subject.  Art.  1,  91  8>  0> 
Indeed,  the  general  definition  of  customs 
confirms  thisriew;  for  says  McCulIoch  (vol. 
1,  p.  548)  :  'Customs  are  duties  charged 
upon  commodities  on  their  beins  imported 
into  or  exported  from  a  country? 

"As  to  imoorts,  they  therefore  can  cover 
nothing  whicn  is  not  actually  brought  into 
our  limits.  That  is  the  whole  amount 
which  is  entered  at  the  custom  house;  that 
is  all  which  goes  into  the  consumption  of 
the  country;  that^  and  that  alone,  is  what 
comes  in  competition  with  our  domestic 
manufactures,  and  we  are  unable  to  see  any 
principle  of  public  policy  which  requirea 
the  words  of  the  act  of  Congress  to  be  ex- 
tended so  as  to  embrace  more. 

"When  the  duty  was  specific  on  this  arti- 
cle, being  a  certain  rate,  per  pound,  before 
the  act  of  1846,  it  could^  of  course,  extend 
to  no  larger  number  of  pounds  than  was 
actually  entered.  The  change  in  the  law 
has  been  merely  in  the  rate  and  form  of  tha 
duty,  and  not  in  the  quantity  on  which  It 
should  be  assessed. 

"On  looking  a  little  further  into  the  prin- 
ciples of  the  case,  it  will  be  seen  that  a  di^ 
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dnctton  must  be  made  from  the  qauitity 
Bhipped  abroad,  whenever  it  does  not  all 
reach  the  United  States,  or  we  shall  in 
truth  assess  here  what  does  not  exist  here. 
The  collection  of  revenue  on  an  article  not 
existing,  and  never  coming  into  the  country, 
would  be  as  anomaly,  a  mere  fiction  of  law, 
and  is  not  to  be  countenanced  where  not  ex- 
pressed in  acts  of  Congress,  nor  required  to 
enforce  just  rights. 

"It  is  also  the  quantify  actually  received 
here  by  which  alone  the  importer  is  bene- 
fited. *It  is  all  he  can  sell  again  to  custom- 
ers. It  is  all  he  can  consume.  It  is  all  he 
can  re-export  for  drawback.  1  Stat,  at  L. 
680-689,  chap.  22;  4  Stat  at  L.  20,  chap. 

le  136." 

JJ     After  instancing  certain  cases  provided 

•  for  in  a  statute  where**  fixed  percentage 
was  directed  to  be  deducted  for  leakage  and 
breakage  and  a  reduction  in  weight  for  tare 
and  draff,  the  court  further  said  (p.  633,  L. 
ed.  p.  288): 

"But  beside  these  instances,  in  eases  of  an 
actual  injury  to  an  article  arriving  here  in 
a  damaged  state,  a  reduction  from  the  value 
is  permitted  expressly  on  account  of  the  di- 
minished value.  1  Stat,  at  L.  41,  chap.  6, 
166,  chap.  35,  665,  chap.  22. 

"The  former  cases  referred  to  for  illuS' 
tration  rest  on  their  peculiar  principles,  and 
allowances  in  them  are  maae  by  positive 
provisions  in  acts  of  Congress,  even  though 
the  quantity  and  weight  of  the  real  article 
meant  to  be  imported  should  arrive  here. 
Because,  knowing  well  that  the  whole  is  not 
likely  to  arrive,  and  being  able  to  fix,  by  a 
general  average,  the  ordinary  loss  in  those 
cases  with  sufficient  exactness,  the  matter 
has  been  legislated  on  expressly. 

"Tet  there  are  other  cases  of  loss,  from 
various  causes,  which  may  be  very  uncer- 
tain in  amount,  for  which  no  fixed  and  in- 
flexible rate  of  allowances  can  be  prescribed, 
and  which  must,  therefore,  in  each  instance, 
be  left  to  be  regulated  by  the  general  pro- 
visions for  assessing  duties,  and  the  eeneral 
principles  applicable  to  them,  as  before  ex- 
plained. Consequently,  where  a  portion  of 
the  shipment  in  cases  like  these  does  not  ar- 
rive here,  and  hence  does  not  come  under 
the  possession  and  cognizance  of  the  cus- 
tomhouse officers,  it  cannot^  as  heretofore 
shown,  be  taxed  on  any  ground  of  law  or  of 
truth  and  propriety,  and  does  not  therefore 
require  for  its  exemption  any  positive  en- 
actment by  Congress. 

"Such  is  the  case  of  a  portion  being  lost 
by  perils  of  the  sea,  or  by  being  thrown 
overboard  to  save  the  ship;  or  by  fire,  or 

Siracy  or  larceny,  or  barratry,  or  a  sale  and 
elivery  on  the  voyage,  or  by  natural  decay. 
If  there  be  a  material  loss,  it  can  make  no 
difference  to  the  sufferer  or  the  government 
whether  it  happened  by  natural  or  artificial 
causes.  In  either  case,  the  article  to  that 
extent  is  not  here  to  be  assessed,  nor  to  be 
of  any  value  to  the  owner. 

^o  add  to  such  unfortunate  losses,  the 
burden  of  a  duty  on  them,  imposed  after- 
Swards,  would  be  an  uncalled-for  aggrava- 
e^tioiiy  would  be  adding  cruelty  to  miif<H'- 

*  tone,  and  would  not  be*jusafled  by  any 
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sound  reason  or  any  cocpress  provision  of 
law.  On  the  contrary,  dongress,  in  several 
instances,  when  the  articles  imported  actu- 
ally arrived  here,  and  were  afterwards  de- 
stroyed by  fire  before  the  packages  had  been 
opened  and  entered  into  tne  consumption  of 
the  country,  have  refunded  or  remitted  the 
duties.  2  Stat  at  L.  201,  chap.  6;  5  Stat 
at  L.  284,  chap.  174;  6  Stat  at  L.  2,  chap. 
20. 

"But  much  more  should  duties  not  be  ex- 
acted on  what  was  lost  or  destroyed  on  its 
way  hither,  and  which  never  came  even  into 
the  possession  or  control  of  the  custom- 
house officers,  and  much  less  into  the  use  of 
the  community." 

The  doctrine  of  tliis  decision  clearly  sup- 
ports the  proposition  that  it  would  be  in- 
equitable and  presumably  not  within  the  in- 
tention of  Congress  to  assess  duty  upon  an 
article  whidi  on  a  voyage  to  this  country 
and  before  arrival  within  the  limits  of  a 
port  of  entry  had  become  utterly  worthless 
by  reason  of  casualty,  decay,  or  other  nat- 
ural causes,  and  whidi  the  importer  might 
rightfully  abandon  and  refuse  to  receive  or 
enter  for  consumption.  In  other  words, 
that  articles  thus  circumstanced  were  not  in 
truth  within  the  category  of  goods,  wares, 
and  merchandise  imported  into  the  United 
States,  within  the  meaning  of  the  tariff 
laws.  The  ruling  in  Marriott  v.  Brune  was 
approved  and  applied  in  United  8tate9  ▼. 
Bauthniayd,  9  How.  637,  13  L.  ed.  290, 
and  Latorcnce  v.  Casvoell,  13  How.  488,  14 
L.  ed.  235,  and  it  has  been  eoosistently  rec- 
ognized by  this  court  that  as  a  general  rule 
duties  are  intended  to  be  levied  only  upon 
the  value  of  goods  which  possess  s<xne  in- 
trinsic or  other  value  at  the  time  when 
ordinarily  the  duty  would  attadi  on  an  ar- 
ticle. 

That  the  policy  we  have  stated  waa  re- 
garded by  Coilffress  as  the  true  doctrine  to 
be  applied,  is  shown  by  the  legislation  with 
respect  to  the  remission  of  duties  upon 
goods,  wares,  and  merdiandise  in  general, 
to  the  extent  that  the  same  were  damaged. 
Thus,  as  stated  in  United  Staiea  v.  Baches 
8  C.  C.  A.  258,  20  U.  &  App.  286,  59  Fed. 
762,  763,  the  statutory  system,  from  1799  to 
the  adoption  of  the  tariff  act  of  October  6, 
1890,  in  regard  to  rebates  of  duties  on  ac- 
count of  damage  to  imported  merchandise 
in  transit,  was  embodiea  in  §  2927  of  the 
Revised  Statutes,  being  a  substantial  re- 
production of  a  section  of  the  act  of  1799. 
The  section  of  the  Revised  Statutes  reads  as.^ 
follows :  30 

^''Sec.  2927.  In  respect  to  articles  that? 
have  been  damaged  during  the  voyage, 
whether  subject  to  a  duty  ad  valorem,  or 
chargeable  with  a  specific  duty  either  by 
number,  weight,  or  measure,  the  appraisers 
shall  ascertain  and  certify  to  what  rate  or 
percentage  the  merdiandise  is  damaged,  and 
the  rate  of  percentage  of  damage,  so  ascer- 
tained and  certified,  shall  be  deducted  from 
the  original  amount  subject  to  a  duty  ad 
valorem,  or  from  the  actual  or  original 
number,  weight,  or  measure,  on  which  sp^ 
cific  duties  would  have  been  computed,  ^o 
allowanoo,  however,  for  the  damage  on  any 
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merehandifle  that  baa  been  entered,  and  on 
whidi  the  duties  have  been  paid  or  secured 
to  be  paid,  and  for  which  a  permit  has  been 
granted  to  the  owner  or  consignee  thereof, 
and  which  may  on  examining  the  same 
prove  to  be  damaged,  shall  be  made,  unless 
proof  to  ascertain  sudi  damage  shall  be 
lodged  in  the  custom  house  of  the  port 
whore  such  merchandise  has  been  landed 
within  ten  days  after  the  landing  of  such 
merchandise." 

So,  also,  by  fi  2921  of  the  Revised  Stat- 
utes [U.  S.  Comp.  Stat  1901,  p.  1929],  it 
was  provided  as  follows: 

"Sec.  2921.  If,  on  the  opening  of  any 
padcage,  a  deficiency  of  any  article  shall  be 
found,  on  examination  by  the  appraisers, 
the  same  shall  be  certified  to  the  collector 
on  the  invoice,  and  an  allowance  for  the 
same  be  made  in  estimating  the  duties." 

By  the  act  of  July  14,  1870  (16  Stat,  at 
L.  265,  chap.  255),  however,  an  exception 
was  ingrafted  upon  the  general  provision  as 
to  allowances  for  damage  which  might  have 
resulted  to  goods,  wares,  and  merchandise 
on  the  vovage,  by  the  enactment  that  no  al- 
lowance should  be  made  with  respect  to  cer- 
tain fruits,  for  loss  by  decay  on  a  voyage, 
unless  the  same  should  exceed  25  per  cen- 
tum of  the  whole  quantity,  and  the  allow- 
ance then  made  should  be  only  for  the 
amount  of  loss  in  excess  of  25  i>er  centum 
of  the  whole  quantity.  As  said  in  Scatter- 
good  V.  Tutton,  2  Fed.  28,  the  limitation 
was  ajjplied  ''manifestly  to  avoid  allowance 
for  trifling  losses."  While,  however,  cer- 
tain fruits  were  made  dutiable  by  the  tariff 
act  of  March  8,  1883  (22  Stat,  at  L.  504, 
chap.  121),  and  certain  other  fruits  (in- 
cluding pineapples)  were  placed  on  the  free 
QQlist  (Id.  519,  chap.  121),  the  discrimination 
g  referred  to  against  damage  allowances  upon 
•  importations  of  fruit  *was  not  continued, 
and  in  5  23  of  the  customs  administrative 
act  of  1890  fruits  are  not  discriminated 
against. 

In  its  decisions  upon  applications  of  im- 

Sorters  to  be  exempted  from  payment  of 
uties  because  of  the  practical  destruction 
of  an  article  while  in  transit  to  this  coun- 
try, or  for  an  allowance  because  of  damage 
occasioned  to  imported  goods  before  arrival 
here,  the  Treasury  Department  has  fre- 
quently applied  the  doctrine  enunciated  by 
this  court  in  Marriott  v.  Brune,  vUs.,  that 
the  purpose  of  Congress  In  enacting  tariff 
laws  was  to  exact  the  payment  of  duty  only 
upon  imported  articles  which  were  in  truth 
and  in  fact,  entitled  to  the  appellation  of 
goods,  wares,  and  merchandise,  articles 
which  were  not  absolutely  worthless,  but 
may  possess  some  value  for  use  or  consump- 
tion. Thus,  in  treasury  decision  Na  424, 
of  date  July  15,  1869,  duties  were  ordered 
to  be  remitted  on  four  cases  of  needles 
which  had  become  worthless  by  reason  of 
being  submerged  in  salt  water  on  the  voy- 
age of  importation.  It  was  held  that  the 
case  did  not  come  within  the  prohibition  of 
the  33d  paragraph  of  the  3d  section  of  the 
act  of  July  14,  1862  [12  Stat  at  L.  546, 
chap.  153],  which  prescribed  that  no  allow- 
ance for  partial  loss  or  decay  should  be 


made  in  eonse^uenee  of  msi  of  iron  or 
steel,  etc  Again,  in  treasury  dedsion  Now 
1,167,  of  date  July  8,  1872,  fruit  which  had 
become  worthless  on  the  voyage  of  importar 
tion  was  held  not  dutiable^  and  the  provi- 
sion of  the  act  of  July  14,  1870,  limiting 
the  damage  allowance  on  fruit,  was  held  not 
to  applv,  and  it  was  ordered  that  the  case 
should  be  treated  as  if  no  importation  had 
been  made  In  the  course  of  the  decision, 
known  as  treasury  decision  No.  3,236,  of 
date  May  14,  1877,  after  ruling  that  the 
"quantity"  specified  in  the  act  of  July  14, 
1870  [16  SUt  at  L.  265,  chap.  255,  (  21], 
limiting  allowances  for  damage  to  green 
fruit,  referred  to  the  quantity  specified  in 
the  damage  application  and  landed  in  the 
United  States,  it  was  observed  (italics  not 
in  the  original) : 

"In  many  instances  a  portion  of  a  cargo 
of  green  fruit  becomes  wholly  worthless  by 
decay,  and  such  portion  is  to  be  excluded  in 
considering  the  quantity  upon  which  dam- 
age is  to  be  estimated,  unless  it  is  included 
in  the  damage  warrant." 

In  treasury  decision  No.  3,272,  datedtt 
July  21,  1877,  passing  upon  a  case  where  anS 
importer,  in  his  application  for  damagi*al** 
lowance  upon  41  barrels  of  oranges,  in* 
eluded  as  part  of  the  41  barrels,  20^  bar- 
rels of  entirely  worthless  oranges,  it  was  de- 
clared that,  if  the  goods  had  been  landed  in 
the  United  States  as  any  other  merchandise, 
and  no  damage  application  had  been  filed, 
duty  would  have  accrued  thereon;  whereas 
if  they  had  been  thrown  overboard  at  sea, 
no  duty  would  accrue,  as  there  would  have 
been  no  importation  of  that  quantity.  In 
treasury  decision  No.  4,126,  of  date  August 
1,  1879,  upon  application  being  made  for 
a  damage  allowance  upon  an  invoice  of  cer- 
tain oranges  and  lemons,  the  goods  were  re- 
ported  damaged  "to  the  extent  of  100  per 
cent, — in  other  words,  entirely  worthless.** 
The  ruling  in  treasury  decision  No.  1,167 
was  applied,  and  it  was  held  that,  where 
fruit  was  so  damaged  on  the  voyage  of  im- 
portation as  to  be  entirely  wortmess,  the 
clause  in  the  statute  limiting  the  dama|;e 
allowance  to  the  excess  over  25  per  cent  did 
not  aoply,  and  that  the  case  should  be 
treated  the  same  as  if  no  importation  had 
been  made.  Treasury  Decision  No.  9,719, 
dated  November  19,  1889,  reads  as  follows: 

"Sir:  The  Department  is  in  receipt  ol 
your  letter  of  the  13th  instant,  reporting 
further  on  the  appeal  (537^)  of  Messrs. 
Riley  &  Grey  from  your  assessment  of  duty 
on  certain  card  clothing,  imported  by  them 
per  'Bulgarian'  February  16,  1889,  and 
found,  upon  examination,  to  have  been  de- 
stroyed by  water  during  the  voyage  of  Lok- 
portatlon. 

"The  appraiser  reports  that  the  dothing 
in  question  was  wound  in  coils,  and  has 
been  subjected  to  a  complete  soaldng  with 
salt  water,  which  has  permeated  the  entire 
coil,  oxidizing  the  wire  and  completely  rot* 
ting  the  cotton  backing,  so  that  it  is  abso- 
lutely worthless,  and  cannot  be  oeed  for  aaj 
purpose  whatever,  even  as  old  Junk. 

"In  view  ol  this  report,  the  Departacnl 
is  of  opinion  that  the  card  tHo/Qdng  ki  nol 
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an  importatfoB  of  merehmii<ffnt  within  tho 
meaniitf  of  the  law,  and  yon  are  hereby  an- 
thoiixea  to  read jnit  the  entvy  and  to  refund 
the  duty  levied  thereon." 

After  the  pawa^  of  the  euBtoms  admin- 

btratiye  act  of  June  10,  1890,  the  board  of 

e  general  appraieere,  on  June  6»    1891,  an- 

gnounced  its  decision  upon  a  proteet  against 

•  the  exaction  of*  duty  on  an  alleged  shortage 
of  35,700  oranges,  part  of  an  inyoice  of 
280,000  oranges,  on  whioh  entry  had  been 
made  and  the  duty  paid.  The  shortage  was 
not  ascertained  until  after  the  payment  of 
the  duties,  and  such  shortaee  was  presum- 
ably represented  by  a  quantity  of  "rots  and 
alush,"  which  haa  been  removed  from  the 
▼essel  in  obedience  to  the  health  ordinance 
of  the  dty  of  Baltimore.  The  collector  and 
naval  officer  reported  that  th^  were  satis- 
fied by  proof  that  the  35,700  oranges  become 

«  rotten  and  worthless  on  the  Yoyage  and 
never  went  into  consumption.  It  was  held 
that  the  collector  was  authorized  to  make 
allowanee  for  the  shortage  in  the  liquida- 
tion of  the  duty  on  the  entries.  In  the 
course  of  the  decision  it  was  said: 

'*Ab  they  could  not  be  abandoned  in  the 
manner  provided  for  the  abandonment  of 
meTchanaise  in  S  23  of  the  act  aforesaid,  the 
collector  exacted  duty  upon  the  entire  en- 
try. Article  609  of  the  ceneral  relations 
S»rmits  an  allowance  for  lost  or  missing  ar- 
des  when  it  is  shown  by  proof  satisfactory 
to  the  eollector  and  naval  officer  that  they 
have  been  lost  <»>  destroyed  by  accident  dur- 
ing the  voyage^  Loes  of  fruit  by  decay  may 
reasonably  be  held  to  be  an  accident^  it  be- 
Inff  a  loss  bv  a  contingency,  chance,  or  cas- 
oalty.  Section  23  aforesaid  would  not  ap- 
ply where  there  had  been  a  total  loss  of 
dutiable  articles,  for  the  word  'damaged'  is 
there  used  in  the  sense  of  impairment  or  in- 
Jniy,  and  the  section  contemplates  that 
something  remains  to  be  abandoned." 

Treasury  Decision  No.  16,138,  dated  June 
8,  1895,  related  to  a  claim  of  allowance  for 
shortage  on  an  importation  of  cocoanuts, 
the  shortage  being  occasioned  by  the  rot- 
ting and  breaking  of  certain  cocoanuts  on 
the  voyage  of  importation.  In  consequence 
of  the  ruling  in  United  States  v.  Bache,  8 
C.  C.  A.  258,  20  U.  S.  App.  280,  59  Fed. 
762,  wherein  it  was  held  that  glass  broken 
on  the  voyage  of  importation,  but  which 
possessed  sotne  value  for  manufacture, 
should  be  allowed  for  as  a  damage  within 
the  meaning  of  S  23  of  the  customs  adminis- 
trative act  of  1890,  the  Treasury  Depart- 
moit  refused  to  accept  the  doctrine  laid 
down  by  the  board  of  general  appraisers, 
^wt't  that  merchandise  the  value  of  which  is 
8  totally  destroyed  ceases  to  be  damage,  and 

*  may*  properly  be  treated  as  a  shorts^. 
This  last  was  but  another  form  of  stating 
the  proposition  that  that  which  has  been 
renderec!  worthless  on  the  voyage  to  this 
eountry,  by  casualty,  decay,  or  other  nat- 
ural causes,  is  not  embraced  within  the  cat- 
cgoiy  of  ffoods,  wares,  and  merchandise, 
even  though  eodstent  on  the  vessel  on  its  ar- 
lival  within  the  limits  of  a  port  of  entry. 
On  the  OGotroversy,  however,  being  brougnt 
into  Hie  eoortSy  the  decision  of  the  board  of 


general  appralseis  wmt  vphdd.  Shaw  ▼• 
Dim,  72  Fed.  166.  In  distinguishing  the 
case  before  it  from  the  Booae  Case  the 
court  said  (p.  167) : 

''In  United  States  v.  Bache,  8  C.  C.  A. 
258,  20  U.  8.  App.  286,  59  Fed.  762,  the 
facts  presented  raised  a  very  different  is- 
sue. The  importation  was  glass  in  cases  or 
packages,  and  a  considerable  breakage  of 
glass  in  the  cases  occurred  during  the  voy- 
age. The  cases  all  arrived.  The  contents 
were  not  destroyed,  but  were  damaged.  It 
was  clearly  a  case  within  the  language  of  S 
23,  and  no  question  would  have  arisen  but 
for  the  fact  that  'broken  glass,  fit  only  to 
be  remanufactured,'  was  by  law  exempt 
from  duty  and  admitted  free.  The  import- 
er claimed  that  as  during  the  voyage  a  por- 
tion of  each  case  became  broken  glass,  its 
character  as  merchandise  was  changed,  and 
it  became  an  article  specifically  exempted 
from  duty  and  entitled  to  come  m  free,  and 
that  it  made  no  difference  that  the  dutiable 
and  non-dutiable  goods  happened  to  come 
into  this  country  in  the  same  box.  He 
claimed  that  he  was  chargeable  with  duty 
on  the  merchandise  as  it  came  into  this 
country,  and  not  as  it  was  when  it  was 

fut  aboard  the  ship  in  the  foreign  porL 
t  was  held  by  the  circuit  court  of  appeals 
for  the  second  circuit  that,  Congress  having 
enacted  a  general  statutory  system  for  the 
ascertainment  of  the  damage  to  imported 
ffoods,  and  for  allowance  in  respect  to  such 
damage,  it  could  not  be  supposed  that  dam- 
ages to  importations  of  glass  were  to  be  ex- 
empted out  of  that  general  system  simply 
because  importations  of  broken  glass  had 
been  put  on  the  free  list,  and  held  that  there 
was  nothii 
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othing  indicating  an  intention  by  Con- 
to  take  the  one  article  of  glass  out 
of  the  general  system.    The  general  system 
provides  that  if  the  dama|[e  amounts  to  lOg 
per  cent  of  the  total  invoice,  the  importer  fi 
may  abandon  any  portion  of  the*invoiceand^ 
be  relieved  from  the  duties  on  the  portion  so 
abandoned. 

"I  think  it  is  clear  that  the  board  of  gen- 
eral appraisers  was  right  in  holding,  in  de- 
ciding the  present  case,  that  tiiis  section 
contemplated  a  case  where  there  remains 
sometlung  to  be  abandoned,  in  the  sense  of 
beins  impaired  in  value,  but  that  it  is  not 
applicable  to  a  case  where  specific  items  of 
the  invoice  have  been  so  entirely  destroyed 
as  that,  in  reckoning  up  to  the  items  of  the 
invoice,  they  cannot  be  counted,  and  where 
the  destroyed  items  are  valueless,  and  there 
remains  nothing  whioh  can  be  the  subject  of 
abandonment.  Section  23  of  the  act  of 
1890  is  not  inconsistent  with  the  general 
provisions  of  5  2921  of  the  Revised  Statutes 
[U.  S.  Comp.  SUt  1901,  p.  1929],  nor  with 
§(  906  and  922  of  the  general  regulations, 
providing  that,  if  the  quantity  which  ar- 
rives is  Tees  than  the  invoice,  there  may  be 
an  allowance  for  the  deficiency.  In  the 
present  case  it  was  not  possible  for  the  ap- 
praisers to  say  what  number  of  cocoanuts 
was  contained  in  the  mass  of  dibris  re- 
maining after  the  discharge  of  the  caigo. 
It  was  estimated  that  this  mass  contained 
the    difference  between    the    nmnber    dia- 
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eluiTg«d  and  the  rnnnber  stated  in  the  in- 
▼oioe.  Bat  the  number  specified  in  the  in- 
Toice  is  not  the  result  of  an  accurate  count, 
the  nuts  being  often  brought  on  board  in 
small  boats  through  the  surf,  so  that  it  is 
not  possible  to  say  with  any  accuracy  what 
number  the  mass  of  dSbris  did  represent. 
It  is  quite  manifest  that  there  is  no  ground 
for  the  contention  that  8  23  is  applicable  to 
this  case.  The  decision  of  the  board  of  gen- 
eral appraisers  is  sustained." 

Article  1236  of  the  customs  regulations  of 
1899  was  referred  to  in  the  argument  at  bar 
as  supporting  the  contention  on  behalf  of 
the  government  that  Congress  intended  by  § 
23  of  the  customs  administrative  act  of 
June  10,  1890,  to  classify  everything  reach- 
ing this  country,  invoi(»d  from  a  foreign 
port,  as  imported  goods,  wares,  and  mer- 
chandise, however  worthless  specific  articles 
might  have  become  during  the  voyage.  But 
the  regulation  lends  no  support  to  this  con- 
tention. It  was  based  upon  §  2984  of  the 
Revised  Statutes  [U.  S.  Comp.  Stat  1901,  p. 
n  1958],  which  conferred  authority  upon  the 
g  Secretary  of  the  Treasury  to  remit  impost 
•  duties  paid  or  accruing  upon  imported  mer- 
chandise which  had  &en  injured  by  acci- 
dental fire  or  other  casualty  after  arriving 
in  this  country  and  while  in  the  actual  or 
construetire  possession  of  the  officers  of  the 
government.  In  effect,  by  the  terms  of  the 
reflation,  8  2984  of  the  Revised  Statutes 
[U.  S.  Comp.  Stat  1901,  p.  1958],  is  con- 
strued as  not  conferring  authority  upon  the 
Secretary  of  Uie  Treasurr  to  make  allow- 
ances for  any  deterioration  or  damage  to 
such  merchandise  from  natural  or  avoidable 
causes,  arising  after  the  arrival  of  merchan- 
dise and  the  attaching  of  duties  thereon,  a 
ruling  whidi  throws  no  light  upon  the  prop- 
er decision  of  the  question  we  are  consider- 
ing. 

When  Congress  enacted  the  customs  ad- 
ministrative act  of  1890  it  must  be  pre- 
sumed to  have  possessed  knowledge  of  the 
decisions  of  this  court  to  which  we  have  re- 
ferred and  the  consistent  application  made 
of  the  doctrine  of  those  decisions  by  the  offi- 
cials charged  with  the  execution  of  the 
tariff  laws,  as  evidenced  by  the  cited  treas- 
ury decisions.  In  the  light  of  this  fact  it 
would  require  a  clear  expression  by  Con- 
gress of  its  intention  to  adopt  a  contrary 
policy,  before  a  court  would  be  justified  in 
holding  that  such  was  the  purpose  of  the 
legislative  branch  of  the  government  Sec- 
tion 23  of  the  customs  administrative  act 
contains  no  such  clear  expression  of  an  in- 
tention to  alter  the  prior  practice,  but  the 
contrary.  The  reference  in  8  23  to  an  allow- 
ance for  "damage,"  and  the  provision  that 
the  abandoned  portion  of  cargo  should  ''be 
sold  by  public  auction  or  otherwise  disposed 
of  for  the  account  or  credit  of  the  Imited 
States."  manifestly  imports  that  it  related 
to  an  article  which,  when  the  duty  attached, 
was  possessed  of  some  value,  and  ther^ore 
negatives  the  idea  that  Congress  was  con- 
cerning itself  with  that  which  was  destitute 
of  all  value.  When,  therefore,  it  was  en- 
acted that  in  a  certain  oontingency  no  al- 
lowance should  be  made  for   "damage  to 


goods,  wares,  and  merchandise  imported  Into 
the  United  States,"  it  is  reasonable  to  con- 
strue this  language  as  not  referring  to  an 
article,  case,  or  package,  which,  though  in 
the  semblance  of  merchandise,  had  b&some 
absolutely  valueless  by  reason  of  natural 
causes  or  casualty  occurring  thereto  while 
the  article,  case,  or  package  was  in  transit«f 
to  the  United  States.  The  section  then  uotg 
embracing* articles  which  upon  arrival  in* 
this  country  were  outside  of  the  category  of 
imported  goods,  wares,  and  merchandise, 
such  articles  must  be  held,  in  accordance 
with  the  prior  rulings  on  the  subject,  not 
to  be  susceptible  to  assessment  for  duty.  If, 
as  is  conceded  by  the  government,  the  rotten 
and  worthless  pineapples  in  quesUcm  had 
been  thrown  overboard  before  the  vessel 
reached  this  country,  and  no  duty  could 
have  been  assessed  upon  the  fruit  thus  dis- 
posed of,  the  circumstance  that  the  mass  of 
rotten  fruit  in  question  could  not  perhaps, 
have  been  gotten  at  upon  the  royage  by  rea- 
son of  the  extent  and  character  of  the  car^o 
of  which  it  formed  a  part,  so  as  to  pemut 
of  the  worthless  stuff  bein^  dumped  over- 
board before  the  arrival  of  tne  vessel  in  the 
United  States,  ou^ht  not,  in  justice,  to  de- 
bar the  importer  from  successfully  contend- 
ing that  the  worthless  material  when  it 
reached  this  country  was  not  goods,  wares, 
or  merchandise  within  the  intent  of  the 
tariff  acts. 

Judgment  of  the  Circuit  Court  of  Appeale 
ie  reversed;  iudgmeiU  of  the  Circuit  Court 
affirmed;  and  the  cause  remanded  to  that 
court,  with  a  direction  to  carry  its  judg- 
ment into  effect 


(187  U.  S.  1B5) 
HOME  FOB  INCURABLES,  Plff.  in  Err^ 

V, 

CITT  OP  NEW  YORK« 

Error   to   etate  court — Federal  queetioty-^ 
certificate  of  fudge  of  etate  court, 

1.  A  jadgment  of  a  state  ooiirt  cannot  be  re- 
viewed in  the  Sapreme  Court  of  the  United 
States  on  the  ground  that  it  denied  a  right 
title,  privilege,  or  Immunity  secured  bj  the 
Federal  Constitution,  where  It  does  not  ap- 
pear on  the  face  of  the  record  that  such 
right,  title,  privilege,  or  Immanity  was  spe- 
cially set  up  or  claimed  in  the  state  court. 

2.  A  certificate  of  the  chief  Judge  of  the  high- 
est state  court  that  a  Federal  question  was 
Involved  is  not  properly  a  part  of  the  rec- 
ord, and  is  iosufflcient  in  Itself  to  confer 
jurisdiction  on  the  Supreme  Court  of  the 
United  States  to  review  a  judgment  of  the 
state  court  or  to  determine  Federal  questions 
which  do  not  appear  from  the  record  to  have 
been  brought  to  the  attention  of  that  conrL 

[No.  86.] 

Argued  and  Submitted  November  It,  1909. 
Decided  Deoemher  1,  1902. 

IN  ERROR  to  the  Supreme  Gonrt  of  th« 
State  of  New  Yoric  to  review  *  Jn' 
ment  of  that  oouit  affirmed  fay  the  A| 
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late  Division  of  the  Supreme  Court  and  by 
the  Court  of  Appeals.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below  in  Appellate  Divi- 
sion, 56  App.  Div.  625»  68  N.  Y.  Supp.  1140, 
and  in  Court  of  Appeals,  166  N.  V.  602,  59 
N.  K  1123. 

Statement  by  Mr.  Justice  Harlan  s 
The  plaintiff  in  error,  the  Home  for  In- 
eurables,  filed  its  petition  in  the  supreme 
court  for  the  city  and  county  of  New  York, 
alleging  that  at  the  date  of  the  confirmation 
of  a  certain  assessment  for  a  sewer  in  East 
184th  street  from  Vanderbilt  avenue  west  to 
Washington  avenue,  etc.,  it  was  the  owner 
of  certain  lots  affected  thereby  in  ward 
number  1,  block  number  3,064,  the  24th 
ward  of  the  city  of  New  York; 

That  on  the  22d  of  January,  1900,  that 
assessment  was  confirmed  by  operation  of 
law  and  the  title  thereof  duly  entered,  with 
date  of  entry  and  of  confirmation,  in  the 
record  of  titles  of  assessments  confirmed, 
whereby  such  assessment  became  a  lien  upon 
•uch  lots;  and. 

That  the  assessment,  together  with  an  in- 
terest certificate  certified  by  the  comptrol- 
ler of  the  city  of  New  York  to  the  board  of 
assessors,     was    irregular,     excessive,     and 

9  voidable    for  reasons  set  forth  in  the  peti 

Stion. 

«  *  The  pe^^it^on  allegr^d^  among  other  things, 
that  "so  much  of  uie  act  of  the  legislature 
o!  the  statA  of  New  York,  known  as  8  868 
ol  the  New  York  city  consolidation  act  of 
1882,  AS  purports  to  authorize  and  direct 
thu  making  of  such  interest  certificate  and 
the  assessment  of  the  amount  thereof  here- 
iij  is  in  violation  of  the  Constitution  of  the 
state  of  New  York  in  that  said  portion  of 
said  act  authorizes  the  taking  of  private 
property  without  just  compensation,  and 
said  portion  of  said  act  purports  to  author- 
ize an  unlawful  exercise  of  the  power  of 
taxation." 

The  petitioner  prayed  that  the  assess- 
ment be  vacated  or  reduced,  and  that  the  lien 
or  liens  created  thereby  or  by  any  subse- 
quent proceeding  be  canceled  and  discharged 
or  reduced  so  far  as  the  same  affected  the 
above  lots. 

The  case  was  heard  upon  the  stipulation 
of  facts  in  the  supreme  court  and  the  relief 
asked  by  the  petitioner  was  denied.  Upon 
appeal  to  the  appellate  division  of  the  su- 
preme court  the  action  of  the  court  of  origi- 
nal jurisdiction  was  confirmed.  The  case 
was  then  carried  to  the  court  of  appeals  of 
the  state,  and  the  judgment  of  the  lower 
eourt  was  affirmed. 

Upon  writ  of  error  to  this  court,  it  has 
been  assigned  for  error  that  the  judgment 
of  the  state  court  was  in  violation  of  the 
provisions  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States ;  also,  that 
the  judgment  deprived  the  home  of  the 
equal  protection  of  the  law  and  of  its  prop- 
er^ without  due  process  of  law. 

The  record  contains  a  certificate  by  the 
chief  Judffe  of  the  eourt  of  appeals  of  New 
York  to  the  effect  that  in  this  proceeding 
the  Home   for   Incurables   claimed   in   the 


courts  of  the  state  that  ''the  imposition  of 
all  or  a  part  of  the  assessment  on  its  land 
as  set  forth  in  the  record  herein  was  in  vio- 
lation of  the  statutes  and  Constitution  of 
the  state  of  New  York  and  of  the  provisions 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States,  and  constituted  a  tak- 
ing of  property  without  due  process  of  law; 
that  the  respondent  in  this  proceeding  con- 
tended that  the  said  assessment  was  neither 
in  whole  nor  in  part  in  violation  of  the 
statutes  and  Constitution  of  the  state  of|. 
New  York  or  of  the  Constitution  of  theJJ 
United  States,  and  also^that  the  said  Home* 
for  Incurables  had  no  remedy  by  petition  to 
correct  any  errors  in  the  said  assessment; 
that  this  court  decided  that  the  said  Home 
for  Incurables  did  have  a  remedy  by  peti- 
tion in  the  manner  and  form  of  the  pro- 
ceeding adopted  by  it  to  correct  any  errors 
in  the  said  assessment,  but  that  the  assess- 
ment complained  of  was  valid  and  without 
error  as  to  each  and  every  part  thereof." 

Mr.  John  M.  Perry  for  plaintiff  ir.  er- 
ror. 

Messrs,  George  I<  Sterling,  Geo.  L. 
Bi/ves,  and  Thtodorc  Connoly  for  defendant 
in  error. 

Miu  Justice  Harlan  delivered  the  optn- 
ion  of  the  court: 

The  plaintiff  insists  here  that  the  state 
court,  by  its  final  judgment,  refused  to  rec- 
ognize certain  rights  belon^ng  to  it  under 
the  Constitution  of  the  United  SUtes.  Buf 
it  does  not  appear  on  the  face  of  the  record 
that  it  set  up  or  claimed  any  such  right 
until  the  case  reached  this  court.  In  Par- 
melee  V.  Lawrence,  11  Wall.  36,  38,  20  L. 
ed.  48,  49,  this  court — following  the  previ- 
ous cases  of  LoAoier  v.  Walker,  14  How.  152, 
14  L.  ed.  365,  and  Mississippi  d  M.  R.  Co. 
V.  Rock,  4  Wall.  177,  18  L.  ed.  381,— said  it 
was  essential  to  our  jurisdiction  in  re-exam- 
ining the  ludgment  of  the  state  court  that 
the  alleged  conflict  between  the  state  law 
and  the  Constitution  of  the  United  States 
"appear  in  the  pleadings  of  the  suit,  or  from 
the  evidence  in  the  course  of  the  trial,  in 
the  instructions  asked  for,  or  from  excep- 
tions taken  to  the  rulings  of  the  court,"  or 
"it  must  be  that  such  a  question  was  neces- 
sarily involved  in  the  decision,  and  that  the 
state  court  would  not  have  siven  a  judfl^ 
ment  without  deciding  it."  Cater  cases  in 
this  court  have  expressed  the  additional 
thought  that  if  the  highest  court  of  the 
state  assumes  that  the  record  sufficiently 
presents  a  question  of  Federal  right  and  de- 
cides against  the  party  daimine  such  ri^ht, 
we  will  look  no  further,  and  will  proceed  to 
a  consideration  of  that  question,  unless  the 
decision  is  made  to  rest,  in  part,  upon  someoD 
ground  of  local  law,  sufficient  enough  in  it-Jg 
•lelf  to  sustain  the  judgment,  independently* 
of  any  question  of  Federal  right. 

In  the  ease  before  us,  the  Home  for  In- 
curables has  not  brought  upon  the  record 
the  fact  that  it  assertM,  in  the  state  court, 
any  Federal  right  whatever.  It  is  entirely 
consistent  with  the  record  that  the  home 
did  not,  at  any  time  pending  the  case  in  the 
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state  eoiiit»  set  np  or  daim  tmr  guoh  right. 
II  our  JoriBdieuon  is  inroked  on  the 
ffround  that  the  judgment  of  the  state  court 
nas  denied  a  right,  title,  privilege,  or  im- 
munitT  secured  Dv  the  Constitution  of  the 
United  States,  it  is  essential,  under  existing 
statutes,  that  such  right,  title,  privilege,  or 
immunity  shall  have  been  specially  set  up 
or  claimed  in  the  state  court.  Rev.  Stat. 
709  [U.  S.  Comp.  Stat  1901,  p.  676] ;  Arm- 
strong V,  Athens  County  Treasurer,  16  Pet. 
281,  285,  10  L.  ed.  965,  966;  Miseisevppi  d 
M,  R.  Co.  V.  Rook,  4  Wall.  177,  180,  18  L. 
ed.  381,  382;  Powell  v.  Brunawiek  County, 
150  U.  S.  433,  439,  37  L.  ed.  1134,  1136,  14 
Sup.  Ct.  Rep.  166;  Roby  v.  Colehour,  146 
U.  S.  153,  159,  36  L.  ed.  922,  924,  13  Sup. 
Ct.  Rep.  47;  F,  O.  Owley  Stave  Co,  v.  Butler 
County,  166  U.  S.  648,  654,  41  L.  ed.  1149, 
1151,  17  Sup.  Ct  R^.  709;  Levy  v.  San 
Francisco  City  A  County  Super,  Ct,  167  U. 
8.  175.  177,  42  L.  ed.  126,  127,  17  Sup.  Ct 
Rep.  769. 

It  is  true  that  the  transcript  contains  the 
eertificate  of  the  chief  judge  of  the  court  of 
appeals  of  New  York,  not  appearing  to  have 
been  by  order  of  that  court  while  the  case 
was  before  it  or  under  its  control,  which 
states  that  the  home  did  make,  in  that 
court,  the  Federal  questions  now  pressed 
upon  our  consideration.  But  tliat  certifi- 
cate is  not  properly  a  part  ol  the  record. 
While  we  have  said  in  some  cases  that  such 
a  eertificate  is  entitled  to  great  respect,  and, 
in  other  cases,  that  its  office  is  to  make  that 
more  certain  and  specific  which  is  too  gen- 
eral and  indefinite  in  the  record,  it  is  in- 
sufficient in  itself  to  give  us  jurisdiction, 
or  to  authorize  us  to  determine  Federal 
questions  that  do  not  appear,  in  any  form, 
from  the  record,  to  have  been  brought  to  the 
attention  of  the  state  court  Powell  v. 
Brunswick  County,  150  U.  S.  433,  439,  37 
L.  ed.  1134,  1136,  14  Sup.  Ct  Rep.  166; 
Netoport  Light  Co,  v.  Newport,  151  U.  S. 
627,  537,  38  L.  ed.  259,  262,  14  Supw  a.  Rep. 
420;  Yazoo  d  M,  Valley  R,  Co,  v.  Adams, 
180  U.  8.  41,  47,  45  L.  ed.  418,  21  Sup.  Ct 
Rep.  256;  Felio  v.  Schamu)eher,  125  U.  6. 
64,  59,  31  L.  ed.  687,  8  Sup.  a.  Rep.  759. 

Having  no  jurisdiction  to  re-examine  the 
Judgment  below,  the  writ  of  error  must  be 
dismissed. 


(1S7  U.  8.  248) 

ANTON  MENCKE,  PeHtioner, 

V. 

A  CARGO  OF  JAVA  SUGAR,  ez-ship  "Ben- 
larig;"  James  N.  Jarvie  et  oi..  Claims 


Shipping — deduction  from  freight — expense 
of  lighterage— safe  port. 

The  cost  of  Ilghterlnf  a  vessel's  cargo  to  the 
discharging  berth  designated  by  the  assigns 
of  tlie  charterers  under  the  aha  iter  party, 
which  the  vessel  was  prevented  by  an  over- 
head bridge  from  reaching  without  cutting 
off  or  removing  her  steel  masts,  cannot  be 
deducted  from  the  freight,  where  the  char- 
ter party  required  the  vessel  to  discharge 
"sJways   afloat'*   at   a   **safe   port,"   or   "so 


near  the  port  of  discharge  as  she  may  saftly^ 
get,**  and  provided  that  the  anchorage  di- 
rected must  be  the  most  convenient,  and  that 
If  lighterage  was  necessary,  either  to  read^ 
the  port  or  to  deliver  the  cargo,  the  expense 
thereof  was  chargeable  to  the  receivers  of 
the  goods,  regardless  of  any  local  port  coa- 
torn. 

[Na  90.] 

Argued   Vdcember  15,   190%.    Decided  D0^ 
cember  1,  1902. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  re- 
versed a  decree  of  the  District  Court  for  the 
District  of  New  York  in  favor  of  the  libel- 
lant  in  an  action  to  recover  an  unpaid  bal* 
ance  of  freight,  and  remanded  the  cause^ 
with  directions  to  dismiss  the  libel.  Re- 
versed,  and  the  decree  of  the  District  Court 
afljrmed. 

See  same  case  below,  47  C.  C.  A.  222,  108 
Fed.  89. 

a 

Statement  by  Mr.  Justice  Shirass  ^ 

*This  action  was  begun  by  the  filing,  on» 
May  27,  1809,  of  a  libel  in  the  United 
States  district  court  for  the  eastern  district 
of  New  York,  bv  Anton  Mencke,  the  master 
of  the  British  snip  Benlarig,  against  a  oar- 
ffo  of  sugar  that  had  just  been  delivered 
from  the  vessel^  to  recover  an  unpaid  bal- 
ance of  freight  due  for  conveying  Uie  sugar 
from  Java  to  New  York.  The  receivers  of 
the  cargo,  the  claimants  in  the  action,  had 
deducted  from  the  freight  the  cost  of  light- 
ering the  cargo  from  the  dock  where  it  had 
been  discharged  to  the  claimants'  refinery,, 
which  was  a£)ve  the  Brooklyn  Bridge.  Tho 
ship  bad  been  ordered  by  the  claimants  to- 
proceed  directly  to  the  refinery,  but  was  un- 
able to  do  so  because  the  height  of  her  masta 
was  such  that  she  could  not  pass  under  tho 
bridge. 

The  district  court,  per  Judge  Thomaa,  en- 
tered a  decree  in  favor  of  the  libellant  Jan- 
uary 18,  1900.  09  Fed.  298.  The  claim- 
ants appealed  to  the  United  States  circuit 
court  of  appeals  for  the  second  circuit,  and 
that  court  on  April  16,  1901,  reversed  the 
decree  of  the  district  court,  and  remanded 
the  cause,  with  directions  to  dismiss  the  li- 
bel.    47  C.  C.  A.  222,  108  Fed.  89. 

On  May  13,  1901,  a  writ  of  certiorari  was 
granted,  and  the  cause  was  brought  to  this 
court,  181  U.  S.  620,  45  L.  ed.  1031,  22 
Sup.  Ct  Rep.  946. 

Messrs.  J.  Parker  Kirlln,  Charles  JS. 

Hickox,  and  Messrs.  Convers  d  Kirlin  foro 

petitioner.  J^ 

*Mr.  Wilhelmns  Myaderso  and  Messrs.^ 

Butler,  Votman,  Joline,  d  Mynderse  for  ra- 
spondents. 

Mr.  Justice  Shlras  delivered  the  opinioa 
of  the  court: 

Concerning  the  facts  of  the  ease  thera  is 
no  controversy. 

The  ship  Benlarig  was  chartered  under  a 
charter  party  dated  London,  July  1,  189t» 
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Watson  Brotberfl,  h«r  owners,  and 
Erdmasn  &  Sielcken,  merchants  of  Batavia. 
The  resael  duly  loaded  a  full  cargo  of 
sugar  at  Java,  and  then  proceeded  to  Bar- 
badoes.  There  she  received  orders  to  pro- 
eeed  directly  to  New  York.  This  she  did, 
arriving  on  or  about  April  14,  1899.  Be- 
fore or  about  the  time  of  the  arrival  of  the 
Benlarig  at  the  port  of  New  York  the  cargo 
of  sugar  was  sold  and  transferred,  with  the 
accompanying  bills  of  lading,  by  the  owners 
and  consignees  thereof,  to  Arbuckle  Broth- 
ers, sugar  refiners.  The  agents  of  the  ves- 
eel  gave  notice  to  Arbuckle  Brothers,  on 
Anril  15,  of  the  arrival  of  the  vessel,  and 
asked  for  orders  for  a  discharging  berth, 
mentioning  that  the  vessel's  mast,  being  in 
one  piece,  would  not  admit  of  her  going  un- 
der the  Brooklyn  Bridge.  Arbuckle  Broth- 
ers ordered  the  vessel  to  disoharge  at  their 
reflneiy  at  the  foot  of  Pearl  street  above 
the  bridge.  Subsequently  it  was  agreed  that 
the  cargo  should  be  discharged  at  the  West 
Central  pier,  Atlantic  dock,  below  the 
bridfle,  into  lighters  provided  by  Arbuckle 
BroUiers,  without  prejudice  to  the  rights  of 
either  party  in  respect  to  the  payment  of 
the  cost  of  lighterage.  This  cost  amounted 
to  $1,466.12,  which  was  paid  by  Arbuckle 
Brothers  and  deducted  by  them  from  the 
freight;  and  this  suit  is  to  recover  the  bal- 
ance of  the  freight  so  deducted. 

The  clear  height  of  the  highest  span  of 
the  Brooklyn  Bridge  above  mean  high  water 
is  135  feet  At  dead  low  water  there  were 
not  more  than  140  feet  in  the  clear  at  the 
highest  point. 

The  Benlarig  has  three  steel  masts,  built 
np  solid  from  the  bottom  to  the  top,  and 
eonstructed  of  cylindrical  steel  plates,  riv- 
eted together  with  internal  angle  iron 
^braces.  There  was  no  way  of  talcing  any 
§part  of  the  masts  down.  The  mainmast 
•  was  139  feet  10  inches  above  the  deck;*the 
foremast  136  feet  8  inches  above  the  deck; 
and  the  mizzenmast  was  129  feet  above  the 
deck;  and  the  deck  was  from  7  to  8  feet 
above  the  load  line  of  the  vessel.  The  ship, 
therefore,  required  145  feet  of  clear  space  in 
order  to  pass  underneath  the  bridge.  This 
was  more  than  5  feet  in  the  clear  of  the 
Ughest  point  of  the  bridge  when  the  tide 
was  at  the  lowest  point  of  the  ebb.  An  ad- 
ditional margin  of  several  feet  would  have 
to  be  allowed  for  safe  passageway;  and  at 
the  lowest  water  the  Benlarig  could  not 
pass  under  the  bridge  without  cutting  off 
some  8  to  10  feet  of  her  steel  masts. 

The  charter  party  provided  that  the  Ben- 
larig should  load  at  Java  and  should  pro- 
XAecT  to  Barbadoes,  ''thence  to  Queenstown 
or  Falmouth  (as  directed  by  charterers  or 
their  agents),  for  orders  to  discharge,  al- 
ways afloat,  either  at  a  safe  port  in  the 
United  Kingdom  or  on  the  continent  of 
Europe  between  Havre  and  Hamburg  (both 
ineluded),  Rouen  excepted,  or  at  option  of 
charterers  to  order  vessel  from  Barbadoes  to 

rceed  to  Delaware  breakwater  for  orders 
discharge  at  New  York  or  Boston  or 
Fhiladelphfa  or  Baltimore,  or  so  near  the 
Bort  <rf  oischaige  aa  she  may  safelv  get  and 
ddiver  the  same,  always  afloat^  In  a  ona- 


tomary  place  and  manner,  in  sneh  dock,  aa 
directed  by  charterers,  agreeably  to  bills  of 
lading."  Section  4  of  the  charter  party  fur- 
ther provided  that  ''all  goods  to  be  brought 
to  and  taken  from  alongside  of  the  ship,  al- 
ways afloat,  at  the  said  charterers'  risk  and 
expense,  who  may  direct  the  same  at  the 
most  convenient  anchoras^e;  lighterage,  if 
any,  to  reach  the  port  of  destination,  or  de- 
liver the  cargo  at  port  of  destination,  re- 
mains for  accoimt  of  receivers,  any  custom 
of  the  port  to  the  contrary  notwithstand- 
ing^" 

Four  bills  of  lading  were  issued  at  the 
ports  of  loading,  reciting  the  ''shipment  of 
the  sugar,  and  containing  the  identical  con- 
ditions that  the  sugar  was  to  be  delivered 
in  the  like  order  and  condition  at  the  port 
of  discharge  as  per  charter  party  dated 
London,  1st  July,  1898  (the  dangers  of  the 
sea  excepted),  unto  Messrs.  Winter  &  Smil- 
lie  as  agents,  or  to  their  assigns,  he  or  they  si 
paying  freight  for  the  said  sugar  as  perg 
charter  parfy.  *  General  average,  if  any,  to* 
be  settled  according  to  York-Antwerp  rules, 
1890.  All  other  conditions  and  exceptions, 
negligence  and  Barter  act  clauses  included, 
as  per  charter  parbr  above  referred  to,  with 
average  accustomed." 

The  positions  of  the  respective  parties 
may  be  briefly  stated  thus: 

The  libellant's  contentioti  is  that,  under 
clause  1  of  the  charter  party,  the  right  of  the 
charterers  or  their  assigns  to  select  the  dock 
for  the  discharge  of  cargo  was  subject  to 
the  limitation  Uiat  such  dock  must  be  one 
that  was  safe  and  suitable  for  the  ship  aa 
well  aa  for  the  carso,  and  one  to  nHiich  the 
ship  eould  proceed  without  hindrance  by 
permanent  obstacles,  which  she  could  not 

Sass  without  being  mutilated,  crippled,  or 
ismantled;  and  that^  under  clause  4  of 
the  charter  party,  any  lighterage  necessary 
to  deliver  the  cargo  at  the  port  of  destina^ 
tion  must  be  paid  by  the  diarterera. 

The  claimants  contend  that  the  discharg- 
ing berth  to  which  the  Benlarig  was  ordered 
was  safe  for  vessels  of  her  class,  and  a  cus- 
tomary place  of  discharge;  and  she  should 
have  proceeded  there^  or  should  have  deliv- 
ered her  cargo  there  otherwise  at  her  own 
expense;  and  that  the  lighterage  clause  of 
the  charter  party  does  not  relieve  the  own- 
ers of  the  ship  from  their  obligation  to  pr<^ 
ceed  to  a  designated  dock  above  the  bridge, 
and  to  there  deliver  the  cargo. 

Another  suggestion  made  on  behalf  of  the 
claimants,  namely,  that  the  Benlarig, 
though  unable  to  pass  under  the  bridge* 
miffht  have  reached  the  Arbuckle  dock  by 
sailing  around  Lonff  Island,  and  then 
through  the  sound  and  Hell  Gate  to  BrocA- 
lyn,  should  be  first  disposed  of.  It  is,  per> 
haps,  sufficient  to  say  that  no  such  allegation 
appears  in  the  claimants'  answer.  Nor  did 
the  claimants'  assisnmenta  of  error  to  the 
judgment  of  the  district  court  raise  any 
such  question.  Neither  did  the  daimanta, 
during  the  negotiations,  make  any  such 
suggestion.  Moreover,  the  district  court 
ana  the  circuit  court  of  appeala  agreed  in 
the  statement  that  "all  smpping  experts 
called  fay  the  eUimaata  testified  ttai  thej 
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Bflirsr  had  heard  of  a  ship  from  Java  pur- 
e:  suing  that  course.  It  may  therefore  be  con- 
g  eluded  that  such  alternative  was  contrary 

•  to  the  expectations  and*  understanding  of 
all  parties  to  this  contract,  or  of  any  other 
contract  for  the  carriage  of  sugar  from 
Java." 

The  question  that  remains  is,  upon  which 
of  the  parties  the  expense  of  the  lighterage 
should  fall.  The  answer,  we  think,  must  be 
found  in  a  proper  construction  of  the  con- 
tract between  them. 

It  cannot  be  fairly  claimed  under  the  evi- 
dence that  the  expense  that  would  have 
been  occasioned  to  the  owners  of  the  vessel, 
if  they  had  removed  or  taken  down  the 
mast,  would  have  been  trifling  or  inconsid- 
erable. There  was  some  evidence  that,  in 
a  few  instances,  the  topmasts  of  vessels  had 
been  taken  down  in  order  to  permit  them  to 
pass  under  the  bridge,  and  that  the  expense 
in  each  case  was  small.  But  those  were 
cases  of  vessels  with  wooden  masts,  so  con- 
structed as  to  permit  the  topmast  to  be 
lowered.  The  Benlari^s  masts  were  wholly 
of  steel,  and  the  testimony  of  her  master 
was  that  if  it  became  absolutely  necessary 
to  make  the  vessel  pass  beneath  some  ob- 
struction lower  than  the  top  of  the  masts, 
the  masts  would  either  have  to  be  cut  or 
removed  wholly  out  of  the  ship.  What  cost 
would  have  been  caused  by  cutting  or  re- 
moving the  steel  mast  does  not  appear.  But 
the  courts  below  concurred  in  regarding 
the  mutilation  or  destruction  of  the  ship's 
masts  as  a  serious  affair. 

In  such  a  condition  of  affairs  we  think 
that  resort  to  lighterage  was  natural  and 
reasonable  and  within  the  obvious  and  fair 
import  of  the  terms  of  the  charter  party. 
The  clause,  which  is  claimed  to  give  the 
charterers  or  their  assigns  the  right  to  ap- 
point the  dock  in  which  to  discharge  cargo 
contains  conditions  that  the  port  must  be 
safe,  and  that  the  vessel  must  discharge,  al- 
ways afloat,  dther  at  a  safe  port  or  so  near 
the  port  of  discharp;e  as  she  can  safely  get. 
It  would  not  be  a  just  exercise  of  the  right 
to  select  a  dock  in  getting  to  which  the  ves- 
sel could  not  always  be  afloat  or  to  whidi 
she  could  not  safely  set.  A  ship  could  not 
be  said  to  be  afloat,  whether  the  obstacle  en- 
countered was  a  shoal  or  bar  in  the  port 
over  which  she  could  not  proceed,  or  a 
bridge  under  or  through  which  she  could 
not  pass;  nor  could  she  be  said  to  have 
^safelv  reached  a  dock  if  required  to  muti- 
^  late  her  hull  or  her  permanent  masts. 

*  *Any  doubt  that  might  be  felt  as  to  this 
construction  of  the  clause  will  be  relieved 
by  the  express  language  of  S  4 :  "All  goods 
to  be  brought  to  and  taken  from  alongside 
of  the  ship,  always  afloat,  at  the  said  char- 
terers' risk  and  expense,  who  may  direct 
the  same  to  the  most  convenient  anchor- 
age :  lighterage,  if  any,  to  reach  the  port  of 
destination,  or  deliver  the  cargo  at  port  of 
destination,  remains  for  account  of  receiv- 
ers, any  custom  of  the  port  to  the  contrary 
notwithstanding."  Here,  again,  is  recog^ 
nized  the  right  of  the  ship  to  be  "alwavs 
afloat."  Hie  anchorage  directed  must  be 
the  "most  convenient;"  which  must  mean 


convenient  as  well  for  tha  ship  as  for  the 
consignees;  and,  flnallv,  if  lighterage  it 
necessary,  either  to  reach  the  port  or  to  de- 
liver the  cargo,  the  expense  thereof  is 
chargeable  to  the  receivers  of  the  goods,  re- 
gardless of  any  local  port  customs. 

We  do  not  feel  constrained  to  go  into  an 
extended  consideration  of  the  authorities 
cited  in  the  briefs  of  counsel,  but  shall  re- 
fer to  two  or  three  cases  which^  in  some  of 
their  features,  seem  to  be  applicable. 

The  case  of  Tfie  Alhamhra,  L.  R.  6  Prob. 
Div.  68,  was  where  the  charter  party  pro- 
vided that  the  vessel  should  go  "to  a  safe  port 
in  the  United  Kingdom,  .  .  .  or  as  near 
thereunto  as  she  could  safely  get,  and  al- 
ways lay  and  discharge  afloat.  .  .  . 
Lighterage  (if  any)  always  at  the  risk  and 
expense  of  the  cargo." 

The  charterers  gave  orders  to  the  vessel 
to  proceed  to  Lowestoft  and  there  discharge 
the  cargo.  The  average  high  water  in  that 
harbor  was  about  16  feet,  and  average  low 
water  about  11  feet.  The  master  objected  to 
discharging  in  Lowestoft  harbor,  notwith- 
standing that  the  purchasers  of  the  cargo 
gave  him  notice  that  they  were  prepared  at 
their  own  expense  to  lighter  the  vessel  in 
Lowestoft  roads  sufficiently  to  enable  her  to 
lie  always  afloat  in  Lowestoft  harbor,  if 
necessary,  should  her  draft  of  water  so 
require.  The  vessel  went  to  Harwich  as  the 
nearest  safe  port  and  there  discharged  the 
cargo.  The  owners  of  the  cargo  brought 
suit  for  breach  of  contract,  and  offered  evi- 
dence to  show  that  it  was  the  custom  of  ves-n 
sels  which  were  too  deep  to  enter  the  port^ 
of  Lowestoft  to  discham^A  portion  of  uieii^ 
caivo  in  the  roads  outside,  and  that  it  could 
be  aone  with  reasonable  safety.  The  cargo 
owners  recovered  a  judgment,  but  the  court 
of  appeals  reversed,  that  court  holding  that 
Lowestoft  was  not  a  safe  port  for  the  vessel 
within  the  meaning  of  the  charter  party, 
and  that  the  custom  shown  by  the  charter- 
ers was  inadmissible. 

This  case  was  cited  with  approval  by  this 
court  in  The  Gaaelle,  128  XL  S.  474,  32  L. 
ed.  496,  9  Sup.  Ct  Rep.  139,  where  the  diar* 
ter  party  provided  that  the  vessel  should 
proceed  from  Baltimore  "to  a  safe,  direct 
Norwegian  or  Danish  port,  as  ordered  on 
signing  bills  of  lading,  or  as  near  thereunto 
as  she  can  safely  gSt,  and  always  lie  and 
discharge  afloat.'^ 

The  charterers  tendered  to  the  master  for 
signature  bills  of  lading,  ordering  the  ves- 
sel to  the  port  of  Aalborg,  in  Denmark,  as 
the  port  of  discharge,  "to  be  landed  at  Aal- 
borg, or  as  near  tnereto  as  the  vessel  can 
safely  get."  The  master  refused  to  sign  the 
bills  of  lading  for  the  reason  that  Aalborg 
was  not  a  safe  port.  Aalborg  is  situated  in 
Denmark  on  the  Limiford  inlet,  about  17 
miles  from  its  mouth.  Owing  to  a  bar  at 
the  mouth  of  the  inlet,  there  was  a  depth  of 
water  of  only  10  or  11  feet.  The  draft  of 
the  Gazelle  loaded  was  about  16  feet.  The 
only  place  of  anchorage  for  a  vessel  that 
cannot  cross  the  bar  is  off  the  mouth  of  the 
inlet,  where  vessels  were  accustomed  to  dis- 
charge into  lichters.  Thereafter  the  ms«» 
ter  filed  a  lib^  for  demurrage  in  the  di»> 
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trict  court  of  the  United  States  for  the  dis- 
trict of  Maryland,  whose  judgment,  sus- 
taininff  the  libel  and  dismissing  the  cross- 
libel  m  the  charterers,  was  affirmed  by  the 
circuit  court.  This  court  said,  through 
Mr,  Justice  Gray: 

"By  the  express  terms  of  the  charter  par- 
ty the  charterers  were  bound  to  order  the 
vessel  'to  a  safe,  direct  Norwegian  or  Da- 
nish port,  or  as  near  thereunto  as  she  can 
safely  get  and  always  lay  and  discharge 
afloat.'  The  clear  meaning  of  this  is  that 
she  must  be  ordered  to  a  port  which  she 
can  safely  enter  with  her  cargo,  or  which, 
at  least,  has  a  safe  anchorage  outside, 
where  she  can  lie  and  discharge  afloat.  Dahl 
V.  Nelson,  L.  R.  6  App.  Cas.  38;  The  Al- 
^hamhra,  L.  R.  6  Prob.  Div.  68.  The  char- 
^terers  insisted  upon  ordering  her  to  the 
-•  port  of  Aalborg.  The  circuit  court  *  has 
found  that  Aalborg  is  in  a  fiord  or  inlet, 
having  a  bar  across  its  mouth,  which  it 
was  impossible  for  the  Gazelle  to  pass, 
either  in  ballast  or  with  cargo;  and  that 
the  only  anchorage  outside  the  bar  is  not 
a  reasonably  safe  anchorage,  nor  a  place 
where  it  is  *  reasonably  safe"  for  a  vessel  to 
lij  and  discharge." 

The  charterers  offered  evidence  to  show 
that  by  the  custom  of  trade  between  Balti- 
more and  the  Atlantic  ports  and  the  ports 
of  Norway  and  Denmark,  Aalborg  was  reo- 
ogtnxed  as  being,  and  understooa  to  be,  a 
aafe,  direct  port  of  Denmark,  within  the 
meaning  of  the  charter  par^  In  respect 
to  whi^  this  court  said:  "JSvidence  of  a 
•custom  to  consider  as  safe  a  particular 
port,  which  in  fact  is  not  reawnably  safe, 
would  directly  contradict  the  charter  party, 
and  would,  therefore,  be  incompetent  as 
mstter  of  law." 

In  Re  An  Arlitration  hetweer>  Qoodbod/y 
<md  Balfour,  Wi/Ziamsof^  d  Co.  (4  Com. 
Cas.  119),  the  facts  were  that  a  cargo  of 
wheat  per  the  ship  Vanduara  had  been  sold 
in  a  contract  containing  the  clause  "shipped 
•  .  •  per  Vanduara,  sailed,  or  about  to 
aail,  as  per  bills  of  lading  dated,  etc., 
...  to  any  safe  port  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or 
to  Havre,  or  to  Dunkirk,  or  to  Antwerp, 
-calling  at  Queenstown,  Falmouth,  or  Ply- 
mouth, for  orders  as  per  charter  party,  ves- 
sel to  discharge  afloat."  The  vendees  de- 
-clined  to  take  the  papers  on  the  ground  that 
by  the  bills  of  laainff  the  carco  was  stated 
to  have  been  shipp^  upon  tke  Vanduara 
"to  discharge  at  a  safe  port  in  the  United 
Kingdom,  Manchester  excepted,"  and  that 
such  bills  of  lading  did  not  comply  with  the 
contract  for  delivery  in  any  safe  port  in  the 
United  Kingdom.  It  was  found  m  the  spe- 
cial case  stated  for  the  decision  of  the  court 
that  "the  Vanduara  when  loaded  with  the 
said  cargo  would  have  been  unable  to  go  up 
the  Mandiester  ship  canal  to  the  Manches- 
ter docks«  because  the  heads  of  her  lower 
main  and  mizzenmasts  would  have  been 
higher  than  the  limit  fixed  by  the  canal 
•company's  regulations  for  passing  under 
the  Runcorn  bridge." 

The  vendors  argued  that  the  addition  to 
-ttie  bills  of  lading  of  the  words,  "Manches- 


ter excepted,"  was  immaterial,  inaamuch  asfe* 
Manchester,  in  any  event>  was  not  a  "safeS 
port"  in  the  sense*ol  the  bills  of  lading,  as* 
the  ship  could  not  reach  it  without  cutting 
off  or  taking  down  her  masts;  and  of  that 
opinion  were  the  divisional  court  and  the 
court  of  appeal  (5  Com.  Cas.  59),  A.  L. 
Smith,  L.  J.,  in  the  latter  court  saying  "it 
is  abundantly  proved  that  Manchester, 
taken  by  itself,  was  not  a  safe  port  for  this 
vessel,  because  it  was  found  as  a  fact 
.  .  .  that  it  would  have  been  necessary 
to  dismantle  the  ship  to  enable  her  to  get 
under  Runcorn  bridge,  which  is  the  first 
bridge  vessels  going  up  the  canal  to  Man- 
chester have  to  pass."  Cbllins,  L.  J.,  was 
of  the  same  opinion.  And  Vaughn  Wil- 
liams, L.  J.,  said:  "On  the  findings  of  the 
last  award  it  is  perfectly  plain  that  in  a 
commercial  sense  the  port  of  Manchester 
was  not  a  safe  port  for  the  Vanduara  to  go 
to." 

This  case  is  pertinent  as  holding  that  an 
overhead  bridge  which  prevents  access  to  the 
place  designated  for  the  discharge  quite  as 
effectively  renders  it  unsafe  for  the  ship  as 
a  sandbar  or  other  obstacle  under  the  water. 

The  view  of  the  circuit  court  of  appeals, 
that  the  construction  put  upon  the  charter 
party  by  the  district  court  was  within  its 
letter  but  not  within  its  spirit,  because  "an 
application  to  novel  circumstances  of  clauses 
intended  for  a  different  set  of  circumstan- 
ces," we  cannot  accept.  We  are  unable  to 
see  anvthing  in  the  undisputed  facts  of  the 
case  that  warrants  any  other  construction 
of  the  language  employed  than  that  sug- 
gested by  its  ordinary  meaning. 

The  decree  of  the  Court  of  Appeals  is  re- 
versed, and  the  decree  of  the  Dietriot  Court 
is  a/firmed,  with  interest  thereon  from  the 
time  of  ith  entry. 


(187  U.  S.  158) 
ED.  H.  REID,  Appt^ 

V, 

ROBERT  J.  JONES,  Sheriff  of  the  County 
of  Arapahoe,  State  of  Colorado. 

Habeas  corpus — in  Federal  eourts-^remedjf 
in  state  courts. 

Habeas  corpas  In  favor  of  a  person  who  has 
been  convicted  and  sentenced  In  a  stats 
court  for  an  alleged  violation  of  the  crim- 
inal statutes  of  the  state  will  not  be  granted 
bj  a  Federal  court  on  the  ground  that  he'  Is 
held  In  violation  of  the  Federal  Constitution, 
where  the  case  presents  no  exceptional  facts 
which  will  take  It  out  of  the  rule  that  he 
must  ordlnarllj  first  take  his  case  to  the 
highest  court  of  the  state  In  which  the  judg- 
ment can  he  reviewed,  and  if  unsuccessful 
therein,  bring  It  to  the  Supreme  Court  of  the 
United  States  bj  writ  of  error. 

[No.  147.] 

Argued  October  24,  1902.    Decided  Decem- 
ber 1,  1902. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colo- 
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ndo  to  review  a  Jnd^ent  dismissing  an 
application  for  a  writ  of  habeas  corpus. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

MeMTS.  Jolm  BL  Denisony  William  BL 
Springer,  Assistant  Attorney  General 
Beck  and  Messrs,  Talbot,  Denison^  A  Wad- 
ley  for  appellant. 

Messrs,  Frederie  D.  MoKennejr  and 
^Charles  C,  Post  for  appellee. 

•  *Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

After  the  appellant  Reid  had  been  con- 
victed and  sentenced,  as  shown  in  the  case 
just  decided,  he  was  arrested  upon  a  mitti- 
mus sued  out  by  the  state.  He  immediate- 
]v  obtained  a  writ  of  habeas  corpus  from 
the  circuit  court  of  the  United  States  for 
the  district  of  Colorado.  But  that  courts 
noon  hearing,  remanded  the  prisoner  to  the 
custody  of  the  state  authorities,  and  dis- 
missed his  application  to  be  discharged. 
He  thereupon  prayed  and  was  allowed  an 
appeal  to  this  court. 

The  merits  of  this  case  have  been  fully 
eonsidered  in  case  Na  269  [Reid  v.  Colo- 
rado, 187  U.  S.  137,  post,  02,  23  Sup.  Ct 
Rep.  92.]  But  if  this  had  not  been,  we 
■hould  dismiss  the  present  appeal;  for  one 
convicted  in  a  state  court  for  an  alleged  vio- 
lation of  the  criminal  statutes  of  the  state^ 
and  who  contends  that  he  is  held  in  viola- 
tion  of  the  Constitution  of  the  United 
States,  must  ordinarily  first  take  his  ease  to 
the  highest  court  of  the  state  in  which  the 
judgment  could  be  reviewed,  and  thence 
bring  it,  if  unsuccessful  there,  to  this  court 
by  writ  of  error;  that  only  in  certain  ex- 
ceptional cases,  of  which  the  present  is  not 
one,  will  a  circuit  court  of  the  United 
States,  or  this  court  upon  appeal  from  a 
circuit  court,  intervene  bv  writ  of  habeas 
corpus  in  advance  of  the  final  action  by  the 
hignest  court  of  the  state.  Ew  parte  Roy- 
ail,  117  U.  S.  241,  261,  29  L.  ed.  808,  871, 
6  Sup.  Ct.  Rep.  734;  Neto  York  v.  Eno,  165 
U.  S.  89,  39  L.  ed.  80,  15  Sup.  Ct.  Rep.  30; 
Iftnneso^a  v.  Brundage,  180  17.  S.  499,  502, 
45  L.  ed.  639,  640,  21  Sup.  Ct  Rep,  456,  and 
authorities  cited. 

The  judgment  i$  affirmed, 

(187  U.  S.  822) 

UNITED  STATES,  Appt^ 

V. 

EDWARD  A.  MOSELEY. 

Olaime — telegrams  sent  by  Interstate  Com- 
merce Commission^^neoeseity  of  disclos- 
ure of  eontente. 

BnbsUntlal  compliance  with  the  reqnlremeats 
of  the  Comptroller  of  the  Tieasary  that  the 
orliplnal  telegrams  relatlnir  to  the  basloess 
of  the  Interstate  Commerce  Oommlsslon,  or 
copies  thereof  or  certificates  that  soch  tele- 
fframs  are  of  a  confidential  nature,  shall  ac- 
company telegraph  vouchers  for  which  cred- 
it is  asked.  Is  made  by  an  order  of  the  Com- 
minion,  filed  by  the  secretary  with  his  ae- 
eonntsii  which  directs  him  to  disregard  such 
requirement  as  to  copies  of  telegrams,  and 


declares  that  such  messages  are  so  far  eonfl* 
dentlal  as  to  justify  the  refusal  to  disclose- 
tbeir  contents,  and  that  tbe  renulrement  for 
their  production  is  unreasonable  and  against 
public  InteresL 

[No.  248.] 

Argued  and  Submitted   October  29,  IBIML. 
Decided  December  1,  1902. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  which  allowed  a  clain» 
of  the  secretary  of  the  Interstate  Commerce 
Commission  for  the  cost  of  telegrams  sent 
at  the  direction  of  such  Commission.  A/- 
firmed. 

See  same  case  below,  36  Ct  CI.  599. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Pradt  lor 
appellant. 

Mr,  Holmes  Conrad  for  appellee. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court:  -9 

l*his    was    a    petition    in    the    court    of^^ 
claims  to  recover  the*sum  of  $310.37,  die** 
allowed  by  the  auditing  officers  of  the  gov- 
emment. 

The  petitioner  is  secretary  of  the  Inter- 
state Commerce  Commission,  and  the  claim 
disallowed  was  incurred  for  telgrams  sent  at 
the  direction  of  the  Commission.  Judgment 
passed  for  the  petitioner  October  28,  1901^ 
and  the  United  States  took  this  appeal. 

The  findings  of  fact  and  the  conclusion  of 
law  by  the  court  of  claims  were  as  follows: 

"I.  The  claimant  herein,  a  citizen  of  the 
United  States,  is  secretary  and  disbursing 
a^nt  of  the  Interstate  Commerce  Commis- 
sion, and  as  such  agent  it  becomes  his  duty 
to  disburse  the  moneys  appropriated  by 
Congress  from  time  to  time  to  enable  the 
Commission  to  carry  out  the  provisions  of 
the  act  of  February  4,  1887,  and  amend- 
ments thereto.  The  disbursements  were 
made  under  the  direction  of  the  Commis- 
sion; and  the  accounts  therefor,  togetJber 
with  itemized  vouchers,  approved  by  th* 
chairman  of  the  Commission,  were  presen<> 
cd  to  the  accounting  officers  of  the  Treasuiy 
Department  for  the  quarter  and  year  end- 
ing June  30,  1899;  and  also  his  supplemen- 
tal accounts,  with  vouchers  so  made  out  and 
approved,  for  the  same  year,  among  which 
were  the  accounts  and  itemized  vouchers 
for  $310.37  for  money  paid  from  time  to 
time  to  the  Western  Union  Telegraph  Com- 
pany and  Postal  Telegraph  Cable  Company 
for  sundry  despatches  sent  over  their  linei 
under  the  direction  of  said  Commission. 

"II.  The  accounts  for  money  so  expended 
for  telegrams  were  disallowed  by  the  Aud- 
itor for  the  State  and  other  Departments, 
and  on  appeal  to  the  Comptroller  of  the 
TVeasiiiy  tne  decision  of  the  Auditor  was 
sustained  on  the  ground  that  the  claimant 
had  not  complied  with  the  reouirement  of 
the  Comptroller  to  furnish  the  original 
telegrams  or  copies  thereof,  or,  if  of  a  con- 
fidential nature,  to  furnish  in  lieu  thereof 
a  certificate  to  that  effect  signed  by  the 
chairman  of  the  Commission. 

'^n  response  to  that  ruling  the  ^'«*****Tt 
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uraBented  and  filed  wftii  his  said  accounts 
the  following  order,  issued  by  the  Commis- 
<,tkm  April  27,  1899: 

^  **  'That  so  much  of  the  Comptroller's  oom- 
«  Bimication  as  requires*  copies  of  tele^ms 
relating  to  the  business  of  the  Commission 
to  accompany  telegraph  youchers  for  which 
credit  is  asked  be  disregarded  by  the  secre- 
tary and  disbursing  agent,  the  Commission 
holding  that  such  messages  are  so  far  con- 
fidential as  to  Justify  refusal  to  disclose 
their  contents,  and  that  the  requirement 
for  their  production  is  unreasonable  and 
Against  public  interest.' 

"And  that  the  Interstate  Commerce  Com- 
mission did,  throuch  their  secretary,  ad- 
dress to  the  Hon.  R.  J.  Tracewell,  Comp- 
troller of  the  Treasury,  a  letter  dated  Octo- 
ber 4,  1000,  containing  an  inyitation  to  in- 
spect the  books,  papers,  and  other  matters 
relating  to  the  accounts  of  the  disbursing 
agent,  as  follows,  viz.: 

'*'By  the  act  of  March  15,  1898  (AeU 
1897-99,  page  816  [30  StBJL  at  L.  chap. 
68]),  it  is  provided: 

*"See.  6.  All  books,  papers,  and  other 
natters  relating  to  the  accounts  of  officers 
of  the  govemmait  in  the  District  of  Co- 
lumbia shall  at  all  times  be  subject  to  in- 
spection and  examination  by  the  Comptrol- 
ler of  the  Treasury  and  the  Auditor  of  the 
TreasuiT  authorized  to  settle  such  acoounts, 
or  hj  the  duly  authorized  agents  of  either 
of  said  Officers.' 

"*!  am  authorized  by  the  Commission  to 
soctend  to  the  officers  and  agents  referred  to 
1b  this  section  the  fullest  opportunity  of 
making  such  examination,  in  the  offices  of 
the  Commission,  of  all  sndi  books,  papers, 
and  other  matter  relating  to  the  accounts  of 
the  disbuning  agents  as  th^  may  see  prop- 
er to  examine,  and  among  these  all  such 
telesrams  as  are  embraced  in  the  accounts 
of  the  disbursing  agent.  By  this  means  the 
objections  which  the  Commission  hare  made 
to  the  undue  publicity  of  their  telegrams 
will,  in  some  measure,  be  avoided,  and  the 
purposes  of  the  auditing  officers  should  be 
therein  fully  attained.' 

'''But  the  decision  of  tho  Comptroller 
was  adhered  to.' 

"HI.  The  accounts  and  itemized  voudiers 
were  presented  to  the  accounting  officers  in 
the  form  prescribed  by  statute;  that  is  to 
say,  that  each  telegram  sent  by  the  Com- 
mission, and  the  cost  thereof,  and  the  dates, 
number  ot  words,  persons  from  and  to  whom 
sent,  places  from  and  to  which  sent,  and  the 
lodiarge  for  each  message  transmitted,  were 
H  fully  shown  in  a  voucher  approved  by  Mar- 
•  tin  A.  Knapp,  chairman,  and  tha*defendants 
concede    the    correctness    of    the    several 
amounts  so  expended. 

"IV.  After  the  disallowance  of  the  claim- 
ant's accounts  for  the  moneys  so  disbursed 
to  the  Western  Union  Telegraph  Company 
and  Postal  Telegraph  Cable  Company,  as 
aforesaid,  and  to  avoid  any  balance  being 
stated  against  him,  he,  under  protest,  paid 
into  the  Treasury  of  the  United  States  the 
foU  amount  of  the  sum  so  disallowed,  to 
wiV  $310.37. 
*^.  That   prior    to   January,    1899,   the 


original  telegrams,  or  eoples  thereof,  or  eer- 
tificatcs  that  such  telegrams  were  of  a  con- 
fidential character,  were  not  required  by  the 
auditing  officers  of  the  Treasury  to  be  pro- 
duced by  the  disbursing  officers  of  the  De- 
partment of  State,  or  the  Postoflice  De- 
partment, or  the  Navy  Department,  or  the 
Interstate  Commerce  Uommission,  with  the 
vouchers  produced  by  these  disbursing  offi- 
cers, for  the  telegrams  sent  from  such  De- 
partments on  official  business. 

"VI.  The  correspondence  by  official  com- 
munications between  the  Comptroller  of  the 
Treasury  and  the  claimant  appears  in  the 
letter  of  June  15,  1900,  from  Edward  A. 
Moeeley,  secretary  and  disbursing  agent,  to 
Hon.  R.  J.  Tracewell,  Comptroller;  letter  of 
July  23,  1900,  from  the  Acting  Comptroller 
to  the  claimant;  the  letter  of  October  4, 
1900,  from  the  claimant  to  the  Comptrol- 
ler, and  the  letter  of  October  6,  1900,  to  the 
claimant;  which  were  filed  as  part  of  the 
claimant's  petition  and  exhibits  therewith. 
'"Conclusion  of  law. 

"Rrom  the  foregoing  findings  of  fact  the 
court  decides,  as  a  conclusion  of  law,  that 
the  claimant  is  entitled  to  recover  judg- 
ment against  the  United  States,  on  the  au- 
thority of  the  MoBeley  Case  (35  Ct.  CI.  347) , 
in  the  sum  of  three  hundred  and  ten  dollars 
and  thirty-seven  cents   ($310.37)." 

The  case  is  in  narrow  compass.    There 
is  no  controversy  over  the  fact  of  expend!* 
ture  of  the  sum  sued  for,  and  the  court  of 
claims  found  that  "the  accounts  and  item- 
ised vouchers  were  presented  to  the  account- 
ing officers  in  the  form  prescribed  by  stat- 
ute; that  is  to  say,  that  each  telegram  sentg 
by  the  Commission,  and  the  cost  thereof,g 
and  the  dates,  number  of  words,  •persons* 
from  and  to  whom  sent,  places  from  and  to 
which  sent,  and  the  charge  for  each  message 
transmitted,  were  fully  shown  in  a  voucher 
approved  bv  Martin  A.  Eiiapp,  chairman, 
and  the  defendants  concede  tne  correctness 
of  the  several  amounts  so  expended." 

Belying  on  a  former  decision  between  tha 
same  parties  ( 35  Ot  CI.  347 ) ,  the  court  evi- 
dently thought  that  the  issue  made  by  the 
government  was  not  substantial.  In  that 
case  it  was  said:  "The  claimant's  state> 
ment  of  account  being  in  the  form  pre- 
scribed by  statute— 4.  e.,  'itemized  vouchers 
therefor,  approved  by  the  chairman  of  the 
Commission,'  is  prima  facie  correct.  The 
defendants  do  not  controvert  the  fact  of  the 
expenditures  therein  shown  to  have  been 
made  under  the  direction  of  the  Commis- 
sion, nor  of  the  money  paid  into  the  Treas- 
urv;  and,  as  under  the  circumstances  of 
this  case  we  have  no  reason  to  doubt  the 
correctness  or  legality  of  such  expenditures, 
the  claimant  is  entitled  to  recover,  and 
judment  will  be  entered  accordingly." 

l%e  case  comes,  therefore,  to  a  veiy  nar- 
row question.  The  Act  to  Regulate  Cova- 
merce,  as  amended  March  2,  1889  (Rev. 
Stat  Supp.  690,  diap.  382,  U.  S.  Comp. 
Stat  1901,  p.  3168),  provides  "all  of  the 
expenses  of  the  Comnussion  .  .  .  shall 
be  allowed  and  paid  on  tha  presentation  sf 
itemised  vouchers  therefor  approved  by  the 
chairman  of  the  Commission.^    The  appro- 
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DTiation  act  of  the  same  date  (Rer.  Btat. 
Bupp.  698,  chap.  411)  provides:  "That 
hereafter  expenses  of  the  Interstate  Com- 
merce Commission  shall  he  audited  by  the 
proper  accounting  officers  of  the  Treasury." 
It  is  claimed  that  these  provisions  can  be 
reconciled  and  leave  unimpaired  the  first 
as  the  only  condition  of  the  allowance  and 
payment  of  the  expenses  of  the  Commission. 
T^ot  passing  upon  that,  but  granting  the 
power  of  uie  auditing  officers  to  require 
something  more,  we  think  their  requirement 
was  substantially  complied  with. 

It  is  to  be  remembered  that  the  petitioner 
(appellee)  is  but  the  secretary  of  the  Com- 
mission. He  does  not  direct  its  functions, 
its  expenditures,  or  control  its  records. 
He  could  only  submit  the  requirement  of 
^the  Comptroller  to  the  Commission  and  its 
09  response  to  the  Comptroller.  Its  response 
*  was  ''that* 80  much  of  the  Comptroller's 
communication  as  requires  copies  of  tele- 
grams relating  to  the  business  of  the  Com- 
mission to  acoompanv  telegraph  vouchers 
for  which  credit  is  asked  be  disregarded  by 
the  secretary  and  disbursing  agent,  the 
Commission  holding  that  such  messages  are 
so  far  confidential  as  to  justify  refusal  to 
disclose  their  contents,  and  that  the  re- 
quirement for  their  production  is  unreason- 
able and  a^inst  public  interest"  This  was 
a  substantial  compliance  with  the  require- 
ment of  the  Comptroller, 
Judgment  affirmed. 


(187  U.  S.  187) 

ED.  H.  REID,  Plff.  in  Err^ 

V, 

PEOPLE  OF  THE  STATE  OF  COLORADO. 

Interstate  ocmmeroe — etate  regulatioiv^ 
prior  legislation  hy  Congre8a---lii)e-8tock 
quarantine — privileges  and  immunities, 

t.  The  subject  of  transportation  of  cattle  from 
one  state  to  another  is  not  so  far  covered  by 
the  provisions  of  the  animal  industry  act  of 
May  29,  1884  (28  Stat,  at  L.  81,  chap.  60; 
U.  S.  Comp.  Stat.  1901,  p.  299),  for  the  in- 
vestigation and  suppression  of  diseases  of 
cattle,  or  those  relating  to  the  exportation 
of  diseased  cattle  to  ports  In  foreign  coun- 
tries, and  the  transportation  between  the 
states  of  llTe  stock  known  to  be  diseased,  as 
to  preclude  the  enactment  of  Colo.  Sess. 
Laws  1885,  p.  835,  prohibiting  the  importa- 
tion of  cattle  from  south  of  the  86th  par- 
allel of  north  latitude  between  April  Ist 
and  November  1st,  unless  first  kept  for  nine- 
ty days  at  some  place  north  of  that  parallel, 
or  unless  a  certificate  of  freedom  from  con- 
tagious or  infectious  disease  has  been  ob- 
tained from  the  state  veterinary  sanitary 
board. 

2.  No  unconstitutional  bnrden  on  Interstate 
commerce  Is  made  by  the  provisions  of  Colo. 
Sess.  Laws  1885,  p.  385,  prohibiting  the  im- 
porting of  cattle  from  south  of  tbe  36th 
parallel  of  north  latitude  between  April  Ist 
and  November  1st,  unless  first  kept  for  nine- 
ty days  at  some  place  north  of  that  parallel, 
or  unless  a  certificate  of  freedom  from  con- 
tagious or  Infectious  disease  has  been  ob- 
tained from  the  state  veterinary  sanitary 
board. 


S.  The  privileges  and  Immnnltles  of  dtlseas 
In  the  several  states  are  not  denied  by  the 
provisions  of  Colo.  Sess.  Laws  1885,  p.  88S, 
for  the  protection  of  domestic  cattle  against 
the  communication  of  disease  by  cattle  from 
other  states,  where  the  statute  Is  equally  ap- 
plicable to  citizens  of  all  states. 

[Na  269.] 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  jud^ent 
which  affirmed  a  conviction  in  the  District 
Court  of  Arapahoe  County  for  a  violation 
of  a  statute  of  that  state  for  the  protection 
of  domestic  cattle  from  the  communication 
of  disease  by  cattle  from  other  states.  Af' 
firmed. 

See  same  case  below,  68  Pac.  228. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  H*  Denison,  William 
M.  Springer,  Assistant  Attorney  Oensral 
Beck,  and  Messrs.  Talbot,  Denison,  d  Wad" 
ley  for  plaintiff  in  error. 

Messrs.    Frederie    D.    MoKennejr   and 

Charles  C.  Post  for  defendant  in  error.         QO 

w 

*  Mr.  Justice  Hftrlaw  delivered  the  qpin-* 
ion  of  the  court: 

The  plaintiff  in  error  was  convicted  in 
the  district  court  of  Arapahoe  county,  Colo- 
rado, and  sentenced  to  confinement  for  six 
months  in  the  county  jail  for  a  violation  of 
the  2d  section  of  a  statute  enacted  March 
21st,  1885,  to  prevent  the  introduction  of 
infectious  or  contagious  diseases  among  the 
cattle  and  horses  <H  that  state.  Colo.  SeM. 
Laws  1885,  p.  335. 

The  judgment  was  affirmed  by  the  au- 
prome  court  of  the  stat^,  and,  the  case  hav- 
ing been  brought  here,  it  is  insisted  that  by 
the  final  judgment  the  accused  has  heeia  d^ 
nied  a  right  specially  claimed  by  him  under 
the  Constitution  of  the  United  States. 

This  position  depends  upon  the  inquiiy 
whether  a  certain  act  of  Congress,  to  be 
presently  referred  to,  has  the  scope  and  ef- 
fect attributed  to  it  by  the  accused,  and* 
that  contention  failing,  whether  the  statute 
under  which  he  was  convicted  is  r^ugnant 
to  that  instnmient. 

After  reciting  that  certain  infectious  and 
contagious  diseases,  known  as  the  Texas  or 
splenetic  fever,  Spanish  itch,  and  other  dis- 
eases of  a  dangerous  and  contagious  nature, 
were  prevalent  among  cattle  and  horse  stock 
in  the  states  and  territories  south  of  the 
36th  parallel  of  north  latitude,  and  that  it 
was  essential  for  the  protection  of  the  cat- 
tle and  horses  of  Colorado  to  prevent  the 
introduction  and  spread  of  all  such  diseases 
within  that  state,  the  above  statute  provid- 
ed: 

**§  1.  It  shall  be  unlawful  for  any  person, 
association,  or  corporation  to  bring  or  drive, 
or  cause  to  be  brought  or  driven,  into  thiid 
state  any  cattle  or  horses  having  an  infeo>S 
tious  or*  contagious  disease,  or  which  have* 
been  herded,  or  brought  into  contact^  with 
any  other  cattle  or  horses  laboring  under 
such   disease,   at  any   time  within   ninety 
days  prior  to  their  importation  into  tfaia 
state. 

"§  2.  It  shall  be  unlawful  for  any  ] 
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aasociation,  or  corporation  to  bring  or 
drive,  or  cause  to  be  brought  or  driven,  into 
tliia  state,  between  the  nrst  day  of  April 
and  the  first  day  of  November,  any  cattle  or 
horses  from  a  state,  territory,  or  county, 
south  of  the  36th  parallel  of  north  latitude, 
unless  said  cattle  or  horses  have  been  held 
at  some  place  north  of  the  said  parallel  of 
latitude  for  a  period  of  at  least  ninety  days 
prior  to  their  importation  into  this  state,  or 
unless  the  person,  association,  or  corpora- 
tion owning  or  having  charge  of  such  cattle 
or  horses  shall  procure  from  the  state  veteri- 
nary  sanitary  board  a  certificate,  or  bill  of 
health,  to  the  etTect  that  said  cattle  or 
horses  are  free  from  all  infectious  or  con- 
tagious diseases,  and  have  not  been  exposed, 
at  any  time  within  ninety  da^  prior  there- 
to, to  any  of  said  diseases.  The  expense  of 
any  inspection  connected  herewith  to  be 
paid  by  the  owner  or  owners  of  such  cattle 
or  horses. 

"§  3.  Any  person  violating  the  provision 
of  this  act  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  on  conviction,  be  pun- 
ished by  a  fine  of  not  less  than  five  hundred 
(500)  dollars,  nor  more  than  five  thousand 
(5,000)  dollars,  or  by  imprisonment  in  the 
county  jail  for  a  term  of  not  less  than  six 
months,  and  not  exceeding  three  years,  or 
by  both  such  fine  and  imprisonment. 

**i  4.  If  any  person,  association,  or  cor- 
poration shall  bring,  or  cause  to  be  brought, 
into  this  state,  any  cattle  or  horses,  in  vio- 
lation of  the  provisions  of  sections  1  or  2  of 
this  act,  or  shall,  by  false  representation, 
procure  a  certificate  of  health,  as  provided 
for  iu  section  2  of  this  act,  he  or  they  shall 
be  liable,  in  all  cases,  for  ail  damages  sus- 
tained on  account  of  disease  communicated 
by  or  from  said  cattle  or  horses;  judgment 
for  damages  in  any  such  case,  together  with 
the  costs  of  action,  shall  be  a  lien  upon  all 
such  cattle  and  horses,  and  a  writ  of  at- 
tachment raay  issue  in  the  first  instance 
without  the  giving  of  a  bond,  and  the  couit 
e  rendering  such  judgment  may  order  the  sale 
^of  said  cattle  or  horses,  or  so  many  thereof 
•  as*  may  be  necessary  to  satisfy  said  judg- 
ments and  costs.  Such  sale  shall  be  con- 
ducted as  other  sales  under  execution." 
Colo.  Sess.  Laws  1885,  p.  335. 

There  was  no  proof  in  the  case  that  the 
particular  cattle  in  question  had  any  dan- 
gerous, infectious,  or  contagious  disease. 
But  it  did  appear  that  after  being  kept  a 
long  while  in  Lubbock  and  Cochran  coun- 
ties, Texas,  south  of  the  36th  parallel  of 
north  latitude,  these  cattle  were  shipped  on 
the  20th  day  of  June,  1901,  to  Denver,  Colo- 
rado, on  their  way  to  their  ultimate  desti- 
nation in  Wyoming,  without  beine  first  in- 
spected as  required  by  the  statute  of  the 
former  state.  The  provisions  of  the  Colo- 
rado statute  were  ignored  altogether  as  in- 
valid legislation.  Being  asked  by  one  of  the 
witnesses  whether  he  had  or  not  allowed  the 
state  board  of  sanitary  inspection  to  inspect 
the  cattle  or  whether  or  not  he  had  procured 
from  the  state  veterinary  sanitaiy  board 
a  certificate  or  bill  of  health  to  the  ef- 
fect that  the  cattle  were  free  from  all  in- 
fectious or  contagious  diseases,  the  defend- 


ant said  ''that  the  state  board  of  sanitary 
inspection,  through  one  of  their  inspectors, 
had  inspected  the  cattle  against  his  will  and 
desire,  out  that  he  had  not  obtained  from 
the  board  any  certificate  or  bill  of  health 
whatsoever.  But  he  said  that  he  immedi- 
ately theretofore  had  had  the  cattle  in- 
spected by  a  duly  authorized  inspector  of 
the  Bureau  of  Animal  Industry  of  the 
United  States,  at  Hereford,  in  the  state  of 
Texas,  and  had  obtained  a  certificate  from 
him  to  the  effect  that  the  same  were  free 
from  any  infectious  or  contagious  disease; 
that  the  reason  he  could  not  get  a  certifi- 
cate or  bill  of  health  from  the  state  board 
of  Colorado  was  because  he  would  not  pay 
the  expense  of  such  inspection,  and  because 
he  had  opposed  such  inspection  as  unneces- 
sary and  without  any  warrant  in  law." 

When  refusing  his  assent  to  the  state  in- 
spection, Reid  snowed  to  the  state  author- 
ities what  he  called  a  "United  States  cer- 
tificate." 

The  certificate  was  signed  by  "Arthur  C. 
Hart,  Ass't  Inspector,  JBureau  of  Animal 
Industry."  That  officer  certified  that  he 
had  carefully  inspected  the  cattle  in  ques-v* 
tion  at  Hereford,  Texas,  and  found  uiem^ 
"tree  from  Texas  or  splenetic  fever *infec-« 
tion  {boophilua  bovia),  or  any  other  infeo- 
tious  or  contagious  disease,"  and  that  "no 
Texas  fever  infection  is  known  to  exist 
where  th^  have  been  kept  or  on  the  trail 
over  which  they  have  passed."  Below  the 
signature  of  the  assistant  inspector  was  the 
following  unsigned  printed  memorandum: 
"Animals  whicn  have  been  inspected  and 
certified  by  an  inspector  of  the  U.  S.  Bureau 
of  Animal  Industry,  and  are  free  from  dis- 
ease, have  the  right  to  go  into  any  state  and 
be  sold  for  any  purpose,  without  further  in- 
spection or  the  exaction  of  fees." 

The  above,  together  with  certain  pub- 
lished regulations  prepared  and  issued  by 
the  Bureau  of  Animal  Industry,  was  all  the 
evidence  in  the  case. 

The  defendant  asked  the  court  to  instruct 
the  jury: 

That  it  was  unnecessary  for  the  defend- 
ant to  procure  from  the  Colorado  veterinary 
sanitary  board  a  certificate  or  bill  of  health 
to  the  effect  that  his  cattle  were  free  from 
infectious  or  contagious  diseases,  and  had 
not  been  exposed  at  any  time  within  ninety 
days  prior  thereto,  to  any  of  said  diseases, 
for  the  reason  that  the  cattle  had  previous- 
ly been  inspected,  "according  to  the  statute 
of  the  United  States  in  such  case  made  and 
provided,  and  according  to  the  rules  and 
regulations  pursuant  to  said  statute,  pro- 
mulgated by  the  Department  of  Agricul- 
ture, by  a  dulv  authorized  inspector  of  the 
Bureau  of  Animal  Industry  of  the  United 
States,  stationed  at  Hereford,  in  the  state 
of  Texas,  and  had  been  duly  certified  by 
such  United  States  inspector  to  be  free  from 
any  infectious  or  contagious  disease;  and 
for  the  further  reason  that  he,  the  said  de- 
fendant, then  and  there  exhibited  and 
showed  to  the  said  state  inspector  of  Colo- 
rado the  said  inspection  certificate  of  the 
United  States  to  said  cattle;"  and. 

That    the    Colorado    statute,    approved 
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ICarch  2l8t,  1885,  and  under  whidi  defend- 
ant  was  prosecuted,  was  repugnant  to  the 

grovision  of  the  Constitution  of  the  United 
tates  giving  Congress  power  to  regulate 
eommerce  among  the  states,  as  well  as  to 
the  provision  declaring  that  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privi- 
l^es  and  immunities  of  citizens  in  the  sev- 
eral states,  and  was  null  and  void,  as  im- 
« posing  unnecessary  and  unlawful  burdens 
Sand  restrictions  upon  interstate  commerce. 
*  *  The  court  refused  to  so  instruct  the  jury, 
Imt  instructed  them  that  if  they  beheved 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  did,  on  or  about 
the  20th  day  of  June,  1901,  that  is,  between 
the  1st  day  of  April  and  the  1st  day  of  No- 
vember of  that  year,  "unlawfully  brin^  or 
4rive,  or  cause  to  be  brought  or  driven,  into 
the  state  of  Colorado^  and  into  the  county  of 
Arapahoe,  the  cattle  as  mentioned  in  the  in- 
formation or  any  part  thereof,  from  certain 
counties  south  of  the  36th  parallel,  north 
latitude;  and  that  said  cattle  had  not  been 
held  theretofore  at  some  place  north  of  said 
parallel  of  latitude  for  a  period  of  at  least 
ninety  days  prior  to  tae  importation  of  said 
«attle  into  said  state  of  Colorado;  and  that 
the  said  defendant  had  not  procured  from 
the  state  veterinary  sanitary  board  of  Colo- 
rado a  certificate  or  bill  of  health,  to  the 
•effect  that  said  cattle  were  free  from  infec- 
tious or  contagious  diseases,  and  to  the  ef- 
fect that  the  same  had  not  been  exposed  at 
any  time  within  ninety  days  prior  thereto 
to  any  of  said  diseases;  and  that  then  and 
there  the  said  defendant  did  refuse  and  de- 
fine to  procure,  or  permit  anyone  for  him 
to  procure,  such  certificate  or  Mil  of 
health,  and  did  refuse  and  decline  to  pay  or 
allow,  or  suffer  or  permit  anyone  for  him 
to  pay,  the  expense  of  any  inspecUon  so  as 
by  the  act  prescribed, — ^then  and  in  that 
event  it  is  your  duty  to  find  the  defendant 
^ilty  as  char^ped  in  this  information/' 

The  contention  here  of  the  defendant  it 
«nbstantially  that  the  subject  of  the  trans- 
portation of  cattle  from  one  state  to  an- 
oher  has  been  so  far  covered  by  the  act  of 
Congress  known  as  the  animal  industry  act 
of  May  20th,  1884  (23  Stat  at  L.  31,  chap. 
60,  U.  a  Oomp.  Stat  1901,  p.  299),  that, 
after  its  passage,  no  enactment  by  the  state 

SK>n  the  same  subject  was  permissible;  and 
at,  even  in  the  absence  of  legislation  by 
Congress,  the  Colorado  statute  is  invalid, 
in  that,  by  its  natural  or  necessary  operas 
tion,   it  unreasonably  obstructs   that  free- 
dom of  commerce  among  the  states  which 
the   Constitution   established.    These   ques- 
tions are  recognized  by  the  court  as  of  great 
importance,  and  have  received  its  moat  care- 
ful consideration. 
^     Taking  up  the  first  branch  of  the  defend- 
pant's  contention,  let  us  look  at  the  control- 
«  ling  provisions  of  the  above  act  of  ^Congress, 
and  ascertain  whether  that  statute  has  the 
•cope  and  effect  claimed  for  it 

The  statute  is  entitled  "An  Act  for  the 
Establishment  of  a  Bureau  of  Animal  In- 
dustry, to  Prevent  the  Exportation  of  Dis- 
eased Cattle,  and  to  Provide  Means  for  the 
Suppression    and    Extirpation    of    Pleuro- 


pneumonia and  OUier  Contagions  Diseases 
among  Domestic  Animals." 

By  the  1st  section  the  Commissioner  of 
Agnculture  is  directed  to  organize  in  his  de- 
partment a  Bureau  of  Animal  Industry,  to 
appoint  a  chief  thereof,  who  shall  be  a  com- 
petent veterinary  surgeon,  and  whose  duty 
it  shall  be  "to  investigate  and  report  upon 
the  condition  of  the  domestic  animals  of  the 
United  States,  their  protection  and  use,  and 
also  inquire  into  and  report  the  causes  of 
contagious,  infectious,  and  communicable 
diseases  among  them,  and  the  means  for  the 

{>revention  ana  cure  of  the  same,  and  to  col- 
ect  sueh  information  on  these  subjects  as 
shall  be  valuable  to  the  agricultural  and 
commercial  interests  of  the  country."  |  1 
[U.  8.  Comp.  Stat  1901,  p.  299]. 

By  the  2d  section  the  Commissioner  is  au- 
thorized to  appoint  two  oompet^it  agents, 
practical  stock  raisers  or  experienced  busi- 
ness men  familiar  with  questions  pertaining 
to  commercial  transactions  in  hve  stock, 
whose  duty  it  shall  be^  under  the  instruc- 
tions of  the  Commissioner,  *'to  examine  and 
report  upon  the  best  methods  of  treating, 
transporting,  and  caring  for  animals,  and 
the  means  to  be  adopted  for  the  suppression 
and  extirpation  of  contagious  pleuro-pneu- 
monia,  and  to  provide  against  the  spread  of 
other  dangerous  contagious,  infectious,  and 
communicable  diseases/'  |  2  [U.  8.  Comp. 
Stat  1901,  p.  300]. 

The  3d  section  makes  it  "the  duty  of  the 
Commissioner  of  Agriculture  to  prepare 
such  rules  and  reguli^ons  as  he  may  deem 
necessary  for  the  speedy  and  effectual  sup- 
pression and  extirpation  of  said  diseases, 
and  to  certify  such  rules  and  regulations  to 
the  executive  authority  of  each  state  and 
territory,  and  invite  said  authorities  to  co- 
operate in  the  execution  and  enforcement  of 
this  act"  And  "whenever  the  plans  and 
methods  of  the  Commissioner  of  Agriculture 
shall  be  accepted  by  any  state  or  territory 
in  which  pleuro-pneumonia  or  other  conta-^ 
ffious,  infectious,  or  communicable  disease  is^ 
declared  to  exist* or  such  state  or  territory* 
shall  have  adopted  plans  and  methods  for 
the  suppression  and  extirpation  of  said  dis- 
eases, and  such  plans  and  methods  shall  be 
accepted  by  the  Commissioner  of  Agricul- 
ture, and  whenever  the  governor  of  a  state 
or  other  properly  constituted  authorities 
signify  their  readiness  to  co-operate  for  Uia 
extinction  of  any  contagious,  infectious,  or 
communicable  disease  in  conformity  with  the 
provisions  of  this  act,  the  Commissioner  of 
Agriculture  is  hereby  authorized  to  expend 
so  much  of  the  money  appropriated  hy  this 
act  as  may  be  necessary  in  such  investiga- 
tions, and  in  such  disinfection  and  quaran- 
tine measures  as  may  be  necessary  to  pre- 
vent the  spread  of  the  disease  from  one 
state  or  territory  into  another."  f  8  [U.  S. 
Comp.  Stat  1901,  p.  300]. 

In  order  "to  promote  the  exportation  of 
live  stock  from  the  United  States,"  the 
Commissioner  was  directed  to  "make  spe- 
cial investigation  as  to  the  existenee  of 
pleuro-pneumonia,  or  any  contagions,  infe^ 
tious,  or  communicable  disease,  along  the 
dividing  lines  between  the  United 
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and  foreign  connirlsiy  tad  along  the  lines 
of  tnnsportatioa  from  all  parts  of  the 
United  States  to  ports  from  which  live  stock 
are  exported,  and  make  report  of  the  re- 
sults oi  such  investigation  to  the  Secretary 
of  the  Treasuiy,  who  shall^  from  time  to 
time,  establish  such  regulations  oonceming 
the  exportation  and  transportation  of  live 
stock  sa  the  results  of  said  investigations 
may  reouire.*'  (S  4  [U.  S.  Comp.Stat  1901, 
p.  3183]);  and  that  "to  prevent  the  expor- 
tation from  any  port  of  the  United  States 
to  any  jport  in  a  foreign  country  of  live 
stock  aifected  with  any  contagious,  infec- 
tious, or  communicable  disease,  and  espe- 
cially pleuro-pneumonia,"  the  Secretary  of 
the  Treasury  was  authorised  to  take  such 
steps  and  adopt  such  measures,  not  incon- 
sistent with  the  provisions  of  the  act,  as  he 
might  deem  necessary.  8  5  [U.  8.  Comp. 
Stat.  1001,  p.  3183]. 

By  another  section  of  the  act  all  railroad 
eompanies  within  the  United  States,  or  the 
owners  or  masters  of  any  steam  or  sailing 
vessel  or  other  vessel  or  boat,  were  forbid- 
den to  receive  for  transportation  or  trans^ 
port  from  one  state  or  territoij  to  another, 
or  from  any  state  into  the  District  of  Go- 
lumbia,  or  frcmi  the  District  into  any  state, 
''any  live  stock  affected  with  any  conta- 
in gious,  infectious,  or  communicable  disease, 
2  and  especially  the  disease  known  as  pleuro- 
•  pneumonia;  nor  shall*any  person,  company, 
or  corporation  deliver  for  such  transporta- 
tion to  any  railroad  company,  or  master  or 
owner  of  any  boat  or  vessel,  anj  live  stock, 
knctcing  them  to  be  affected  with  any  con- 
tagious, infectious,  or  communicable  dis- 
ease; nor  shall  any  pers<m,  company,  or  cor- 
poration drive  on  foot  or  transport  in  pri- 
vate conveyance  from  one  state  or  territory 
to  another,  or  from  any  state  into  the  Dia- 
trict  of  Columbia,  or  from  the  District  into 
ajoj  state,  any  live  stock,  hnowinf  them  to 
be  affected  with  any  contagions,  infectious, 
or  communicable  disease,  and  especially  the 
disease  known  as  pleuro-pneumonia:  Pro- 
vided,  Iliat  the  so-called  splenetic  or  Texas 
fever  shall  not  be  considered  a  contagious, 
infectious,  or  communicable  disease  within 
Uie  meanii^  of  sections  4,  5,  6,  and  7  of  this 
act,  as  to  cattle  being  transported  by  rail  to 
market  for  slaughter,  when  the  same  are  un- 
loaded onlv  to  be  fed  and  watered  in  lots  on 
the  way  thereto."  |  0  [U.  S.  Comp  Stat. 
1901,  p.  3184]. 

Other  provisions  of  the  act  are  as  fol- 
lows: 

''S  7.  That  it  shall  be  the  duty  of  the 
Commissioner  of  Agriculture  to  notifv,  in 
writing,  the  proper  officials  or  agents  of  any 
railrocul,  steamboat,  or  other  transportation 
company  doing  business  in  or  throuf;h  anv 
infected  locality,  and  by  publicaUon  in  such 
newspapers  as  he  may  select,  of  the  exist- 
ence of  said  contagion;  and  any  person  or 
persons  operating  any  such  railroad,  or 
master  or  owner  of  any  boat  or  vessel,  or 
owner  or  custodian  of  or  person  having  con- 
trol over  such  cattle  or  other  live  stock 
within  such  infected  district,  who  shall 
knowingly  violate  the  provisions  of  section 
6  of  this  act,  shall  be  guilty  of  a  misde- 


meanor, and,  npon  oonHetion,  shall  be  i 
ished  by  a  fine  of  not  less  than  one  hundred 
nor  more  than  five  thousand  dollars,  or  by 
imprisonment  for  not  more  than  one  year^ 
or  by  both  such  fine  and  imprisonment. 
[U.  S.  Comp.  SUt  1901,  p.  3184.] 

''§  8.  That  whenever  any  contagious,  in- 
fectious, or  communicable  disease  affecting 
domestic  animals,  and  especially  the  disease 
known  as  pleuro-pneumonia,  shall  be 
brought  into  or  shall  break  out  in  the  Dis- 
trict of  Columbia,  it  shall  be  the  duty  of 
the  commissionera  of  said  District  to  take 
measures  to  suppress  the  same  promptly 
and  to  prevent  the  same  from  spreading;^ 
and  for  this  purpose  the  said  commission- ^ 
ers  an^hereby  empowered  to  order  and  re-* 
quire  €hat  any  premises,  farm,  or  farms 
where  sudi  disease  exists  or  has  existed,  be 
put  in  quarantine;  to  order  all  or  any  ani- 
mals coming  into  the  District  to  be  detained 
at  anv  place  or  places  for  the  purpose  of  in- 
spection and  exanoination ;  to  prescribe  reg- 
ulations for  and  to  require  the  destruction 
of  animals  affected  with  contagious,  infec- 
tious, or  communicable  disease,  and  for  th» 
proper  disposition  of  their  hides  and  car- 
casses; to  prescribe  regulations  for  disin- 
fection, and  such  other  regulations  as  they 
may  deem  necessary  to  prevent  infection  or 
contagion  being  communicated,  and  shall  re- 
port to  the  Commissioner  of  Agriculture 
whatever  th^  may  do  in  pursuance  of  the 
provisions  o<  this  section.  [U.  &  Comp. 
Stat.  1901,  p.  3184.] 

''S  9.  That  it  shall  be  the  duty  of  the  sev- 
eral United  States  district  attorneys  to- 
proseente  all  violations  of  this  act  which 
shall  be  brought  to  their  notice  or  knowl- 
edge by  any  person  making  the  complaint 
under  oath ;  and  the  same  shall  be  heard  be- 
fore any  district  or  circuit  court  of  the 
United  States  or  territorial  court  holden 
within  the  district  in  which  the  violation  of 
this  act  has  been  committed."  [U.  S.  Comp. 
Stat.  1901,  p.  3185.]  23  SUt  at  L.  31,. 
chap.  60  (U.  S.  Comp.  SUt  1901,  p.  299). 

It  may  be  here  stated  that  by  the  act  of 
Februaiy  9th,  1889,  the  Department  of  Ag^ 
riculture  was  made  one  of  the  Executive 
Departments  of  the  government,  and  placed 
under  the  supervision  and  control  of  a  Seo- 
retaiy  of  Agriculture  (25  Stat  at  L.  659, 
chap.  122,  U.  S.  Comp.  Stat  1901,  p.  285), 
and  that  by  the  act  of  July  14th,  1890,  the 
Secretary  was  vested  with  all  the  authority 
which  by  the  above  act  of  May  29th,  1884, 
was  conferred  upon  the  Commissioner  of 
Agriculture.    26  Stat  at  L.  282,  chap.  707. 

It  is  quite  true,  as  urged  on  behalf  of  the 
defendant,  that  the  transportation  of  live 
stock  from  state  to  state  is  a  branch  of  in- 
terstate commerce,  and  that  any  specified 
rule  or  regulation  in  respect  of  such  trans- 
portation, which  Congress  may  lawfully 
prescribe  or  authorize,  and  whicn  mav  prop- 
erly be  deemed  a  regulation  of  sudi  com- 
merce, is  paramount  throughout  the  Union. 
So  that  when  the  entire  subject  cKf  the 
transportation  of  live  stock  from  one  state 
to  another  is  taken  under  direct  national 
supervision,  and  a  svstem  devised  by  whleb 
diseased  stock  may  be  excluded  from  Inter* 


96 


23  SUPREME  OOUBT  REPORTER. 


Oct.  TerKi 


•  state  commerce^  all* local  or  state  rq^a- 
tions  in  respect  of  such  mattera  and  cover^ 
ing  the  same  ground  will  cease  to  have  anj 
force,  whether  formally  abrogated  or  not; 
and  such  rules  and  regulations  as  Congress 
may  lawfully  prescribe  or  authorize  will 
alone  control.  Oihhona  v.  Ogderu,  9  Wheat. 
1,  210,  6  L.  ed.  23,  73;  Morgan's  L.  d  T.  H. 
d  S.  8.  Co.  V.  Louisiana  Bd.  of  Healthy  118 
U.  S.  455,  464,  30  L.  ed.  237,  241,  0  Sup.  Ct 
Rep.  1114;  Hennington  v.  Georgia,  163  U. 
S.  299,  317,  41  L.  ed.  166,  173,  16  Sup.  Ct. 
Rep.  1086;  ^ew  York,  N.  H.  d  H.  R,  Go,  v. 
Ueio  York,  165  U.  a  628,  631,  41  L.  ed. 
863,  854,  17  Sup.  Ct  Rep.  418;  Missowri, 
K.  d  T.  R.  Co.  V.  Haher,  169  U.  S.  613,  626, 
42  L.  ed.  878,  882,  18  Sup.  Ct.  Rep.  488; 
Rasmusaen  v.  Idaho,  181  U.  S.  198,  200,  45 
L.  ed.  820,  821,  21  Sup.  a.  Rep.  694.  The 
power  which  the  states  might  thus  exercise 
may  in  this  way  be  suspended  until  na- 
tional control  is  abandoned  and  the  subject 
be  thereby  left  under  the  police  power  of  the 
■tates. 

But  the  difficulty  with  the  defendant's 
case  is  that  Coneress  has  not  by  any  statute 
covered  the  whole  subject  of  the  transporta- 
tion of  live  stock  among  the  several  states, 
and,  except  in  certain  particulars  not  in- 
volving the  present  issue,  has  left  a  wide 
field  for  the  exercise  by  the  states  of  their 
power,  by  appropriate  regulations,  to  pro- 
tect their  domestic  animals  against  conta- 
gious,   infectious,   and    communicable    dis- 


An  examination  of  the  animal  industry 
act  will  make  this  entirely  clear.  Three 
distinct  subjects  are  embraced  by  that  act. 
One  is  the  ascertainment  through  the  Agri- 
cultural Department  of  the  condition  of  the 
domestic  animals  of  the  United  States,  the 
causes  of  contagious,  infectious,  or  com- 
municable diseases  affecting  them,  the  best 
methods  for  treating,  transporting,  and  car- 
ing for  animals,  the  means  to  be  adopted 
for  the  suppression  and  extirpation  of  such 
diseases,  particularly  that  of  contagious 
pleuro-pneumonia,  and  to  collect  such  infor- 
mation on  those  subjects  as  will  be  valu- 
able to  the  agricultural  and  commercial  in- 
terests of  the  country.  Congress  did  not 
assume  to  declare  that  "the  rules  and  regu- 
^lations"  which  that  Department  might 
adopt  as  necessary  "for  the  speedy  and  effec- 
tual suppression  and  extirpation  of  said  dis- 
eases" should  have  in  themselves,  or  apart 
from  the  action  of  a  state,  any  binding 
force  upon  the  states.  They  were  to  be  cer- 
tified to  the  executive  authority  of  each 
state,  and  the  co-operation  of  such  authori- 
ties in  executing  the  act  of  Congress  in- 
vited. If  the  authorities  of  any  state 
« adopted  the  plans  and  methods  devised  by 
Sthe  Department,  or  if  the  state  authorities 
*  adoptea  measures  of  their  own  which  the 
Department  approved,  then  the  money  ap- 
'propriated  by  Congress  could  be  used  in 
conducting  the  required  investigations,  and 
^n  such  disinfection  and  quarantine  meas- 
ures as  might  be  necessary  to  prevent  the 
spread  of  the  diseases  in  question  from  one 
state  or  territory  into  another.  Congress 
iid  not  intend  to  override  the  power  of  the 


states  to  care  for  the  safety  of  the  property 
of  their  peoples  by  such  leffislatiim  as  they 
deemed  appropriate.  It  did  not  undertake 
to  invest  any  officer  or  agent  of  the  Depart- 
ment with  authority  to  go  into  a  state  and 
without  its  assent  take  charge  of  the  work 
of  suppressing  or  extirpating  contagious, 
infectious,  or  communicable  diseases  there 
prevailing,  and  which  endangered  the  health 
of  domestic  animals.  Nor  did  Congress 
give  the  Department  authority  by  its  offi- 
cers or  agents  to  inspect  cattle  within  the 
limits  of  a  state,  and  give  a  certificate  that 
should  be  of  superior  authority  in  that  or 
other  states,  or  which  should  entitle  the 
owner  to  carry  his  cattle  into  or  through 
another  state  without  refer^ice  to  the  rea- 
sonable and  valid  regulations  which  the  lat- 
ter state  may  have  adopted  for  the  protec- 
tion of  its  own  domestic  animals.  It  should 
never  be  held  that  Congress  intends  to  su- 
persede, or  by  its  legislation  suspend,  the 
exercise  of  the  police  powers  of  the  states, 
even  when  it  may  do  so,  unless  its  purpose 
to  effect  that  result  is  clearly  manifested. 
This  court  has  said — and  the  principle  has 
been  often  reaffirmed — ^that  "in  the  applica- 
tion of  this  principle  of  supremacy  of  an 
act  of  Congress  in  a  ease  where  the  state 
law  is  but  the  exercise  of  a  reserved  power, 
the  repugnance  or  conflict  should  be  direct 
and  positive,  so  that  the  two  acts  could  not 
be  reconcil»l  or  consistently  stand  togeth- 
er."  Siimott  v.  Davenport,  22  How.  227, 
243,  16  L.  ed.  243,  247.  The  certificate 
given  to  the  defendant  by  Assistant  Inspect- 
or Hart  of  the  Bureau  of  Animal  Industry 
was  in  itself  without  legal  weight  in  Colo- 
rado. As  said  in  Missouri,  K,  d  T.  R.  Co, 
V.  Haher,  above  cited:  "While  the  states 
were  invited  to  co-operate  with  the  general 
government  in  the  execution  and  enforcement 
of  the  act,  whatever  power  th^  had  to  pro- a 
tect  their  domestic  cattle  aeainst  such  dis-JJ 
eases  was  left  untouched  ana*imimpaired  by* 
the  act  of  Congress."  Hence,  it  was  decided 
in  that  case  Uiat  the  animal  Industry  act 
did  not  stand  in  the  way  of  the  stiUe  of 
Kansas  enacting  a  statute  declaring  that 
any  person  driving,  shipping,  or  transport- 
ing, or  causing  to  be  shipped,  driven,  or 
transported  into  or  through  that  state,  any 
cattle  liable  or  capable  of  communicating 
Texas  or  splenetic  fever  to  domestic  cattle 
should  be  liable  to  the  person  injured  there- 
by for  all  damages  sustained  by  reason  of 
the  communication  of  said  disease  or  fever, 
to  be  recovered  in  a  civil  action.  We  there 
held  that  the  Kansas  statute  did  nothing 
more  than  establish  a  rule  of  civil  liability, 
in  that  state,  affected  no  regulation  of  in- 
terstate commerce  that  Congress  had  pre- 
scribed or  authorized,  and  impaired  no  right 
secured  by  the  national  Constitution. 

Another  subject  embraced  by  the  act  of 
Congress  related  to  the  exportation  from 
ports  of  the  United  States  to  ports  in  for- 
eign countries  of  live  stock  affected  with 
contagious,  infectious,  or  communicable  dis- 
eases, especially  pleuro-pneumonia;  and  in 
relation  to  that  matter  the  Secretary  of  the 
Treasury  was  authorized  to  take  such  step! 
and  adopt  such  measures,  not  inconsistent 
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with  the  set  of  Cangnm,  as  he  deemed  nee- 
auaiy.  Am  the  present  case  is  not  one  of 
the  exportation  of  live  stock  to  a  foreign 
country,  it  is  unnecessanr  to  consider  what 
power,  if  any,  remained  with  the  states, 
after  the  passage  of  the  animal  industry 
act,  to  suppress  or  extirpate  diseases  that 
in  fact  affected  live  stock,  which  it  was  the 
purpose  of  the  owners  to  exports 

Still  another  subject  covered  by  the  act  is 
the  driving  on  foot  or  transporting  from 
one  state  or  territory  into  another  state  or 
territory,  or  from  anv  state  into  the  Dis- 
trict of  Columbia,  or  from  the  District  into 
any  state,  of  any  live  stock  knoton  to  be  af- 
fected with  any  contagious,  infectious,  or 
€ommunieable  disease.  But  this  provision 
does  not  cover  the  entire  subject  of  the 
transporting  or  shipping  of  dueased  live 
stock  from  one  state  to  another.  The  owner 
of  such  stock,  when  bringing  them  into  an- 
other state,  may  not  know  them  to  be  dis- 
o  eased ;  but  they  may,  in  fact,  be  diseased,  or 
Sthe  circumstances  ma^  be  such  as  fairly  to 
*  Authorize  the  state  into  which*  they  are 
about  to  be  brought  to  take  such  precau- 
tionary measures  as  will  reasonably  guard 
its  own  domestic  animals  against  danger 
from  contagious,  infectious,  or  communica- 
ble diseases.  The  act  of  Congress  left  the 
state  free  to  cover  that  field  by  such  ref- 
lations as  it  deemed  appropriate,  and  which 
only  incidentally  affected  the  freedom  of 
interstate  oommeroe.  Congress  went  no 
farther  than  to  make  it  an  offense  against 
the  United  States  for  any  one  knotoingly  to 
take  or  send  from  one  state  or  territory  to 
another  state  or  territory,  or  into  the  Dis* 
trict  of  Columbia,  or  from  the  District  into 
BBy  state,  live  stock  affected  with  infectious 
or  communicable  disease.  The  animal  in- 
dustry act  did  not  make  it  an  offense 
against  the  United  States  to  send  from  one 
state  into  another  live  stock  which  the  ship- 
per did  not  know  were  diseased.  The  of- 
fense charged  upon  the  defendant  in  the 
state  court  was  not  the  introduction  into 
Colorado  of  cattle  that  he  knew  to  be  dis- 
eased. He  was  charged  with  having 
brought  his  cattle  into  Colorado  from  cer- 
tain counties  in  Texas,  south  of  the  36th 
parallel  of  north  latitude,  without  said  cat- 
tle having  been  held  at  some  place  north  of 
■aid  parallel  of  latitude  for  at  least  the 
time  required  prior  to  their  being  brought 
into  Colorado,  and  without  having  procured 
from  the  state  veterinary  sanitary  board  a 
certificate  or  bill  of  health  to  the  effect  that 
his  cattle,  in  fact,  were  free  from  all  in- 
fectious or  contagious  diseases,  and  had  not 
been  exposed  at  any  time  within  ninety 
days  prior  thereto  to  any  such  diseases,  but 
had  declined  to  procure  such  certificate  or 
have  the  inspection  required  by  the  statute. 
His  knowledge  as  to  the  actual  condition  of 
the  cattle  was  of  no  consequence  under  the 
state  enactment,  or  under  the  charge  made. 
Our  conclusion  is  that  the  statute  of 
Colorado  as  here  involved  does  not  cover  the 
same  ground  as  the  act  of  Congress,  and 
therefore  is  not  inconsistent  with  that  act; 
23  &  C— 7. 


and  its  constitutionality  is  not  to  be  qpea* 
tioned  unless  it  be  in  violation  of  the  Con- 
stitution of  the  United  States,  independent- 
ly of  any  legislation  by  Congress.  The  lat- 
ter question  we  now  proceed  to  examine. 

Certain  principles  are  well  settled  by  the 
former  decisions  of  this  court.  One  is  that 
the  purpose  of  a  statute,  in  whatever  lan-^ 
guage  it  may  be  framed,  must  be  determined  jj 
by  its  natural *and  reasonable  effect  Hen^» 
derson  v.  New  York,  92  U.  S.  259,  268,  8ub 
nom,  Uenderaon  v.  Wickham,  23  L.  ed.  643, 
548.  Another  is,  that  a  state  may  not,  by 
its  police  regulations,  whatever  their  ob- 
ject, unnecessarily  burden  foreign  or  inter- 
state commerce.  Hannibal  d  St,  J,  R,  Co, 
V.  Uusen,  96  U.  S.  466,  472,  24  L.  ed.  527, 
531.  Again,  the  acknowledged  police  pow- 
ers of  a  state  cannot  legitimately  be  exerted 
80  as  to  defeat  or  impair  a  right  secured  by 
the  national  Constitution,  any  more  than  to 
defeat  or  impair  a  statute  passed  by  Con- 
fess in  pursuance  of  the  powers  granted  to 
it  Gibbons  v.Ogden,  9  Wheat  1,  210,  6  L. 
ed.  23,  73 ;  Missouri,  K.  d  T,R,  Co,  v,  Haber, 
169  U.  S.  613,  625,  626,  42  L.  ed.  878,  882, 
18  Sup.  Ct  Rep.  488,  and  authorities  cited. 

Now,  it  is  said  that  the  defendant  has  a 
right  under  the  Constitution  of  the  United 
States  to  ship  live  stock  from  one  state  to 
another  state.  This  will  be  conceded  on  all 
hands.  But  the  defendant  is  not  given  l^ 
that  instrument  the  right  to  introduce  into 
a  state,  against  its  will,  live  stock  affected 
by  a  contagious,  infectious,  or  oommunicap 
ble  disease,  and  whose  presence  in  the  state 
will  or  may  be  injuriooB  to  its  domestic 
animals.  The  stat»— Congress  not  having 
assumed  charge  of  the  matter  as  involved  in 
interstate  commerce — ^may  protect  its  pec^ 
pie  and  their  property  against  such  dangers, 
taking  care  always  that  the  means  employed 
to  that  end  do  not  go  beyond  the  necessities 
of  the  case  or  unreasonably  burden  the  exer- 
cise of  privil^es  secured  by  the  Constitu- 
tion of  the  United  States. 

Is  the  statute  of  Colorado  liable  to  the 
objection  just  stated  T  Can  the  courts  hold 
that  upon  its  face  it  unreascmably  obstructs 
the  exercise  of  the  general  right  secured  by 
the  Constitution  to  ship  or  send  recognized 
articles  of  commerce  from  one  state  to  an- 
other without  interference  by  local  author- 
ity? Those  questions  must  be  answered  in 
the  negative.  The  Colorado  statute,  in  ef- 
fect, declares  that  live  stock  coining  between 
the  dates  and  from  the  territory  specified 
are  ordinarily  in  such  condition  that  their 
presence  in  the  state  may  be  dangerous  to 
its  domestic  animals;  and  hence  the  re- 
quirement that  before  being  brought  or  sent 
into  the  state  they  shall  either  be  kept  at 
some  place  north  of  the  36th  parallel  of 
north  latitude  for  at  least  ninety  days  prior 
to  their  importation  into  the  state,  or  theei 
owner  must  procure  from  the  state  veteri-JJ 
nary  sanitary  board*a  certificate  or  bill  of* 
health  that  the  cattle  are  free  from  all  in- 
fectious or  contagious  diseases,  and  have 
not  been  exposed  to  any  of  said  diseases  at 
any  time  within  ninety  days  prior  thereta 


13  SUPREME  OOUBT  BEPORTER, 


Oct.  Tbhhw 


As  there  is  no  eridenee  in  the  case  as  to  the 
practical  operation  of  this  regulation  upon 
shippers  of  cattle,  as  it  does  not  appear 
otherwise  than  that  the  statute  can  be 
obeyed  without  serious  embarrassment  or 
Qnreasonable  cost,  the  court  cannot  assume 
arbitrarily  that  the  state  acted  wholly 
without  authority  or  that  it  unduly  bur- 
dened the  exercise  of  the  privilege  of  en- 
gaging in  interstate  commerce.  The  ac- 
cused seems  to  have  been  content  to  rest  his 
defense  upon  such  grounds  as  arose  upon 
the  face  of  the  local  statute,  without  refer- 
ence to  any  evidence  bearing  upon  the  rea- 
sonableness or  unreasonableness  of  the  par- 
ticular methods  adopted  by  the  state  to  pro- 
tect its  domestic  animals.  He  seems  to 
have  been  willing  to  risk  the  case  upon  tho 
simple  proposition — based  upon  the  words 
of  the  state  enactment  and  upon  the  act  of 
Congress,  reinforced  by  certain  regulations 
made  by  the  Agricultural  Department— 
that  the  local  statute  was  inconsistent  with 
that  act,  and  with  the  general  power  of  Con- 
gress to  regulate  interstate  commerce. 

As,  therefore,  the  statute  does  not  forbid 
the  introduction  into  the  state  of  all  live 
Btotk  coming  from  the  defined  territory,— 
that  diseased  as  well  as  that  not  diseased, — 
but  only  prescribes  certain  methods  to  pro- 
tect the  domestic  animals  of  Colorado  from 
contact  with  live  stock  coming  from  that 
territory  between  certain  dates,  and  as  those 
methods  have  been  devised  by  the  state  un- 
der the  power  to  protect  the  property  of  its 
people  from  injury,  and  do  not  appear  upon 
their  face  to  be  unreasonable,  we  must,  in 
the  absence  of  evidence  showing  the  con- 
tnry,  assume  that  they  are  appropriate  to 
the  object  which  the  state  is  entitled  to  ac- 
complish. 

One  other  objection  to  the  Colorado  stat^ 
nte  must  be  noticed,  namely,  that  it  is  in- 
consistent with  the  clause  of  the  Constitu- 
tion declaring  that  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  states.  This 
Dosition  is  untenable.  The  statute  is  equal- 
ly applicable  to  citizens  of  all  the  states. 
No  discrimination  is  shown.  No  privileges 
le  are  granted  to  citizens  of  Colorado  that  are 
•  den led*  to  citizens  of  other  states.  Kim- 
mitih  V.  Ball,  129  U.  S.  217,  222,  32  L.  ed. 
605,  007,  2  Inters.  Com.  Rep.  407,  0  Sup. 
Ct  Rep.  277, 

The  principle  is  universal  that  legisla- 
tion, whether  by  Congress  or  by  a  state, 
must  be  taken  to  be  valid,  unless  the  con- 
trary is  made  clearly  to  appear ;  and  as  the 
contrary  does  not  so  appear,  the  statute  of 
Colorado  is  to  be  taken  as  a  constitutional 
exercise  of  the  power  of  the  state. 

Perceiving  no  error  in  the  judgment  to 
the  prejudice  of  the  plaintiff  under  the  Con- 
stitution of  the  United  States,  ihs  judgmeni 
U  affirmed, 

Mr.  Justice  Brewer  dissented  from  the 
opinion  and  judgment  of  the  court. 


(187  U.  S.  181> 
SIMEON  I.  GRIN,  Appe., 
o. 
JOHN  H.  SHINE. 

Bmiraditicn — jurisdiction  of  United  States 
commiseicner  —  special  deaignation  — 
warrant  o/  arreat—emheszlement—^eufj^ 
dency  of  eompUUnt — evidence — prelimi^ 
nary  requiaition. 

1.  A  United  States  commissioner  was  not  witb* 
out  Jurisdiction  over  extradition  proceedings 
because  at  the  time  the  warrant  of  arrest  was 
issued  he  had  not  been  specially  designated 
to  act  In  such  proceedings,  as  required  by 
U.  8.  Rev.  Stat.  |  5270  (U.  S.  Comp.  Stat. 
1001,  p.  S691),  where  he  did  not  assume  to 
act  therein  until  after  lis  was  so  specially 
designated. 

2.  A  complaint  In  extradition  proceedings^ 
sworn  to  before  a  United  States  commis* 
sloner  authorized  generally  to  take  affidavits^ 
bnt  not  specially  designated  to  act  in  ex- 
tradition proceedings,  is  sufficient  under  U. 
a  Bey.  Stat.  |  6270  (U.  S.  Comp.  Stat.  1901, 
p.  8691),  wbich  only  requires  that  the  war- 
rant of  arrest  in  such  proceedings  shall  Is- 
sue upon  complaint  made  under  oath. 

8.  The  objection  that  the  Judge  issuing  the 
warrant  of  arrest  la  extradition  proceedings 
made  the  warrant  returnable  before  a 
United  States  commissioner  specially  desig- 
nated, as  required  by  U.  S.  Rev.  Stat.  |  5270 
(U.  S.  Comp.  Stat  1901.  p.  3591).  to  act  to 
such  cases.  Is  not  available  when  first  made 
on  habeas  corpus,  even  though  such  section 
aeems  technically  to  require  the  warrant  te 
be  made  returnable  before  the  ukaglstrate  la- 
suing  it. 

4.  A  complaint  la  extradition  proceedings  does 
not  insufficiently  charge  the  crime  of  embes- 
slement,  as  defined  In  Cal.  Pen.  Code.  |  508, 
because  it  alleges  that  the  money  embezzled 
was  Intrusted  to  and  receiyed  by  the  accused 
**in  his  capacity  as  clerk."  Instead  of  charg- 
ing. In  the  language  of  that  section,  that 
such  money  came  Into  his  control  or  cars 
"by  yirtue  of  his  employment  as  such  cleriL** 

5.  The  omission  of  the  word  "fraudulently** 
from  a  complaint  In  extradition  proceedings 
charging  embezzlement  does  not  render  such 
complaint  defectlye.  where  it  alleges  that  the 
accused  "wrongfully,  unlawfully,  sad  fe^ 
oniously"  appropriated  the  property. 

6.  The  production  of  a  certified  copy  of  an  er- 
der  purporting  to  be  signed  and  sealed  by 
a  Russian  examining  magistrate,  which, 
though  not  in  the  form  of  a  warrant  of  ar- 
rest as  used  In  the  United  States,  wss  eyi- 
dently  designed  to  secure  the  apprehension 
of  the  accused  and  his  production  before  sn 
examining  magistrate,  satisfies  the  require- 
ment of  the  extradition  treaty  with  Russia 
of  June  5.  1898  (28  Stat,  at  L.  1071),  that 
applications  for  extradition  shall  be  accom- 
panied by  an  authenticated  copy  of  the  war- 
rant of  arrest,  or  of  some  other  equlyalent 
Judicial  document  issued  by  a  Judge  or  ouc- 
Istrate  duly  authorized  to  do  so. 

7.  Congress  has  dispensed  with  the  require- 
ment of  the  extradition  treaty  with  Rnssla 
of  June  5,  1803  (28  SUt.  at  L.  1071)  wHk 
respect  to  the  production  of  a  copy  of  a  wa^ 
rant  of  arrest,  or  other  equlyalent  docmUBl 
Issued  by  a  magistrate  of  the  Busslsn  Bss- 
pire,  by  U.  8.  Bey.  Stat  |  6270  (U.  S.  ComVi 
Stat.  1901,  p.  8591),  which  Is  applicable  te 
all  foreign  goyernments  with  which  extn^ 
dltion    treaties    haye    been    considered    aafl 
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«lmpl7  rcqnlrei  a  eomplatnt  mider  oath,  a 
warrant  of  arreit,  eTidence  of  crlmlnalltr 
sufficient  to  anstaln  the  charge  vnder  the 
provisions  of  the  proper  treaty,  and  a  cer- 
tificate by  the  magistrate  of  soeh  eTidence 
and  his  conclusions  thereon,  to  the  Secre- 
tary of  State. 

t.  Whether  the  depositions  and  other  docu- 
ments offered  under  the  act  of  August  8, 
1882,  i  6  (22  Stat,  at  L.  216,  chap.  878,  U. 
S.  Comp.  Stat.  1901,  p.  3505),  governing  evi- 
dence In  extradition  cases,  sofflciently  es- 
tablish the  criminality  of  the  accused  for  the 
purposes  of  extradition,  cannot  be  reviewed 
upon  habeas  corpus. 

8.  The  certificate  of  the  ambassador  to  Rnssia 
that  the  depositions  and  other  documents  of- 
fered in  evidence  in  an  extradition  case  "are 
properly  and  legally  authenticated  so  as  to 
entitle  them  to  be  received  and  admitted  as 
evidence  for  similar  purposes  by  the  tri- 
bunals of  Russia,'*  which,  except  for  the  in- 
troduction of  the  words  **as  evidence,'*  is  in 
the  language  of  the  act  of  August  8,  1882, 
I  5  <22  SUt.  at  li.  216,  chap.  878,  U.  S. 
Comp.  Stat.  1901,  p.  8595),  by  which  the 
proceeding  is  governed,  is  not  defective  be- 
cause of  the  addition  of  these  worda 

10.  No  evidence  is  required  in  extradition  pro- 
ceedings, that  the  consul  of  the  foreign  gov- 
ernment who  made  the  complaint  bad  au- 
thority to  do  so,  since  all  that  is  required  by 
U.  8.  Hev.  Stat.  |  5270  (U.  8.  Comp.  Stat. 
1901,  p.  8581),  is  that  such  complaint  be 
nade  under  oath. 

21.  No  preliminary  requisition  from  the  de- 
manding government  is  essential  to  the  ju- 
risdiction of  a  United  States  commissioner, 
under  U.  S.  Bev.  Stat.  I  5270  (U.  S.  Comp. 
Stat.  1901,  p.  8591),  over  extra iltlon  pro- 
ceedings. 

12.  A  saffldent  showing  that  one  accused,  in 
extradition  proceedings,  of  the  crime  of  em- 
besalement,  had  the  care  and  control  of  the 
property  within  the  meaning  of  Cal.  Pen. 
Code,  I  508,  defining  that  crime,  Is  made  by 
a  complaint  which  charges  him  with  having 
eonverted  to  his  own  use  the  proceeds  of  a 
check  after  having  caahed  it  at  a  bank  to 
wliich  he  liad  taken  It  In  accordance  with 
his  employer's  Instructions  to  draw  the 
money  and  take  It  to  a  railroad  station,  to 
be  forwarded  to  another  dty. 


[No.  303.] 

Stitymitted    November    S,    1902, 
December  1,  1902, 


Decided 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northem  District 
of  California  to  review  a  judgment  dismiss- 
ing a  writ  of  habeas  corpus.     Affirmed, 
^See  same  case  below,  112  Fei  790. 
ei 

^  Statement  hj  Mr.  Justice  Browns 
*  *  This  was  an  appeal  from  a  judgment  of 
the  drcuit  court  for  the  northem  district 
of  QUifornia,  dismissing  a  writ  of  habeas 
corpus  sued  out  b^  Grm,  and  remanding 
him  to  the  custody  of  the  defendant,  mar- 
shal for  the  northem  district  of  California, 
who  held  him  under  a  mittimus  issued  hj 
a  commissioner  in  certain  proceeding^  un- 
der a  treaty  with  the  Emperor  of  Russia  for 
the  extradition  of  criminals,  proclaimed 
June  5,  1893.  28  Stat,  at  L.  1071. 
nese  proceedings  were  begun  by  a  com- 


plaint of  Pan]  Kosakevlteh,  Russian  oooaul 
at  the  city  of  Saji  Francisco,  statins,  in?^ 
substance,  that  on  March  6,  1901,  Gnu,  aS 
Cossack  of  the  Don^and  a  Russian  subject,* 
in  the  employment  of  the  firm  of  S.  L.  2^fo 
&  Co.,  doing  business  in  the  city  of  Rostov, 
on  the  river  Don,  in  the  Empire  of  Russia, 
embezzled  the  sum  of  25,000  roubles,  "in- 
trusted to  and  received  by"  him  in  his  capac- 
ity as  "clerk"  of  such  firm,  and  that  he  had 
subsequently  absconded  and  taken  refuge  in 
San  Francisco ;  that  he  had  been  indicted  in 
Russia  for  the  embezzlement  of  the  money, 
and  that  a  mandate  had  been  issued  by  the 
Department  of  State  in  Washington  direct- 
ing the  necessary  proceedings  to  be  had  in 
pursuance  of  the  laws  of  the  United  States, 
m  order  that  the  evidence  of  his  criminal* 
ity  mi|^ht  be  heard  and  considered.  The 
complaint  was  sworn  to  before  George  B. 
Morse,  United  States  commissioner,  with 
the  usual  power  to  take  affidavits,  but  not 
specially  authorized  by  any  court  of  the 
United  States  to  take  proceedings  in  extra- 
dition; that  upon  such  complaint  the  judge 
of  the  district  court  for  the  northern  dis- 
trict of  California  issued  a  warrant  of  arrest, 
and  directed  that  petitioner,  when  arrested, 
should  be  brought  before  E.  H.  Heacock, 
Esquire,  United  States  commissioner,  for 
examination  and  further  proceedings;  that, 
at  the  time  such  warrant  was  issued,  Hea> 
cock  was  not  authorized  to  take  jurisdic- 
tion of  extradition  proceedings,  and  that 
the  evidence  before  him  failed  to  show  that 
the  petitioner  had  o^^nmitted  the  crime  of 
embezzlement. 

Several  other  defects  in  the  extradition 
proceedings  are  set  forth  in  the  petition, 
and  so  far  as  they  are  deemed  material,  ap- 
pear hereafter  in  the  opinion. 

Upon  a  hearing  upon  this  petition  the  oir- 
cuit  court  made  an  order  remandinff  the  pe- 
titioner to  the  custody  of  the  marsnal,  and 
an  appeal  was  thereupon  taken  to  thii 
court.     Be  Grin,  112  Fed.  790. 

Afr.  Georse  !>•  Collins  for  appellant. 
Messrs,    H.    G.   Plait    and    Richard 
Bayne  for  the  Russian  Government. 

Mr.  Justice  Brown  delivered  the  opin-'« 
ion  of  the  court:  ^ 

*  We  shall  only  notice  sudi  alleged  defects* 
in  the  extradition  proceedings  as  are 
pressed  upon  our  attention  in  tne  briefs  of 
counsel.  While  these  defects  are  of  a  tech- 
nical character,  thev  are  certainly  entitled 
to  respectful  and  deliberate  consideration. 
Good  faith  toward  foreign  powers,  with 
which  we  have  entered  into  treaties  of  ex- 
tradition, does  not  require  us  to  surrender 
persons  charged  with  crime  in  violation  of 
those  well-settled  principles  of  criminal 
procedure  which  from  time  immemorial 
nave  characterized  Anfflo-Saxon  jurispru- 
dence. Persons  charged  with  crime  in  for- 
eign countries,  who  have  taken  refuge  here^ 
are  entitled  to  the  same  defenses  as  others 
accused  of  crime  within  our  own  jurisdic- 
tion. 

We  are  not  prepared,  however,  to  yield 
our  assent  to  the  suggestion  that  treaties 


100 


23  SUPREAIE  COURT  REPORTER. 


Oct.  Term^ 


of  extradition  are  invasioxiB  of  the  right  of 
political  habitation  within  our  territory,  or 
that  every  intendment  in  proceedings  to 
carry  oat  these  treaties  shall  be  in  favor  of 
the  party  accused.  Such  treaties  are  rather 
exceptions  to  the  general  riffht  of  political 
a^lom,  and  an  extension  of  our  immigra- 
tion laws  prohibiting  the  introduction  of 
persons  convicted  of  crimes  (18  Stat,  at 
L  477  [chap.  141,  U.  S.  Oomp.  Stat  1901, 
p.  1285]),  by  providing  for  their  deporta- 
tion and  return  to  their  own  country,  even 
before  conviction,  when  their  surrender  is 
demanded  in  the  interests  of  public  Justice. 
There  is  such  a  general  acknowledgment  of 
the  necessity  of  such  treaties  that  of  late, 
and  since  the  facilities  for  the  escape  of 
criminals  have  so  greatly  increased,  most 
civilized  powers  have  entered  into  conven- 
tions for  the  mutual  surrender  of  persons 
charged  with  the  most  serious  nonpolitical 
crimes.  These  treaties  should  be  faithfully 
observed,  and  interpreted  with  a  view  to 
fulfil  our  just  obligations  to  other  powers, 
without  sacrificing  the  legal  or  constitu- 
tional rights  of  the  accused. 

In  the  construction  and  carrying  out  of 
such  treaties  the  ordinary  technicalities  of 
criminal  proceedings  are  applicable  only  to 
a  limited  extent.  Foreign  powers  are  not 
expected  to  be  versed  in  the  niceties  of  our 
criminal  laws,  and  proceedings  for  a  surren- 
der are  not  such  as  put  in  issue  the  life  or 
liberty  of  the  accused.  They  simply  de- 
10  mand  of  him  that  he  shall  do  what  all  good 
S  citizens  are  required,  and  ought  to  be  will- 
•  ing  to*do^  insf,,  submit  themselves  to  the 
laws  of  Uieir  country.  Care  should  doubts 
less  be  taken  that  the  treaty  be  not  made  a 
pretext  for  collecting  private  dd[>ts,  wreak- 
ing individual  malice,  or  forcing  the  sur- 
render of  political  offenders;  but  where  the 
proceeding  is  manifestly  tak&k  in  good 
faith,  a  technical  noncompliance  with  some 
formality  of  criminal  procedure  should  not 
be  allowed  to  stand  in  the  way  of  a  faithful 
discharge  of  our  obli^tions.  Presumably 
at  least,  no  injustice  is  contemplated,  and 
a  proceeding  which  may  have  the  effect  of 
relieving  the  country  from  the  presence  of 
one  who  is  likely  to  threaten  the  peace  and 
good  order  of  the  community  is  rather  to  be 
welcomed  than  discouraged. 

1.  The  first  assignment  of  error  is  that 
the  commissioner  had  no  jurisdiction  over 
the  case,  inasmuch  as  at  the  time  the  war- 
rant of  arrest  was  issued  he  had  not  been 
authorized  to  act  in  extradition  proceedings 
by  any  of  the  courts  of  the  United  States 
under  Rev.  Stat.  }  5270  [U.  S.  Comp.  Stat. 
1901,  p.  3591],  which  reads  as  follows: 

"Sec.  5270.  Whenever  there  is  a  treaty 
or  convention  for  extradition  between  the 
ffovemment  of  the  United  States  and  any 
foreign  government,  any  justice  of  the  Su- 
preme Court,  circuit  Judge,  district  judge, 
commissioner,  authorized  so  to  do  by  any 
of  the  courts  of  the  United  States,  or  judge 
of  a  court  of  record  of  general  jurisdiction 
oi  any  states  may,  upon  complaint  made  un- 
der oath,  charging  any  person  found  within 
the  limits  of  any  state,  district,  or  terri- 
tory   witli   having   committed    within   the 


Jurisdiction  of  any  such  foreign  ffovem- 
ment  any  of  the  crimes  provided  for  by 
such  treaty  or  convention,  issue  his  warrant 
for  the  apprehension  of  the  person  so 
charged,  that  he  may  be  brought  before  such 
justice,  judge,  or  commissi  on  rr,  to  the  end 
that  the  evidence  of  criminality  may  be 
heard  and  considered.  If,  on  such  hearing, 
he  deems  the  evidence  sufficient  to  sustain 
the  charge  under  the  provisions  of  the 
proper  treaty  or  convention,  he  sliall  cer- 
tify the  same,  together  with  a  copy  of  all 
the  testimony  taken  before  him,  to  the  Sec- 
retary of  State,  that  a  warrant  may  issue 
upon  the  reauisition  of  the  proper  authori- 
ties of  such  foreign  government,  for  the  sur^e 
render  of  such  person,  according  to  the  stip-^ 
ulations  of  the  treaty  or* convention;  and* 
he  shall  issue  his  warrant  for  the  commit* 
ment  of  the  person  so  charged  to  the  proper 
jail,  there  to  remain  until  such  surrender 
shall  be  made." 

Under  this  section  it  is  plain,  first,  that 
the  commissioner  must  be  specially  author- 
ized to  act  in  extradition  cases ;  second,  that 
a  complaint  must  be  made  under  oath 
charging  the  crime;  third,  that  a  warrant 
must  issue  for  the  apprehension  of  the  per* 
son;  fourth,  that  he  must  be  brought  beiorc 
such  justice,  judge,  or  commissioner  to  the 
end  that  the  evidence  of  criminality  may  be 
heard  and  considered;  fifth,  that  the  com- 
missioner shall  certify  the  evidence  to  tho 
Secretary  of  State,  that  a  warrant  may  is- 
sue for  the  surrender.  There  is  certainly 
no  requirement  here  that  the  commissioner 
shall  be  authorized  to  act  before  he  assumes 
to  act,  and  in  this  case  there  is  no  evidence 
that  he  assumed  to  act  until  after  October 
17,  1901,  when  he  was  specially  appointed 
for  that  purpose.  The  day  upon  which  the 
petitioner  was  brought  before  the  commis- 
sioner, Heacock,  does  not  appear,  but  hie 
commitment  is  dated  November  19,  1901. 
The  warrant  upon  which  he  was  arrested 
was  issued  October  17,  the  dav  upon  which 
the  commissioner  was  specially  authorized 
to  act. 

It  is  true  that  a  warrant  of  arrest  can 
only  issue  under  fi  5270  [U.  S.  Comp.  Sta^ 
1901,  p.  3591],  upon  a  complaint  made  un- 
der oath;  but  there  is  no  requirement  that 
the  oath  shall  be  taken  before  a  commis- 
sioner authorized  to  act  in  extradition  pro- 
ceedings, or  even  before  the  judge  or  com- 
missioner who  issues  the  warrant  of  arrest. 
While  we  are  bound  to  give  the  person  ac- 
cused the  benefit  of  every  statutory  provi- 
sion, we  are  not  bound  to  import  words  into 
the  statute  which  are  not  found  there,  or  to 
say  that  the  judge  issuing  the  warrant  may 
not  receive  an  oath  taken  before  a  commis- 
sioner authorized  generally  to  take  affida- 
vits. There  is  no  evidence  that  Mr.  Morse, 
who  took  this  complaint,  was  not  a  United 
States  commissioner  appointed  under  the 
act  of  May  28,  1806  (29  SUt.  at  L.  184 
[chap.  252,  U.  S.  Comp.  Stat  1901,  p.  499] )» 
and  the  fact  that  he  signs  his  name  as  sudi, 
and  that  he  was  recognized  as  such  by  the 
circuit  court  in  this  proceeding,  is  suffi- 
cient evidence  of  his  authority.  It  is  true 
the  district  judge,  who  issued  this  warrant 
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•  the  oath,  but  be  was  equally  at  liberty* to 
act  upon  a  complaint  sworn  to  before  a 
United  States  commissioner. 

2.  Nor  did  the  district  judge,  who  is- 
sued  the  warrant,  exceed  his  powers  in 
making  it  returnable  before  a  commis- 
sioner, who  upon  the  same  day  was  spe- 
cially designated  to  act  in  extradition  pro- 
ceedings. It  is  true  that  the  statute  pro- 
vides (S  5270  [U.  S.  Compi  Stat.  1901,  p. 
3591]),  that  the  person  before  whom  the 
complaint  is  made  may  "issue  his  warrant 
for  the  apprehension  of  the  person  so 
charged,  that  he  may  be  brought  before 
euch  justice,  judge,  or  commissioner  to  the 
end  that  the  evidence  of  criminality  may  be 
heard  and  considered;"  but  the  practice  in 
this  as  in  other  proceedings  of  a  criminal  or 
quasi  criminal  nature  has  been  to  make  the 
warrant  returnable  before  the  magistrate 
issuing  the  warrant,  or  some  other  magis- 
trate competent  to  take  Jurisdiction  of  the 
m-oceedings.  In  the  Heinrich  Case,  6 
Blatchf.  414,  Fed.  Cas.  No.  6,369,  the  com- 
plaint was  made  before  Commissioner 
White,  was  laid  before  Mr.  Justice  Nelson 
of  this  court,  who  issued  his  warrant  re- 
turnable before  himself  or  Commissioner 
White.  No  obiection  was  made  to  the  pro- 
ceedings for  this  reason,  though  Uie  case 
was  vigorously  contested  upon  other 
grounds,  notably  because  the  warraat  was 
executed  without  the  limits  of  the  district, 
and  within  the  state  of  Wisconsin.  The 
fact  that  the  point  was  not  made  in  tLe  case 
eertainly  indicates  that  it  was  not  Cvjosid- 
ered  by  counsel  to  be  even  a  plausible 
ground  for  quashing  the  proceedings. 

The  commissioner  Ib  in  fact  an  adjunct 
of  the  court,  possessing  independent^  though 
subordinate,  judicial  powers  of  his  own.  If 
the  district  judge,  acting  under  ft  5270  [U. 
&  Comp.  Stat  1901,  p.  3591],  had  made  the 
warrant  returnable  before  himself,  there 
eould  be  no  doubt  of  its  legality;  and  in 
such  case,  upon  the  return  of  the  warrant 
with  the  prisoner  in  custody,  he  might  re- 
fer the  case  to  the  commissioner  to  examine 
the  witnesses,  hear  the  case,  and  report  his 
conclusions  to  the  court  for  its  approval. 
If  he  could  do  that,  we  see  no  objection  to 
his  referring  the  case  directly  to  the  commis- 
sioner by  making  the  warrant  returnable  be- 
fore him,  inasmuch  as  the  latter  possesses 
the  same  power  with  respect  to  the  extradi- 
QD  tion  of  criminals  as  the  district  judfe  him- 
Stelf.    It  may  be  said  that  technic^ly  the 

*  warrant  should  be  made*  returnable  before 
the  magistrate  issuing  it,  but  where  it  is 
made  returnable  before  another  officer,  hav- 
Uiflr  the  same  power  and  jurisdiction  to  act, 
we  do  not  think  it  is  fairly  open  to  criU- 


Tliis  practice  is  by  no  means  unknown 
under  the  criminal  laws  of  the  several 
states.  Urns,  in  Com.  v.  0*ConneU,  8  Oray, 
404,  it  was  held  that  a  mere  grant  of  "ex- 
dnsive  jurisdiction"  to  a  police  court  over 
certain  offenses  did  not  exclude  the  author' 
It^  of  Justices  of  the  peace  to  receive  oom- 
Biaints  and  issue  warrants  returnable  be- 
fore that  court.    To  the  same  effect  are 


Com.  V.  Pindar,  11  Met  539;  Com.  v. 
Roark,  8  Cush.  210;  Com,  v.  Wolcott,  110 
Mass.  67 ;  Hendee  v.  Taylor,  29  Conn.  448. 

No  objection  seems  to  have  been  taken  to 
the  proceedings  before  the  commissioner  up- 
on the  ground  that  he  did  not  issue  the 
warrant,  and  as  he  was  fully  vested  with 
authority  to  act  in  extradition  cases  we  do 
not  think  the  fact  that  the  judge,  for  the 
convenient  despatch  of  business,  made  his 
warrant  returnable  before  such  commis- 
sioner can  be  made  available  upon  a  writ  of 
habeas  corpus. 

3.  The  eighth  assignment  of  error  turns 
upon  the  sufficiency  of  the  charge  of  embez- 
zlement The  first  article  of  the  extradi- 
tion treaty  with  Russia  of  June  5,  1893  (28 
Stat  at  L.  1071),  after  providing  for  the 
mutual  surrender  of  fugitive  criminals  from 
one  country  to  another,  declares  that  "this 
shall  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  so 
charged  shall  be  found,  would  justify  his  or 
her  apprehension  and  commitment  for  trial, 
if  the  crime  or  offense  had  been  there  com- 
mitted." We  do  not  deem  it  necessary  to 
in(}uire  whether  the  words  "evidence  of 
criminality"  include  a  definition  of  the 
crime  charged  or  to  determine  by  what  law 
the  elements  of  the  crime  of  embezzlement 
are  fixed.  Moore,  Extradition,  §  344.  As 
the  petitioner  has  sought  to  apply  the  defi- 
nition of  embezzlement  given  in  the  law  of 
California  as  likely  to  l^  most  favorable  to 
himself,  and  the  prosecution  has  assented  to 
this  view,  we  assume  for  the  purposes  of 
this  case  that  this  is  the  definition  contem- 
plated by  the  treaty. 

Section  508  of  the  Penal  Code  of  Calif  or*  e^ 
nia  is  as  follows:  JJ 

•'*Every  clerk,  asent,  or  servant  of  any» 
person  who  fraudulently  appropriates  to  his 
own  use,  or  secretes  with  a  fraudulent  in- 
tent to  appropriate  to  his  own  use,  any 
property  of  another  which  has  come  into 
his  control  or  care  by  virtue  of  his  employ- 
ment as  such  clerk,  agents  or  servant,  is 
guilty  of  embezzlement" 

Objection  is  made  to  the  complaint  upon 
the  ground  that  there  is  no  allegation  that 
the  money  embezzled  came  into  his  control 
or  care  *'by  virtue  of  his  employment"  as 
such  clerk,  the  allegation  bdng  that  Grin 
was  employed  as  clerk;  that  while  so  em- 
ployed the  money  was  intrusted  to  and  re- 
ceived bv  him  "in  his  capacity  as  clerk,"  as 
aforesaid.  Whatever  might  be  the  force  of 
an  objection  to  an  indictment  that  it  does 
not  set  out  in  the  exact  language  of  the 
statute  the  fact  that  the  money  came  into 
his  possession  by  virtue  of  his  employment^ 
we  think  that  the  complaint  In  this  partic- 
ular is  clearlv  sufficient  It  is  a  general 
principle  of  criminal  law  that  the  complaint 
need  not  set  forth  the  crime  with  the  par- 
ticularity of  an  indictment,  and  that  it  is 
sufficient,  if  it  fairlv  apprises  the  party  of 
the  crime  of  which  he  is  charged,  if  there 
be  any  distinction  at  all  between  an  auc- 
tion that  money  came  into  the  possession 
of  a  person  by  virtue  of  his  employment  as 
clerk,  and  in  his  capacity  as  derk,  it  k  too 


MS 


23  SUPREMB  OOUBT  BEPOBTEB. 


Oct.  Tbrm. 


■hadowy  to  be  made  a  matter  of  exception 
to  the  complaint. 

4.  Bqually  unfounded  is  it  that  the  com- 
plaint IS  defective  because  it  does  not  use 
the  word  ''fraudulently/'  the  allegation  be- 
inff  ''that  the  accused  wrongfully,  unlaw- 
fully,  and  feloniously  appropriated  said 
money."  As  the  word  '^embezzled"  itself 
implies  fraudulent  conduct  on  the  part  of 
the  person  recdving  the  money,  the  addition 
oi  the  word  "fraudulent"  would  not  en- 
large or  restrict  its  signification.  Indeed,  it 
is  impossible  for  a  person  to  embezzle 
the  money  of  another  without  committing  a 
fraud  upon  him.  The  definition  of  the 
word  "embezzlement"  is  ^ven  by  Bouvieras 
'^e  fraudulent  appropriation  to  one's  own 
use  of  the  money  or  goods  intrusted  to  one's 
earo  by  another.**  In  Ban  Pranoisoo  t. 
RandaU^  54  Cal.  408,  a  complaint  that  de- 

ofendant  did  "wilfully,  unlawfully,  and  felo- 

^i^nsly  embezzle  and  oonvert"  certain  se- 

•  enrities  to  his*  own  use,  was  held  to  be  a 

sufficient  eomplianoe  with   §    1426   of  the 

Penal  Code,  requiring  the  offense  charged  to 

be  set  forth  "with  such  particulars  of  time, 

5 lace,  person,  and  property  as  to  enable  the 
efcndant  to  understand  distinctly  the 
character  of  the  offense  complained  of,  and 
to  answer  the  complaint."  The  complaint 
in  this  case  differs  from  that  only  in  the 
substitution  of  the  word  ^wrongfully"  for 
the  word  "wilfully,"  and  we  think  it  is 
clearly  sufficient.  As  the  word  "embezzle^' 
implies  a  fraudulent  intent,  the  addition  of 
the  word  "fraudulently"  is  mere  surplus- 
age. Reeves  v.  State,  95  Ala.  31,  11  So. 
158;  United  States  v.  Lancaster,  2  McLean, 
481,  Fed.  Cas.  No.  16,656;  State  t.  Wolff, 
34  La.  Ann.  1153;  State  r,  Trolson,  21  Ney. 
419,  32  Pac.  930;  State  v.  Oomhs,  47  Kan. 
136,  27  Pac.  818.  We  express  no  opinion 
MM  to  whether  it  would  be  necessary  in  an 
Indictment. 

5.  It  is  further  insisted  that  the  treaty 
requires  an  authenticated  copy  of  the  war- 
rant of  arrest  or  of  some  other  equivalent 
Judidal  document,  issued  by  a  judge  or 
magistrate  of  the  foreign  government  duly 
authorized  so  to  do,  and  that  there  is  no 
such  process  in  the  record  as  a  warrant  of 
arrest  or  its  equivalent  It  is  true  that 
art.  6  of  the  treaty  provides  that  "when  the 
person  whose  surrender  is  asked  shall  be 
merely  charged  with  the  eonmiission  of  an 
extraditable  crime  or  offense,  the  applica- 
tion for  extradition  shall  be  accompanied  by 
an  authenticated  copy  of  the  warrant  of  ar- 
rest or  of  some  other  equivalent  judicial 
document,  issued  by  a  judge  or  a  magistrate 
duly  authorized  to  do  so."  But  it  can 
hardly  be  expected  of  us  that  we  should  be- 
come conversant  with  the  criminal  laws  of 
Russia,  or  with  the  forms  of  warrants  of 
arrest  used  for  the  apprehension  of  crimi- 
nals. The  clause  is  satisfied  by  the  produc- 
tion of  an  equivalent  document.  On  exam- 
inati<ni  of  the  record  we  find  a  certified  copy 
of  an  order  by  one  purporting  to  act  as  an 
examining  magistrate,  and  reciting  that 
*'liavlng  investigated  the  preliminary  exam- 
ination concerning  the  accusation  of  the 
Cossack,  Simeon  Grin,"  and  that  "as  he  is 


hiding  under  a  false  name,  and,  as  is  seen 
from  his  letters,  is  looking  out  for  means 
to  prevent  his  arrest  and  tne  finding  out  of 
his  address  by  the  authorities,  his  temporal  jj 
place  of  residence  being  knoMm  at  present,"  h 
pursuant  to  art.  389  of  the  Criminal* Code* 
of  Procedure,  "he  is  ordered  to  be  brought 
to  the  city  of  Rostov  on  the  Don,  in  order 
to  be  placed  at  the  dispositicm  of  the  exam- 
ining magistrate  of  tne  Taganrog  circuit 
court."  This  order  purports,  not  only  to  be 
signed,  but  sealed,  by  the  examining  magis- 
trate Okladnykb,  and  while  it  is  not  in  the 
form  of  a  warrant  of  arrest  as  used  in  this 
country,  it  is  evidentiy  designed  to  secure 
the  apprehension  of  tiie  accused,  and  his 
production  before  an  examining  magistrate. 
This  seems  to  us  a  sufficient  compliance 
with  tiie  treaty.  If  not  a  warrant  of  arrest 
it  is  an  equivalent  judicial  document,  issued 
by  a  judge  or  magistrate  authorized  to  do 
so. 

But  there  is  another  consideration  in  this 
connection  which  should  not  be  overlooked. 
While  the  treaty  contemplates  the  produc- 
tion of  a  copy  of  a  warrant  of  arrest  or 
other  equivalent  document,  issued  b^  a 
magistrate  of  the  Russian  Empire,  it  is 
within  the  power  of  Congress  to  dispense 
with  this  requirement,  and  we  think  it  has 
done  so  by  Rev,  Stat.  |  5270  [U.  8,  Comp. 
Stat.  1901,  p.  3591],  hereinbefore  cited. 
The  treaty  is  undoubtedly  obligatoir  upon 
both  powers,  and,  if  Congress  should  pre- 
scribe additional  formalities  than  those  re- 
quired by  the  treaty,  it  might  become  the 
subject  of  complaint  by  the  Russian  govern- 
ment and  of  further  negotiations.  But  not- 
withstanding such  treaty.  Congress  has  a 
perfect  right  to  provide  for  the  extradition 
of  criminals  in  its  own  way,  with  or  with- 
out a  treaty  to  that  effect,  and  to  declare 
tnat  foreign  criminals  shall  be  surrendered 
upon  such  proofs  of  criminality  as  it  may 
judge  sufficient.  Castro  v.  De  Uriarte,  16 
Fed.  93.  This  appears  to  have  been  the  ob- 
ject of  8  5270  [U.  S.  Comp.  Stat  1901,  p. 
3591],  which  is  applicable  to  all  foreign 
governments  with  which  we  have  treaties 
of  extradition.  The  requirements  of  that 
section,  as  already  observed,  are  simply  a 
complaint  under  oath,  a  warrant  of  arrest, 
evidence  of  criminality  sufficient  to  sustain 
the  charge  under  the  provisions  of  the  prop- 
er treaty  or  convention,  a  certificate  by  the 
magistrate  of  sudi  evidence  and  his  con- 
clusions thereon,  to  the  Secretary  of 
State.  As  no  mention  is  here  made  of  a 
warrant  of  arrest^  or  other  equivalent  doc- 
ument, issued  by  a  foreign  magistrate,  weg 
do  not  see  the  necessity  of  its  production,  h 
This  is  one  of  the  requirements  oPthe  treaty* 
which  Congress  has  intentionally  waived. 
Moore,  Extradition,  §  70. 

6.  Again,  it  is  alleged  that  although  the 
complaint  sets  forth  that  criminal  proceed- 
ings have  been  instituted  in  Russia,  and 
that  Grin  had  been  therein  "indicted"  for 
embezzlement,  no  indictment  has  ever  been 
found,  and  that  no  other  evidence  of  crimi- 
nality can  be  received.  It  is  obvious  that 
the  word  "indictment,"  as  it  appears  in  this 
complaint^  was  used  in  the  general  sense  of 
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diamd  or  aeeiiMd  hf  Ugal  proceedings,  and 
not  UL  ihm  technical  soue  oi  an  indictment 
ma  here  understood.  An  indictment  is  a 
technical  word  peculiar  to  Anglo*Sazon  Ju- 
risprudence, and  implies  the  finding  of  a 
grand  jniy.  To  give  it  the  construction 
contended  for  would  require  us  to  know 
what  an  indictment  was  under  the  laws  of 
Bussia  and  to  inspect  it,  at  least  so  far  as 
to  ascertain  the  charge  for  which  the  con- 
▼iction  of  the  accused  is  sought.  No  in- 
dictment was  necessary  to  be  produced  un- 
der this  complaint,  the  proceeding  being 
fovemed  by  ft  6  of  the  act  of  August  3,  1882 
22  Stat  at  L.  216  [chap.  378,  U.  6.  Comp. 
Btat.  1901,  p.  3595] ) : 

''That  in  all  cases  where  any  depoeitions, 
warrants,  or  other  papers  or  copies  thereof 
•hall  be  offered  in  evidence  upon  the  hear- 
ing of  any  extradition  case  under  title  sixty- 
■ix  of  the  Kevised  Statutes  of  the  United 
States  [}§  5270  and  6271,  U.  S.  Comp. 
Stat.  1901,  pp.  3691,  3593],  such  depoai- 
tions,  warrants,  and  other  papers,  or  the 
conies  thereof,  shall  be  received  and  admit- 
tea  aa  evidence  on  aucfa  hearing  for  all  the 
purposes  of  such  hearing,  if  they  shall  be 
properly  and  legally  authenticated  so  far 
aa  to  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  shall 
have  escaped,  and  the  certificate  of  the 
principal  diplomatic  or  consular  officer  of 
the  United  States,  resident  in  such  foreign 
country,  shall  be  proof  that  any  deposition, 
warrant,  or  other  paper,  or  oopies  thereof, 
•o  offered,  are  authenticated  in  the  manner 
leouircd  by  this  acU" 

The  sufficiency  of  such  evidence  to  estab- 
liah  the  criminality  of  the  accused  for  the 
purposes  of  extradition  cannot  be  reviewed 
upon  habeas  corpus.  Be  OteUta  y  Cortes, 
136  U.  S.  330.  tub  nam.  Otewi  y  Corte»  v. 
JacobuSf  34  L.  ed.  464,   10  Sup.  Ct  Rep. 

S  7.  It  is  further  insisted  that  the  deposi- 
*  tiona  and  other^ocum^its  which  appear  in 
the  record  have  not  been  properly  and  le- 
gally authenticated.  The  certificate  of  the 
ambassador  in  that  connection  is  that  these 
papers  "^are  properly  and  legally  authenti- 
cated so  as  to  entitle  them  to  be  received 
and  admitted  as  evidence  for  similar  pur- 
poses by  the  tribunals  of  Russia."  As  this 
IS  a  literal  conformation  to  the  above  stat- 
ute, adding  only  the  words,  "as  evidence,"  it 
is  difficult  to  see  in  what  respect  it  is  defi- 
cient. If  we  were  to  hold  that  a  certificate 
in  the  language  of  the  statute  was  insuffi- 
cient, the  certifying  officer  would  be  at 
once  embariced  upon  a  sea  of  speculation  as 
to  the  proper  form  of  such  certificate,  and 
would  be  utterly  without  a  ^de  in  endeav- 
orinff  to  ascertain  what  the  requirements 
of  the  law  were  in  that  particular.  All 
that  was  decided  in  the  case  of  Re  Oteiea  y 
Cariee,  136  U.  S.  330,  aub  nom,  Oteiea  y  Cor- 
tea  V.  Jacobus,  34  U  ed.  464, 10  Sup.  Ct  Rep. 
1031,  in  this  connection  was  that  deposi- 
tions and  other  papers  authenticated  and 
certified  as  reauired  by  the  act,  were  not 
admissible  on  the  part  of  the  accused.  The 
Introduction  of  the  words  *'as  evidence"  does 


not  vitiate  the  certificate.  We  fiud  it  diffi- 
cult to  conceive  any  other  purpose  for  which 
such  depositions  could  be  used  except  aa 
evidence  of  criminality. 

8.  No  evidence  was  re<juired  that  the 
Russian  consul  had  authoritv  to  make  the 
complaint.  All  that  is  required  by  f  5270 
[U.  S.  Comp.  SUt.  1901,  p.  3591],  is  that 
a  complaint  shall  be  made  under  oath.  It 
may  be  made  by  any  person  acting  under 
the  authority  of  the  foreign  government 
having  knowledge  of  the  facts,  or,  in  the 
absence  of  such  person,  by  the  official  rep- 
resentative of  the  foreign  government,  based 
upon  depositions  in  his  possession,  although 
under  the  first  article  of  the  treaty  the  ac- 
cused can  only  be  surrendered  upon  a  '"re- 
quisition" of  the  foreign  government,  and 
bv  art.  6  such  requisition  must  be  made  by 
the  "diplomatic  a^ent  of  the  demanding 
£;ovemment,"  and  in  case  of  his  absence 
from  the  seat  of  government^  by  the  ''aupe- 
rior  consular  officer."  It  is  true  that  art. 
7  of  the  treaty  provides  that  it  ''shall  be 
lawful  for  any  competent  judicial  authority 
of  the  United  States,  upon  production  of  a 
certificate  issued  by  the  Secretary  of  State, 
stating  that  request  has  been  made  by  the 
Imperial  Government  of  Russia  for  thej 
provisional  arrest  of  a  person  convicted  orS 
accused  of  the  commission  therein  *  of  a* 
crime  or  offense  extraditable  under  this  con- 
vention, and  upon  complaint,  duly  mad^ 
that  such  crime  or  offense  has  been  so  com- 
mitted, to  issue  his  warrant  for  the  appre- 
hension of  such  person;"  and  in  this  case 
it  appears  by  the  certificate  of  the  acting 
Secretary  ol  State  that  application  wa« 
made  in  due  form  by  the  chai^  d'  affaires 
of  Russia  accredited  to  this  government,  for 
the  arrest  of  Orin,  alleged  to  be  a  fugitive 
from  the  justice  of  Russia.  This,  however, 
was  entirely  indq>endent  of  the  proceedings 
before  the  magistrate,  which  might  have 
been  instituted  by  any  person  making  a 
complaint  under  oath  and  acting  by  tha 
permission  or  authority  of  the  Russian  gov- 
ernment. While  art.  7  undoubtedly  con- 
templates a  prior  certificate  of  the  Secre- 
tary of  State,  the  language  of  tiie  article  is 
merely  permissive,  and  does  not  compel  the 
production  of  such  certificate  before  the 
warrant  can  be  issued. 

It  might  readily  happen  that  the  foreign 
representative  might  have  no  knowledge  of 
the  facts  necessary  to  be  embodied  in  a  com- 
plaint, and  have  no  documentary  evidence 
then  at  hand  to  prove  them.  In  audi  case 
if  a  complaint  could  not  be  made  by  a  pri- 
vate person,  bavins  knowledse  of  the  facta, 
the  surrender  might  easily  be  defeated  l^ 
the  flight  of  the  accused. 

It  might  readily  happen  that  the  foreign 
from  the  demanding  government  was  necea- 
saiT  to  be  produced  before  the  commissioner 
could  act  {Re  Herris,  32  Fed.  583),  but  the 
opinion  in  this  case  was  reversed  by  Mr. 
Justice  Brewer  on  appeal  to  the  circuit 
court,  who  held  that  no  preliminary  requi- 
sition waa  necessarv,  aa  extradition  could 
not  be  consummated  without  action  by  the 
executive  in  the  last  instance,  and  that  the 
authority  of  the  foreign  government  to  act 
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need  not  appear  In  the  oomplalnt,  if  it  were 
made  to  appear  in  the  examiDation  before 
the  commissioner,  or  eLsewhere  in  the  pro- 
ceedings. Bearing  in  mind  the  frequent 
necessity  for  immediate  acticm  in  case  the 
whereabouts  of  the  accused  is  ascertained, 
the  delay  necessary  to  procure  a  prelimi- 
nary requisition  might  often  result  in  the 
defeat  of  justice. 

Tn  Kaine*8  Case,  14  How.  129,  14  L.  ed. 
355..  this  court  was  nearly  equally  divided 
19  upon  the  question  whether  a  preliminary 
2  mandate  from  the  executive  was  necessary. 
•  So  long  as  Mr.*Justice  Nelson,  who  thought 
such  mandate  necessary,  remained  upon  the 
bench  his  opinion  was  followed  in  the  sec- 
ond circuit  {Re  B enrich,  5  Blatchf.  414, 
Fed.  Cas.  No.  6,369;  Re  Parez,  7  Blatchf. 
34,  345,  Fed.  Cas.  Nos.  4644,  4645);  but 
since  that  time  a  different  view  has  been 
taken  of  the  question.  Re  Macdonnell,  11 
Blatchf.  79,  Fed.  Cas.  No.  8,771;  Re  Thomas, 
12  Blatchf.  370,  Fed.  Cas.  No.  13,887. 
Judge  Lowell's  opinion  accorded  with  the 
later,  and,  as  we  think,  sounder  views  (Re 
Kelley,  2  Low.  Dec  339,  Fed.  Cas.  No. 
7,655).  See  also  Benson  v,  MoMahon,  127  U. 
8.  457.  32  L.  ed.  234,  8  Sup.  Ct  Rep.  1240. 
9.  It  is  again  objected  that  the  facts  set 
forth  in  the  record  show  that  defendant,  if 
guilty  at  all,  is  guilty  of  larceny,  and  not 
of  embezzlement,  and  that»  as  the  laws  of 
California  make  a  dear  distinction  between 
embezzlement  and  larceny,  he  cannot  beheld 
for  one  crime  upon  proof  of  his  guilt  of  the 
other.  The  charge  set  forth  in  the  com- 
plaint is  that  Zeefo,  one  of  the  members  of 
the  firm  of  £.  L.  Zeefo  &  Co.,  intrusted  and 
delivered  a  check  for  the  money  to  Grin, 
who  subsequently  received  the  money  from 
the  bank  to  take  it  to  the  Vladikavkaz 
Hallway  Company,  bv  which  it  was  to  be 
taken  to  Novorosseesk,  and  upon  the  same 
day  absconded.  Upon  these  facts  it  is  in- 
sisted Uiat  the  defendant  had  nothing  more 
than  the  bare  custody,  as  distinguished 
from  the  possession  of  tlie  money,  and  there- 
fore could  not  and  did  not  embezzle  it»  but 
stole  it. 

Bv  §  503  of  the  Code  of  California  ''em- 
bezzlement is  the  fraudulent  appropriation 
of  property  by  a  person  to  whom  it  has  been 
intrusted,"  and  by  §  508,  ''every  clerk, 
agent,  or  servant  of  any  person  who  fraud- 
ulently appropriates  to  his  own  use  .  •  . 
any  property  of  another  which  has  come  in- 
to his  control  or  care  by  virtue  of  his  em- 
ployment as  such  clerk,  agent,  or  servant, 
is  guilty  of  embezzlement.''  As  Grin  was 
clerk  of  the  firm,  and  as  the  money  was  de- 
livered to  him  in  his  capacity  as  clerk  for 
a  special  purpose,  it  certainly  came  into  his 
control  or  care.  We  do  not  care  to  inquire 
into  the  soundness  of  the  distinction  made 
in  some  of  the  older  cases  between  the  cus- 
tody and  possession  of  property,  because 
under  the  section  above  <]uoted  nothing 
more  is  necessary  to  constitute  embezzle- 
nent  than  that  the  party  charged  should 

Shave  the  control  or  care  of  the  money. 
^     The  eaaes  in  Oeilifomia  upon  this  subject 
*  are  decisive.    Thus,*  in  E»  parte  Bedley,  31 
CM.  108,  where  the  agent  of  an  express  com- 


pany, anthoiized  to  draw  tel^raphle 
chedcs  on  his  principal  for  money  to  be  used 
in  the  principal's  business,  but  not  to  draw 
individual  checks,  drew  certain  checks  as 
agent  for  money  to  be  used  in  his  private 
business,  and  the  principal  paid  the  mon^ 
to  the  drawee,  it  was  held  to  amount  to  a 
receipt  of  the  money  of  the  principal  by  the 
agent  "in  the  course  of  his  employment." 
It  was  further  held  that,  in  order  to  con- 
vict one  of  embezzling  money  of  his  princi- 
pal, it  was  necessary  to  establish  four 
propositions:  First,  Uiat  the  accused  was 
an  agent;  second,  tiiat  he  received  money 
belonging  to  his  principal;  third,  that  he 
received  It  in  the  course  of  his  employment; 
fourth,  that  he  converted  it  to  his  own  use 
with  intent  to  steal  the  same.  In  People  t. 
Tomlinson,  102  Cal.  19,  36  Pac  606,  a  re- 
cent case  upon  the  same  subject,  the  law 
of  California  was  summed  up  as  follows: 
"Where  one  honestly  receives  the  possession 
of  goods  upon  a  trust,  and  after  receiving 
them  fraudulently  ocmverts  them  to  his  own 
use,  it  is  a  case  of  embezzlement;  •  •  • 
but  where  the  possession  has  been  obtained 
through  a  trick  or  device,  with  the  int^it» 
at  the  time  the  party  receives  it,  to  convert 
the  same  to  his  own  use,  and  the  owner  ol 
the  property  parts  merely  with  the  posses- 
sion, and  not  with  the  title,  the  offense  is 
larceny." 

These  cases  are  strictly  in  line  with  that 
of  Moore  v.  XJnAted  States,  160  U.  S.  268, 
40  L.  ed.  422,  16  Sup.  Ct  Rep.  294,  in  which 
we  held  that  "embezzlement  is  the  fraud- 
ulent appropriation  of  property  by  a  per- 
son to  whom  it  has  been  intrusted,  or  into 
whose  hands  it  has  lawfully  come;  and  it 
differs  from  larceny  in  the  fact  that  the 
original  taking  of  the  property  was  lawful, 
or  with  the  consent  of  the  owner,  while  in 
larceny  the  felonious  intent  must  have  ex- 
isted at  the  time  of  taking." 

The  cases  relied  upon  by  the  petitioner 
are  of  the  latter  description.  Thus,  in  Peo- 
ple V.  Ahhott,  53  Cal.  284,  31  Am.  Rep.  59, 
defendant  was  instructed  by  a  bank  to  pur- 
chase silver  for  its  account;  and,  to  provide 
him  with  funds,  the  bank  certified  and  de- 
livered him  a  check  drawn  by  him  on  the 
bank.  He  did  not  purchase  the  silver,  but 
used  the  check  for  his  own  purposes.  It^ 
was  held  that,  if  he  took  the  custody  of  theS 
certified  chedL*with  the  intention  of  steal-* 
ing  it,  he  was  guilty  of  larceny.  The  ques- 
tion was  treated  as  one  for  the  jury.  In 
People  V.  Raschke,  73  Cal.  378,  15  Pac.  13, 
it  was  held  that  if  one,  through  false  rep- 
resentations, obtains  the  poesession  of  per- 
sonal property  with  the  consent  of  the 
owner,  but  without  a  change  of  the  general 
title,  he  is  guilty  of  larceny,  upon  subse- 
quently converting  the  same  to  his  own  use, 
if  he  had  the  felonious  intent  to  steal  the 
property  at  the  time  the  possession  was  ob- 
tained. The  authority  of  these  cases  is  not 
(questioned.  In  the  case  under  considera- 
tion, a  check  was  delivered  to  the  petitioner 
with  instructions  to  draw  the  money  from 
the  bank,  take  it  to  the  railway  station,  to 
be  forwarded  to  another  city.  Tha  facts 
show  that  he  obtained  poesession  of  both 
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the  chedc  and  ttie  mon^,  hoamtty,  and  with 
the  consent  of  his  principal,  and  Bubae- 
quently  converted  it  to  his  own  nse.  Prima 
facie,  at  least,  this  makes  a  case  of  embez- 
dement,  and  if  there  were  in  fact  an  orig- 
inal intent  to  steal,  that  is  a  question  for 
a  jury  in  a  Russian  court  to  pass  upon.  It 
is  sufficient  for  the  purposes  of  this  pro- 
ceeding that  a  prima  facie  case  of  embezzle- 
ment IS  made  out. 

This  disposes  of  all  the  questions  made 
in  the  brief,  and  the  judgment  of  th^  Or' 
Mitt  Court  i$  affirmed. 


(187  U.  8.  289) 

HENRY  B.  F.  KACFARLAND,  John  W. 
Roes,  and  John  Biddle,  Commissioners  of 
the  District  of  Columbia,  Appts,, 

JESSE  BROWN  and   Rosa  Wallach. 

Appeal — final  judgment, 

A  decree  of  the  court  of  appeals  of  the  Dis- 
trict of  Cohimbla,  which  reversed  an  order 
of  the  supreme  court  of  that  District  In  con- 
demnation proceedings,  and  remanded  the 
cause  to  that  court,  **that  proceedings  may 
be  taken  and  a  Jury  of  twelve  ordered  as  di- 
rected by  the  statute,"  Is  not  a  final  decree 
for  the  purpose  of  an  appeal  to  the  Supreme 
Court  of  the  United  Statea 

[No.  331.] 

Arffued    Vovemher   5,    190S.    Decided    De- 
cember 1,  1902. 

APPEAL  from   the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  an  order  of  the  Su- 

Sreme  Court  of  the  District  and  remanded 
lie    cause    for    further    proceedings.    Die* 
miseed. 

See  same  case  below,  80  Wash.  Jm.  Rep. 
286. 
o 

S  statement  by  Mr.  Jnstice  SHiyass 
•  *  Under  the  act  of  Congress  entitled  "An 
Act  for  the  Extension  of  Pennsylvania  Ave- 
ane  Southeast,  and  for  Other  Purposes," 
approved  March  3,  1899  (30  Stat,  at  L. 
1881,  chap.  461),  Uie  commissioners  of  the 
IMstrict  of  Columbia  were  by  the  terms  of 
I  6  of  said  act  ''authorized  and  directed  to 
iBstitnte  by  a  petition  in  the  supreme  eourt 
of  the  District  of  Columbia,  sitting  as  a 
district  court,  a  proceeding  to  condemn  the 
land  necessary  for  the  eictension  and  widen- 
ing of  Sherman  avenue  from  Florida  ave- 
nue to  Whitn^  avenue  with  the  uniform 
width  of  one  hundred  feet"  The  prorisions 
of  said  I  6  are  as  follows: 

*Sec  5.  That  within  ninety  da^s  after 
Ike  approval  of  this  act  the  commissioners 
d  the  District  of  Columbia  be,  and  they  are 
h&nfyy,  authorised  and  directed  to  institute 
hj  a  petition  in  the  supreme  court  of  the 
Instrict  of  Columbia,  sittins  as  a  district 
eonrty  a  proceeding  to  eoiSemn  the  land 
necessary  for  the  ertension  and  widening  of 
Shmnan  avenue  from   Florida   avenue   to' 


Whitney  avenue  with  the  uniform  width  of 
one  hundred  feet. 

"That  of  the  amount  found  due  and 
awarded  for  damages  for  and  in  respect  of 
the  land  condemned  under  this  act  for  the 
extension  and  widening  of  said  Sherman 
avenue  not  less  than  one  half  thereof  shall 
be  assessed  by  said  jury  in  said  proceedings 
against  those  pieces  or  parcels  of  ground 
abutting  on  both  sides  of  Sherman  avenue, 
and  the  extension  thereof  as  herein  pro- 
vided, to  a  distance  of  three  hundred  feet 
from  the  building  lines,  on  the  east  and 
west  sides  of  Sherman  avenue  as  widened 
and  extended:  Provided,  That  no  assess- 
ment shall  be  made  against  those  pieces  or 
parcels  of  ground  out  of  which  land  has  al- 
ready been  dedicated  to  the  District  of  Co- 
lumbia for  the  purpose  of  widening  Sher- 
man avenue  as  herein  provided  for.** 

Under  the  authority  thereby  conferred  an 
petition  was  filed  by  the  commissioners  ofgjj 
the  District  of  Columbia  in  tbe*8upreme* 
court  of  the  District  of  Columbia,  sitting 
as  a  district  court,  upon  the  31st  day  of 
May,  1890,  being  No.  555  on  the  district 
court  docket,  praying  that  the  court  direct 
the  marshal  of  the  District  of  Columbia  to 
summon  a  jury  of  seven  judicious,  disin* 
terested  men,  not  related  to  any  party  in- 
terested, to  be  and  appear  on  tne  premisea 
on  a  dav  specified,  to  assess  the  damages,  if 
any,  whicn  each  owner  of  land  through 
which  Sherman  avenue  is  proposed  to  be 
extended  and  widened,  as  aforesaid,  may 
sustain  bv  reason  thereof,  and  that  such 
other  and  further  orders  might  be  made 
and  i>roceedincs  had  as  were  contemplated 
by  said  act  of  Congress  and  by  chapter  II 
of  the  Revised  Statutes  of  the  United 
States  relating  to  the  District  of  Columbia, 
to  the  end  that  a  permanent  right  of  way 
for  the  public  over  the  said  lanos  mi^ht  bo 
obtained  and  secured  for  the  aforesaid  ex* 
tension  and  widening  of  Sherman  avenue^ 
[D.  C.  Rev.  Stat  p.  29.] 

Upon  this  petition  the  said  oourt  on  iho 
16th  day  of  September,  1899,  passed  an  or* 
der  requiring  interested  parties  to  appear 
in  said  court  on  or  before  the  2d  day  of 
October,  1899,  and  show  cause  why  tho 
prayer  of  said  petition  should  not  be 
eranted,  and  why  the  proceedings  directed 
m  said  act  of  Congress  should  not  be  taken. 
Pursuant  to  such  order,  the  Jury  was  sum- 
moned and  impaneled  by  the  marshal,  and 
upon  the  7th  day  of  February,  1900,  were 
sworn  according  to  law,  and  thereafter  the 
said  jury  procwded  aeoording  to  the  provi- 
sions of  chapter  11  of  the  Revised  Statutes 
of  the  United  States  relating  to  the  District 
of  Columbia,  and  having  been  upon  the 
premises,  in  accordance  with  said  statute, 
on  the  1st  day  of  May,  ▲.  d.  1900,  made  out 
their  written  verdict,  which  was  signed  by 
a  majority  of  the  said  jurors.  Upon  the 
0th  dav  of  May,  1900,  the  same  was  filed  in 
the  said  court  under  the  act  of  March  8» 
1899. 

Thereafter,  on  the  8d  day  of  July,  1901, 
the  trial  oourt  passed  an  order  nisi  confirm* 
ing  said  verdict,  and  requiring  all  partieo 
to  appear  and  show  cause  on  or  before  Jnlj 
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22  wlij  tnA  TBTdiot  should  not  be  floAlly 
confinned  by  the  eourt  Upon  Jaljr  22, 
1901,  the  appelleea,  in  response  to  said  or- 

^der,  filed  their  exceptions  to  said  verdict. 

M     The  court,  having  heard  arguments  upon 

*  the  said  ezc^eptions,  *on  October  2,  1901, 
passed  an  order  overruling  the  said  ezcep- 
tiona  and  finally  ratifying  and  confirming 
in  all  respects  the  said  verdict. 

Thereupon  the  appellees  appealed  the 
ease  to  the  court  of  appeals.  The  court  of 
appeals  reversed  the  trial  court,  from  which 
decision  the  commissioners  of  the  District 
of  Columbia  have  appealed  to  this  court. 

Messrt,  Andrew  B.  DiiTall*  Arthur  H. 
CConnor,  and  Edtoard  H.  Thomat  for  ap- 
pellants. 

The  court  declined  to  hear  Mr.  Samuel 
Haddoz  for  appellees. 

'    Mr.  Justice  Shiras  delivered  the  opinion 
•of  the  court: 

Whether  those  provisions  of  {  263  of  the 
Bevised  Statutes  of  the  District  of  Ck>lum- 
•bia  which  provide  for  a  second  jury  are  ap- 
plicable to  this  proceeding  under  the  act 
of  March  3,  1899;  whether,  if  entitled  to  a 
«econd  Juir,  the  appellees  waived  such  right 
by  filing,  m  the  supreme  court  of  the  dis- 
trict, exceptions  to  the  verdict  and  award 
of  the  first  jury,  and  by  appealing  from  the 
order  of  that  court,  overruling  their  ex- 
eeptions  and  affirming  said  verdict  and 
award,  to  the  court  of  appeals  of  the  Dis* 
trict;  and  whether  it  was  the  duty  of  the 
oommissioners,  and  not  the  duty  of  the  par- 
ties claiming  to  have  been  dissatisfied  with 
the  verdict,  to  demand  a  second  jury,  if  a 
right   to   such   jury  exists, — are  important 

Siestions,  and  we  can  well  understand  why 
ose  who  are  intrusted  with  the  adminis* 
tration  of  the  law  are  anxious  to  have  them 
speedily  and  finally  determined. 

But  we  are  of  opinion  that  the  ease  is  not 
before  us  in  a  condition  to  make  it  our 
duty  to  deal  with  those  questions.  The  de- 
eree  of  the  court  of  appeals,  reversing  the 
order  of  the  supreme  court,  and  remanding 
the  eause  to  that  court,  '^that  proceedings 
may  be  taken  and  a  jury  of  twdve  ordered 
as  directed  by  the  statute,"  is  not  a  final 
^  decree  from  which  aa  appeal  will  lie  to  this 
«  court. 

*  *It  is  contended  by  the  learned  counsel  of 
the  appellants  that  the  case  is  within  the 
rulings  of  this  court  in  Phillips  v.  Ifegley, 
117  U.  S.  665,  29  L.  ed.  1013,  6  Sup.  CL 
Rep.  201.  and  in  HumphriM  v.  District  of 
CdumUd,  174  U.  &  100,  43  L.  ed.  944,  19 
Sup.  Ct  Rep.  637.  It  is  true  that  in  the 
first  of  those  cases  this  oonrt  entertained  a 
writ  of  error  to  the  supreme  court  of  the 
District,  and  reversed  its  judgment.  But^ 
in  disposing  of  the  question  raised,  whether 
the  Judgment  of  the  court  below  was  or  was 
not  a  final  judgment,  this  court  said: 

'^terpreting  the  jud^ent  of  the  gen- 
eral term  l^  the  opimon  of  the  learned 
judge  who  spoke  for  the  court,  we  must  in- 
I er  that  it  was  intended  to  dismiss  the  ap- 
peal for  want  of  jurisdiction  to  entertain 
ky  on  the  ground  that  the  order  of  the  spe* 


cial  term,  vaeatliy  its  own  Judgment,  ren- 
dered at  a  previous  term,  was  not  only 
within  the  power  of  that  court,  but  was  so 
purely  discretionary  that  it  was  not  re- 
viewable in  an  appellate  court.  The  same 
consideration  is  urged  upon  us  as  a  ground 
for  dismissing  the  present  writ  of  error  for 
want  of  jurisdiction  in  this  court,  it  being 
alleged  that  the  order  of  the  supreme  court 
of  zne  District  at  special  term  is  not  only 
within  the  discretion  of  that  court,  but  that, 
as  it  merely  vacates  a  judgment  for  the  pur- 
pose of  a  new  trial  upon  the  merits  of  the 
original  action,  it  is  not  a  final  judgment, 
and  therefore,  not  reviewable  on  writ  of  er- 
ror. If,  properly  considered,  the  order  in 
question  was  an  order  in  the  cause,  which 
the  court  had  power  to  make  at  the  term 
when  it  was  made,  the  consec[uence  may  be 
admitted,  that  no  appellate  tribunal  has  ju- 
risdiction to  question  its  propriety;  for,  if 
it  had  the  power  to  make  it,  and  it  was  a 
power  limited  only  by  the  discretion  of  the 
court  making  it,  as  in  other  cases  of  orders 
setting  aside  judgments  at  the  same  term 
at  which  they  were  rendered,  and  granting 
new  trials,  there  would  be  nothing  left  for 
the  jurisdiction  of  an  appellate  court  to  act 
upon.  The  vacating  of  a  judgment  and 
granting  a  new  trial,  in  the  exercise  of  an 
acknowledffed  jurisdiction,  leaves  no  judg- 
ment in  force  to  be  reviewed.  If,  on  the 
other  hand,  the  order  was  made  without  ju- 
risdiction on  the  part  of  the  court  making 
it,  then  it  is  a  proceeding  which  must  be  the 
subject  of  review  by  an  appellate  eourt. « 
The  question  of  the  jurisdiction  of  this§ 
court  to^entertain  the  present  writ  of  error,* 
therefore,  necessarily  involves  the  juiisdi(> 
tion  of  the  supreme  court  of  the  District, 
both  at  special  and  general  term,  and  the 
nature  and  effect  of  the  order  brouf^ht  into 
review,  so  that  the  question  of  our  jurisdic- 
tion is  necessarily  included  in  the  question 
of  the  validity  of  the  proceeding  itself. 
The  legal  proposition  involved  in  the  judg- 
ment complained  of,  and  necessary  to  main* 
tain  it,  is  that  the  supreme  court  of  this 
District  at  special  term  has  the  same  dis* 
cretionary  power  over  its  judgments  ren- 
dered at  a  previous  term  of  the  court,  with* 
out  any  motion  or  other  proceeding  to  that 
end  made  or  taken  at  that  term,  to  set 
them  aside  and  grant  new  trials  of  the  tu^ 
tiona  in  which  they  were  rendered,  which  it 
has  over  judgments,  when  such  proceedings 
are  taken  during  the  term  at  which  they 
were  rendered;  and  that,  this  being  true» 
the  proceeding  and  order  of  the  court,  in 
the  exercise  of  this  jurisdiction  and  discre- 
tion, eannot  be  reviewed  on  appeal  or  writ 
of  error." 

The  court  proceeded  to  consider  the  ques- 
tion at  length,  and  having  determined  that 
the  supreme  court  of  the  District  had  no 
discretionaiy  power  to  set  aside  judgments 
obtained  at  a  previous  term,  where  no  pro- 
ceeding for  that  purpose  had  been  taken  at 
that  term,  held  that  the  court  had  acted 
without  jurisdiction,  and  that  its  Judgment 
was  v<Hd  and  reviewable  on  error. 

The  distinction  between  that  esse  sad  tka 
present  one  is,  therefore^  seen  in  the  fack 
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Diatriet  acted  without  jurUdicUon^  and  in 
the  other  tiie  eourt  of  appeals  was  in  the 
regular  ezerdee  of  its  appellate  power  in 
reversing  the  judgment  of  the  supreme 
eourt  of  the  District  and  awarding  further 
proceedings.  Such  action  in  the  present 
case  may  nave  been  erroneous,  but  if  so  we 
cannot  correct  it  until  brought  before  us  by 
an  appeal  from  a  final  Jud^ent.  The  fur- 
ther proceedings  may  possibly  reach  such 
a  result  that  neither  party  will  desire  an 
appeal. 

In  Hume  ▼.  Bowie,  148  U.  S.  246,  37  L. 
ed.  438,  13  Sup.  CL  Rep.  682,  where  this 
court  dismissed  a  writ  of  error  to  the  su- 
preme court  of  the  District  of  Columbia 
Supon  the  ground  that  the  judgment  brought 
here  by  the  writ  was  not  a  final  judgment, 
•  the  case  of  Phillipa  v.  Negley*wiM  consid- 
ered, and  the  distinction  between  a  judg- 
ment ordering  a  new  trial  when  the  court 
has  jurisdiction  to  make  such  an  order,  and 
a  judgment  where  such  jurisdiction  does 
not  exist,  was  pointed  out  by  the  chief  jus- 
tice, and  where  it  was  held  that,  in  the 
former  case,  where  jurisdiction  existed,  a 
judgment  setting  aside  the  judgment  of  the 
tri<U  court,  and  awarding  a  new  trial,  is 
not  a  final  judgment  reviewable  on  error, 
and  in  the  latter  case,  where  jurisdiction 
had  ceased  to  exist,  by  reason  of  lapse  of 
time,  a  jud^ent  awardinf^  a  new  trial  is 
without  jurisdiction,  woula  be  an  order  in 
a  new  proceeding,  and,  in  that  view,  final 
and  reviewable. 

The  other  case  relied  on,  Humphriee  v. 
Distri&t  of  Columbia,  was  a  case  where,  in 
the  supreme  court  of  the  District,  a  verdict 
had  been,  signed  by  all  twelve  of  the  jurors, 
but  one  of  them  was  disabled  by  illness 
from  being  present  in  court  when  the  verdict 
was  delivered.  Upon  this  verdict  a  judg- 
ment was  entereo.  Proceedings  in  error 
were  taken,  but  were  dismissed  by  the  court 
of  appeals  on  account  of  a  failure  to  have 
the  bill  of  exceptions  prepared  in  time. 
Thereafter,  and  at  a  succeeding  term,  the 
defendant,  against  whom  judgment  had 
been  entered,  filed  a  motion  to  vacate  the 
judgment  on  the  ground  that  there  was  no 
valid  verdict,  which  motion  was  overruled. 
On  appeal  to  the  court  of  appeals  this  deci- 
sion was  reversed  and  the  case  remanded, 
with  instructions  to  vacate  the  judgment, 
to  set  aside  the  verdict  and  award  a  new 
trial.  This  ruling  was  based  on  the  prop- 
osition that  the  verdict  was  an  absolute 
nullity,  and  therefore  the  judgment  resting 
upon  it  void,  and  one  which  could  be  set 
aside  at  any  subsequent  term.  This  view 
of   the  nature  of  tne  verdict  was  not  ap- 

S roved  by  this  oourt,  which  held  that  the 
efeet  or  irregularity  in  the  rendering  of 
the  verdict  was  mere  matter  of  error,  and 
not  one  which  affected  the  jurisdiction. 

In  the  present  case  no  attack  is  made  on 
the  jurisdiction  of  either  the  supreme  court 
d  tne  District  or  of  the  court  of  appeals. 
That  the  decree  of  the  latter  court  was  not 
meant  to  be  final  is  shown  by  its  language, 
which  does  not  definite!;^  adjudge  the  whole 


tion  of  the  supreme  court.  The  litigation^ 
of  the  parties  on  the*merits  of  the  case  has  * 
not  been  terminated.  "The  rule  is  well 
settled  and  of  long  standing  that  a  judg- 
ment or  decree,  to  be  final,  within  the  mean- 
ing of  Uiat  term,  as  used  in  the  acts  of 
Congress  givin£[  this  court  jurisdiction  on» 
appeals  and  writs  of  error,  must  terminate 
the  litigation  between  the  parties  on  the- 
merits  of  the  case,  so  that,  if  there  should 
be  an  affirmance  here,  the  court  below 
would  have  nothing  to  do  but  to  execute* 
the  judgment  or  decree  it  had  already  ren- 
dered." BoaitDtok  v.  Brinkerhoff,  106  U.  S^ 
3,  27  L.  ed.  73,  1  Sup.  Ct.  Rep.  16. 

We  do  not  overlook  the  fact  that  this* 
statement  of  the  law  was  made  in  a  case 
where  the  appeal  was  taken  directly  fronn 
the  decree  of  the  trial  court;  but  we  think 
the  principle  on  which  the  rule  rests  is  ap- 
plicable where  the  appeal  is  from  the  de- 
cree of  an  intermediate  appellate  court. 

We  are  unwilling  to  make  an^  departura 
from  the  rule  that  demands  finality  in  a  de- 
cree to  render  it  subject  to  review  on  ap^ 
peal.  It  would  be  very  unfortunate  if 
mere  errors  in  the  administration  of  stat- 
utes, of  this  character,  not'  going  to  their 
validity,  or  to  the  jurisdiction  of  the  court* 
below,  could  be  brought  here,  from  time  to 
time,  in  advance  of  a  final  disposition  oi 
the  controversy. 

The  appeal  is  diemiased. 


(187  U.  S.  24«) 

HKNTRY  B.  F.  MACFARLAND,  John  W. 
Ross,  and  John  Biddle,  Commissioners  ol 
the  District  of  Columbia,  Appte^ 

V. 

EUGENE  BYRNES  et  oi. 

Appeal — fina4  judgment, 

A  decree  of  the  coart  of  appeals  of  the  I>t» 
trlct  of  Colnmbla.  which  reverses  so  much 
of  an  order  of  the  supreme  court  of  that 
District  as  Is  appealed  from,  and  remands 
the  cause  to  that  court,  with  directions  to 
vacate  that  portion  of  the  order,  and  for 
such  further  proceedings  In  the  cause  ac- 
cord ing  to  law  as  may  be  right  and  Just,  is 
not  final  so  as  to  be  within  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the 
United  Statea 

[No.  332.] 

Argued    November    S,    1902,    Decided    Do- 
cember  1,  1902, 

APPEAL  from  the  Ck>urt  of  Appeab  oi 
the  District  of  Columbia  to  review  a 
decree  which  reversed  in  part  an  order  ot 
the  Supreme  Court  of  the  District,  and  re- 
manded the  cause  for  further  proceedinga. 
Dismiesed, 

See  same  case  below,  30  Wash.  U  Be& 
237.  H^ 

^  The  facts  are  stated  in  the  opinion.  S 

Meeera.  Andrew  B.  DuTall,  Artliiw  H»* 
O'Ooiuiov,  and  Edward  H,  Thomas  for  ap- 
pellants. 


The    court   declined    to   hear    Mr, 
aabject-matter,  but  anticipates  further  ao- '  Mmmona  for  appelleea. 
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lir.  Justice  SUnis  deUrered  the  opinion 
€i  the  eourt: 

This  is  an  appeal  from  a  decree  of  the 
court  of  appeals  of  the  District  of  Colum- 
bia, reversing  a  decree  of  the  supreme  court 
of  the  District;  and  there  is  a  motion  to 
dismiss  Uie  appeal  for  the  alleged  reason 
that  the  decree  appealed  from  was  not  final 
but  contemplated  further  proceedings  in 
the  supreme  court. 

The  following  paragraph  from  the  opin- 
ion of  the  couit  of  appeals  sufficiently  dis- 
closes the  nature  of  its  decree: 

''There  is,  however,  a  third  considerar 
tion,  which  we  cannot  ignore  in  the  disposi- 
tion of  this  case.  By  the  act  of  Congress 
of  June  6,  1900,  already  mentioned,  it  was 
provided  tiiat,  if  for  anv  reason  the  assess- 
ments for  benefits  should  be  declared  void, 
the  commissioners  should  make  aimlication 
to  the  court  for  a  reassessmenL  This  evi- 
dently has  no  reference  to  the  invalidity 
consequent  upon  Judidal  decision  of  the 
unconstitutionality  of  the  act  of  Congress 
of  March  3,  1809,  for  there  oould  then,  of 
course,  be  no  lawful  reassessment,  since  the 
foundation  for  the  whole  proceeding  would 
fail.  The  holding  of  this  court  that  the  act 
of  March  3,  1899,  was  unconstitutional  did 
not,  therefore,  avail  to  set  in  motion  the  in- 
strumentalities of  the  act  of  June  6,  1900, 
for  reassessment.  And  when  the  Supreme 
Court  of  the  United  States  held  the  act  of 
1890  to  be  a  constitutional  and  valid  exer- 
cise of  legislative  authority  all  reason  for 
reassessment  under  the  act  of  1900  van* 
ished.  Nevertheless,  by  the  discordant 
tenor  of  judicial  decision  the  appellees 
were  induced  to  foreffo  a  right  which 
should  now  be  restored  to  them,  that  of 
summoning  a  second  jury  of  assessment  un- 
der chapter  11  of  the  Revised  Statutes  of 
ao  the  United  States  for  the  District  of  Co- 
JJ  lumbia,  under  which  these  proceedings 
•  were  instituted  and*have  been  prosecuted, 
if  thenr  now  desire  to  avail  themselves  of 
that  right.  They  may  prefer  to  forego  that 
right;  and  they  may  prefer  no  longer  to 
contest  the  propriety  and  justice  of  uie  as- 
sessments. If  they  •<>  elect,  the  court  will, 
of  course,  enter  the  proper  order  or  decree 
in  the  cause.  If,  on  the  other  hand,  they 
elect  further  to  contest  the  matter  accord- 
ing to  law,  they  should  have  the  opportu- 
nity to  do  so.  This  court,  therefore,  should 
not  now  direct  any  final  order  or  decree  to 
be  entered  by  the  court  below  in  the  prem- 
Ues. 

"The  order  appealed  from,  and  only  so 
far  as  appealed  from,  will  be  reversed;  and 
the  cause  will  be  remanded  to  the  supreme 
eourt  of  the  District  of  Columbia,  with  di- 
rections to  vacate  such  part  of  said  order, 
and  for  such  further  proceedings  in  the 
cause  according  to  law  as  may  be  right  and 
Just- 
It  thus  plainly  appears  that  the  decree 
appealed  from  was  neither  in  form  nor  in- 
tention A  final  one.  Accordingly,  and  for 
the  reasons  given  in  the  case  of  Maefar- 
iofid  T.  Brown,  187  U.  B.  289,  ante,  lOB,  23 
Sup.  Ct   Rep.    lOB,   recently  decided,  and 


where  a   similar   ouestlon   was  ooosideredt 
the  motion  to  dismiss  must  be  sustained. 
The  appeal  i$  diemiseed. 


(187  U.  S.  197) 

KNIGHTS  TEMPLARS'  &  MASONS'  UFB 
INDEMNITY  COMPANY,  Petitioner, 

V. 

ROSA  B.  JARMAN. 

Ineuranoe—Buicide  ae  defense — MieaourietiU 
oide  act— application  to  aasessment  insur' 
anoe — construction  by  state  courts — pro- 
spective  operation— repealing  act — sub- 
ject repressed  in  title — impairment  of  od- 
ligation  of  contract — consent  to  changes 
in  constitution, 

1.  Self-destruction  while  Insane  is  as  mach 
within  the  provisions  of  Mo.  Bev.  Stat.  1870, 
i  6982,  that  It  shall  be  no  defense  to  a  suit 
on  a  policy  of  life  Insarance  that  the  In- 
■ured  ''committed  suicide/'  unless  the  same 
was  contemplated  at  the  time  application 
was  made  for  the  policy,  as  is  the  taking  of 
one's  own  life  voluntarily  while  sane  and  la 
the  full  possession  of  one's  mental  faculties^ 
— especially  In  view  of  Mo.  Rev.  Stat.  1889, 
i  6570,  declaring  that  words  and  phrases 
shall  be  taken  In  their  plain,  ordinary,  and 
usual  sense. 

2.  The  decisions  of  the  Missouri  supreme  court 
that  a  repeal  of  Mo.  Bev.  Stat.  1879,  |  S982. 
declaring  that  suicide  shall  t>e  no  defense  to 
a  suit  on  a  poli<9'  of  insurance,  was  effective 
as  to  all  policies  Issued  upon  the  assessment 
plan  after  the  Insurance  company  had  ob- 
tained Its  certificate  of  authority  to  do  busi- 
ness as  an  amessment  Insurance  company 
under  Mo.  Laws  1887,  p.  199,  by  the  provi- 
sion of  I  10  of  that  act,  that  corporations 
doing  business  thereunder  shall  not  be  sub- 
ject to  any  provisions  of  the  general  Insur- 
ance law  of  the  state,  "except  as  herein  dis- 
tinctly set  forth," — are  binding  on  the  Su- 
preme Court  of  the  United  States. 

8.  Only  poUdes  of  Insurance  Issued  on  the  as- 
sessment plan  after  the  Insurance  company 
obtained  Its  certificate  of  authority  to  do 
business  as  an  assessment  Insurance  com- 
pany under  Mo.  Laws  1887,  p.  199,  are  re- 
lieved from  the  provisions  of  Mo.  Rev.  Stat. 
1879,  I  5982,  declaring  that  suicide  shall  be 
no  defense  to  a  suit  on  a  policy  of  Insurance, 
by  the  proviso  of  |  10  of  the  later  act,  that 
corporations  doing  business  thereunder  shall 
not  be  subject  to  any  provisions  of  the  gen- 
eral Insurance  law  of  the  state,  "except  as 
herein  distinctly  set  forth." 

4.  A  provision  of  a  statute  amending  Mo.  Rev. 
Stat.  1889.  I  6869,  which  had  exempted  In- 
surance companies  doing  business  on  the  as- 
sessment plan  from  any  provisions  of  the 
general  Insurance  laws  of  the  state  except 
as  therein  distinctly  set  forth,  by  specially 
applying  to  such  corporations  the  provisions 
of  I  6855,  that  suicide  shsll  be  no  defense 
to  a  suit  upon  a  policy  of  Insurance,  Is  with- 
in the  title,  "An  Act  to  Repeal"  Mo.  Rev. 
Stat.  1889,  I  5869,  and  '*to  Enact  a  New 
Section  in  Lieu  Thereof.*' 

5.  An  amendatory  state  statute  will  not  be  de- 
clared invalid  by  the  Supreme  Court  of  the 
United  States  on  the  ground  that  some  of  Its 
provisions  are  not  within  the  scope  of  Its 
title,  where  such  title  contains  a  reference 
to  the  statute  amended,  which,  under  the  de- 
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dilons  of  the  state  courti,  Is  niiBeitiit  to 
■ustain  Its  validity. 

€.  CoQcedlQg  that  by  tha  repeal,  aa  to  Insur- 
ance companies  doing  buslneas  on  the  assess- 
ment  plan,  of  the  proTlalons  of  Mo.  Bcr. 
Btot.  1879»  I  5882,  that  salclde  ahall  bs  no 
defenas  to  a  salt  on  a  policy  of  Insurance, 
a  proTialon  In  a  policy  Issued  prior  to  such 
repeal,  relleylng  the  company  from  liability 
in  case  of  suicide,  became  effectlTe,  no  Im- 
pairment of  the  obligation  of  such  contract 
was  made  by  a  subsequent  enactment  spe- 
cially applying  the  provlsloDs  of  the  former 
statute  to  such  companies,  since  all  that  the 
later  act  purported  to  do  was  to  reinstate 
the  parties  in  their  original  rights  prior  to 
the  repealing  act,  which  rights  had  not  been 
affected  by  anything  done  during  the  period 
which  had  elapsed  between  the  two  statutes. 

7.  An  agreement  in  an  application  for  a  policy 
of  Insurance  Issued  on  the  assessment  plan, 
to  abide  by  the  constitution,  rules,  and  regu- 
lations of  the  company  as  they  then  were  or 
might  be  constitutionally  changed  thereafter, 
did  not  amount  to  a  consent  to  such  changes 
which  on  their  face  Indicated  that  they  ap- 
plied only  to  policies  thereafter  to  bo  Issued. 

[No.  48.] 

Argued  Oeioher  17,  1902,    Decided  Decem- 
ber 8,  190i, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
EighiJi  Circuit  to  review  a  jud^ent  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Western  District  of  Missouri  in  fa- 
vor of  plaintiff  in  an  action  upon  a  policy 
of  life  insurance.    Affirmed, 

See  same  case  helo\7.  44  C.  C  A.  03,  104 
Fed.  638. 

S  ^Statement  by  Mr.  Justice  Brown i 
*  This  was  a  writ  of  certiorari  to  review  a 
judgment  of  the  circuit  court  of  appeals  af- 
firming a  judfirment  of  the  circuit  court  for 
the  western  district  of  Missouri,  overruling 
the  defense  of  suicide  to  an  action  upon  a 
policy  of  life  insurance,  and  awarding 
plaintiff  judgment  for  the  amount  of  the 
policy  and  assessments  thereon. 

An  agreed  statement  of  facts  shows  de- 
fendant to  be  an  Illinois  corporation,  organ- 
ized "for  the  purpose  of  furnishing  life  in- 
demnity or  pecuniary  benefits  to  widows/' 
etc;  and  that  on  October  19,  1885,  it  issued 
to  John  P.  Jarman,  plaintiff's  husband,  and 
a  citizen  of  Missouri,  a  policy  of  insurance 
or  certificate  of  membersnip,  subject  to  the 
constitution  and  by-laws  of  the  company 
and  certain  conditions  in  the  policy,  one  of 
which  provided  for  its  avoidance  in  case  of 
•elf-destruction,  "whether  voluntary  or  in- 
voluntary^ sane  or  insane."  The  seventh 
atipulation  was  that  "John  P.  Jarman, 
while  insane  to  such  an  extent  as  to  be  in- 
capable of  understanding  the  nature  or  con- 
■eqnences  of  his  act»  took  his  own  life,  and 
came  to  his  death  on  the  12th  day  of  Sep- 
tember, 1808,  by  a  gunshot  wound,  inflicted 
bgr  himself.  It  is  not  contended,  however, 
m  plaintiff  that  such  self-destruction  was 
Ai&e  result  of  accident"  The  further  mate- 
^rial  facts  are  set  forth  in  the  opinion. 
«  *  Defendant  having   refused   to    pay    the 


amount  of  the  policy  on  account  of  the  sui* 
dde  of  the  insured,  Rosa  B.  Jarman,  his 
widow  and  beneficiary,  brought  an  action 
January  19,  1899,  in  the  circuit  court  of 
Grundy  county  to  recover  the  amount  of  the 
policy,  $5,000,  and  assessments,  which  ac- 
tion was  subsequently  removed  to  the  cir- 
cuit court  of  the  United  States  for  the 
western  district  of  Missouri,  upon  the 
ground  of  diversity  of  citizenship.  The 
case  was  submitted  to  the  court  without  the 
intervention  of  a  jurv,  and  resulted  in  a 
judgment  in  favor  of  the  plaintiff  in  the 
sum  of  $6,006.30,  which  was  affirmed  by  the 
circuit  court  of  appeals.  Whereupon  peti- 
tioner sued  out  a  writ  of  certiorari  trom 
this  court. 

Messrs.  S.  S.  Gregory  and  HerTey 
Bryan  Hicks  for  petitioner. 

Messrs,    Frederick   H.    Baoon,    E,    M, 

Barber,  and  A.  0.  Knight  for  respondent. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  turns  principally  upon  the  ap- 
plicability to  the  policy  in  question  of  ( 
5982  of  the  Revised  Statutes  of  Missouri  of 
1879,  afterwards  Rev.  Stat.  1889,  9  5855 
(hereinafter  termed  the  suicide  statute), 
which  was  in  force  in  1885,  when  this  pol- 
icy was  written.    The  section  is  as  follows: 

"In  all  suits  upon  policies  of  insurance 
on  life  hereafter  issued  by  any  company  do- 
ing business  in  this  state,  it  shall  be  no  de- 
fense that  the  insured  committed  suicide, 
unless  it  shall  be  shown  to  the  satisfaction 
of  the  court  or  jury  trying  the  cause  that 
the  insured  contemplated  suicide  at  the  time 
he  made  his  application  for  the  policy,  and 
any  stipulation  in  the  policy  to  the  contrary 
shall  be  void." 

1.  The  first  defense  in  order  of  time  is 
that  Jarman  did  not  commit  suicide  within 
the  meaning  of  this  act,  since  the  stipulated 
fact  was  that  he  shot  himself  while  insane  § 
to  such  an  extent  as  to  be  incapable  of  un-S 
derstanding  the  nature  or* consequences  of* 
his  act.  The  position  of  the  company  in 
tills  connection  is  that  the  enactment  above 
quoted,  that  "it  shall  be  no  defense  that  the 
insured  committed  suicide,"  relates  only  to 
cases  where  the  insured  takes  his  own  life 
voluntarily,  while  sane,  and  in  full  posses- 
sion of  his  mental  faculties;  and  hence,  the 
provision  of  the  policy,  that  "in  case  of  the 
self-destruction  of  the  holder  of  this  policy, 
whether  voluntary  or  involuntary,  sane  or 
insane^  .  .  .  this  policy  shall  become 
null  and  void,"  applies,  and  exonerates  the 
company  from  all  liability  beyond  that  pro- 
vided in  the  policy,  "that  in  the  case  of  the 
suicide  of  the  holder  of  this  policy,  then  thii 
company  will  pay  to  his  widow  and  heirs  or 
devisees  such  an  amount  of  his  policy  as  the 
member  shall  have  paid  to  this  company  on 
the  policy  in  assessments  on  the  same  with- 
out interest." 

This  contention  is  founded  upon  the  rul- 
ing of  this  court  in  Mutual  L,  Ins,  Co,  ▼. 
Terry,  15  Wall.  580,  21  L.  ed.  236,  and  cog- 
nate eases,  to  the  effect  that  a  similar  pro- 
vision avoiding  a  policy  in  case  the  insured 
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should  "di*  hf  hit  own  hand^  applied  onlj 
where  the  insured  intentionally  takes  his 
own  life,  while  in  possession  of  his  ordinary 
reasoning  faculties,  and  does  not  apply 
when  he  is  unahle  to  understand  the  moral 
diaracter,  the  general  nature,  consequences 
and  effects  of  the  act  he  is  about  to  com- 
mit, or  when  he  is  impelled  thereto  by  an 
insane  impulse,  which  he  has  not  the  power 
to  resist. 

But  we  are  of  opinion  that  the  word 
'Suicide"  is  not  used  in  this  statute  in  its 
technical  and  legal  sense  of  self-destruction 
by  a  sane  person,  but  according  to  its  pop- 
alar  meaning  of  death  by  one's  own  hand, 
irrespectiye  of  the  mentsd  condition  of  the 
person  committing  the  act  The  result  of 
the  construction  urged  by  the  defendant 
would  be  that,  if  a  perfectly  sane  man  toI- 
imtarily  and  frcmi  anger,  pride,  or  Jealousy, 
or  a  mere  desire  to  escape  from  the  ills  of 
life,  puts  an  end  to  his  lif e^  and  thereby  be- 
comes guilty  of  the  crime  of  self-murder, 
and  of  a  fraud  upon  the  insurance  company, 
the  company  would  still  be  resi>onsible,  un- 
less it  oould  be  shown  that  the  insured  con- 
templated suicide  at  the  time  he  made  his 
application  for  the  policy;  while,  if  he  com- 
gmitted  the  same  act  while  insane,  and 
S  therefore  irresponsible^  the  statute  would 
*  not  apply,  and  the  company  would  not*  be 
liable  under  the  terms  of  the  policy,  which 
proyided  that  it  should  become  void  "in 
case  o<  the  self-destruction  of  the  holder 
.  .  .  whether  yoluntaiy  or  involuntary, 
sane  or  insane"  In  the  one  case,  as  we 
held  in  Ritter  y.  Mutual  h.  Ins.  Co.  169  U. 
8.  139,  42  L.  ed.  693,  18  Sup.  a.  Rep.  300, 
that  is,  of  self-destruction  by  a  sane  man, 
not  only  would  the  policy  be  void,  whether 
there  were  a  provision  to  that  effect  or  not, 
but  even  a  contract  that  it  should  be  valid 
under  such  circumstances  was  thought  to  be 
against  public  policy  and  subversive  of 
sound  morality  (p.  154,  L.  ed.  p.  698,  Sup. 
Ct  Rep.  p.  505),  while  in  the  other  case  of 
a  suicide  bjr  an  insane  person,  the  insured 
is  guilty  of  no  wrons  to  the  company  if  he 
be  incapable  of  understanding  the  moral 
consequences  of  his  own  act,  and  there  is 
no  reason  in  law  or  morals  why  the  com- 
pany should  not  pa^.  It  is  impossible  to 
suppose  that  the  legislature  could  have  con- 
templated such  a  contingency,  and  a  con- 
struction that  would  lead  to  this  result 
should  be  deemed  inadmissible,  unless  the 
languaffe  of  the  statute  were  too  nlain  to  be 
misunderstood. 

The  statute  was  manifestly  intended  to 
apply  to  all  cases  of  self-destruction  or  sui- 
cide, unless  the  same  were  contemplated  at 
the  time  application  was  made  for  the  pol- 
icy, and  the  fact  that  we  may  have  given  a 
different  construction  to  the  same  words 
when  used  in  a  policy  of  insurance  does  not 
militate  against  this  theory.  The  same 
words  may  require  a  different  construction 
when  used  in  different  documents,  as,  for 
instance,  in  a  contract,  and  a  statute;  and 
identity  of  words  is  not  decisive  of  identic 
ol  meaning  where  they  are  used  in  different 
connections  and  for  different  purposes.  In 
a  contract,  the  technical  rights  of  the  par- 


ties only  are  involved;  in  a  statute,  an  Im- 
portant question  of  public  policy.  If  this 
statute  were  read  alone  and  disembarrassed 
by  the  construction  given  to  these  words  in 
policies  of  insurance,  not  a  doubt  would 
arise  as  to  its  application  to  all  cases  of 
self-destruction;  and  when  we  examine  the 
theory  of  the  defendant,  and  find  that  it 
leads  to  the  conclusion  that  the  company 
would  be  liable  if  the  insured  had  commit- 
ted a  fraud  upon  it,  and  would  not  be  liable 
if  he  had  taken  his  life,  though  guilty  of  no 
fraud,  the  theory  must  be  rejected  without 
hesitation.  The  construction  we  have  given  n 
to  the  words  "committed  suicide"  in  this§ 
act  is  fortified  by*  reference  to  §  6570,  Mo.* 
Rev.  Stat.  1889,  referring  to  the  construc- 
tion of  statutes,  which  provides  that 
"words  and  phrases  shall  be  taken  in  their 
plain,  or  ordinary  and  usual,  sense;  but 
technical  words  and  phrases,  having;  a  pe- 
culiar and  appropriate  meaning  in  law» 
shall  be  understooa  according  to  their  tech- 
nical  import."  Undoubtedly  the  word 
"suicide"  in  its  usual  sense  includes  all 
cases  of  self-destruction. 

2.  We  are  next  brought  to  the  considera- 
tion of  the  applicability  of  the  suicide  stat- 
ute (§  5982)  to  policies  of  this  company  is- 
sued at  this  time.  This  act,  upon  its  faoe» 
applies  to  all  insurance  companies  "doing 
business  in  this  state,"  and  to  all  policies 
issued  by  such  companies  after  the  date  of 
the  act.  It  undoubtedly  governs  the  rights 
of  the  parties  in  this  case,  except  so  far  as 
the  same  may  have  been  modified  by  an  act 
passed  in  1887,  authorizing  the  incorpora- 
tion of  insurance  companies  on  the  assess- 
ment plan.  Section  10  of  this  act  (Laws 
1887,  pp.  109,  204)  is  now  known  as  f  6869^ 
of  the  Revised  Statutes  of  Missouri  of  1889, 
and  provides  that  corporations  "doing  busi- 
ness under  this  artide"  shall  make  certaia 
annual  statements,  which,  as  well  ss  other 
requirements,  are  also  made  applicable  to 
foreign  companies,  with  the  following  pro- 
viso: "Provided,  always,  That  nothing 
herein  contained  shall  subject  an^  corpora- 
tion doing  business  under  this  article  to  any 
other  provisions  or  requirements  of  the  gen- 
eral insurance  laws  of  this  state,  except  aa 
distinctly  herein  set  forth."  It  appeara 
that  the  defendant  in  this  case,  whicn  is  a 
citizen  of  Illinois,  elected  to  take  advantage 
of  this  law,  and  on  June  18,  1888,  received 
from  the  insurance  department  of  the  state 
authority  to  do  business  thereunder  up- 
on the  assessment  plan.  As  to  policies  is- 
sued upon  the  assessment  plan  subsequent 
to  this  date  and  prior  to  1897,  the  supreme 
court  of  Missouri  held  that  the  suicide  stat- 
ute, above  quoted,  does  not  apply.  Hayme 
V.  Knights  Templars  d  Masonic  lAfe  Inderw' 
nity  Co.  139  Mo.  416,  41  S.  W.  461.  To  the 
same  effect  are  Hanford  v.  Massaohusetts 
Ben.  Asso.  122  Mo.  50,  26  S.  W.  680;  Jacobs 
V.  Omaha  Life  Asso,  142  Mo.  49,  43  S.  W. 
375,  and  Aloe  v.  Mutual  Reserve  Life  Asm. 
147  Ma  561,  49  S.  W.  553.  It  is  true  the 
authority  of  these  cases  was  somewhat 
shaken  by  the  recent  case  of  Aloe  v.  Ftdsl-i^ 
ity  Mui.  Life  Asso.  164  Mo.  676,  55  8.  W.g. 
993,  which  "did  not  involve  the  repeal  of  the* 
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cnldde  BtAtnie,  bnt  of  another  it&tnte,  pr»> 
Tiding  that  no  misrepreeentation  should  be 
deemed  material,  nnlees  the  matter  misrep- 
resented should  hare  contributed  to  the 
deatib  of  the  insured.  The  case,  however, 
tnmed,  as  did  the  cases  above  cited,  upon 
the  scope  of  the  proviso  of  f  5869,  and  a 
persuasive  opinion  was  delivered  by  Judge 
valliant  in  favor  of  the  theory  that  the  pro- 
Tiso  was  intended  to  relate  only  to  the  or- 
ganisation of  the  corporations,  and  the  ex- 
tent to  which  they  should  be  subject  to  the 
supervision  of  the  department  of  insurance, 
and  under  the  superintendent's  control. 
This  <^inion  was  delivered  in  the  first  de- 

Krtment  of  the  supreme  court,  and,  there 
Ing  a  dissent,  the  cause  waa  transferred 
to  the  court  in  ha/nc,  wherein  a  maiori^  of 
the  eotrrt  apparently  differed  from  the  views 
expi  cased  uj  Judge  Valliant,  and  reaffirmed 
the  cases  above  cited.  These  cases,  includ- 
ing the  Haynie  Case,  must  therefore  be  re- 
garded as  representing  the  views  of  the  su- 
preme court  that  the  suicide  statute  was 
actually  repealed  bv  the  act  of  1887  as  to 
policies  thereafter  issued,  and  that  view  is, 
of  course,  binding  upon  this  court. 

But  we  are  of  the  opinion  that  this  stat- 
ute was  intended  to  be  prospective  in  its 
operation,  and  that  the  rights  of  the  defend- 
ant as  an  assessment  company  under  the 
act  of  1887  began  in  June,  1888,  with  its 
oertiiicate  of  authority  to  do  business  under 
that  act,  and  with  respect  to  policies  ante- 
rior to  that  date  the  rights  of  the  parties 
are  to  be  determined  by  the  suidde  statute, 
I  6855,  Rev.  Stat.  1889.  It  must  be  borne 
in  mind  that  the  repealing  act  of  1887,  now 
known  as  Rev.  Stat.  1889,  |  5869,  was  not 
passed  as  an  independent  statute,  but  as  8 
10  of  a  new  statute  of  fourteen  sections, 
entitled  "An  Act  to  Provide  for  the  Incorpo- 
ration and  Regulation  of  Associations,  Soci- 
eties, or  Companies,  Doing  a  Life  or  Casn- 
al^  Insurance  Business  on  the  Assessment 
Plan."  The  prior  sections  define  what 
shall  be  deemed  a  contract  of  insurance  up- 
on the  assessment  plan,  how  the  corpora* 
tions  are  formed,  wnat  the  policies  should 
specify,  giving  general  details  with  regard 
to  the  management  of  the  business,  and  then 
providing,  in  }  10,  for  annual  statements 
^made  by  "every  corporation  doing  business 
^nnder  this  act,'*  with  the  provision  that 
«  'Nothing  herein  contained*ahall  subject  any 
oorporanon  doing  business  under  this  sot 
to  any  provisions  or  requirements  of  the 
general  insurance  laws  of  this  state,  except 
as  distinctly  herein  set  forth.*'  This  whole 
act,  slightly  amended  in  language,  was  car- 
ried into  the  Revised  Statutes  of  1889  as 
chapter  89,  article  3.  It  seems  to  us  quite 
elear  that  the  declaration  of  the  proviso 
that  corporations  ^doing  business  under 
this  set"  shall  not  be  subject  to  the  general 
Insmanee  laws  of  the  stat^  applies  only  to 
oorporations  which  took  out  a  certificate  of 
antnority  from  the  insurance  department  to 
do  business  on  the  assessment  plan,  sad  to 
poUeles  thereafter  issued  bv  such  oompsr 
■ias,  aotwithstsnding  the  fact  that  sudi 
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prior  to  the  act  of  1887.  The  words  "doing 
Dusiness"  evidently  refer  to  issninff  policies, 
and  not  to  paying  them.  A  man  does  busi- 
ness when  he  contracts  obligations;  he 
ceases  to  do  business  when  he  discharges 
thera. 

This  is  not  only  the  natural  construction 
of  the  act,  but  to  hold  that  the  proviso  ap- 
plies to  policies  antecedently  issued  might 
open  it  to  the  imputation  of  impairing  the 
obligation  of  contracts  previously  entered 
into^  between  these  companies  and  their  in- 
sured, since  these  policies  amounted  to  a 
special  agreement  on  the  part  of  the  com- 
panies that  they  would  be  liable  in  case  of 
suicide, — an  agreement  upon  which  the  in- 
sured and  his  benefidaxv  were  entitled  to 
rely.  The  provision  of  the  suicide  statute^ 
that  it  shaH  be  no  defense  that  the  insured 
committed  suicide,  and  that  any  stipulation 
in  the  policy  to  the  contrary  shall  be  void, 
must  be  considered  as  imposing  a  condition 
upon  eveiy  policy  thereafter  issned,  not- 
withstanding any  stipulation  in  the  policy 
to  the  contrary.  It  must  be  treated  as  an 
independent  and  binding  obligation,  and  as 
overriding  and  nullifying  anv  stipulation 
of  the  parties.  As  Mr.  Justice  Gray  ob- 
served m  Bquitahle  Life  Asstir.  fifoo.  t.  OU- 
menu,  140  U.  S.  226,  suft  nam,  EquitabU 
Life  Aeewr,  Soc.  t.  Pettua,  36  L.  ed.  497,  11 
Sup.  Ct  Rep.  822:  "The  statute  .  .  . 
is  mandatory,  and  controls  the  nature  and 
terms  of  the  contract  into  which  the  com- 
pany may  induce  the  assured  to  enter.** 

But  we  do  not  find  it  necessary  to  express 
an  opinion  whether,  if  the  act  of  1887  were 
plainly  applicable  upon  its  face  to  anteeo-ia 
dent  policies,  it  would  be  objectionable  ss§ 
impairing  the^obligaiion  of  contracts  en-* 
tered  into  between  the  insurance  company 
and  insured,  inasmuch  as  we  are  clearly  of 
opinion  that  it  should  not  be  held  to  apply 
to  such  unless  its  language  imperatively  de- 
mand it     City  R.  Co.  v.  Oitigene  Street  R. 
Co.  166  U.  S.  557,  565,  41  L.  ed.  1114,  1117, 
17  Sup.  Ct  Rep.  653. 

Were  the  act  of  1887  more  ambiguous 
than  it  is  as  to  its  applicaUon  to  past 
transactions,  we  should  still  be  disposed  to 
apply  the  cardinal  rule  of  construction,  that 
where  the  language  of  an  act  will  bear  two 
interpretations,  equally  obvious,  that  one 
which  is  ci-?arly  in  acoMtiance  with  the 
prorisions  of  the  Constitution  is  to  be  pre- 
ferred. Endlich,  Interpretation  of  Statutes, 
9  178.  This  rule  was  applied  by  this  court 
in  Oranada  County  v.  Brogden,  112  U.  S. 
261,  9ub  nom,  Oranada  County  v.  Brotofi,  28 
L.  od.  704,  5  Sup.  Ct  Rep.  125;  Preeeer  T. 
Illinois,  116  U.  S.  252,  260,  29  L.  ed.  615, 
620,  6  Sup.  Ct  Rep.  580,  and  Hooper  t. 
California,  155  U.  S.  648,  657,  89  L.  ed.  297, 
301,  5  Inters.  Oom.  Rep.  010,  15  Sup.  Ct 
Rep.  207. 

We  do  not  wish  to  be  understood,  how- 
ever, as  expressing  an  opinion  upon  the  eon- 
stitutionality  of  the  set  ol  1887,  if  it  were 
applied  to  prior  policies,  bat  simply  as 
holding  that,  in  view  of  the  langoafs  d  the 
act,  and  the  doobtfulneM  of  tts  eonsUtii* 
tionaUtj  as  affiled  to  ^ior  pollslei»  II 
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dionld  only  be  fjtwak  effect  in  cases  of  poli- 
cies thereafter  issued. 

But  there  is  another  argument  in  this 
oonnection  which  ought  not  to  be  over- 
looked, and  which  is,  in  our  opinion,  deci- 
sive that  the  suicide  statute  is  applicable  to 
this  policy.  In  1897  a  law  was  passed  by 
the  legislature  of  Missouri,  specially  apply- 
ing the  suicide  statute  to  insurance  compa- 
nies doin^  business  upon  the  assessment 
flan.  This  was  done  by  an  amendment  to 
5869,  which  will  hereafter  be  considered. 
Two  objections  to  the  applicability  of  this 
statute  are  deserving  of  consideration. 
First,  that  it  is  in  oonmct  with  art.  4,  §  28, 
of  the  Constitution  of  Missouri,  declaring 
''that  no  bill  .  .  .  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title;"  and  also  art.  4,  §  25, 
that  "no  law  shall  be  passed  except  by  bill, 
and  no  bill  shall  be  so  amended  in  its  pas- 
sa^  through  either  house  as  to  change  its 
original  purpose." 

The  act  was  entitled  "An  Act  to  Repeal 
Section  5869  of  Art  3,  Chap.  89,  of  the  Re- 
Tised  Statutes  of  Missouri  of  1889,  entitled 
e  Insurance  Companies  on  the  Assessment 
§PIan,'  and  to  Enact  a  New  Section  in  Lieu 
•  Thereof,  and  Designated*  as  Section  5869" 
of  the  same  chafer,  "Relating  to  State- 
ment of  Affairs  of  Assessment  Insurance 
Companies  and  Misrepresentations  Made  in 
Securing  a  Policy  of  Insurance  and  Defense 
Thereon,  for  Such  Misrepresentations,"  and 
as  first  introduced  contained  the  section  as 
herein  printed  in  the  maigin.t  Subse- 
quently the  bill  was  amended  by  inserting 
between  the  word  "sections"  and  the  figures 
''6912"  the  figures  "5855"  (the  suicide  st&t- 
nte) .  This  was  not  strictly  germane  to  the 
other  sections  cited,  which  related  to  the 
purposes  set  forth  in  the  title  to  the  act, 
and  it  is  axgued  that  the  legislature  exceed- 
ed its  constitutional  powers  in  inserting 
these  figures. 

In  the  absence  of  an  express  adjudication 
of  the  supreme  court  of  the  state  upon  this 
Question,  we  are  forced  to  rely  upon  other 
aecisions  concerning  the  construction  given 
to  this  provision  of  the  state  Constitution. 
In  State  t.  Miller,  45  Mo.  495,  it  was  held 
that  the  object  of  this  provision  was  to  pre- 
Tent  logrollinff,  and  surprise  and  fraud  on 
members;  and  in  State  ew  rel.  Wolfe  v. 
Brofison,  115  Mo.  271,  276,  21  S.  W.  1125, 
1126,  it  is  said  that  "these  and  other  cases 
show  that  this  section  of  the  Constitution 
is  to  be  reasonably  and  liberally  construed 
and  applied,  due  r^^rd  being  had  to  its  ob- 
ject and  purpose.  It  was  designed  to  pre- 
vent the  insertion  of  disconnected    matters 


in  the  same  MU.  The  section  asserts  only 
two  propositions.  The  first  is  that  no  bill 
shall  contain  more  than  one  subject,  and  then 
second  is  that  this  single  subject  must  beet 
clearly  expressed  in  the  title.  If  alPthe* 
provisions  of  the  bill  have  a  natural  rcda- 
tion  and  connection,  then  the  subject  is  sin- 
gle, and  this,  too,  though  the  bill  contains 
many  provisions.  As  to  the  second  propo- 
sition, namely,  that  the  single  subject  must 
I  be  clearly  expressed  in  the  title,  it  is  suffi- 
I  cient  to  say  that  the  legislature  may  select 
I  its  own  language,  and  may  use  few  or  many 
words.  It  IS  sufficient  that  the  title  fairly 
embraces  tlie  subject-matter  covered  by  the 
act;  mere  matters  of  detail  need  not  be 
stated  in  the  title."  And  in  State  ex  rel, 
Kirkwood  v.  Beege,  135  Mo.  112,  118,  36  a 
W.  614,  it  is  said:  "A  mere  reference  to 
tlie  section  to  be  amended,  without  other 
description  of  the  subject-matter  of  the 
amendatory  law,  is  under  the  ruling  of  this 
court  a  sufficient  title  to  an  act  which  deals 
exclusivelv  with  the  subject  of  the  section 
amended."  It  was  also  said  in  State  esoreL 
Dickaeon  ▼.  Marion  Cownty  Ct,  128  Mo.  440» 
30  S.  W.  105:  "The  practice  of  legislation 
by  reference  to  sections  of  the  authorized 
version  of  the  statutes  (without  other  d^ 
scription  of  the  subject  of  the  amending 
act)  has  been  followed  Quite  generally  in 
this  state  on  the  faith  of  early  rulings  ol 
the  supreme  court  approving  such  methods 
of  lawmaking.  So  much  has  been  done,  and 
so  manv  rights  have  been  acquired,  on  tha 
basis  of  those  rulings,  that  we  hold  that  the 
question  of  their  correctness  ought  not  to  be 
reopened  at  this  day.  We  adhere  to  them 
and  follow  them  as  an  expression  of  the  set- 
tled law  of  Missouri." 

Ab  the  new  act  was  simply  an  amendment 
of  §  5869,  these  two  last  cases  would  seem 
to  be  decisive  of  the  opinion  of  the  supreme 
court  upon  the  statute  in  question,  upon 
which  its  decision  is,  of  course,  obligatoiy 
upon  this  court. 

Section  5869  of  the  Revised  Statutes  of 
1889  deals  with  four  questions  relating  to 
the  law  of  insurance  by  companies  doing 
business  on  the  assessment  plan.  First* 
providing  for  an  annual  statement;  second, 
a  visitation  and  examination  into  the  af- 
fairs of  the  corporation;  third,  a  general 
statement  that  forei^  companies  are  sub- 
ject to  certain  provisions;  and,  fourth,  a 
recital  as  to  what,  among  the  general  insur- 
ance laws  of  the  state,  s^U  be  applicable  to 
these  companies. 

While,  as  already  stated,  the  supreme 
court  has  not  decided  as  to  the  constitu- 
tional power  of  the  legislature  to  incorpo- 


tSec.  5869.  E^very  corporation  doing  busi- 
ness under  this  article  shall  annually,  on  or 
before  the  first  day  of  February,  return  to  the 
superintendent  of  the  Insurance  department.  In 
such  manner  and  form  as  he  shall  prescribe, 
a  statement  of  Its  affairs,  for  the  year  ending 
on  the  preceding  Slst  day  of  December,  and 
the  said  superintendent.  In  person  or  by  dep- 
uty, shall  have  the  power  of  visitation  of  and 
examination  Into  the  affairs  of  such  corpora- 
tion, which  are  conferred  upon  him  In  the  case 
ef  life  Insurance  companies  by  the  laws  of  this 


state ;  and  all  such  foreign  companies  are  here- 
by declared  to  be  subject  to,  and  required  to 
c(mform  to,  the  provisions  of  sections  5912,  and 
5849,  and  6850  of  the  Revised  Statutes  of  Mis- 
souri of  1889,  and  governed  and  controlled  by 
all  the  provisions  In  said  section  contained: 
Provided,  alway;  That  nothing  herein  coa* 
talned  shall  subject  any  corporation  doing  basl- 
ness  nnder  this  article  to  any  other  provisions 
or  requirements  of  the  general  insurance  laws 
of  this  state,  except  as  distinctly  herein  %'": 
forth  and  provided. 
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grate  the  suicide  statute  into  this  amended 

•  8  5869,  the  decisioiw*  above  cited,  that  a 
mere  reference  to  the  section  amended  is 
sufficient  to  sustain  the  validity  of  the  law, 
would  seem  to  cover  the  case,  and  for  this 
reason  the  suicide  statute,  though  not 
strictly  germane  to  the  other  sections  men 
tioned,  is  germane  to  the  business  of  insuF' 
ance  on  tne  assessment  plan.  Bearing  in 
mind  that  the  suicide  statute  was  original- 
ly repealed,  as  to  these  policies,  by  §  5869, 
as  enacted  in  1887,  it  would  seem  that  an 
amendment  introduced  into  the  same  sec- 
tion restoring  its  application  to  these  same 
policies  would  not  be  unconstitutional. 

A  second  objection  to  the  application  of 
this  statute  is  that  if  the  petitioner  be  right 
in  his  contention  that,  by  the  repeal  of  the 
suicide  statute,  the  contract  between  the  as- 
sured and  the  company  relieving  the  latter 
from  liability  in  case  of  suicide,  became  ef- 
fective, the  legislature  could  not  thereafter, 
1^  re-enacting  the  statute  or  attempting  to 
subject  assessment  companies  to  its  provi- 
sions, impair  the  contract  subsisting  be- 
tween the  assured  and  this  petitioner. 

The  answer  to  this  argument  is  not  diffi- 
cult. No  new  contract  was  made,  and  no 
new  rights  were  vested,  between  the  act  of 
1887,  repealing  the  suicide  statute,  and  the 
act  of  1897  restoring  it  All  that  the  lat- 
ter act  purported  to  do  was  to  reinstate  the 
parties  m  thdr  original  riehts  prior  to  the 
act  of  1887,  which  rights  had  not  been  af- 
fected by  anything  done  during  the  ten  years 
between  the  two  acts  Upon  defendant's 
theory,  if  the  act  of  1887  had  been  in  exist- 
ence but  a  single  day  the  same  result  would 
havti  followed. 

Our  corclusion,  then,  is  that  the  court  her 
low  was  correct  in  holding  that  the  suicide 
statute,  as  originally  applied  to  this  policy, 
had  not  been  repealed  at  the  death  of  Jar- 
man  in  1898,  when  the  cause  of  action  arose. 

S.  It  is  also  assigned  as  error  in  this  case 
that  the  court  permitted  a  recovery,  not 
only  of  the  amount  of  the  policy,  but  of  all 
the  money  paid  by  assured  in  assessments 
upon  such  policy. 

The  promise  of  the  company  was  to  pay 

the  plaintiff  "the  sum  of  $5,000,  and  aU  the 

A  money  paid  on  the  policy  in  aaeesemente, 

2  subject  to  the  limitation  as  to  the  amount 

•  of  such* payment  as  is  provided  in  S  1  of 
art.  7  of  tiie  constitution  on  the  back  of 
this  policy,  which  section  reads  as  follows: 

''See.  1.*  Upon  due  notice  and  satisfactory 
proof  of  the  death  of  a  member  of  this  com- 
pany, the  board  of  directors  shall  within 
sixty  (60)  days  pay  the  widow,  children,  or 
heirs  of  the  deceased  member  (and  in  the 
order  named  unless  otherwise  ordered  by  the 
member  during  his  lifetime  or  in  his  will), 
the  amount  set  forth  in  the  deceased  mem- 
ber's policy  of  membership:  Provided,  that 
a  poluy  of  membership  for  $5,000  shall  be 
good  for  all  the  money  in  the  death  fund 
arising  from  one  assessment;  provided,  it 
■hall  not  exceed  $5,000  and  all  the  money 
paid  on  the  policy  in  aaaesemente:  and  a 
eertificate  for  $4,000  shall  be  good  for  four 
fifths  of  all  the  money  in  the  death  fund 
arising  from  one  assessment,  provided  it 
23  S.  C— 8. 


shall  not  exceed  $4,000  and  all  the  money 
paid  on  the  policy  in  assessments;  and  so 
on  in  the  same  proportion  as  to  all  certifi- 
cates." 

The  assessments  paid  upon  the  policy 
amounted  to  $811.83,  and  the  right  of  the 
plaintiff  to  recover  this  amount  in  addition 
to  the  principal  sum  of  $5,000  would  be  be- 
yond question,  were  it  not  for  certain 
changes  thereafter  made  in  the  constitu- 
tion, which  it  is  insisted  were  binding  upon 
the  plaintiff  under  the  following  clause, 
found  in  the  application  of  Jarman  for 
membership:  "I  further  agree,  if  accepted, 
to  abide  by  the  constitution,  rules,  and  reg- 
ulations of  the  company,  as  they  now  are,  or 
may  be  constitutionally  changed  hereafter." 

The  aj)plication  further  stated  that  the 
application  was  made  a  part  of  the  policy 
by  reference  thereto. 

In  virtue  of  the  privilege  thus  given  to 
amend  its  constitution,  uie  company,  on 
January  8,  1889,  amended  art.  4,  }  3,  of  the 
constitution  so  as  to  read  as  follows: 

''Sec.  3.  Policies  of  membership  may  be 
issued  upon  a  basis  of  benefits  ranging  in 
amounts  to  $5,000,  and  all  the  money  paid 
in  assessments  upon  the  policy  for  the  firet 
five  yeare" 

The  proviso  of  art.  7,  S  1,  was  also  amend- 
ed at  the  same  time  to  correspond  with  the 
above  amendment  and  to  read  as  follows: 

'^Provided,  That  a  policy  of  membership  e 
for  $5,000  shall  be  good  for  all  the  money  e« 
in  the  death  fund  arising  from  one*assess-* 
ment;    provided,   that  it  shall   not  exceed 
$5,000  and  all  the  money  paid  on  the  policy 
in  assessments  for  the  first  five  years,*' 

On  February  20,  1894,  this  section  was 
again  amended  by  striking  out  the  proviso 
altogether. 

It  seems  that  these  sections  thus  changed 
from  an  agreement  to  repay  all  assessments 
upon  policies  to  an  agreement  to  pay  all  as- 
sessments for  the  first  five  years,  was  found, 
or  deemed  to  be,  too  liberal;  and  in  Janu- 
ary, 1898,  the  company  made  an  important 
additional  amendment  by  striking  out  en- 
tirely the  proviso  for  the  repayment  of  as- 
sessments, under  which  it  now  daims  to  be 
relieved  altoeether  from  paying  more  than 
the  principal  sum  of  the  policy.  The  arti- 
cle as  finally  amended  reads  as  follows: 

"Sec  3  Policies  of  membership  may  be 
issued  upon  a  basis  of  benefits  ranging  in 
amounts  to  $5,000,  but  no  member  shall 
hold  more  than  one  policy  at  the  same  time, 
except  one  additional  policy  on  the  term 
plan,"  etc. 

In  view  of  the  fact  that  both  of  these 
amendments  imply  a  prospective  operation 
upon  policies  which  may  he  issued,  it  would 
seem  to  be  unnecessary  to  consider  the  Ques- 
tion discussed  with  much  detail  in  briefs  of 
counsel,  whether  the  amendments  were  in- 
tended to  operate  upon  policies  already  is- 
sued. In  our  opinion  it  is  clear  that  they 
were  not,  and  conceding  the  proposition 
that  Jarman  had  a^eed  to  abide  by  the  con- 
stitution, rules,  and  regulations  ox  the  com- 
pany, as  they  then  were,  or  might  be  con- 
stitutionally changed  thereafter,  this  agree- 
ment eould  have  no  operation  upon  changes 
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which,  upon  thdr  face,  indicated  that  they 
applied  only  to  policies  thereafter  to  be  is- 
sued. To  cover  this  case  he  should  have 
promised  to  abide  bv  amendments  there- 
after made,  though  thcnr  were  intended  to 
apply  only  to  future  policies. 

Th€  judgment  of  tM  court  Mono  Mrmrd* 


ing  the  plaintiff  the  full  amount 
upon  in  the  policy,  without 
oordingly  af/lnnea. 


agreed 
.  6  00- 


Mr.  Justice  HarUsi  took 
decision  of  this 


ao  part  in  tba 


CHBROKEE  NATION  T.  HITGHCOCBL 
(187  U.  8.  294) 

GHEROKEB  NATION  0t  al^  Appte., 

V. 

KTHAN  A.  HrrOHCOCK,  Secretary  of  the 
Interior. 
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Squitj^urUdiction  —  neocBsary  partieB— 
IndioM—leaaet  of  mineraU  in  tribal 
landa — weoutive  departtneni — meUterB  of 
adminiairation^-^^ower  of  Congreaa  over 
Indiana, 

1.  A  sufficient  ihowliig  of  eqoltoble  Jorisdlctlon 
is  made  bj  a  bill  filed  bj  the  Cherokee  Nation 
to  restrain  any  farther  action  by  the  Secretary 
of  the  Interior  upon  applications  for  leases 
of  iU  tribal  lands  for  mining  purposes,  which 
conuins  general  allegations  of  the  absence 
of  an  adequate  remedy  at  law,  the  necessity 
of  relief  to  avoid  a  multiplicity  of  suits  and 
to  prevent  the  casting  of  a  cloud  upon  the 
title,  and  a  claim  that  irreparable  Injury 
win  be  caused,  and  wrong  and  oppression  re- 
sult, and  that  there  will  be  a  deprivation  of 
property  rights. 

S.  A  corporation  referred  to  in  a  bill  to  re- 
strain any  further  action  by  the  SecreUry 
of  the  Interior  upon  applications  for  leases 
of  Indian  lands  for  mining  purposes,  as  one 
of  the  successful  applicants,  is  not  a  neces- 
sary party  defendant  to  the  suit,  which  is 
Instituted  on  the  theory  of  the  want  of  power 
Jn  the  Secretary  to  execute  leases  sffecting 
■nch  lands. 

S.  The  action  taken  by  the  Secretary  of  the 
Interior  upon  applications  for  leases  for  min- 
ing purposes  of  tribal  lands  In  the  Indian 
Territory,  under  the  act  of  June  28.  1898 
(80  SUt.  at  L.  485,  chap.  517),  authorising 
him  to  execute  such  leases,  is  a  matter  of 
administration,  cognisable  solely  by  the  ex- 
ecutive department. 

4.  The  Ctierokee  Nation  was  not  so  vested,  by 
the  treaty  of  1886  (7  Stat,  at  L.  478),  and 
the  patent  based  thereon,  with  the  sole  con- 
trol over  the  lands  thus  ceded  to  it  as  to 
preclude  Congress,  under  Its  plenary  power 
of  control  over  the  Indian  tribes  in  the  In 
dlan  territory,  from  enacting  those  provi- 
sions of  the  act  of  June  28,  1898  (80  Stat. 
at  L.  406,  chap.  517),  which  authorize  the 
Secretary  of  the  Interior  to  prescribe  regu- 
lations for  the  leasing  of  minerals  In  its 
tribal  lands  for  the  purpose  of  making  them 
productive  and  of  securing  therefrom  an  in- 
for  the  benefit  of  the  tribe. 


Bubmiiied 


[No.  340.] 

Ooioher  2S,  1902. 
oemher  1,  1902. 


Decided  De- 


APPEAL  from  the  C5ourt  of  Appeals  of  the 
District  of  Columbia  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Ck>urt  of  the  District  sustaining  a  demurrer 
to  and  dismissing  a  bill  to  restrain  the  Sec- 
retary of  the  Interior  from  taking  any  fur- 
ther action  upon  applications  for  leases  of 
IiicUan  lands  for  mining  purposes.  Af- 
firmed. 

S  SUtement  by  Mr.  Justice  Wliitoi 
•  *  This  cause  was  begun  on  the  etjuity  side 
of  the  supreme  court  of  the  District  of 
Columbia.  The  complainants  named  in  the 
bill  were  the  Clierokee  Nation,  and  its 
principal    chief   and   treasurer    and  sundry 


ofei 


other  dtizeos  of  the  mttioii,  suing  on  behalf 
of  themeelves  and  of  citizens  of  the  nation 
residing  in  the  Indian  territory.  Ethan  A. 
Hitcheodc,  as  Secretary  of  the  Interior, 
was  made  sole  defendant.  It  was  claimed 
in  the  bill  that,  by  virtue  of  certain  treaties 
and  a  patent  based  thereon,  the  Cherokee 
Nation  was  vested  with  a  fee-simple  title 
to  its  tribal  lands  in  the  Indian  territoij, 
and  it  was  also  averred  that,  by  a  treaty 
executed  in  1836,  there  was  secured  to  the 
nation  the  right,  by  its  national  council,  to 
make  and  carry  into  effect  all  such  laws  as 
the  Cherokees  might  deem  necessary  for 
the  government  and  protection  of  the  per- 
sons and  property  within  their  own  ooun- 
try  belonging  to  their  people,  or  such  per- 9 
sons  as  had  connected  themselves  withd 
them.  A  synopsls^ol  the  pertinent  portions* 
of  the  treaties  above  referred  to  is  set  outg 
in  the  margin.t  e« 

*  The  patent   referred   to  in   the  bill  was* 
executed   on    December    31,    1838.    It  con- 
veyed to  the  Cherokee  Nation  the  lands  se-« 
cured   and   guaranteed   by   the   treatii 
I82S,    1833,  and   1835.  •  In  the  patent  the 
7,000,000-acre  tract,  together  with  the  per- 
petufd  outlet,  was  described  as  one  tract, 
aggregating    13,674,135.14    acres.     In   addi- 

tBy  article  2  of  the  treaty  of  May  6,  1828 
(7  Stat,  at  L.  811),  the  United  States,  in  or- 
der to  secure  to  the  Cherokee  Nation  "a  per- 
manent home,"  agreed  to  "possess  the  Cher- 
okees, and  to  guarantee  It  to  them  forever/* 
7,000.000  acres  of  land,  within  described 
boundaries,  and  in  addition  "guarantee  to  the 
Cherokee  Nation  a  perpetual  outlet  west,  and 
a  free  and  unmolested  use  of  all  the  country 
lying  west  of  the  western  boundary  of  the 
above-described  llmita  and  as  far  west  as  the 
sovereignty  of  the  United  States  and  their 
right  of  soil  extend." 

By  article  1  of  the  treaty  of  February  14, 
1838  (7  Stat,  at  L.  414),  the  United  States, 
by  a  corrected  description  as  to  the  7,000,000- 
acres  tract,  renewed  the  guaranty  as  to  such 
tract,  the  outlet,  etc.,  contained  in  article  2 
of  the  treaty  of  1828,  with  the  reservation  re- 
specting use  by  other  Indians  of  the  salt  plain 
if  within  the  limits  of  the  outlet.  The  article 
concluded  with  the  statement  that  "letters 
patent  shall  be  issued  by  the  United  States  as 
soon  as  practicable  for  the  land  hereby  guar- 
anteed.*' 

By  article  2  of  the  treaty  of  December  2B, 
1835  (7  Stat  at  L.  478),  after  reciting  that 
by  the  treaties  of  1828  and  1833  "the  United 
States  guaranteed  and  secured  to  be  conveyed 
by  patent,  to  the  Cherokee  Nation  of  Indians," 
a  described  tract  of  7,000.000  acres  of  land, 
and  had  further  guaranteed  to  the  Cherokee 
Nation  a  perpetual  outlet  west,  etc.,  ceded  sn 
additional  800,000  acres  of  land,  in  the  follow* 
ing  terms: 

"And  whereas  it  Is  apprehended  by  the  Cher- 
okees that  in  the  above  cession  there  is  not 
contained  a  sufBclent  quantity  of  land  for  the 
accommodation  of  the  whole  nation  on  their 
removal  west  of  the  Mississippi,  the  United 
States  in  consideration  of  the  sum  of  $500,000 
therefore  hereby  covenant  and  agree  to  convey 
to  the  snld  Indians  and  their  descendants,  by 
patent,  in  fee  simple,  the  following  additional 
tract  of  land.'* 

By  article  8  of  the  same  treaty  the  United 
States  also  agreed  "that  the  lands  above  ceded 
by  the  treaty  of  February  14.  1833.  Includlag 
the   outlet,    and    those    ceded    by    this    treaty. 
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tion  the  patent  specified  the  boandBrieB  of 
Ik  tract  of  800,000  acres  ceded  l^  the  treaty 
of  1835.  The  description  of  the  two  tracts 
was  succeeded  by  the  following  habendum 
clause: 

"Therefore,  in  execution  of  the  agree- 
ments and  stipulations  contained  In  the 
said  several  treaties,  the  United  States  have 

fiven  and  granted,  and  by  these  presents 
o  ^ive  and  grant,  unto  the  said  Cherokee 
Nation  the  two  tracts  of  land  so  surveyed 
and  hereiobefore  described,  containing  in 
the  whole  fourteen  millions,  three  hundred 
and  seventy-four  thousand,  one  hundred 
and  thirty-five  acres,  and  fourteen-hun- 
dredths  of  an  acre,  to  have  and  to  hold  the 
same,  together  with  all  the  rights,  privi- 
leges, and  appurtenances  thereto  belonging 
to  the  said  Cherokee  Nation  fwever;  sub- 
ject, however,  to  the  right  of  the  United 
States  to  permit  other  tribes  of  red  men  to 
get  salt  on  the  salt  plain  on  the  western 
prairie  referred  to  in  the  second  article  of 
the  treaty  of  the  twenty-ninth  of  December, 
one  thousand  eight  hundred  and  thirty-five, 
which  salt  plain  has  been  ascertained  to  be 
within  the  limits  prescribed  for  the  outlet 
agreed  to  be  granted  by  said  article,  and 
subject  also  to  all  the  other  rights  reserved 
to  the  United  States,  in  and  by  the  articles 
hereinbefore  recited,  to  the  extent  and  in 
the  manner  in  which  the  said  rights  are  so 
reserved;  and  subject  also  to  the  condition 
provided  by  the  act  of  Congress  of  the 
twenty-eighth  of  May,  one  thousand  eight 


hundred  and  thirty,  referred  to  in  the 
above-redted  third  article,  and  which  condi- 
tion is,  that  the  lands  hereby  granted  shall 
revert  to  the  United  States  if  the  said 
Cherokee  Nation  bec(»ne8  extinct  or  aban- 
dons the  same.'' 

Averring  that  the  Cherokee  Nation  and 
its  citizens  possessed  the  exclusive  right  to 
the  use,  control,  and  occupancy  of  its  tribal 
lands,  it  was  alleged  that  the  Secretary  of 
the  Interior,  without  having  lawful  author- 
ity so  to  do,  was  assuming  the  power  to, 
and  was  about  to^  pass  favorably  upon  ap- 
plications for  leases,  and  was  about  to 
grant  leases  of  lands  belonging  to  said  na« 
tion  for  the  purpcee  of  mining  for  oil,  gas,§ 
coal,  and  other  minerals,  one  such  success-^ 
ful  applicant  being  stated  to*  be  the  Chero- 
kee Oil  A.  Gas  Company,  an  Arkansas  cor- 
poration. Based  upon  general  allegations 
of  the  absence  of  an  adequate  remedy  at 
law,  the  necessity  of  relief  to  avoid  a  multi- 
plicity of  suits  and  to  prevent  the  casting 
of  a  cloud  upon  the  title  of  the  nation  to 
its  said  lands,  and  the  claim  that  irrepar- 
able injury  would  be  caused  and  wronff  and 
oppression  result,  and  that  there  would  be 
a  deprivation  of  property  rif;hts  of  the 
complainants  and  of  other  citizens  of  the 
Cherokee  Nation,  an  injunction  was  prayed 
against  further  action  by  the  Secretary  of 
the  Interior  in  the  premises.  A  demurrer 
was  filed  to  the  bill  upon  the  grounds  fol- 
lowing: 

*'l.  Said  bill  is  bad  in  substance  and  for 


shall  all  be  Included  in  one  patent  executed  to 
the  Cherokee  Nation  of  Indians  by  the  Presi- 
dent of  tbe  United  States  according  to  the  pro- 
visions of  tbe  act  of  Maj  28,  1830." 

The  act  of  M&j  28,  1880  (4  Stat,  at  L.  411, 
chap.  148),  conferred  authority  upon  the  Pres- 
ident to  create  districts  of  territory  In  lands 
west  of  the  Mississippi  to  be  exchanged  for 
lands  held  by  Indians  in  a  state  or  terri- 
tory. Hespectlng  the  title  to  the  lands  so  to 
be  given  in  exchange,  It  was  provided  in  f  8 
as  follows: 

''Sec.  8.  And  he  it  further  enacted.  That  In 
the  making  of  any  such  exchange  or  exchanges. 
It  shall  and  may  be  lawful  for  the  President 
solemnly  to  assure  the  tribe  or  nation  with 
which  the  excliange  is  made  that  the  United 
States  will  forever  secure  and  guarantee  to 
them,  and  their  heirs  or  successors,  tlie  coun- 
try 80  exchanged  with  them ;  and  if  they  prefer 
It,  that  the  United  States  will  cause  a  patent 
or  grant  to  be  made  and  executed  to  them  for 
the  same:  Provided  always.  That  such  lands 
shall  revert  to  the  United  States,  if  the  In- 
dians become  extinct,  or  abandon  the  same.'* 

The  article  of  the  treaty  of  1835  upon  which 
Is  based  the  claim  that  an  exclusive  right  is 
vested  in  the  Cherokee  Nation  to  the  use,  con- 
trol, and  occupancy  of  Its  tribal  lands  is  the 
following   (7  Stat,  at  L.  481)  : 

"Article  6.  The  United  States  hereby  cove- 
nant and  agree  that  the  lands  ceded  to  the 
Cherokee  Nation  in  the  foregoing  article  shall, 
In  no  future  time  without  their  consent,  be  in- 
cluded within  the  territorial  limits  or  Jurisdic- 
tion of  any  state  or  territory.  But  they  shall 
secure  to  the  Cherokee  Nation  the  right  by 
their  national  councils  to  make  and  carry  into 
effect  all  such  laws  as  they  may  deem  neces- 
sary for  the  government  and  protection  of  the 
persons  and  property  within  their  own  country 
belonging  to   their  people  or  such   persons  as 


have  connected  themselves  with  them:  i*ro- 
vided  alwayt.  That  they  shall  not  be  incon- 
sistent with  the  Constitution  of  the  United 
States  and  such  acts  of  Congress  as  have  been 
or  may  be  passed  regulating  trade  and  inter- 
course with  the  Indians;  and  also,  that  they 
shall  not  be  considered  us  extending  to  such 
citizens  and  army  of  the  United  States  as  may 
travel  or  reside  in  the  Indian  country  by  per- 
mission, according  to  the  laws  and  regulations 
established  by  the  government  of  the  same.*' 

By  the  treaty  of  Angust  6,  1846  (9  Stat,  at 
L.  871),  providing  for  an  adjustment  of  the 
differences  theretofore  existing  between  differ- 
ent portions  of  the  people  constituting  and  re» 
ognized  as  the  Cherokee  Nation  of  Indians,  it 
was  provided  In  article  1  as  follows: 

'*That  the  lands  now  occupied  by  the  Chero- 
kee Nation  shall  be  secured  to  the  whole 
Cherokee  people  for  their  common  use  and  ben- 
efit ;  and  a  patent  shall  be  issued  for  the  same, 
including  the  800,000  acres  purchased,  to- 
gether with  the  outlet  west,  promised  by  the 
United  States,  in  conformity  with  the  provi- 
sions relating  thereto,  contained  in  the  3d  ar- 
ticle of  tbe  treaty  of  1835,  and  in  the  3d  sec- 
tion of  the  act  of  Congress,  approved  May 
28th,  1830,  which  authorizes  the  President  of 
the  United  States,  in  making  exchanges  of 
lands  with  the  Indian  tribes,  'to  assure  the 
tribe  or  nation  with  which  the  exchange  is 
made  that  the  United  States  will  forever  se- 
cure and  guarantee  to  them,  and  their  heirs  or 
successors,  the  country  so  exchanged  with 
them;  and,  if  they  prefer  it,  that  the  United 
States  will  cause  a  patent  or  grant  to  be  made 
and  executed  to  them  for  the  same :  Provided 
alioaye.  That  such  lands  shall  revert  to  the 
United  States,  if  the  Indians  become  extinct  or 
abandon  the  same." 

The  treaty  of  July  19,  1800  (14  Stat,  at  L. 
700),  does  not  require  particular  notice. 
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want  of  equity,  and  does  not  state  faets 
enffident  to  entitle  oomplainants  to  the  re- 
lief preyed  for«  or  to  any  relief. 

'*2.  The  court  has  no  jurisdiction  over 
the  subiect-matter  of  the  suit. 

"3.  There  is  a  defect  of  parties  defend- 
ant." 

Without  considering  or  passing  nponthe 
objection  of  a  defect  of  parties  defendant, 
the  trial  court  sustained  the  demurrer  and 
entered  a  decree  dismissing  the  bill  of  com- 
plaint. This  decree  was  aifirmed,  on  ap- 
peal, by  the  court  of  appeals  of  the  Dis- 
trict   (20  D.  O.  App.  18S.) 

An  appeal  was  thereupon  taken  to  this 
court. 

Mr,  William  M.  Spsinsev  for  appel- 
lants. 

AntUioMt  Attorney  Oenerai  Vam  Deraaa- 
ter  and  Mr.  WilUan  O.  PoUook  for  ap- 
pellee. 

Mr.  Justice  Wl&ite,  after  making  the 
foreffoing  statement,  deUvered  the  opinion 
of  the  court: 

The  grounds  of  demurrer  to  the  bill  of 
complaint  were  summarized  in  the  follow- 
ing reasons  embodied  in  a  statement  filed 
with  the  demurrer: 

"1.  The  matters  named  in  the  bill  are 
matters  of  administration,  which  cannot  be 
c  taken  away  from  an  executive  department 
Sand  carried  into  the  courts. 
•    *"2.  That  the   Cherokee  Oil  ft  Gas  Com- 
pany named  in  the  bill  is  a  necessary  party 
to  the  suity  as  shown  by  the  bill. 

'*3.  That  the  defendant  is  proceeding  in 
eonformity  with  the  act  of  Congress  ap- 
proved June  28,  1808  (30  Stat,  at  L.  495, 
chap.  517),  which  is  a  valid  exercise  of  the 
power  of  Congress  ofver  the  property  of  an 
Indian  tribe." 

Preliminary  to  considering  the  funda- 
mental question  raised  by  the  demurrer,  it 
is  necessary  to  notice  two  subjects  not  ex- 
pressly referred  to  in  the  opinion  below. 
They  are,  first,  the  objection  to  the  formal 
sufficiency  of  certain  of  the  aTerments  in 
the  bill;  and,  second,  the  daim  that  the 
Cherokee  Oil  ft  Gas  Company  was  an  indis- 
pensable party  defendant.  With  respect  to 
the  first-mentioned  eround  of  objection, 
without  going  into  detail,  we  think  the 
statements  in  the  bill  were  sufficient  to 
•how  that  the  jurisdiction  of  a  court  of 
equity  was  properly  invdced.  8o  far  as  the 
second  ground  of  objection  is  concerned, 
we  presume  that  the  courts  below  omitted 
to  pass  expressly  thereon,  because  it  was 
deemed  that  the  company  named  was  prop- 
erly omitted  from  the  bill.  As  the  bill  as- 
sailed generally  the  want  of  power  in  the 
Secretary  of  the  Interior  to  execute  leases 
affecting  lands  owned  bjr  the  tribe,  and  re- 
ferred to  the  application  jpending  for  a 
lease  made  by  the  Cherokee  (/il  ft  Gas  Com- 
pany, as  manifesting  but  a  particular  in- 
stance in  which  it  was  charged  that  the 
Secretary  of  the  Interior  might  exercise 
the  power  conferred  by  the  statute,  the  cor- 
poration named  was  not  an  indispensable 
party   to   the   bill.    Clearly,   every   person 


with  whom  the  Secretaqr  might  contract, 
if  he  exercised  the  discretion  vested  in  him 
b^  the  statute,  were  not  indispensable  par- 
ties to  the  determination  of  the  question 
whether  the  statute  had  lawfully  conferred 
such  discretionary  power  up<m  the  official 
in  question.  Tliis  brings  us  to  consider  the 
fundamental  question  which  the  case  in- 
volves, that  is,  the  contention  on  behalf  of 
the  government  that  the  decree  below 
should  be  sustained  because  the  act  of  June 
28,  1898,  is  a  valid  exercise  of  power  vested 
in  Congress,  and  fully  authorized  the  Sec- 
retary of  the  Interior  to  do  and  perform 
the  things  which  the  complainants  seek  to 
have  him  enjoined  from  doing.  h 

Before  noticing  the  pertinent  provisions  S 
of  the  act  of  June  28,*  1898,  reference  will* 
be  made  to  antecedent  legislation  by  Con- 
gress, which  led  up  to  the  enactment  of  the 
statute  in  questicMi.  In  the  statement  pre> 
ceding  the  opinion,  delivered  through  Mr* 
Chief  Justice  Fuller,  in  Stephena  v.  Chenh 
kee  Nation,  174  U.  &  445,  43  L.  ed.  1041» 
19  Sup.  Ct.  Bep.  722,  it  was  said: 

"By  the  16th  section  of  the  Indian  ap- 
propriation act  of  March  3,  1893  (27  Stat. 
at  L.  612,  645,  duip.  209),  the  Preeident 
was  authorized  to  appoint,  by  and  with  the 
advice  and  consent  of  the  Senate,  three 
commissioners  *to  enter  into  negotiations 
with  the  Cherokee  Nation,  Choctaw  Nation, 
Chickasaw  Nation,  the  Muscogee  (or 
Oeek)  Nation,  the  Seminole  Nation,  for 
the  purpose  of  the  extinguishment  of  the 
national  or  tribal  title  to  any  lands  within 
that  territory  now  held  by  any  and  all  such 
nations  or  tribes,  either  by  cession  of  the 
same  or  some  part  thereof  to  the  United 
States,  or  by  the  allotment  and  division  of 
the  same  in  severalty  among  the  Indians  of 
such  nations  or  tribes,  respectively,  as  may 
be  entitled  to  the  same,  or  by  such  other 
method  as  may  be  acreed  upon  between  the 
several  nations  and  tribes  aforesaid,  or 
eadi  of  them,  with  the  United  SUtes,  with 
a  view  to  such  an  adjustment,  upon  the 
basis  of  justice  and  equity,  as  may,  with 
the  consent  of  such  nations  or  tribes  of  In- 
dians, so  far  as  may  be  necessary,  be  re- 
quisite and  suitable  to  enable  the  ultimate 
creation  of  a  state  or  states  of  the  Union 
which  shall  embrace  the  lands  within  said 
Indian  territory.' 

*The  commission  was  appointed  and  en- 
tered on  the  discharge  of  its  duties,  and  un- 
der the  sundry  avu  appropriation  act  of 
March  2,  1895  (28  SUt.  at  L.  939,  chap. 
189),  two  additional  members  were  ap- 
pointed. It  is  commonly  styled  the  'Dawes 
commission.' " 

On  November  20,  1894,  and  November  18, 
189.5,  the  Dtiwes  commission  made  reports 
of  the  condition  of  affairs  in  the  Indian 
territory.  These  reports,  as  also  a  report 
of  the  Senate  committee  on  the  five  civilized 
tribes,  of  date  May  7,  1894,  were  referred 
to  and  were  quoted  from  in  the  statement 
of  facts  made  by  the  court  in  the  Stephens 
Ciiae,  Tlie  reports  asserted  the  existence 
of  a  state  of  affairs  in  the  Indian  territory  e^ 
**abhorrent  to  the  spirit  of  our  institutions.*' § 
and    declared    the  •  necessity   of  assumption* 
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by  the  United  States  of  "responsibility  for 
future  conditions  in  the  temiory"  and  the 
need  of  independent  legislation  ay  Congress 
in  that  behalf.  Thus,  the  Senate  commit- 
tee on  the  five  civilized  tribes  of  Indians, 
in  a  report  on  May  7,  1894  (Sen.  Rep.  No. 
377,  53d  Cong.  2d  sees.),  said  in  part: 

"As  we  have  said,  the  title  to  these  lands 
is  held  by  the  tribe  in  trust  for  the  people. 
We  have  shown  that  this  trust  is  not  being 

f properly  executed,  nor  will  it  be  if  left  to  the 
ndians,  and  the  question  arises,  WhaJt  is 
the  dnty  of  the  government  of  the  United 
States  with  reference  to  this  trust  T  While 
we  have  recognized  these  tribes  as  depend- 
ent nations,  the  government  has  likewise 
recognized  its  guardianship  over  the  In- 
dians and  its  obligations  to  protect  them  in 
their  property  and  personal  rights. 

"In  the  treaty  with  the  Cherokees,  made 
in  1846,  we  stipulated  that  th^  should 
pass  laws  for  equal  protection  and  for  the 
aecuritv  of  life,  liberty,  and  property.  If 
the  tribe  fails  to  administer  its  trust  prop- 
erly by  securing  to  all  the  people  of  the 
tribe  equitable  participalioQ  in  the  com- 
mon property  of  the  tribe,  there  appears  to 
be  no  redress  for  the  Indian  so  deprived  of 
his  rights  unless  the  government  does  in- 
terfere to  administer  such  trust." 

By  a  provision  in  the  act  of  June  10, 
1890  (29  Stat,  at  L.  321,  339,  chap.  398), 
said  commission  was  directed  to  continue 
the  exercise  of  the  authority  already  c<mi- 
ferred  upon  it,  and  was  invested  with  fur- 
ther powers  in  respect  of  hearing  and  deter- 
mining applications  for  citizenship  in  said 
tribes  and  making  rolls  of  the  members 
thereof. 

A  provision  in  the  act  of  June  7,  1897 
(30  Stat,  at  L.  62,  84,  chap.  3),  directed 
said  commission  to  continue  to  exercise  all 
authority  theretofore  conferred  upon  it  to 
n^otiate  with  said  five  tribes,  and  gave  fur- 
ther direction  respecting  the  malcing  of 
rolls  of  citizenship. 

The  act  of  June  28,  1898  (30  Stat,  at  U 

495,  chap.  517),  entitled  "An  Act  for  the 

Protection  of  the  People  of  the  Indian  Ter- 

ritoiy,  and  for  Other  Purposes,"  contains 

09  provisions  for  the  completion  of  the  rolls  of 

§  citizenship  of  said  tribes,  for  the  reservation 

•  of  town  sites* and  the  sale  of  lots  therein, 

and  for  the  allotment  of  the  exclusive  use 

and  occupancy  of  the  surface  of  all  lands 

susceptible  of  allotment  among  the  citizens 

of  the  respective  tribes,  with  a  provision  as 

follows  (§  11): 

"But  all  oil,  coal,  asphalt^  and  mineral 
deposits  in  the  lands  of  any  tribe  are  re- 
served to  such  tribe,  and  no  allc^anent  of 
such  land  shall  cariy  the  title  to  such  oil, 
eoal,  asphalt,  or  mineral  depoeits." 

Section  13  of  said  act  contains  provi- 
sions for  leasing  the  oil,  coal,  asphalt  and 
mineral  deposits  as  follows: 

"That  the  Secretary  of  the  Interior  is 
hereby  authorized  and  directed  from  time 
to  time  to  provide  rules  and  regulations  in 
regard  to  the  leasing  ol  oil,  coal,  asj^alt, 
and  other  minerals  in  said  territory,  and 
all  such  leases  shall  be  made  by  the  Secre- 
tary of  the  Interior;  and  any  lease  for  any 


such  minerals  otherwise  made  shall  be  ab- 
solutely void.  No  lease  shall  be  made  or 
renewed  for  a  longer  period  than  fifteoi 
years,  nor  cover  the  mineral  in  more  than 
six  hundred  and  forty  acres  of  land,  which 
shall  conform  as  nearly  as  possible  to  the 
surveys.  Lessees  shall  pay  on  each  oil, 
coal,  asphalt,  or  other  mineral  claim  at  the 
rate  of  one  hundred  dollars  per  annum  in 
advance,  for  the  first  and  second  years; 
two  hundred  dollars  per  annum,  in  ad- 
vance, for  the  third  and  fourth  years,  and 
five  hundred  dollars,  in  advance,  for  each 
succeeding  vear  thereafter,  as  advanced 
royalty  on  the  mine  or  claim  on  which  they 
are  made.  All  such  payments  shall  be  a 
credit  on  royaJty  when  each  said  mine  Is  de- 
veloped and  operated  and  its  production  ia 
in  excess  of  such  guaranteea  annual  ad- 
vanced payments;  and  all  lessees  must  pay 
said  annual  advanced  payments  on  ea<di 
claim,  whether  developed  or  undeveloped; 
and  should  any  lessee  neglect  or  refuse  to 
pay  such  advanced  annusu  royalty  for  the 
period  of  sixty  days  after  the  same  becomes 
due  and  payable  on  any  lease,  the  lease  on 
which  d^ault  is  made  shall  become  null 
and  void,  and  the  royalties  paid  in  advance 
shall  then  become  and  be  the  money  and 
property  of  the  tribe.  Where  any  oil,  coal, 
asphalt,  or  other  mineral  is  hereafter 
opened  on  land  allotted,  sold,  or  reserved, 
the  value  of  the  use  of  the  necessary  sur-J 
face  for  prospecting  or  mining,  and  theS 
damage  done  to  the* other  land  and  im-* 
provements,  shall  be  ascertained  under  tha 
direction  of  the  Secretary  of  the  Interior 
and  paid  to  the  allottee  or  owner  of  tha 
land  oy  the  lessee  or  party  operating  tha 
same,  before  operations  b^n:  Provided^ 
That  nothing  herein  contained  shall  impair 
the  rights  of  any  holder  or  owner  of  a 
leaseh<Md  interest  in  any  oil,  coal  rights, 
asphalt,  or  mineral,  which  have  been  as- 
sented to  by  act  of  Congiess,  but  all  such 
interest  shall  continue  unimpaired  hereby, 
and  shall  be  assured  to  such  holders  or 
owners  by  leases  from  the  Secretary  of  the 
Interior  for  the  term  not  exceeding  fifteen 
years,  but  subject  to  payment  of  advance 
royalties  as  herein  provided,  when  such 
leases  are  not  operated,  to  the  rate  of  roy- 
alty on  coal  mined,  and  the  rules  and  regu- 
lations to  be  prescribed  by  the  Secretary  of 
the  Interior,  and  preference  shall  be  given 
to  such  parties  in  renewals  of  such  leases: 
And  provided  further.  That  when,  under 
the  customs  and  laws  heretofore  existing 
and  prevailing  in  the  Indian  territory, 
leases  have  been  made  of  different  groups  or 
parcels  of  oil^  coal,  asphalt,  or  other  min- 
eral deposits,  and  possession  has  been  taken 
thereunder  and  improvements  made  for  tha 
development  of  such  oil,  coal,  asphalt,  or 
other  mineral  deposits  by  lessees  or  their 
assigns,  which  have  resulted  in  the  produc- 
tion of  oil,  ooal,  asphalt,  or  other  mineral 
in  commercial  quantities  by  such  lessees  or 
their  assigns,  tnen  su<^  parties  in  posses- 
sion shall  be  given  preference  in  the  mak- 
ing of  new  leases,  in  compliance  with  the 
directions  of  the  Secretary  of  the  Interior; 
and  in  making  new  leajses  due  consideration 
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•hftll  be  made  for  the  improvements  of  such 
lessees;  and  in  all  cases  of  the  leasing  or 
renewal  of  leases  of  oil,  coal«  asphalt,  and 
other  mineral  deposits  preference  shall  be 
given  to  parties  in  possession  who  have 
made  improvements.  Ihe  rate  of  royalty 
to  be  paid  by  all  leasees  shall  be  fixed  by 
the  Secretary  of  the  Interior." 

Section  16  contains  a  provision  as  to  the 
payment  and  distribution  of  rents  and  roy- 
alties due  said  tribes,  as  follows: 

"That  it  shall  be  unlawful  for  any  per- 
son, after  the  passage  of  this  act^  except  as 
hereinafter  provided,  to  claim,  demand,  or 
receive,  for  his  own  use  or  for  the  use  of 
anyone  else,  any  royalty  on  oil,  coal,  as- 
10  phalt,  or  other  mineral,  or  on  any  timber 
§  or  lumber,  or  any  other  kind  of  prooerty 
•  whatsoever,  or  any  rents  on  aqy*lanas  or 
property  belonging  to  any  one  of  said 
tribes  or  nations  m  said  territory,  or  for 
anyone  to  pay  to  any  individual  any  such 
royalty  or  rents  or  any  oonsideration  there- 
for whatsoever;  and  all  royalties  and  rents 
hereafter  payable  to  the  tnbe  shall  be  paid, 
under  such  rules  and  regulations  as  may 
be  prescribed  by  the  Secr^arv  of  the  Inte- 
rior, into  the  Treasury  of  the  United 
States  to  the  credit  of  the  tribe  to  which 
they  belong." 

As  the  acts  done  and  contemplated  to  be 
done  by  the  appellee  and  assailed  by  the 
bill  of  complaint  are  presumably  not  the 
subject  of  criticism,  in  the  event  that  the 
act  of  June  28,  1808,  was  a  constitutional 
and  valid  exercise  of  power  by  Congress, 
we  will  now  address  ourselves  to  a  consid- 
eration of  that  statute. 

Prior  to  the  act  ol  March  3,  1871  (10 
Stat,  at  Lu  644,  566,  chap.  120,  now  (  2079 
of  the  Revised  Statutes ),  which  statute^  in 
effect,  voiced  the  intention  of  0>ngre8S 
thereafter  to  make  the  Indian  tribes  amen- 
able directly  to  the  power  and  authority  of 
the  laws  of  the  United  States  by  the  imme- 
diate exercise  of  its  legislative  power  over 
them,  the  customary  mode  of  dealing  with 
the  Indian  tribes  was  by  treaty.  As,  how- 
ever, held  in  Cherokee  Nation  ▼.  Bouihem 
K,  R.  Co.  135  U.  S.  641,  653,  34  L.  ed.  295, 
300,  10  Sup.  Ct  Rep.  966,  reaffirmed  in 
BtepheM  V.  Cherokee  Nation,  174  U.  8.  446, 
484,  43  L.  ed.  1041,  1055,  19  Sup.  Ct  Rq>. 
722,  while  the  Cherokee  Nation  and  other 
Indian  tribes  domiciled  within  the  United 
States  had  been  recognized  by  the  United 
States  as  separate  coomiunities,  and  en- 
gagements entered  into  with  them  by  means 
of  formal  treaties,  they  were  yet  regarded 
as  in  a  condition  of  pupilage  or  dependency, 
and  subject  to  the  paramount  autiiority  of 
the  United  States. 

Reviewing  decisions  of  this  court  ren- 
dered prior  to  the  act  of  1871,  and  particu- 
larly considering  the  status  of  the  very 
tribe  of  Indians  affected  by  the  present  liti- 

Stlom,  the  court  commented  upon  a  dec- 
ration  made  in  a  previous  decision  that 
this  government  had  "admitted,  l^  the 
moet  solemn  sanction,  the  existence  of  the 
Indians  as  a  separate  and  distinct  people, 
and   as   being   invested   with    rights  which 


constitute  them  a  state^  or  separate  com- 
munity."   It  was  observed  of  tiiis  declara- 
tion that  it  fell  "far  short  of  saying  that 
they  are  a  soverei^  state,  with  no  supe- 
rior   within    the   limits    of    its   territory." 
Considering   the   treaty   of    1835  with  the  9 
Cherokee   Nation,  under   which    it   is   nowS 
*  claimed,  on  behalf  of  the  appellants,  that* 
the  Cherokees  became  vested  with  the  sole 
control  over  the  lands  ceded  to  them,  the 
court  observed  (p.  485,  L.  ed.  p.  1055,  Sup. 
Ct.  Rep.  p.  737) : 

"By  the  treaty  of  New  Echota,  1836,  the 
United  States  covenanted  and  agreed  that 
the  lands  ceded  to  the  Cherokee  Nation 
should  at  no  future  time,  without  their  con- 
sent, be  included  within  the  territorial  lim- 
its or  jurisdiction  of  any  state  or  territory, 
and  that  the  ffovemment  would  secure  to 
that  nation  'the  rieht  by  their  national 
councils  to  make  and  carry  into  effect  all 
such  laws  as  they  may  deem  necessary  for 
the  government  of  the  persons  and  property 
witmn  their  own  country,  belonging  to 
their  people  or  such  persons  as  have  con- 
nected themselves  with  them;'  and,  by  the 
treaties  of  Washington,  1846  and  1866,  the 
United  States  guaranteed  to  the  Cherokees 
the  title  and  possession  of  their  lands,  and 
jurisdiction  over  their  country.  Revision 
of  Indian  Treaties,  pp.  65,  79,  85.  But 
neither  these  nor  any  previous  treaties 
evinced  any  intention,  upon  the  part  of  the 
government,  to  discharge  them  from  their 
condition  of  pupilage  or  dependemgr,  and 
constitute  them  a  separate,  independent, 
sovereif;n  people,  with  no  superior  within 

It  results,  then,  from  the  doctrine  of  the 
decisions  of  this  oonrt»  that  the  demurrer 
was  properly  sustained,  because  of  the  fact 
that  the  matters  named  in  the  ImII  were 
matters  oi  administration,  to  which  the  act 
of  June  28  was  applicable,  and  they  were 
solely  cognizable  by  the  executive  depart- 
ment of  the  government.  The  decision  in 
8tep7ien9  v.  Cherokee  Nation,  174  U.  S. 
446,  43  L.  ed.  1041,  10  Sup.  Ct  Rep.  722, 
is  particularly  in  point,  as  that  case  in- 
volved the  validity'  of  the  very  set  under 
consideration,  and  the  precedent  correUu- 
tive  legislation,  wherein  the  United  States 
practically  assumed  the  full  control  over 
the  Cherdcees  as  well  as  the  other  nations 
oonstitutinff  the  five  civilized  tribes,  and 
took  upon  itself  the  determination  of  mem- 
bership in  the  tribei  for  the  purpose  of  ad- 
justinff  thdr  rights  in  the  tribal  property. 
The  plenary  power  of  control  by  Congress 
over  the  Indian  tribes  and  its  undoubted 
power  to  legislate^  as  it  had  done  through 
the  act  of  1898,  directly  for  the  protection 
of  the  tribal  property,  was  in  that  case  re-w 
affirmed.  Thus,  in  the  course  of  its  opin-§ 
ion,*  after  alluding  to  the  legislation  con-* 
cerning  the  Dawes  commission,  the  court 
said: 

''It  may  be  remarked  that  the  legislation 
seems  to  recognize,  especially  the  act  of 
June  28,  1898,  a  distinction  betwe»  admis- 
sion to  citizenship  merely  and  the  distribu- 
tion  of   property   to  be  subsequently  made, 
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as  if  there  might  be  eircnmstanoeB  under 
which  the  right  to  a  share  in  the  latter 
would  not  necessarily  follow  from  the  con- 
cession of  the  former.  But  in  any  aspect, 
we  are  of  opinion  that  the  constitutional- 
ity of  the  acts  in  respect  of  the  determina- 
tion of  citizenship  cannot  be  successfully 
assailed  on  the  ground  of  the  impairment 
or  destruction  of  Tested  rights.  The  lands 
and  moneys  of  these  tribes  are  public  lands 
and  public  moneys,  and  are  not  held  in  in- 
dividual ownership,  and  the  assertion  by 
any  particular  applicant  that  his  ri^ht 
therein  is  so  vested  as  to  preclude  inquiry 
into  his  status  involves  a  contradiction  in 
terms." 

The  holding  that  Congress  had  power  to 
provide  a  method  for  determining  member- 
ship in  the  five  civilized  tribes,  and  for  as- 
certaining the  citissenship  thereof  prelim- 
inary to  a  division  of  the  property  of  the 
tribe  among  its  members,  necessarily  in- 
volved the  further  holding  that  Congress 
was  vested  with  authority  to  adopt  meas- 
ures to  make  the  tribal  property  produc- 
tive, and  secure  therefrom  an  income  for 
the  benefit  of  the  tribe. 

Whatever  title  the  Indians  have  is  in  the 
tribe,  and  not  in  the  individuals,  although 
held  by  the  tribe  for  the  common  use  and 
equal  benefit  of  all  the  members.  The 
Cherokee  Trust  Funds,  117  U.  &  288,  308, 
euh  ffom.  Eastern  Bwnd  of  Cherokee  Indians 
V.  United  8ta4es,  29  L.  ed.  880,  886,  6  Sup. 
Ct.  Rep.  718.  The  manner  in  which  this 
land  is  held  is  described  in  Cherokee  Na- 
tion V.  Jounicycake,  155  U.  S.  196,  207,  39 
L.  ed.  120,  124,  15  Su^.  Ct.  Rep.  65,  60, 
where  this  courts  referring  to  the  treaties 
and  the  patent  mentioned  in  the  bill  of 
complaint  herein,  said:  "Under  these  trea- 
ties, and  in  December,  1838,  a  patent  was 
issued  to  the  Cherokees  for  these  lands.  By 
that  patent,  whatever  of  title  was  conve;;^ea, 
was  conveyed  to  the  Cherokees  as  a  nation, 
and  no  title  was  vested  in  severalty  in  the 
Cherokees,  or  any  of  them." 

There  is  no  question  involved  in  this 
case  as  to  the  taking  of  property;  the  au- 
authority  which  it  is  proposed  to  exercise,  by 
g  virtue  of  the  act  of  1898,  has  relation 
•  merely  to  the  control  and* development  of 
the  tribal  property,  which  still  remains 
subject  to  the  administrative  control  of 
the  government^  even  though  the  members 
of  the  tribe  have  been  invested  with  the 
status  of  citi7«nship  under  recent  legisla- 
tion. 

We  are  not  concerned  in  this  case  with 
the  question  whether  the  act  of  June  28, 
1898,  and  the  proposed  action  thereunder, 
which  is  complained  of,  is  or  is  not  wise, 
and  calculated  to  operate  beneficially  to  the 
interests  of  the  Cherokees.  The  power  ex- 
isting in  Congress  to  administer  upon  and 
guard  the  tribal  property,  and  the  power 
being  political  and  administrative  in  its 
nature,  the  manner  of  its  exercise  Is  a  ques- 
tion within  the  province  of  the  legislative 
branch  to  determine,  and  is  not  one  for  the 
courts. 

Affirmed. 


(187  U.  S.  815) 
PIDBMTY    &    DEPOSIT  COMPANY   OF 
MARYLAND,  Plff.  in  Err., 

V. 

UNITED  STATES  OP  AMERICA  TO  THE 
USE  OF  LEWIS  E.  SMOOT. 

Stare  decisis — failure  to  give  reasons  for  de- 
cision— validity  of  court  rule  requiring 
affida/oit  of  defense — right  to  trial  by 
jury. 

1.  The  aatbority  of  a  dedslcm  of  the  Supreme 
Court  of  the  United  States  upholding  a  rule 
of  a  court  of  the  District  of  Columbia  Is  not 
lessened  by  the  foruier  court's  failure  to  give 
the  grounds  for  its  decision,  as  this  omission 
does  not  give  rise  to  an  Inference  that  it  bad 
doubts  as  to  the  validity  of  the  rule,  but 
rather  tliat  it  regarded  the  grounds  of  cliai- 
lenge  to  such  validity  as  without  founda- 
tion. 

2.  The  constitutional  right  of  trial  by  Jury  is 
not  denied  by  rule  78  of  the  supreme  court 
of  the  District  of  Columbia,  authorizing 
Judgment  for  plaintiff  for  want  of  a  suiO* 
dent  affidavit  of  defense  In  actions  em  oon" 
tractu  in  which  plaintiff  has  filed  a  support- 
ing affidavit 

8.  An  action  against  principal  and  surety  on  a 
bond  to  Insure  the  faithful  performance  of  a 
contract  is  one  ''arising  em  contractu,"  wltli- 
in  the  meaning  of  rule  78  of  the  supreme 
coart  of  the  District  of  Columbia,  author- 
izing Judgment  for  plaintiff  in  such  actions 
for  want  of  a  safflcient  affidavit  of  defense. 

4.  Copies  of  the  bonds  in  suit,  and  of  the  con- 
tracts the  faitliful  performance  of  which  they 
were  executed  to  secure,  need  not  be  filed  in 
order  to  comply  with  the  provisions  of  rule 
73  of  the  supreme  court  of  the  District  of 
Columbia,  that  In  actions  em  contractu  a 
plaintiff  who  has  filed  an  affidavit  setting  out 
distinctly  his  cause  of  action  shall  be  enti- 
tled to  Judgment  unless  a  sufficient  affidavit 
of  defense  Is  filed. 

[No.  381.] 

Buhmitted  October  SI,  1902.    Decided  De- 
cember 1,  1902. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment whidi  affirmed  a  judj^ent  of  tlie  Su- 
preme Court  of  the  District  entered  under 
the  73d  rule  for  failure  of  the  defendant  to 
file  with  his  plea  a  sufficient  affidavit  of  de- 
fense.    Affirmed. 

See  same  case  below,  20  App.  Cas.  376,  30 
Wash.  L.  Rep.  532. 

Statement  by  Mr.  Justice  McKemiAs  Jj 
*This  action  was  brought  in  the  supreme* 
court  of  the  District  of  Columbia,  by  de- 
fendant in  error,  against  one  Peyton  D. 
Vinson,  as  principal,  and  plaintiff  in  error 
as  surety,  on  certain  bonds,  to  recover  the 
sum  of  $530.06.  One  of  the  bonds  was  in 
the  penal  sum  of  $25,000,  for  the  faithful 
performance  of  the  covenants  and  conditions 
of  a  contract  entered  into  by  said  Vinsoii 
with  the  District  of  Columbia.  It  was  cove- 
nanted in  the  bond  that  Vinson  would 
"promptly  make  payments  to  all  persona 
supplying  him  with  labor  or  materials  in 
the  prosecution  of  the  work  provided  for  in 
IT  2.  See  Jury,  vol.  Sl«  Cent  Dig.  |  XM. 
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fiaid  contract.**  And  it  was  alleged  in  the 
declaration  that  Lewis  K  Smoot  furnished 
•aid  Vinson  certain  materials,  which  were 
used  by  the  latter  in  the  completion  of  the 
work  under  the  contract,  of  the  ralne  $599.- 
73,  of  which  amount  only  $206.95  was  paid, 
leaving  a  balance  of  $392.78  due. 

The  other  bond  was  for  the  penal  sum  of 
$6,000,  with  like  covenants  and  conditions. 
The  declaration  alleged  that  said  Smoot 
furnished  materials  of  the  value  of  $143.28 
to  Vinson,  which  were  used  in  the  perform- 
ance of  the  latter's  contract  with  the  Dis- 
trict of  Columbia,  and  that  said  amount 
was  not  paid,  though  demanded.  And  re- 
4.oovery  of  said  amounts  due  was  prayed 
^against  Vinson  and  the  plaintiff  in  error, 
«  amounting  to*the  sum  of  $530.06.  Hie  dec- 
laration was  accompanied  by  an  affidavit 
made  by  Smoot  under  the  requirements  of 
rule  73  of  the  court,  hereinafter  set  out 
The  affidavit  was  very  full  and  circumstan- 
tial, and  virtually  repeated  the  declaration. 

Tlie  plaintiff  in  error  filed  pleas  to  the 
declaration,  in  which  it  all^;ed  that  neither 
it  nor  Vinson  owed  the  sums  of  money  de- 
manded, or  any  part  of  either,  "in  the  man- 
ner and  form  as  the  said  United  States 
above  complained."  And  also  pleaded  that 
neither  it  nor  Vinson  had  bn^en  the  condi- 
tions, or  any  of  them,  on  said  bonds  "in  the 
manner  and  form  as  the  said  United  States 
liad  above  complained." 

The  plaintiff  in  error  on  March  14,  1902, 
filed  the  following  affidavit  of  defense: 

"J.  Spricg  Poole,  being  first  duly  sworn, 
deposes  ana  says: 

"1.  That  he  is  now,  and  for  ten  years  last 
past  has  been,  the  general  agent  for  the 
District  of  Columbia  of  the  Fidelity  k  De- 
posit Company  of  Maryland,  the  defendant 
in  the  above-entitled  cause. 

"2.  That  the  said  defendant  admits  the 
execution  of  the  bonds  as  alleged  in  the  dec- 
laration in  said  cause. 

"3.  That  the  said  defendant,  its  officers 
and  agents,  has  no  personal  knowledge  of 
the  contracts  alleged  in  said  declaration  to 
have  been  entered  into  by  and  between 
Lewis  E.  Smoot  and  Peyton  D.  Vinson,  or 
of  the  indebtedness  alleged  to  be  due  from 
said  Vinson  to  said  Smoot  under  said  al- 
lied contracts ;  that  the  said  defendant,  its 
officers  and  agents,  has  not  sufficient  infor- 
mation, in  the  opinion  of  the  affiant  and  of 
the  counsel  of  said  defendant,  its  attorney 
of  record  in  said  cause,  to  be  safe  in  admit- 
ting or  denying  under  oath  the  alle^tions 
of  said  declaration  in  regard  to  said  con- 
tracts between  said  Smoot  and  Vinson,  or 
the  indebtedness  thereunder,  and  in  so  far 
as  said  defendant  is  sought  to  be  charged 
with  the  pajrment  of  said  alleged  indebted- 
ness from  Vinson  to  Smoot  it  calls  for  strict 
proof  of  said  alleged  indebtedness. 

"4.  That  said  defendant  is  advised  by  its 
counsel  that  it  is  entitled  under  the  law  of 
the  land  to  trial  by  jury  as  to  the  truth  of 
ct  the  allegations  of  the  declaration  in  regard 
^  to  said  alleged  contracts  between  the  said 
•'  Smoot  and  Vinson  and  the'alleged  indebted- 
ness under  said  contracts;  that  said  defend- 
ant does  not  waive,  but  expressly  claims, 


the  benefit  of  the  right  of  trial  by  jury,  ml 
prays  that  this  honorable  court  will  not  en- 
ter judgment  against  it,  the  said  defendant^ 
without  trial  ^  jnrv  upon  the  issues  ten- 
dered bjr  the  pleas  filed  to  said  declaratioii. 

"That  this  prayer  for  trial  by  jury  is  not 
made  for  the  purpose  of  delay,  but  solelT 
because  the  defendant  is  advised  by  oouns J, 
and  believes,  that,  under  the  law  of  the 
land,  it  is  entitled  to  trial  by  jury  in  this 
cause,  and  that  it  cannot  waive  or  surrender 
that  right  without  exposing  itself  to  the 
danger  of  being  deprived  St  its  property 
without  due  process  of  law." 

On  the  18th  of  March  the  defendant  in 
error  filed  a  motion  "for  judgment,  under 
the  73d  rule,  for  failure  of  uie  d^endant 
to  file  with  his  plea  a  sufficient  affidavit  of 
defense." 

Upon  hearing,  the  motion  was  granted 
and  judp^ent  entered  as  prayed  for  in  the 
declaration.  The  judgment  was  affirmed  by 
the  court  of  appeals,  and  the  case  was  then 
brought  here. 

The  73d  rule  is  as  follows: 

"In  any  action  arising  ea  eontraeiu,  if 
the  plaintiff  or  his  agent  shall  have  filed, 
at  the  time  of  bringing  his  action,  an  affi- 
davit setting  out  distinctly  his  cause  of  ac- 
tion, and  t^  sum  he  claims  to  be  due,  ex- 
clusive of  all  set-offs  and  just  sprounds  of 
defense,  and  shall  have  served  uie  defend- 
ant with  copies  of  his  declaration  and  of 
said  affidavit,  he  shall  be  entitled  to  a  juAg- 
ment  for  the  amount  so  claimed,  with  inter* 
est  and  costs,  unless  the  defendant  shall 
file,  along  with  his  plea,  if  in  bar,  an  affi- 
davit of  defense  denying  the  right  of  the 
plaintiff  as  to  the  whole  or  some  specified 
part  of  his  claim,  and  specifically  stating 
also,  in  precise  and  distinct  terms,  the 
grounds  of  his  defense,  which  must  be  such 
as  would,  if  true,  be  sufficient  to  defeat  the 
plaintiff's  claim  in  whole  or  in  part.  And 
where  the  defendant  shall  have  acknowl- 
edged in  his  affidavit  of  defense  his  liability 
for  a  part  of  the  plaintiff's  claim  as  afore- 
said tne  plaintiff,  if  he  so  elect,  may  hsTe 
judgment  entered  in  his  favor  for  the 
amount  so  confessed  to  be  due. 

''Sec.  2.  The  provisions  of  this  rule  shall 
not  apply  to  defendants  who  are  representar 
tives  of  a  decedent's  estate  except  when  theg 
affidavit    filed    with    the    declaration     setseo 
forth  that  tho^oontract  sued  on  was  directly  * 
with  such  representative,  or  that  a  promise 
to  pay  was  made  bv  him. 

'*Sec.  3.  When  the  defendant  is  a  corpo- 
ration, the  affidavit  of  defense  mav  be  made 
by  an  officer,  agent,  or  attorney  of  such  cor- 
poration. 

"Rules  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  adopted  at  the  April 
term,  1808,  p.  28." 

Mr.  L.  H.  Poole  for  plaintiff  in  error. 
Mr,  Crandal  Maokey  for  defendant  in 


Mr.  Justice  MoKemia  delivered  the 
opinion  of  the  court: 

The  principal  assignments  of  error  are  re- 
ducible    to     these     contentions:      (1)    The 
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court  had  no  power  to  enact  the  rule;  (2) 
that  the  rule  was  invalid,  in  that  it  de- 
prived defendants  of  due  process  of  law  and 
the  right  of  trial  by  jury,  in  contravention 
of  the  Constitution  of  the  United  States  and 
"the  mode  of  proof  of  trial"  prescribed  by 
Re^dsed  Statutes,  SS  861  ei  seq.^ 

The  rule  was  formerly  number  75  and  has 
existed  a  long  time.  The  court  of  appeals 
of  the  District  has  sustained  its  validity  in 
a  number  of  cases.  This  court  also  sus- 
tained its  validity  in  8moot  v.  Rittenhouse 
[27  Wash.  L.  Rep.  741]  decided  January  10, 
1876. 

The  case  is  questioned  as  authority  be- 
cause, it  is  said,  that  "if  this  court  upheld 
a  rule  of  such  important  character  and 
doubtful  validity  it  would  five  the  grounds 
of  its  decision."  But  the  objection  assumes 
that  the  court  had  doubts.  The  better  in- 
ference is  that  the  court  regarded  the 
grounds  of  challenge  to  the  validity  of  the 
rule  as  without  foundation.  And  its  va- 
lidity was  challenged  and  necessarily  passed 
on,  which  disposes  of  contention  that  the 
decision  was  based  on  another  point. 

2.  There  is  but  one  element  in  this  con- 
tention,— the  right  of  a  jury  trial.  In 
passing  upon  it  we  do  not  think  it  necessary 
to  follow  the  details  of  counsel's  elaborate 
e  argument.  In  Smoot  v.  Rittenhouae  [27 
gWash.  L.  Rep.  741]  the  validity  of  the  rule 
•  was  sustained,*  as  well  as  the  power  of  the 
court  to  make  it.  If  it  were  true  that  tne 
rule  deprived  the  plaintiff  in  error  of  the 
right  of  trial  by  jury,  we  should  pronounce 
it  void  without  reference  to  cases.  But  it 
does  not  do  so.  It  prescribes  the  means  of 
makinff  an  issue.  The  issue  made  as  pre- 
soribed,  the  right  of  trial  by  jury  accrues. 
Hie  piurpoee  of  the  rule  is  to  preserve  the 
eourt  from  frivolous  defenses,  and  to  defeat 
attempts  to  use  formal  pleading  as  means 
to  delay  the  recovery  of  just  demands. 

Certainly  a  salutary  purpose,  and  hardly 
less  essential  to  justice  than  the  ultimate 
means  of  trial.  And  the  case  at  bar  illus- 
trates this.  It  certainly  does  not  seem  un- 
reasonable to  charge  one  who  has  become 
responsible  for  the  performance  of  an  act 
by  another  with  knowledge  of  that  act  or 
with  means  of  ascertaining  it,  so  as  to  state 
a  defense  within  the  liberal  interpretation 
of  the  rule  declared  by  the  court  of  appeals. 
As  early  as  1879  the  supreme  court  of  the 
District  recited  the  histoiy  of  the  rule,  and 
explained  its  purpose.  "It  is  a  rule,"  the 
court  said,  "to  prevent  vexatious  delays  in 
the  maturing  of  a  judgment  where  there  is 
no  defense.  .  .  .  Now,  what  does  the 
rule  mean,  this  being  its  office?  It  is 
couched  in  very  plain  language.  It  says 
the  defendant  shall  set  out  Ms  grounds  of 
defense,  and  swear  to  them.  It  does  not 
mean  a  defense  in  all  its  details  of  incident 
and  fact,  but  the  foundation  of  the  defense. 
That  is  all.  Those  grounds  ought  not  to  be 
vague  and  indefinite.  They  shoiild  have 
significance  and  meaning,  and  should  ex- 
press the  idea  of  defense  upon  the  ground 
to  which  they  are  addressed.  It  was  never 
contemplated  that  this  rule  required  a  par- 
ty to  follow  his  case  through  all  the  lights 
^  U.  S.  Comp.  St.  1901,  p.  661. 


and  shadows  of  the  evidence  in  it.  Thai 
would  be  to  hcrfd  it  essential  that  he  should 
tzy  his  ease  in  his  plea."  Naiumal  Metro- 
poUiOf^  Bank  ▼.  Hitz^  MacArth.  &  M.  198. 

This  interpretation  was  affirmed  in  Crop' 
ley  v.  Vogeler,  2  App.  D.  C  28;  see  also  2 
App.  D.  C.  340;  Oleason  v.  Hoeke,  5  App. 
D.  C.  1,  12  App.  D.  C.  161;  Bailey  v.  Z)ts- 
trid  of  Columbia,  4  App.  D.  C.  356. 

And  the  facts  stated  in  the  affidavit  of 
defense  will  be  accepted  as  true.  Strwuae 
V.  Hensey,  7  App.  D.  C.  289.  36  L.  R.  A.  92.  h 

It  would  seem  a  logical  result  of  the  ar-^ 
gument  of*iilaintiff  in  error  that  there  was* 
a  constitutional  right  to  old  forms  of  pro- 
cedure, and  yet  it  seems  to  be  conceded  thst 
Congress  has  power  to  change  them,  even  to 
the  enactment  of  rule  73.  The  concession  of 
that  power  destroys  the  ar^ment  based  on 
the  Constitution,  and  whether  Congress  ex- 
ercised the  power  directly  or  delegated  it  to 
the  supreme  court  of  the  district  of  Colum- 
bia can  make  no  difference.  And  that  such 
power  had  been  delegated  to  the  supreme 
court  of  t^e  District  was  virtually  decided 
in  Smoot  v.  Rittenhouae,  27  Wash.  L.  Rep. 
741. 

3.  It  is  urged  that  the  causes  of  action  set 
out  in  the  declaration  "are  not  within  ih^ 
purview  of  the  rule."  By  "purview  of  the 
rule"  is  meant,  as  counsel  explains,  the 
spirit  of  the  rule,  and  that,  it  is  urged,  in- 
tends only  "money  demands,  pure  and  sim- 
p^le,"  not  contracts  of  suretyship  or  condi- 
tional obligations.  It  is,  however,  conceded 
that  the  causes  of  action  are  within  the  let- 
ter of  the  rule,  and  we  are  not  disposed  to 
make  exceptions  based  on  disputable  consid- 
erations of  its  spirit  af^inst  the  interpreta- 
tion of  the  court,  which  has  administered 
the  rule  for  many  years. 

4.  Plaintiff  in  error  asserts,  the  sufficien(7 
of  its  affidavit^  and  asserts  the  insufficiency 
of  that  of  defendant  in  error.  In  support 
of  the  latter  assertion,  it  is  claimed,  "copies 
of  the  bonds  in  suit  and  of  the  contracts 
between  the  District  and  Vinson  should 
have  been  filed."  We  may  adopt  the  reply 
of  the  court  of  appeals  of  a  like  claim  in 
that  court.     That  learned  court  said: 

"There  is  no  merit  in  the  formal  objec- 
tions urged  to  the  declaration  and  support- 
ing affidavit  of  the  plaintiff.  The  bond  is 
alleged  to  have  been  executed  in  accordance 
with  the  formal  provision  of  the  statute 
which  makes  it  a  public  record,  and  profert 
of  it  was  not  required  to  be  made.  It  is 
nothing  more  than  a  simple  statutory  obli- 
gation to  pay  any  and  all  demands  against 
the  contractor  of  the  nature  claimed  by  the 
plaintiff.  It  does  not  appear  that  there 
was  any  formal  written  contract  between 
the  contractor  and  the  plaintiff  relating  to 
the  materials  furnished  by  the  latter,  upon 
the  necessary  interpretation  of  which  the 
liability  in  whole  or  in  part  depends.  Forg 
the  purposes  of  recovery  it  was  sufficient  toeo 
Ray,  as  was  done,  that* plaintiff  agreed  to* 
furnish  certain  materials  at  a  certain  pnce, 
for  use,  by  the  contractor,  that  he  did  fur- 
nish the  same  in  specific  amounts,  and  that 
the  contractor  received  thorn  and  then  re- 
fused to  pay  the  sum  due  for  them." 
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The  affidavit  of  plaintiff  in  error  was  not 
aufficient^  The  rule  requires  the  affidavit, 
not  only  to  deny  the  right  of  the  plaintiff, 
but  to  state  also  in  precise  and  distinct 
terms  the  grounds  of  defense,  "which  must 
be  8uch  as  would,  if  true,  be  sufficient  to  de- 
feat the  plaintiff's  claim  in  whole  or  in 
part."     See  cases  cited  above. 

Finding  no  error  in  the  record^  ^J^  judg- 
ment is  affirmed. 


<187  U.  S.  808) 

EQUITABLE  LIFE  ASSURANCE  SOCIE- 
TY OF  THE  UNITED  STATES,  Plff.  in 
JSrr,, 

9, 

CECIL  BROWN,  Administrator  of  the  Es- 
tate of  David  B.  Smith,  Deceased. 

Brror  to  Hawaiian  oourU — governed  by 
principles  controlling  error  to  state 
courts — dismissal  on  motion, 

1.  The  Jurisdiction  of  the  Supreme  Court  of 
the  United  States  to  review  Judgments  of  the 
courts  of  the  territory  of  Hawaii  is,  under 
the  act  of  Aprii  80,  1900,  i  86  (81  SUt.  at 
L,  141,  chap.  839),  to  be  measured  by  the 
power  conferred  upon  the  former  court  to  re- 
view Judgments  of  state  courts. 

a.  The  dlsmiasal  on  motion  of  a  writ  of  error 
to  the  supreme  court  of  the  territory  of 
Hawaii,  which  Is  governed  by  the  principles 
controlling  writs  of  error  to  state  courts, 
will  be  ordered,  instead  of  granting  a  mo- 
tion to  affirm,  where  the  subject-matter  of 
the  controversy  li  not  inherently  Federal, 
and  the  only  Federal  question  raised  has  been 
so  explicitly  decided  by  the  Supreme  Court 
of  the  United  States  in  accordance  with  the 
ruling  of  the  lower  court  as  to  foreclose 
further  argument  on  the  subject. 

[Na  320.] 

Suhmitted  Oetoher  20,  1902.    Decided  De- 
cember 1,  1902. 


IN  ERROR  to  the  Supreme  Cbnrt  of  the 
Territory  of  Hawaii  to  review  a  judg- 

at    of  the 


Territonr  of  Hawaii  to  review 
uent  whiok  affirmed  a  jur_ 
trial  court  in  favor  of  plaintiff  in  an  action 
on  a  policy  of  life  insurance.  On  motion  to 
dismiss  or  affirm.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Allan  MoCnlloh  for  plaintiff  in  er- 
ror, 
tt     Mr,  Ceeil  Brown  for  defendant  in  error. 


o 
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*Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  questions  for  decision  arise  on  a  mo- 
tion to  dismiss  or  afBrm  this  writ  of  error 
which  is  proficcuted  to  a  Judgment  of  the 
supreme  court  of  the  territory  of  Hawaii. 
The  act  of  April  30,  1900,  providing  a  gov- 
ernment for  the  territory  of  Hawaii  (31 
Stat  at  L.  141,  chap.  339),  enacts  (§  86) 
that  "the  laws  of  the  United  States  relating 
to  appeals,  writs  of  error,  removal  of  causes, 
and  other  matters  and  proceedings  as  be- 
tween the  courts  of  the  United  States  and 
the  courts  of  the  several  states,  shall  govern 


in  such  matters  mad  proceedings  as  between 
the  courts  of  the  United  States  and  th« 
courts  of  the  territory  of  Hawaii."  It  fol- 
lows that  the  jurisdiction  of  this  oourt  to 
review  judgments  of  the  courts  of  the  terri- 
tory of  Hawaii  is  more  restricted  than  it 
the  jurisdiction  to  review  the  iudgments  of 
the  courts  of  other  oiganized  territories, 
and  is  to  be  measured  oy  the  power  con- 
ferred upon  this  court  to  review  judgments 
of  state  courts.  Rev.  Stat  709  [U.  S. 
Comp.  Stat  1901,  p.  575].  In  Ea  parte 
Wilder's  8.  8.  Co.  183  U.  S.  645,  46  L.  ed. 
321,  22  Sup.  Ct  Rep.  225,  the  distinction 
made  by  the  law  in  (question  between  Ha- 
waii and  other  territories  was  pointed  out 

The  case,  as  stated  below,  and  as  substan- 
tially admitted  by^  both  parties  in  their 
printed  argument,  is  as  follows: 

David  B.  Smith,  died,  intestate,  on  De- 
cember 24,  1899,  in  the  city  of  San  Francis- 
co. Long  prior  to  and  at  the  time  of  hit 
death  he  was  domiciled  in  Honolulu,  in  the 
territory  of  Hawaii.  He  there  applied  to 
the  plaintiff  in  error,  a  New  York  corpora- 
tion, for  a  policy  on  his  life  payable  to  his 
estate.  The  policy  was  issued,  ¥ras  deliv- 
ered to  Smith  in  Honolulu,  and  was  found 
among  his  effects  in  Honolulu  after  hit 
death.  At  the  instance  of  the  daughter  of 
the  deceased,  who  was  his  legal  heir,  the  de-o 
fendant  in  error  was  appointed  administra-iJ 
tor  of  the  estate  of* Smith  by  a  Hawaiian* 
oourt  having  jurisdiction  to  that  end,  and 
tbe  administrator  took  possession  of  the  pol- 
icy and  made  the  requisite  proof  of  death. 
After  the  appointment  of  the  Hawaiian  ad- 
ministrator and  the  making  by  him  of  ths 
proof  of  death,  a  relative  of  the  deceased 
made  application  to  a  oourt  in  the  city  of 
New  York  for  letters  of  adminstration  upon 
the  estate  of  Smith,  which  were  issued. 
Prior  to  any  attempted  action  by  the  New 
York  administrator  to  enforce  the  policy  in 

Suestion,  in  consequence  of  the  refusal  of 
he  insurance  company  to  pay  the  loss,  the 
Hawaiian  administrator  brought  suit  in  Sk 
oourt  in  Hawaii  having  jurisdiclion,  to  re- 
cover the  amount  of  the  insurance.  Servica 
of  process  in  tbis  action  was  made  on  the 
general  agent  of  the  insurance  company  in 
Hawaii,  which  agent,  the  supreme  court  of 
the  territory  declared  in  its  opinion  ren- 
dered in  this  cause,  "we  presume,  is  the 
person  designated  for  such  purpose  by  the 
defendant  under  the  statute.  Civil  Laws, 
chap.  130,  since  amended.  Laws  of  1898,  act 
45.  At  any  rate,  the  defendant  answered 
generally,  and  did  not  question  the  validity 
of  the  service."  Before  the  trial  of  the 
cause  in  the  courts  of  Hawaii  the  administra- 
tor appointed  in  New  York  instituted  an  ac- 
tion upon  the  policy  against  the  insurance 
company  in  the  circuit  court  of  the  United 
States  *for  the  southern  district  of  New 
York.  When  the  suit  came  to  trial  in  the 
Hawaiian  court,  no  judgment  having  been 
rendered  in  tbe  suit  brought  in  New  York, 
the  defendant  corporation,  to  support  its 
contention  that  the  plaintiff  was  not  enti- 
tled to  recover,  claimed  the  benefit  of  the 
due  faith  and  credit  clause  of  the  Constitu- 
tion of  the  United  States,  and  to  sustain 
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this  asserted  right  offered  proof  of  the  ap- 
pointment of  the  New  York  administrator 
and  tendered  an  exemplification  of  the  rec- 
ord of  the  proceedings  had  in  the  action, 
brought  by  the  New  York  administrator  in 
Uie  i^'cderal  court  in  that  state.  The  trial 
court  rejected  the  evidence,  and  exceptions 
were  duly  taken.  A  verdict  was  returned 
in  favor  of  the  plaintiff  for  the  full  amount 
sued  for.  The  case  having  been  taken  to 
the  supreme  court  of  the  territory,  the 
judgment  was  affirmed,  the  court  expressly 
deciding  that  the  right  asserted  under  the 
H  due  faith  and  credit  clause  of  the  Constitu- 
;Jtion  of  the  United  States  was  without  mer- 
•  it.  From  *the  foregoing  it  results  that  a 
claim  under  the  Constitution  and  laws  of 
the  United  States  was  made  and  decided  in 
the  court  below,  and  if  the  fact  that  such  a 
claim  was  formally  made  and  disposed  of 
below  without  reference  to  its  substantial 
foundation  determines  the  question  of  ju- 
risdiction, the  motion  to  dismiss  must  be 
denied.  But  it  is  settled  that  not  every 
mere  allegation  of  a  Federal  question  will 
suffice  to  five  jurisdiction.  There  must  be 
a  real  simstantive  questioji  on  which  the 
case  may  be  made  to  turn,"  that  is,  "a  real, 
and  not  a  merely  formal.  Federal  question 
is  essential  to  the  jurisdiction  of  this 
court."  Stated  in  another  form,  the  doc- 
trine thus  declared  is,  that  although,  in  con- 
sidering a  motion  to  dismiss,  it  be  found 
that  a  question  adequate,  abstractly  consid- 
ered, to  confer  jurisdiction  was  raised,  if  it 
likewise  appear  that  such  question  is  wholly 
formal,  is  so  absolutely  devoid  of  merit  am 
to  be  frivolous,  or  has  been  so  explicitly 
foreclosed  by  a  decision  or  decisions  of  this 
court  as  to  leave  no  room  for  real  contro- 
versy, the  motion  to  dismiss  will  prevail. 
Jfew  Orleans  Watenoorka  Co.  v.  Louisiana^ 
185  U.  8.  336,  346,  46  L.  ed.  936,  941,  22 
Sup.  Ct.  Rep.  691,  and  authorities  there 
cited.  The  power,  however,  to  dismiss  be- 
cause of  the  want  of  substantiality  in  the 
daim  upon  which  the  assertion  of  jurisdic- 
tion is  predicated,  does  not  apply  to  cases 
where  the  subject-matter  of  the  controversy 
is  per  ee  and  inherently  Federal.  Stcafford 
▼.  Templeton,  185  U.  6.  487,  493,  46  L.  ed. 
1005,  1008,  22  Sup.  Ct  Rep.  783.  It  has 
also  been  decided  by  this  court  that  even 
where  the  motion  to  dismiss  is  denied,  and 
where  such  motion  should  be  treated  as 
without  color,  considering  alone  the  formal 
making  of  such  question,  yet  notwithstand- 
ing the  provisions  of  subdivision  5  of  rule 
0,  the  power  to  consider  and  sustain  a  mo- 
tion to  affirm  obtains  where  the  assignments 
of  error  on  the  merits  are  obviously  and  un- 
questionably frivolous,  or  when  it  is  patent 
Uiat  the  writ  of  error  has  been  prosecuted 
for  mere  delay,  or  where  it  is  evident  on  the 
face  of  the  record  that  the  question  on  the 
merits  is  not  open  to  possible  contention  be- 
cause it  has  previously  been  so  specifically 
and  adversely  ruled  on  by  this  court  as  to 
absolutely  foreclose  further  contention  on 
the  subject.  Ohcmute  v.  Trader,  132  U.  S. 
210,  33  L.  ed.  345,   10  Sup.  Ct  Rep.  67; 


Ridhardaan  ▼.  Ixhiimiitle  d  V.  R.  Co.  160 
U.  S.  128,  42  L.  ed.  687,  18  Sup.  Ct  Rep. 
268;  Blythe  ▼.  Hinckley,  180  U.  &  338,  45  e^ 
L.  ed.  661,  21  Sup.  Ct  Rep.  390.  ^ 

*  Is  the  motion  to  dismiss  or  the  motion  to? 
affirm  within  the  principles  established  b^ 
prior  decisions  of  this  court  as  just  previ« 
ouslv  stated  T  In  substance,  the  contention 
of  the  plaintiff  in  error  is  that  on  the  facts 
above  recited  the  eiiua  of  the  indebtedness 
upon  the  ^licy  in  question  was  an  asset 
solely  within  me  jurisdiction  of  the  state 
of  New  York  and  of  its  courts,  and  that  the 
debt  had  not  its  eitue  in  the  territory  of 
Hawaii,  the  domicil  of  the  deceased,  where 
the  policy  was  delivered  and  where  it  was 
actually  present  But  this  contention  has 
in  effect  been  decided  by  this  court  to  be 
unsound.  Neto  England  Mut.  L.  Ins.  Co,  v. 
WoodiDorth,  111  U.  S.  138,  28  L.  ed.  379, 
4  Sup.  Ct  Rep.  364.  In  that  case  recovery 
was  nad  in  a  court  of  the  United  States  in 
the  state  of  Illinois  upon  an  insurance  pol- 
icy issued  on  the  life  of  a  resident  of  the^ 
state  of  Michigan  bjr  a  corporation  which 
had  been  chartered  in  the  state  of  Massa- 
chusetts. At  the  time  of  her  death  the  de- 
ceased was  still  a  resident  of  the  state  of 
Michigan.  It  was  argued  in  this  court,  on 
behalf  of  the  defendant  in  error,  that  the- 
Illinois  court  which  had  granted  the  letters 
of  administration  had  no  power  to  do  so, 
because  the  state  of  Illinois  was  not  the 
domicil  of  the  decedent,  because  there  wezB- 
no  assets  belonging  to  the  decedent  in  Illi- 
nois at  the  time  of  her  death,  and  the  brings 
ins  of  the  policy  subsequently  into  lUinois- 
dia  not  constitute  the  debt  thereunder  aa 
asset  of  the  estate  of  the  decedent,  as  such 
a  debt  was  a  simple  contract  debt  and  wae- 
a  local  asset  only  at  Boston,  the  domicil  oi 
the  debtor  company.  It  was,  however,  held 
that  the  letters  of  administration  issued  by 
the  Illinois  court  were  apparently  author- 
ized by  law,  and  that  it  was  essential  that- 
the  facts  detailed  in  the  record  should  dis- 
tinctly negative  the  validity  of  such  author- 
ity, before  it  could  be  adjudicated  that  the 
plaintiff's  authority  to  sue  was  not  sup- 
ported by  them.  The  court  then  said  (p. 
144,  L.  ed.  p.  381,  Sup.  Ct  Rep.  p.  366) : 

"This  is  not  done.  On  the  contrary,  the 
declaration  of  the  letters  that  the  intestate 
had  personal  property  in  Illinois  when  she 
died  is,  we  think,  supported  by  what  ap- 
pears in  the  record,  even  if  such  property 
consisted  solely  of  this  policy. 

"In  the  growth  of  this  country,  and  thee»- 
expansions  and  ramifications  of  business, andeo 
the  free  commercial  intercourse*between  the* 
states  of  the  Union,  it  has  come  to  pass  that 
large   numbers   of   life  and   fire  insurance 
companies     and    other    corporations    estab- 
lished   with    the   accumulated   capital   and 
wealth  of  the  richer  parts  of  the  country, 
seek    business    and    contracts    in    distant 
states  which   open  a   large  and  profitable 
field.    The    inconveniences   and     hardships 
resulting  from  the  necessity,  on  the  part  of 
ereditors,  of  going  to  distant  places  to  bring 
suits  on  policies  and  contracts,  and  from 
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the  additional  rsqnirement,  in  case  of  death, 
of  taking  out  letters  testamentary  or  of  ad* 
ministration  at  the  original  domicil  of  the 
corporation  debtor,  in  order  to  sue,  has  led 
to  the  enactment  in  many  states  of  statutes 
which  enable  resident  creditors  to  bring 
Boits  there  against  corporations  ereated  by 
the  laws  of  other  states.  Such  a  statute 
codsted  in  Illinois,  in  the  present  case,  re- 
aring evexy  life  insurance  company  not 
organized  in  Illinois  to  appoint  in  igmtiDff 
a  resident  attorney,  upon  whom  all  lawfm 
process  against  the  company  might  be 
served  wiui  like  effect  as  if  the  company 
existed  in  Illinois,  the  writing  to  stipulate 
that  any  lawful  process  against  the  com- 

Siny,  served  on  the  attorney,  should  be  of 
e  same  legal  force  and  validity  as  if 
served  on  the  company,  a  duly  authenticated 
copy  of  the  writing  to  be  filed  in  the  office 
of  the  auditor,  and  the  affency  to  be  contin« 
ued  while  any  liability  should  remain  out- 
standing against  the  company  in  Illinois, 
and  the  power  not  to  be  revoked  until  the 
same  power  should  be  given  to  another,  and 
a  like  copy  be  so  filed;  the  statute  also  pro- 
viding that  service  upon  said  attorney 
should  be  deemed  sufficient  service  on  the 
company.  Rev.  Stat  1874,  chap.  73,  (  60, 
p.  607. 

"In  view  of  this  legislation  and  the  policy 
embodied  in  it»  when  this  corporation,  not 
organized  under  the  laws  of  Illinois,  has,  by 
virtue  of  those  laws,  a  place  of  business  in 
Illinois,  and  a  general  agent  there,  and  a 
resident  attorney  there  for  the  service  of 
process,  and  can  be  compelled  to  pay  its 
debts  there  by  judicial  process,  and  has  is- 
sued a  policy  payable,  on  death,  to  an  ad- 
ministrator, the  corporation  must  be  re- 
garded as  having  a  domicil  there,  in  the 
sense  of  the  rule  that  the  debt  on  the  policy 
«is  assets  at  its  domicil,  so  as  to  uphold  the 
g  grant  of  letters  of  administration  there. 
•  The  corporation  will  be  presumed  *to  have 
been  doing  business  in  Illinois  by  virtue  of 
its  laws  at  the  time  the  intestate  died,  in 
view  of  the  fact  that  it  was  so  doing  busi- 
ness there  when  this  suit  was  brought  (as 
the  bill  of  exceptions  alleges),  in  the  ab- 
sense  of  any  statement  in  the  record  that  it 
was  not  so  doing  business  there  when  the 
intestate  died.  In  view  of  the  statement  in 
the  letters,  if  the  only  personal  property 
the  intestate  had  was  the  policy,  as  the  bill 
of  exceptions  states,  it  was  for  the  corpora- 
tion to  show  affirmatively  that  it  was  not 
doing  business  in  Illinois  when  she  died, 
in  order  to  overthrow  the  validity  of  the 
letters,  by  thus  showing  that  the  policy  was 
not  assets  in  Illinois  when  she  died." 

Indeed,  the  contention  that  because  the 
policy  was  issued  by  a  New  York  corpora- 
tion, and  was  payable  in  the  state  of  New 
Yorlc,  it  could  not  be  sued  upon  by  one  hav- 
ing possession  of  it  at  the  domicil  of  the  de- 
ceased in  another  state  or  in  a  territory,  is 
directly  contrary  to  the  settled  rule  upheld 
by  the  court  of  appeals  of  the  state  of  New 
York.    SiOa  v.  Mutual  Reserve  Fund  Life 


Asso.  145  N.  Y.  163,  28  L.  R.  A.  379,  40  N. 
E.  242. 

From  the  analysis  just  made,  it  results 
that  although  a  Federal  question  was  raised 
below  in  a  formal  manner,  that  question, 
when  examined  with  reference  to  the  aver- 
ments of  fact  upon  which  it  was  made  to 
depend,  is  one  which  has  been  so  explicitly 
decided  by  this  court  as  to  foreclose  further 
argument  on  the  subject,  and  hence  to  cause 
the  Federal  question  relied  upon  to  be  de- 
void of  any  substantial  foimdation  or  merit. 
This  being  so,  the  case  is  brought  directly 
within  the  rule  announced  in  New  Orleane 
Waiertcorka  Co,  v.  Louisiana,  186  U.  S.  336, 
346,  46  U  ed.  936,  941,  22  Sup.  Ct.  Rep. 
691,  and  authorities  there  dted.  It  is  like- 
wise also  apparent  from  the  analysis  ]>re- 
viously  made  that  even  if  the  formal  raisins 
of  a  Federal  question  was  alone  considered 
on  the  motion  to  dismiss,  and  therefore  the 
unsubstantial  nature  of  the  Federal  ques- 
tion for  the  purposes  of  the  motion  to  dis- 
miss were  to  be  put  out  of  view,  the  judg- 
ment below  would  have  to  be  affirmed. 
This  follows,  since  it  is  plain  that  as  the 
substantiality  of  the  claim  of  Federal  right 
is  the  matter  up<m  which  the  merits  de- 
pend, and  that  claim  being  without  any  sub- 
stantial foundation,  the  motion  to  affirm 
would  have  to  be  granted  under  the  rule  an^ 
nounced  in  Chanute  v.  Trader,  132  U.  S.to 
210,  33  L.  ed.  345,  10  Sup.  Ct  Rep.  67,» 
Richardson  y.* Louisville  d  N,  R.  Co,  169  U.* 
S.  128,  42  L.  ed.  687,  18  Sup.  Ct  Rep.  268, 
and  Blythe  v.  Hinckley,  180  U.  S.  338,  46 
L.  ed.  561,  21  Sup.  Ct  Rep.  390.  This  beins 
the  case,  it  is  (wvious  that  on  this  record 
either  the  motion  to  dismiss  must  be  al- 
lowed or  the  motion  to  affirm  granted,  and 
that  the  allowance  of  the  one  or  the  grant- 
ing of  the  other  as  a  practical  question  will 
have  the  like  effect,  to  finally  dispose  of  this 
controversy.  The  question  then  is.  To 
which  of  the  motions  should  the  decree 
which  we  are  to  render  respond  T  As  this  is 
a  case  governed  by  the  principles  oontrolling 
writs  of  error  to  state  courts,  it  follows  that 
the  Federal  question  upon  which  the  juris- 
diction d^>ends  is  also  the  identical  ques- 
tion upon  which  the  merits  depend,  and 
therefore  the  unsubstantial ity  of  the  Fed- 
eral queetion  for  the  purpose  of  the  motion 
to  dismiss  and  its  unsubstantial! ty  for  the 
purpose  of  the  motion  to  affirm  are  one  and 
the  same  thing, — that  is,  the  two  ques- 
tions are  therefore  absolutely  coterminous. 
Hence,  in  reason,  the  denial  of  one  of  the 
motions  necessarily  involves  the  denial  of  the 
other,  and  hence,  also,  one  of  the  motions 
cannot  be  allowed  except  upon  a  ground 
which  also  would  justify  the  allowance  of 
the  other.  Under  this  state  of  the  case 
(there  being,  of  course,  no  inherently  Fed- 
eral question,  Stcafford  v.  Templeton,  186 
U.  S.  487,  493,  46  L.  ed.  1005,  1008,  22  Sup. 
Ct  Rep.  783),  we  think  the  better  pnictice 
is  to  cause  our  decree  to  res}>ond  to  Uie 
question  which  arises  first  in  order  for  deci- 
sion, that  is,  the  motion  to  dismiss,  and 
therefore  the  writ  of  error  is  dismissed. 
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IOWA    UFE    INSURANCE    COMPANY, 
Plff.  in  Err^ 

LULA  T.  LEWia 

Inaurance  eontraot — printed  oonditione  on 
premium  receipt — forfeiture  for  nonpay' 
ment  of  premium — toadver  authority  of 
agent — constitutional  law^^tate  etatuie 
penalieing  ineuranoe  oompaniee  for  /M- 
ure  to  pay  loasee — oourte — etate  oonttrvo- 
tion  of  state  etatutee, 

t,  A  notice  upon  the  back  of  a  premlnm  re- 
ceipt, tbat  If  a  note  Is  given  for  payment  of 
premium,  and  Is  not  paid  at  matnrltj,  tba 
policy  Bball  determine,  constitutes  a  part  of 
the  contract  of  insarance,  wliere  snch  receipt 
states  on  its  face  that  it  is  subject  to  tlis 
terms  of  the  ;x>ntract  and  the  conditions  on 
the  bad^  which  the  assored  is  directed  to 
read. 

1.  A  policy  of  life  insurance  Is  forfeited,  wltlk- 
out  any  afflrmatlye  action  on  the  part  of  the 
taisurance  company,  by  the  failure  to  pay  at 
maturity  a  note  given  for  the  payment  of  the 
premium,  which  was  accepted  on  the  condi- 
tion that  If  not  paid  at  maturity  tlis  policy 
shall  "cease  and  determine.** 

S.  The  authority  of  an  agent  of  an  insurance 
company  to  waive  a  forfeiture  which  had  ac^ 
crued  by  reason  of  nonpayment  of  a  premium 
note  at  maturity  cannot  be  Inferred  from 
the  act  of  the  company  In  sending  such  note 
to  the  agent  for  collection  some  time  before 
It  was  due, — especially  where  his  contract 
with  the  company  and  the  provisions  of  the 
policy  prolUblted  the  esercise  of  soeii  au- 
thority. 

4.  The  Texas  statute  authorising  tlie  recovery 
of  damages  and  attorneys'  fees  for  failure  by 
life  and  health  insurance  companies  to  pay 
losses  is  not  repugnant  to  the  guaranty  of 
the  equal  protection  of  the  laws^  mads  by  the 
Federal  Constitution. 

•.  The  eonstruction  by  the  state  courts  of  a 
state  statute  wliich  penelUes  life  insuranos 
companies  for  failure  to  pay  losses,  as  ro- 
qniring  a  demand  of  payment  notwithstand- 
ing the  company's  denial  of  liability,  which 
demand  can  be  made,  liowever,  after  suit, 
and  can  be  set  up  by  an  amended  petition  as 
an  original  salt,  wUl  be  ad^ted  by  tho  ITsd- 
•lal  courts. 
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Decided  De- 


IN  ERROR  to  the  arcuit  Oonrt  of  the 
United  States  for  the  Northern  District 
of  Texas  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  on  a  policy  of  life  in- 
surance. Reversed  and  remanded,  with  di- 
rections to  award  a  new  trial. 


I  ^  Statement  bj  Mr.  Justice  MoKaimAt 

This  is  an  action  upon  a  life  insurance 
DolicY,  and  was  originally  brought  in  the 
oistnct  court  of  Tarrant  county,  Texas,  and 
removed  1^  the  defendant^  plaintiff  in  error 
liere,  to  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Texae  on 
the  ground  of  diversity  of  citisenship. 
The  action  was  to  recover  $3,000,  alleged 
f  2.  See  Insurance,  vol.  28,  Cent  Dig.  If  897,  904. 


to  have  become  due  npon  a  life  insurance 
policy  issued  by  plaintiff  in  error  to  Thomas 
M.  Lewis,  the  husband  of  the  defendant  in 
error,  llie  defendant  in  error  also,  under 
the  laws  of  Texas  (Tex.  Rev.  Stat  art. 
3071),  prayed  judgment  for  interest  on  the 
said  $3,000  from  the  date  of  the  death  of 
the  said  Thomas  M.  Lewis,'  together  with  Sk 
penalty  of  12  per  cent  on  the  amount  doi^ 
and  for  an  attom^^  fee  of  $760. 

The  case  was  tried  to  a  jury  and  resulted 
in  a  verdict  for  the  defendant  in  error  for 
$3,000,  the  principal  of  the  poli<7,  with  in- 
tercet  from  January  1,  1000,  $300  damagesy 
and  an  attom^s  fee  of  $600.  Judgnwnt 
was  entered  in  aooordanoe  with  the  verliet 

The  statote  of  the  state  of  Texas,  allow* 
ing  interest  and  attorney  fees,  was  attacked 

Sr  plaintiff  in  error  as  being  in  contmven- 
on  of  the  Constitution  of  the  United 
States.  The  statute  was  sustained,  and  the 
case  was  brought  here  under  §  6  of  the  judi* 
dary  act  of  1801.  [26  Stat  at  L.  826,  ohapw 
617,  U.  S.  Oon^.  Stat  1901,  p.  640.] 

'By  the  policy  the  plaintiff  in  error  prom- 
ised to  pay  defendant  in  error  the  sum  of 
$3,000  upon  the  death  of  Thomas  M.  Lewie, 
if  death  should  occur  on  or  before  the  4thk* 
day  of  March,  1900,  and  to  pay  the  sumg 
within  sixty  days  after  the*receii^  by  i^ain-* 
tiff  in  error  of  satisfaetoxy  proofs  of  death 
and  its  cause.    Lewis  died  on  the  7th  of  Oc- 
tober, 1809. 

The  issues  in  the  case  besides  the  oonati* 
tutionality  of  the  Texas  statute  are  (1) 
whether  the  insurance  company  waived 
proof  of  death;  (2)  whether  the  policy  had 
ceased  and  determined  before  the  death  of 
the  insured  by  nonpayment  of  the  premium. 
The  evidence  bearing  upon  the  issues  is  tm 
follows : 

^The  first  sentence  of  the  policy  sued  up- 
on, appearing  upon  the  face  thereof,  reads 
as  follows:  'The  Iowa  Life  Insurance 
Company,  in  consideration  of  the  stipula- 
tions and  agreements  in  the  application 
herefor  (a  copy  of  which  is  hereto  at- 
tached), and  of  the  provisions  and  require- 
ments upon  the  next  page  of  this  policy,  all 
of  which  are  a  part  of  tnis  contract;  and  in 
consideration,  also,  of  the  payment  of  sev- 
enty-four dollars  and  sixty-one  cents,  being 
the  premium  hereon  for  the  first  year,  here- 
by promises  to  pay  the  siun  of  tiiree  thou- 
sand dollars  to  Lula  T.  Lewis  (wife  of  the 
insured)  if  living;  if  not  living,  to  the  in- 
sured's executors,  administrators,  or  as- 
signs (less  any  indebtedness  of  the  insured 
or  beneficiary  to  this  company,  together 
with  the  balance  of  anv  years  premium  re- 
maining unpaid),  within  sixty  days  after 
receipt  and  acceptance,  at  the  company's  of- 
fice in  Chicago,  Illinois,  of  satisfactory 
proofs  of  the  fact  and  cause  of  death,  with- 
m  the  terms  of  this  policnr,  of  the  said 
Thomas  M.  Lewis,  of  Fort  Worth,  county  of 
Tarrant,  state  of  Texas  (the  insured  under 
this  policy),  provided  such  death  shall  oc- 
cur on  or  before  12  o'clock  noon  of  the 
fourth  day  of  Mardi,  A.  D.  1900.' 

'TTpon  the  second  page  of  the  policy  is  m 
provision  reading  as  fofiows,  it  being  one  of 
the  proviiions  referred  to  in  the  sentence 


1902. 


IOWA  UFB  INSURANCE  00.  ▼.  LEWIGL 


187 


abore  quoted  from  the  lace  of  the  poUoj: 
^This  policy  U  a  contract  made  ana  to  be 
performed  in  accordance  with  the  laws  of 
the  state  of  Iowa,  and  aball  be  construed 
only  in  accordance  with  the  charter  of  said 
company  and  the  laws  of  said  state,  and 
shall  not  go  into  effect  until  the  premium 
hereunder,  or  a  semi-annual  or  quarterly  in- 
stalment thereof,  shall  have  been  actually 
paid  during  the  lifetime  and  continuance  in 
Osgood  health  of  the  insured.  Upon  payment 
ecof  the  pronium  there  shall  be  delivered  a 
•  receipt  signed  by  the*president  or  secretaxr, 
and  countersigned  by  an  authorised  agent.' 

"Another  provision  appearing  upon  the 
second  page  of  the  poli<qf  reads  as  loUowa; 
'All  agreements  made  by  this  oompvtj  are 
signed  by  the  president  or  secretary.  Thia 
power  will  not  be  delegated.  No  oUier  per* 
SOD  can  alter  or  waive  any  of  the  conditions 
of  this  policy,  or  issue  permits  of  anj  kind* 
or  make  an  agreement  binding  upon  said 
company.' 

"The  policy  sued  upon  is  of  the  kind  des- 
igns ted  by  the  defendant  as  a  ten-yeax  con- 
vertible term  stock'  policy.  It  is  dated 
March  13,  1809.  The  annual  premium 
thereon  is  $74.61. 

"Hie  policy  sued  upon  was  issued  in  pur- 
suance of  a  written  and  printed  application 
therefor  made  by  the  insured  under  date  of 
March  4,  1899.  Said  application  requests 
the  issuance  of  a  'ten-year  convertible  term 
stock'  policy,  and  states  that  the  premium 
of  $74.61  is  to  be  paid  annually.  It  con- 
cludes with  a  recital  as  follows:  'A  note 
for  premium  ot  $74.61  has  been  paid  under 
this  application,  to  make  the  insurance 
binding  from  the  date  hereof,  on  condition 
that  if  the  risk  is  not  assumed  by  the  com- 
pany this  sum  is  to  be  returned,  in  accord- 
ance with  the  receipt  given  as  voucher  for 
said  payment.' 

"On  March  4*  1899,  the  insured  executed 
and  delivered  to  8.  K  Stam,  as  agent  of  the 
defendant,  in  partial  settlement  of  his  pre- 
mium, his  not^  reading  as  follows: 

"$37.30.  March  4th,  1899. 

"Six  months  after  date  I  promise  to  pay 
Co  the  order  of  myself  thirty-seven  30-100 
dollars,  at  Ft  Worth,  Texas,  value  received, 
with  interest  at  6  per  cent  per  annum. 

"T.  M.  Lewis,  M.  D. 

"Which  he  indorsed  in  blank  as  follows: 
•T.  M.  Lewis,  M.  D.' 

"On  March  5,  1899,  S.  E.  Stam  transmit- 
ted to  the  defendant  the  insured's  said  ap- 
plication and  note  with  a  letter,  which,  in 
BO  far  as  it  is  material  to  this  bill  of  excep- 
tions, reads  as  follows:  'I  herewith  hand 
you  application  of  Thomas  M.  Lewis  for 
$3,000.00,  10-year  term  con.  stock.  Also 
his  note  to  cover  settlement.'    Tliese  papers 

ewere  received  by  the  defendant  March  8, 

^  1899,  at  its  office  in  Chicago. 

•*  *  "The  application  was  accepted  by  the  de- 
fendant March  13,  1899.  The  defendant 
did  not  signify  to  Thomas  M.  Lewis  its  ac- 
ceptance of  his  application  in  any  way  other 
than  by  making  out  and  forwarding  to  its 
agent,  S.  E.  Stam,  for  delivery,  the  policy 


sued  upoBy  and  the  premium  receipt  hereby 
after  mentioned*  which  it  did  on  Mareh  10k 
1899. 

"On  March  18,  1899,  8.  B.  Stam  eounterw 
signed  the  premium  receipt,  and  delivered 
it  and  the  policy  sued  upon  to  the  insured* 
The  poli<7  and  receipt  were  delivered  at  the 
same  time  and  were  received  bv  the  insured 

"Said  premium  receipt  reads  as  foUowii 

"Iowa  Life  Insurance  Compai^. 
"Chicago  office. 
^'Beeeived  $74.61,  being  the  first  annual 

firemium  due  March  4,  1899,  under  policgr 
fo.  80,140,  on  the  life  of  Thomss  M.  fiswia, 
subject  to  the  terms  of  the  contract  and  the 
eoDditions  on  the  back  hereof. 

"Bead  the  notice  to  policy  holders  on  tha 
back  of  this  receipt. 

"Tliis  receipt  is  not  binding  unless  it  la 
eoontersigned  by 

"(Signed)  C.  B.  Mabie,  President 

"a  B.  Stam,  Ag%  Pt  Worth,  Tex. 

"Countersigned  this  18th  day  of  Mardi^ 
1899.  &  E.  Stam. 

(On  back  of  receipt.) 
"For  terms  of  mutual  agreement,  see  ap* 
plication  and  policy. 

"Notice  to  PoUc:^  holders. 
"This  receipt,  to  be  vaUd,  must  be  signed 
by  the  president  or  secretary  of  the  com- 
pany, and  in  exchange  therefor,  cash  or  its 
equivalent,  be  given  by  the  holder  of  the 
policy,  on  or  before  date  payment  is  due, 
and  when  payment  hereon  is  made  to  an  au- 
tlioriaed  agent  or  collector,  such  arait  or 
collector  must  countersign  at  the  date  ol 
pavment  to  him. 

"If  note  be  given  for  the  payment  of  the 
premium  hereon  or  any  part  thereof,  and 
same  is  not  paid  at  maturity,  the  said  pol- 
icy  shall  cease  and  determine. 

"For  the  first  annual  premium,  the  in- 
sured gave  the  above-described  note  forO 
$37.30,  and  agreed  to  perform  prof essional  S 
^services  for  S.  E.  Starn  to  the  value  of  the* 
remaining  $37.31.  Stam  was  to  furnish 
professional  work  to  be  done  by  Dr.  Lewis 
m  the  examination  of  applicants  for  insut' 
ance  and  otherwise,  and  Dr.  Lewis  was  to 
do  it  and  let  Stam  have  the  fees.  No  work 
ever  was  done,  and  no  money  ever  was  paid 
to  S.  E.  Stam  or  the  defendant  in  pursu- 
ance of  this  verbal  arrangement.  Except 
that  the  note  was  ^ven  and  the  verbal 
agreement  made,  as  pst  above  stated,  the 
defendant  never  received,  and  the  insured 
never  paid,  anything  upon  account  of  the 
premium  for  the  policy  sued  upon.  S.  E. 
Starn  testified  that  before  the  issuance  of 
the  policy  he  reported  to  the  defendant  his 
agreement  with  Dr.  Lewis  concerning  the 
payment  of  the  premium. 

''The  policy  sued  upon  is  in  the  form  al- 
ways used  by  the  defendant  in  making  con- 
tracts of  insurance  of  the  kind  designated 
by  its  *ten-year  convertible  terra  stock'  con- 
tracts. At  the  time  of  issuing  said  policy 
it  was  the  defendant's  universal  practice  to 
issue  with  its  policies  premium  receipts  \n 
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iorm  like  the  one  delivered  to  the  insured 
in  this  case. 

"The  defendant  never  sold  or  transferrsd 
the  note  received  by  it  from  the  insured,  but 
continued  to  be  the  owner  thereof  until  the 
time  of  the  trial.  Some  time  before  its  ma- 
turity the  defendant  sent  said  note  to  S.  E. 
Starn  for  collection.  S.  K  Stam  deposited 
it  for  collection  with  the  Farmers'  k  Me- 
chanics' National  Bank  of  Fort  Worth, 
Texas,  on  August  24,  1890.  The  bank  held 
the  note  until  September  25,  1899,  when  it 
returned  it  unpaid  to  S.  E.  Stam.  Hie 
manager  of  its  collection  department  testi- 
fied that  it  would  have  accepted  payment  of 
the  note  at  any  time  before  its  return  to  S. 
E.  Starn,  and  that  it  had  received  no  in- 
structions from  S.  E.  Stam  with  reference 
to  the  acceptance  of  payment  after  matur- 
ity. 

*'S.  E.  Stam  made  no  effort  to  collect  the 
note  before  its  maturitv,  except  that  he  de- 
posited it  in  the  bank  for  that  purpose,  nor 
nad  he,  up  to  that  time,  furnished  any  pro- 
fessional work  for  the  insured  to  do,  in  pur- 
suance of  the  verbal  ac^eement,  or  made 
any  effort  to  get  the  insured  to  do  any 
woVk,  or  pay  any  money  on  account  of  such 
agreement. 
iH  "About  September  29,  1899,  S.  E.  Stam 
M  called  at  the  residence  of  the  insured  in 
•  Fort  Worth  (he  being  at  the  time*oonfined 
to  his  bed  from  illness,  the  nature  of  which 
was  typhoid  fever,  and  from  the  effects  of 
which  he  died  October  7)  and  there  had  an 
interview  with  the  plaintiff  and  the  insured. 
Concerning  this  interview  the  evidence  is 
conflicting.  The  evidence  introduced  by  the 
plaintiff  tended  to  prove  that  Stam  stated 
that  he  had  called  for  the  purpose  of  collect- 
ing the  note,  that  the  plaintiff  promised 
that  it  should  be  fixed  up  at  once,  and  that 
Starn  stated  that  it  could  be  paid  at  any 
time  before  the  date  on  which  he  was  re- 
ouired  to  make  his  monthly  report,  to  wit: 
October  1  following.  The  evidence  was 
sufiicient  to  have  supported  a  verdict  that 
this  was  a  fact.  Mr.  Stam  denied  that  he 
called  for  the  purpose  of  collecting  the  note, 
and  denied  that  he  had  made  the  statement 
that  the  note  could  be  paid  at  any  time  be- 
fore October  1,  or  the  date  on  which  he 
would  make  his  report  to  the  defendant. 

"Dr.  Green,  one  of  the  physicians  attend- 
ing the  insured,  met  Mr.  Starn  as  the  latter 
was  coming  out  of  the  plaintiff's  house. 
Starn  inquired  of  the  doctor  if  he  intended 
returning  to  the  city  after  seeing  his  pa- 
tient. Being  answered  in  the  affirmative, 
Starn  stated  that  he  would  wait  in  the  doc- 
tor's buggy  and  go  up  town  with  him. 
While  the  doctor  was  in  the  house  the  plain- 
tiff reauested  him  to  call  on  J.  R.  KeeveR 
at  the  tatter's  pharmacy  and  ask  him  to  pay 
off  the  insured's  note  for  them,  held  by 
Stam;  the  doctor  agreeing  to  do  so.  Dr. 
Green  and  S.  E.  Starn  rode  in  the  former's 
buggy  from  the  plaintiff's  residence  to  the 
business  portion  of  the  city  of  Fort  Worth. 
Mr.  Starn  left  the  buggy  as  soon  as  the 
business  portion  of  the  city  was  reached  and 
Dr.  Green  drove  immediately  to  Reeves's 
pharmacy  and  indicated  to  him  the  plain- 


tifif  s  request.  Mr.  Reeves  agreed  to  pay  off 
the  note  as  requested,  and  the  doctor  agn^d 
to  notify  Stam. 

"Concerning  the  conversation  which  en* 
sued  between  Dr.  Green  and  Mr.  Stam  on 
the  way  to  town,  the  evidence  is  conflicting. 
Dr.  Green  testified  that  Mr.  Stam  stated 
that  he  bad  called  at  the  plaintiff's  hoiu« 
to  collect  the  note.  Mr.  Stam  denied  haT- 
ins:  made  such  statement. 

"Some  time  during  the  afternoon  of  this^ 
day  Dr.  Green  notified  S.  £.  Stam  that  J.eS 
R.  Reeves,  the  dragsist,  would  pay  •off  the* 
note.  Concerning  the  conversation  whidi 
occurred  between  Dr.  Green  and  Stam 
immediately  following  this  notification, 
the  evidence  is  conflicting.  Dr.  Green  tes- 
tified that  Stam  said  he  would  go  down  to 
the  pharmacy  for  that  purpose;  that  some 
statement  was  made  about  his  going  to 
Reeves's  pharmacy  to  get  the  money  that 
evening,  and  that  Starn  said  it  would  not 
be  necessary,  that  he  would  go  down  by  9 
or  10  o'clock  the  next  morning.  S.  E.  Stam 
testified  that  he  stated  to  Dr.  Green  that  he 
would  call  and  see  Mr.  Reeves  the  next 
morning. 

"The  night  following  this  interview  Mr. 
Stam  sent  to  the  defendant  a  night  rate 
telegram,  reading  as  follows: 

"Forth  Worth,  Texas,  September  29,  ^99. 
"Iowa  Life  Ins.  Co.,  Chicago: 

"Dr.  T.  M.  Lewis  offers  to  pay  premium 
to-day.    Very  sick.    Shall  I  receive  itt 

8.  B.  Stam. 

"The  next  morning,  September  30,  1899, 
the  defendant,  through  its  secretary,  tele- 
graphed to  S.  B.  Starn  as  follows: 

"To  &  E.  Stam,  016  Grove  St.,  Fort  Worth, 
Texas: 
"Do   not   accept   payment   on   note   due 
September  4.    Answer. 

R.  E.  Sackett,  See. 

"On  the  same  day  defendant  wrote  to  8. 
E.  Stam  a  letter  reading  as  follows: 

"Mr.  S.  E.  Stam, 

616  Grove  St.,  F6rt  Worth,  Tens. 

"Deer  Sir:— 

"We  are  in  receipt  of  your  telegram  as 
follows:  *Dr.  T.  M.  Lewis  offers  to  pay 
premium  to-day.  Very  side.  Shall  I  re- 
ceive itT'  to  which  we  replied  as  follows: 
'Do  not  accept  payment  of  note  due  Sep- 
tember 4.  Answer.'  We  presume  this 
telegram  refers  to  policy  No.  30,140, 
Thomas  M.  Lewis,  $3,000,  convertible  term, 
premium  $37.60,  upon  which  note  was  re- 
ceived at  this  office  in  the  sum  of  $37.30, 
due  September  4,  1899,  and  which  was  sent 
to  you  for  collection. 

"Very  tmly  yours, 

"R.  E.  Sackett,  Sec 

"Some  time  in  the  morning  of  September 
30,   1899,   S.   E.  Starn  called  at  the  phar-« 
macy  of  J.  R.  Reeves,  and  Mr.  Reeves  in-eo 
formed  him  that  he  had  the  money  to*  pay* 
off  the  Lewis  note  and  had  been  waiting  for 
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him.  Mr.  Stam  thereupon  informed  Mr. 
Reeves  that  he  could  not  accept  the  pay- 
ment of  the  notes  because  he  had  received 
a  telegram  from  the  company  instructing 
him  not  to  do  so.  Later  in  the  day  Mr. 
Reeves  and  Dr.  Green  called  on  Mr.  btarn, 
and  Reeves  made  a  tender  of  the  amount  of 
the  note,  which  Stam  refused  to  accept* 
Reeves  kept  the  money  he  tendered  to  Stam 
and   did   not   pay  or  deliver  same  to  the 

Slaintiff  or  the  insured  or  to  anvone  for 
tiem,  and  had  no  interview  with  the  plain- 
tiff or  the  insured. 

"On  the  same  day  Stam  telegraphed  the 
defendant  as  follows: 

"Fort  Worth,  Texaa,  September  30th,  "GQ. 
**Iowa  Life  Ins.  Co.,  Chicago: — 

"I  have  refused  payment  on  Lewis  policy 
this  10:30  A.  H.  S.  E.  Stam. 

"Tha  only  testimony  with  regard  to  any 
eonsideration  for  the  promise  claimed  by 
the  plaintiff  to  have  been  made  to  her  by 
8.  S.  Stam  that  he  would  accept  payment 
of  the  note  is  the  following  passage  from 
the  cross-examination  of  the  plaintiff:  *Q* 
Did  you  pay  Mr.  Stam  an3rthingT  A.  No, 
sir.  Q.  He  simplv  told  you  he  had  come  to 
■ee  the  doctor  ahout  his  note,  and  that  it 
ought  to  be  fixed  up,  and  you  saidyou  would 
attend  to  itt  A.  Yes,  sir.  g.  l%at  ia  aU 
that  occurred  between  youT    A.  Yes,  sir.' 

''The  attention  of  the  plaintiff  waa  not  di- 
rected to  the  fact  that  she  waa  beinff  quea- 
tioned  concerning  a  consideration  for  the 
extension  of  the  time  for  payment  of  note 
other  than  is  indicated  by  the  questions  put 
to  her. 

"At  the  request  of  the  defendant,  S.  E. 
Stam  returned  to  it  the  note  of  the  in- 
sured, which  thereafter  continued  in  the  de- 
fendant's possession.  The  defendant  never 
offered  to  return  the  note  to  the  insured, 
and  never  before  the  death  of  the  insured 
did  anything  in  the  way  of  an  affirmative 
forfeiture  or  cancelation  of  the  policv,  and 
no  communication  passed  between  the  de- 
fendant and  8.  £.  Stam  regarding  said 
nota  between  the  transmission  of  the  note 
^ito  Stam  for  collection  and  Stam's  above- 
2  quoted  telegram  of  September  29,  1899. 
•  •  "£b(oept  for  the  evidence  upon  the  ques- 
tion of  the  extent  of  S.  £.  Stam's  author- 
ity, the  foregoing  ia  a  full  statement  of  all 
material  facta  upon  the  issue  of  the  forfeit- 
nre  of  the  policy  sued  upon  for  nonpayment 
of  the  premium  note,  and  the  waiver  of 
such  forfeiture." 

Mr.  Mawrioe  £•  Iiocke  for  plaintiff  in 
arror. 

if  etsrt.  Micluiol  J.  Oolbort,  Q^orge  B, 
EamUton,  WilUam  Cappa,  and  8,  B,  Oantey 
lor  defendant  in  error. 

Mr.  Justice  MeKenaa  delivered  the 
opinion  of  the  court: 

1.  It  will    be   observed   that   there   waa 

{printed  upon  the  back  of  the  receipt  given 
or  the  first  premium  the  following:     "If 
note  be  given  for  the  payment  of  the  pre- 
23  S.  C— 0. 


mium  hereon,  or  any  part  thereof,  and  same 
is  not  paid  at  maturity,  the  said  policy 
shall  cease  and  determine."  The  contention 
of  plaintiff  in  error  is  that  such  provision 
constituted  a  part  of  the  oontraot;  and, 
contending  also  that  the  note  was  not  paid, 
urges  that  the  policy  ceaeed  and  deter- 
mined. The  same  contention  waa  made  in 
the  trial  court,  but  rejected.  The  court 
held  that  the  provision  on  the  back  of  the 
receipt  constituted  no  part  of  the  oontraet, 
and  instructed  the  jury,  acainst  the  objeo- 
tion  of  plaintiff  in  error,  'that  the  contract, 
bv  its  own  explicit  terms,  is  wholly  in- 
cluded in  the  policy, — the  life  insurance 
proper,  and  in  tne  application  for  such  life 
insurance  policy,  whidi,  by  the  terma  of  the 
policy,  is  made  a  part  of  the  eontract.  This 
is  recited  to  be  the  caae  in  the  face  of  the 
policy  and  on  the  back  of  the  receipt  itself. 
Under  the  jMrovisiona  amd  stipulatumB  of 
these  two  imtrummUB,  hy  the  paeeing  of 
the  ineuranee  policy  to  the  deoeased  and  the 
note  of  the  deceased  wnd  hie  promise  to  pay 
to  the  insurance  oompa/ny,  the  minds  of  tM 
insura/nce  company  and  the  deoeased  met, 
upon  thp  conditions  and  provisions  of  the 
note,  contract,  and  the  application  for  the 
insurance,  tohich  made  a  part  of  the  eon* 
tract.  In  the  opinion  of  the  court  there 
icas  no  meeting  of  the  minds,  or  agreement^ 
beiiteen  the  parties  as  to  the*  provisioni? 
upon  the  hack  of  the  receipt.  [The  italics 
are  ours.]  Such  provision  is  nowhere  noted 
in  the  face  of  the  contract  of  insurance;  it 
is  nowhere  noted  in  the  application  for  the 
insurance,  and  the  only  place  it  is  found 
is  upon  the  bade  of  the  receipt,  no  refer> 
ence  being  made  to  any  such  provision  else- 
where. £ven  if  the  provision  were  consid- 
ered a  part  of  the  contract  entered  into  be- 
tween tne  parties,  yet  it  is  such  a  provision 
that,  if  taken  advantage  of,  woula  require 
affirmative  action  on  the  part  of  the  com- 
panv;  that  is  to  say,  when  the  note  waa  not 
paid  at  maturity  the  company  should  have 
within  a  reasonable  time  thereafter  notified 
the  insured  that  in  view  of  the  fact  that 
his  note  given  in  part  payment  of  the  pre* 
mium  upon  the  policy  had  not  been  paid, 
the  policy,  which  was  issued  in  considera- 
tion of  such  note,  ceased  and  determined, 
lliere  is  no  evidence  that  any  such  action 
was  taken  on  the  part  of  the  insurance 
company." 

The  court  also  instructed  the  jury  "that 
it  was  the  duty  of  the  company  to  notify 
the  insured  of  the  nonpayment  of  the  note, 
and  that  the  policy,  because  of  such  non- 
payment, had  ceased  and  determined,  and 
that  the  company  would  no  longer  be  liable 
thereunder." 

These  instructions,  expressing  the  concep- 
tion of  the  law,  and  the  rights  of  the  par- 
ties entertained  by  ttte  court,  and  the  court 
also  regarding  the  conduct  of  the  company 
as  waiving  proofs  of  death,  naturally  in- 
structed the  jury  that  it  was  its  "duly  to 
return  a  verdict  for  the  plaintiff  for  the 
face  of  the  policy,"  with  interest  and  pen- 
alty, and  attorneys'  fees,  as  prescribed  by 
the  Texas  statute.  "This,  therefore."  said 
the  court,  "leaves  to  the  jury  but  one  ques* 
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lion  to  determine,  the  fixing  of  reasonabltt 
attorneys'  fees  for  the  prosecution  of  this 
suit" 

Were  the  instructions  correct?  And 
first,  as  to  what  papers  constituted  the 
contract. 

The  delivery  of  a  policy  of  insurance  and 
the  payment  of  the  premium  are  reciprocal 
or  concurrent  considerations.  Necessarily, 
therefore,  the  payment  of  the  premium^  can 
be  exacted  simultaneously  with  the  delivery 
of  the  policv.  Of  course,  such  payment 
9  «n  be  waived  and  a  note--the  credit  of  the 
09  assured  —  accepted,     either    absolutely    or 

*  upon  conditions.  *  And  we  do  not  see  how  it 
can  make  any  difference  where  the  condi- 
tions are  expressed, — whether  in  the  policy, 
in  the  note,  or  in  the  receipt  given  for  the 
premium,  or  whether  on  the  face  of  the  lat- 
ter or  on  its  back.  The  agreements  of  par- 
ties may  be  expressed  in  many  papers,  and 
if  the  connection  of  the  papers  is  not  appar- 
ent it  may  be  shown  by  parol.  The  pres- 
ent case  does  not  even  need  the  aid  of  that 
rule.  The  receipt  expressed  the  conditions 
upon  which  the  note  was  received, — ^unmis- 
takably expressed  them.  The  receipt  of 
the  premium  was  expressed  to  be  "subject 
to  the  terms  of  the  contract  and  the  condi- 
tions on  the  back"  of  the  recapt.  And  the 
assured  was  directed  to  read  the  notice  upon 
the  back  of  tiie  receipt  The  notice  was  as 
follows:  "If  note  be  given  for  the  pay- 
ment of  the  premium  hereon  or  any  part 
thereof,  and  same  is  not  paid  at  maturity, 
the  said  policy  shall  cease  and  determine." 

[t  is  not  contended  that  it  was  not  com- 
petent for  the  company  to  make  the  condi- 
tion. It  is  asserted  that  it  did  not  become 
a  part  of  the  contract  upon  which  the  minds 
of  the  parties  met, — ^that  the  minds  of  the 
parties  only  met  upon  the  application,  the 
policy,  and  the  note.  We  cannot  assent  to 
this  view.  The  payment  of  the  premium 
was  a  very  essential  thing,  and  the  manner 
of  its  payment  whether  in  cash  or  by  note, 
and  provision  for  the  payment  of  the  note 
and  the  effect  of  its  nonpayment,  were  also 
essential  things,  and  necessarily  must  have 
been  of  mutual  concern  to  the  parties  and 
upon  which  their  minds  must  be  considered 
as  having  met  To  hold  otherwise  would 
be  to  hold  that  the  parties  were  indifferent 
to  that  which  materially  concerned  them. 
It  was  certainly  of  concern  to  the  assured 
to  know  whether  he  would  be  indebted  upon 
an  overdue  note,  or  whether  his  insurance 
had  lapsed. 

All  of  the  papers,  therefore,  embodied 
the  agreement  of  the  parties.  In  Knicker- 
bocker h.  Ins,  Co.  V.  'Norton,  96  U.  S.  234, 
24  L.  ed.  689,  the  agreement  was  considered 
as  "embodied  in  the  policy  and  the  indorse- 
ments thereon,  as  well  as  in  the  notes  and 
the  receipt  given  therefor."  (p.  240,  L.  ed. 
p.  691.) 

2.  But    determining    that  the  minds   of 

the  parties  met  upon  the  receipt  does  not 

^  solve  the  main  question  in  the  case.     The 

n  receipt  j)rovides  that,  if  the  note,  or  any 

•  part  of  it,  be  not  paid^at  maturity,  the  pol- 
icy shall  "cease  and  determine."  Wnal 
does    this    meant    That    the    policy    shall 


oease  and  determine  at  the  occurrence  of 
maturitjr,  or  at  the  option  and  upon  some 
affirmative  action  of  the  company  T  The 
latter  is  the  oontention  of  the  defendant  in 
error,  and,  as  we  have  seen,  the  ruling  of 
the  trial  court ;  the  former  is  the  contention 
of  the  plaintiff  in  error.  Upon  the  issue 
thus  made,  the  cases  are  not  harmonious. 
The  decisions  of  this  court,  however,  sup- 
port the  contention  of  plaintiff  in  error. 

In  Veto  York  L,  Ina,  Co,  v.  StatKam^  93 
U.  S.  24,  23  L.  ed.  789,  Mr.  Justice  Brad- 
ley, delivering  the  opinion  of  the  oourt^ 
said:  "Promptness  ox  pavment  is  essential 
in  the  business  of  life  insurance.  .  .  . 
Delinquency  cannot  be  tolerated  nor  re- 
deemed, except  at  the  option  of  the  com- 
pany. .  .  .  Time  is  material  and  of  the 
essence  of  the  oontraet  Nonpayment  at 
the  day  involves  absolute  forfeiture,  if  such 
be  the  terms  of  the  contract  .  .  • 
Courts  cannot,  with  safety,  varv  the  stipu- 
lation of  the  parties  by  introducing  equi- 
ties for  the  relief  of  the  insured  against 
their  own  negligence."  The  intervention 
of  war  was  held  not  to  avoid  a  forfeiture. 

This  case  was  quoted,  and  its  doctrine 
announced  again,  in  Klein  v,New  York  L>, 
Ins,  Co.  104  U.  S.  88,  26  L.  ed.  662;  and 
again  in  Thompson  v.  Knickerbocker  L* 
Ins.  Co,  104  U.  a  252,  26  L.  ed.  765. 

In  Klein  v.  New  York  L.  Ins.  Co.  it  mm 
said:  "If  the  assured  can  neglect  payment 
at  maturity,  and  yet  suffer  no  loss  or  for- 
feiture, premiums  will  not  be  punetuallr 
paid.  The  companies  must  have  some  efflk 
cient  means  of  enforcing  punctuality. 
Hence,  their  oontracts  usually  provide  for 
the  forfeiture  of  the  policy  upon  default  of 
prompt  payment  of  the  premiums.  If 
they  are  not  allowed  to  enforce  this  for- 
feiture, they  are  deprived  of  the  meana 
which  they  have  reserved  by  their  contract 
of  compelling  the  parties  insured  to  meet 
their  engagements.  The  provision,  there- 
fore, for  the  release  of  the  company  from 
liability  on  a  failure  of  the  insured  to  pay 
the  premiums  when  due  is  of  the  verr  e»> 
sence  and  substance  of  the  contract  of  life 
insurance.  To  hold  the  company  to  its 
promise  to  pay  the  insurance,  notwith-OD 
standing  the  default  of  the  assured  in  mak-S 
ing  punctual  payment  of* the  premiums,  k^ 
to  destroy  the  very  substance  of  the  eon- 
tract" 

A  forfeiture,  of  course,  may  be  waived, 
for  the  obvious  reason  expressed  in  JETntcfe- 
erboeker  L.  Ins,  Co.  v.  Norton,  96  U.  S.  236, 
24  L.  ed.  689,  "a  partjp'  always  has  the  op- 
tion to  waive  a  condition  or  stipulation  in 
his  own  favor;"  and  an  agent  can  be  given 
such  power,  and,  whether  it  has  been  given 
or  not,  may  be  proved  by  parol. 

The  latter  case  is  an  important  one.  The 
policy  provided  that,  not  only  a  failure  to 
pay  any  premium,  but  "the  failure  to  pay 
at  maturity  any  note,  obligation,  or  indebt- 
edness (other  than  the  annual  credit  or 
loan)  for  premium  or  interest  due  under 
said  policy  or  contract  shall  then  and 
thereafter '  cause  said  policy  to  be  void 
without  notice  ^o  any  party  or  parties  in- 
terested therein." 
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The  court  not  only  afiaertod  ttie  doctfine 
of  strict  punetuftlity  of  payment  ud  diem, 
but  applied  the  rule  to  a.  note  for  part  pay- 
ment. 

Expressing  its  view  of  forfeitures,  the 
eourt  said:  "Forfeitures  are  not  favored 
in  the  law.  They  are  often  the  means 
of  gieat  oppression  and  injustice.  And 
where  adequate  compensation  can  be  made, 
the  law  in  many  cases,  and  equity  in 
all  cases,  discharges  the  forfeiture  upon 
such  compensation  being  made.  It  is  true, 
we  held  in  8tatham'8  Case,  93  U.  S.  24,  23 
L.  ed.  789,  that  in  life  insurance  time  of 
payment  is  material,  and  cannot  be  ex- 
tended by  the  courts  against  the  assent  of 
the  company.  But  where  such  assent  is 
given  the  courts  should  be  liberal  in  con- 
struinff  the  transaction  in  favor  of  avoid- 
ing a  forfeiture." 

We  shall  presently  consider  how  far  these 
nrindples  apply  to  a  claim  of  waiver  of 
forfeiture  in  the  case  at  bar.  Our  present 
inquiry  is,  when  and  how  does  forfeiture  oc- 
cur, and  it  seems  an  obvious  conclusion 
from  the  cited  cases  that  forfeiture  occurs 
upon  nonpayment  of  the  premium  ad  diem. 
Bui  against  the  conclusion.  Mutual  L.  Ins. 
Co.  V.  French,  30  Ohio  St.  240,  27  Am.  Rep, 
443,  and  its  approval  by  this  court  m 
TJu>mp8on  v.  Kntckerhocker  L.  Ins.  Co.,  are 
dted. 

It  was  contended  in  the  latter  case  that 
the  mere  taking  of  notes  in  payment  of  the 
■remium  was,  in  itself,  a  waiver  of  the  con- 
ditional forfeiture,  and  Mutual  L.  Ins.  Co. 
gv.  French,  30  Ohio  St  240,  27  Am.  Rep.  443, 
00  was  cited  to  sunport  the  contention.  To  the 
*  contention  and  citation  it  was  replied : 
"But  in  that  case  no  provision  was  made  in 
the  policy  for  a  forfeiture  in  case  of  the 
nonpayment  of  a  note  given  for  the  premi- 
um, and  an  unconditional  receipt  for  the 
premium  had  been  given  when  the  note  was 
taken;  and  this  fact  was  specially  adverted 
to  by  the  court  We  think  that  the  deci- 
sion in  that  case  was  entirely  correct.  But 
in  this  case  the  'policy  does  contain  an  ex- 
press condition  to  be  void  if  any  note  given 
.In  payment  of  premium  should  not  be  paid 
tJt  maturity.  We  are  of  opinion,  therefore, 
that  whilst  the  primary  condition  of  for- 
feiture for  nonpayment  of  the  annual  pre- 
mium was  waived  by  the  acceptance  of  the 
.notes,  yet,  that  the  secondary  condition 
thereupon  came  into  operation,  by  which 
the  policy  was  to  be  void  if  the  notes  were 
not  paid  at  maturity." 

A  review  of  Mutual  L.  Ins.  Co.  v.  French 
la  demanded.  Was  the  reasoning  in  that 
case  approved,  or  only  its  conclusion  T  The 
.policy  passed  upon  contained  a  provision  for 
zorfeiture  if  the  premium  should  not  be 
paid,  but  no  provision  for  forfeiture  if  pre- 
mium no^es  should  not  be  paid.  The  re- 
ceipt which  had  been  ^iven  was  absolute. 
The  provision  for  forfeiture  was  contained 
in  the  note.  The  case  was  somewhat  com- 
plicated by  questions  of  fact  regarding  the 
power  of  the  company's  agent  to  accept  the 
notes  or  to  grant  extensions  of  time,  but 
that  tlie  power  existed  was  accepted  as  con* 
eluded  by  the  verdict.    The  insurance  com- 


pany, neverthdess^  aaMried  aa  a  ooneliisiaii 
from  the  nonpayment  of  the  note  that  the 
policy  had  been  forfeited.  To  this  the  oouit 
(supreme  court  of  Ohio)   replied: 

'*In  moat  of  the  cases  which  hsTc  bean 
cited  in  argument  the  policy  contained  a 
clause  that  it  should  be  void  upon  nonpay- 
ment of  the  premium,  or  any  n<^  given  for 
such  praminm.  This  policy,  however,  coo- 
tains  no  clause  of  avoiaance  for  the  nonpaj- 
ment  of  notes  given  for  premiunL 

''It  la  not  insisted  that  the  nonpayment 
of  the  chedc  alone  forfeited  the  policy,  but 
it  is  claimed  that  failure  to  pay  the  note 
does  work  out  this  result  It  will  be  seen 
that  the  note  stipulates  in  terms  that  if  it 
is  'not  paid  at  maturity  said  policy  is  to  ba 
null  and  void.'  o 

"It  cannot  be  successfully  maintained  thateo 
this  clause  makes^e  policy  absolutely  void* 
upon  nonpayment  of  the  note.    Under  the 
authorities  such  a  clause,  being  introduced 
for  the  benefit  of  the  insurance  companj, 
means  that  the  policy  shall  be  void  if  the 
company  insist  upon  it;  but  it  is  their  op- 
tion to  say  whether  this  result  shall  follow 
or  not" 
And  further — 

"We,  therefore,  cannot  consider  payment 
of  this  note  aa  aheolutely  necessary  before 
the  renewal  attached.  It  may  not^  perhaps, 
be  necessary  to  hold,  aa  did  the  court  be- 
low, that  demand  of  payment  the  day  the 
note  was  due  was  necessary  to  work  a  for- 
feiture, but  certainly  something  must  be  dona 
between  the  data  the  note  was  due  and  the 
end  of  the  year,  to  establish  and  proclaim 
the  forfeiture,  or  it  must  be  held  to  be 
waived." 

To  sustain  the  conclusion  the  following 
Illinois  cases  were  dted:  77  111.  384;  87 
111.  354,  87  Am.  Dee.  251;  49  111.  180.  The 
court  also  cited  JoHffe  t.  Madison  Mut.  Int. 
Co.  39  Wis.  119,  20  AuL  Rep.  35,  and  quoted 
the  following  principle:  "Forfeitures  are 
not  favored  m  the  law,  and  will  not  be  sus- 
tained upon  mere  inferences.  Where,  upon 
breach  by  one  party  of  a  condition  or  stipu- 
lation in  a  contract^  the  other  party  thereto 
has  the  option  to  declare  the  contract  for- 
feited, ana  thus  relieve  himself  from  liabil- 
ity upon  it,  and  seeks  to  exercise  such  op- 
tion, ne  must  do  so  unconditionally,  and  in 
plain,  positive,  and  unmistakable  terms." 
And  the  court  finally  concludes  that,  "in 
the  case  at  bar,  the  company  should  not 
have  retained  the  check  and  note  and  re- 
mained silent,  as  they  did.  Yet  it  appears 
that  on  July  8,  1888,  when  Simpson  refused 
the  premium  for  that  year,  French  offered 
to  give  up  his  policy  if  the  company  would 
return  his  check  and  note.  This  was  re- 
fused." 

What,  then^  did  this  court  mean  by  pro- 
nouncing the  decision  in  Mutual  L.  Ins.  Co. 
V.  French  as  "entirely  correct?"    Were  the 
various  principles  the  law  expressed  in  that 
case  approved,  or  only  the  conclusion  of  the 
court  from  the  facts T    Did  this  court  in- 
tend  to   approve   the    proposition   that   to^ 
cause  a  forfeiture  some  affirmative  action  g 
was  necessary  by  the  company, — a*declara>* 
tion  to  that  effect  and  the  surrender  of  the 
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premium  notes  T  To  hold  the  latter  would 
oe  to  hold  that  this  court  intended  to  re- 
verse a  number  of  dedsiona  made  upon 
careful  consideration.  Indeed,  it  would  be 
contraiy  to  the  reasoning  in  the  very  opin- 
ion in  which  the  French  Case  is  approved. 
A  replication  was  set  up  alleging  a  usage  of 
the  insurance  company  to  give  notice  to  the 
assured  of  the  date  of  payment,  and,  an- 
swering  it,  this  court  said:  "This  is  no  ex- 
cuse for  nonpayment.  The  assured  knew, 
or  was  bound  to  know,  when  his  premiums 
became  due.  .  .  .  The  reason  why  the 
insurance  company  gives  notice  to  its  mem- 
bers of  the  time  of  payment  of  premiums  is 
to  aid  their  memory  imd  to  stimulate  them 
to  prompt  payment.  The  company  is  under 
no  obligation  to  sive  such  notice,  and  as- 
sumes no  responsibility  by  giving  it.  The 
duty  of  the  assured  to  pajr  at  the  day  is  the 
same,  whether  notice  be  given  or  not" 

And  again,  as  to  the  usage  of  the  com- 
pany not  to  demand  punctual  payment  at 
the  day,  or  to  ^ve  thirty  days  of  grace,  it 
was  said:  "This  was  a  mere  matter  of  vol- 
untazy  indulgence  on  the  part  of  the  com- 
pany, or,  as  the  plaintiff  herself  calls  it, 
an  act  of  'leniency.' " 

In  our  other  decisions,  which  we  have 
cited,  it  was  held  that  time  is  the  essence 
of  the  contract,  and  nonpayment  at  the  day 
involves  absolute  forfeiture.  In  none  of 
the  cases  was  there  an;^  affirmative  action 
by  the  company.  Forfeiture  occurred  from 
nonpayment  of  the  premium.  The  same 
principle  was  announced  and  illustrated  in 
Kniokerhooker  L,  Ins.  Co.  v.  Pendleton,  112 
U.  S.  696,  28  L.  ed.  866,  5  Sup.  Ct.  Rep. 
314.  In  that  case  a  foreign  bill  of  exchange 
was  accepted  in  payment  of  the  premium, 
but  upon  presentation  to  the  drawee  was 
not  accepted.  There  was  some  controversy 
as  to  whether  it  was  presented  for  payment. 
The  trial  court  (circuit  court  of  the  United 
States)  held  (7  Fed.  169),  and  instructed 
the  jury,  that  the  true  measure  of  the  duty 
of  the  company  was  to  be  found  in  the  rules 
of  law  govermng  the  holder  of  commercial 
paper;  that  by  taking  the  draft  the  com- 
pany assumed  all  of  the  duties  of  the  holder 
of  such  paper,  and  that  it  was,  therefore, 
Q,the  duty  of  the  company  to  have  had  the 
g  draft  protested  and  to  have  given  notice  of 
S?  nonacceptance  as  a  condition  of  forfeiture. 
This  court  disagreed  with  the  circuit  court, 
and  held  that  protest  and  notice  were  not 
necessary.  In  other  words,  held,  not  the 
law  of  commercial  paper,  but  the  contract 
of  the  parties,  determined  the  conditions  of 
forfeiture,  and  that  the  contract  of  the  par- 
ties was  expressed  in  the  draft  to  be  that 
the  policy  snould  become  void  if  the  draft 
was  not  pcdd  at  maturity.  "We  think  it 
clear,"  was  said: 

"Therefore,  that,  notwithstanding  the  re- 
newal receipt,  the  condition  expressed  in  the 
draft  was  binding  on  the  insured.  As  we 
have  shown,  that  condition  was  that  the 
policy  should  become  void  if  the  draft  was 
not  paid  at  maturity.  The  draft,  being 
without  grace,  matured  on  the  14th  of  Octo- 
ber, 1871.  If  not  paid  on  that  day  the  pol- 
icy was  forfeited,  unless  it  was  the  usage  of 


the  New  (Means  banks  to  grant  days  of 
grace  even  when  th^  were  waived,  of  lAdA 
thfOB  was  some  evidence  on  the  triaL  In 
such  ease  the  forfeiture  would  take  plsM^ 
if  the  draft  were  not  paid  on  the  17th  of 
October.  Of  course,  it  must  be  presented 
for  payment  on  the  one  day  or  the  other,-^ 
for  the  drawees  could  not  pay  it  unless  it 
was  presented,  for  they  would  not  know 
where  to  find  it.  But,  supposing  it  to  have 
been  presented  for  payment,  and  payment 
refused  by  the  drawees,  then  the  condition 
of  forfeiture  was  complete.  Protest  and 
notice  of  nonpayment  might  be  further  nec- 
essary to  hold  the  drawer,  if  the  insurance 
company  desired  to  hold  him ;  but  th^  were 
not  necessazy  to  the  forfeiture.  That  oc- 
curred when  nonpayment  at  maturity  or 
Sresentation  occurred.  The  drawer,  Pen- 
leton,  who  took  entire  charge  of  the  policy 
for  his  children,  put  its  existence  on  the 
condition  of  payment  of  the  draft  at  mar 
turity;  and  it  was  his  business,  as  agent  or 
sniardian  of  his  children,  to  see  that  the 
draft  was  thus  paid;  ^at  the  requisite 
funds  were  in  the  hands  of  the  drawees,  or 
that  they  would  pay  it  whether  in  funds  or 
not.  Such,  we  think,  was  the  clear  purport 
of  the  condition,  and  as  the  court  below 
took  a  different  view,  holding  that  the  in- 
surance company  was  bound,  not  only  to 
present  the  draft  for  payment,  but  to  have 
it  protested  for  nonpayment,  before  a  for- 
feiture would  ensue,  the  judgment  must  bee^ 
reversed "  'O 

*  See  also  same  case,  115  U.  S.  339,  29  L.? 
ed.  432,  6  Sup.  Ct  Rep.  74. 

It  has  been  held  in  cases  in  the  state 
courts,  as  in  Mutual  L.  Ina.  Co.  v.  French, 
that  no  forfeiture  is  incurred  until  notice 
by  the  company  has  been  fiven  that  it  is 
claimed.  And  other  cases  hold  that  when 
the  condition  of  forfeiture  is  in  the  note 
only,  the  mere  fact  of  nonpayment  at  ma- 
tun^  does  not  of  itself  avoid  the  policy. 
A  review  of  the  cases  we  do  not  consider 
necessary.  We  prefer  to  follow  our  own  de- 
cisions. 

Some  of  those  decisions,  hold,  however,  aa 
we  have  seen,  thai  a  waiver  of  forfeiture 
may  be  inferred  from  the  conduct  of  the 
company,  and  that  "courts  seize  hold  of  any 
circumstances  that  indicate  an  election  or 
intent  to  waive  a  forfeiture."  96  U.  S.  244, 
24  L.  ed.  692. 

We  do  not  think  such  circumstances  exist 
in  this  case.  Of  course,  such  circumstances 
must  have  come  from  the  company,  or  from 
its  agent  acting  within  his  authority.  In 
the  case  at  bar  we  need  only  look  at  that 
which  took  place  after  the  note  was  given. 
What  preceded  that,  including  the  arran^ 
ment  between  Stam,  the  agent  of  plaintiff 
in  error,  and  the  assured,  for  the  employ- 
ment of  the  latter  by  the  former,  must  bo 
considered  as  having  been  approved  by  the 
company.  Its  rights  and  the  rights  of  the 
assured,  depend,  uierefore,  upon  what  it  did 
in  regard  to  the  note  before  or  after  it  be- 
came due,  or  what  Stam  did  within  his  au- 
thority. The  company  did  nothing  but 
send  the  note  to  Stam  for  collection,  and 
Stam  deposited   it  for  collection  with   the 
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Fanners'  &  MeehanioB'  National  Bank  of 
Fort  Worth,  Tezafl,  on  August  24,  1808,— 
a  month  before  it  was  due.  The  assured 
did  nothing;  made  no  movement,  as  far  as 
the  record  shows,  for  its  payment.  In  other 
words,  the  day  of  maturity  came  and  went» 
and  the  note  was  not  paid,  and  the  condition 
upon  which  the  policy  should  "cease  and  de- 
termine" occurred,  unless  Stam's  authority 
lasted  and  could  be  exercised  after  the  note 
became  due.  He  received  the  note  back 
from  the  bank  on  the  25th  of  September, 
and  on  the  20th  of  September  he  called  at 
the  residence  of  the  assured, — the  latter  then 
being  confined  to  his  bed  with  typhoid  fever 
(of  which  he  died  October  7).  The  evi- 
iidenoe  of  what  transpired  there  was  conflict- 
Sing,  but  the  record  admitB  would  have  sup- 
s'ported  a* verdict;  ''that  Stem  stated  that 
he  had  called  for  the  purpose  of  collecting 
the  note;  that  the  plaintiff  promised  that 
it  should  be  fixed  at  once,  and  that  Stam 
stated  that  it  oould  be  paid  at  any  time  be- 
fore the  date  on  which  he  was  required  to 
make  his  monthly  report,  to  wit:  October 
1st  following."  And  it  must  also  be  ac- 
cepted as  true  that  Stam  told  Dr.  Green 
that  he  (Stam)  had  called  at  Lewis's  house 
to  collect  the  note,  and  that  the  doctor  noti- 
fied Starn  that  Reeves*  the  druggist,  would 
pay  it,  and  the  latter,  on  September  80,  in 
the  presence  of  Dr.  Green,  tendered  the 
amount  of  the  note  to  Stam,  who  refused  it. 
On  the  20th  of  September,  as  set  out  in 
tho  statement  of  facts,  Stam  telegraphed  to 
the  eompany  that  Lewis  offered  to  pay  the 
premium,  and  asked  if  he  should  receive  it 
On  the  30th  the  company  replied  in  the  n^ 
ative,  and  on  the  same  day  wrote  to  Stam. 
Were  Stam's  acts  authorised  T  Thev  can 
only  be  so  held  as  an  inference  from  the  au- 
thority given  him  to  collect  the  note.  In 
other  words,  that  the  authority  to  collect 
the  note  conferred  authority  to  extend  the 
time  of  pavment  and  to  waive  the  forfeit- 
ure whicn  had  occurred  bv  nonpavment.  It 
would  be  difficult  to  so  hold  even  if  his  con- 
tract with  the  company  did  not  forbid  the 
flxerdse  of  such  power  and  the  provisions 
of  the  policy  preclude  it.  The  policy  pro- 
Tides  as  follows:  ''AH  agreements  made  by 
this  company  are  signea  1^  the  president 
or  secretary.  This  power  will  not  be  dele- 
gated. No  other  person  can  alter  or  waive 
any  of  the  conditions  of  this  policy,  or  issue 
permits  of  any  kind,  or  mske  an  agreement 
binding  upon  said  company." 

And  the  contract  constituting  Stam  the 
company's  agent  contains  the  following: 
**Tbe  party  of  the  second  part  agrees  to  siuh 
mit  to  and  abide  by  all  rules  and  regular 
tions  of  said  company.  .  .  .  Agents  are 
not  authorized  to  collect  any  renewal 
premium  after  the  day  on  which  the  same 
Dccomes  due,  except  in  accordance  with  spe- 
cial instructions  from  the  company  in  each 
individual  case." 

There  is  no  evidence  of  airr  course  of  deal* 
ing  of  tlie  company  or  of  Stam  which  en- 
lawed  or  modified  these  instructions,  or 
which  induced  and  excused  the  default  <^ 
the  assured. 
8.  The  circuit  court  instructed  the  jury 


substantially  that*the  plaintiff  in  error  was? 
estopped  from  setting  up  the  provision  of 
the  policy  requiring  proofs  of  death.  The 
instruction  is  assifi;nM  as  error.  We  con- 
cur with  the  circuit  courts  The  conduct  of 
the  company  was  tantamount  to  a  waiver. 
Knickerhocker  L.  Ins,  Co,  v.  Pendleton,  112 
U.  &  606,  28  L.  ed.  866,  6  Sup.  Ct.  R^ 
314. 

4.  Notwithstanding  our  decision  in  FideU 
ity  Mut.  L.  AaMO.  v.  Mettler,  185  U.  S.  308, 
46  L.  ed.  022,  22  Sup.  Ct  Rep.  662,  the 
plaintiff  in  error  urges  the  unconstitution* 
ality  of  the  Texas  statute,  ajuthorising  the 
recovery  of  damages  and  attorneys'  fees  for 
failure  by  life  and  health  insurance  compap 
nies  to  pay  losses.  We  are,  however,  en- 
tirely satisfied  with  the  case  and  its  reason- 
ing. 

It  is  insisted,  however,  that  to  justify  m 
recovery  of  the  statutory  damages  demand 
of  payment  of  the  policy  before  suit  was 
necessary,  notwithstiuidingthe  denial  of  li»> 
bility  by  the  companv.  The  contention  is 
sustained  by  the  decision  of  the  court  of 
civil  appeals  of  Texas  in  the  case  of  the 
Northweatern  lAfe  A9»ur.  Oo,  v.  Sturdivant, 
24  Tex.  Civ.  App.  331,  60  S.  W.  61.  That 
case  also  decided  "that  the  suit  itself  would 
not  be  such  demand  as  the  statute  intend- 
ed." It  was  held,  however,  that  demand 
could  be  made  after  suit  and  set  up  by  "an 
amended  petition  as  an  original  suit."  The 
supreme  court  of  Texas  refused  i^  writ  of 
error  to  review  the  case.  04  Tex.  706.  We 
may  therefore  adopt  its  construction  of  the 
state  statute.  It  can  be  easily  conformed  to 
by  defendant  in  error  if  a  new  trial  of  the 
case  at  bar  be  prosecuted. 

On  account  of  the  errors  indicated,  th^ 
judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
award  m  new  triaL 


(187  U.  S.  327) 
C.  ELLIOTT  &  00.  el  02.,  Appt9^ 
o. 
FERDINAND  TOEPPNER, 

Appeal  —  hankruptey  proceedings  —  /nry 
truU — revimo  only  by  writ  of  error, 

A  Judgment  that  a  person  is  not  a  bankrupt, 
entered  by  a  court  of  bankruptcy  on  a  vef^ 
diet  of  not  guilty  la  a  trial  by  Jury  demanded 
as  of  right  nnder  |  10  of  the  bankruptcy  act 
(80  Stat,  at  L.  S51,  chap.  541.  U.  8.  Comp. 
But  1901,  p.  8429),  is  rcTiewable  only  by 
writ  of  error,  as  no  power  to  re-^xamlne  the 
facts  determined  by  a  Jury  nnder  this  sec- 
tion, otherwise  than  according  to  tlie  rales 
of  the  common  law,  was  conferred  by  |  24, 
investing  the  Federal  appellate  courts  with 
"appellate  Jurisdiction  of  controTersles  arls* 
ing  In  bankraptcy  proceedings  from  the 
conrts  of  bankraptcy  from  which  they  hSTS 
appellate  Jurisdiction  In  other  cases,**  or  l>y 
I  246,  proTiding  for  the  revlsioD  of  such  pro- 
ceedings '^n  matter  of  law,**  or  by  i  25a, 
anthorising  appeals  as  in  equity  from  a 
Judgment  In  bankraptcy  proceedings  adjudg- 
ing or  refosing  to  adjudge  defendant  a  bank- 
rupt 

[No.  86.] 

f  1.  See  Bankraptcy,  foL  6^  Cent.  Dig.  88  915.  916. 
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N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  presenting  the  question 
whether  the  proceedings  upon  a  juiy  trial 
in  a  bankruptcy  proceeoin^  can  be  re-exam- 
ined on  an  appeal  from  a  judgment  that  de- 
fendant was  not  a  bankrupt,  entered  on  a 
verdict  of  not  guilty.  Answered  in  the  neg* 
a*ive. 

s 

S  ^statement  by  Mr.  Chief  Justice  Fullers 

•  Elliott  and  others  filed  their  petition  for 
the  adjudication  of  Ferdinand  Toeppner  as 
a  bankrupt,  in  the  district  court  of  the 
United  SUtes  for  the  eastern  district  of 
Michigan,  which  averred  that  Toeppner  was 
insolvent,  and  that  he  had  committed  cer- 
tain enumerated  acts  of  bankruptcy  uiKier 
ffubdivisions  (1),  (2),  and  (3)  of  {  3a  of 
the  bankruptcy  act  Toeppner  answered, 
denying  that  he  was  insolvent  at  the  time 
the  petition  was  filed,  and  denying  insol- 
vency at  the  time  of  the  commission  of  the 
aets    charged    under    subdivisions   (2)   and 

<3) ;  and  at  the  same  time  filed  in  writing 
his  demand  for  a  jury  trial.  The  issues 
were  tried  before  a  jury,  who  returned  a 
verdict  of  not  guilty.  A  motion  for  new 
trial  was  made  and  overruled,  and  the  court 
entered  judgment  adjudging  that  Toeppner 
was  not  a  bankrupt,  and  dismissing  the  pe- 
tition. From  this  iud^ent  p^itioners 
praved  an  appeal  to  the  circuit  court  of  ap- 
peals accompanied  with  an  assignment  of 
errors.  No  bill  of  exceptions  was  asked  or 
taken,  and  no  writ  of  error  was  asked  or 
allowed. 

The  appeal  was  allowed  and  duly  perfect- 
•ed  by  giving  the  bond  required,  and  a  tran- 
script of  the  record  was  filed  in  the  circuit 
court  of  appeals  for  the  sixth  circuit,  which 
included,  m  addition  to  the  proceedings  be- 
fore stated,  what  purported  to  be  the  evi- 
dence heard  by  the  jury;  exceptions  re- 
served to  evidrace  admitted  or  excluded; 
the  charge  of  the  court,  and  exceptions; 
and  instructions  asked  and  refused,  and  ex- 
eeptions. 

The  errors  assisned  related  exclusively  to 
errors  alleged  to  have  been  committed  dur- 
ing the  trial,  before  the  jury,  of  the  issues 
eubmitted. 

By  the  certificate  to  the  transcript  by  the 
elerk  of  the  district  court,  and  under  its 
seal,  it  was  certified  that  'the  above  and 
foregoing  is  a  full  and  true  transcript  of 
the  record  in  the  matter  above  entitled; 
that  I  have  carefully  compared  the  same 
gwith  the  original  records  and  files  of  said 
ee  matter  in  my  office,  and  find  the  same  to  be 

•  a  true  transcript  of  the  said  originals  *and 
of  the  whole  thereof,  together  with  the  orig- 
inal exhibits  produced  on  the  trial  of  said 
matter." 

After  the  transcript  had  been  filed  Toepp- 
ner moved  the  circuit  court  of  appeals  to 
dismiss  the  appeal,  and  to  strike  from  the 
transcript  so  much  as  purported  to  set  out 
the  proceedings  on  the  jury  trial  of  the  is- 
sues submitted    to   the   jury.     The  motions 


coming  on  to  be  argued,  the  court,  being  fa 
doubt,  certified  a  statement  of  the  fore0O> 
ins  facts  to  this  court,  together  with  the 
following  question: 

"Has  this  court,  under  the  appeal  granted 
from  the  judgment  refusing  to  adjudicate 
Ferdinand  Toeppner  a  bankrupt,  authority 
to  re-examine  tne  proceedings  upon  the  jury 
trial,  and  remand  for  a  new  trial  if  it  shaU 
appear  from  the  transcript,  as  certified  to 
us,  that  there  was  error  in  instruotioBS 
given  or  refused,  or  in  the  admission  or  re^ 
]ection  of  evidence t" 

No  brief  was  filed  for  appellants. 
Meaare,  MIeliael  Brenman  and  Adol^ 
Blaman  for  appellee. 

Mr.  Justioe  Fuller  delivered  the  opinion 
of  the  court: 

The  judgment  of  the  district  eooit  was  a 
final  judgment  that  Toeppner  wee  not  a 
bankrupt,  and  that  the  petition  be  diik 
missed.  The  question  is  whether  the  judg* 
ment  oould  be  otherwise  revised  than  on 
writ  of  error,  for  if  a  writ  of  error  should 
have  been  brought,  then  the  circuit  court 
of  appeals  had  no  authority  to  re-examine 
the  proceedings  on  the  jiury  trial,  on  appeal, 
or  to  remand  for  a  new  trial  because  of  er- 
ror in  instructions  ^ven  or  refused,  or  in 
the  admission  or  reiection  of  evidence,  ex- 
ceptions not  having  been  preserved  by  a  bill 
of  exceptions. 

Section  18il  of  the  bankruptcy  aet  pro- 
vides:    "If  the   bankrupt,   or  any  of  his 
creditors,  shall  appear  within  the  time  lim- 
ited, and  controvert  the  facts  alleged  in  theo 
petition,  the  judge  shall  determine,  as  soonS 
as  may  be,  the  issues  presented*h^  the  plead- • 
ings,  without  the  intervention  of  a  jury,  ex* 
cept  in  cases  where  a  jurv  trial  is  given  by 
this  act,  and  make  the  adjudication  or  dis- 
miss the  petition."     [30    Stat,    at   L.    661, 
chap.  641,  U.  S.  Comp.  Stat.  1901,  p.  3429.] 

By  9  1  of  the  aet  "a  person  shall  be 
deemed  insolvent  within  the  provisions  of 
this  act  whenever  the  aggregate  of  his  prop- 
erty, exclusive  of  any  properbr  whi^n  be 
may  have  conveyed,  transferred^  concealed, 
or  removed,  or  permitted  to  be  concealed  or 
removed,  with  intent  to  defraud,  hinder,  or 
delay  his  creditors,  shall  not,  at  a  fair  valu- 
ation, be  sufficient  in  amount  to  pay  hie 
debts.'' 

By  subdivision  (1)  of  9  3  an  act  of  bank* 
ruptcy  is  committed  when  a  person  has 
"conveyed,  transferred,  concealed,  or  re- 
moved, or  permitted  to  be  conoealed  or  x^ 
moved,  any  part  of  his  property  with  intent 
to  hinder,  delay,  or  defraua  his  creditors,  or 
any  of  them;"'  but  by  clause  c  "it  shall  be 
a  complete  defense  to  any  proceedings  in 
bankruptcy  instituted  under  the  1st  subdi- 
vision of  this  section  t>o  alle^  and  prove 
that  the  party  proceeded  against  was  not 
insolvent  as  defined  in  this  act  at  the  time 
of  the  filing  the  petition  against  him." 
George  M.  West  Co,  v.  Lea  Bros.  174  U.  8. 
500.  43  L.  ed.   1098,  19  Sup.  Ct.  Rep.  836. 

Under  subdivisions  (2)  and  (3)  insol- 
vency must  exist  at  the  time  of  the  commia- 
sion  of  the  acts  specified. 
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In  this  ease,  so  far  as  aets  of  baaknipt^ 
vnder  subdivision  <1)  were  duumd*  insol- 
▼eney  at  the  time  of  the  filing  of  the  peti- 
tion was  denied,  and  so  far  as  aets  of  bank- 
ruptcy under  subdivisions  (2)  and  (3) 
were  charged,  insolvency  at  the  time  the 
acts  were  committed  was  denied. 

The  burden  of  proving  solvency  in  pro- 
eeedings  under  the  1st  subdivision  was  on 
the  alleged  bankrupt  bjr  clause  c,  and  on  the 
petitioning  crediton  in  proceedings  under 
the  2d  and  3d  subdivisions,  unless  in  the 
eontingency  named  in  clause  d. 

The  issues  presented  by  the  pleadings 
were  clearly  aefiDed,  and  Toeppner  made 
written  application  for  a  trial  by  jury,  to 
which  he  was  entitled  by  S  19,  which  reads: 

"Sec.  19.  Jury  Trials. — a.  A  person 
against  whom  an  involuntary  petition  has 
^been  filed  shall  be  entitled  to  have  a  trial 
g  by  jury,  in  respect  to  the  question  of  his  in- 
•  solvency,  except  as* herein  otherwise  pro- 
vided, and  any  act  of  bankruptcy  alleged  in 
such  petition  to  have  been  committed,  upon 
filing  a  written  application  therefor  at  or 
before  the  time  within  which  an  answer 
may  be  filed.  If  such  application  is  not 
filed  within  such  time,  a  trial  by  jury  shail 
be  deemed  to  have  been  waived. 

''b.  If  a  jury  is  not  in  attendance  upon 
the  court,  one  may  be  specially  summoned 
for  the  trial,  or  the  case  may  be  postponed, 
or,  if  the  case  is  pending  in  one  of  the  dis- 
trict courts  within  the  jurisdiction  of  a  cir- 
cuit court  of  the  United  States,  it  may  be 
certified  for  trial  to  the  circuit  court  sit- 
ting at  the  same  place,  or  by  consent  of  par- 
ties when  sitting  at  any  other  place  in  the 
nme  district,  if  such  eireuit  court  has  or 
is  to  have  a  jury  first  in  attendance. 

*'c.  The  right  to  submit  matters  in  con- 
troversy, or  an  aliased  offense  under  this 
aety  to  a  jury  shall  be  determined  and  en- 
joyed, except  as  provided  by  this  act,  ae- 
cording  to  the  United  States  laws  now  in 
force,  or  such  as  may  be  hereafter  enacted, 
in  relation  to  trials  bv  jury." 

The  right  to  a  trial  by  jury  on  written 
application  thus  given  is  absolute,  and  ean- 
not  be  withheld  at  the  discretion  of  the 
court.  In  that  respect  it  differs  from  the 
trial  of  an  issue  out  of  chancery,  which  the 
court  of  eouity  is  not  bound  to  grant,  nor 
bound  by  the  verdict  if  such  trial  be  grant- 
ed. The  court  cannot>  as  the  chancellor 
may,  enter  judgment  contrary  to  the  ver- 
dict, but  the  verdict  may  be  set  aside  or  the 
Judgment  may  be  reversed  for  error  of  law 
as  in  common-law  cases. 

Section  666  of  the  Revised  Statutes  [U.  B. 
Oomp.  Stat  1901,  p.  461],  provides  that 
"^e  trial  of  issues  of  fact  in  the  district 
courts,  in  all  causes  except  cases  in  equity 
and  cases  of  admiralty  and  maritime  juris- 
diction, and  except  as  otherwise  provided  in 
proceeding  in  bankruptcy,  shall  be  by  jury." 

The  district  courts  as  courts  of  bank- 
ruptcy are  invested  with  "such  iurisdiction 
at  law  and  in  equity  as  will  enable  them  to 
exercise  original  jurisdiction  in  bankruptcy 
proceeding's"  in  the  particulars  namea,  it 
Deing  providod  that  the  specifleation  of  cer- 
tain powers  should  not  deprive  them  of  pow- 


ers thcrr  would  possess  but  for  the  enumerm- 
tioxL    The  proceedings  in  administration  ofgi 
the  estate  are  equitable  in  their  nature,  butg 
the*  bankruptcy  courts    act    under    specific* 
statutory  authority,  and  when  on  an  issue 
of  fact  as  to  the  existence  of  ground  for  ad- 
judication a  jurv  trial  is  demanded,  it  is 
demanded    as    of    right,  and  the  trial  is  a 
trial  according  to  the  course  of  the  common 
law.    This  being  so,  judgments  therein  ren- 
dered are  revisable  only  on  writ  of  error. 
Knickerbocker    In$,    Co.    v.    Comatock,    16 
Wall.  258,  21  L.  ed.  493;  Parsons  v.  Bed- 
ford,  3  Pet  448,  7  L.  ed.  737;  Duncan  v, 
Landis,  45  G.  0.  A.  666,  106  Fed.  839. 

By  S  41  of  the  bankruptcy  act  of  1867  it 
was  provided  that  the  oourto  should,  if  the 
debtor  so  demanded  in  writing,  order  a 
trial  by  jury  to  ascertain  the  fact  of  the  al- 
leged bankrupt(7,  and  in  Knickerbocker 
Ina.  Co,  V.  Comatock,  Mr.  Justice  Clifford, 
spMikinj^  for  the  court,  said:  "Such  a  pro- 
vision is  certainly  entitled  to  a  reasonable 
construction,  and  it  seems  plain,  when  it  is 
read  in  the  li^^t  of  the  principles  of  the 
Constitution  and  of  analogous  enactments, 
and  when  tested  by  the  general  rules  of  law 
applicable  in  controversies  involving  the 
right  of  trial  by  jury,  that  the  process, 
pleadings,  and  prooeedings  must  be  regarded 
as  governed  and  controlled  by  the  rules  and 
regulations  prescribed  in  the  trial  of  eivil 
actions  at  common  law."  The  1st  para- 
graj>h  of  S  2  of  the  act  was  referred  to, 
which  provided  "that  the  several  circuit 
courts  of  the  United  States,  within  and  for 
the  districts  where  the  proceedings  in  bank- 
rupti^-  shall  be  pending,  shall  have  a  gen- 
eral superintendence  and  jurisdiction  of  aD 
cases  and  questions  arising  under  this  act; 
and,  except  when  special  provision  is  other* 
wiae  made^  may,  upon  bill,  petition,  or  other 
proper  process,  of  any  party  aggrieved,  hear 
and  determine  the  case  in  a  court  of 
equity"  ( 14  SUt  at  L.  617,  chap.  176) ;  and 
it  was  held  that  the  case  was  excluded  from 
the  general  superintendence  and  jurisdiction 
of  the  circuit  court  by  the  exception;  and 
that,  even  admittinff  that  decrees  in  equity 
rendered  in  the  district  court  might  be  r^ 
vised  in  a  summary  way  if  Congress  should 
so  provide,  it  was  "clear  that  judgments  in 
actions  at  law  rend^ed  in  that  court,  if 
founded  upon  the  verdict  of  a  jury,  can 
never  be  revised  in  the  eireuit  court  in 
that  way,  as  the  Constitution  provides  that 
'no  fact  tried  by  a  jury  shall  be  otherwise » 
re-ejcamined  in  any  court  of  the  United  § 
States  than  according  to* the  rule  of  the* 
common  law.'  Two  modes  only  were  known 
to  the  common  law  to  re-examine  such 
facts,  to  wit:  The  granting  of  a  new  trial 
by  the  court  where  the  issue  was  tried  or 
to  which  the  record  was  returnable,  or,  sec- 
ondly, by  the  award  of  a  venire  facias  de 
fovo  by  an  appellate  court  for  some  error 
of  law  whidi  intervened  in  the  proceedings. 
All  suits  which  are  not  of  equity  or  admir- 
alty jurisdiction,  whatever  may  be  the  pe- 
culiar form  which  th^  may  assume  to  set- 
tle legal  rights,  are  embraced  in  that  pro- 
vision. It  means,  not  merely  suits  which 
the  common  law  recognized  among  its  set- 
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tied  proceedings,  but  all  suits  in  which  legal 
righU  are  to  be  determined  in  that  mode  in 
oonti-adistinction  to  equitable  rights  and  to 
<sa8es  of  admiralty  and  maritime  jurisdic- 
tion, and  it  does  not  refer  to  the  particular 
form  of  procedure  which  m^  be  adopted." 
In  these  observations  Mr.  Justice  Clifford 
affirmed  the  rulings  in  Parsons  v.  Bedford, 
where  Mr.  Justice  Stoiy  considered  the  7th 
Amendment  in  connection  with  the  language 
of  article  3  and  the  judiciary  act  of  1789 
[1  Stat,  at  L.  73,  chap.  20],  and  treated  the 
last  clause  of  the  amendment  as  "a  substan* 
tial  and  independent  clause,"  pointing  out 
that  "the  phrase  'common  law^  ...  is 
used  in  contradistinction  to  equity,  and  ad- 
miralty, and  maritime  jurisprudence." 

In  Duncan  v.  LandM  similar  views  as  to 
review  of  judgments  on  verdicts  in  trials  by 
luiy  demandable  as  of  right  were  expressed 
bv  the  circuit  court  of  appeals  for  the  third 
circuit,  whose  opinion  by  Gray,  J.,  contains 
a  lucid  exposition  of  the  general  subject. 

We  need  not,  however,  be  drawn  into  a 
discussion   of  the  controlling  force  of  th^ 
7th  Amendment,  as  we  think  the  provisions 
of  the  present  bankruptcy  act  are  consistent 
with  the  conclusions  heretofore  announced. 
By  the  24th  section  of  the  act  the  Su- 
preme Court  of  the  United  States,  the  cir- 
cuit courts  of  appeals,    and    the    supreme 
courts  of  the  territories  are  invested  with 
"appellate     jurisdiction     of     controversies 
arising  in  bankruptcy  proceedings  from  the 
courts  of  bankruptcy  from  which  they  have 
appellate  jurisdiction  in  other  eases."    And 
^it  IS   also  provided    (9  25d)  that  "contro- 
ls versies   may   be   certified   to  the   Supreme 
*  Court  of  *the    United    States    from    other 
courts  of  the  United  States,  and  the  former 
court  ma^  exercise  jurisdiction  thereof  and 
Issue  writs   of  certiorari   pursuant  to  the 

g revisions  of  the  United  States  laws  now 
1  force  or  such  as  may  be  hereafter  en- 
acted." [30  Stat,  at  L.  653,  chap.  641,  U. 
8.  Comp.  Stat.  1901,  p.  3432.] 

In  Barde^  v.  First  Nat.  Bank,  176  U.  8. 626, 
44  L.  ed.  261,  20  Sup.  Ct  Rep.  196,  we  held 
that  the  6th  and  6th  sections  of  the  judi- 
ciary act  of  March  8,  1891  [26  Stat,  at  L. 
827,  828,  chap.  617,  U.  S.  Comp.  Stat.  1901, 
p.  649,  660],  were  not  changed  by  the  bank- 
ruptcy act  The  6th  section  gives  the 
courts  of  appeals  jurisdiction  to  review  by 
appeal  or  wnt  ci  error  final  decisions  in  the 
district  and  circuit  courts  in  cases  other 
than  those  provided  for  In  the  6th  section. 
Section  246  of  the  bankruptcy  act  is: 
'The  several  circuit  courts  of  appeal  shall 
have  jurisdiction  in  equity,  either  inter- 
locutory or  final,  to  superintend  and  revise 
in  matter  of  law  the  proceedings  of  the  sev- 


eral inferior  courts  of  bankruptcy  within 
their  jurisdiction.  Such  power  shall  be 
exercised  on  due  notice  and  petition  by  any 
party  aggrieved."  [30  Stat,  at  L.  663,  chap. 
641,  U.  S.  Comp.  SUt.  1901,  p.  3432.] 
This  ]£  confined  to  questions  of  law,  and 
does  not  contemplate  a  review  of  the  facts. 
Mueller  v.  Nugent,  184  U.  S.  1,  9,  46  L.  ed. 
406,  409,  22  Sup.  Ct.  Rep.  269. 

Section  26a  provides  tnat  "appeals,  aa  in 
equity  cases,  may  be  taken  in  bankruptcy 
proceedings  from  the  courts  of  bankruptcy 
to  the  circuit  court  of  appeals  of  the  United 
States,  and  to  the  supreme  courts  of  the  ter^ 
ritories,  in  the  following  cases,  to  wit:  (1) 
From  a  judgment  adjudging  or  refusing  to 
adjudge  the  defendant  a  bankrupt.    .    .    ." 

The  distinction  between  a  writ  of  error 
which  brinp  up  matter  of  law  only,  and  an 
appeal,  which,  unless  expressly  restricted, 
brings  up  both  law  and  fact,  has  alwayi 
been  observed  by  this  court,  and  been  recog- 
nized by  the  legislation  of  Congress  from 
the  foundation  of  the  government.  Dower 
V.  Richards,  161  U.  S.  668,  663,  38  L.  ed« 
305,  307,  14  Sup.  Ct  Rep.  462;  Wiscart  ▼• 
Dauchy,  3  Dall.  321,  1  L.  ed.  619. 

So  far  from  any  restriction  being  imposed 
lyy  §  250^  the  language  used  ia  "appeals,  as 
in  equity  cases,"  and  on  appeals  in  equity 
cases  the  whole  case  is  open. 

But  Congress  did  not  therd>y  attempt  to 
empower  the  appellate  court  to  re-examine 
the  facts  determmed  by  a  jury  under  S  It 
otherwise  than  according  to  the  rules  of  the 
common    law.    The    provision     applies     to 
judgments   ''adjudging  or  refusing  to  ad-g 
judse    the    defendant    a    bankrupt"    wheneo 
triarby  jury  is  not  demanded,  and  the  court  * 
of  bankruptcy  proceeds  on  its  own  findings 
of  fact.    In  suen  ease,  the  facts  and  the  law 
are  re-examinable  on  appeal,  while  the  ver^ 
diet  of  a  jury  on  which  jud^ent  is  entered 
concludes  the  issues  of  fact  and  the  jud^ 
ment  is  reviewable  only  for  error  of  law. 

And  it  follows  that  allied  errors  "in  in- 
structions given  or  rofused  or  in  the  admis- 
sion or  rejection  of  evidence,"  must  appear 
bv  exceptions  duly  taken  and  preserved  by 
bill  of  exceptions. 

In  First  Nat.  Bank  v.  KUig,  186  U.  S. 
202,  46  L.  ed.  1127,  22  Sup.  Ct  Rep.  899, 
the  point  raised  in  this  case  was  not  sug- 
gested. The  question  was  whether  the  case 
as  presented  by  the  record  could  be  brought 
bv  appeal  directly  to  this  oourt  and  we  held 
that  it  could  not  The  case  did  not  come 
within  9  6  of  the  judiciary  act  of  Maroh  3, 
1891,  nor  within  any  provision  of  the  bank- 
ruptcy act 

The  question  U  answered  in  the  negative. 


LAYTON  ▼.  MISSOURI. 


1900. 

(187  U.  S.  866) 

WHITNEY  LAYTON,  Plff.  in  Err., 

V. 

STATE  OF  MISSOURI. 
Error  to  state  court — Federal  question. 

1,  An  objection  raised  in  the  state  court,  that 
a  state  statute  is  unconstltational  and  void, 
relates  only  to  the  power  of  the  state  legis- 
lature under  the  state  Constitution,  and 
raises  no  Federal  question  which  will  give 
the  Supreme  Court  of  the  United  States 
Jurisdiction  to  review  a  Judgment  of  the 
state  court  sustaining  the  validity  of  the 
statute. 

2.  A  Judgment  of  a  state  court  upholding  a 
state  statute  which  is  claimed  to  violate  the 
Federal  Constitution  is  not  reviewable  In  the 
Supreme  Court  of  the  United  States,  where 
the  state  court  declined  to  pass  on  the  Fed- 
eral question  because  It  was  not  raised  in 
the  trial  court  as  required  by  the  state  prac- 
Uee. 

[No.  60.] 

auhmiited  November  6,  1902.    Decided  De- 
cember 22,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
of  Division  No.  2  of  that  court  which  af- 
firmed a  conviction  in  the  St.  Louis  Court 
of  Criminal  Correction  of  a  violation  of  a 
statute  to  prevent  the  use  of  unhealthy 
chemicals  in  articles  to  be  used  in  the  prep- 
aration of  food.    Dismiaaed. 

See  same  case  below,  160  Mo.  474,  61  S. 
W.  171. 

Statement  by  Mr.  Chief  Justice  Fullers 

Layton  was  prosecuted  in  the  St.  Louis 
court  of  criminal  correetion,  on  informa- 
tion, for  violation  of  an  act  of  the  general 
assembly  of  the  state  of  Missouri,  entitled 
''An  Act  to  Prevent  the  Use  of  Unhealthy 
Chemicals  or  Subatanoes  in  the  Preparation 
or  Manufacture  of  Any  Article  Used,  or  to 
be  Used,  in  the  Preparation  of  Food,"  ap- 
proved May  11,  1899,  and  reading  as  fol- 
lows: 

"See.  1.  That  it  shall  be  unlawful  for  any 
person  or  corporation  doing  business  in 
this  state  to  manufacture,  sell,  or  offer  to 
k*  sell  any  article,  compound,  or  preparation, 
S  for  the  purpose  of  being  used,  or  which  is 
*  intended  to  be  used,  in  the  preparation  *of 
food,  in  whidi  article,  compound,  or  prepa- 
ration there  is  any  arsenic,  calomel,  bis- 
muth, ammonia,  or  alum. 

"See.  2.  Any  person  or  corporation  vio- 
lating the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor  and  shall, 
upon  conviction,  be  fined  not  less  than  $100, 
which  shall  be  paid  into  and  become  a  part 
of  the  road  fund  of  the  county  in  which 
such  fine  is  collected.''  Mo.  Laws  1899,  p. 
170. 

The  information  charged  that  the  defend- 
ant, in  the  city  of  St.  I^uis,  then  and  there 
doing  business  in  the  state  of  Missouri,  un- 
lawfully manufactured,  sold,  and  offered 
for  sale  a  cei'tain  compound  and  prepara- 
tion for  the  purpose  of  its  being  used,  and 

f  L  See  Courts,  voL  U,  Cent.  Dig.  H  1060,  106L 
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with  intent  that  it  should  be  used,  in  the 
preparation  of  food,  and  that  said  com- 
pound and  preparation  so  manufactured 
and  sold  contained  alum. 

Defendant  pleaded  not  guilty,  and,  a  jury 
being  waived,  the  cause  was  *  submitted  to 
tlie  court  for  trial. 

The  compoomd  and  preparation  consisted 
of  two  dozen  one-pound  cans  of  baking 
powder,  and  the  facts  as  charged  in  the  in- 
formation were  admitted;  but  defendant 
contended  that  he  should  not  be  convicted, 
because  the  statute  was  unconstitutional; 
and  he  offered  voluminous  evidence  tending 
to  show  the  details  of  the  manufacture  of 
baking  powders  of  various  kinds,  and 
among  them  baking  powders  containing 
alum,  as  well  as  the  history  of  the  business 
of  the  manufacturing,  selling,  and  using 
alum  baking  powders,  which  tended  to  es- 
tablish that  that  business  was,  and  had 
been  for  many  years,  vearv  extensive  in  Mis- 
souri and  in  the  United  States,  and  that 
defendant,  for  some  years  before  the  stat- 
ute was  enacted,  had  been  engaged  in  that 
business.  He  further  offered  evidence  to 
the  effect  that  the  use  of  alum  in  baking 
powders  was  wholesome,  useful,  and  eoo- 
nomical;  and  that  most  grocers  in  Missouri 
kept  and  sold  alum  baking  powders,  and 
no  harm  had  been  known  to  result  from 
their  use  in  the  preparation  of  food.  All 
this  evidence,  on  objection  by  the  state  for 
incompetency,  irrelevancy,  and  immaterial- 
ity, was  excluded  by  the  court,  and  defend- 
ant excepted. 

Defendant  asked  the  court  to  give  six  sm-ao 
arate  instructions  predicated  on  the  admu-S 
sion  of  the  testimony  which  had  beeB*«K-* 
duded,  in  which  the  court  was  requested  to 
declare  the  law  to  be  that  defendant  must 
be  acquitted,  if  the  court  sitting  as  a  jurr 
found  the  facts  to  be  as  the  excluded  evi- 
dence tended   to  show.    These   instructions 
were  refused  and  defendant  excepted. 

The  court  found  defendant  guilty  as 
charged  in  the  information,  and  assessed 
the  penalty  at  $100.  Motions  for  new  trial 
and  in  arrest  were  made  and  overruled,  and 
exceptions  taken.  Judgment  having  been 
entered,  defendant  perfected  an  appeal  to 
the  supreme  court  of  the  state  of  Missouri, 
and  the  cause  was  docketed  in  division  No. 
2  of  that  court,  being  the  criminal  division. 
The  judgment  was  affirmed  (160  Mo.  474, 
61  S.  W.  171),  and  thereupon  defendant 
moved  that  the  cause  be  transferred  to  the 
court  in  banc,  which  motion  was  overruled. 
The  case  was  then  brought  here  on  writ  of 
error. 

Meaera,  Silas  H.  Strawn,  James  L. 
Blair,  Jamea  H,  Seddon,  and  Stanley  8tot^ 
er  for  plaintiff  in  error. 

Mr.  E.  O.  Grow  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

While  it  appears  from  the  proceedings  on 
the  trial  and  the  grounds  assigned  for  the 
motion  for  new  trial,  that  the  unconstitu- 
tionality of  the  act  was  relied  on  in  defense, 
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t3i«  leoofd  does  not  show  that  it  was  oon- 
tended  in  the  trial  court  that  the  act  was 
in  contravention  of  the  GonstituUon  of  the 
United  States;  and  it  is  settled  that  the  ob- 
jection in  the  state  courts  that  an  act  of 
the  state  is  "unconstitutional  and  void"  re- 
lates only  to  the  power  of  the  state  legisla- 
ture under  the  state  Constitution.  Miller 
V.  Gomwall  R,  Co.  168  U.  S.  131,  42  U  ed. 
409,  18  Sup.  Ct.  Rep.  34;  Jaoohi  v.  Ala- 
lama,  187  U.  S.  133,  ante,  p.  48,  23  Sup. 
Ct  Rep.  48. 

In  the  supreme  court  of  Missouri,  divi- 
sion No.  2,  Layton  filed  his  statement  and 
a  brief,  which  brief  contained  an  assignment 
gof  errors,  as  required  by  the  rules  of  that 
•  court.  Four  *  errors  were  assigned,  the 
third  of  which  was  that  "the  court  erred  in 
refusing  to  declare  that  the  law  under 
which  the  defendant  was  convicted  was  un- 
oonstitutional  and  void."  This  assignment 
was  followed  by  points  one  of  which  was 
that  "the  law  under  which  the  defendant 
was  convicted  conflicts  with  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  which  guarantees  to  every 
man  the  equal  protection  of  the  law;"  and 
these  points  were  aooompanicd  by  printed 
jurguments,  in  which  it  was  insisted  that  the 
law  violated  "the  guaranties  of  the  Consti- 
tutions of  the  state  of  Missouri  and  of  the 
United  States,  in  that  it  deprives  the  appel- 
lant of  his  liberty  and  his  property  wiuiout 
•due  process  of  law." 

The  supreme  court,  however,  did  not  in 
terms  pass  on  the  question  whether  the  act 
was  in  ccmtravention  of  the  Constitution  of 
the  United  States,  and,  on  the  contrary, 
said  that  its  constitutionality  wad  assailed 
on  two  grounds,  namely:  that  it  violated  the 
provisions  of  9  28  of  article  4  of  the  Consti- 
tution of  Missouri,  providing  that  no  bill 
'tjBhall  contain  more  tnan  one  subject,  which 
shall  be  clearly  expressed;"  and  Uiat  it  con- 
flicted with  9§  4  and  30  of  article  2  of  that 
Constitution,  providing  "that  all  persons 
have  a  natural  right  to  life,  liberty,  and  the 
enjoyment  of  the  gains  of  their  own  indus- 
tiy;  that  to  give  security  to  these  things  is 
the  principal  office  of  government  .  .  .;" 
and  "that  no  person  shall  be  deprived  of 
life»  liberty,  or  property  without  due  proc- 
ess of  law.^' 

It  was  held  that  when  an  act  of  the  leg- 
islature is  attacked  as  unconstitutional  be- 
cause invading  the  right  of  the  citizen  to 
use  his  faculties  in  uie  production  of  an 
article  for  sale  for  food  or  drink,  the  rule 
of  construction  that  legislative  acts  should 
not  be  declared  void  "unless  the  violation  of 
the  Constitution  is  so  manifest  as  to  leave 
no  room  for  reasonable  doubt,"  required  the 
test  of  constitutionality  to  be  that  "if  it  be 
an  article  so  universally  conceded  to  be 
wholesome  and  innocuous  that  the  court 
may  take  judicial  notice  of  that  fact,  the 
le^alature,  under  the  Constitution,  has  no 
right  to  prohibit  it;  but  if  there  is  a  dis- 
pute as  to  the  fact  of  its  wholesomeness  f6r 
food  or  drink,  then  the  legislature  can 
either  regulate  or  prohibit  it;"  and  the  va- 
lidttgr  of  the  act  waa  sustained. 


Oct.  TebK,  g 

*  The  decision  wac  strictly  a  decfaion  sua-  * 
taining  its  validity  when  tested  by  the  pro- 
visions of  the  state  Constitution,  and  what- 
ever the  similarity  between  the  language  of 
those  provisions  and  that  of  the  14th 
Amendment,  the  state  court  cannot  be  re- 
garded as  having  decided  the  Federal  ques- 
tion now  suggested  because  necessarilr  in- 
volved in  the  case,  if  it  appears  from  the 
record  that  it  was  not  called  upon  to  do  so, 
and  that  its  decision  rested  on  another 
ground. 

After  judgment  was  entered  affirming  the 
judgment  of  the  trial  court,  defendant 
moved  that  the  cause  be  transferred  Co  the 
court  in  banc,  and  the  motion  was  denied. 

By  the  Constitution  of  Missouri,  the  su- 
preme court  was  divided  into  two  divisions; 
division  No.  1,  consisting  of  four  judges, 
and  division  No.  2,  consisting  of  three 
judges,  the  latter  having  exclusive  cogni- 
zance of  all  criminal  causes ;  and  it  was  pro* 
vided  that  cases,  in  certain  circumstances, 
among  others  when  a  Federal  ouestion  was 
involved,  on  the  application  of  the  loeing 
party,  should  be  transferred  to  a  full  bench 
for  decision.  Duncan  v.  Misswiri,  152  U. 
S.  377,  38  L.  ed.  485,  14  Sup.  Ct  Rep.  570; 
Moore  v.  Missouri,  159  U.  S.  678,  40  L.  ed, 
303,  16  Sup.  Ct.  Rep.  179.  And  see  ifts- 
souri,  K.  d  T.  R.  Co.  v.  Elliott,  184  U.  a 
530,  46  L.  ed.  673,  22  Sui>.  Ct  Rep.  46,  aa 
to  exclusive  appellate  jurisdiction  of  state 
supreme  court  over  cases  involving  consti- 
tutional questions. 

It  thus  appears  that  the  supreme  court, 
not  only  by  declining  to  consider  the  eon* 
tention  in  the  brief  and  argument  in  respect 
of  the  14th  Amendment,  but  by  denying  tlM 
motion  to  transfer  the  cause,  was  of  opin- 
ion l^at  the  validity  of  the  statute  was  noi 
so  drawn  in  question  for  repugnancy  to  the 
Constitution  of  the  United  States  as  to  x^ 
quire  decision  as  to  its  validity  in  that 
view. 

The  rules  of  the  court  provided:  'The 
brief  filed  by  appellant  shall  distinctly  and 
separatelv  allege  the  errors  committed  by 
the  inferior  court,  and  no  reference  will  be 
permitted  at  the  argument  to  the  errors  not 
thus  specified,  unless  for  good  cause  shown 
the  court  shall  otherwise  direct"  Rule  15, 
d.  3,  160  Mo.  appx.  iv.,  16  S.  W.  vi. 

By  rule  of  division  No.  2,  in  criminal 
cases,  printed  statements  containing  assign- 
ment of  errors  and  brief  of  points  of  argu- 
ment were  required,  or,  in  prosecutions  in 
forma  pauperis,  the  same  in  typewriting,  h 
160  Mo.  appx.  vi.,  47  S.  W.  v.  g 

*  Errors  were  so  assigned,  but  the  only  one* 
of  them  which  referr^  to  the  constitution- 
ality of  the  act  was  the  third,  stating  that 
"the  court  erred  in  refusing  to  declare  that 
the  law  under  which  the  defendant  was  con- 
victed was  unconstitutional  and  void.** 
This  related  to  the  state  Constitution,  and 
the  court  so  treated  it,  and  confined  its  de- 
cision to  the  errors  specified.  Whether  It 
was  obliged  to  do  this  is  not  material,  as 
the  court  in  any  event  proceeds  on  the  rec- 
ord of  the  trial  court  for  o-rors  committed 
there.    Exceptions  in  criminal  casca  occupy 


IWIk 


BUBT  ▼.  UNION  GBNTRAL  L.  INS.  Oa 


Uf 


the  lattie  footing  m  in  dviL  State  ▼.  Cant- 
lin,  118  Ma  111,  23  8.  W.  1001;  State  ▼. 
Saore,  141  Mo.  64,  41  S.  W.  905;  State  y. 
Layoook,  141  Ma  274,  42  S.  W.  723;  StaU 
▼.  Barton,  142  Ma  450,  44  8.  W.  239. 

And  it  has  been  repeatedly  laid  down  by 
the  supreme  court  ox  Missouri,  in  dispos- 
ing of  questions  of  jurisdiction  as  between 
itMlf  and  intermediate  courts  of  appeal, 
that  "th«  appellate  jurisdiction  of  the  su- 
preme court  contemplates  a  reriew  only  of 
the  matters  submitted  to  and  examined  and 
determined  by  the  trial  court.  Hence  it  is 
well  settled  diat  this  court  has  no  jurisdic- 
tion of  an  appeal,  on  the  ground  that  a  con- 
stitutional question  is  involved,  unless  the 
question  was  raised  in  and  sul»nitted  to  the 
trial  court."  Browning  v.  Powers,  142  Mo. 
822,  44  8.  W.  224;  Bennett  v.  Missouri  P. 
R.  Co.  105  Ma  645,  16  8.  W.  947;  Shew- 
alter  v.  Missouri  P.  R.  Co.  152  Ma  551,  54 
8.  W.  224. 

As  we  observed  In  Jacohi^a  Case,  we  can- 
not interfere  with  the  action  of  the  highest 
court  of  a  state  in  adhering  to  the  usual 
course  of  its  judgments,  and  we  have  fre- 
quently ruled  that  this  court  cannot  review 
the  final  judgments  of  the  state  courts  on 
the  ground  that  the  validity  of  state  enact- 
menU  under  the  Constitution  of  the  United 
8tates  had  been  adjudged,  where  those 
courts  "did  nothing  more  than  decline  to 
pass  upon  the  Federal  question  because  not 
raised  in  the  trial  court,  as  required  by  the 
state  practice."  Erie  R.  Co.  ▼.  Purdy,  185 
U.  8.  148,  154,  46  L.  ed.  847,  850,  22  8up. 
Ct.  Bep.  605,  607. 

This  case  falls  within  that  rule,  and  the 
writ  cf  error  is  dismissed. 


<187  U.  S.  862) 

&  M.  BUBT  and  H.  B.  BUBT,  Petitimers, 

9. 

UNION     CENTRAL    UFE     IN8URANCE 
COMPANY. 

Life  ifieurance — insurance  against  crime  or 
miscarriage  of  fustioe. 

A  policy  of  life  Insurance  does  not  insure 
against  the  legal  execution  of  the  Insured 
for  crime,  even  though  he  may  In  fact  have 
been  Innocent,  and  therefore  onjustly  coo- 
▼icted  and  executed. 

[Na  70.] 

Argued  and  Submitted  Vovemher  6,  1902, 
Decided  December  22,  1902, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Westein  District  of  Texas  sustain- 
ing a  demurrer  to  a  petition  in  an  action  on 
a  policy  of  life  insurance.     Affirmed. 

See  same  case  below,  44  C.  C.  A.  548,  105 
Fed.  410. 

Statement  by  Mr.  Justice  Brewer: 

This  was  an  action  to  recover  on  a  policy? 


of  life  insurance,  commenced  in  the  dlstrioi 
court  of  Travis  coon^,  Texas,  and  removed 
to  the  circuit  court  of  the  United  States  for 
the  western  district  of  Texas.  The  poller 
was  issued  August  1,  1894.  William  E. 
Burt  was  the  insured.  The  poliqr,  in  case 
of  death,  was  payable  to  Anna  M.  Burt,  the 
wife  of  the  insured,  if  living,  otherwise  to> 
his  executors,  administrators,  or  assigns. 
On  September  10,  1895,  the  beneficiary^ 
Anna  M.  Burt,  and  her  husband,  the  in- 
sured, assigned  a  one-half  interest  to  plain- 
tiffs to  secure  them  as  creditors  of  the  as* 
signors.  On  July  24,  1896,  the  beneficiary ». 
Anna  M.  Burt,  died  intestate,  as  did  also 
the  only  children  of  the  beneficiary  and  the 
insured.  On  February  4,  1807,  the  insured, 
William  E.  Burt,  conveyed  to  the  plaintiffs 
the  remaining  interest  in  the  policy,  making o) 
them  the  sole  owners  of  it.  They  are  also§ 
his  sole  heirs,  and  as  such  are* entitled,  to* 
the  full  benefit  of  the  policy,  there  being 
no  administration  on  his  estate^  nor  any  ne- 
cessity for  one. 

On  November  27,  1898,  the  insured,  hav- 
ing been  indicted  for  the  murder  of  his  wifs^ 
Anna  M.  Burt,  the  beneficiary,  was  tried 
and  convicted  in  the  district  court  of  Travis 
county,  Texas,  a  court  of  competent  juris- 
diction, was  sentenced  to  be  put  to  deatby 
and  on  May  27,  1898,  was  hanged  pursuant 
to  such  sentence.  The  petition  in  this  case 
alleged  that,  notwithstanding  such  convio> 
tioD,  sentence,  and  execution,  the  insured, 
William  £.  Burt,  did  not  in  fact  ecMnmit 
the  crime  of  murder,  nor  participate  there- 
in, but  that,  if  he  did,  the  policy  was  nofc 
avoided  thereby  because  he  was  at  the  time 
insane. 

The  policy,  which  in  its  generaJ  scope  was 
an  ordinary  policy  of  life  insurance,  coi»- 
tained  these  provisions: 

"Third.  If  the  insured  should,  without 
the  written  consent  of  the  company,  at  any 
time  enter  the  military  or  naval  service^ 
the  militia  excepted,  or  become  employed  ia 
a  liquor  saloon,  or  if  the  insured  should  die 
by  self-destruction,  whether  sane  or  insane^ 
within  three  years  from  date  hereof  this 
policy  shall  be  null  and  void. 


"The  contract  of  insurance  between  the 
parties  hereto  is  completely  set  forth  in 
this  policy  and  the  application  for  the 
same.'^ 

A  demurrer  to  the  petition  was  sustained 
and  judgment  entered  for  the  defendant^ 
which  was  thereafter  affirmed  by  the  court 
of  appeals  of  the  fifth  circuit  (44  C.  0.  A. 
548,  105  Fed.  419),  and  thereupon  the  case 
was  brought  here  on  certiorari.  181  U.  8. 
617,  45  L.  ed.  1030,  22  Sup.  Ct  Rep.  945. 

Mr.  Gardner  Bnesle*  for  petitioners. 
Mr.  RoLert  Ramsey  for  respondent.. 

Mr.  Justice  Brewer  delivered  the  opin^ 
ion  of  the  court: 

There  is  nothing  in  the  policy  which  in 
terms    covers     the    contingency    here    pre- J' 
sented,  the  extracts  therefrom  given  in  the^' 
preoedinig  statement  being  all  that,  even  re>  * 
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motely,  b^  suggestion  or  inference,  can  have 
any  bearing.  The  question,  therefore,  is 
whether  an  ordinary  life  policy  containing 
no  applicable  special  provisions  is  a  bind- 
ino^  contract  to  insure  against  a  legal  exe- 
cution for  crime.  The  petitioners  would 
distinguish  between  cases  in  which  the  in- 
sured is  justly  oonvicted  and  executed,  and 
those  in  which  he  is  unjustly  convicted. 
The  allegation  here  is  that,  notwithstand- 
ing his  conviction  and  execution,  he  was  not 
in  fact  ^Ity,  that  he  did  not  participate 
in  the  killing  of  his  wife,  and  that,  if  he 
did,  he  was  insane  at  the  time,  and  there- 
fore not  responsible  for  his  actions. 

Accepting  the  division  made  by  counsel 
as  one  facilitating  a  just  conclusion  con- 
cerning the  rights  of  the  parties  hereto,  we 
inquire^  first,  whether  a  policy  of  life  insur- 
ance is  a  contract,  binding  the  insurer  to 
pay  to  the  boieficiary  the  amount  of  the 
policy  in  case  the  insured  ia  legally  and 
Justly  executed  for  crime.  In  other  words, 
do  insurance  policies  insure  a^inst  crime? 
Is  that  a  risK  which  enters  into  and  be- 
comes a  part  of  the  contract? 

The  researches  of  counsel  have  found  but 
one  case  directlv  in  point,  Amioahle  800.  v. 
Bolland,  decided  by  the  House  of  Lords  in 
1830,  and  reported  in  4  Bligh  N.  R.  104, 
£11.  The  Lord  Chancellor,  delivering  the 
opinion,  after  stating  the  question,  an- 
swered it  in  the  following  brief  but  cogent 
words: 

''It  appears  to  me  that  this  resolves  it- 
self into  a  very  plain  and  simple  considera- 
tion. Suppose  that  in  the  policy  itself  this 
risk  had  been  insured  against;  that  is,  that 
the  party  insuring  had  agreed  to  pay  a  sum 
of  money  year  by  year  up<m  condition  that. 
In  the  event  of  his  oommiting  a  capital  fel- 
ony, and  being  tried,  convicted,  and  exe- 
cuted for  that  felony,  his  assignees  shall 
receive  a  certain  sum  of  money, — is  it  pos- 
sible that  such  a  contract  could  be  sus- 
tained? Is  it  not  void  upon  the  plainest 
principles  of  public  policy?  Would  not 
sruch  a  contract  (if  available)  take  away 
one  of  those  restraints  operating^  on  the 
minds  of  men  against  the  oommission  of 
crimes, — ^namely,  the  interest  we  have  in 
the  welfare  and  prosperity  of  our  connec- 
tions? Now,  if  a  poli<^  of  that  descrip- 
^  tion,  with  such  a  form  of  condition  inserted 
g  in  it  in  express  terms,  cannot,  on  grounds 
•  of  public  policv,  be  sustained,  how  is  it  to 
be  contended  that  in  a  policy  expressed  in 
such  terms  as  the  present,  and  after  the 
events  which  have  happened,  that  we  can 
sustain  such  a  claim?  Can  we,  in  consid- 
ering this  policy,  give  to  it  the  effect  of 
that  insertion,  whidh,  if  expressed  in  terms, 
would  have  rendered  the  policy,  as  far  as 
that  condition  went,  at  least,  altogether 
void?" 

There  are  some  differences  between  that 
ease  and  the  present  in  the  surrounding 
facts,  but  none  that  are  material.  There 
the  policy  was  taken  out  for  the  benefit  of 
the  insured's  estate.  Here  the  beneficiary 
was  the  wife  of  the  insured,  or,  if  she 
should   not  be  living  at  the  time  of  his 


death,  his  estate.  As  her  death  preceded 
his,  the  conditions  of  the  insurance  became 
practicallv  the  same.  In  that  case  the  in- 
sured had  assigned  all  his  interest  in  the 
policies  upon  certain  trusts,  though  the 
plaintiffs  were  his  assignees  in  bankruptcy. 
Here  he  and  his  wife,  the  original  benefi- 
ciary, transferred  a  half  interest  to  these 
plaintiffs,  who  were  their  creditors,  but 
the  amount  of  the  indebtedness  is  not 
shown,  and  the  policy  provided  "should  this 
policy  be  assigned  or  held  as  security,  a 
duplicate  of  said  assignment  must  be  filed 
with  the  company,  and  due  proofs  of  inter- 
est produced  with  proofs  of  death.  This 
company  does  not  guarantee  the  validity  of 
any  assignment;"  a  reauirement  which  does 
not  appear  to  have  been  complied  with. 
So  that  the  rights  of  the  plaintiffs  depend 
mainly,  if  not  wholly,  upon  the  fact  of  the 
assignment  made  by  the  insured  after  the 
killing  of  his  wife  and  prior  to  his  execu- 
tion, and  the  further  fact  that  they  are  his 
sole  heirs.  The  plaintiffs,  therefore,  in 
each  of  the  cases  claimed  directly  under  the 
insured,  and  sought  to  recover  on  a  policy 
obtained  by  him,  the  maturity  of  which  was 
accelerated  by  his  execution  for  crime.  In 
neither  policy  was  there  any  express  stip- 
ulation m  respect  to  such  a  contingency, 
so  that  the  reasoning  of  the  Lord  Chancel- 
lor is  pertinent  to  this  case,  and  it  is  reason- 
ing the  force  of  which  it  is  impossible  to 
avoid.  It  cannot  be  that  one  of  the  risks 
covered  by  a  contract  of  insurance  is  the 
crime  of  the  insured.  There  is  an  implied 
obligation  on  his  pcurt  to  do  nothing  to 
wrongfully  accelerate  the  maturity  of  the 
policy.  Public  policy  forbids  the  insertion  9 
in  a  ocjntract  of  a  condition  which  would  g 
tend  to  induce  crimen  and  as  it  forbids  the* 
introduction  of  such  a  stipulation  it  also 
forbids  the  enforcement  of  a  contract  un- 
der circumstances  which  cannot  be  lawfully 
stipulated  for. 

That  case  was  cited  with  approval  in  Rit' 
ter  V.  Mutudl  L.  Ins.  Co,  160  U.  S.  130,  42 
L.  ed.  603,  18  Sup.  Ct.  Rep.  300,  in  which 
we  held  that  a  life  insurance  policv  taken 
out  by  the  insured  for  the  benefit  of  his  es- 
tate was  avoided  when  he,  in  sound  mind, 
intentionally  took  his  own  life;  and  this, 
irrespective  of  the  question  whether  there 
was  a  stipulation  in  the  policy  to  that  ef- 
fect, or  not.  In  the  opinion  other  eases 
were  cited  bearing  more  or  less  directly  on 
the  general  question.  Among  them  was 
Ne%D  York  ifut,  L.  Ins,  Co,  v.  Armstrong, 
117  U.  6.  501,  600,  20  L.  ed.  007,  1000,  6 
Sup.  Ct.  Rep.  877,  881,  an  action  by  the 
assignee  of  a  life  insurance  policy,  and  the 
defense  that  the  assignee  murdered  the  in- 
sured in  order  to  get  the  benefit  of  the  pol- 
icy; in  respect  to  which  Mr.  Justice  Field, 
speaking  for  the  court,  said: 

"It  would  be  a  reproach  to  the  jurispru- 
dence of  the  country  if  one  could  recover 
Insurance  money  payable  on  the  death  of  a 
party  whose  life  he  had  feloniously  taken. 
As  well  might  he  recover  insurance  money 
upon  a  building  that  he  had  wilfully  fired." 

Also    Hatch   v.  Mutual    L.  Ins,    Co,  120 
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Mass,  550,  552,  21  Am.  Rep.  541,  542,  an 
action  on  a  policy  of  insurance  on  the  life 
of  a  married  woman  whose  death  was 
caused  bj  a  miscarriage  produced  by  illegal 
operation  performed  upon  and  voluntarily 
submitted  to  by  her  with  an  intent  to  cause 
an  abortion,  and  without  any  justifiable 
medical  reason  for  such  an  operation,  from 
the  opinion  in  which  these  words  were 
quoted : 

*'We  can  have  no  question  that  a  contract 
to  insure  a  woman  against  the  risk  of  her 
dying  under  or  in  consequence  of  an  ill^;al 
operation  for  abortion  would  be  contrary  to 
public  policy,  and  could  not  be  enforced  in 
the  courts  of  this  commonwealth.'' 

Also  Supreme  Commandei-y  K.  of  O.  R. 
▼.  Ainsicorth,  71  Ala.  436,  447,  46  Am.  Rep. 
332,  336,  a  case  of  the  suicide  of  the  in- 
sured, in  which  is  this  language: 

"Death,  the  risk  of  life  insurance,  the 
event  upon  which  the  insurance  money  is 
^  payable,  is  certain  of  occurrence;  the  uncer- 
^tainty  of  the  time  of  its  occurrence  is  the 
•  material  element  and  ^consideration  of  the 
contract.  It  cannot  be  in  the  contempla- 
tion of  the  parties  that  the  assured,  by  his 
own  criminal  act,  shall  deprive  the  contract 
of  its  material  element;  shall  vary  and  en- 
large the  risk  and  hasten  the  day  of  pay- 
ment of  the  insurance  money.  .  .  .  The 
fair  and  Just  interpretation  of  a  contract 
of  life  insurance  made  with  the  assured  is 
that  the  risk  is  of  death  proceeding  from 
other  causes  than  the  voluntary  act  of  the 
assured  producing  or  intended  to  produce 
it  .  .  .  The  extinction  of  life  by  disease, 
or  by  accident,  not  suicide  voluntary  and 
intentional  oy  the  assured  while  in  his 
flenses,  is  the  risk  intended;  and  it  is  not 
intended  that,  without  the  hazard  of  loss, 
the  assured  may  safely  commit  crime." 

But  the  stress  of  the  plaintiffs'  conten- 
tion rests  on  the  allegation  that  the  insured 
was  unjustly  convicted  and  executed;  that 
lie  did  not  in  fact  commit  the  crime  of  mur- 
der or  participate  therein,  and  that  if  he 
did  it  was  while  he  was  insane  and  not  re- 
sponsible for  his  actions.  It  is  urged  that, 
according  to  the  authorities  heretofore 
«ited,  the  risk  which  is  not  insured  against 
is  death  as  a  punishment  for  crime;  tibat  if 
there  be  no  crime,  no  wrong  done  by  the 
insured,  the  mere  fact  of  his  death  as  the 
outcome  of  proceedings  in  a  court  of  justice 
does  not  vitiate  the  contract  of  insurance 
miless  there  it  some  express  stipulation 
therefor.  It  is  said  that  the  adjudication 
in  the  criminal  case  is  not,  as  to  these 
plaintiffs,  conclusive  of  the  insured's  guilt; 
that  they  may  show  in  this  independent  ac- 
tion facts  which  would  satisfy  a  jury  that 
the  outcome  of  those  legal  proceedings  was 
unjust  because  the  insured  did  not  partici- 
pate in  the  crime,  or,  if  he  did,  that  he  was 
Icgallv  irresponsible  therefor  by  reason  of 
insanity.  It  is  not  doubted  that  the  crim- 
inal prosecution  was  an  adjudication  of 
the  insured's  guilt,  his  sanity  and  lepil  re- 
sponsibility for  the  crime!,  but  the  principle 
of  res  judicata  is  that  a  judgment  is  eon- 
•dusive   only   as    between    the   parties   and 


their  privies,  and  these  plaintiffs  say  they 
were  not  parties  to  the  criminal  action,  and 
are  not  privies  to  either  party  thereta 

If  the  case  turned  on  tne  applicability  of 
the  principle  of  res  judioata  there  would 
be  little  difficulty  in  reaching  a  conclusion. « 
There  is  no  identity  of  parties,  nor  are  the  § 
two  parties  to* this  action  privies  to  those* 
in  the  criminal  proceeding.  A  judgment 
in  a  criminal  prosecution  for  assault  and 
batterv  cannot  be  invoked  as  rea  judicata  in 
a  civil  action  by  the  party  injured  to  re- 
cover damages.  But  there  the  two  actions 
run  along  paralld  lines,  and  the  relief 
sought  in  each  is  the  direct  and  natural  re- 
sult of  the  wrong  complained  of.  Here  the 
civil  action  is  founded  upon  the  result  of 
the  other,— -cannot  be  maintained  but  for 
the  fact  of  that  result.  If  the  insured  had 
been  acquitted,  there  would  have  been  no 
cause  of  action  on  the  policy,  while  the  fact 
that  the  defendant  in  the  illustration  given 
was  acquitted  of  the  criminal  offense  would 
not  bar  the  civil  action  to  recover  damages. 
Cotiingham  ▼.  Weeks,  54  Ga.  275. 

This  action  can  be  maintained  only  on 
the  assumption  that  there  was  a  failure  of 
justice  in  the  criminal  case.  It  implies  a 
miscarriage  of  justice.  But  can  there  be 
a  contract  of  insurance  against  the  miscar- 
riage of  justice?  In  the  opinion  of  the 
court  of  appeals  the  question  is  thus  stated 
and  answered: 

"Can  there  be  a  legal  life  insurance 
against  the  miscarriaffe  of  justice  T  Can 
contracts  be  based  on  uie  probjEd)ility  of  ju- 
dicial murder?  If  one  policy  so  written  be 
valid,  the  business  of  insuring  against  the 
fatal  mistakes  of  juries  and  courts  would 
be  Intimate.  The  same  principle  could  be 
applied,  in  a  kind  of  accident  insurance,  to 
the  miscarriage  of  justice  in  cases  that  led 
to  convictions  and  punishments  not  capital. 
And  in  each  suit  to  enforce  such  a  policy 
the  issue  as  to  the  fatal  judicial  mistake 
would  be  tried  by  another  jury  and  court 
not  infallible. 

'^t  is  the  policy  of  every  state  or  QrgKii> 
ized  society  to  uphold  the  dignity  and  in- 
tegrity of  its  courts  of  justice.  Such  con- 
tracts would  be  speculations  upon  whether 
the  courts  would  do  justice.  Thev  would 
tend  to  encoura^  a  want  of  confidence  in 
the  efficiency  or  the  courts.  They  would 
tend  to  stir  up  litigaUon, — ^litigat^on  that 
would  reopen  tried  issues.  They  would  im- 
press the  public  with  the  belief  that  ths  re- 
sults of  trials  of  the  gravest  kind  were  so 
uncertain  that  the  innocent  could  not  es- 
cape condemnation  by  a  jury  and  unjust 
judgment  by  the  court,  or  obtain  pardon  of 
the  executive.  Such  contracts  would  enoour-^ 
age  litigation  and  bring  reproach  upon  tho^ 
^state,  its  judiciary,  and  executive,  and* 
would,  we  think,  be  against  public  policy 
and  void.  The  policy  of  the  law  often  per- 
mits and  even  requires,  for  error,  a  new 
trial  of  a  convicted  defendant,  but  never 
after  his  execution." 

The  views  thus  expressed  commend  them- 
selves to  our  judgment.    There  is  a  wager- 
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iiur  feature  in  woA  a  itlpulatioii  which  for- 
biaa  its  bcang  inoorporated  into  a  policy  of 
insurasoei  and,  if  it  cannot  he  formally  in- 
corporated into  the  contract,  its  omission 
therefrom  does  not,  by  implication,  give  it 
life  and  validity. 

See  to  what  any  other  conclusion  would 
lead:  Suppose  beneficiaries  at  the  time  of 
the  trial  of  an  insured  for  murder  were  pos- 
sessors, and  the  sole  possessors,  of  a  knowl- 
edge of  facts  that  would  establish  his  in- 
nocence. As  ffood  citizens  it  would  be  their 
duty  to  fumisn  that  evidence  and  thus  pre- 
vent a  miscarriage  of  juBtice.  As  benefi- 
ciaries it  would  be  their  interest  to  with- 
hold their  evidence,  and  thuB  let  an  inno- 
cent man  be  punished.  Can  a  contract  be 
upheld  which  is  not  only  a  wager  upon  the 
result  of  criminal  proceedings,  but  also 
tends  to  place  before  individuals  an  induce- 
ment to  assist  in  bringing  about  such  mis- 
carriage of  justice T 

In  Evans  v.  Jones,  6  Mees.  &  W.  77,  an 
action  was  brought  on  a  wager  as  to  the 
conviction  or  acquittal  of  a  prisoner  on 
trial  on  a  criminal  charge,  and  it  was  held 
that  the  action  could  not  be  sustained. 
Lord  Abinger  observed:  "No  man  has  a 
right  to  acquire^  by  his  own  act,  an  inter- 
est in  interfering  with  the  proceedings  of 
courts  of  justice,  more  especially  of  crim- 
iftal  juatioe,  in  which  a  man  is  bound  hon- 
estly to  declare  all  he  knows  relative  to  the 
case  in  the  course  of  adjudication.  Here 
the  party  had  acquired  by  the  wager  a  di- 
rect interest  in  procuring  the  conviction  of 
the  prisoner;  and  although  it  is  impossible 
to  say  in  what  precise  manner  an  improper 
bias  may  be  exerted,  or  whether  it  will  have 
any  effect  or  not,  yet  the  very  tendency  of 
his  mind  to  act  in  such  a  way  as  to  pervert 
the  course  of  justice  is  a  sufficient  founda- 
tion for  the  illegality  of  such  wagers." 
(p.  81)  Baron  Parke  concurred  in  these 
words:  "I  entirely  agree.  No  case  has 
becm  cited  at  variance  with  the  principle 
laid  down  by  the  Lord  Chief  Baron.  It  ap- 
pears to  me  that  it  is  a  reasonable  objec- 
tion to  the  legality  of  a  wager  that  it  has 
a  tendency  to  influence  and  pervert  the 
course  of  criminal  justice.  There  ought  to 
he  a  disposition  in  every  perscm  to  come 
^on^ard  and  give  any  evidence  which  he 
may  be  in  possession  of,  tending  to  insure 
e  either  the  acquittal  or  conviction  of  a  per- 
^son  lying  under  a  criminal  charge;  but  the 
*  necessary  tendency  of  a*wager  of  this  de- 
scription is  to  induce  the  party  to  it  either 
to  give  false  testimony,  if  it  be  his  interest 
to  procure  a  conviction,  or  if  the  other  way, 
to  withdraw  from  the  court  evidence  which 
he  may  either  possess  at  the  time  of  laying 
.•the  wager,  or  which  may  afterwards  come 
to  his  knowledge.  And  even  if  a  party  be 
9ot.  in  a  situation  to  suppress  or  fabricate 
evidence,  still  he  may  influence  the  result 
of  the  trial  by  prejudicing  the  public  mind 
tm  the  case,  and  thus  deprive  the  party 
charged  of  the  fair  trial  to  which  he  is  en- 
tiUed."     (p.  82.) 

•  It  may  be.  said  the  plaintiffs  have  made 
no  contract  in  which  any  element  of  wager 


exists.  The  contract  was  between  the  in- 
sured and  the  company,  and  in  that  there 
was  no  other  element  of  wager  than  is 
found  in  any  ordinary  insurance  policy. 
This  mav  be  technical^  true.  The  plain- 
tiffs made  no  contract,  but  they  are  seek- 
ing to  enforce  one  containing,  so  far  as  thej 
are  concerned,  all  the  elements  which,  as  in- 
dicated in  the  quotations  just  made,  forbid 
its  enforcement  on  the  ground  of  public 
policy.  They  claim  in  part,  under  an  as- 
signment made  before  the  homicide,  the 
value  of  which,  however,  they  do  not  dis- 
close, and  they  were  the  heirs  of  the  in- 
sured, and  after  the  death  of  his  wife  and 
children,  would,  in  the  absence  of  any  will» 
become  the  beneficiaries  in  full.  So  they 
stood  prior  to  the  trial,  with  a  personal  in- 
terest drawing  them  in  one  direction,  and  a 
public  duty  which  might  possibly  compel 
active  efforts  in  a  contrary  direction.  That 
these  plaintiffs  may  have  known  nothing  in 
respect  to  the  circumstances  of  the  homi- 
cide, or  been  unable  to  furnish  any  evidence 
pro  or  con  on  the  matter  of  insanity,  is  im- 
material. It  is  enough  that  the  contract 
has  such  a  tendency,  and  it  is  not  essential 
that,  in  fact,  it  produced  a  conflict  in  the 
minds  of  these  plaintiffs  or  changed  their 
conduct. 

The  judgment  of  the  Court  of  Appeals  is 
affirmed. 


(187  U.  S.  871> 
PHINEAS      PAH-TO-PEB     and     Other% 
Appts^ 

V. 

UNITED  STATES. 

Indian  claimants-^oHt  to  share  in  distH^ 
bution  of  atcard — laches — eourt  of  claims 
— right  to  inquire  into  eaoeoution  of  it% 
judgment, 

1.  The  failure  of  some  of  the  elalmants  under 
a  Judgment  awarding  a  certain  sum  to  uni- 
dentified Pottawatomie  Indians^  to  famish 
any  evidence  of  their  right  to  share  therein 
antll  after  the  Indian  Department,  in  parsa- 
ance  of  the  Judgment,  has  attempted  to  iden- 
tify the  claimants,  and  the  fund  has  been, 
distributed  to  the  claimants  thus  Identified, 
will  preclude  them'  from  malntalninj;  a  suit 
against  the  government  for  the  Share  whldfr 
they  should  have  received. 

2.  Jurisdiction  of  a  petition  which  raises  the 
question  as  to  the  due  and  proper  execution 
of  a  prior'  Judgment  of  the  court  of  clalmr 
making  an  award  to  the  Pottawatomie  la- 
dians,  but  leaving  to  the  Indian  Department 
the  Identification  of  the  claimants  entitled 
to  share  in  its  distribution,  was  given  such 
court  by  the  act  of  March  19,  1890  (28  Stat. 
at  L.  24,  chap.  89),  conferring  upon  It  Juris- 
diction to  try  all  questions  arising  out  of 
treaty  stipulations  between  such  Indians  an4 
the  United  Sea  tea  and  to  render  judgment 
thereon. 

[No.  211.1 

Aryiicd  October  fi,  2S,  190^,    Decided  Df- 
cemher  22,  1902, 
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APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  a  petition 
of  certain  Indian  claimants  for  a  judgment 
asainst  the  United  States  for  the  share 
which  thej  should  have  received  out  of  an 
award    which    has    been    distributed.    Af- 

See  same  case  below,  36  Ct.  CI.  427* 

Statement  by  Mr.  Justice  Brewer  t 
On  March  19,  1890,  Congress  passed  an 
act  (26  Stat,  at  L.  24,  chap.  39)  giving  to 
the  court  of  claims  jurisdiction  to  try  all 
questions  arising  out  of  treaty  stipulations 
between  the  United  States  and  the  Potta- 
watomie Indians  of  Michigan  and  Indiana, 
unembarrassed  by  reason  of  any  estoppel 
supposed  to  arise  from  the  joint  resolution 
•f  Congress  approved  April  18.  1866,  or  a 
receipt  in  full  given  by  certain  Pottawat- 
emie  Indians  under  the  provisions  of  that 
resolution.  Under  the  authority  of  this 
act  two  petitions  were  filed  in  the  court  of 
claims,  one  on  April  14,  1890,  in  behalf  of 
"the  Pottawatomie  Indians  of  Michigan  and 
Indiana,"  no  individuals  being  named,  by 
John  Critcher,  their  attorney,  his  authority 
being,  as  stated,  an  "a^eement  between 
•aid  Critcher  and  the  business  committee  of 
•aid  Indians,  dated  September  29,  1887," 
the  other  on  November  5,  1890,  by  Phineas 
Fam-to-pee  and  1,371  otiier  Pottawatomie 
Indians  of  Michigan  and  Indiana,  by  John 
B.  Shipman,  their  attorney.  On  Januair 
t,  1891,  these  two  cases  were  consolidated, 
and  on  June  27,  1892  (27  Ct  CI.  493),  a 
01  Judgment  was  rendered  against  the  United 
g  States  for  $104,626.  The  claimants  in  each 
•  •f  the  cases  so^oonsolidated  appealed  to  this 
eourt,  which  on  April  17,  1893,  affirmed  the 
judgment  148  U.  S.  691,  37  L.  ed.  613,  13 
Sup.  Ct.  Rep.  742.  On  April  20,  1893,  the 
mandate  was  filed  in  the  court  of  claims. 

While  the  judgment  determined  the 
amount  due  from  the  United  States,  it  did 
iiot  determine  to  how  many  or  which  of  the 
various  individual  plaintiffs,  or  in  what 
proportion,  the  amount  thus  adjudged  to  be 
due  from  the  United  States  should  be  paid. 
The  court  of  claima,  in  its  opinion,  sidd  (p. 
414): 

''Congress  have  recognized,  by  the  very 
title  of  the  act.  a  claimant  designated  as 
the  'Pottawatomie  Indians  of  Michigan  and 
Indiana,'  and  under  that  generic  head  is  to 
be  determined  the  aggregate  right  of  such 
elaimant,  leaving  the  question  of  distribu- 
tion to  that  department  of  the  government 
which  by  law  has  incumbent  on  it  the  ad- 
ministration of  the  trust  which  in  legal  con- 
templation exists  between  the  United  States 
and  the  different  tribes  of  Indians." 

By  this  court  it  was  stated  (p.  703,  L. 
ed.  p.  617,  Sup.  Ct  Rep.  p.  747) : 

''How  the  moneys  so  awarded  should  be 
distributed  among  the  several  claimants  it 
Is  not  easy  for  us  to  say.  The  findings  of 
the  court  below,  and  the  contradictory  state- 
ments of  the  several  briefs  filed  by  the  ap- 
pellants, have  left  this  part  of  this  subject 
in  a  very  confused  condition." 


And,  after  quoting  the  language  of  tbt 
court  below,  we  further  said: 

"On  the  other  hand,  it  is  contended,  with 
great  show  of  reason,  by  the  petitioners  who 
are  represented  in  case  No.  1,125  (16,842 
in  the  court  below),  that  the  question  of 
what  Indians  are  entitled  to  participate  in 
the  fund  is  one  of  law,  to  be  settled  by  the 
court,  and  should  not  be  left  to  clerical 
functionariea.  Our  difficulty  in  disposing 
of  this  part  of  the  subject  is  that  we  have 
neither  findings  nor  concessions  that  enable 
us  to  deal  with  it  intelligently. 

"It  is  to  be  observed  that  the  court  b» 
low  found  as  a  faet  (see  finding  10)  that 
the  average  proportion  between  Sie  Indiana 
who  removed  west  and  those  who  remained 
was  as  2,812  of  the  former  to  291  of  the 
latter,  and  the  court  used  that  relative  pro- 
portion of  numbers  as  a  factor  in  compu^  « 
iuff  the  amount  due  the  petitioneni.  § 

•  "The  netitioners,  however,  number  1,871  • 
in  case  No.  1,125,  but  the  number  repre- 
sented in  No.  1,133  (16,473  in  the  court  be- 
low) is  not  precisely  stated.  It  is  alleged 
in  the  brief  filed  in  behalf  of  })etitioners  in 
case  No.  1,125  that  only  91  Indians  are  ac- 
tually represented  in  case  Na  1,133,  and 
that  the  other  200  Indians  are  among  those 
represented  in  ease  1,125. 

"But  these  facts  are  not  found  for  us  in 
any  authoritative  form.  Nor,  indeed,  would 
it  seem  that  the  court  below  was  furnished 
with  information  sufficient  to  enable  it  to 
define  what  Indiaoe  or  what  number  of  In- 
dians entitled  to  distribution  are  repre- 
sented by  the  respective  attorneys  or  agoitai 

"Unable  as  we  are  Co  safely  adjudicate 
this  question  as  between  these  dasaes  of 
claimants,  we  can  do  no  better  than  acqui- 
esce in  the  suggestion  of  the  eourt  below^ 
that  it  is  one  to  be  dealt  with  by  the  authoi^ 
ities  of  the  government  when  they  come  to 
distribute  the  fund. 

"As  these  petitioners  no  longer  have  an^ 
tribal  organization,  and  as  the  statutes  di- 
rect a  division  of  the  annuities  and  other 
sums  payable,  by  the  head,  and  as  such  haa 
been  the  practice  of  the  government,  per- 
haps the  necessities  of  the  situation  demand 
that  the  identification  of  each  claimant  en- 
titled to  share  in  the  distribution  shall  be 
left  to  the  officers  who  are  the  agents  of  the 
government  in  paying  out  the  fund. 
United  Statea  v.  Old  Settlers,  148  U.  & 
427,  37  L.  ed.  509,  13  Sup.  Ct.  Rep.  BSO,'* 

On  August  23,  1894,  Congress  passed  aa 
act  (28  Stat  at  L.  450,  chap.  307)  appro- 
priating money  for  the  payment  of  judg- 
ments of  the  court  of  claims,  including 
therein  the  amount  of  this  judgment  in 
favor  of  the  Pottawatomie  Indians.  On 
March  2,  1896,  it  passed  a  further  act  (28 
Stat,  at  L.  894,  obap.  188)  directing  the 
Secretary  of  the  Interior  to  detaU  or  em- 
ploy an  Indian  inspector  to  take  a  oensus 
and  prepare  a  roll  of  the  Pottawatomie  In- 
dians of  Michigan  and  Indiana  who  were 
entitled  to  share  in  sudi  judgment,  and  ap- 
propriated the  sum  of  $1,000  therefor. 
After  an  inspector  had  been  appointed 
imder  this  act,  and  while  he  was  engaged  in 
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taking  the  oeaisua,  counsel  for  the  present 
petitioners,  who  was  oounsel  for  petitioners 
In  the  second  of  the  original  suits,  ad- 
^  dressed  a  communication  to  the  Secretary 
•;  of  the  Interior  of  date  July  27,  1895,  repre- 
***  senting  that  such^oensus,  by  reason  of  the 
basis  upon  which  it  was  ordered,  would 
omit  many  Indians  entitled  to  share  in  the 
judgment.  Before  any  further  instructions 
could  be  ^ven,  and  in  August,  1895,  the  in- 
spector filed  in  the  Interior  Department  his 
report  and  census.  Acting  upon  Uie  sug- 
gestions made  in  the  letter  of  oounsel,  a 
new  inspector  was,  on  February  6,  1890, 
designated  to  examine  and  repoit  upon  tlie 
claims  of  any  parties  other  than  those  al- 
ready upon  the  census  roll,  and  upon  his 
report,  of  date  March  14,  1896,  making 
some  slight  additions,  payment  of  the  entire 
amount  of  the  judgment  was  made,  and 
made  per  capites  to  all  the  individuals  on 
the  revised  list.  Thereafter,  and  on  April 
22,  1899,  these  petitioners  filed  their  peti- 
tion in  the  court  of  claims,  alleging  in  sub- 
stance that  they  were  entitled  to  partici- 
gate  in  the  sum  awarded  against  the  United 
tates,  and,  as  they  had  not  received  their 
share  of  those  moneys,  th^  prayed  a  judg- 
ment therefor.  Upon  a  hearing,  the  court 
of  claims  decided  against  them,  and  on  May 
20,  1901,  entered  a  judgment  (36  Ct.  CI. 
427)  dismissing  their  petition,  from  which 
judgment  this  appeal  was  taken. 

if r.  John  B.  Shipman  for  appellants. 

Messrs.  William  H.  Button  and  As- 
msiant  Attorney  General  Pradt  for  appel- 
lee. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion <^  the  court: 

There  is  an  apparent  hardship  in  the  re- 
sult of  this  litigation,  but  one  which  we  are 
constrained  to  believe  the  plaintiffs  are 
chiefly  responsible  for,  and  which  can  be  re- 
lieved onlv  by  the  action  of  Congress.  Two 
sets  of  claimants  appeared  in  the  former 
buits,  each  represented  b^  separate  counsel, 
and,  after  a  consolidation,  the  litigation 
proceeded  only  so  far  as  to  determine  the 
fact  of  the  liability  of  the  government  and 
the  extent  of  that  liability,  leaving  undeter- 
mined the  individuals  entitled  to  share  in 
u  the  amount  awarded  against  the  govem- 
^  ment,  or  the  proper  basis  of  distribution  be- 
•  tween  those  so  entitled.  In  the*fir8t  of  the 
suits  ninety-one  Indians  were,  it  is  said, 
represented,  while  the  petition  in  the  sec- 
ond suit  set  forth  the  names  of  1,371  per- 
sons whose  names  and  residences  were 
given,  and  who  were  alleged  to  be  entitled 
to  share  in  whatever  money  should  be 
awarded  against  the  government.  The  court 
of  claims,  after  finding  the  amount  that 
was  due,  in  terms  declared  that  it  left  "the 
question  of  distribution  to  that  department 
of  the  government  which  by  law  has  incum- 
bent on  it  the  administration  of  the  trust 
which  in  legal  contemplation  exists  between 
the  United  States  and  the  different  tribes 
of  Indians."  This  court  affirmed  that  de- 
cision, and  in  so  doing,  after  saying  that 


there  was  nothing  in  the  record  whfch 
would  enable  them  to  identify  the  claim- 
ants, added:  "Perhaps  tlie  necessities  of 
the  situation  demand  that  the  identification 
of  each  claimant  entitled  to  share  in  the 
distribution  shall  be  left  to  the  officers  who 
are  the  agents  of  the  government  in  paying 
out  the  fund."  Such  being  the  final  orders 
in  the  consolidated  cases,  proceedings  for 
ascertaining  the  individual  beneficiaries 
were  rightnilly  had  in  accordance  with  the 
directions  then  made.  It  is  no  ar|;ument 
against  upholding  that  which  was  done  to 
say  that  some  other  and  more  satisfactory 
procedure  might  have  been  ordered.  Pos- 
sibly it  would  have  been  better  for  the  court 
to  have  appointed  a  master  and  proceeded 
according  to  the  rules  of  equity  in  identi- 
fying the  beneficiaries  of  the  fund.  How- 
ever, it  was  not  so  ordered,  and  both  the 
claimants  and  the  government  were  in- 
structed and  concluded  by  the  decision  in 
respect  to  the  method  of  identification.  . 

The  mandate  of  this  court  was  filed  in 
the  court  of  claims  on  April  20,  1893,  and 
on  August  23,  1894,  Congress  passed  an  act 
appropriating  money  for  the  payment  of 
the  judgment  The  fund  thereby  became 
available  for  distribution.  No  action,  so 
far  as  appears,  was  taken  in  the  court  of 
claims  or  in  the  Indian  Department  looking 
to  an  identification  of  the  parties  entitled 
to  this  money  until  after  March  2,  1895. 
Nearly  two  years  had  passed,  and  no  effort 
had  been  made  by  the  petitioners  to  estab- 
lish to  the  satisfaction  of  the  court  or  the 
officers  of  the  Indian  Department  their  e 
right  to  be  counted  among  the  distributees^ 
of  this  fund.  Obviously,  these*  petitioners,* 
whose  names  and  places  of  residence  were 
stated  in  the  second  of  the  original  peti- 
tions, could,  if  they  had  seen  fit,  have  fur* 
nished  proofs  of  identification. 

After  the  passage  of  the  act  of  March  2, 
1895,  appropriating  $1,000  for  expenses,  an 
inspector  was  detailed  as  agent  to  take  a 
census  and  prepare  a  list  or  roll.  Then, 
for  the  first  time,  and  after  he  had  com- 
menced his  work,  do  we  hear  of  any  action 
on  the  part  of  these  petitioners,  and  that 
action  consisted  wholly  of  a  single  letter 
from  their  oounsel  to  the  Secretary  of  the 
Interior.  This  was  the  scope  of  that  letter 
which  was  of  date  July  27,  1895:  The  in- 
structions given  to  the  agent  were  that,  in 
taking  the  census,  he  should  be  guided  by 
a  pay  roll  made  in  1866,  upon  which  there 
had  been  a  pro  rata  distribution  of  money 
awarded  by  Congress,  and  to  account  far 
all  the  Indians  whose  names  appeared  upon 
that  roll,  and  also  to  enroll  all  who  could 
furnish  proof  of  being  their  legal  descend- 
ants. The  letter  was  a  protest  against 
these  instructions,  calling  attention  to  the 
fact  that  there  were  prior  rolls,  particu- 
larly those  of  1843  and  1844,  which  should 
be  taken  into  account  in  preparing  the  new 
census  or  list.  The  writer  also  attached  a 
list  of  the  names  of  some,  who,  so  far  as  as- 
certained, were,  he  stated,  heirs  of  persons 
named  on  one  or  other  of  these  rolls,  and 
of  other  individuals  who  were  also  entitled 
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to  enrollment.  Apparently  before  any  ac- 
tion was  taken  by  uie  department  upon  this 
protest,  the  agent  had  returned  a  list  or 
census  roll  of  those  found  by  him  entitled 
to  share  in  the  fund. 

Nevertheless,  the  contention  made  in  the 
letter  of  counsel  having  been  presented  to 
the  Secretary  of  the  Interior,  he  ruled  that 
those  persons  should  be  enrolled  who  were 
on  any  of  the  rolls  made  during  the  years 
from  1843  to  1866«  or  descended  from  one 
upon  those  rolls.  Thereupon  a  new  agent 
was  appointed,  and  directed  to  ascertain 
what  additions  to  the  list  returned  by  the 
first  agent  should  be  made  under  the  new 
rulings.  The  work  of  this  agent  was  not 
fruitful  in  results,  as  he  only  reported  the 
names  of  two  persona  entitled  to  be  added 
to  the  list  or  roll.  Thereafter  one  was 
added  by  the  Department,  and  upon  the  list 
k*  thus  completed  tne  money  was  paid  out  per 
^capita.  The  number  to  whom  distribution 
•  was  made,  beins  all  included* In  the  com- 
pleted list  or  roll,  was  272.  This  distribu- 
tion was  made  during  the  month  of  Novem- 
ber, 1896,  according  to  the  statement  of 
Chief  Justice  Nott,  in  delivering  the  opin- 
ion of  the  court,  although  there  is  no  spe- 
cific finding  to  that  effect  The  report  of 
the  second  agent  was  dated  March  14,  1896. 
No  action  appears  to  have  been  taken  by 
the  petitioners  intermediate  this  report  in 
March,  and  the  distribution  in  November; 
none,  indeed,  until  the  filing  of  this  peti- 
tion on  April  22,  1899,  more  than  tnree 
years  after  the  report. 

The  fourth  finding  in  the  present  suit 
contains  this  statement: 

"None  of  the  Indians,  parties  in  or  rep- 
resented by  the  present  suit,  were  paid  as 
aforesaid.  A  large  number  of  them,  to  wit, 
272,  whose  names  are  set  forth  in  schedule 
A  annexed  to  claimants'  requests  for  find- 
ings, were  descended  from  Indians  whose 
names  were  enrolled  on  the  rolls  of  Indians 
in  Michigan  in  the  years  1843,  1844  and 
1866." 

But  in  respect  to  this  finding  it  was 
stated  by  Chief  Justice  Nott: 

"The  evidence  now  produced  to  establish 
the  fact  that  272  of  the  present  claimants 
are  direct  descendants  of  the  Indians  who 
were  upon  the  rolls  in  1843  and  1844  is  not 
altogether  satisfactory  to  the  court,  but  in 
the  absence  of  countervailing  testimony  it 
may  be  said  to  present  a  prima  facie  case." 
So  the  case  stands  thus:  Congress  hav- 
ing referred  to  the  court  of  daims  an  in- 
quiry whether  anything  was  due  to  "the 
Pottawatomie  Indians  of  Michigan  and  In- 
diana" by  reason  of  treaty  stipulations, 
nearly  fifteen  hundred  individuals  appeared 
in  two  suits,  subsequently  consolidated, 
claiming  that  there  was  a  large  amount  due 
under  Uiose  stipulations,  and  representing 
that  they  were  the  parties  entitled  to  the 
benefit  thereof.  The  result  of  that  litiga- 
tion was  to  determine  that  a  certain 
amount  waa  due  to  those  Indians,  but  there 
being  no  evidence  to  identify  the  individ- 
uals who  came  within  the  description  and 
were  entitled  to  share  in  the  amount  found 
23  S.  C— 10. 


due,  the  judgment  was  simply  for  a  reooT^ 
ery  of  such  amount,  and  it  was  specially 
directed  that  the  identification  of  the  indi- 
viduals entitled  thereto  should  be  left  to 
the  officers  of  the  Indian  Department.  After  g 
two  years  had  passed  without  any  evidence  eo 
being  fumishea  by  ^individuals  of  their* 
right  to  participate  in  the  fund.  Congress 
directed  the  Secretary  of  the  Interior  to  ap- 
point an  agent  to  examine  into  the  matter 
and  prepare  a  proper  roll  or  list.  While 
such  agent  was  acting,  a  protest  was  made 
by  the  counsel  in  one  of  those  suits  against 
the  basis  upon  which  he  was  preparing  the 
roll.  Although  that  agent  had  finish^  his 
work,  the  Secretary  of  the  Interior  accepted 
the  suggestion  of  counsel,  and  directed  a 
new  agent  to  examine  and  report  any  names 
which,  upon  the  basis  suggested  by  counsel, 
should  be  added  to  the  roll  already  pre- 
pared. As  the  result  of  the  reports  of  these 
two  agents  a  roll  was  prepared  containing 
the  names  of  272  persons,  and  the  fund  was 
distributed  among  them. 

There  is  nothing  in  the  record  in  the  way 
of  finding,  report,  or  letter  tending  to  show 
what  efforts  the  first  a^ent  made  in  respect 
to  the  matter  of  identification,  what  course 
he  pursued  or  what  steps  he  took,  and  in 
respect  to  the  second  agent  all  that  is  dis^ 
closed  is  that  which  appears  in  his  repK>rt, 
which  details  at  some  length  his  various 
efforts  to  secure  endeaees  of  identificatiai 
of  different  individuals.  In  short,  it  must  be 
assumed,  in  the  absence  of  any  showing  to 
the  contrary,  that  the  officers  of  the  govern- 
ment acted  reasonably,  fairly,  and  with  all 
needed  diligence  in  discharging  the  duty 
imposed  upon  them.  While  from  the  pres- 
ent findings  it  appears  that  they  made  a 
mistake,  and  did  not  include  all  who  ought 
to  have  been  included  as  beneficiaries,  yet 
their  instructions  conformed  to  the  sugges- 
tions of  counsel  for  petitioners,  and  there 
is  nothinff  to  show  that  they  did  not  make  a 
full  and  honest  effort  to  carry  out  those  in- 
structions. Complaint,  therefore,  must  be 
upon  one  of  two  grounds:  Either  that  the 
proper  course  to  pursue  in  the  wav  of  iden- 
tification was  not  taken, — ^but  that  objeo- 
tion  comes  too  late,  for  it  was  concluded  by 
the  prior  decision, —  or  that,  a  mistake  hav- 
ing been  made  in  the  matter  of  identifica- 
tion, the  government  must  assume  all  the 
burden  of  the  mistake^  and  pay  a  second 
time  that  which  it  has  once  paid  in  pursu- 
ance of  the  directions  of  the  court.  That  is 
really  the  contention  of  the  petitioners. 

They  were  petitioners  in  one  of  the  orig*Q 
inal  suits,  and  contend  that  they  were  en-e^ 
titled  to  i^are  in  the  fund,  and  that,  as*the* 
full  amount  awarded  by  the  court  and  ap- 
propriated  by  Congress  has   already  been 
paid  to  others,  they  are  entitled  to  a  judg- 
ment against  the  government  for  that  which 
ought  to  have  been  paid  to  them  out  of  the 
prior  appropriation.    The  court  of  clainui 
6nds  that  of  these  petitioners  272  ought  to 
have  been  placed  upon  the  census  roll,  and 
wer&  entitled  to  a  share  in  the  fund.     The 
failure    to   receive   their    share    may   be   a 
hardship  to  these  petitioners,  but  it  must 
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be  remembered  that  the  method  of  aaoer- 
taining  those  entitled  was  prescribed  by 
the  court  and  pursued  by  the  government. 
Having  been  so  pursued,  thai;  fund  must  be 
considered  as  properly  distributed. 

This  is  not  an  ordinary  judgment  at  law 
in  which  the  plaintiff  entitled  to  reoeive 
and  the  defendant  bound  to  pay  are  both 
named,  and  in  which  the  absolute  duty  is 
cast  upon  the  defendant  to  see  that  the 
right  party  is  paid,  but  a  case  in  which  Ithe 
amount  of  a  fund  for  distribution  was  de- 
termined, and  directions  made  for  ascer- 
taining the  beneficiaries  of  that  fund.  The 
debtor  and  the  beneficiaries  were  each  in- 
terested in  the  question  of  identification, 
and  both  bound  by  the  conclusion  reached 
in  respect  thereto  if  the  directions  were 
fully  complied  with. 

To  what  would  any  other  ruling  result  T 
The  finding  which,  evidently  from  the  opin- 
ion of  Chief  Justice  Nott,  was  not  very 
clearly  established,  that  272,  in  addition  to 
those  already  paid,  were  entitled  to  a  part 
of  the  fund,'  does  not  include  other  claim- 
ants, and  if  these  petitioners  should  obtain 
a  judgment  against  the  United  States,  other 
petitioners  might  come  forward  witii  like 
claim,  and  so  the  government  be  compelled 
to  pay  over  and  over  again,  although  it 
had  made  one  payment  in  compliance  with 
the  directions  of  the  court.  Further,  if 
there  were  really  more  beneficiaries  entitled 
to  share  in  this  fund  than  those  who  act^ 
ually  received  payment,  those  who  were 
paid  received  each  too  much  and  should  re- 
turn the  overplus;  and  the  amount  of  that 
overplus  would  be  constantly  increased  as 
in  successive  actions  there  were  added  fur- 
ther beneficiaries,  for  the  distribution 
was,  as  stated,  per  oapitaf — a  mode  of  dis- 
tribution contended  for  by  the  petitioners. 
Petitioners  seem  to  assume  tha^  although 
^the  government  took  the  course  prescribed 
K  by  the  court  in  ascertaining  the  individuals 
SP  entitled  to*ihare  in  that  fund,  it  assumed 
all  the  risk  of  mistake,  however  made,  and 
that  they  could  wait  until  after  the  govern- 
ment ha!d  acted  and  made  the  distribution, 
and  that  no  responsibility  rested  upon 
them  to  furnish  evidences  of  their  title. 
For  reasons  stated  we  cannot  assent  to  this 
view.  Where  a  fund  has  been  created,  and 
the  mode  of  distribution  prescribed  by  the 
court  which  established  the  amount  of  the 
fund,  its  disposition  in  accordance  with  the 
course  prescribed  by  the  court  must  be  held 
a  finality,  and  in  the  case  at  bar  any  fur- 
ther relief  must  be  obtained  from  Congress 
and  cannot  be  given  by  the  courts. 

It  is  suggested,  though  not  by  counsel, 
Ihat  the  court  of  claims  had  no  jurisdic- 
tion to  entertain  this  action,  and,  that 
therefore,  our  order  should  be  to  reverse  the 
judgment  and  remand  the  case  with  in- 
structions to  dismiss  for  want  of  jurisdic- 
tion. The  basis  of  this  suggestion  is  the 
contention  that  the  act  of  March  19,  1890, 
simply  gave  to  the  court  of  claims  juris- 
diction to  determine  the  sum  due  the  Potta- 
watomie Indians  of  Michigan  and  Indiana, 
without  the  power  to  identify  the  particu- 


lar individuals  entitled  to  share  in  the 
amount  found  due,  and  it  is  said  that  this 
was  so  decided  in  the  prior  case.  We  do 
not  so  understand  that  decision.  The  tudt^ 
so  far  as  material,  reads  as  follows: 

"Whereas,  representatives  of  the  Pottar 
watomie  Indians  of  Michigan  and  Indiana^ 
in  behalf  of  all  the  Pottawatomie  Indians 
of  said  states,  make  claim  ajpiinst  the 
United  States  on  account  of  various  treaty 
provisions  which,  it  is  alleged,  have  not  been 
complied  with:     Therefore, 

**Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the 
court  of  claims  is  hereby  authorized  to  take 
jurisdiction  of  and  try  all  questions  of  dif- 
ference arising  out  of  treaty  stipulations 
with  the  said  Pottawatomie  Indians  of 
Michigan  and  Indiana,  and  to  render  judg- 
ment thereon;  power  is  hereby  granted  the 
said  court  to  review  the  entire  question  of 
difference  de  novo,  and  it  shall  not  be  es- 
topped by  the  joint  resolution  of  Congressi 
approved  twenty-eighth  July,  eighteen  hun-j: 
dred  and  sixty-six,  entitled  'Joint  Resolu-ee 
tion  for  the  relief  of  certain* Chippewa,  Ot-* 
tawa  and  Pottawatomie  Indians,'  nor  by 
the  receipt  in  full  given  by  said  Pottawat- 
omies  under  the  provisions  of  said  resolu- 
tion, nor  shall  said  receipt  be  evidence  of 
any  fact  except  of  payment  of  the  amount 
of  money  mentioned  in  it." 

Two  suits  were  commenced  in  the  court 
of  claims,  as  heretofore  stated,  and  by  that 
court  consolidated.  In  one  a  certain  num- 
ber of  individuals  were  named  as  petition- 
ers. In  the  other  it  was  admitted  that 
ninety-one  persona  were  represented  by 
their  authorized  attorney,  as  appeared  by 
agreement  between  the  attorney  and  their 
business  committee.  The  court,  after  con- 
solidating the  two  actions,  proceeded  to  de- 
termine the  amount  due,  and  made  no  find- 
ing as  to  the  individuals  entitled  to  share 
in  such  amount;  but  such  identification 
was  for  want  of  sufficient  evidence  to  en- 
able the  court  to  determine  the  question. 
This  is  apparent  from  the  opinion  of  that 
court  in  the  present  case,  for  it  is  said  by 
Chief  Justice  Nott,  in  delivering  that  opin- 
ion: "It  is  unfortunate  for  some  of  tlio 
claimants  in  the  present  suit  that  the  evi- 
dence upon  which  they  now  rely  was  not 
before  the  court  then.  .  .  .  The  court 
deemed  itself  bound  by  the  action  of  the 
government  in  recognizing  the  parties  rep- 
resented by  the  former  suit  [that  is,  one  of 
the  two  suits  consolidated],  and  according- 
ly rendered  judgment  for  them;  but  the 
court  did  not  undertake  to  determine  who 
the  then  existing  individual  claimants  were 
who  were  entitled  to  participate  in  the  dis- 
tribution." 

Again,  after  quoting  from  the  opinion  of 
this  court,  he  said:  "At  this  point,  if  the 
former  case  had  been  a  similar  suit  in  chan- 
cery between  ordinaiy  litigants,  it  would 
have  been  referred  to  a  master  or  referee  to 
ascertain  and  report  as  to  the  individual 
claimants  entitled  to  recover,  and  the  final 
decree  would  not  have  been  entered  until  a 
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eomiiig  In  and  eQnflnoation  or  oomction  of 
the  master's  report.  The  Secretary  of  the 
Interior,  however,  seems  to  have  inferred 
from  lansfuafiB  in  the  opinions  of  the  two 
courts  that  he  was  autnorized  to  proceed 
and  ascertain  who  those  Indians  were,  and 
to  prescribe  the  methods  for  so  ascertain- 
JJ  inf  and  determining  the  amount  to  be  dis- 
9i  tributed     to     each     individual     claimant." 

*  And  after  referrins^to  a  plea  in  b^alf  of 
these  individual  mimsnts  on  account  of 
their  ignorance,  added,  "but  the  former 
case,  in  which  the  court  might  have  exer- 
cised the  discretion  of  a  oourt  of  equity, 
and  allowed  parties  to  come  in  even  after 
the  decree  ana  assert  their  rights,  is  closed; 
the  judgment  therein  has  been  satisfied; 
the  claimants  stand  directly  upon  their 
legal  rights,  and  there  cannot  be  one  law 
for  the  intelligent  and  another  for  the 
ignorant." 

And  this  court,  in  its  opinion,  used  the 
language  quoted  in  the  preliminary  state- 
ment of  fact.  It  is  obvious  from  these 
quotations  from  the  opinions  that  both  the 
court  of  daima  and  this  court  understood 
that  the  act  gave  jurisdiction  not  only  to 
ascertain  the  amount  due,  but  also  to  iden- 
tity the  individuals  entitled  to  share  there- 
in, and  that  the  failxire  to  find  the  latter 
resulted  from  a  lack  of  evidence, — a  lack 
the  plaintiffs  endeavor  in  this  action  to 
supply. 

But  even  if  the  language  of  the  prior 
opinions  of  the  oourt  of  daims  and  this 
court  can  be  tortured  into  a  different  con- 
struction, still  there  can  be  no  question  of 
the  jurisdiction  of  the  court  of  claims  over 
the  present  action.  The  jurisdiction  of  a 
court  is  not  exhausted  by  the  mere  entry  of 
a  judgment.  It  always  has  power  to  in- 
quire whether  that  jud^ent  has  been  exe- 
cuted, and.  the  contention  here  is — and  it 
is  the  basis  of  this  suit — ^that  the  judgment 
which  was  rendered  in  the  prior  suit  has 
not  been  executed.  It  would  oe  an  anomaly 
to  hold  that  a  court  having  jurisdiction  of 
a  controversy,  and  which  renders  a  judg- 
ment in  favor  of  A  a^nst  B,  had  no  power 
to  inquire  whether  that  judgment  has  been 
rightlv  executed  by  a  payment  from  B  to 
C.  If  the  court  of  daims  had  no  author- 
ity to  inquire  into  the  execution  of  its  judg- 
menty  it  was  shorn  of  a  part  of  the  ordi- 
nary jurisdiction  of  a  court  The  question 
what  is  essential  in  order  to  confer  juris- 
diction in  this  court  over  the  judgments  of 
the  court  of  daims  was  exhaustively  ex- 
amined by  Chief  Justice  Taney  in  Gordon 
V.  United  States,  reported  in  117  U.  S.  697, 
and  that  judgment  has  been  more  thAn  once 
referred  to  by  this  court  as  condusive  of 
the  questions  therein  considered.  District 
of  Columbia  v.  Ealin,  183  U..  S.  62,  46  L. 
ed.  85,  22  Sup.  Ct  Rep.  17 ;  District  of 
Columbia  v.  Barnes,  187  U.  S.  637,  post,  846, 

CO  23  Sup.  Ct  Rep.  846.     In  that  opinion  he 

S  said  (p.  702) : 

•  •••The  inferior'  court,  therefore,  from 
which  the  appeal  is  taken,  must  be  a  iudi- 
cial  tribunal  authorized  to  render  a  judg- 
ment wnich  will  bind  the  rights  of  the  par- 


ties litiflating  before  it,  unless  appealed 
from,  and  upon  which  the  appropriate  pnx^ 
ess  of  execution  may  be  issued  by  the  court 
to  carry  it  into  effect  And  Congress  can- 
not extend  the  appdlate  power  of  this  court 
beyond  the  limits  prescrioed  by  the  Consti- 
tution, and  can  neither  confer  nor  impose 
on  it  the  authority  or  duty  of  hearing  and 
determining  an  appeal  from  a  commissioner 
or  auditor,  or  any  other  tribunal  exercising 
only  special  powers  under  an  act  of  Con- 
gress; nor  can  Congress  authorize  or  re- 
quire this  court  to  express  an  opinion  on  a 
case  where  its  judidal  power  could  not  be 
exerdsed,  and  where  its  judgment  would 
not  be  final  and  condusive  upon  the  rights 
of  the  parties,  and  process  of  execution 
awarded  to  carry  it  into  effect" 

"The  award  of  execution  is  a  part,  and 
an  essential  part,  of  every  judgment  passed 
by  a  court  exercising  judicial  power.  It  is 
no  judgment,  in  the  legal  sense  of  the  term, 
without  it.  Without  such  an  award  the 
judgment  would  be  inoperative  and  nuga- 
tory, leaving  the  aggrieved  party  without 
a  remedy.  It  woula  be  merely  an  opinion, 
which  would  remain  a  dead  letter,  and 
without  any  operation  upon  the  rights  of 
the  parties,  unless  Congress  should  at  some 
future  time  sanction  it  and  pass  a  law  au- 
thorizing the  oourt  to  carry  its  opinion  into 
effect  Such  is  not  the  judicial  power  con^ 
fided  to  this  court  in  the  exerdse  of  its  ap- 
pellate jurisdiction,  yet  it  is  the  whole 
power  that  the  oourt  is  allowed  to  exerciso 
under  this  act  of  Congress." 

It  follows  from  these  considerations  that 
the  court  of  daims  not  only  had  jurisdic- 
tion to  find  the  sjnount  due  from  the  Unite! 
States  to  the  Pottawatomie  Indians  of 
Michigan  and  Indiana,  and  render  judg- 
ment therefor,  but  also  to  inquire  into  the 
question  wheUier  that  judgment  had 
duly  and  properl  v  executed. 

The  judgment  %s  affirmed. 


*Mr.  Justice  DtHilte,  dissenting:  * 

It  results  from  the  findings  of  the  eomt 
below  that  the  petitioners  in  that  court  who 
are  appellants,  apart  from  the  question  d 
their  laches,  are  entitled  to  the  relief  which 
they  seek.  This  was  conceded  by  the  court 
below  in  the  condusion  of  law  which  it 
drew  from  the  findings  of  fact,  was  not 
challenged  by  the  government  in  the  argu- 
ment at  bar,  and  is,  besides,  not  now  ques- 
tioned by  this  court  in  its  opinion.  But 
the  lower  court  held,  and  this  court  now  af- 
firms such  condusion,  that  because  of  their 
laches  the  petitioners  are  cut  off  from  ob- 
taining that  judicial  .relief  to  which  th^ 
would  otherwise  be  entitled.  In  other 
words,  it  is  decided  that  althougli  the  power 
exists  in  the  eourt  to  grant  relief,  its  duty 
is  not  to  exert  its  lawful  powers  to  that 
end  because  the  petitioners  have  so  ne^ 
lected  their  rights  thatt  they  are  not  enti- 
tled now  to  enforce  them.  From  this  con- 
clusion I  am  constrained  to  dissent,  be- 
cause, in  my  opinion,  there  is  no  power  in 
the  court  to  entertain  jurisdiction,  and 
therefore  np  right  in  .it.  to  decide  the  quef- 
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tion  of  laches.  In  other  words,  I  think  the 
plaintiffs  in  error  must  be  relegated  to  Con- 
gress for  relief,  not  because  they  have  lost 
their  right  to  redress  in  the  courts  by  their 
neglect,  but  because  the  wrong  whi<^  they 
have  suffered  is  one  which  can  only  be  rem- 
edied by  Congress,  the  courts  being  with- 
out jurisdictu>n  over  the  subject-matter. 
Whilst  both  in  the  opinion  of  the  court  and 
in  my  view  the  plaintiffs  in  error  can  only 
obtain  relief  at  the  hands  of  Congress,  there 
is  a  serious  difference  in  the  grounds  upon 
which  the  conclusion  proceeds;  for,  mani- 
fe-stly,  it  is  one  thing  to  refer  the  plain- 
tiffs to  Congress  because  they  have  lost 
their  rights  by  neglect,  and  another  to  refer 
them  to  Congress  because  that  body  alone 
has  power  over  the  subject.  Because  of  the 
difference  between  these  views  and  the  ef- 
fect which  this  difference  may  have  on  the 
rights  of  the  parties  when  their  claim  for 
relief  is  presented  to  Congress,  I  deem  it 
my  duty  to  state  quite  fully  the  reasons  for 
my  dissent. 

The     history     of    this   controversy    was 

k?  stated    in    the    opinion    in    Pam-to^ee    v. 

e§  United  States,  148  U.  S.  691,  37  L.  ed.  613, 

•  13  Sup.  Ct.  Rep.  742.    For  the*  purpose  of 

present  clearness,  however,  the  salient  facts 

are  again  recapitulated. 

On  the  26th  and  27th  of  September,  1833, 
by  a  treaty  and  articles  supplementary 
thereto,  the  united  nation  of  Chippewa,  Ot- 
tawa, and  Pottawatomie  Indians  ceded  cer- 
tain lands  in  Michigan  and  Illinois  to  tiie 
United  States,  and  agreed  to  remove  within 
three  years  west  of  the  Mississippi.  7  Stat, 
at  L.  431, 442.  Amonff  other  payments  to  be 
made  on  account  of  uie  cessions,  there  was 
to  be  paid  to  the  Indians,  under  the  treaty 
proper,  the  sum  of  $280,000,  and,  under  the 
articles  supplementary,  $40,000,  in  twenty 
annual  instalments  of  $14,000  and  $2,000 
respectively. 

Appended  to  the  articles  supplementary 
was  a  provision  wherein  it  was  recited: 

"As,  since  the  signing  of  the  treaty,  a 
part  of  the  band  residing  on  the  reserva- 
tions in  the  territory  of  Michigan  have  re- 
quested, on  account  of  their  religious  creed, 
permission  to  remove  to  the  northern  part 
of  the  peninsula  of  Michigan,  it  is  agreed 
that,  in  case  of  such  removal,  the  just  pro- 
portion of  all  annuities  payable  to  them 
under  former  treaties  and  tiiat  arising  from 
the  sale  of  the  reservation  on  which  they 
now  reside  shall  be  paid  to  them  at  I'Arhre 
Croche."    7  Stat  at  L.  445. 

Only  a  portion  of  the  Indians  embraced 
by  the  provision  just  quoted  removed  from 
their  reservations  to  the  northern  part  of 
Michigan.  The  others  dispersed  throughout 
Michigan,  and  a  few  settled  in  Indiana. 

From  the  year  1843  to  the  year  1865,  in- 
clusive, payments  were  made  to  the  Potta- 
watomie Indians  who  had  not  removed 
west,  and  who  were  deemed  to  be  entitled 
to  the  annuity  benefits  stipulated  in  the 
articles  supplementary  signed  on  Septem- 
ber 27,  1833.  These  payments  were  made 
at  the  Mackinac  agency,  and  it  would  seem 
that  the  payments  embraced  Indians  who 


had  not  removed  to  the  northern  part  of 
Michigan,  but  who  had  located  elsewhere  in 
Michigan  and  Indiana.    A  schedule  show- 
ing the  dates  of  payments,  the  names  of  the 
agenta  who  made  them,  and  the  num))er  of  9 
Indians  to  whom  the  aggregate  sums  were§ 
paid,   is   annexed  in'Uie    margin.t     The* 
amounts  which  were  paid,  as  stated  in  the 
schedule,  embraced  sums  deemed  to  be  due 
under  an  annuity  of  $16,000,  arising  from 
a  treaty  made  on  July  27,  1829,  and  the  an- 
nuity of  $2,000,  mentioned  in  the  articles 
supplementary  of  September  27,   1833. 

3j  a  treaty  signed  in  June,  1846  (9  Stat. 
at  L.  853),  all  the  Indians  (Chippewas,  Ot* 
tawas,  and  Pottawatomies )  embraced  in 
the  treaty  of  1833,  who  had  removed  to  the 
west  and  retained  their  tribal  organization, 
were  designated  as  the  Pottawatomie  Nar 
tion. 

In  accordance  with  a  joint  resolution  of 
July  28,  1866  (14  Stat,  at  L.  870),  the  sum 
of  $39,000  was  paid  to  the  Chippewa,  Ot- 
tawa, and  Pottawatomie  Indians  in  Michi- 
gan and  Indiana.  This  sum  was  paid  to 
the  "chiefs,  head  men,  heads  of  families, 
and  individuals  without  families"  of  the  In* 
dians  in  question,  within  the  Mackinao 
agency,  there  being  230  persons  fallinffH 
within  the  classes  above  desi^ated,  eachJJ 
one  of  the  distributees*reoeiving  an  equal* 
share;  that  is,  $169.60.  The  money  thus 
paid  was  receipted  for  as  in  full  and  com- 
plete satisfaction  of  all  payments  of  every 
kind  and  nature,  past,  present,  or  future, 
in  favor  of  the  persons  to  whom  the  pay- 
ment was  made  and  those  by  them  repre- 
sented, a^inst  the  United  States  or  the  Pot- 
tawatomie Nation  of  Indians.  Despite  the 
receipt  in  full  thus  given,  the  Indians  to 
whom  the  payment  in  question  had  been 
made  continued  to  assert  a  claim  against 
the  United  States  on  account  of  what  was 
alleged  to  be  still  due  to  them  under  treaty 
stipulations.  Finally,  by  the  act  of  Majr<^ 
19,  1890  (26  Stat  at  L.  24,  chap.  39),  the 


iYear,        Name,                   No.  paid. 

Amount, 

1843  Robert  Stuart 

258 

11,587.50 

1844             do 

269 

1.587.50 

1845  Wm.  A.  Richmond..  .. 

217 

1,587  JSO 

1846             do.                 

204 

1,587.50 

1847             do.                   .... 

244 

1,587.50 

1848             do.                   .... 

260 

1,587.50 

1849  Chaa  P.  Babcock 

260 

1.587.50 

1830            do.                

218 

1.587.50 

1831  Wm.  Spraffue 

229 

1.587.50 

1852             do 

214 

1.587.50 

1833  nenry  C.  Gilbert.  ... 

219 

1.587.50 

1854             do.                

236 

1.687.50 

1855             do.                

236 

1,587.50 

1856             do.                

221 

1.587.50 

1857  A.  N.  FltcJi 

229 

1,687.50 

1858           do 

234 

1,587.50 

1859           do 

253 

1,587.50 

1860           do 

236 

1.587.50 

1861  De   Witt   0.   Leach.... 

235 

1,587.50 

1862             do.                 

247 

1,587.50 

1863             do.                

246 

1.587.50 

1864             do.                

242 

1,287.60 

1865  Richard  M.  Smith,  prin- 

cipal      in       curren- 

cy  $1,587.50 

Richard  M.  Smith,  gold 

premium    in    curren- 

cy       692.24  282 

2,279.74 
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court  of  daimB  was  authorized  "to  take  ju- 
risdiction of  and  tiy  all  questions  of  differ- 
ence arising  out  of  treaty  stipulations  with 
the  said  Pottawatomie  Indians  of  Michigan 
and  Indiana,  and  to  render  judgment  there- 
on." It  was  provided  that  the  payment  of 
$39,000  heretofore  referred  to  should  not 
be  given  the  finality  which  its  terms  im- 
ported, and  appellate  jurisdiction  over  any 
judgment  whicli  might  be  rendered  was  con- 
ferred upon  this  court.  The  2d  section  of 
the  act  reads  as  follows: 

"Sec.  2.  That  said  action  shall  be  com- 
menced by  a  petition  stating  the  facts  on 
which  said  Pottawatomie  Indians  claim  to 
recover,  and  the  amount  of  their  claims,  and 
said  petition  may  be  verified  by  a  member 
of  any  'Business  Committee'  or  authorized 
attorney  of  said  Indians  as  to  the  existence 
of  such  facts,  and  no  other  statements  need 
be  contained  in  said  petition  or  verifica- 
Uon." 

Under  this  act  two  petitions  were  filed  In 
the  oourt  of  claims.  The  first  of  these  peti- 
tions was  entitled  The  Pottawatomie  /n- 
dians  of  Michigan  and  Indiana  v.  The  Unit- 
ed States;  the  second  was  entitled  Phineas 
Pam-to-pee  and  1,371  other  Potta/voatomie 
Indiana  of  Michigan  and  Indiana  ▼•  The 
United  States.  The  right  asserted  in  both 
of  these  petitions  was  based  on  the  aver- 
ment that  the  petitioners  were  entitled  to 
recover  a  stated  sum  from  the  United 
States,  because  they  had  not  received  their 
due  proportionate  share  of  the  annuities 
or  oUier  sums  due  the  Pottawatomie  Nar 
tion  of  Indians.  However,  although  both 
the  petitions  substantially  stated  the  same 
facts  as  constituting  the  cause  of  action, 
acthe  amount  claimed  in  each  petition  was 
g  widely  different  This  arose  from  the  fact 
•  that  in  the  first  ^petition  it  was  asserted 
that  about  300  of  the  Indians  who  had  not 
removed  west  were  entitled  to  their  propor 
tionate  share  of  the  tribal  annuities  under 
the  articles  supplementary  to  the  treaty  of 
1833,  it  being  alleged  that  those  who  had 
removed  west  were  about  4,000  in  number. 
The  claim  was  that  the  distribution  should 
proceed  upon  that  basis;  whilst  in  the  sec- 
ond petition  it  was  asserted  that  the  In- 
dians who  had  not  removed  west  were  1,200 
in  number,  and  that  distribution  should  be 
made  in  the  ratio  that  1,200  bore  to  4,000, 
the  latter  being  the  number  of  Indians  as- 
serted to  have  gone  west.  Although,  how- 
ever, there  was  a  difference  in  the  claims 
of  the  two  petitions  as  to  the  amount  of  the 
indebtedness  owing  by  the  United  States, 
in  both  petitions  recovery  was  only  sought 
of  an  aggregate  sum  as  due  to  the  Pottawat>- 
omie  Indians  in  Michigan  and  Indiana  en- 
titled to  take  under  the  ailicles  supple- 
mentary to  the  treaty  of  1833,  and  in  nei- 
ther petition  was  there  any  allegation  as  to 
the  proportionate  sum  of  the  total  amount 
claimed  to  which  any  particular  Indian  was 
entitled,  nor  did  either  petition  purport  to 
state  the  representative  capacity  in  which 
any  particular  Indian  was  entitled  to  take 
bis  share  of  the  whole  fund,  if  any. 

The  two  petitions  referred  to  were  con- 


solidated and  heard  together.  The  court 
of  claims  decided  that  there  was  due  to  the 
Pottawatomie  Indians  of  Michigan  and  In- 
diana, after  deducting  payments  made,  the 
sum  of  $104,626,  and  entered  judgment  for 
that  sum.     27  Ct  CI.  403,  421. 

The  "just  proportion"  which  the  court 
thus  found  to  be  due  to  the  Pottawatomie 
Indians  of  Michigan  and  Indiana,  in  the 
aggr^ate,  entitied  to  share  in  the  funds  of 
the  Pottawatomie  Nation,  was  arrived  at 
first  by  ascertaining  from  various  reports 
the  number  of  Indians  who  had  moved  west 
under  the  treaty  of  1833,  and  then  by  ascer- 
taining the  number  of  Indians  entitled  to 
share  who  had  remained  in  Michigan.  This 
latter  number  was  arrived  at  by  averaging 
the  niunber  of  such  Indians  as  shown  by 
various  payments  made  from  1843  to  and 
including  1866,  as  manifested  in  the  sched- 
ule of  such  payments  heretofore  excerpted 
or  referred  to.  ^ 

The  court  was  of  opinion  that  under  theco 
jurisdictional  act  of*  1890  it  could  only  find? 
and  decree  the  ag^egate  amount  due  all 
the  Indians  entitled  to  pojrticipate  in  the 
fund  found  due,  and  that  it  was  not  incum- 
bent upon  it  to  determine  who  were  the 
particular  Indians  entitied  to  take  such  ag- 
gregate amount  and  the  distributive  share 
to  which  each  particular  Indian  was  enti- 
tled.   It  said: 

"Congress  have  recognized  by  the  very 
titie  of  the  act  a  elaimant  desi^ated  as  the 
'Pottawatomie  Indians  of  Michigan  and  In- 
diana»'  and  under  tiiat  generic  head  is  to 
be  determined  the  aggregate  right  of  such 
claimant,  leaving  the  question  of  distribu- 
tion to  that  department  of  the  government 
which  by  law  has  incumbent  on  it  the  ad- 
ministration of  the  trust  which  in  legal 
contemplation  exists  between  the  United 
States  and  the  different  tribes  of  Indians." 

On  appeal  this  court  affirmed  the  juds^ 
ment  of  the  court  of  claims,  148  U.  S.  601, 
37  L.  ed.  613,  13  Sup.  Ct  Rep.  742.  After 
determining  that  there  was  no  error  in  the 
judgment  under  review,  in  so  far  as  it  fixed 
the  aggregate  amount  due,  the  question  was 
then  considered  whether  it  was  the  duty  of 
the  court  to  ascertain  what  particular  In- 
dian was  entitled  to  shan  in  the  fund,  and 
the  amount  of  his  or  her  distributive  share. 
On  this  subject,  after  quoting  approvingly 
the  reasoning  of  the  oourt  of  claims,  by 
which  that  court  sustained  its  action  under 
the  jurisdictional  act  of  1890,  in  finding 
only  the  aggregate  amount  due  and  leaving 
the  distribution  of  the  fund  to  the  execu- 
tive officers  of  the  government,  and  after 
pointing  out  that  the  suit  was  brought  tore* 
cover  only  such  aggregate  amount,  and  that 
there  was  no  finding  made  by  the  oourt  be- 
low which  would  justify  a  decree  distribut- 
ing the  fund,  the  court  said  (p.  705,  h.  ed. 
p.  618,  Sup.  Ct.  Rep.  p.  748) : 

"Unable  as  we  are  to  safely  adjudicate 
this  question  as  between  these  classes  of 
claimants,  we  can  do  no  better  than  acqui- 
esce in  the  suggestion  of  the  court  below, 
that  it  is  one  to  be  dealt  with  by  thR  ayr 
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thorities  of  the  govemment  when  they  come 
to  distribute  the  fund. 

"As  these  petitioners  no  longer  have  an^ 
tribal  organization,  and  as  the  statutes  di- 
rect a  diversion  of  the  annuities  and  other 
e  sums  payable  by  the  head,  and  as  such  has 
nbeen    the   practice   of  the  government,  per- 

*  haps  the  necessities  of  the  situation*  de- 
mand that  the  identification  of  each  claim- 
ant entitled  to  share  in  the  distribution 
shall  be  left  to  the  officers  who  are  the 
agents  of  the  government  in  paying  out  the 
fund.  Untied  States  v.  Old  Settlers,  148  U. 
6.  427,  37  L.  ed.  600,  13  Sup.  Ct  Rep.  650." 

By  the  deficiencies  appropriation  act  of 
August  23,  1894  (28  SUt  at  L.  424,  chap. 
307),  various  sums  were  appropriated  ''for 
payment  of  judgments  oz  the  Court  of 
daims,"  one  item  reading  as  follows:  "To 
the  Pottawatomie  Indians  of  Michigan  and 
Indiana,  $104,626.00."  In  the  Indian  De- 
partment appropriations  act  of  March  2, 
1805  (28  Stat,  at  L.  876,  chap.  188),  was 
contained  tlie  following,  italics  not  in  the 
original   (p.  894)  : 

"Miscellaneous. 

"That  the  Secretary  of  the  Interior  is 
hereby  authorized  and  directed  to  detail  or 
employ  an  Indian  insjpector  to  take  a  cen- 
sus of  the  Pottawatomie  Indians  of  Indiana 
and  Michigan  who  are  entitled  to  a  certain 
sum  of  monev  appropriated  by  Congress  to 
satisfy  a  iudgment  of  the  court  of  daims 
in  favor  of  said  Indians.  And  for  the  pur* 
pose  of  making  the  payment  to  the  Potto- 
tcatomie  Indians  of  Indiana  and  Uiehigan 
of  the  $104,626,  appropriated  by  the  last 
Congress  to  satisfy  a  judgment  of  the  court 
of  claims,  there  is  herel^  appropriated  the 
sum  of  one  thousand  dolfara" 

In  the  Indian  Department  appropriations 
act  of  August  15,  1894  (28  Stat,  at  L.  286, 
chap.  290),  there  was  appropriatc'd  $6,- 
243.90  as  the  amount  due  certain  Pottawat- 
omie Indians  of  Indiana  and  Michigan  for 
their  proportion  due  June  30,  1893,  June 
30,  1894,  and  June  30,  1895,  of  the  perpet- 
ual annuities  ($22,300.00)  as  ascertained 
by  the  judgment  of  the  Supreme  Court  of 
the  United  States  pronounced  in  the  case 
of  the  Pottawatomie  Indians  of  Michigan 
and  Indiana  against  the  United  States,  on 
April  17,  1893,  and  which  annuities  were 
not  embraced  in  the  judgment  aforesaid. 
Id.  295.  An  appropriation  of  $2,081.30  for 
the  proportion  of  the  perpetual  annuities 
due  the  Pottawatomie  Nation  for  the  year 
ending  June  30,  1896,  was  made  by  the  In- 
dian Department  appropriations  act  of 
March  2,  1895  (28  Stat,  at  L.  876,  885, 
^chap.  188).  It  was  recited,  as  in  the  pre- 
K  yiouB  statute,  that  the  amount  of  the  per- 

*  petual  annuities*had  been  ascertained  by  the 
judgment  of  this  court  on  April  17,  1893. 
By  a  proviso  the  Commissioner  of  Indian 
Affairs  was  directed  "to  withhold  from  dis- 
tribution among  the  said  Indians  so  much 
of  any  moneys  due  them  by  the  United 
States  as  may  be  found  nstly  and  equit- 
ably    due     for     legal     services     rendered. 


and  to  pay  the  same  on  aooouat  of  tlit 
prosecution  and  reeoivery  of  the  monqr* 
aforesaid."  In  the  Indian  Department  ap- 
propriations act  of  June  10,  1896  (29  Stat, 
at  L.  32 1«  chap.  398),  there  was  appro- 
priated  to  pay  the  same  Indians  $2,081.30 
as  their  proportion  of  the  perpetual  annui- 
ties for  tne  year  ending  June  30,  1897,  and 
also  the  sum  of  $41,626.00,  as  a  "final  set- 
tlement by  capitalizing  their  proportion  of 
the  perpetual  annuities  in  question."  Ref- 
erence was  made  to  the  judgment  of  thia 
court  as  in  the  prior  appropriation  acts. 

The  action  of  the  Secretary  of  the  Inte- 
rior in  respect  to  the  disbursement  of  the^ 
moneys  so  appropriated  is  summarized  in. 
finding  of  facts  numbered  3  made  by  the 
court  of  daims  in  this  action.  It  reads  as> 
f oUowB : 

"In  June,  1895,  the  Secretary  of  the  Inte- 
rior ordered  and  directed  that  a  census  of- 
the  Indians  be  made  under  the  act  2d^ 
March,  1895  (28  Stat  at  L.  894,  chap.  188). 
The  census  roll  was  prepared  under  instruc- 
tions of  the  Commissioner  of  Indian  Af- 
fairs, dated  June  8,  1895 —  approved  by  the- 
Secretary  of  the  Interior  June  15,  1895 — 
by  John  W.  Cadman,  and  is  known  as  the^ 
'Cadman  census  roll.'  While  the  agent  waa 
so  engaged  in  taking  the  census,  John  B. 
Shipman,  Esq.,  attorney  of  record  in  the- 
case  of  Pam-to-pee  v.  United  States,  ad- 
dressed a  communication  to  the  Secretary- 
of  the  Interior,  dated  July  27,  1895,  repre- 
senting that  such  oensus,  by  reason  of  the 
manner  in  which  it  was  being  taken,  would, 
omit  many  Indians  entitled  to  be  pieid  un- 
der the  judgment  of  the  court.     .     .     . 

"Inclosed  in  the  said  letter  of  Johr  B. 
Shipman  was  a  list  containing  the  names  oi 
over  150  of  the  claimants  herein,  the  names, 
of  their  ancestors  and  number  on  the  pay 
roll  of  1843  and  1844  being  given  af^  st%te«l 
in  the  letter. 

"Before  further  instructions  were  given- 
by  the  Secretary  of  the  Interior,  the  agents 
Cadman,  in  August,  1895,  made  and  re- 
turned and  filed  in  the  Interior  Depart* 
ment  the  census  so  made  by  him. 

"After  this  roll  had  been  prepared,  many 
applications    for   enrollment    were    received 
by    the    Commissioner    of    Indian    Affairs, 
based  upon  the  statement  that,  while  such 
applicants   were   not  on   the  roll   of    1866,^^ 
they  were  on  prior  rolls  from  1843  to  1866,» 
'or  were   the  descendants  of   such   persona.* 
The  question  was  then  submitted  to  the  Sec- 
retary of  the  Interior  for  an  opinion  as  to 
w^hether  the  rolls  from  1843  to  1866  should 
be  considered  in  connection  with  the  enroll- 
ment of  those  who  were  entitled  to  partid- 
pate   in    the    distribution    of   the    $104,626 
awarded  by  the  court  of  claims. 

"On  January  10,  1896,  the  Secretary  of 
the  Interior  made  his  final  decision  in  re- 
gard to  the  Indians  who  should  be  enrolled 
and  paid  under  the  judgment  of  this  court 
and  the  appropriation  of  Congress.  Mar- 
cus' D.  Shelby,  a  special  Indian  agent,  waa 
designated  by  the  Commissioner  of  Indian 
Affairs  to  examine  and  report  upon  the- 
elaima  of  the  'several  parties  alle<;ing  to  be 
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descendants  of  ihe  Pottawatomie  Indians 
of  Indiana  and  Michigan,  who  were  per- 
mitted by  supplemental  clause  to  the  treaty 
of  September  27,  1833,  to  remain  east,  aifd 
for  wnom  the  court  of  claims  rendered  a  de- 
cision in  their  favor  of  $104,626,  June  27, 
1802.  The  instructions  given  to  the  agent 
by  the  Commissioner  were  dated  February 
5,  1806.  The  anient  so  designated  proceeded 
to  Michigan  and  reported  tne  result  of  his 
investi^tion,  bearing  date  of  March  14, 
1896.  The  report  so  made  was  accepted  bjr 
the  Secretary  of  the  Interior  as  substanti- 
ally correct,  and  the  amount  appropriated 
by  Congress  in  satisfaction  of  the  judgment 
of  this  court  (28  Stat,  at  L.  450,  chap. 
307),  as  well  as  other  funds  appropriated 
to  pay  the  Indians  upon  treaties  mentioned 
in  the  petitions  in  said  suits  (the  sum  paid 
being  $118,554.52),  paid  to  the  persons 
upon  the  roll  made  by  Cadman,  after  add- 
ing thereto  two  names  on  the  recommenda- 
tion of  Shelby  in  closing  his  report  as  per- 
sons mentioned  on  the  census  roll  [by  In- 
spector Cadman,  but  not  found  on  the  roll] 
of  1866.  Later,  one  more  was  added  by  the 
I>eT>artment.  The  money  was  paid  to  the 
Indians  as  communal  owners.  That  is  to 
say,  it  was  paid  pro  rata  to  every  living 
member  of  that  portion  of  the  tribe  entitled 
2  to   participate  in  the   fund,   and   not  per 

*  *The  report  of  agent  Shelby  was  made  a 
part  of  the  findings  of  the  court.  The  man- 
ner in  which  he  proceeded  to  ascertain  who 
were  entitled  to  be  added  to  the  Cadman 
roll  was  thus  summarized  in  the  opinion  be- 
low : 

"His  report  to  the  Commissioner  of  In- 
dian Affairs,  March  14,  1890,  shows  that  he 
traveled  through  the  country  where  these 
Indians  resided  or  were  supposed  to  reside, 
and  notified  them,  so  far  as  he  could,  to  ap- 
pear and  prove  their  cases.  In  his  report 
he  said:  'I  found  these  people  very  badly 
scattered,  and  as  they  do  not  frequent  post- 
offices,  the  notices  prepared  for  me  to  be 
posted  in  the  various  postoffices  to  give 
them  notice  of  my  coming  were  of  but  lit- 
tle value.  In  nearly  every  instance  on 
reaching  the  vicinity  of  these  Indians  I  had 
to  take  teams  and  drive  to  their  homes.  I 
got,  however,  the  newspapers  to  publish  the 
principal  points  I  would  visit.'  A  number 
appeared,  some  of  whom  claimed  because 
their  ancestors'  names  were  on  the  rolls  of 
1843  and  1844,  others  because  they  had 
"Pottawatomie  blood  in  their  veins.  All  of 
^ese  applicants  were  rejected  for  various 
reasons,  some  because  their  proof  was  in- 
sufficient, some  because  they  or  their  fore- 
fathers had  allied  themselves  with  other  In- 
dian tribes,  some  because  their  fathers' 
names  had  been  erroneously  placed,  in  the 
opinion  of  Indian  agents,  upon  the  former 
rolls  and  had  been  dropped  from  subsequent 
rolls." 

There  was  no  finding  that  any  notice  had 
been  given  to  Mr.  Shipman  of  the  move- 
ments of  agent  Shelby,  nor  was  it  found 
that  any  of  the  Indians  whose  names  were 
furnished  by  Mr.  Shipman  to  the  Secretary 


of  the  Interior  ever  had  actual  notice  of  the 
investigation  which  the  representative  of 
the  Secretary  of  the  Interior  made,  inter- 
mediate the  receipt  of  the  instructions  of 
February  5,  1896,  and  the  return  of  Shelby 
to  Washington  in  the  early  part  of  the  fol- 
lowing month. 

On  April  22,  1899,  the  present  a4^ioii  was 
instituted  in  the  court  of  claims,  the  peti- 
tion being  filed  on  behalf  of  Phineas  Pam- 
to-pee  and  362  other  named  Indians,  al- 
leged to  be  a  portion  of  the  Indians  in  whose 
favor  the  judgment  for  $104,626  was  ren- 
dered. The  proceedings  in  the  prior  ac-  ^ 
tions  were  set  out,  and  the  passage  of  theg 
various  appropriating  acts  to  which*  alhi-* 
sion  has  already  been  made  was  averred,  as 
also  that  distribution  had  been  made  of  the 
greater  part  of  the  funds  amonff  273  In- 
dians, wnile  nothing  had  been  paid  to  the 
petitioners.  Judgment  was  prayed  for  such 
proportionate  amoimt  of  the  various  funds 
as  the  evidence  might  show  the  petitioners 
were  entitled  to,  to  be  "allotted  and 
awarded  to  them  severally." 

After  issue  joined,  the  cause  was  tried 
and  the  court  of  claims  filed  findings  of 
facts  and  conclusions  of  law.  Finding  3 
has  heretofore  been  set  out.  Finding  4 
reads  as  follows: 

"None  of  the  Indians,  parties  in  or  rep- 
resented by  the  present  suit,  were  paid  as 
aforesaid.  A  large  number  of  them  to  wit» 
272,  whose  names  are  set  forth  in  scJiedule 
A  annexed  to  claimants'  request  for  find- 
ings, were  descended  from  Indians  whose 
names  were  enrolled  on  the  rolls  of  Indians 
in  Michigan  in  the  years  1843,  1844,  and 
1866.  A  portion  of  the  Indians  who  re- 
mained in  Michigan  as  coming  within  the 
exemption  of  the  treatr  of  September  27, 
1833,  were  represented  in  both  petitions  in 
the  cases  of  The  Poitatcatomie  IndkMs  ▼, 
The  United  States  and  the  Pam^to-pee  /»- 
diane  ▼.  The  United  Statee," 

The  court  of  claims  thus  expressly  found 
that  a  larffe  number  ol  the  Indians,  claim- 
ants in  this  suit,  had  received  nothing  in 
the  distribution  made  by  the  Secretajy  of 
the  Interior,  although  some  of  these  In- 
dians were  parties  to  or  represented  in  the 
consolidated  case,  and  were  also  represented 
by  Mr.  Shipman  before  the  Secretary  of  the 
Interior,  and  were  entitled  to  share  in  such 
distribution.  In  addition,  from  the  facta 
found  concerning  the  investigation  made  by 
agent  Shelby  prior  to  the  distribution  refer- 
red to,  the  court  below  expressed  the  opin- 
ion that  the  investigation  by  agent  Shelby 
"was  hurried,  and,  to  the  judicial  mind,  Un- 
satisfactory." Moreover,  the  court,  con- 
sidering the  judgment  rendered  in  the  pre- 
vious consolidate  case  and  the  acts  of  Con- 
gress making  the  appropriation  to  pay  the 
judgment  of  $104,626,  arrived  at  the  con- 
clusion that  "there  is  not  a  line  in  the  judg- 
ment of  this  court  or  in  any  statute  of  Con- 
gress which  empowered  or  authorized  the 
Secretary  to  dispose  of  the  fund."  It  was 
decided  that  the  suit  must  be  dismissed  be- 
cause the  petitioners  had  been  guilty  of 
'  su<^h  laches  in  pressing  their  dauns  after 
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g  the  appropriation  was  made  and  whilst  the 

*  distribution  was  pending,  at  to  debar  them 
from  all  right  to  relief  at  the  hands  of  the 
eourt. 

It  is  difficult  for  me  to  determine  pre- 
cisely on  what  ground  the  theory  of  laches 
was  predicated.  In  one  aspect  of  the  opin- 
ion below  it  would  aeem  to  have  been  rested 
upon  the  theory  that,  as  the  distribution 
of  tlic  money  was  a  judicial  act,  and  not  an 
administrative  one,  it  was  incumbent  on  the 
petitioners  to  have  invoked  the  power  of 
the  court  to  control  the  Secretary  of  the 
Interior,  and  compel  him  to  distribute  the 
money  rightfully;  on  the  other,  that,  al- 
though the  petitioners  had  formally  notified 
the  Secretary  of  their  claims,  they  were 
nevertheless  guilty  of  laches  because  they 
did  not  foresee  that  that  officer  would  dis- 
tribute the  money  without  notice  to  them, 
and  after  an  investigation  which  the  eourt 
itself  finds  to  have  been  wholly  unsatisfac- 
tory to  the  judicial  mind. 

In  the  argument  at  bar  the  error  which 
was  committed  in  the  distribution  in  ques- 
tion as  shown  by  the  facts  found  by  the 
court  below  is  not  disputed.  On  the  con- 
trary, in  addition  to  the  error  in  the  dis- 
tribution so  shown  it  is  expressly  conceded 
that  the  distribution  was,  besides,  funda- 
mentally wrong,  because  it  was  made  on  an 
illegal  basis.  Thus  it  is  said  in  the  brief 
on  behalf  of  the  United  States: 

"It  apears  from  the  record  in  this  case 
that  the  judgment  was  distributed  not  per 
stirpes,  but  per  capita.  That  is  to  say,  all 
the  Indians  discovered  were  allowed  to  par- 
ticipate equally  in  the  fund,  irrespective  of 
the  generation  to  which  they  belonged. 
The  son  of  an  Indian  who  appeared  on  one 
of  the  pay  rolls  was  allowed  only  the  saxne 
amount  which  each  of,  say,  five  grandchil- 
dren of  an  Indian  on  one  of  the  pay  rolls 
was  allowed.  They  should  have  taken  by 
representation.  The  agn-e^ate  of  the  five 
shares  of  the  five  ffrandchildren  mentioned 
should  have  equaled  the  share  of  the  son  of 
the  original  payee.  The  oonse<^uenoe  is 
that  the  whole  judgment  was  distributed 
on  a  wrong  basis.  The  payments  became 
due  to  individuals  at  various  times.  The 
record  discloses  no  reason  why  the  estate 
of  the  individual  to  whom  such  payment 
was  due  is  not  entitled  to  the  whole  of  such 

e  payment. 

g      "If  any  one  on  the  pay  rolls  at  the  time 

•  the  annuities  became^due  died  without  heirs 
who  oould  inherit,  there  is  no  reason  why 
this  share  should  not  escheat.  It  is  per- 
fectly evident  that  a  mere  enumeration  of 
the  Indians,  and  an  equal  division  among 
them,  does  not  fulfil  the  requirements  of  the 
situation." 

The  deduction  which  the  government 
makes  from  the  admission  just  quoted  be- 
ing that  the  petitioners  are  not  entitled  to 
relief,  because  relief  cannot  be  administered 
without  making  parties  defendant  all  those 
to  whom  the  distribution  was  made,  and 
securing  an  entire  readjustment  and  settle- 
ment of  the  rights  of  all  parties. 

This  court  now  affirms  the  judgment  of 


the  court  below.  In  effect,  the  application 
of  the  rule  of  laches  made  bry  the  lower 
court  is  approved,  and  the  decisive  result  of 
the  laches  is  additionally  sustained  by  the 
conclusion  that,  although  it  was  not  shown 
that  any  notice  was  served  upon  the  peti- 
tioners prior  to  the  distribution  made  by 
the  Secretary  of  the  Interior,  the  presump* 
tion  that  the  officers  of  the  government  dis- 
charged their  duty  raises  the  legal  inference 
that,  before  makiug  the  payment,  such  full 
and  fair  investigation  had  been  made  by 
the  executive  officers  as  warranted  the  pay- 
ing out  of  the  money  in  the  manner  in  which 
it  was  disbursed.  This  court  now,  more- 
over, holds  that  as  the  judgment  in  the 
consolidated  case,  although  it  only  found 
the  amount  due  to  the  Pottawatomie  In- 
dians in  Michifiran  and  Indiana  as  a  body, 
had  remitted  the  question  of  what  Indians 
were  entitled  to  such  gross  sum  to  the 
proper  executive  department  of  the  govern- 
ment, the  executive  officers  who  made  the 
distribution  in  effect  acted  under  the  order 
of  the  court. 

The  jurisdiction  to  entertain  the  action 
can  alone  be  predicated  upon  the  following 
considerations:  First,  the  act  of  Congress 
of  1890,  by  the  authority  of  which  the  orig- 
inal judgment  in  the  consolidated  case  was 
rendered,  or  upon  the  judgment  thus  ren- 
dered; or,  second,  the  appropriation  made 
by  Congress  to  pay  such  judgment  and  the 
acts  of  Congress  in  connection  therewith. 

By  S  1066  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat  1901,  p.  739),  it  is  provided 
that  the  jurisdiction  of  the  court  of  claims 
"shall  not  extend  to  any  claim  against  the 
government  .  .  .  growing  out  of  or  de-fe* 
pendent  on  any  treaty  stipulation  entered^ 
into  .  .  .  with  *the  Indian  tribes."* 
Clearly,  therefore,  aside  from  the  iurisdio- 
tion  conferred  by  the  act  of  1890,  there  was 
no  power  in  the  courts  to  consider  and  de- 
termine the  question  of  the  proper  distribu- 
tion of  the  funds  due  the  Pottawatomie  Na- 
tion of  Indians,  or  to  fix  the  just  propor- 
tion to  which  the  Pottawatomie  Indians  of 
Michigan  and  Indiana  were  entitled.  Now, 
the  act  of  1890,  which  conferred  jurisdio- 
tion  on  the  court  of  claims  to  determine  the 
sum  due  the  Pottawatomie  Indians  of 
Michigan  and  Indiana  out  of  the  tribal 
funds,  was  susceptible  of  being  construed 
in  one  of  two  ways:  First,  that  it  alone 
delegated  the  power  to  determine  the  ag* 
gr^ate  amount  of  the  just  proportion  of 
the  tribal  funds  due  to  the  Indians  in  ques- 
tion, or  that  it  oonferred  such  authority, 
and,  in  addition,  imposed  the  duty  of  as- 
certaining the  particular  Indians  who  wefe 
entitled  to  share  in  the  distribution  Vhen 
the  total  sum  for  distribution  was  judicial- 
ly determined.  That  the  statute  embraced 
only  the  first  power,  that  is,  of  fixing  the 
aggregate  amount,  seems  to  me  to  conclu- 
sively result  from  the  judgment  rendered 
by  the  court  of  claims  and  affirmed  by  this 
court.  It  cannot  be  doubted  that  the  court 
of  claims  expressly  decided  that  the  author- 
ity conferred  by  the  act  of  1890  related  only 
to  determining  the  aggregate  amount,  and 
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not  to  the  ascertainment  of  the  particular 
persons  entitled  to  share  in  the  same  and 
the  amount  they  were  respectively  entitled 
to  take.  True,  this  court,  in  ita  opinion,  in 
148  U.  S.  691,  37  L.  ed.  613,  13  Sup.  Ct. 
Rep.  742,  referred  to  the  absence  of  evi- 
dence as  to  who  where  entitled  to  the  dis- 
tributive shares,  and  the  impossibility  of 
rendering  a  decree  on  that  subject,  yet  it 
nevertheless,  in  affirming  the  judgment,  ex- 
pressly approved  the  conclusion  of  the  court 
of  claims  limiting  the  judgment  to  the  de- 
termination of  the  aggregate  amount  and 
leaving  the  distribution  of  that  sum,  when 
Congress  shouid  thereafter  appropriate 
therefor,  to  the  action  of  the  executive  of- 
ficers of  the  government. 

It  follows  that  the  jurisdictional  power 
conferred  by  the  act  of  1890  was  exhausted 
by  the  decree  of  affirmance,  and  the  subse- 

auent  distribution  of  the  gross  sum  when 
tie  appropriation  had  been  made  was  solely 
«a  matter  within  the  jurisdiction  of  Con- 
Hgress  and  the  administrative  officers  of  the 
•  government.  *That  such  was  the  legislative 
conception  of  the  effect  of  the  judgment  of 
affirmance  rendered  by  this  court  is  con- 
clusively shown  by  the  appropriation  to  pay 
the  money,  and  the  other  legislative  acts 
concerning  that  sum  and  other  sums  award- 
ed to  the  Indians  in  question,  since  such 
acts  treat  of  the  ascertainment  of  the  indi- 
viduals entitled  to  the  gross  amoimt  found 
due  as  a  purely  administrative  question, 
with  no  intimation  whatever  that  it  was 
conceived  that  the  administrative  discretion 
which  the  acts  imposed  was  subject  to  be 
reviewed  and  controlled  by  the  judicial 
branch  of  the  government.  To  repeat,  the 
jurisdiction  under  the  act  of  1890  having 
been  exhausted,  and  the  judgment  fixing 
the  aggregate  sum  having  expressly  re- 
mitted the  distribution  to  the  administra- 
tive branch  of  the  government,  it  follows 
that  no  support  for  the  jurisdiction  over 
the  present  suit,  either  in  the  court  of 
claims  or  in  this  court,  can  be  founded  upon 
the  act  of  1890,  or  the  judgment  rendered 
thereunder.  Did,  then,  jurisdiction  arise 
from  the  act  of  Congress  appropriating  the 
sum  necessarv  to  pay  the  judgment  referred 
to,  or  from  the  other  appropriation  acts  to 
which  reference  has  heretofore  been  made? 
From  what  has  already  been  stated,  it 
would  seem  that  a  negative  answer  must  be 
given  to  this  question.  In  view  of  the 
terms  of  §  1066  of  the  Revised  Statutes  (U. 
S.  Corop.  Stat.  1901,  p.  739), I  think  it  is 
dearly  requisite  that  the  intention  of  Con- 
gress to  commit  to  the  courts  the  ultimate 
regulation  and  control  of  a  distribution 
prima  facie  intended  to  be  made  or  ex- 
pressly directed  to  be  made  among  unascer- 
tained beneficiaries  by  the  executive  officers 
of  the  government  should  be  plainly  made 
to  appear  before  it  should  be  held  that  such 
authority  was  conferred  on  the  judiciary. 
Now,  there  had  been  no  claims  presented  to 
Congress  on  behalf  of  Pottawatomie  Indi- 
ans seekinff  individual  relief;  but  the 
claims  urged  were  on  behalf  of  the  whole 
body  of  Pottawatomie  Indians  in  Michigan 


and  Indiana,  who  asserted  the  nonpayment 
of  their  just  proportion  of  the  tribal  annui- 
ties. On  twenty-four  different  occasions, 
during  as  many  years,  Congress,  through 
the  Interior  Department,  hsui  ascertained 
and  determined  who  were  the  individuals 
constituting  the  Pottawatomie  Indians  oto 
Michigan  and  Indiana,  entitled  to  a  justS 
proportion  of  tribal  annuities,  and  neither* 
in  the  jurisdictional  act  of  1890  nor  in  any 
of  the  appropriating  acts  was  language  used 
importing  that  it  was  deemed  that  a  neces- 
sity existed  for  a  pdicial  ascertainment  of 
the  particular  individuals  who  might  pos- 
sess a  ri^ht  to  share  in  the  "just  propor- 
tion" referred  to.  The  various  acts  in 
which  the  appropriations  in  question  were 
embodied  made  provision  for  numerous 
other  appropriations,  in  compliance  with 
stipulations  embodied  in  treaties  made  with 
sundry  Indian  tribes,  and,  as  in  the  particu- 
lar appropriating  paragraphs  in  question 
payments  were  merely  directed  to  be  made 
to  unascertained  individuals  constituting  a 
body  of  Indians,  there  was  certainly  no 
clearly  implied  or  expressed  intention  that 
the  payments  should  be  subject  to  the  ul- 
timate control  of  the  courts,  or  that  the 
disbursement  of  the  funds  should  be  under 
any  other  direction  or  control  than  that  of 
the  Secretary  of  the  Interior,  who  had  made 
prior  payments  of  a  similar  character  upon 
his  own  ascertainment  of  the  individual 
beneficiaries.  As  a  matter  of  fact,  also,  a 
contrary  intent  is  clearly  manifested  in  sev- 
eral of  the  appropriating  paragraphs. 
Thus,  in  the  act  of  March  2,  1895  (28  Stat 
at  L.  894,  chap.  188),  the  dutv  is  expressly 
imposed  on  the  Secretary  of  the  Interior  to 
take  a  census  of  the  Indians  who  were  en- 
titled to  the  fund  appropriated  bv  the  pre- 
vious Congress  to  pay  the  iudgment  of 
$104,626,  thus  implying  that  there  had  not 
been  any  provision  in  the  judgment  of  the 
court  of  claims  or  of  this  court  for  the  as- 
certainment of  such  individual  beneficisr 
ries;  and  $1,000  was  appropriated  **for  the 
purpose  of  making  the  payment"  obviously 
to  those  who,  by  a  proper  performance  of 
the  duty  imposed  on  the  Secretary  of  the 
Interior,  should  be  found  to  be  embraced 
within  the  class.  So,  also,  in  the  same  act 
(28  Stat  at  L.  885)  the  absolute  control 
which  Congress  deemed  it  was  exercising 
for  the  distribution  of  the  sums  found  due 
to  the  Indians  as  a  body  was  evincod  in  the 
direction  to  the  Commissioner  of  Indian  Af- 
fairs "to  withhold  from  distribution  among 
the  said  Indians  so  much  of  any  moneys  due 
them  by  the  United  States  as  may  be  found 
justly  and  eauitably  due  for  legal  services 
rendered,  and  to  pay  the  same  on  account 
of  the  prosecution  and  recovery  of  the  mon-o 
eys  aforesaid."  Bearing  in  mind  that  the§ 
appropriated*  sums  in  question,  though  a* 
"just  proportion,"  were  in  fact  tribal  funds, 
and  that  the  expenditure  of  tribal  iutds  is 
peculiarly  regulated  by  Congress  and  com- 
mitted to  the  Indian  Department  (Rev. 
Stat  §§  2086  et  eeq.),  it  seems  to  me  be- 
yond reasonable  controversy  that  Congress 
intended  that  the  ascertainment  of  the  par- 
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ticular  beneficiaries  entitled  to  the  funds 
and  the  distribution  among  them  should  be 
performed  solely  by  its  own  agencies. 

The  decision  in  United  Statea  v.  Weld, 
127  U.  S.  51,  32  L.  ed.  62,  8  Sup.  Ct  Rep. 
1000,  is  not  an  authority  opposed  to  the 
view?  just  expressed.  In  that  case  a  judg- 
n^ciit  had  been  rendered  by  the  court  of  com- 
missioners of  Alabama  claims,  in  favor  of 
certain  claimants,  and  they  had  received  a 
portion  of  such  judgment.  The  amount  of 
the  gross  fund  due  all  claimants  had  been 
£xed  in  the  statute,  what  should  be  de- 
ducted had  been  specifically  declared,  and 
it  had  also  been  explicitly  provided  that  the 
balance  which  would  necessarily  result 
should  be  distributed  to  the  judgment  cred- 
itors. The  holdinfi^  of  this  court  was  simply 
that  creditors  whose  claims  upainst  the 
fund  had  been  adjudicated  by  the  commis- 
sion provided  for  in  the  statute  possessed  a 
right  to  sue  in  the  court  of  claims  to  re- 
cover their  share  of  a  portion  of  tha  fund 
which  had  been  improperly  retained  by  the 
Treasury  Department. 

Beinff  of  opinion  that  the  judgment  below 
should  DC  reversed  for  want  of  jurisdiction, 
and  that  the  sole  remedy  of  the  petitioners 
lies  in  an  appeal  to  the  fairness  and  sense 
of  justice  of  the  l^slative  branch  of  the 
government,  it  would,  of  course,  be  out  of 
place  for  me  to  discuss  the  grounds  upon 
which  the  laches  is  held  to  apply.  It  is 
manifest,  however,  that  the  reasoning  by 
which  I  have  been  led  to  the  conclusion  that 
the  court  was  without  jurisdiction,  if  sound, 
is  in  absolute  conflict  with  the  theory  that 
laches  can  be  imputed  to  the  petitioners  be- 
cause they  did  not  invoke  the  aid  of  the 
court  below  to  control  the  discretion  to  dis- 
tribute the  money  vested  in  the  Secretary 
of  the  Interior  by  the  acts  of  Congress  maic- 
ing  the  appropriations.  This  ground  of 
laches  being  put  out  of  view,  the  onl^  other 
theory  upon  which  it  can  be  rested  is  that, 
although  the  petitioners  formally  presented 
ntiieir  claim  to  the  Secretary  of  the  Interior 
§and  called  his  attention  to  their  rights, 
•  tliey  yet  lost  them  because  they  did  not 
foresee  that  that  officer  would,  without  no- 
tice, proceed  to  distribute  the  monev  to  the 
wrong  persons  and  upon  a  basis  which  the 

rvernment  now,  whether  advisedly  or  not 
need  not  consider,  declares  to  have  been 
absolutely  unjust  and  illegal. 

I  am  authorized  by  Mr.  Justice  Mo- 
Xenna  to  say  that  he  Joins  in  this  dissent. 


(187  U.  S.  447) 
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UNITED  STATES. 

Appealr-^rom  order  granting  Ueenee. 

A  proceeding  to  obtain  from  the  district  court 
of  the  United  States  for  the  district  of  Alas- 
ka the  license  for  ocean  and  coastwise  ves- 
sels plying  in  Alaskan  waters  prescribed  by 
thf>  act  of  Congress  of  March  8,  1899,  |  460 
(80  Stat  at  L.  1253,  1886,  chap.  429),  Is  not 


an  action  or  suit  In  which  a  final  Judgment 
can  be  rendered  from  which  petitioners  can 
appeal  to  the  Supreme  Court  of  the  United 
States,  although  their  petition  is  coupled 
with  a  protest  against  being  eompelled  t^ 
take  out  such  a  license. 


[Na  26.] 

Argued  Deoemher  8,  1902.    Decided 
ary  S,  1903. 


APPEAL  from  the  District  Court  of  the- 
United  States  for  the  District  of  Alas- 
ka lo  review  an  order  entered  in  a  proceed- 
ing to  obtain  a  license  for  ocean  and  coast' 
wise  vessels  plying  in  Alaskan  waters.  Af- 
firmed. 

See  same  ease  below,  99  Fed.  334. 

Statement  by  Mr.  Justice  Brewer  t 

Section  460  of  the  act  of  March  3,  1890' 
(3U  Stat,  at  L.  1253,  1336,  chap.  429),  enti- 
tled **An  Act  to  Define  and  Punish  Crimea 
in  the  District  of  Alaska,  and  to  Provide  a 
Code  of  Criminal  Procedure  for  Said  Dis-oD 
trict,"  reads:  ^ 

*  ''That  any  person  or  persons,  corporation* 
or  company,  prosecuting,  or  attempting  to 
prosecute,  anv  of  the  following  lines  of  busi- 
ness within  the  district  of  Alaska  shall  first 
appl^  for  and  obtain  license  so  to  do  from  a 
district  court,  or  a  subdivision  thereof  la 
said  district,  and  pay  for  said  license  for 
the  respective  lines  of  business  and  trade  as- 
follows,  to  wit:" 

Then  follows  a  list  of  forty-two  callings 
and  occupations,  among  which,  applicable  to 
the  nresent  case,  are  the  following: 

"Fisheries:  Salmon  canneries,  four  cents- 
per  case ;  salmon  salteries,  ten  cents  per  bar> 
rel;  fish-oil  works,  ten  cents  per  barrel;  fer^ 
tilizer  works,  twenty  cents  per  ton. 

"Ships  and  shipping:  Ocean  and  coast* 
wise  vessels  doing  local  business  for  hire- 
plying  in  Alaskan  waters,  one  dollar  per  ton 
per  annum  on  net  tonnage,  custom-houso- 
measurement  of  each  vessel." 

Section  461  makes  it  a  misdemeanor  to 
engage  in  any  of  the  occupations  referred  to- 
without  first  obtaining  a  license.  Section 
463  reads: 

"That  the  licenses  provided  for  in  thia- 
act  shall  be  issued  by -the  clerk  of  the  dis- 
trict court  or  anv  subdivision  thereof,  In 
compliance  with  the  order  of  the  court  or 
judge  thereof  duly  made  and  entered;  and 
the  clerk  of  the  court  shall  keep  a  full  ree- 
ord  of  all  applications  for  license,  and  of 
ail  recommendations  for  and  remonstrances- 
against  the  granting  of  licenses  and  of  the 
action  of  the  court  thereon.  The  clerk  of 
the  court  shall  be  entitled  to  receive  from 
each  applicant  for  a  license  a  fee  of  five  dol- 
lars, and  no  other  or  additional  compensa* 
tion  shall  be  paid  such  clerk  for  his  senricea 
in  connection  with  such  license  or  the  issue 
thereof:  And  providedy  That  the  clerk  of 
said  court  and  each  division  thereof  shaQ 
give  bond  or  bonds  in  such  amount  as  the 
Secretary  of  the  Treasury  may  require,  and 
in  such  form  as  the  Attorney  General  may 
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approve,  and  all  mon^s  received  for  licenses 
by  him  or  them  under  this  tost  shall  be  cov- 
ered into  the  Treasury  of  the  United  States, 
under  such  rules  and  regulations  as  the  Seo- 
^  retary  of  the  Treasury  may  prescribe." 
:J     On  July  5,  1890,  the  Pacific  Steam  Whal- 
«  ing  Company  filed* in  the  district  court  of 
the  United  States  for  the  district  of  Alaska 
a  petition  entitled: 

^In  the  Matter  of  the  Application  of  the 
Pacific  Steam  Whaling  Company  for  a  li- 
cense for  the  steamship  Wolcott,  the  steam- 
ship Excelsior,  the  steamship  Ne^rport,  and 
the  steamer  Qolden  Gate,  and  canneries,  and 
protest  thereon." 

It  alleged  that  the  petitioner  was  the  own- 
er of  the  steamships  Wolcott,  Excelsior 
Newport,  and  Golden  Gat^  engaged  in  doing 
a  local  business  for  hire  in  Alaskan  waters, 
and  was  also  engaged  in  the  business  of 
carrying  on  salmon  canneries  at  certain 
named  points  in  the  district.  It  denied  that 
it  was  subject  to  any  license  for  the  prosecu- 
tion of  eitJier  business,  notwithstanaing  the 
provisions  of  the  statute  referred  ta;  that, 
in  view  of  the  stringent  penalties  provided 
in  that  statute  for  carrying  on  business 
-without  the  required  license,  it  made  the 
-following  protest:  That  the  steamships 
were  taxed  as  its  property  in  the  port  of 
^an  Francisco,  California,  of  which  state 
■the  petitioner  was  a  corporation,  and  vras 
therefore  not  subject  to  a  license  tax  in  the 
•district  of  Alaska;  that  a  license  fee  at  the 
rate  of  $1  per  ton,  together  with  the  tax 
•charged  in  California  against  the  petitioner, 
made  a  double  tax,  and  was  unreasonable, 
•exorbitant,  oppressive,  and  amounted  to  the 
taking  of  petitioner's  property  without  due 
process  of  law;  that  the  title  of  the  act  un- 
•der  which  this  license  section  was  found  had 
no  reference  to  the  granting  of  a  license  for 
tile  prosecution  of  a  lawful  business,  and  the 
provisions  of  the  act,  so  far  as  they  purport 
to  require  the  payment  of  license  fees,  are 
vague,  unintelligible,  and  doubtful,  so  that  it 
eannot  be  reasonably  inferred  that  Congress 
intended  to  require  their  payment,  and  that 
if  460  and  461  of  the  act  were  eontraiy  to 
the  provisions  of  Sf  8  and  9  of  article  1  of 
the  Constitution  of  the  United  States,  and 
therefore  null  and  void.  The  prayer  of  the 
petitioner  was  as  follows: 

"1.  That  the  said  court  first  try  and  de- 
termine the  matter  as  to  whether  or  not  it 
is  necessary  for  the  said  petitioner  to  pay 
into  court  any  license  or  sum  of  money  what- 
o  soever  as  provided  under  said  act. 
!J     **2.  That   if   said   court   shall    determine 
•  that  your  petitioner  *with   respect  to  said 
steamships  Wolcott,  Excelsior,  Newport,  and 
Golden  Gate  should  first  pay  the  said  license 
fee  required  under  said  act  in  your  court, 
before  the  trial  and  determination  of  said 
eause  and  matters  herein  set  out,  that  the 
same  be  held  by  the  clerk  until  the  trial  and 
determination  of  the  matters  and  facts  set 
forth  herein. 

"3.  That  il  the  court  determines  that  a 
license  in  the  meantime  should  be  granted  to 
the  said  steamships,  or  dther  of  them,  as 
ocean  and  coastwise  vessels,  and  doing  local 


business  for  hire^  plying  in  Alaskan  waten. 
that  such  license  be  so  granted  and  said 
money  so  held  bv  the  clerk  of  the  court  un- 
der protest  as  aforesaid,  subject  to  the  fur- 
ther action  of  this  honorable  court" 

This  petition  was  verified  by  the  oath  of 
the  attorn^  of  the  petitioner.  A  copy  of 
the  petition  was  served  upon  the  United 
States  district  attorney  for  the  district  of 
Alaska,  the  amount  of  the  license  fees  was 
deposited  with  the  clerk  of  the  court,  and  a 
final  order  entered  on  January  2,  1900, 
which  directed  the  clerk  to  issue  the  license 
and  turn  the  money  deposited  into  the 
lYeasury  of  the  United  States,  adding:  ''So 
far  as  said  protestants  seek  relief  aAinsi 
the  payment  of  a  license  on  the  several  busi- 
nesses therein  described,  the  same  is  over- 
ruled, denied,  and  ignored  in  eadi  case  of 
protest.''  An  appeal  was  allowed  by  the 
district  judge,  and  a  transcript  of  the  record 
filed  in  this  court  on  Augtyst  15,  1900. 

Messrs,  S«  M.  Stookalttser,  Qwrgs  O. 
Heard,  John  R,  Wmn,  and  John  G.  Heid  for 
appellant. 

Solicitor  General  .'RichRTdm  and  Assist' 
ant  Attorney  General  Beck  for  the  United 
States. 

Mr.  Justice  Brewer  delivered  the  opiii> 
ion  of  the  court:  h 

The  proceeding  in  this  case  is  a  novel  ome^lj 
and  the  firsts  question  is  whether  there  was* 
any  action  or  suit>— any  case  within  the  con- 
stitutional provision,  art  3,  %  2,  extending 
the  judicial  power  of  the  United  States  ''to 
all  cases,  in  law  and  equity,  arising  under 
this  Constitution" — ^in  whien  was  entered  A 
final  judgment  or  decree  such  as  entitled  the 
petitioner  to  an  app^l.  "A  case  is  a  suit 
in  law  or  equity,  instituted  according  to  the 
regular  course  of  judicial  proceedings;  and 
when  it  involves  any  question  arising  under 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  it  is  within  the  judicial  pow- 
er confided  to  the  Union."    2  Stoiy,  Const 

8  1646;   Oslom  v.  Bank  of  United  States^ 

9  Wlieat  738,  819,  6  L.  ed.  204,  223.  Here 
a  petition  was  filed,  which  was  in  form  an 
application  for  a  license,  with  a  protest  thai 
the  petitioner  ought  not  to  be  compelled  to 
take  one  out.  The  application  was  granted, 
and  the  petitioner  could  certainly  not  appeal 
from  an  order  panting  that  which  he  asked 
for.  The  application,  it  is  true,  was  coup- 
led wit  h  a  protest,  but  who  ever  heard  of  an 
appeal  being  sustained  from  a  protest? 
There  was  no  suit  against  the  clerk  to  re* 
strain  him  from  receiving  the  license  money. 
He  was  not  made  a  party,  entered  no  appear- 
ance, and  no  decree  was  rendered  n)r  or 
against  him. 

The  power  to  grant  licenses  was  by  the 
statute  vested  in  the  district  court,  or  a 
judge  thereof.  Giving  an  interpretation  to 
the  petition  the  most  favorable  to  the  peti- 
tioner, it  was  an  application  to  a  tribunal 
having  judicial  functions  to  restrain  itself 
from  the  discharge  of  administrative  duties. 
It  is  contended  that  the  nnture  of  the  pro- 
ceeding is  not  changed  by  uniting  judicial 
functions  and  administrative  duties  in  the 
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same  tribtmal;  that  it  is  the  same  as  though 
such  functions  and  duties  were  exercised  by 
dilTerent  bodies  or  officers,  and  that  it  is  to 
be  treated  as  though  it  was  an  application 
to  a  judicial  tribunal  to  restrain  a  different 
and  administrative  officer  from  the  discharge 
of  administxatiye  duties.  Congress,  it  is 
said,  cannot,  by  imposing  both  sets  of  duties 
upon  the  same  tribunal,  deprive  a  party  of 
a  right  which  he  would  have  if  those  duties 
were  intrusted  to  different  olUcials.  If  we 
eiare  justified  in  giving  this  interpretation  to 
IJthe  proceeding  we  meet  the  familiar  doc- 
•  trine  that  an  injunction  will  not  lie  t6*  re- 
strain the  collection  of  a  tax  on  the  mere 
ground  of  its  illegality.  Dotos  v.  Chioago, 
11  Wall.  103,  20  L.  ed.  65;  Hanneioinkle  v. 
Georgetown,  15  Wall.  547,  21  L.  ed.  231; 
iitaU  Railroad  Tax  Vases,  92  U.  8.  675,  9ub 
nom,  Taylor  v.  Secor,  23  L.  ed.  663 ;  MiltDau- 
kee  v.  Koeffler,  116  U.  S.  219,  20  L.  ed.  612, 
6  Sup.  Ct.  Rep.  372.  And  this  is  true 
whether  these  taxes  are  local  or  general,  or, 
if  general,  whether  internal  revenue  or  di- 
rect taxes.  Indeed,  in  respect  to  internal 
revenue  taxes  §  3224,  Revised  Statutes  [U. 
8.  Comp.  Stat  1901,  p.  2088],  specifically 
provides:  "No  suit  for  the  purpose  of  re- 
strain ins  the  assessment  or  collection  of  anv 
tax  shall  be  maintained  in  any  courL^' 
Something  more  than  mere  illegality  is  nec- 
essary to  justify  the  interference  of  a  court 
of  equity.  But  it  does  not  appear  that  the 
tax  if  unpaid  would  cast  a  cloud  upon  the 
title  to  any  real  estate,  or  work  irreoarable 
injury.  While  it  may  be  that  the  failure  to 
pay  the  tax  would  expose  the  petitioner  to 
A  multiplicity  of  prosecutions  for  misde- 
meanor, yet  neither  the  district  court,  nor 
the  judge,  nor  the  clerk,  initiates  criminal 
proceedings,  and  the  district  attorney — ^the 
prosecuting  officer — was  not  made  a  party 
to  the  suit.  True,  an  order  was  entered  that 
he  be  notified  of  the  pendency  of  the  appli- 
cation, and  he  appeared  as  amicus  ourioB, 
Even  had  he  been  made  a  party,  would 
equity  entertain  a  bill  to  restrain  criminal 
prosecutions?  Re  Satcyer,  124  U.  S.  200, 
31  L.  ed.  417,  8  Sup.  Ct.  Rep.  482;  Hark- 
rader  v.  Wadley,  172  U.  8.  148,  43  L.  ed. 
399,  19  Sup.  Ct.  Rep.  119;  Fitts  v.  MeOhee, 
172  U.  8.  516,  43  L.  ed.  535,  19  Sup.  Ct.  Rep. 
269. 

It  is  said  that  unless  this  application  can 
be  sustained  the  petitioner  is  without  reme- 
dy, and  that  there  is  no  wrong  without  a 
remedy.  While,  as  a  general  statement, 
this  may  be  true,  it  does  not  follow  that  it 
is  without  exceptions,  and  especially  does  it 
not  follow  that  such  remedy  must  always  be 
obtainable  in  the  courts.  Indeed,  as  the 
government  cannot  be  sued  without  its  con- 
sent, it  may  happen  that  the  only  remedy  a 
party  has  for  a  wrong  done  by  one  of  its  of- 
ficers is  an  application  to  the  sense  of  jus- 
tice of  the  legislative  department.  Still, 
we  must  not  be  understood  as  deciding  that 
the  only  remedy  in  this  case  was  an  appeal 
to  Congress.  It  was  held  in  Elliott  v. 
Swarticout,  10  Pet.  137,  157,  9  L.  ed.  373, 
3S1,  that>  under  the  law  as  it  stood  at  that 
time.  Congress  having  made  no  special  pro- 


vision, where  a  collector  had  charged 
sive  duties,  and  the  par^  paying  them,  Ihm 
order  to  get  possession  of  his  go<^,  aeoom^9 
panied  tha*payment  by  a  decliu-ation  to  the* 
collector  that  he  intended  to  sue  him  to  re- 
cover back  the  amount  erroneously  paid  and 
by  a  notice  not  to  pay  it  over  to  the  Treas- 
ury, an  action  could  be  maintained  against 
the  collector  for  the  excessive  charse.  The 
court  said  that  the  question  as  to  the  right 
to  recover  must  be  answered  in  the  affirma- 
tive, ^'unless  the  broad  proposition  can  be 
maintained  that  no  action  will  lie  against 
a  collector  to  recover  back  an  excess  of  du- 
ties paid  him;  but  that  recourse  must  be 
had  to  the  government  for  redress.  Such  a 
principle  would  be  carrying  an  exemption 
to  a  public  officer  bejrond  anv  protection 
sanctioned  by  any  principles  of  law  or  sound 
public  policy."  See  also  Gary  v.  Curtis,  ^ 
How.  236,  11  L.  ed.  576;  Curtis  v.  Fiedler, 
2  Black,  461,  17  L.  ed.  273.  In  Erskine  ▼. 
Van  Arsdale,  15  Wall.  75,  21  L.  ed.  63,  a 
case  of  internal  revenue  taxes,  it  was  said 
by  Chief  Justice  Chase  (p.  77,  L.  ed.  p.  64) : 
"Taxes  illegally  assessed  and  paid  may  al- 
^'ays  be  recovered  bade,  if  the  collector  iin* 
derstands  from  the  payer  that  the  taxes  are 
r^rded  as  illegal,  and  that  suit  will  be  in- 
stituted to  compel  the  refunding  of  them.*^ 
And  in  State  Railroad  Taw  Cases,  92  U.  8» 
613,  sub  nom.  Taylor  v.  Secor,  23  L.  ed.  673^ 
Mr.  Justice  Miller  observed:  'The  govern- 
ment of  the  United  States  has  provid^,  botb 
in  the  customs  and  in  the  internal  revenue^ 
a  complete  system  of  corrective  justice  in 
regard  to  all  taxes  imposed  by  the  raierat 
government,  which  in  both  branches  ie- 
founded  upon  the  idea  of  appeals  within  the 
executive  departaients.  If  the  party  ag- 
grieved does  not  obtain  satisfaction  in  thb- 
niode,  there  are  provisions  for  recovering  the 
tax  after  it  has  been  paid,  by  suit  against 
the  collecting  officer.  But  there  is  no  place 
in  this  Fystem  for  an  application  to  a  court 
of  justice  until  after  the  money  is  paid."^ 
Patton  V.  Brady,  184  U.  8.  614,  46  L.  ed. 
717,  23  Sup.  Ct.  Rep.  493.  By  the  statute 
the  clerk  is  made  the  collector  of  the  license 
taxes,  and  if  this  tax  was  illegal  and  paid 
under  protest,  and  nothing  in  this  or  ciher 
legislation  of  Congress  restricts  such  an  ae- 
tion,  very  likely  under  these  authorities  a& 
action  would  lie  acainst  him  for  the  mon^ 
thus  wrongfully  tiucen  from  the  petitioner. 

It  may  be,  also,  that  an  action  could  be 
maintained  in  the  court  of  claims,  or  in  one 
of  the  circuit  or  district  courts  of  the  United  J 
States,  under  the  Tucker  act,  to  recover  di-5 
rectly*frora  the  United   States.    Dooley  ▼.* 
United  States,  182  U.  8.  222,  46  L.  ed.  1074, 
21  Sup.  Ct.  Rep.  762.    But  we  are  not  called 
upon  to  decide  what  remedy  by  suit  or  ac- 
tion, if  any,  the  petitioner  may  have.     It  is 
enough  now  to  hold,  as  we  do,   that  this 
novel  proceed inc:  was  not  a  suit  or  action  In 
which  a  final  decree  or  judgment  was  ren- 
dered from  which  the  petitioner  could  take 
an  appeal  to  this  court. 

The  order  of  the  District  Court  is  affirmed. 

The  Chief  Justice  took  no  part  in  the 
decision  of  this  ease. 
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(187  U.  &  4S4) 

PAOIFIO     COAST     STEAMSHIP     COM- 
PANY, Appt,, 

V. 

UNITED  STATES,    (Na  20) 


PACIFIC     COAST     STEAMSHIP     COM- 
PANY, Appt., 

UNITED  STATES.    (Na  30) 


PACIFIC     COAST     STEAMSHIP     COM- 
PANY, Appt., 

V, 

UNITED  STATES.    (No.  81) 

Appeal — from  order  granting  lioenee, 

Tboae  cases  ax»  Koverned  by  tiie  decision  in  Pa- 
eifie  Steam  Whaling  Co.  v.  United  Btatee, 
ante,  164. 

[Nob.  29,  80,  81.] 

Argued  Deoemher  8,  190t,    Decided  JoMOr 
ary  6,  190S, 

APPEALS  from  the  District  Court  of  the 
United  States  for  the  District  of  Alaska 
to  review  orders  entered  in  proceedings  to 
obtain  licenses  for  ocean  and  coastwise  yes- 
Mis  plying  in  Alaskan  waters.    Aftirmed, 

See  same  case  below,  99  Fed.  334. 

Meeare.  8«  M.  Stookslas®'*  George  0. 
Beard,  John  R.  Winng  and  John  O,  Heid  for 
appellant. 

Bolieitor  General  Blohards  and  Aeeiet' 
ant  Attorney  General  Beck  for  the  United 
States. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

These  three  cases  are  substantially  similar 
to  the  one  iust  decided,  and  for  the  reasons 
stated  in  the  opinion  therein  the  orders  of 
the  Dietriet  Court  in  each  are  affirmed. 

The  CHior  Jubtigb  took  no  part  in  the 
decision  of  thei 


(187  U.  &  466) 

A.  W.  CORBUS,  Appt., 

V. 

ALASKA   TREADWELL   GOLD   MINING 
COMPANY. 

Squitg — euit  hy  atoekholder  againet  eorpo- 
rafioyi*-ooI2tiWon  —  irreparable  injury — 
demand  on  direotore. 

A  salt  In  equity  by  a  stockholder  against  the 
corporation  to  restrain  It  from  paying  an 
Alaskan  license  tax  was  properly  dismissed, 
where  the  corporation  made  no  serious  de- 
fense, and  there  was  no  showing  of  Irrepara- 
ble Injury  or  of  any  effort  to  secure  action 
by  the  corporation  or  Its  directors,  as  is  re- 
quired by  equity  rule  94,  other  than  a  de- 
mand on  the  resident  managing  agent,  the 
distance  of  such  directors  from  the  place 
where  plaintiff  resides  and  in  which  the 
court  is  held  being  relied  upon  as  an  excuse 
for  not  making  any  further  effort. 

[No.  10.1 


Argued  April  25,  1901.  Ordered  for  reargth 
ment  April  29, 1901.  Reargued  December 
8,  1902.    Decided  January  5,  190S. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Alas- 
ka to  review  a  decree  dismissing  a  suit  hj  a 
stockholder  against  the  corporation  to  re- 
strain it  from  paving  a  tax.    Affirmed. 
See  same  case  below,  99  Fed.  334. 

Statement  bj  Mr.  Justice  Brewer  t 

This,  like  the  preceding  cases,  wtm 
brought  to  prevent  the  payment  of  an  Alas- 
kan license  tax.  The  method  pursued  was, 
however,  different.  It  is  a  suit  in  equity 
brought  by  a  stockholder  against  a  corpora- 
tion— ^the  stockholder  and  the  corporation 
being  the  sole  parties  plaintiff  and  defend- 
ant— ^to  restrain  it  from  paying  the  tax. 
Notice  was  given  to  the  United  States  dis- 
trict attorn^  of  the  pendency  of  the  suit, 
who  appeared  as  amtoua  curia,  and,  dis- 
claiming any  intention  of,  in  any  manner,  e 
representing;  or  binding  the  United  States,  $ 
denied  tha^iurisdiction  of  the  court,  its  right* 
to  enjoin  the  defendant  from  paying  the  li- 
cense, and  argued  in  favor  of  the  constitu- 
tionality of  the  law. 

The  bill  alleged  that  the  defendant  was  in* 
corporated  under  the  laws  of  the  state  of 
Minnesota,  and  engaged  in  mining  and  mill- 
inff  ore  in  the  district  of  Alaska,  with  an 
office  and  manager  in  the  district;  that  "the 
general  control  of  the  affairs  of  said  com- 
pany is  intrusted  to  a  board  of  directors  who 
reside  in  San  Francisco,  state  of  California, 
and  are  nonresidents  of  the  district  of  Alas- 
ka; that  the  complete  control  and  manage- 
ment of  the  affaira  of  said  company  in 
Alaska  are  under  the  supervision  and  con- 
trol of  its  general  superintendent  and  mansp 
ger,  J.  P.  Corbus." 

It  is  further  averred  that  the  company  by 
its  general  superintendent  in  Alaska  is  in- 
tending to  pay  the  license  tax  which,  for  the 
year  banning  July  1,  1899,  amounted,  with 
the  clerk's  fee,  to  the  sum  of  $1,876.  After 
denving  the  legality  of  the  tax  the  bill  pro- 
ceeds: 

"Your  orator  further  shows  that  this  suit 
is  not  a  collusive  one,  brought  to  confer  ju- 
risdiction of  the  case  upon  this  court,  of 
which  it  would  not  otherwise  have  cogni- 
zance; that  your  orator  has  not  been  able^ 
because  of  the  great  distance  at  which  the 
directors  of  said  company  reside,  to  request 
them  to  refuse  to  pay  said  tax  and  to  apply 
for  said  license,  but  has  made  such  request 
of  the  officers  or  agents  of  said  company  con- 
trolling its  business  in  Alaska,  but  thev 
have  failed  and  refused  not  to  make  such 
application  and  pay  such  tax,  for  the  rea- 
son that,  thouffh  Uiey  doubt  the  constitu- 
tionality of  said  law,  the  pains  and  penalties 
imposed  by  said  act  for  the  omission  so  to  do 
are  so  severe  that  said  company  nnd  its  said 
officers  and  afrents  fear,  and  have  reason  to 
fear,  the  great  loss  and  injury  in  defending 
prosecution  that  might  be  brou;Tht  againn 
it  for  the  failure  to  comply  with  said  law; 
that  they  deem  it  better  to 'submit  to  the  le- 
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S.I  tax  than  to  incur  the  eouBequenees  of 
e  failure  to  comply  with  it;  that  your 
orator  is  advised  that  there  ia  no  procedure 
provided  by  law  whereby  said  company 
oould  test  the  validity  of  said  law  and  the 
^constitutionality  of  said  tax  without  incur- 
M  ring  the  pains  and  penalties  therein  pro- 
s' vided  fornhe  violation  thereof,  inasmuch  as 
the  said  act  requires  the  voluntary  payment 
of  the  tax  imposed  under  a  penalty  of  neavy 
forfeiture  ana  fines  for  the  failure  to  make 
such  voluntary  payment;  that  the  said  com- 
pany, in  view  of  the  foregoing,  has  refused 
and  still  refuses  and  intends  omitting  to 
comply  with  complainant's  demand  to  re- 
fuse to  pay  said  tax,  and  has  resolved  and 
determined  and  intends  to  comply  with  all 
and  sing[iilar  the  provisions  of  said  chapter 
44  of  said  act  of  Congress,  and  to  pav  said 
tax  upon  its  stamps  and  upon  its  said  mer- 
cantile establishment,  amounting  to  the 
Bald  sum  of  $1,875  for  the  said  year,  and  to 
continue  the  payment  of  a  like  or  greater 
turn  for  each  year  hereafter. 

"Your  orator  further  shows  that  if  said 
oompany  and  its  officers^  as  they  have  pro- 
posed and  declared  their  intention  to  do, 
shall  pay  said  tax,  the  assets  of  the  said 
oompanv  will  be  thereby  diminished  and 
lessened,  as  well  as  the  dividends  to  be  de- 
elared  upon  the  stock  thereof,  and  the  value 
of  the  shares  of  said  company,  including  the 
shares  owned  bv  your  orator  and  all  others 
in  whose  behalf  this  suit  is  brought;  and 
your  orator  further  shows  that  this  involves 
more  than  the  sum  of  $5,000;  that,  unless 
the  company  should  comply  with  said  act,  or 
this  court  grant  the  relief  herein  prayed 
for,  the  said  company  would  be  exposed  to 
A  multiplicity  of  suits  and  prosecutions  for 
the  violation  of  said  act,  and  would  be  put 
to  great  expense  and  sndffer  irreparable  in- 
iuiy  in  defending  said  suits  and  avoiding 
the  fines  and  forfeitures  provided  by  the 
said  act,  and  its  assets  and  the  value  of  its 
shares  would  be  therdsy  greatly  lessened,  to 
the  great  and  irreparable  injury  and  dam- 
age to  your  orator  and  other  shareholders 
fai  said  company." 

A  demurrer  to  the  bill  was  sustained,  and 
a  decree  entered  dismissing  the  suit.  A  sin- 
ffle  opinion  was  filed  by  the  district  judge 
in  disposing  of  all  of  these  tax  cases.  In 
that  opinion,  and  with  special  reference  to 
the  present  case,  he  said: 

"In  the  cases  at  bar  the  district  attorney, 
■o  far  as  he  had  the  right  to  do  so,  the  gov- 
ernment not  being  a  party  to  the  suits, 
oo  raised,  not  only  the  question  of  the  jurisdic- 
*$  tion  of  the  court  because  the  plaintiffs  had 
•  a  plain,  speedy,  and  adequate  remedy*  at 
law,  but  insisted  that  the  suits  were  of  a 
friendly  nature,  collusive  in  character,  and 
brought  for  the  sole  purpose  of  conferring 
jurisdiction  upon  the  court,  to  the  end  that 
the  defendants  might  escape  paying  the  li- 
cense fee  imposed  by  law.  And  when  all 
the  facts  are  taken  together,  as  disclosed  by 
the  record,  some  color  is  lent  to  the  latter 
contention.  Take  the  case  of  Corhua  ▼. 
Alaska  Treadtoell  Gold  Min.  Co.  The  bill 
-was  filed  July  17,  the  subpcena  served  Juiy 


19,  commanding  the  defendant  to 
the  bill  within  tw«n^  days.  No  appear- 
ance was  made  by  defendant,  however,  and 
no  pleading  filed  until  November  Iff,  nearly 
four  months  after  the  filing  of  the  bill,  and 
not  until  about  the  time  the  matter  waa 
called  up  for  hearing,  when  a  demurrer  was 
interposed.  Counsel  for  defendant  did  not 
contend  for  hia  demurrer,  made  no  arini- 
ment,  and  filed  no  brief  in  support  of  toe 
same,  and  in  the  very  nature  of  the  case  tlit 
interests  of  the  plaintiff  and  defendant  an 
identical.  Then,  if  the  object  and  purpose 
of  the  suit  is  solely  to  test  the  constitution- 
ality of  the  law  witiiout  first  paying  into 
the  United  States  Treasury  the  amount  of 
the  license  tax  (and  there  can  be  no  other 
object),  and  if  the  court  will  sustain  the 
plaintiff  and  enjoin  the  defendant  as  prayed, 
how  is  the  private  citizen  to  avail  himiBelf 
of  a  similar  remedy?  Who  shall  enjoin 
him  and  save  him  from  paying  his  tax  un- 
til the  constitutionality  of  the  law  is  de- 
termined? And  if  he  cannot  avail  himself 
of  this  manner  of  suit,  why  should  corporar 
tions  or  copartnerships  be  permitted  to  do 
so?  Why  should  not  corporations  and  in- 
dividuals have  and  be  permitted  to  exercise 
identically  the  same  l^^al  rights  and  reme- 
dies under  the  law?"    199  Fed.  338.] 

From  the  decree  of  dismissal  the  plaintiff 
appealed  to  this  courL 

i/Msrt.  Im  T.  Mlohener,  W.  W.  Dudlep^ 
J,  F.  Malony^  and  /.  H.  Cohh  for  appella^ 
on  first  argument. 

No  counsel  for  appellee. 

Messrs,  S.  M.  Btookslaso'*  Oeorg^  O. 
Heard,  John  R.  Winn,  and  John  O.  Heid  for 
appellant  on  reargument. 

Bolioitor  General  Richards  and  Assisi- 
ant  Attorney  General  Beck  for  the  United 
SUtee. 


*Mr.  Justice 
ion  of  the  court: 
The  thought 


delivered  the  opln-* 


ited  by  the  quotation 
from  the  opini<m  6i  the  district  iudge  im- 
presses us  forcibly.  Evidently  the  plain- 
tiff patterned  his  proceeding  upon  Polloek 
V.  Farmers'  Loan  d  T.  Co,  iSl  U.  S.  429,  89 
L.  ed.  759,  15  Sup.  Ct  Rep.  673.  But  that 
case  does  not  determine  to  what  extent  a 
court  of  equity  wiH  permit  a  stockholder  to 
maintain  a  suit  nominally  against  the  cor- 
poration but  really  for  its  benefit.  Hawes 
V.  Oakland^  104  U.  S.  450,  sub  nom.  Hatoes 
V.  Contra  Costa  Water  Co,  26  L.  ed.  827,  is 
pertinent  in  this  direction.  In  that  case  a 
citizen  of  New  York,  a  stockholder  in  the 
Contra  Costa  Waterworks  Company,  a  Cali- 
fornia corporation,  filed  his  bill  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  California  against  the  city  of  Oak- 
land, the  waterworks  company,  and  its  di- 
rectors. The  gravamen  of  the  bill  was 
that  the  city  claimed  and  received  from  the 
company  without  compensation  a  supply  of 
water  for  all  mimicipal  purposes  whatever; 
that  the  claim  had  no  legal  foundation,  and 
that  such  supply  without  compenaatioh  re* 
suited   in   a   diminution   of   tne  dividends 
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which  should  eome  to  fhe  plaintiff  and  other 
■tookholden,  and  a  decnaae  in  the  Talue  of 
their  stock.  The  bill  farther  alleged  that 
the  plaintiff  applied  to  the  directors  to  de- 
sist from  sucii  illegal  practice  and  take 
immediate  proceedings  to  preyent  the  city 
from  taking  water  from  the  waterworks 
without  compensation,  but  that  they  declined 
to  do  so,  and  threatened  to  continue  to  fur- 
nish water  to  the  city  of  Oakland  free  of 
charge  for  all  municipal  purposes,  as  had 
theretofore  been  done.  To  tnis  bill  the 
company  and  its  directors  failed  to  make  an- 
swer or  other  defense.  The  city  of  Oakland 
filed  a  demurrer,  which  was  sustained  and 
the  bill  dismissed,  and  from  such  decree  the 
case  was  appealed  to  this  court.  The  opin- 
ion, which  IS  too  long  to  quote  in  full,  opens 
with  these  observations  (pp.  462,  468,  L.  ed. 
p.  829) : 

"Since  the  decision  of  this  court  in  Dodge 
T.  WooUey,  18  How.  331,  16  L.  ed.  401,  t^e 
principles  of  which  have  reoeiTcd  more  than 
once  the  approval  of  this  oourt»  the  fre- 
quency  with  which  the  most  ordinaiy  and 
o  usual  chancery  remedies  are  sought  in  the 
§  Federal  courts  by  a  single  stockholder  of  a 
•  corporation  who^possesses  the  requisite  citi- 
senship,    in    eases    where    the    corporation 
whose  rights  are  to  be  enforced  cannot  sue 
in  those  courts,  seems  to  justify  a  considera- 
ti<m  of  the  grounds  on  which  that  case  was 
decided,  and  of  the  just  limitations  of  the 
exercise  of  those  principles. 

"This  practice  nas  grown  until  the  oorpo- 
rations  created  by  the  laws  of  the  states 
bring  a  large  part  of  their  controversies 
with  their  neighbors  and  fellow  citizens 
into  the  courts  of  the  United  States  for  ad- 
judication, instead  of  resorting  to  the  state 
courts,  which  are  their  natural,  their  law- 
ful, and  their  appropriate  forum.  It  is  not 
difficult  to  see  now  this  has  come  to  pass. 
A  corporation  having  such  a  controvert, 
whidk  it  is  foreseen  must  end  in  litigation, 
and  preferring  for  any  reason  whatever  that 
this  litigation  shall  take  place  in  a  Federal 
courty  in  which  it  can  neither  sue  its  real 
antagonist  nor  be  sued  by  it,  has  recourse 
to  a  holder  of  one  of  its  shares,  who  is  a 
citizen  of  another  stata  This  stockholder 
is  called  into  consultation,  and  is  told  that 
his  corporation  has  rights  which  the  direct- 
ors refuse  to  enforce  or  to  protect.  He  in- 
stantly demands  of  them  to  do  their  duty 
in  this  regard,  which,  of  course!,  they  fail  or 
refuse  to  do,  and  Uiereupon  he  discovers 
that  he  has  two  causes  of  action  entitling 
him  to  equitable  relief  in  a  court  of  chan- 
cery; namely,  one  against  his  own  company 
of  which  he  is  a  corporator,  for  refusing  to 
do  what  he  has  requested  them  to  do^  and 
the  other  against  the  par^  which  contests 
the  nutter  in  controversy  with  that  corpo- 
ration. These  two  causes  of  action  he  com- 
bines in  an  equity  suit  in  the  eirenit  court 
of  the  United  States,  because  he  is  a  citizen 
of  a  different  state,  though  the  real  parties 
to  the  controversy  could  have  no  standing 
in  that  court.  If  no  nonresident  stodcholder 
exists,  a  transfer  of  a  few  shares  is  made  to 
some  cititen   of   another   state,   who   then 


brings  the  suit.  The  real  defendant  in  thla 
action  may  be  quite  as  willing  to  have  the 
case  tried  in  the  Federal  court  as  the  corpo- 
ration and  its  stockh^der.  If  so,  he  makes 
no  objection,  and  the  case  proceeds  to  a 
hearing.  Or  he  may  file  his  answer  denying 
the  special  ^rounds  set  up  in  the  bill  as  a 
reason  for  the  stockholders  interference,  at 
the  same  time  that  he  answers  to  the  merits,  g 
In  either  event  the  whole  case  is  prepared^ 
for  hearing* on  the  merits,  the  right  of  the* 
stockholder  to  a  standing  in  equity  receives 
but  little  attention,  and  the  overburdened 
courts  of  the  United  States  have  this  addi- 
tional important  litigation  imposed  upon 
them  by  a  simulated  and  conventional  ar- 
rangement, imauthorized  hj  the  facts  of  the 
case  or  by  the  sound  principles  of  equity 
jurisdiction." 

Mter  a  full  discussion,  with  the  citation 
of  many  authorities,  the  conclusion  ia 
summed  up  in  these  words  (pp.  460,  461,  L. 
ed.  p.  832) : 

''We  understand  that  doctrine  to  be  thai 
to  enable  a  stockholder  in  a  corporation  ta 
sustain  in  a  court  of  equity,  in  his  own 
name,  a  suit  founded  on  a  right  of  action 
existing  in  the  corporation  itself,  and  in 
which  the  corporation  itself  is  the  appro- 

Sriate  plaintiff,  there  must  exist  as  the  zoun« 
ation  of  the  suit — 

"Some  action,  or  threatened  action,  of 
the  managing  board  of  directors  or  trusteea 
of  the  corporation  which  is  beyond  the  au- 
thority conferred  on  them  by  their  charter 
or  other  source  of  organization; 

**0r  such  a  fraudulent  transaction  com- 
pleted or  contemplated  by  the  acting  man- 
agers, in  connection  with  some  other  party,, 
or  among  themsdves,  or  with  other  share- 
holders, as  will  result  in  serious  injury  ta 
the  corporation,  or  to  the  interests  of  th» 
other  shareholders; 

"Or  where  the  board  of  directors,  or  a  ma^ 
jority  of  them,  are  acting  for  their  own  is- 
teresit,  in  a  manner  destructive  of  the  cor- 
poration itself,  or  of  the  rights  of  the  other 
shareholders; 

"Or  where  the  majority  of  shareholdera> 
themsdves  are  oppressively  and  illegal]/ 
pursuing  a  course  m  the  name  of  the  corpo- 
ration, which  is  in  violation  of  the  rights 
of  the  other  shareholders,  and  which  can 
onl^  bo  restrained  by  the  aid  of  a  court  of 
equity. 

"Possibly  other  cases  may  arise  in  which, 
to  prevent  irremediable  injury,  or  a  total 
failure  of  justice,  the  court  would  be  justi- 
fied in  exercising  its  powers,  but  the  for^o- 
in^  may  be  regarded  as  an  outline  of  tiie 
prmciples  which  govern  this  class  of  cases. 

"But,  in  addition  to  the  existence  of  griev-esi 
ances  which  call  for  this  Kind  of  relief,  it  is^ 
equally  important  that,   before  the* share-* 
holder  is  permitted  in  his  own  name  to  in- 
stitute and  conduct  a  litigation  which  usu- 
ally belongs  to  the  corporation,  he  should 
show  to  the  satisfaction  of  the  court  that  he 
has   exhausted    all   the   means    within    his 
readi  to  obtain,  within  the  corporation  it- 
self, the  redress  of  his  grievances,  or  action 
in  conformity  to  his  iddies.    He  must  make- 
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an  earnest,  not  a  simulated,  effort,  with  the 
managing  body  of  the  corporation,  to  in- 
duce remedial  action  on  their  part,  and  this 
must  be  made  apparent  to  the  courts  If 
time  permits,  or  has  permitted,  he  must 
show,  if  he  fails  with  the  directors,  that  he 
has  made  an  honest  effort  to  obtain  action 
by  the  stockholders  as  &  body,  in  the  mat- 
ter of  which  he  complains.  And  he  must 
sliow  a  case,  if  this  is  not  done,  where  it 
could  not  be  done,  or  it  was  not  reasonable  to 
require  it."  See  also  Detroit  v.  Dean,  106 
U.  S.  637-542,  27  L.  ed.  300,  302,  1  Sup.  Ct. 
Rep.  660;  Quincy  y.  Steel,  120  U.  8.  241,  30 
L.  ed.  624,  7  Sup.  Ct  Rq^  620. 

While  this  case  is  unlike  that  in  that  it 
does  not  attempt  to  transfer  from  a  state  to 
a  Federal  court  a  controversy  which  really 
belongs  in  the  former, — there  being  none 
other  than  Federal  courts  in  the  t^itory, 
— ^yet  the  principle  is  the  same,  for  it  is  an 
effort  to  secure  for  the  benefit  of  the  corjK>- 
i|ition  an  injunction  which  it  could  not  it- 
self obtain,  and  which  no  individual  simi- 
larly situated  can  obtain. 

Immediately  after  announcing  the  deci- 
sion in  naioes  v.  Oakland,  104  U.  8.  450, 
Bub  nom.  Hawes  v.  Contra  Costa  Water  Co. 
26  L.  ed.  827,  this  court  promulgated  an 
additional  equity  rule  (rule  94) : 

"Every  bill  brought  by  one  or  more  stock- 
holders in  a  corporation  against  the  corpo- 
ration and  other  parties,  founded  on  rights 
which  may  propeny  be  asserted  by  the  cor- 
poration, must  be  verified  by  oath,  and  must 
contain  an  allegation  that  the  plaintiff  was 
a  shareholder  at  the  time  of  the  transac- 
tion of  which  he  complains,  or  that  his 
share  had  devolved  on  him  since  by  opera- 
tion of  law;  and  that  the  suit  is  not  a  col- 
lusive one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  whcih  it 
would  not  otherwise  have  cof^nizance.  It 
must  also  set  forth  with  particularity  the 
efforts  of  the  plaintiff  to  secure  such  action 
as  he  desires  on  the  part  of  the  managing 
directors  or  trustees,  and,  if  necessary,  of 

n  the  shareholders,  and  the  causes  of  his  fail- 

§are  to  obtain  such  action." 

•  *It  must  not  be  understood  that  a  mere 
technical  compliance  with  the  foregoing 
rule  is  sufficient,  and  precludes  all  inquiry 
as  to  the  right  of  the  stockholder  to  main- 
tain a  bill  against  the  corporation.  This 
court  will  examine  the  bill  in  its  entirety, 
and  determine  whether,  under  all  the  cir- 
cumstances, the  plaintiff  has  made  such  a 
showing  of  wrong  on  the  part  of  the  corpo- 
ration or  its  officers  and  injury  to  himself 
as  will  justify  the  suit.  The  directors  rep- 
resent all  the  stockholders,  and  are  pre- 
sumed to  act  honestly  and  according  to 
their  best  judgment  for  the  interests  of  all. 
Their  judgment  as  to  any  matter  lawfully 
confided  to  their  discretion  may  not  lightly 
be  challenged  by  any  stockholder  or  at  his 
instance  submitted  for  review  to  a  court  of 
equity.  The  directors  may  sometimes  prop- 
erly waive  a  legal  right  vested  in  the  corpo- 
ration in  the  belief  that  its  best  interests 
will  be  promoted  by  not  insisting  on  such 
ripht.     They  may  regard  the  expense  of  en- 


forcing the  right  or  the  furtherance  of  the 
general  business  of  the  corporation  in  deter- 
mining whether  to  waive  or  insist  upon  tha 
right.  And  a  court  of  equity  may  not  be 
called  upon  at  the  appeal  of  any  sinsle 
stockholder  to  compel  the  directors  or  uia 
corporation  to  enforce  every  right  whidi  it 
may  possess,  irrespective  of  other  consider- 
ations. It  is  not  a  trifling  thing  for  a 
stockholder  to  attempt  to  coerce  the  direct- 
ors of  a  corporation  to  an  act  which  their 
J'udgment  does  not  approve,  or  to  substituta 
lis  judgment  for  theirs.  As  said  in  Dodge 
V.  WooUey,  18  How.  344,  15  L.  ed.  406: 
"The  circumstances  of  each  case  must  d^er- 
mine  the  jurisdiction  of  a  court  of  equity  to 
give  the  relief  sought." 

it  appears  from  the  bill  that  the  capital 
stock  of  the  corporation  is  divided  into  200,- 

000  shares  of  the  par  value  of  $26  each,  of 
which  the  plaintiff  is  the  owner  of  100 
shares;  that  the  total  annual  tax,  including 
fees,  amounts  to  $1,876,  which  results  in  a 
charge  upon  the  plaintiff's  interest  of  lest 
than  $1  a  year.  Phis  would  scarcely  be  a 
case  of  "irremediable  injury  or  a  total  fail- 
ure of  justice,"  as  indicated  in  next  to  the 
last  paragraph  of  the  quotati(m  from  tha 
opinion  of  this  court  in  Hawea  v.  Oakland, 
Indeed,  the  tax  upon  the  company  of  $3  a 
stamp  for  each  of  the  640  stamps  used  by  it^ 
in  the  crushing  and  reduction  of  ore  does  not§ 
appear  to  be  such  as  ^threatens  ruin  to  the  * 
company.  It  does  not  appear  from  the  bill 
that  anv  other  stockholder  shares  with  the 
plaintiff  his  belief  in  the  illegality  of  tha 
tax,  or  objects  to  its  payment  by  the  corpo- 
ration, although,  of  course^  it  may  be  as- 
sumed that  every  person  is  willing  to  be  re- 
lieved from  the  payment  of  a  tax  if  other 
parties  will  bring  about  that  relief  without 
any  trouble  to  himself. 

Again,  aa  suggested  by  the  district  judge 
in  his  opinion,  the  plaintiff  could  not  main- 
tain an  injunction  suit  to  restrain  a  simi- 
lar tax  upon  himself,  and  why  should  he  ha 
permitted  to  secure  a  relief  to  the  corpora- 
tion (of  which  he  is  a  minor  stockholder) 
which  he  could  not  secure  for  himself  indi- 
vidually? Are  corporations  the  favored 
parties  in  respect  to  the  enforcement  of 
taxes?  And  when  the  assistance  of  a  court 
of  equity  is  invoked,  the  purpose  of  the  suit 
and  the  object  which  is  sought  to  be  aeoom- 
plidhed  are  frequently  matters  which  may 
properly  be  considered.  Not  only  is  it  the 
general  rule  that  equity  will  not  restrain  the 
collection  of  a  tax  on  the  mere  ground  of  Its 
illegality,  but  also,  as  appears  by  its  legisla- 

1  ion.  Congress  haa  attempted  to  enforce  that 
rule  and  to  require  payment  of  a  tax  by  the 
party  charged  therewith  before  inquiiy  as  to 
its  validity  will  be  permitted.  See  Pacific 
Steam  Whaling  Co.  v.  United  States,  187  U. 
S.  447,  ante,  154,  28  Sup.  Ot.  Rep.  154.  Now. 
before  a  court  of  equity  will  in  any  way 
help  a  party  to  thwart  this  intent  of  Con- 
gress, it  should  affirmatively  and  clearly  ap- 
pear that  there  is  an  absolute  necessity  for 
its  interference  in  order  to  prevent  irrepar- 
able injury.  No  considerations  of  mera 
convenience  are  sufficient.    And  if  the  party 
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primarily  and  directly  charged  with  a  tax  is 
unable  to  make  a  case  for  the  interference 
of  a  court  of  equity,  no  one  subordinately 
and  indirectly  affected  by  the  tax  should  be 
given  relief  unless  he  shows,  not  merely  ir- 
reparable iniury  to  the  tax  debtor  as  well 
as  to  himself,  but  also  that  he  has  taken 
every  essential  preliminary  step  to  justi^ 
his  claim  of  a  right  to  act  in  behalf  of  such 
tax  debtor.  We  have  seen  how  small  the 
burden  of  this  tax  is  upon  the  plaintiff,  and 
how  comparatively  li^ht  it  is  upon  the  cor- 
poration,— how  far  short  it  comes  of  any- 
thing like  irretrievable  ruin.  It  is  clearly 
an  attempt  to  thwart,  in  behalf  of  this  cor- 
Kporation,  the  obvious  purpose  of  Congress, 
§that  a  tax  must  be  paid  before  ite  validity 
•  is  challenged.  Under  those  circumstances, 
a  court  of  equity  should  scrutinize  with  the 
utmost  care  the  conduct  of  the  plaintiff,  and 
see  that  he  has  done  everything  which  ought 
to  have  been  done  to  secure  action  by  the 
corporation  and  its  directors,  and  justify 
under  the  assumption  of  a  controversy  be- 
tween himself  and  the  corporation  his 
prosecution  of  a  litigation  for  its  benefit. 

It  appears  affirmatively  that  no  demand 
has  been  made  on  the  directors  to  protect  the 
corporation  against  this  alleged  illegal  tax. 
Tlie  only  demand  shown  is  that  upon  the 
managing  agent  of  the  corporation  in  charse 
of  the  business  in  Alaska,  and  the  excuse  Is 
that  the  directors  (living  In  San  Francisco) 
are  too  far  away  to  be  reached  by  notice. 
Tlie  act  went  into  effect  March  3,  1899,  and 
this  bill  was  filed  July  17,  1899.  The  rule 
requires  that  the  plaintiff  must  set  forth 
with  particularity  the  efforts  made  bv  him 
to  secure  action  by  the  directors.  It  does 
not  appear  that  he  made  any  effort  to  secure 


Equity — suit  by  stockholder  offainst  corpo- 
rationr--demand  on  directors, 

A  stockholder  cannot  maintain  an  equitable  salt 
against  the  corporation,  its  president,  and 
treasurer,  to  restrain  It  trom  paying  certain 
taxes,  where  no  showing  of  tlie  resldeooe  of 
the  directors,  or  of  any  application  to  them 
or  to  such  president  and  treasurer  to  take 
action  to  reUeve  from  the  burden  of  tlM 
taxes,  is  made.* 


[No.  18.] 

Argued  December  8,  190t, 
ary  5,  190S. 


Decided  Jansh 


APPEAL  from  the  District  Court  of  tht 
United  States  for  the  District  of  Alaska 
to  review  a  decree  dismissing  a  suit  by  a 
stockholder  to  restrain  a  corporation  from 
paying  certain  taxes.    Affirmed, 

See  same  case  below,  99  Fed.  334. 

Messrs.  8.  M.  Sto«kslaser,  Oeorge  0. 
Heard,  John  R,  Winn,  and  John  0,  Held  for 
appellant. 

Bolioitor  General  Blohardfl  and  Assist' 
ant  Attorney  General  Beck  for  the  United 
States. 

No  counsel  for  appellees. 

Mr.  Justice  Brewer  delivered  the  opb^ 
ion  of  the  court: 

This  case  resembles  the  nreeeding,  in  tktL% 
it  was  a  suit  by  a  stockholder  to  restrain  a 
corporation  trom  payins  certain  tuces.    Tha 


such  action,  but  he  relieei  simply  on  the  dis-   corporation,   its   president,   and   treaBurer» 

tance  of  the  directors  from  the  place  where  '    '  '     *     " 

he  resides  and  in  which  the  court  is  held,  as 

an  excuse  for  not  applying  to  them.    We  are 

of  opinion  that  the  excuse  is  not  sufficient. 

He  should  at  least  have  shown  some  effort. 

If  he  bad  made  an  effort,  and  obtained  no 

satisfactoxT  result,  either  by  reason  of  the 

distance  of  the  directors,  or  by  their  dilato- 

riness  or  unwillingness  to  act,  a  different 

ease  would  have  been  presented,  but  to  do 

15?*^/?,?  i?  r^  Bufficient.    For  aught  that  ';;^r;;p^^J  '^^    ^^^ 

the  bill  discloses,  he  may  have  been  in  San  fiffned, 

Francisco  from  the  time  of  the  passage  of  i 

the  act  until  he  left  to  come  to  Alaska  for  I     xhe  Chief  Justice 

the  purpose  of  bringing  this  suit.    The  dis- 1  decision  of  this  case. 

trict  judge,  in  his  opinion,  said  that  the ' 

facts  disclosed  by  the  record  lend  color  to 

the  contention  that  the  suit  was  collusive. 

In  addition  to  the  matters  pointed  out  by 

him,  it  may  also  be  stated  that  since  the  case 

was  brought  to  this  court  the  company  has 

not  appeared  by  counsel  in  either  brief  or 

argument. 

Putting  all  these  things  together,  we  are 
of  opinion  that  the  action  of  the  District 
Court  in  dismissing  the  suit  was  right,  and 
it  is  a/firmed. 


The  Chief  Justice  took 
decision  of  fhis  case. 
23  S.  C— li- 


no part  in  the 


were  made  defendants.  The  bill  alleges  that 
the  two  officers  reside  in  the  city  m  Taeo- 
ma,  in  the  state  of  Washington;  that  to 
them  is  intrusted  the  general  control  and 
management  of  the  business  of  the  corpora^ 
tion.  Where  the  directors  reside  is  not 
shown  and  there  is  no  averment  of  any  ap- 
plication to  the  directors,  or  to  the  president 
and  treasurer,  to  take  action  to  relieve  from 
the  burden  of  the  taxes.  Under  these  cir- 
cumstances, the  District  Court  properly  dis^ 
'its  judgment  is  of* 


took  no  part  in  tht 


(187  U.  8.  516) 
CLINTON  E.  WORDEN  ft  COMPANY,  Pe- 
titioner, 

V. 

CALIFORNIA    FIG    SYRUP    COMPANY, 
Respondent, 

Trade-marks — infringement  — unfair  oompe- 
titian'-'deoeptive  use  as  bar  to  relief. 


The  use  of  the  term  ''Syrup  of  Pigs'*  to  desl^ 
nate  a  laxative  medlcloal  preparation,  t<^ 
gether  with  printed  statements  and  designs 
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upon  the  bottlM  containing  the  compound  and 
on  the  cartons  and  wrappen,  calculated  to 
Indoce  the  public  falsely  to  belieTO  that  fig 
Juice  Is  an  Important  element  In  the  compo- 
sition of  such  preparation,  whose  operative 
laxative  element  is  senna,  involves  such  de- 
ceit and  misrepresentation  as  will  deprive 
the  manufacturer  of  equitable  relief  against 
the  sale  by  another  of  a  medicinal  prepara- 
tion named,  marked,  and  packed  in  imita- 
tion of  the  older  medicine,  for  tbe  purpose 
and  with  the  design  and  intent  of  deceiving 
purchasers  and  inducing  them  to  buy  the 
new  preparation  instead  of  tlia  old  one. 

[No.  88.] 

Argued  March  18,  19,  190S.    Decided  Janu- 
ary 5,  190S. 

N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Kinth  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  the 
Korthem  District  of  California  enjoining 
the  infringement  of  a  trade-marL  Re- 
versed and  remanded,  with  directionB  to  dis- 
miss the  bill. 

See  same  case  below,  42  a  0.  A.  388,  102 
Fed.  334. 

S  statement  by  Mr.  Justice  Sldrasi 
*  *  On  June  1,  1897,  the  California  Fig  Syrup 
Company,  created  under  the  laws  of  the 
ttate  of  Kev&da,  and  having  its  principal 
place  of  business  in  San  Francisco,  Califor- 
nia, filed  a  bill  in  equity  in  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  California,  against  Clinton  £.  Wor- 
den  &  Company,  a  corporation  of  the  state 
of  California,  and  against  J.  A.  Bright,  T. 
F.  Bacon,  C.  J.  Schmelz,  and  Lucius  Little, 
citizens  of  the  state  of  California. 

The  bill  alleged  that,  in  the  year  1879,  one 
Richard  E.  Queen  invented  "a  certain  medi- 
cal preparation  or  remedy  for  constipation 
and  to  act  upon  the  kidneys,  liver,  stomach, 
and  bowels,  which  medical  compound  is  a 
combination  in  solution  of  plants  known  to 
be  beneficial  to  the  human  system,  forming 
an  agreeable  and  effective  laxative  to  cure 
habitual  constipation  and  many  ills,  depend- 
ing upon  a  weak  ajad  inactive  condition  of 
the  liver,  kidneys,  stomach,  and  bowels;" 
that  shortly  after  the  said  invention  the 
said  Queen  sold  and  transferred  all  his 
rifiht,  title,  and  interest  in  and  to  said  medi- 
cal compound,  and  in  and  to  the  trade  name, 
trade-marks,  and  good  will  of  said  company 
to  the  complainant  company,  which  has  ever 
since  been  engaged  in  the  manufacture  and 
sale  of  said  medical  preparation  or  remedy ; 
that  said  medical  preparation  has  always 
been  marked,  named,  and  called  by  the  com- 
plainant "Syrup  of  Figs/'  that  name  being 
printed  or  otlien^nse  marked  upon  every  bot- 
tle, and  also  printed  upon  the  boxes,  pack- 
ages, or  wrappers  in  which  the  bottles  of  the 
preparation  were  packed  for  shipment  and 
sale;  that  the  complainant  and  its  said  pred- 
ecessor in  interest  were  the  first  to  pack  and 
dress  or  mark  a  liquid  laxative  preparation 
in  the  manner  illustrated  by  exhibits  "A" 
and  **U*'  attached  to  the  bill,— that  is  to  say. 


in  an  oblong,  rectanffular  box  or  carton,  with 
statements  of  the  virtues  of  the  preparation  oo 
printed  in  different  languages  upon  the  back^ 
and  sides  of  th«*earton,  and  on  the  border* 
within  which,  at  the  top,  is  a  represenatiom 
of  a  branch  of  a  fig  tree,  bearins  fruit  and 
leaves,  surroimded  by  the  words  "Fig  Syrup 
Company,"  or  "Oalifomia  Fig  Syrup  Com- 
pany," and  below  which  appear,  in  large  let- 
ters, the  words  "Syrup  of  Figs,"  and  below 
these  last-named  words  appears  a  brief  state- 
ment of  the  virtues  of  this  preparation,  to- 
gether with  the  words  '^Manufactured  onl^ 
by  the  California  Fiff  Syrup  Company;'* 
that  the  complainant  has  spent  more  than 
one  million  dollars  in  advertising  said  prep- 
aration, always  under  the  name  of  "Syrup 
of  Figs,"  or  "Fiff  Svrup,"  throughout  the 
United  States  and  other  countries,  and  that 
millions  of  bottles  of  said  preparation  have 
been  sold;  that,  by  virtue  of  the  premises* 
the  complainant  has  acquired  the  exclusive 


right  to  the  name,  "Syrup  of  Figs,"  or  "Fig 
Syrup,"  aa  it  is  indifferently  called  by  the 
public,   or  any  colorable   imitation  of  the 


same,  as  applied  to  a  liquid  laxative  medical 
preparation  irrespective  of  the  form  of  bot- 
tle or  package  in  which  it  may  be  sold  to  the 
public;  thaC  by  virtue  of  the  premises,  the 
complainant  has  acquired  the  exclusive  right 
to  the  manner  and  form  of  packing  the  same 
for  sale,  in  connection  with  the  words 
"Syrup  of  Fip"  or  "Fig  Syrup,"  or  any  col- 
orable imitation  of  the  same,  as  a  part  of 
the  business  name  of  a  concern  msiKing  a 
liquid  laxative  medical  compound. 

The  bill  charges  that  the  defendant,  wish- 
ing to  trade  to  its  own  profit  and  advantage 
upon  the  reputation  of  the  complainant's 
preparation,  and  desiring  to  impose  a  worth- 
less production  upon  the  public,  has  caused 
to  be  made,  put  up,  and  sold,  and  offered  for 
sale,  a  liquid  laxative  medical  compound, 
resembling  complainant's  preparation,  under 
the  name  "Syrup  of  Figs"  and  "Fig  Syrup," 
aud  marking  the  boxes  and  packages  con- 
taining the  same  with  the  name  "Fig  Syrup** 
or  "Syrup  of  Figs,"  and  has  put  the  prep- 
aration, under  said  name,  in  bottles  and 
packages  or  cartons,  so  closely  in  imitation 
of  the  complainant's  bottles  and  packages, 
as  to  be  likely  to  deceive  purchasers,  and  so 
as  to  enable  unscrupulous  retail  dealers  to 
palm  off  defendant's  preparation  on  the  con- 
sumers as  and  for  tne  complainant's  prep- 
aration; and  that  purchasers  frequently^ 
have  been  deceived  and  induced  to  buy  theS 
compound  prepared*by  the  defendant:  that* 
the  complainant  has  been  greatly  injured  in 
the  business  in  the  manufacture  of  its  liquid 
laxative  preparation  "Syrup  of  Figs"  or 
"Fig  Syrup,'*  and  believes  that  it  has  suf- 
fered damage  and  injury  by  reason  of  de- 
fendant's acts  to  the  extent  of  at  least  $10,- 
000;  that  this  is  a  continuing  wrong,  and 
one  which  it  is  impossible  to  exactly  calcu- 
Inte,  and  one  which,  if  permitted  to  con- 
tinue, will  work  irreparaole  injury  to  the 
complainant. 

Wherefore  the  complainant  prayed,  in  its 
Qaid  bill,  for  an  injunction  restraining  the 
defendant  and  its  agents,  servants,  etc.,  from 
manufacturing,  selling,  or  offering  for  sale^ 
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direetly  or  indireotl/,  anjr  liquid  laxatiya 
medical  prepanktion,  marked  with  the  wordi 
"Syrup  of  Figs"  or  "Fig  Syrup,"  or  marked 
with  any  words  which  may  be  a  colorable 
imitation  of  the  name  of  *'Syrup  of  Figs"  or 
"Fis  S^rup/'  and  from  putting  up,  Belling, 
or  dealing  in  any  liquid  laxative  medical 
preparation  which  shall  have  a  tendency  to 
deceive  the  public  and  induce  buyers  to  pur- 
ehase  defendant's  preparation,  believing  the 
same  to  be  complainant's  oreparation,  and 
that  defendant  be  perpetually  enjoined  from 
using  the  words  "i^'ig  Syrup  Company"  as  a 
business  name,  or  from  using  the  words  "Fig 
Syrup"  or  "Syrup  of  Figs^  as  part  of  ita 
business  name,  in  connection  with  the  man- 
ufacture and  sale  of  a  liquid  laxative  prep- 
aration. The  complainant  also  prayed  for 
an  account  for  damages  to  complainant  and 
for  gains  and  profits  derived  by  the  defend- 
ant company,  and  for  such  other  and  further 
relief  as  may  be  agreeable  to  equity  and 
good  conscience. 

The  defendant  company  and  the  other  de- 
fendants tiled  a  joint  and  several  answer, 
admitting  many  of  the  allegations  of  the 
bill,  but  denying  and  putting  the  complain- 
ant on  proof  of  those  which  alleged  any  in- 
tentions or  actual  appropriation  by  the  de- 
fendant company  of  proprietory  or  business 
rights  of  the  complainant.  The  answer  pro- 
ceeded to  make  the  following  allegations: 

"And  for  a  separate  and  further  defense 
these  defendants  aver,  upon  their  informa- 
tion and  belief,  that  the  preparation  made 
oand  sold  by  complainant  under  the  name  of 
S  'Syrup  of  Figs'  does  not  and  never  did  con- 
•  tain  any  syrup  of  figs  or  any* fig  syrup;  or 
any  juice  of  hgs  or  any  part  or  portion  or 
quantity  of  figs  in  any  form;  ana  that  the 
name  'Syrup  of  Figs'  and  'FSj;  Syrup'  and 
Uie  name  of  the  company,  'The  CaUfomia 
Fig  Company,'  and  the  form  and  appearance 
of  the  labels  and  the  pictures  on  Uie  labels, 
and  the  statements  on  the  labels  adopted  and 
used  by  complainant  in  connection  with  its 
liquid  laxative  medicine^  were  all  designed, 
adopted,  and  used  with  the  deliberate  intent 
and  purpose  to  deceive  the  public  and  the 
user  of  the  medicine,  and  to  perpetrate  a 
fraud  upon  them  by  inducing  them  to  believe 
that  the  preparation  contained  figs  in  some 
form,  ana  that  by  reason  thereof  the  said 
medicine  derived  its  laxative  properties  and 
also  a  pleasant  and  agreeable  taste ;  that  the 
coniplamant  has  been  successful  in  perpe- 
tratmg  the  said  fraud  upon  the  public,  and 
for  years  last  past  has  perpetrated  said 
fraud  by  wholesale,  and  have  induced  the 

f public  generally  throughout  the  world  to  be- 
ieve  the  statements  aforesaid  concerning  the 
said  medicine  and  its  connection  with  figs, 
and  thereby  complainant  has  made  and  real- 
ized large  profits,  gains,  and  advantafnes 
from  the  sale  of  said  medicine,  all  of  which 
was  caused  and  which  accrued  and  were  made 
by  reason  of  said  false,  fraudulent,  and  de- 
ceptive statements;  that,  as  a  matter  of 
fact,  the  said  so-called  'Syrup  of  Figs/  sold 
by  complainant,  consists  of  the  ordinary  and 
i( ell-known  laxative  called  senna  as  a  basis, 
tonrether  with  certain  aromatic  carminatives 
added  for  the  purpose  of  giving  It  a  pleas- 


ant and  agreeable  taate^  as  a  eore  to  ibm  mi^ 
orally  gnpin^  effect  of  senna  when  taken 
alone;  that  m  order  to  sell  such  a  com* 
pound  oomnlainant  made  the  falser  fraudu- 
lent, and  nctitious  statements  hereinabova 
charged  against  it,  and  was  enabled  to  sell 
the  same  solelv  by  virtue  of  said  falser 
fraudulent,  and  fictitious  statements,  and 
said  complainant  has  built  up  its  business 
and  its  trade  upon  the  strenffth  of,  and  bj 
virtue  of,  the  said  falser  frauaulent,  and  fie- 
titious  statements,  for  which  reason  com- 
plainant is  not  entitled  to  relief  in  a  court 
of  equity.** 

The  cause  was  put  at  issue  by  a  replica- 
tion   filed   by   the    complainant    company* 
Pending  the  trial  an  application  for  a  pre- 
iiminaiy  injunction  was  made,  which  waa*4 
allowed  upon  the  groimd  that  the  complain- S 
ant  had  made  such  a  showing  by  tha^plead** 
in^s  and  affidavits  that  it  was  entitled  to  an 
injunction  against  the  sales  of  "Fig  Syrup"* 
by  the  defendant.    86  Fed.  212. 

A  large  amount  of  evidence  was  taken, 
and,  on  June  7,  1899,  a  decree  was  entered 
bv  the  circuit  court  perpetually  enjoining 
the  defendant  company  and  the  other  de- 
fendants from  making,  selling,  or  ofTering  to 
sell  any  liquid  laxative  medicine  or  prepara- 
tion under  the  name  of  "Syrup  of  Figs"  or 
"Fig  Syrup,"  or  under  any  name  in  oolorabU 
imitation  of  the  name  "Syrup  of  Figs,"  and 
from  making,  selling,  or  offering  to  scdl  any 
medical  liouid  laxative  preparation,  put  up 
in  bottles,  Doxes,  or  pexduEges  similar  in  form 
or  arraneement  to  the  bottles  or  packages 
used  by  uie  complainant  in  the  manufactura 
and  sale  of  its  said  liquid  laxative  prepara- 
tion, or  so  closely  resembling  the  same  as  to 
be  calculated  to  deceive  uie  public,  and 
from  using  the  name  "Fig  Syrup  Company," 
and  from  using  a  name  whereof  the  words 
"Fig  Syrup"  or  "Syrup  of  Figs  Company,* 
form  a  part  as  a  business  name  in  conneo- 
tion  with  the  manufacture  of  a  liquid  laxap 
tive  preparation.    95  Fed.  132. 

There  was  an  appeal  to  the  circuit  court 
of  appeals  for  the  ninth  circuit,  where  the 
decree  of  the  circuit  court  was  affirmed, 
Ross,  C.  J.,  dissenting.  42  a  G.  A.  383,  102 
Fed.  334. 

The  cause  was  then  brought  to  this  court 
by  a  writ  of  certiorari  allowed  on  November 
20,  1900. 

Mesara,  John  K*  Miller  and  PureeU 
Rowe  for  petitioner. 

Me$8ra.  Warren  Olney  and  John  Ck 
Carlisle  for  respondent.  S 

*  Mr.  Justice  Shiras  delivered  the  opinion  ^^ 
of  the  court :  m 

*The  courts  below  concluded,  upon  the  evi-IP 
deuce,  that  the  defendants  sold  a  medical 
preparation  named,  marked,  and  packed,  in 
imitation  of  the  complainant's  medicine,  for 
the  puipose  and  with  the  design  and  intent 
of  deceiving  purchasers  and  inducing  thcni 
to  buy  defendant's  preparation  instead  of 
the  complainant's.  We  see  no  reason  to  dis- 
sent from  that  conclusion,  and  if  there  were 
no  other  questions  in  the  case,  we  should  be 
ready  to  affirm  the  decree,  awarding  a  pn^ 


164 


23  SUFBBME  OOURT  BSPORTER. 


Oct.  Tbsm, 


petual  injunction  and  an  account  of  the 
profits  and  gains  derived  from  such  unfair 
and  dishonest  practices. 

Another  ground,  however,  is  urged  against 
the  complainant's  right  to  invoke  the  aid  of 
a  court  of  equity,  in  that  the  California  Fig 
Syrup  Company,  the  complainant,  has  so 
fraudulently  represented  to  the  public  the 
nature  of  its  medical  preparation  that  it  is 
not  entitled  to  equitable  relief. 

Some  courts  have  gone  so  far  as  to  hold 
that  courts  of  equity  will  not  interfere  by 
injunction  in  controversies  between  rival 
manufacturers  and  dealers  in  so-called  quack 
medicines.  Fowle  v.  Spear,  4  Clark  (Pa.) 
145,  Fed.  Cas.  No.  4,996;  Heath  v.  Wright, 
3  Wall.  Jr.  141,  Fed.  Cas.  No.  6,310;  Fet- 
ridge  v.  ^yellB,  4  Abb.  Pr.  144. 

It  may  be  said,  in  support  of  such  a  view, 
that  most,  if  not  all,  the  states  of  this  Un- 
ion have  enactments  forbidding  and  making 
penal  the  practice  of  medicine  by  persons 
who  have  not  gone  throuf^h  a  course  of  ap- 
propriate study,  and  obtained  a  license  from 
a  board  of  examiners;  and  there  is  similar 
legislation  in  respect  to  pharmacists.  And 
it  would  seem  to  be  inconsistent,  and  to  tend 
to  defeat  such  salutary  laws,  if  medical 
preparations,  often  and  usually  containing 
powerful  and  poisonous  drugs,  are  permitted 
to  be  widely  advertised  and  sold  to  all  who 
are  willing  to  purchase.  Laws  might  prop- 
erly be  passed  limiting  and  controlling  such 
tralTtc  by  restraining  retail  dealers  from 
selling  such  medical  preparations,  except 
when  prescribed  by  regular  medical  practi- 
tioners. 

But  we  think  that,  in  the  absence  of  such 
legislation,  courts  cannot  declare  dealing  in 
such  preparations  to  be  illegal,  nor  the  arti- 
ggdes  tnemselves  to  be  not  entitled,  as  prop- 
el erty..  to  the  protection  of  the  law. 
!?  'VVe  find,  however,  more  solidity  in  the 
contention,  on  behalf  of  the  appellants,  that 
when  the  owner  of  a  trade-mark  applies  for 
an  injunction  to  restrain  the  defendant  from 
injuring  his  property  by  making  false  rep- 
resentations to  the  public,  it  is  essential  that 
the  plaintifT  should  not  in  his  trade-mark,  or 
in  his  advertisements  and  business,  be  him- 
self K^ilty  of  any  false  or  misleading  repre- 
sentation; that  if  the  plaintiff  makes  any 
material  false  statement  in  connection  with 
the  property  which  he  seeks  to  protect,  he 
loses  his  right  to  claim  the  assistance  of  a 
court  of  equity;  that  where  any  symbol  or 
label  claimed  as  a  trade-mark  is  so  con- 
structed or  worded  as  to  make  or  contain  a 
distinct  assertion  which  is  false,  no  prop- 
erty can  be  claimed  on  it,  or,  in  other  words, 
the  right  to  the  exclusive  use  of  it  cannot  be 
maintained. 

Among  the  cases  cited  to  sustain  this  con- 
tention are  the  following: 

In  Conncll  v.  Reed,  12S  Mass.  477,  35  Am. 
Rep.  397,  the  plaintiff  sought  to  establish 
the  exclusive  right  to  the  words  "East  In- 
dian/' as  applied  to  his  remedy,  and  the 
court,  throuph  Gray,  Ch.  J.,  said: 

**The  conclusive  ansnver  to  this  suit  is 
•  .  .  that  the  plaintiffs  have  adopted  and 
used  these  words  to  denote,  and  to  indicate 
to  the  public,  that  the  medicines  were  used 


in  the  East  Indies,  and  that  the  formula  for 
them  was  obtained  there^  neither  of  wiiieh 
is  the  fact.  Under  these  circumstances,  to 
maintain  this  bill  would  be  to  lend  the  aid 
of  the  court  toascheme  to  defraud  the  public" 

In  Siegert  v.  Ahhott,  61  Md.  276,  48  Am. 
Rep.  101,  where  the  subject-matter  of  the 
trade-mark  was  "Angostura  Bitters,"  which 
purported  to  have  been  prepared  by  Dr.  Sie- 
gert, at  Angostura,  Trinidad,  and  where  it 
appeared  that  Dr.  Siegert  was  dead,  and  had 
never  lived  at  Angostura,  the  bill  was  dis* 
missed,  the  court  saying:  "It  is  a  general 
rule  of  law,  in  cases  of  this  kind,  that  courts 
of  equity  will  not  interfere  by  injunction 
where  there  is  an^  lack  of  truth  in  the  plain- 
tiff's case;  that  is,  where  there  is  any  mis- 
representation in  his  trade-mark  or  labels." 

In  Alden  v.   Qroaa,  25  Mo.   App.   123,  a 
trade-mark  was  claimed  in  the  words  "fruito 
vinegar,"  and  the  court  said :  g 

*  "The  vinegar  thus  branded  was  not  mann-* 
factured  out  of  fruit,  in  the  plain,  ordinaiyt 
usual  sense  of  that  term,  but  out  of  low 
wines  distilled  from  cereals,  and  fruit  enters 
into  its  composition  only  to  a  very  insig- 
nificant extent.  ...  It  would  be  a  novSl 
application  of  the  rule  governing  the  subject 
of  trade-marks  if  one  who  manufactures 
vinegar  out  of  cereals  could  appropriate  for 
the  article  thus  manufacture  the  word 
'fruit,'  and  thereby  exclude  another  from 
usins  the  word  as  descriptive  of  an  article 
which  is,  in  point  of  fact,  manufactured  out 
of  fruit.  .  .  .  But  whether  the  word 
'fruit'  in  this  connection  is  purely  indicative 
of  the  character  or  quality  of  the  article  or 
not,  the  plaintiff's  exclusive  claim  to  it  must 
fail  on  the  further  ground  that  the  use  of 
the  word,  in  that  connection,  is  clearly  do* 
ceptive." 

In  Prinee  Mfg.  Co.  v.  Prince's  Metallic 
Paint  Co.  136  N.  Y.  24,  17  L.  R.  A.  129,  31 
NT.  E.  990,  an  injunction  to  protect  a  trade- 
mark was  refused,  by  reason  of  a  false  rep- 
resentation as  to  the  place  from  which  the 
ore  was  obtained,  and  the  court  of  appeals 
used  the  following  language: 

"Any  material  misrepresentation  in  a  la> 
bel  or  trade-mark  as  to  the  person  by  whom 
the  article  is  manufacturea,  or  as  to  the 
place  where  manufactured,  or  as  to  tho 
materials  composing  it,  or  any  other  mate- 
rial false  representation,  deprives  a  party  of 
the  right  to  relief  in  equity.  The  courts  do 
not,  in  such  cases,  take  into  consideiution 
the  attitude  of  the  defendant.  .  .  .  An^* 
although  the  false  article  is  as  good  as  the 
true  one,  "the  priTilege  of  deceiving  the 
public,  even  for  their  own  benefit.  Is  not  a 
legitimate  subject  of  commerce.' " 

English  cases  are  to  the  same  effect. 
Thus,  in  Pidding  v.  J7ato,  8  Sim.  477,  where 
it  appeared  that  the  plaintiff  had  made  a 
new  sort  of  mixed  tea,  and  sold  it  under  the 
name  of  "Howqua's  Mixture,"  but,  as  he  had 
made  false  statements  to  the  public,  as  to 
the  teas,  of  which  his  mixture  was  composed^ 
and  as  to  the  mode  in  which  they  were  pro- 
cured, the  court  refused  to  restrain  the  de- 
fendant from  selling  tea  under  the  same 
name,  and  said: 

"As  between  the  plaintiff  and  the  defend- 
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S  ant,  the  ooarse  pursued  by  the  defendant  has 
•  not  been  a  proper  one;  but  it  is  a*elear  rule, 
laid  down  by  courts  of  equity,  not  to  extend 
their  protection  to  persons  whose  case  is  not 
founded  in  truth.  And,  as  the  plaintiff,  in 
this  case,  has  thought  fit  to  mix  up  that 
which  may  be  true  with  that  which  is  false, 
in  introducing  his  tea  to  the  public,  my  opin- 
ion is,  that,  unless  he  establish  his  title  at 
law,  the  court  cannot  interfere  on  his  be* 
half." 

The  English  case  of  Leather  Cloth  Co,  v. 
Amei'ican  Leather  Cloth  Co.  is  a  leading  one 
on  this  subject,  and  in  which  the  nature  of 
false  representations  that  will  defeat  the 
right  of  the  owner  of  a  trade-mark  to  pro- 
tection in  equity  was  much  considered. 

A  bill,  asking  for  an  injunction  against 
defendants,  who  were  charged  with  using 
stamps  and  trade-marks  so  similar  to  those 
of  the  complainant  as  to  deceive  purchasers, 
was  sustained  by  Vice  Chancellor  Wood,  who 

ranted  the  injunction  prayed  for.  1  Hem. 
M.  271.  On  appeal  tne  decree  of  the  vice 
chancellor  was  reversed  by  the  lord  chancel- 
lor, and  the  complainant's  bill  was  dis- 
missed.    4  De  G.  J.  &  S.  136. 

The  conclusions  reached  by  Lord  Chancel- 
lor Westbuiy  were  that  there  is  a  right  of 
property  in  a  trade-mark,  name,  or  symbol 
in  connection  with  a  particular  manufacture 
or  vendible  commodity,  but  that  where  the 
owner  of  such  a  trade-mark  applies  for  an 
injunction  to  restrain  the  defendant  from  in- 
juring his  property  b;^  making  false  repre- 
sentations to  the  public,  it  is  essential  that 
the  plaintiff  should  not  in  his  trade-mark, 
or  in  the  business  connected  with  it,  be  him- 
self guilty  of  any  false  or  misleading  repre- 
sentation* In  considering  what  constitutes 
a  material  false  representation,  the  chancel- 
lor observed  that  he  could  not  receive  it  as 
a  rule,  either  of  morality  or  equitv,  that  a 
plaintiff  is  not  answerable  for  a  falsehood, 
because  it  may  be  so  gross  and  palpable  as 
that  no  one  is  likely  to  be  deceived  by  it; 
that  if  there  be  a  wilful  false  statement,  he 
would  not  stop  to  inquire  whether  it  be  too 
gross  to  mislead. 

lliis  decision  was  affirmed  by  the  House 
of  Lords.  11  H.  L.  Cas.  623.  In  that  tribu- 
nal, in  the  several  opinions  of  the  law  lords, 
the  views  of  the  lord  chancellor  as  to  the  ef- 
fect of  false  representations  were  approved, 
but  it  was  thought  that,  independently  of 
ee  that  question,  the  plaintiff  was  not  entitled 
f  to  ao^injunction,  because  the  rival  or  antag- 
onistic trade-mark  of  the  defendants  did  not 
sufficiently  resemble  that  of  the  plaintiff's  as 
to  be  calculated  to  deceive  the  public. 

In  Fctridge  v.  WelU,  13  How.  Pr.  385,  the 
plaintiff  sold  a  soap  under  the  name  of 
''Balm  of  a  Thousand  Flowers,"  and  in  deny- 
ing the  plaintiff's  right  to  the  exclusive  use 
of  these  words  as  a  trade-mark,  Judge  Duer 
said: 

"I  am  full  convinced  that  the  name  'Balm 
of  a  Thousand  Flowers'  was  invented,  and  is 
now  used,  to  convey  to  the  minds  of  pur- 
chasers the  assurance  that  the  highly  scent- 
ed liquid  to  which  the  name  is  given  is,  in 
truth,  an  extract  or  distillation  from  flow- 
ers, and  therefore  not  merely  an  innocent. 


but  a  pleasant  and  salutary,  preparation. 
Not  only  is  this  the  meaning  tiiat  the  words 
used  naturally  suggest,  but  in  my  opinion 
it  is  that  which  they  actually  and  plainly 
express  and  were  designed  to  convey. 
.  .  .  Let  it  not  be  said  that  it  is  of  little 
consequence  whether  this  representation  be 
true  or  false.  No  representation  can  be 
more  material  than  that  of  the  ingredients 
of  a  compound  which  is  recommended  and 
sold  as  a  medicine.  There  is  none  that  is  so 
likely  to  induce  confidence  in  the  application 
and  use  of  the  compound,  and  none  that, 
when  false,  will  more  probably  be  attended 
with  injurious,  and  perhaps  fatal,  conse- 
quences. .  .  .  Those  who  come  into  a 
court  of  eauity,  seeking  equity,  must  come 
with  pure  hands  and  a  pure  conscience.  If 
they  claim  relief  against  the  frauds  of  oth- 
ers, they  must  be  free  themselves  from  the 
imputation.  If  the  sales  made  by  the  plain- 
tiif  and  his  firm  are  effected,  or  soiwit  to 
be,  by  misrepresentation  and  falsehood,  th^ 
cannot  be  listened  to  when  they  complain 
that,  by  the  fraudulent  rivalry  of  otnera, 
their  own  fraudulent  profits  are  diminished. 
An  exclusive  privilege  for  deceiving  the  pub- 
lic is  assuredly  not  one  that  a  court  ol 
equity  can  be  required  to  aid  or  sanction. 
To  do  so  would  be  to  forfeit  its  name  and 
character." 

In  Manhattan  Medicine  Co.  v.  Wood,  108 
U.  S.  218,  27  L.  ed.  706,  2  Sup.  Ct.  Rep.  436, 
the  case  of  Fetridge  v.  Wells  was  cited  with 
approval,  and  likewise  the  English  caMS  ol 
Pidding  v.  How,  8  Sim.  477,  and  Leather 
Cloth  Co.  V.  American  Leather  Co.  4  De  0.e« 
J.  it  S.  137.  In  Manhattan  Medicine  Co.  v.g 
Wood*  the  complainant  claimed  to  be  the^ 
owner  of  a  patent  medicine  and  of  a  trade- 
mark to  distinguish  it.  The  medicine  waa 
manufactured  by  the  complainant  in  New 
York;  the  trade-mark  declared  that  it  was 
manufactured  by  another  person  in  Massa- 
chusetts. The  circuit  court  of  the  United 
States  for  the  district  of  Maine,  per  Mr. 
Justice  Clifford,  held  that  the  complainant, 
owing  to  false  statements  in  his  trade-mark, 
was  entitled  to  no  relief  against  a  person 
usinj^  the  same  trade-mark  in  Maine,  and 
dismissed  the  bill.  On  appeal  this  dacreft 
was  affirmed,  this  court  saying:  "A  oouit 
of  equity  will  extend  no  aid  to  sustain  a 
claim  to  a  trade-mark  of  an  article  which  is 
put  forth  with  a  misrepresentation  to  the 
public  as  to  the  manufacturer  of  the  arti* 
cle,  and  as  to  the  place  where  it  is  manufao* 
tured,  both  of  which  particulars  were  orig^ 
inally  circumstances  to  guide  the  purchaser 
of  the  medicine." 

In  Clotworthy  v.  Sohepp,  42  Fed.  62,  the 
right  to  a  trade-mark  was  claimed  in  the 
word  "Puddine,"  in  connection  with  the 
words  "Rose"  and  "Vanilla,"  but  Circuit 
Judge  Lacombe  refused  an  injimction,  and 
in  his  opinion  said:  "The  complainant 
himself  is  engaged  in  deceiving  the  veiy 
public  whom  he  claims  to  protect  from  the 
deception  of  others.  He  calls  his  prepara- 
tion 'fruit'  puddine.  In  nine  different 
places  on  his  package  this  word  'fruit'  is  re* 
peated  as  descriptive  of  the  article,  and  a 
dish  of  fruit   (pears,  grapes,  etc.)   is  most 
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prominently  depleted  on  one  face  of  eacb 
packet.  His  packages  plainly  suggest  that 
imit  of  some  tdnd  enters  in  some  shape  into 
his  compound.  A  chemical  analysis  pro- 
duced by  defendant,  the  substantial  aceu- 
s-acy  of  which  is  not  disputed,  discloses  the 
fact  that  his  'puddine'  is  composed  exclu- 
sively of  com  starch,  a  small  amount  of  sac- 
charine matter,  and  a  tiayoring  extract,  with 
a  little  carmine  added  to  give  it  color.  It 
contains  no  fruit  in  any  form." 

Krauas  v.  Jos,  R,  Peelles'  Bona  Co,  68 
Fed.  685,  was  a  case  in  which  it  was  shown 
that  the  liquor  sold  as  "Pepper  Whisky" 
was  in  fact  a  mixture  of  Pepper  whisky  and 
other  whiskies,  and  an  injunction  to  prevent 
infringement  was  refused  by  Circuit  Judge 
floTaft,  who,  in  his  opinion,  said:  "To  bot- 
2  tie  such  a  mixture,  and  sell  it,  under  the 
•  trade  label  and  caution  notices  above* re- 
ferred to,  is  a  false  representation,  and  a 
fraud  upon  the  purchasmg  public  A  court 
of  equity  cannot  protect  property  in  a  trade- 
mark thus  fraudulently  useci." 

And  this  doctrine  of  the  English  and 
American  cases  above  referred  to  has  been 
applied  in  the  Federal  circuit  courts  and 
circuit  courts  of  appeals  in  cases  in  which 
the  California  Syrup  Company,  the  com- 
plainant in  the  present  case,  was  a  party. 

In  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts,  March  6, 
1895,  the  California  Fig  Syrup  Company, 
the  complainant  in  the  present  case,  filed  a 
bill  against  Kate  Qardner  Putnam,  and  oth- 
ers to  restrain  the  infringement  of  the 
plaintiiTs  trade-mark.  The  facts  of  the  case 
were  thus  stated  by  Circuit  Judge  Colt  in 
his  opinion,  reported  in  66  Fed.  750: 

"The  plaintiff  is  the  proprietor  and  manu- 
facturer of  a  liquid  laxative  compound 
called  'Syrup  of  Figs.'  The  defendants 
manufacture  and  sell  a  laxative  medicine 
which  they  term  *Fig  fc>yrup.'  .  .  .  There 
is  no  evidence  that  the  defendants  have  imi- 
tated the  plaintiff's  labels  or  packages  ex- 
cept in  this  particular.  If  this  preparation 
is  in  fact  a  syrup  of  figs,  the  words  are 
clearly  descriptive,  and  not  the  proper  sub- 
ject of  a  trade-mark.  Upon  this  point  the 
contention  of  the  plaintiff  is  that  its  prep- 
aration is  not  a  syrup  of  figs,  since  it  con- 
tains only  a  very  small  percentajge  of  tho 
juice  of  the  fig;  that  the  laxative  ingredient 
in  it  is  senna ;  that  while  the  fig  in  the  form 
of  fruit  may  have  laxative  properties  arising 
from  the  seeds  and  skin,  the  fig  in  the  form 
of  syrup  is  no  more  laxative  than  any  other 
fruit  syrup;  that  it  follows  from  these  facts 
that  tnese  words,  as  applied  to  this  com- 

?ound,  are  not  descriptive,  fiut  purelv  fanci- 
ul,  and  therefore  constitute  a  valid  trade- 
mark. The  evidence  shows  that  the  com- 
pound is  not  a  syrup  of  figs.  It  might  more 
properly  be  termed  a  'Syrup  of  Senna,'  if 
tlie  words  were  intended  to  be  descriptive  of 
the  article.  But,  assuming  this  is  not  a 
syrup  of  figs,  we  are  met  with  the  inquiry 
whether  these  words,  as  applied  to  this  prep- 
ai'ation,  are  not  deceptive.  The  label  on 
eveiy  bottle  r«Ads  as  follows:  *  Syrup  of 
Figs.  The  California  Liquid  Fruit  Reme- 
dy, Qentle  and  Effective.'    On  the  sides  of 
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eadi  bottle  are  blown  the  words  'Syrup  of  8 
Fig8»'*and  on  the  back  the  words  'California* 
Fig  Syrup  Co.,  San  Francisco,  CaL'  On  the 
face  of  every  package  is  a  picture  of  a 
branch  of  a  fig  tree  with  the  haneing  fruity 
surroimded  with  the  words  'California  Fiff 
Syrup,  San  Francisco,  Cal.;'  and  beneath 
this  the  words  'Syrup  of  Figs  presents  in  the 
most  elegant  form  the  laxative  and  nutri- 
tious juice  of  ihe  fin  of  California.'  .  .  . 
Thus  we  see  that  the  leading  representation 
on  the  labels,  packages,  and  m  the  advertise- 
ments of  this  preparation  is  that  it  is  a  lax- 
ative fruit  svrup  made  from  the  juioe  of  the 
California  fig.  .  .  .  The  popularity  of 
this  medicine  arises  from  the  belief  in  the 
mind  of  the  ordinary  purchaser  that  he  is 
buying  a  laxative  compound,  the  essential 
ingredient  of  which  is  the  California  fig, 
whereas,  in  fact,  he  is  buying  a  medicine  the 
active  property  of  which  is  senna.  The  eth- 
icaal  principle  on  which  the  law  of  trade- 
marks is  based  will  not  permit  of  such  de* 
ception.  It  may  be  true,  as  a  scientific  fact 
known  to  physicians  and  pharmacists,  that 
the  syrup  of  figs  has  little  or  no  laxative 
property;  but  tnis  is  not  the  belief  of  the 
general  public.  They  purchase  this  prep- 
aration on  the  faith  that  it  is  a  laxative 
compound  made  from  the  fruit  of  the  fig, 
which  is  false.  This  is  not  an  immaterial 
representation  the  effect  of  which  is  harm- 
less, but  it  is  a  representation  which  goes  to 
the  very  essence  of  the  plaintiff's  right  to  a 
trade-mark  in  these  words.  The  cases  are 
numerous  where  the  courts  have  refused  to 
grant  relief  under  these  circumstances." 

Accordingly,  the  circuit  court  dismissed 
the  bill  with  costs.  On  appeal  to  the  cir- 
cuit court  of  appeals  for  the  first  circuit  the 
decree  of  the  circuit  court  was  affirmed. 
[16  C.  C.  A.  376,  33  U.  S.  App.  283,  69  Fed. 
740.] 

In  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Michigan,  April  1, 
1895,  the  California  Fig  Syrup  Company 
filed  a  bill,  seeking  to  restrain  Freden(X 
Steams  &  Company  from  infringing  com- 
plainant's trade-mark.  [67  Fed.  1008.] 
The  court  declined  to  grant  an  injunction* 
and  dismissed  the  bill  with  costs,  holding 
that  the  words  "syrup  of  figs"  or  **fig  syr- 
up," if  descriptive  of  a  syrup,  one  of  the 
characteristic  ingredients  of  which  is  the 
juice  of  the  fig,  cannot  be  sustained  as  a  val- 
id trade-mark  or  trade  name,  and  that,  un-jg 
der  the  facts  of  the  case,  the  use  of  the  name" 
"'Syrup  of  Figs,'  in  connection  with  a'de-* 
scription  of  the  preparation  as  a  fruit  rem- 
edy, nature's  pleasant  laxative,"  applied  to 
a  compound,  whose  active  ingredient  is 
senna,  and  containing  but  a  small  propor- 
tion of  fig  juice,  which  has  no  considerable 
laxative  properties,  is  deceptive,  and  deprives 
one  so  using  it  of  any  claim  to  equitable  re- 
lief. 

On  appeal  to  the  circuit  court  of  appeals 
of  the  sixth  circuit  the  decree  of  the  circuit 
court  was  aflirmed.  33  L.  R.  A.  56,  20  C.  C. 
A.  22,  43  U.  S.  App.  234,  73  Fed.  812.  In 
his  opinion  Circuit  Judge  Taft,  after  stating 
that  the  term  "syrup  of  figs,"  if  intended  to 
describe  the  character  of  the  article  consid- 
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cred,  could  not  be  used  as  a  trade-mark,  pro- 
ceeded to  say: 

"But  the  second  ground  presented,  and 
that  upon  which  the  court  below  rested  its 
decision,  prevents  the  complainant  from 
having  any  relief  at  alL  Tliat  ground  is 
that  Uie  complainant  haa  built  up  its  busi- 
ness and  made  it  valuable  by  an  intentional 
deceit  of  the  public.  It  has  intended  the 
public  to  understand  that  the  preparation 
which  it  sells  has,  as  an  important  medici- 
nal agent  in  its  composition,  the  juice  of 
California  ligs.  This  has  undoubtedly  led 
the  public  into  the  purchase  of  the  prepara- 
tion. The  statement  is  wholly  untrue. 
Just  a  suspicion  of  lig  juice  has  been  put  in- 
to the  preparation,  not  for  the  purpose  of 
changing  its  medicinal  character,  or  even  its 
flavor,  but  merely  to  give  a  weak  support  to 
the  statement  that  the  article  sold  is  syrup 
of  figs.  This  is  a  fraud  upon  the  publio. 
It  is  true  it  may  be  a  harmless  humbug  to 
palm  oil  upon  the  public  as  s^-up  of  figs 
what  is  syrup  of  senna,  but  it  is  neverthe- 
less of  such  a  character  that  a  court  of 
equity  will  not  encourage  it  by  extending 
any  relief  to  the  person  who  seeks  to  protect 
a  business  which  has  grown  out  of  and  is 
dependent  upon  such  deceit. 

"It  is  well  settled  that  if  a  person  wishes 
his  trade-mark  property  to  be  protected  by 
a  court  of  equity,  he  must  come  into  court 
with  clean  hands,  and  if  it  appears  that  the 
trade-mark  for  which  he  seeks  protection  is 
Itself  a  misrepresentation  to  the  public,  and 
has  acquired  a  value  with  the  public  by 
fraudulent  misrepresentations  in  advertise- 
ments, all  relief  will  be  denied  to  him.  This 
is  the  doctrine  of  the  highest  court  of  Eng- 
land, and  no  court  has  laid  it  down  with 
« sny  greater  strlngengr  than  the  Supreme 
;;  Court  of  the  United  States.  Manhattan 
f  Uedicine  Co.  y.*Wood,  108  U.  S.  218,  27  L. 
ed.  700,  2  Sup.  Ct.  Rq>.  436;  Leather  Cloth 
Co.  V.  Amerioan  Leather  Cloth  Co,  4  De  O. 
J.  &  S.  137.    .    .    . 

"The  argument  for  complainant  is,  that 
because  fig  juice  or  syrup  has  no  laxative 
property  everybody  oucht  to  understand  that 
when  the  term  is  used  to  designate  a  laxa- 
tive medicine  it  must  have  only  a  fanciful 
meaning.  But  the  fact  is  admitted  that  the 
public  believe  that  fig  juice  or  syrup  has 
laxative  medicinal  properties.  It  is  to  them 
that  the  complainant  seeks  to  sell  its  prep- 
aration, and  it  is  with  respect  to  their 
knowledge  and  impressions  that  the  char- 
acter, whether  descriptive  or  fanciful,  of  the 
term  used,  is  to  be  determined." 

The  counsel  of  the  appellee  in  the  present 
ease  do  not  contend  that  the  courts  of  the 
second  and  sixth  circuits  were  wrong  in  de- 
nying the  complainant  any  relief  upon  the 
cases  as  presented  in  those  courts.  They  do 
contend  that  those  cases  were  argued  upon 
a  wrong  theory  by  the  counsel  of  the  com- 
plainant. The  language  of  the  brief  in  this 
regard  is  as  follows: 

"Here  was  where  complainant  made  a 
mistake.  Acting  under  advice  of  able  coun- 
*e\,  it  claimed  the  name  'Syrup  of  Figs'  to  be 
a  technical  trade-marky  when  all  that  was 
necessary  to  claim  was  that  it  constituted 


a  trade  name.  Able  counsd  in  the  second 
and  sixth  circuits  pressed  injunction  suits 
a£[ainst  infringers  on  the  theory  that  com- 
plainant had  a  trade-mark  in  the  name,  and 
that  the  statement  on  the  cartons  and  hot* 
ties  was  immaterial.  He  did  not  address 
himself  to  showing  that  the  name  'Syrup 
of  Figs'  came  to  be  honestly  and  properly 
applied  to  the  product  as  largely  descriptive 
of  the  ingredients  of  the  medicine.  Ue  was 
so  afraid  of  ruining  his  case  as  a  case  of 
trade-marks,  by  showing  that  it  was  de- 
scriptive, that  he  did  not  prove  what  was 
proved  in  the  case  now  at  bar,  ih0.,  that  figs 
were  at  the  time  the  name  was  given  an  im- 
portant part  of  the  composition." 

We  are  not  much  impressed  with  the  force 
of  this  attempted  distinction.  Even  if  it 
were  true  that,  at  the  time  the  medicine  in 
question  was  first  made  and  put  upon  the 
market,  the  juice  of  figs  was  so  largely  used 
as  one  of  the  ingredients,  as  to  have  war- 
ranted the  adoption  of  the  name  "Syrup  of  i» 
Figs"  as  descriptive  of  the  nature  of  theg 
medicine,  that  would  be  no  justification^for* 
continuing  the  use  of  the  term  after  the 
manufacturers  and  vendors  of  the  medicine 
ceased  to  use  fig  juice  as  a  material  ingredi- 
ent. Even  if  the  term  was  honestly  applied 
in  the  first  instcuice,  as  descriptive,  it  would 
none  the  less  be  deceptive  and  misleading 
when,  as  is  shown  in  the  present  case^^ 
ceased  to  be  a  truthful  statement  of  the  na- 
ture of  the  compound.  Nor  are  we  disposed 
to  concede  that,  \mder  the  evidence  in  the 
present  case,  the  term  "Syrup  of  Figs"  or 
'*Fig  Syrup"  was  properly  used  as  descript- 
ive of  the  nature  of  the  medicine  when  it 
was  first  made.  Then,  as  now,  the  operative 
laxative  element  was  senna,  and  the  addition 
of  fig  juice  was,  at  the  best,  experimental* 
and  apparently  was  intended  to  attract  the 
patronage  of  the  public  by  holding  out  the 
name  of  the  medicme  as  "Syrup  of  Figs." 

However  that  may  be^  it  is  now  admitted 
that  the  use  of  figs  was  found  to  be  delete- 
rious, and  their  use,  as  a  substantial  or 
material  ingredient,  was  abandoned.  The 
following  extracts  are  taken  from  the  testi« 
mony  of  tiie  inventor  of  the  medicine  now 
made  and  sold  by  the  California  Fig  Syrup 
Company : 

"During  the  year  1878  I  made  many  ex* 
periments  with  the  idea  of  producing  a 
pleasant,  effective^  liquid  laxative,  having 
observed  that  many  people  dislike  to  take 
pills,  oils,  and  other  aisagreeable  medicines ; 
and,  after  many  experiments  and  study  of 
laxatives  in  general,  came  to  the  conclusion 
that  senna  was  the  best  general  laxative 
known,  but  that  the  preparations  then  en 
the  market  were  either  weak  in  effect  or 
griping  in  their  nature,  and  I  thought  that 
if  I  could  make  a  liquid  preparation  of 
denna  which  would  be  really  pleasant  to  the 
taste  and  free  from  griping  qualities  that  it 
would  answer  the  purpose.  And  at  that 
time  I  also  thought  that  certain  other 
medicinal  agents  should  be  combined  with 
the  senna,  and  some  of  those  medicinal 
agents  were  not  very  pleasant  to  the  taste. 
And  I  thought  of  figs  as  a  fruit  that  would 
afford  me  a  considerable  quantity  of  sugar 
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and  mucilaginous  substance  to  counteract 
the  unpleasant  taste  of  the  medicinal  agents. 
And  I  used  figs  freely  in  my  experiments  for 
that  purpose.  As  I  progressed  with  my  ex- 
periments I  found  or  determined  as  a  result 
00  of  my  experiments  and  studies  that  a  uni- 
gformit^  and  stability  of  product  were  of 
«  great*importance,  and  that  the  fig  substance 
was  not  conducive  to  those  qualities,  and 
that  it  had  a  strong  tendency  to  ferment, 
and  therefore  it  would  be  better  to  use  a 
small  quantity.  I  also  found  that  those 
medicinal  agents  which  were  unpleasant  to 
the  taste  were  better  adapted  to  special 
cases  than  to  general  use,  and  concluded  to 
emit  them,  and  therefore  did  not  need  aj 
large  a  quantity  of  fig  substance  as  former- 
ly. As  finally  prepared  I  had  a  new  and 
original  compound,  of  which  the  fig  syrup 
formed  a  ve^  small  but  pleasant  part,  al- 
though not  an  essential  part  of  the  combina- 
tion; that  is,  I  might  nave  used  an  equal 
quantity  of  honey,  or  some  other  substance, 
instead  of  the  fig  substance,  without  chang- 
ing the  character  and  effect  of  the  combina- 
tion. ...  I  desired  to  ^ve  a  name 
which  would  be  new  and  original  to  distin- 
guish my  product  from  all  the  laxative  med- 
icines, and  which  would  be  pleasantly  sug- 
gestive, and,  after  thinking  over  a  number 
of  names,  I  decided  to  use  the  name  'Syrup 
of  Figs.'  I  knew  that  I  was  not  using  the 
name  generically,  because  figs  did  not  ffive 
character  and  effect  to  the  combination.'' 

On  cross-examination  this  witness  further 
stated  that  "we  still  use  figs  when  we  might 
use  some  other  pleasant  substance,  because 
we  first  started  to  use  figs;  and  the  fig  sub- 
stance, while  it  is  used,  is  not  an  essential 
part  of  the  compound  or  what  I  would  call 
an  essential  part  of  the  compound.  That  is, 
not  a  part  of  the  compound  which  gives  to 
it  its  distinctive  aromatic  and  medicinal 
qualities." 

That  the  complainant  company,  years 
after  it  had  established  a  popular  demand 
for  its  product,  issued  statements  in  medi- 
cal journals  and  newspapers  and  circulars, 
that  the  medical  properties  of  their  com- 
pound were  derived  from  senna,  does  not  re- 
lieve it  from  the  charge  of  deceit  and  mis- 
representation to  the  public.  Such  publica- 
tions went  only  to  giving  information  to 
wholesale  dealers.  The  company  by  the  use 
of  the  terms  of  its  so-called  trade-mark  on 
its  bottles,  wrappers,  and  cartons  continued 
to  appeal  to  the  consumers,  out  of  whose 
credulity  came  the  profits  of  their  business. 
And,  indeed,  it  was  the  imitation  by  the  de- 
ft fendants  of  such  false  and  misleading  rep- 
g  resentations  that  led  to  the  present  suit. 
•  *  The  bill  in  the  present  case  contains  the 
following  allegations: 

"Your  orator  further  states  that  this  lax- 
ative medical  compound,  or  preparation, 
made  and  put  up  as  aforesaid  by  your  ora- 
tor, has  always  been  marked,  named,  and 
called  by  your  orator  'Syrup  of  Figs,'  being 
advertised  by  your  orator  under  that 
name,  the  name  'Syrup  of  Figs'  printed 
or  otlienvise  marked  upon  every  bot- 
tle of  this  preparation  made  and  sold  by 
your  orator, — this  name  being  also  printed 


upon  the  boxes,  packages  or  wrappers  in 
wnich  the  bottles  of  this  preparation  are 
packed  for  shipment  and  sale;  that  it  has 
been  the  practice  of  your  orator  to  put  the 
bottles  containing  this  preparation  in  oblong 
pasteboard  boxes  or  cartons,  so  thai  they 
will  reach  the  consumer  in  that  form;  that 
in  all  instances,  not  only  the  bottle  which 
contains  this  preparation,  but  the  box  or 
carton  which  contain  the  bottles  of  this 
preparation,  is  marked  wiUi  the  words 
*  Syrup  of  Figs'  and  also  contains  printed 
matter  stating  that  this  preparation  is  a 
medical  laxative  preparation,  and  also  giv- 
ing a  general  idea  of  its  uses  and  purposes. 
.  .  .  Your  orator  further  states,  that  it  and 
its  said  predecessor  in  interest  were  the  first 
to  pack  and  dress  or  mark  a  liquid  laxative 
preparation  or  medicine  in  the  maimer  il- 
lustrated by  exhibits  'A'  and  'B'— that  is 
to  say,  in  an  oblong,  rectangular  box  or  car- 
ton, with  statements  of  the  virtues  of  this 
preparation  printed  in  different  languages 
upon  the  back  and  sides  of  the  carton,  and 
having  on  the  front  of  the  carton  and  on  the 
border  within  which,  at  the  top,  is  a  repre- 
sentation of  a  branch  of  a  fig  tree,  bearing 
fruit  and  leaves,  surrounded  by  the  words 
'Fig  Syrup  Ck)mpany,'  or  'California  Fig 
Syrup  Company,'  and  below  which  appear, 
in  large  letters,  the  words  'Syrup  of  Figs.'  ** 
Upon  such  allegations  and  the  admissions 
of  the  complainant's  principal  witness,  some 
of  whidi  are  hereinbefore  quoted,  and  upon 
the  entire  evidence  in  the  case,  and  in  the 
light  of  the  authorities  cited  by  the  counsel 
of  the  respective  parties,  our  conclusions  are 
that  the  name  "Syrup  of  Figs"  does  not,  in 
fact,  properly  designate  or  describe  the  prep-o 


aration  made  and  sold  by  the  California  Figg 
Syrup  Company,  so  as  to  be^susoeptible  of* 
appropriation  as  a  trade-mark,  and  that  the 
marks  and  names,  used  upon  the  bottles  con- 
taining complainant's  preparation,  and  upon 
the  cartons  and  wrappcurs  containing  the 
bottles,  Are  so  plainly  deceptive  as  to  deprive 
the  complainant  company  of  a  right  to  a 
remedy  by  way  of  an  injunction  by  a  court 
of  equity. 

Aooordingly,  the  decree  of  the  Circuit 
Court  of  Appeals  is  reversed;  the  decree  of 
the  Circuit  Court  is  also  reversed,  and  the 
cause  is  remanded  to  that  court,  with  dire<^ 
tions  to  dismiss  the  bill  of  complaint. 

Mr.  Justice  MoKenna  dissented* 


(187  U.  S.  606) 
STEPUEN  OTIS  k  JOSEPH  P.  GASSMAN, 
Copartners,  etc.,  Plffs,  in  Err., 

E.  A.  PARKER. 

Constitutional  law — right  of  contract — equai 
protection  of  laws — sale  of  stocks  on  mar^ 
gin, 

1.  No  unconstltutlonaJ  Interference  with  the 
right  of  contract  is  made  by  Cal.  Const,  art 
4.  $  26,  avoiding  all  contracts  for  sales  of 
shares  of  corporate  stock  on  margin,  and 
providing   for    the   recovery    of   any    monsj 
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paid  on  midh  eontracts,  although  this  proyl- 
alon  may  be  construed  to  apply  to  bona  fide 
as  well  as  gambling  contracts. 
2.  The  equal  protection  of  the  laws  Is  not  de- 
nied by  Cal.  Const,  art.  4,  |  26,  avoiding  all 
contracts  for  the  sale  of  shares  of  corporate 
stock  on  margin,  because  this  provision 
strikes  only  at  some^  and  not  ail,  objects  of 
possible  speculation. 

[No.  41.] 

Argued  and  Submitted  April  24,  1902.  Or- 
dered for  reargument  May  6,  1902.  Re- 
argued December  11,  12,  1902.  Decided 
January  5,  1905, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Califoi-nia  to  review  a  judgment 
which  modified  and  affirmed  as  modified  a 
judgment  of  the  Superior  Court  of  that 
state  in  favor  of  plaintiff  in  an  action  to  re- 
cover margins  paid  on  contracts  to  buy  and 
sell  corporate  stocks.    Affirmed, 

See  same  case  below,  130  Cal.  322,  02  Pac 
671,  927. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  O.  Johnson  for  plaintiffs  in 
error  on  original  argument. 

Mr.  Edmund  Tauszky  for  plaintiffs  in  er- 
ror on  motion  to  dismiss  or  affirm. 

Mr.  John  H.  Miller  for  defendant  in  er- 
ror. 

Mr.  John  O.  Johnson  for  plaintiffs  in 
error  on  reargument. 

Mr.  Joseph  Hntohinson  for  defendant 
in  error. 

Mr.  Justice  Holmes  delivered  the  opinion 
k-of  the  court: 

§  This  is  an  action  in  three  counts,  for 
•  mon^  had  and  received,  for*money  i>aid  and 
promised  to  be  repaid,  and  for  margins  paid 
to  the  defendants  as  stock  brokers  on  con- 
tracts to  bir^  and  sell  mining  stocks,  re- 
spectivdy.  The  answers  to  the  first  two 
counts  are  general  denials  and  other  matters 
now  immaterial.  The  answer  to  the  third 
ooimt,  beside  a  general  denial,  sets  up  that 
the  count  is  based  upon  a  provision  in  arti- 
cle 4,  f  26,  of  the  Constitution  of  California, 
and  that  that  provision  is  contrary  to  the 
1st  section  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  It  ap- 
pears by  the  record  that  the  only  cause  of 
action  was  that  stated  specifically  in  the 
third  count,  and  that  the  defendants  inter- 
posed the  constitutional  objection  at  the 
trial,  and  that  it  was  overruled.  The  plain- 
tiff  had  a  general  verdict  on  all  three  counts. 
The  case  was  taken  from  the  superior  to  the 
supreme  court  of  California  on  appeal,  and 
the  judgment  of  the  superior  court  was  af- 
firmed, with  an  immaterial  modification.  It 
now  is  brought  here  by  a  writ  of  error  to 
the  supreme  court  of  the  state. 

We  must  take  it  as  established  that  the 
plaintiff  did  enter  into  transactions  prohib- 
ited by  the  Constitution  of  California,  and 
th^-t  he  had  a  right  to  his  judgment  under 
that  Constitution  if  the  clause  relied  upon 
is  not  contrary  to  the  Constitution  of  the 
United  States.    There  is  no  question  that 


the  parties  were  subject  to  the  provisions  of 
the  latter  Constitution,  and  no  doubt  that 
the  question  whether  it  invalidated  the  state 
Constitution  necessarily  was  passed  upon* 
and  was  answered  in  the  negative  by  the 
state  court.     130  Cal.  322,  62  Pac.  671,  927. 

The  provision  of  the  state  Constitution  is 
as  follows:  ''All  contracts  for  the  sales  of 
shares  of  the  capital  stock  of  any  corpora* 
tion  or  association,  on  margin,  or  to  be  de- 
livered at  a  future  day,  shall  be  void,  and 
any  money  paid  on  such  contrax:ts  may  be 
recovered  by  the  party  paying  it  by  suit  in 
any  court  of  competent  jurisdiction."  There 
was  some  suggestion  that  these  words  might 
be  narrowed  by  construction  to  contracts  not 
contemplating  a  bona  fide  acquisition  of  the 
stock,  but  intended  to  cover  only  a  wager  or 
contemplated  settlement  of  difi'erences.  Of 
course,  if  ther  were  construed  in  that  sense 
there  would  be  no  doubt  of  their  validity. 
Booth  V.  Illinois,  184  U.  S.  425,  46  L.  ed.g 
623,  22  Sup.  Ct  Rep.  426.  But  while  theS 
supreme  court  of  California  sayt*in  this  case  * 
that  it  "will  always  see  that  legitimate  busi* 
ness  transactions  are  not  brought  under  the 
ban,"  in  the  same  sentence  it  leaves  open 
the  hypothesis  that  the  provision  "fails  to 
distinguish  between  bona  fide  contracts  and 
gambling  contracts,"  and  sustains  it  as  a 
proper  police  regulation,  even  if  it  does  fail 
as  supposed.  Therefore  it  may  be  held  here- 
after that  ordinary  contracts  for  the  sale  of 
stocks  on  maj^n  are  not  legitimate  trans* 
actions,  and  it  would  not  be  safe  for  us  to 
take  the  words  in  any  other  than  their  lit- 
eral meaning,  or  to  assume  in  advance  of  a 
decision  that  th^  will  be  taken  in  a  narrow 
sense.  In  this  case  the  jury  were  instructed 
broadly  to  find  for  the  plaintiff  if  he  had 
paid  any  money  to  the  defendants  as  a  mar- 
gin for  the  purchase  of  stock  of  a  corpora- 
tion, and  this  instruction  was  sustained. 

The  objection  ur|;ed  against  the  provision 
in  its  literal  sense  is  that  this  prohibition  of 
all  sales  on  margin  bears  no  reasonable  re- 
lation to  the  evil  sought  to  be  cured,  and 
therefore  falls  within  the  Ist  section  of  tiie 
14th  Amendment.  It  is  said  that  it  unduly 
limits  the  liberty  of  adult  persons  in  mak- 
ing contracts  which  concern  only  themuselves, 
and  cuts  down  the  value  of  a  class  of  prop- 
erty that  often  must  be  disposed  of  under 
contracts  of  the  prohibited  kind  if  it  is  to  be 
disposed  of  to  advantage,  thus  depriving 
persons  of  liberty  and  proper^  without  due 
process  of  law,  and  that  it  unjustifiably  dis* 
criminates  i^ainst  property  of  that  class, 
while  other  mmiliar  objects  of  speculation, 
such  as  cotton  or  grain,  are  not  touched* 
thus  depriving  persons  of  the  equal  protec- 
tion of  the  laws. 

It  is  true,  no  doubt,  that  neither  a  state 
legislature  nor  a  state  Constitution  can  in* 
terfere  arbitrarily  with  private  business  or 
transactions,  and  that  the  mere  fact  that  an 
enactment  purports  to  be  for  the  protection 
of  public  safety,  health,  or  morals,  is  not 
conclusive  upon  the  courts.  Muglcr  v.  Kan- 
sas,  123  V.  S.  623.  661,  31  L.  ed.  205,  210. 
8  Sup.  Ct.  llep.  273;  Lavcton  v.  Steele,  162 
U.  S.  133,  137,  38  L.  ed.  385.  388,  14  Sup. 
Ct.  Rep.  409.     But  general  propositions  do 
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not  carry  us  far.  While  the  ecmrts  must 
exercise  a  judgment  of  their  own,  it  hj  no 
means  is  true  that  every  law  is  void  which 
may  seem  to  the  judges  who  pass  upon  it  ez- 
e  cessive,  unsuited  to  its  ostensible  end,  or 
g  based    upon    conceptions   of   morality   with 

•  which  they  disagree.  Oonsiderabla^latitude 
must  be  allowed  for  differences  of  view,  as 
well  as  for  possible  peculiar  conditions 
which  this  coui-t  can  know  but  imperfectly, 
if  at  all.  Otherwise  a  constitution,  instead 
of  embodying  only  relatively  fimdamental 
rules  of  right,  as  generally  understood  by 
all  English-speaking  communities,  would  be- 
come the  partisan  of  a  particular  set  of  ethi- 
cal or  economical  opinions,  which  by  no 
means  are  held  semper  ubique  et  ah  omni- 
bus. 

Kven  if  the  provision  before  us  should 
seem  to  us  not  to  have  been  justified  by  the 
eircumstances  locally  existing  in  California 
at  the  time  when  it  was  passed,  it  is  shown 
by  its  adoption  to  have  expressed  a  deep- 
seated  conviction  on  the  part  of  the  people 
eonoemed  as  to  what  that  policy  required. 
Such  a  deep-seated  conviction  is  entitled  to 
great  respect.  If  the  state  thinks  that  an 
admitted  evil  cannot  be  prevented  except  by 
prohibiting  a  calling  or  transaction  not  in 
itself  necessarily  objectionable,  the  courts 
leannot  interfere,  unless,  in  looking  at  the 
•aubatance  of  the  matter,  they  can  see  that 
«t  ^is  a  clear,  unmistakable  infringement  of 
irighis  securea  by  the  fundamental  law." 
:BooUi  V.  Illinoiv,  184  U.  8.  425,  429,  46  L. 
.ed.  (J23,  626,  22  Sup.  Ct.  Rep.  425,  427.  No 
•court  vwould  declare  a  usury  law  lueonstitu- 
tionail,  «ven  if  every  member  of  it  believed 
that  Jeremy  Bentham  had  said  the  last  word 
on  that  subject,  and  had  shown  for  all  time 
that  such  laws  did  more  harm  than  good. 
The  Sunday  laws,  no  doubt,  would  be  sus- 
tained by  f-  ben<»>  of  judges,  even  if  every 
pne  jof  them  thought  it  superstitious  to  make 
mmy  "day  holy  Or,  to  take  cases  where 
opuiion  has  moved  in  the  opposite  direction, 
waiters  may  be  declared  illegal  without  the 
aid  of  statute,  or  lotteries  forbidden  by  ex- 
cess enactment,  althou^  at  an  earlier  day 
th^  were  thought  pardonable  at  least.  The 
■case  would  not  be  decided  differently  if  lot- 
teries had  been  lawful  when  the  14th  Amend- 
ment became  law,  as  indeed  they  were  in 
eome  civiUzed  states.  See  Ballooh  v.  State, 
73  Md.  I,  6  L.  R.  A.  671,  20  Atl.  184. 

We  cannot  say  that  there  might  not  be 
conditions  of  public  delirium  in  which  at 
least  a  temporary  prohibition  of  sales  on 
margins  would  be  a  salutary  thing.  Still 
less  can  we  say  that  there  might  not  be  con- 
ditions in  which  it  reasonably  might  be 
thought  a  salutary  thing,  even  if  we  disa- 
o  greed  with  the  opinion.  Of  course,  if  a  man 
§ean  buy  on  margin  he  can  launch  into  a 

•  much  more  extended  venture  than  where  he 
must  pay  the  whole  price  at  once.  If  he 
pays  the  whole  price  he  gets  the  purchased 
Article,  whatever  its  worth  may  turn  out  to 
be.  But  if  he  buys  stocks  on  margin  he  may 
put  all  his  property  into  the  venture,  and 
being  unable  to  keep  his  margins  good  if  the 
stock  market  goes  down,  a  slight  fall  leaves 
hUa  penniless,  with  nothing  to  represent  his 


outlay,  except  that  he  has  hxA  iii4  ((haneei 
of  a  bet  Tnere  is  no  doubt  that  purchases 
on  margin  may  be  and  frequently  are  used 
as  a  means  of  gambling  for  a  mreat  gain  or  a 
loss  of  all  one  has.  It  is  said  that  in  Cali- 
fornia, when  the  Constitution  was  adopted, 
the  whole  people  were  buying  mining  stocks 
in  this  way  with  the  result  of  infinite  dis- 
aster. Cashm^n  v.  Root,  89  Cal.  373,  382, 
383,  12  L.  R.  A.  511,  26  Pac  883.  If  at  that 
time  the  provision  of  the  Constitution,  in- 
stead of  being  put  there,  had  been  embodied 
in  a  temporary  act,  probably  no  one  would 
have  questioned  it,  and  it  would  be  hard  to 
take  a  distinction  solely  on  the  ground  of 
its  more  permanent  form.  Inserting  the 
provision  in  the  Constitution  showed,  as  we 
have  said,  the  conviction  of  the  people  at 
large  tiiat  prohibition  was  a  proper  means 
of  stopping  the  evil.  And  as  waa  said  with 
regard  to  a  prohibition  of  option  contracts 
in  Booth  v.  Illinoia,  184  U.  S.  425,  431,  46 
L.  ed.  623,  627,  22  Sup.  Ct.  Rep.  425,  we  are 
imwilling  to  declare  the  iudgment  to  have 
been  wholly  without  foundation. 

With  regard  to  the  objection  that  this  pro- 
vision strikes  at  only  some,  not  all,  of  the 
objects  of  possible  speculation,  it  is  enough 
to  say  that  probably  in  California  the  evil 
sought  to  be  stopped  was  confined  in  the 
main  to  stocks  in  corporations.  California 
is  a  mining  state,  and  mines  offer  the  most 
striking  temptations  to  people  in  a  hurry  to 
get  ricn.  Mines  senerally  are  represented 
by  stocks.  Stock  u  convenient  for  purposes 
of  speculation,  because  of  the  ease  with 
whicn  it  is  transferred  from  hand  to  hand, 
as  well  as  for  other  reasons.  If  stopping 
the  purchasa  and  sale  of  stocks  on  margin 
wou*d  stop  the  gambling  which  it  was  de- 
sired to  prevent,  it  was  proper  for  the  people 
of  California  to  go  no  farther  in  what  th^ 
forbade.  The  circumstances  disclose  a  rea- 
sonable ground  for  the  classification,  and 
thus  distinguish  the  case  from  Connolly  t. 
Union  Sewer  Pipe  Co,  184  U.  S.  640,  46  L.h 
ed.  679,  22  Sup.  Ct.  Rep.  431.  We  cannotg 
say  that  treating  stocks^of  corporations  as* 
a  class  subject  to  special  restrictions  was 
unjust  discrimination  or  the  denial  of  tlia 
equal  protection  of  the  laws. 

JudffPient  affirmed* 

Mr.    Justice    Brewer  and    Mr.  Justlit 
Pookliam  dissented. 


(187  U.  S.  479) 

MOBILE  TRANSPORTATION  COMPANY, 
Plff,  in  Err,, 

V, 

CITY  OF  MOBIIB. 

Error  to  state  court  —  Federal  question  — 
vested  rights — impairment  of  obligation 
of  contract— Spanish  land  grants — evi- 
dence of  grant — report  of  land  oammi9' 
sioncr, 

1.  A  ^Tlt  of  error  to  review  a  Judgment  of  a 
state  court  adverse  to  a  title  claimed  under 
a  Spanish  grrant  alleged  to  have  been  poi^ 
fected  under  the  treaty  with  Spain  of  Febni- 
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•17  22*  1819  (8  Stat,  at  L.  282),  and  a  IML^ 
ent  from  tha  United  Stataa  In  allefod  con- 
firmation of  snch  claim,  will  not  bo  dlamlased 
where  the  Federal  qneatlona  ao  railed  can- 
not be  conaldeied  aa  frlTolooa  and  ondeaarr- 
iag  of  notice. 

S.  Tbe  atate  of  Alabama  when  admitted  Into 
the  Union  became  entitled  to  the  aoll  below 
high- water  mark,  under  the  navlgabla  watera 
within  the  limiu  of  the  atat%  where  It  had 
not  been  prerioualy  cranted. 

t.  No  Teated  rlghta  of  ownera  of  land  adjacent 
to  a  tidal  atream  were  diatnrbed  by  the  Ala- 
bama act  of  January  81,  1867,  granting  to 
the  city  of  Mobile  ao  much  of  the  ahore 
and  aoil  under  aoch  atream  aa  la  within  the 
city  boundarlea,  alnce  each  act  amonnta  to 
no  more  than  a  declaration  that  the  rlghta 
poaapaMd  by  the  atate  in  aoch  ahore  and  aoll 
were  granted  to  each  city. 

4.  A  change  of  view  by  the  higheat  court  of  a 
atate  with  respect  to  the  limit  of  private 
owoerahlp  upon  tide  watera  doea  not  ralae  a 
case  under  the  contract  clauae  of  the  Fed- 
eral Constitution,  which  can  be  reviewed  In 
the  Supreme  Court  of  the  United  Statea. 

5.  A  supposition  of  a  claimant  under  an  al- 
leged Spanish  land  grant,  that  such  grant 
once  existed  and  has  been  lost  by  time  or  ac- 
cident, la  no  evidence  of  an  actual  grant. 

C  A  report  of  the  Commlasloner  of  Public 
Landa  in  favor  of  a  claim  under  an  alleged 
Spauish  land  grant  ia  insufficient  to  render 
applicable  the  provisions  of  the  treaty  with 
Spain  of  February  22,  1810  (8  SUt  at  L. 
252),  far  the  conflrmatlon  of  such  grants 
where  it  contalna  no  other  deacrlptlon  of  the 
land  granted  than  its  area  In  arpenta  and 
the  statement  that  It  Is  situated  on  the  ICo- 
bile  river,  but  that  no  survey  of  the  land  ex- 


7.  Defenaea,  In  an  action  in  ejectment  brought 
by  a  municipality  in  a  atate  court,  of  estop- 
pel, licenae,  payment  of  taxes,  the  unconsti- 
tutionality of  a  atate  statute  because  the  ti- 
tle does  not  describe  its  subject,  want  of 
power  In  the  atate  to  convey  ita  title  to  the 
municipality,  and  the  statute  of  limitations, 
— are  of  a  local  nature,  and  present  no  Fed- 
eral qneation  for  review  la  the  Supreme 
Ooort  of  the  United  States. 

[Na  62.] 

Argued   yi>vemher  S,   1902,    Decided  Jan- 
uary 5,  190S. 

IN  ERROR  to  thfi  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  a  Circuit 
Court  of  ihat  State  in  favor  of  the  dty  of 
Mobile  in  an  action  in  ejectment  Af' 
firmed. 

See  same  caae  below,  128  Ala.  335,  30  So. 
645. 

I  Statement  by  Mr.  Justice  Brown  t 
^Thia  waa  an  action  in  ejectment  brought 
in  the  state  circuit  court  by  the  city  of  Mo- 
bile against  the  Mobile  Tranaportation  Com- 
pany, to  recover  a  portion  of  the  ahore  and 
bed*  of  tJie  Mobile  river  in  the  city  of 
Mobile,  between  high- water  mark  and  the 
channel  line  or  point  of  practical  naviga- 
bility. 

In  auppoit  of  its  title  the  dty  relied  upon 
the  fol]owin;j  acts: 

1.  An  uct  of  Congress  approved  March  2, 


1810,  entitled  "An  Act  to  Enable  tKs  Ptopla 
of  the  Alahama  Territory  to  Form  a  OonatI* 
tulion  and  State  Qovemment,  and  for  the 
Admiaeion  of  Such  Stote  into  thm  Union  on 
an  Equal  Footing  with  the  Original  States.*^ 
3  Stat  at  L.  489,  ohap.  47. 

2.  An  ordinance  of  the  oonvsntion  of  AI*' 
bflona  adopted  Auguat  2,  1819,  aooepting  the 
propoaition  offerra  by  Oongreaa.  Ala.  Code 
1876,  p.  68.  H- 

3.  A  reaolution  of  OongreaB  of  December^ 
14,    1819,   declaring  *  the  admiaaion  of   tho* 
ataite  into  the  Union,  with  a  ConatitutioB 
which   had  been  adopted  by   the  atate.    S 
SUt.  at  L.  608. 

4.  An  act  of  the  general  aasembly  of  Ala-^ 
bejna,  approved  January  31,  1867,  entitled! 
""An  Act  Granting  tbe  City  of  Mobile  the 
Riparian  Rights  in  the  River  Front."  Act» 
of  1866-^7,  p.  307. 

5.  An  act  of  the  aasembly,  approved  Feb^ 
ruary  18,  1895,  entitled  "An  Act  to  fix  the 
Right  of  the  aty  of  Mobile  to  Certoin  Real 
Estate."    Acts  of  1894-95,  p.  815. 

6.  An  act  approved  December  5,  1896 
(Acta  1896,  p.  49),  amending  the  laataet. 

Several  acta  resoecting  the  incorporation 
of  the  city  of  Mobile,  unneceaaary  to  be  oon* 
aidered,  were  aJao  offered  in  evidence.  It 
waa  admitted  that  defendant  waa  in  poaae^ 
aion  of  the  landa. 

Defendant  pleaded  the  statute  of  limiU^ 
tiona,  and  offered  in  evidence  certain  "docU' 
menta,  legialative  and  executive,  of  the  Conp 
greaa  of  the  United  Statee»  in  relatk>n  to  the 
public  lands,  from  the  first  sesaion  of  the 
First  Congress  to  the  first  session  of  the 
Twenty-third  Congress,"  and  particularly 
that  relating  to  the  claim  ol  one  Resia  Ber- 
noudy,  who  claimed  under  a  Spaniel  grant 
made  ^larch  3,  1702,  to  Joseph  Munora,  to- 
gether with  evidence  of  the  report  of  the 
Land  Commissioner  in  favor  ol  hxs  elaim,  and 
a  patent  of  the  United  States  dated  Decern* 
ber  28,  1836,  to  the  assignees  of  Bemoudy, 
wherein  it  was  redted  that  the  daim  of 
Bemoudy  (entered  aa  No.  11)  waa  affirmed, 
had  been  aurv^ed,  and  was  by  such  titU 
granted  unto  hia  aasigneea.  The  defendant 
also  offered  an  unbroken  chain  of  deede 
from  these  aaaienees  to  the  transportation 
company,  aa  wdi  as  proof  of  an  adverse  poa» 
session  of  the  landa  described  in  t^e  com* 
plaint)  under  a  color  of  right,  for  twentgr 
years  before  bringing  suit. 

All  this  evidence  was  exohxded  by  the  cir> 
cuit  court,  whose  aation  in  that  particular 
waa  affirmed  by  the  supreme  court  of  the 
sUte.     128  Ala.  335,  30  So.  64& 


O.    Brombersr  Witt' 
Eugene  B,  Lewie,  for 


Messrs,  Frederlo 
iam  B.  Putney ^  and 
plaintiff  in  error. 

Messrs,  Harry  T*  Smith  and  Gregory  JX 
8mith  for  defendant  in  error.  e* 

*Mr.  Justice  Brown  delivered  the  opinion* 
of  the  court: 

1.  Motion  was  made  to  dismiaa  thia  writ 
of  error  for  the  want  of  a  Federal  question, 
but  in  view  of  the  fact  that  defendant's  title 
depends  upon  a  Spanish  grant  claimed  to 
ha/ti   been    perfected    under    the   treaty   of 


Y  &  Sao  Navigable  Watera.  voL  Tl,  Cant  Die  i  IM. 
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1819  between  the  United  States  and  the 
King  of  Spain  (8  Stat,  at  L.  252),  and  a 
patent  of  the  United  States  dated  December 
28,  1830,  in  alleged  confirmation  of  such 
claim,  we  do  not  see  how  such  motion  can 
be  sustained,  unless  upon  the  theory  that 
the  Federal  questions  so  raised  are  frivolous 
and  undeserving  of  further  notice.  We  are 
of  opinion  that  they  cannot  be  so  considered, 
and  ithe  motion  to  dismiss  must  therefore  be 
denied. 

There  are  fifty-eight  assignments  of  error, 
none  of  which  require  separate  considera- 
tion, since  all  turn  upon  the  respective 
titles  of  the  parties  to  the  land  in  question. 
As  the  plaintiff  in  an  action  of  ejectment  is 
bound  to  recover  upon  the  strength  of  his 
own  title,  we  shall  first  consider  tne  several 
objections  made  to  the  title  of  the  city. 

2.  Thait  the  state  of  Alabama,  when  ad- 
mitted into  the  Union,  became  entitled  to 
the  soil  under  the  navigable  waters,  below 
high-water  mark  within  the  limits  of  the 
state,  not  previously  gnmted,  was  so  conclu- 
sively settled  by  this  court  in  Pollard  v. 
Eagan,  3  How.  212,  11  L.  ed.  565,  as  to  need 
no  further  consideration.    This  was  also  an 


action   of   ejectment  for  lands  below  hi^h-  •22  Ala.  099,  it  was  held  that,  if  the  Mobile* 


water  mark  in  the  city  of  Mobile.  The  plain 
tiffs  insisted  that^  by  the  compact  between 
the  United  Stages  and  Alabama,  on  her  ad- 
mission into  the  Union,  it  was  agreed  that 
the  people  of  Alabama  forever  disclaimed 
all  right  or  title  to  the  waate  or  unappro- 
priat^  lands  lying  within  the  state,  that 
the  same  should  remain  at  the  sole  disposal 
of  the  United  States ;  and  that  all  the  navi- 
gal>le  waters  within  the  state  should  forever 
remain  public  highways;  and  hence,  that  tha 
lands  under  the  navigable  waters,  and  the 
public  domain  above  high  water,  were  alike 
reserved  to  the  United  States,  and  alike  sub- 
09  ject  to  be  sold  by  them;  and  that  to  give 
$  any  other  construction  to  these  oomnacts 
•  would  be  to  yield  up  to  Alabama^^anoi  the 
other  new  states,  all  the  public  land  within 
th«r  limits.  This  court,  however,  held  that, 
when  Alabama  waa  admitted  into  the  Union, 
on  an  equal  footing  with  the  original  states, 
she  succeeded  to  all  the  ri£[hts  of  sovc»r- 
eignty.  Jurisdiction,  and  eminent  domain 
whidi  Geoiig[ia  possessed  at  the  time  she 
ceded  the  territory  of  Alabama  to  the  United 
States,  and  that  nothing  remained  to  the  lat- 
ter, according  to  the  terms  of  the  agreement, 
but  tlie  puM^ic  lands.  In  summing  up  its 
conclusions  the  court  held:  "First,  the 
shores  of  navigable  waters,  and  the  soils  un- 
der them,  were  not  granted  by  the  Constitu- 
tion to  the  United  States,  but  were  reserved 
to  the  states  respectively.  Secondly,  the 
new  states  have  the  same  rights,  sovereign- 
ty, and  jurisdiction  over  this  subject  as  the 
oriqfinal  states.  Thirdly,  the  right  of  the 
United  States  to  the  public  lands,  and  tlie 
power  of  Congress  to  make  all  needful  rules 
and  regulations  for  the  sale  and  disposition 
thereof,  conferred  no  power  to  grant  to  the 
plaintiffs  the  land  in  controversy  in  this 
case." 

The  supreme  court  of  Alabama  having  ap- 
proved a  charge  to  the  jury  thaj;  "if  they  be- 
lieved the  premises  sued  for  were  below  the 


usual  high-water  mark,  at  the  time  Ala- 
bama was  admitted  into  the  Union,  then  the 
act  of  Congress"  (passed  in  July,  1830,  con- 
firming the  title  of  the  plaintiff),  ''and  tho 
patent  in  pursuance  thereof,  could  give  tbm 
plaintiffs  no  title,"  its  judgment  was  af- 
firmed. The  opinion  of  the  court  was  pro- 
nounced in  1844. 

Prior  to  this  time,  however,  and  in  1839, 
the  supreme  court  of  Alabama  in  the  case 
of  Mobile  V.  Eslava,  9  Port  (Ala.)  577,  38 
Am.  Dec.  325,  had  also  held  that  the  navi- 
gable waters  within  that  state,  having  been 
dedicated  to  the  use  of  the  citizens  of  the 
United  States,  it  was  not  competent  for  Con- 
gress to  grant  a  right  of  property  in  the 
same,  and  that  the  navigaJ>le  waters  extend- 
ed, not  only  to  low  water,  but  embraced  all 
the  soil  within  the  limits  of  high-water 
mark.  Tliis  case  wajs  also  affirmed  by  this 
court  (16  Pet  234,  10  L.  ed.  948),  though 
the  caae  as  here  presented  did  not  turn  upon 
the  rights  of  the  state  to  land  beneath  its 
navigxu[>le  waters  below  high-water  mark. 

This  was  also  declared  to  be  the  doctrine 

of  the  supreme  court  of  Alabama  u  UUe  aajj 

1853,  when  in  Magee  v.  Doe  eo  dem,  Halletit^ 


river   were    the   eastern    boundary   of    the 

f rants  in  question,  the  lines  could  not,  un- 
er  the  decisions  of  that  court,  as  well  aa 
those  of  the  Supreme  Court  of  the  United 
States,  extend  beyond  high-water  mark  at 
that  time,  citing  Pollwrd  v.  Hagcus  3  Ala. 
291,  Affirmed,  as  aJbove  stated,  in  3  How. 
212,  11  L.  ed.  565;  Ahhoi  v.  Doe  ea  dem. 
Kennedy,  5  Ala.  393,  and  Ooodtitle  v.  Kibhe^ 
9  How.  471,  13  L.  ed.  220.  This  last  case 
was  little  more  than  an  afflnnajice  of  Pol- 
lard  y.  H€tgan. 

On  January  31,  1867,  the  general  assem- 
bly of  Alabama  passed  "An  Act  Granting 
the  City  of  Mobile  the  Riparian  Rights  in 
tho  River  Front,"  the  first  seeticm  of  whieh 
enacted  that  '^he  shore  and  the  soil  under 
Mobile  river,  situated  within  the  boundaiy 
lines  of  the  city  of  Mobile,  as  defined  and 
set  forth  in  f  2  of  an  act  to  incorporate  the 
city  of  Mobile,  approved  February  2,  1866, 
be  and  the  same  is  hereby  granted  and  de- 
livered to  the  city  of  Mobile." 

''Sec.  2.  Be  it  further  enacted,  That  the 
mayor,  aldermen,  and  common  council  of 
the  city  of  Mobile  be  and  they  are  hereby 
created  and  declared  trustees  to  hold,  pos- 
sess, direct,  control,  and  manage  the  shore 
and  soil  herein  granted,  in  such  manner  as 
they  may  deem  best  for  the  public  good." 

In  Boulo  V.  Neto  Orleans,  N,  d  T.  R.  Co. 
55  Ala.  480,  decided  in  1875,  it  was  also 
held  that  the  title  to  the  shore  of  all  tide* 
water  streams  resides  in  the  state,  for  the 
benefit  of  the  public,  and  its  use  by  the  pub- 
lic for  the  purpose  of  commerce  was  not 
only  permissible,  but  in  accordance  with 
the  trust  annexed  to  the  title.  The  place  in 
controversy  was  a  slip  beneath  two  wharves, 
but  whether  it  waa  covered  at  high  tide  by 
the  water  of  the  river  was  a  fact  ehont 
which  the  evidence  conflicted,  though  the 
court  inclined  to  the  opinion  that  land  had 
been  formed  which  was  not  usually  covered 
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by  wiUer  at  high  tide.    It  was  held  the  title 
was  in  the  state. 

In  WilUama  v.  Olover,  66  Ala.  189,  part 
of  the  land  in  controversy  was  an  island  in 
the  Tennessee  river.  Some  12  acres  of  the 
tract  lay  botween  high  and  low  water 
1:  marks,  and  was  covered  with  water  in  hi^h 
$  floods.  The  court  held  that  the  ownership 
•  of  the  plaintill  extended  to  the  margin*  of 
the  water  at  its  ordinary  stage,  and  hence 
embraced  the  land  between  high  and  low 
water  marks.  As  the  Tennessee  river  is  not 
a  tidal  stream,  but  empties  into  the  Missis- 
sippi far  to  the  north  of  Alabama,  the  court 
in  using  the  words  "between  high  and  low 
water  marks"  must  have  had  reference  to 
the  dilTerence  between  the  river  at  floods 
and  at  its  ordinary  stage.  No  reference  was 
made  to  the  prior  authorities  respecting  tide 
waters. 

In  Demopolis  v.  Wehh,  87  Ala.  659,  6  So. 
408,  the  case  did  not  turn  upon  the  owner- 
ship of  land  below  hi^h-water  mark,  al- 
though the  court,  in  delivering  the  opinion, 
said:  "Under  our  decisions,  when  a  person 
owns  lands  on  a  navigable  river  his  owner- 
ship is  held  to  extend  so  far  as  to  embrace 
the  land  between  high  and  low  water 
marks,"  citing  Williania  v.  Olover,  66  Ala. 
180,  which,  as  before  stated,  related  to  land 
upon  an  island  in  the  Tennessee  river,  and 
not  upon  a  tidal  stream.  The  land  in  ques- 
tion was  in  the  city  of  Demopolis,  on  the 
Tombigbee  river,  a  navigable  stream  empty- 
ing into  the  Bay  of  Mobile,  and  at  this  point 
apparently  far  above  the  tidal  effect,  in 
the  same  case  afterwards  before  the  court 
on  its  merits  {Webb  v.  Demopolis,  95  Ala. 
116,  21  L.  R.  A.  62,  13  So.  289),  the  court 
held  that  whether  a  grant  of  the  United 
States  to  land  lyinff  on  a  navigable  stream 
within  the  limits  of  a  state  extends  to  hieh 
or  to  low  water  mark,  or  to  the  middle 
thread  of  the  stream,  was  not  a  Federal,  but 
a  local,  question,  citing  Barney  v.  Keokuk, 
94  U.  S.  324,  24  L.  ed.  224;  Packer  v.  Bird, 
137  U.  S.  661,  34  L.  ed.  819,  11  Sup.  Ot  Rep. 
210;  8t.  Louis  v.  Rutz,  138  U.  S.  226,  34  U 
ed.  941,  11  Sup.  Ot.  Rep.  337;  Hardin  t. 
Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct.  R^.  808,  835,  and  Kaukauna  Water 
Pouier  Co.  v.  Cheen  Bay  d  M.  CwiuU  Co,  142 
U.  S.  255,  35  L.  ed.  1004,  12  Sup.  Ot  Rep. 
173,  and  also  held  that  "the  rule  which  this 
state  has  adopted  and  declared  through  this 
court  is  that  a  grant  by  the  United  States 
to  land  bordering  on  a  navigable  river  in- 
cludes the  shore  or  bank  of  such  river,  and 
extends  to  the  water  line  thereof  at  low 
water."  In  none  of  the  above  oases  cited 
from  our  reports  were  the  lands  situated 
within  tide  waters. 

Relying  upon   these  cases   from  the  su- 
preme court  of  Alabama,  the  transporta- 
tion company  attack  the  constitutionality  of 
«the  act  of  January  31,  1867,  conveying  to 
$the  dty  of  Mobile  the  chore  and  soil  under 
•  Mobile  river,  'because  the  act  impairs^vested 
rights,  becaiise  riparian  rights  are  proper- 
ty, and  because  the  rule  in  Alahama  is  that 
a  grsjot  by  the  United  States  of  lands  bor- 
dmng  on  a  navigable   river   includes   the 
shore  or  bank  of  such  river,  and  extends  to 


the  water  line  at  low  water."  In  this  eon- 
nection  the  company  insists  that  the  deci- 
sions above  cited  constitute  a  rule  of  prop- 
erty in  the  nature  of  a  contraot  with  the 
owners  of  land  adjacent  to  the  Mobile  river, 
which  have  been  impaired  by  the  oonstruo- 
tion  given  to  the  act  of  January  31,  1867; 
but»  as  we  have  already  noticed,  none  of  the 
cases  related  to  tidal  streams. 

In  its  opinion  in  this  case  the  supreme 
court  of  Alabama  seems  to  admit  that  in 
Webb  V.  Demopolis,  and  one  or  two  other 
cases  relating  to  the  shore  line  of  streams 
a6ot;6  the  ebb  and  flow  of  tide  waters,  the 
defendant  was  correct  in  supposing  that  the 
title  of  the  riparian  proprietor  extended  to 
low-water  mark,  but,  said  tlie  court,  "these 
cases  in  nowise  conflict  with  the  common- 
law  rule,  so  often  approved  by  this  court  and 
other  jurisdictions,  that  on  streams  where 
the  tide  ebbs  and  flows,  grants  of  adjoining 
lands  only  extend  to  the  ordinary  hiffh-tide 
line  aJong  the  shore.  The  law  is  definitely 
settled  as  to  this  points  and  it  could  hardly 
have  been  the  purpose  of  the  decision  in 
Webb  V.  Demopolis  to  disturb  this  rule  of 
property,  supported  by  a  vast  array  of  au- 
thorities, without  making  reference  to 
them." 

But  we  are  of  opinion  that  there  is  no 
conflict  between  the  cases  in  Alabama,  inas- 
much as  the  cases  which  hold  that  the 
rights  of  the  riparian  proprietor  extend  only 
to  high-water  mark  are  cases  arising  upon 
navigable  tide  waters,  where  the  rise  and 
fall  are  of  daily  occurrence,  and  not  usually 
subject  to  much  variation  in  height  In  re- 
gard to  this  class  of  caaes  the  rule  laid  down 
by  the  supreme  court  of  Alabama  in  MokiU 
V.  EsUpoa,  9  Port  (Ala.)  677,  33  Am.  Dec. 
325,  that  private  ownership  extends  only  to 
high-water  mark,  has  been  consistently  ad- 
hered to  ever  since,  and  notably  so  in  Doe 
ex  dem.  Kennedy  v.  Beebe,  8  Ala.  909,  914; 
Doe  em  dem.  Pollard  v.  Qreit,  8  Ala.  930, 
{>4l;  Magee  v.  Doe  e»  dem.  Hallett,  22  Ala. 
699,  719;  Abbot  ▼.  Kennedy,  5  Ala.  393; 
Boulo  y.  New  Orleans,  M.  d  T.  R.  Co.  55 »• 
Ala.  480 ;  while,  upon  the  other  hand,  in  the$ 
cases  which^hold  that  private  ownership  ez-* 
tends  to  low- water  mark  {Bullock  t.  Wil- 
son, 2  Port  (Ala.)  436;  Williams  v.  Olover, 
66  Ala.  189;  Demopolis  v.  Webb,  87  Ala. 
659,  6  Sa  408,  and  Webb  v.  Demopolis,  95 
Ala.  116,  21  L.  R.  A.  62,  13  So.  289),  the 
lands  were  situated  upon  a  navigable  river 
far  above  the  tidal  influence,  and  high  and 
low  water  marlcs  were  determined,  not  fay 
the  action  of  the  tides,  but  by  the  actual 
rise  and  fall  of  the  river  at  different  seasons 
of  the  year.  With  regard  to  this  latter 
class  of  cases  there  is  a  great  conflict  of  au- 
thority in  the  state  courts,  some  holding 
that  the  rights  of  the  riparian  proprietor 
are  bounded  by  hi^^-water  mark,  others  by 
low-water  mark,  and  still  others  by  the 
thread  of  the  stream.  Some  of  these  cases 
are  mentioned  in  the  opinion  of  Mr.  Justice 
Bradley  in  Hardin  v.  Jordan,  140  U.  S.  371, 
382,  36  L.  ed.  428,  433,  11  Sup.  Ct  Rep.  808, 
838,  and  a  large  number  of  them  are  re- 
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▼iewed  in  part  1,  chap.  8,  of  (9ould  on  Wa- 
ters, where  nearly  all  the  cases  seem  to  be 
collected. 

But  even  if  it  were  conceded  that  there 
had  been  a  change  of  opinion  in  Alabama 
with  respect  to  riparian  rights  upon  tide 
waters,  such  change  hj  no  means  raises  a 
case  under  the  contract  clause  of  the  Gon- 
stitution.  The  status  of  real  estate  within 
a  particular  jurisdiction  is  not  so  much  one 
of  contract  as  of  policy,  which  may  be 
changed  at  any  time  dj  the  legislature,  pro- 
Tided  no  vested  rights  are  msturbed.  Of 
course,  if  riparian  proprieton  have  acquired 
the  title  to  the  property  below  high -water 
mark  by  a  grant  or  pnor  possession,  good 
against  the  state,  they  could  only  be  dispos- 
sessed by  proceedings  in  eminent  domain. 
The  act  of  1867  declared  no  more  than  that 
the  rights  possessed  by  the  state  in  the  shore 
and  soil  under  Mobile  river  were  f^ranted  to 
the  city.  We  see  nothing  objectionable  in 
this  act.  What  the  state  held  ut  held  as 
trustee  for  the  public,  and  it  had  a  right  to 
devolve  this  trust  upon  th%  city  of  Mobile. 
What  it  had  not  it  could  not  grant,  and  the 
rights  of  the  riparian  proprietors  were 
neither  enlarged  nor  restricted  by  the  act. 
If  subsequent  cases  have  given  any  construc- 
tion at  all  to  that  act,  of  whidi  there  seems 
to  be  some  doubt,  such  construction  would 
not  present  a  Federal  question,  and  if  the 
^  supreme  court  of  Alabama  had  changed  its 
^  views  with  respect  to  the  limit  of  private 
•  ownership  upon  tide  waters,  its  decision  in 
that  retard  cannot  be  reviewed  by  this 
count.  Central  Land  Co.  v.  Laidley,  169  U. 
S.  103,  40  L.  ed.  91,  16  Sup.  Ct.  Rep.  80; 
Banford  v.  Dwoiea,  163  U.  S.  273,  41  L.  ed. 
157,  16  Sup.  Ct.  Rep.  1051.  Upon  the 
whole,  we  are  of  opinion  that  there  is  no  de- 
fect upon  the  face  of  the  title  of  the  city  of 
which  the  transportation  company  was  enti- 
tled to  avail  itself. 

3.  We  are  neact  to  consider  whether  the  de- 
fendant has  a  vested  right  in  these  lands 
which  could  not  be  taJcen  from  it  without 
compensation  or  proceedings  in  eminent  do- 
main. 

By  the  eighth  article  of  the  treaty  be- 
tween the  United  States  and  Spain  of  Feb- 
ruary 22,  1819  (8  Stat,  at  K  252).  "all  the 
grants  of  land  made  before  the  24th  of  Jan- 
uary, 1818,  by  His  Catholic  Majesty,  or  by 
his  lawful  authorities,  in  the  said*  territo- 
ries ceded  by  His  Majesty  to  the  United 
States,  shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  lands,  to  the 
same  extent  that  the  same  grants  would  be 
valid  if  the  territories  had  remained  under 
the  dominion  of  His  Catholic  Majesty."  In 
support  of  this  alleged  grant  from  the  King 
of  Spain,  defendant  offered  in  evidence  vol- 
ume 3  of  the  American  State  Papers,  enti- 
tled "Documents,  legislative  and  executive, 
of  the  Congress  of  the  United  States  in  rela- 
tion to  the  public  lands,  from  the  first  ses- 
sion of  the  First  Congress  to  the  first  ses- 
idon  of  the  Twenty-third  Congress,  March  4, 
1789,  to  June  15,  1834."  That  part  of  it 
relating  to  the  claim  of  Regis  Bemoudy  of 
the  land  in  question  is  printed  in  the  mar- 
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ein.t  The  difficulty^  with  this  ivpoit 
that  it  contains  no  grant,  but  merely  a  rap- 
position  of  the  claimant  that  a  gnutt  once 
existed,  and  had  been  lost  by  time  or  acci- 
dent. It  is  needless  to  say  that  this  is  n* 
evidence  of  an  actiaal  grant;  but  a  further, 
and  even  more  serious,  objection  to  the  doe* 
ument  is,  that  it  contains  no  other  descrip- 
tion of  the  land  granted  than  that  il  was 


t Register  of  claims  to  land  in  the  district  east 
of  Pearl  river,  In  Iioulslana,  founded  on  pri- 
vate conveyancea  which  have  passed  through 
the  office  of  the  commandant,  but  founded, 
as  the  claimant  sappoeea  on  grants  loot  bf 
time  or  accident. 

(Page  80.) 
Number  — ,  11. 

By  whom  claimed,  Regis  Bemody. 
Original  claimant,  Joseph  Monora. 
Where  sltnaled.  Mobile  river. 
Quantity  claimed,  area  In  arpens,  600. 
Cultivation  and  Inhabitation,  from  1809  to  ISlt. 


(Page  31.) 
(Signed)  William  Crawford, 

Commissioner. 
Remarka — Though  the  original  grants  upoQ 
which  the  preceding  claims  are  founded  have 
been  lost,  yet  It  is  conceived  that  the  claims  to 
such  lands,  not  exceeding  a  reasonable  quanti- 
ty, as  were  inhabited  and  cultivated  nnder  the 
Spanish  government,  ought  to  be  eonflrmed. 
(Signed)  William  Crawford, 

Commlsslonsr* 


(Page  400.) 

No.  0. 

Report  on  the  conflicting  claims  of  Joseph  Me* 

CandlesB  and  Regis  Bemody,  both  of  whom 

claim  the  same  tract  of  land,  and  in  relatloo 

to  whose  claims  the  former  commissioner  t^ 

ported  favorably. 

Former  Commls.'*  Report. 
No.  of  report,  10. 
No.  of  claim.  11. 

By  whom  claimed.  Regis  Bemody. 
Original  claimant,  Joseph  8.  Mnrona. 

Nature  of  claim  and  from  what  anthorltF 
derived,  spa  pert,  or  cert,  from  commandant; 
grant  lost  by  time  or  accident. 

Date  of  claim,  3  March,  1792. 

Qnantlty  claimed,  area  in  arpens,  OOOl 

Where  situated.  Mobile  river. 

By  whom  Issued,  Carondelet. 

Surveyed,  no  survey. 

Cultivation  and  inhabitation,  from  1800  te 
1818. 

Report  10,  claim  11. — ^The  claim  of  Regis 
Bemody  Is  founded  on  a  conveyance  made  to 
him  by  Joseph  Caspar  Munora,  at  Pensacola, 
which  passed  through  the  office  of  the  com- 
mandant, as  ail  authentic  conveyances  must 
have  done  In  the  Spanish  posts  of  the  Intend- 
ancy.  and  recognises  the  original  grant  or  oon- 
cesslon  of  the  same  made  by  the  Baron  de  Oir- 
ondelet  in  favor  of  said  Munora  on  the  8d 
March,  1792.  which  grant  was  produced  by 
Manors  on  the  day  of  the  execution  of  the  con- 
veyance to  Bernody.  The  proof  of  the  Inhabi- 
tation and  cultivation  by  Bernody  (until  forci- 
bly expelled  by  McCandless)  Is  complete,  and 
the  Inference  is  strong  that  Munora,  the 
grantee,  did  comply  with  the  essential  condi- 
tions of  the  grant.  Inasmuch  as  the  instrac- 
tlons  of  Morales  expressly  charge  the  **notarl«« 
and  commandants  not  to  pnss  any  conveyance 
of   lands   where   the   conditions  of  the   grant 
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600  arpents  In  area,  and  wa«  situated  on  tlia 
c  Mobile  river,  but  that  no  survey  of  the  land 
;  existed. 

•  ^Apparentlv  in  oonflrmation  of  this  daim, 
defendant  abo  offered  in  evidence  a  patent 
of  the  United  States,  dated  December  28, 
1836,  wherein  it  was  redted  that  this  claim 
had  been  oonArmed  by  acts  of  Congress 
passed  in  1819  and  1822  [3  Stat  at  L.  707, 
chap.  128],  and  that  it  had  been  surveyed. 
Referring  to  these  acts  of  Congress^  we  find 
that  both  contain  a  proviso  that  the  ccm- 
firmations  and  grants  provided  to  be  made 
by  the  acts  "shall  amount  only  to  a  relin- 
omshment  forever,  on  the  part  of  the  United 
States,  of  all  right  and  title  whatever  to  the 
lots  of  land  so  confirmed  and  granted."  Had 
this  patent  been  issued  before  the  admission 
of  Alabama  into  the  Union,  it  would  be  dif 
fieult  to  see  why  it  did  not  convey  a  perfect 
title;  but  it  was  fully  settled  by  this  court 
with  respect  to  these  titles  in  Pollard  ▼. 
Hagan,  3  How.  212,  11  L.  ed.  565;  Ooodtitle 
▼.  Kibbe,  9  How.  471,  13  li.  ed.  220,  and  Doe 
ex  dem.  UaXlett  v.  Beehe,  13  How.  25,  14  L. 
ed.  35,  that,  inasmuch  as  all  lands  below 
high-water  maris  had  passed  to  the  state  of 
Auibajna  upon  her  admission  into  the  Union 
in  1819,  there  was  nothing  left  upon  which 
a  subsequent  patent  of  the  United  States 
eould  operate. 

There  are  other  defenses  presented  by  the 
record  in  this  oase^  such  as  that  of  estoppel, 
by  reason  of  improvements  made  upon  this 
land  with  the  aoquiesoenoe  of  the  dty,  li- 
cense to  build  a  wharf,  and  payment  of 
taxes;  the  unconstitutioxiality  of  the  aot  of 
^  1867,  because  the  title  of  the  aot  does  not 
$  describe  its  subject ;  want  of  power  in  the 

•  state  to  convey  its  title  toHhe  dly,  and  the 
statute  of  limitations.  These,  however,  axe 
all  of  a  local  nature,  and  present  no  Federal 
question. 

In  connection  with  the  power  of  the  state 
to  conv^  its  interest  in  these  lands  to  the 
city,  aa  it  attempted  to  do  by  the  act  of 
1807,  much  reliance  is  placed  by  the  trans- 
portation company  upon  the  case  of  /Utnois 
<;.  R.  Oo.  ▼.  /Ilifiots,  140  U.  S.  387,  30  L.  ed. 
1018,  13  Sup.  Ct.  Rep.  110.  This  case,  how- 
cr?er4s  inapplicable  for  two  resjsons:  First, 
it  turns  upon  the  power  of  the  state  to  oon- 
vey  its  right  to  the  soil  beneath  the  notnyo- 
hU  waters  of  the  state,  and,  of  course^  bdow 
low-water  mark,  not  to  a  munidpal  oorpo- 
ration  "created  and  dedared  trustees  to 
hold,  possess,  direct,  control,  and  manage 
the  shore  and  soil  herdn  granted  in  such 
manner  as  they  may  deem  best  for  the  pub- 
lic good,"  but  to  a  private  railroad  oorporar 
tion  to  hold  and  control  for  its  own  purpos- 
es ;  second,  that  case  oame  to  this  court  from 
the  drcidt  court  of  the  United  States^  which 
was  called  upon  to  declare  as  an  original 


question  what  power  the  state  of  Illinois 
had  to  convey  the  property  in  question  to 
the  Illinois  Central  Railroad  Company; 
while  this  case  comes  up  by  writ  of  error  to 
the  supreme  court  of  a  state,  which  has  it- 
self put  a  construction  ui>on  an  act  of  its 
own  legislature  and  upon  its  conformity  to 
the  Constitution  ol  the  state.  The  decision 
of  that  court  upon  these  questions  is  oblig- 
atory upon  us. 

The  judgment  of  ths  Supreme  Court  of 
Alabafna  ie  affirmed. 


(187  U.  S.  540) 
EDMUND  H.  CHADWICK,  Plff.  in  Brr^ 

V, 

JOHN  M.  KELLY. 

Oonatitutiojtal  law — validity  of  froniaga 
rule  of  aaaeaameiU  for  publio  trnprove- 
mente^-^efeneea  to  euit  to  enforce  lien  of 
asaesement — ordinance  eonfimng  work  to 
resident  ottisens. 

1.  A  sUte  statute  under  which  three  fourths 
of  tbe  cost  of  paving  a  citj  street  may  be 
assessed  upon  abutting  property  in  propor- 
tion to  foot  frontage,  such  assessmont  to  be 
a  lien  thereon,  la  not  obnoxious  to  the  14th 
Amendment  to  the  Federal  Constitution. 

2.  Tbe  objection  that  tbe  privileges  and  Im- 
munities of  citizens  of  the  several  statee^  s»- 
cured  to  the  citiKens  of  each  state  1^  the 
Federal  Constitution,  are  infringed  by  a  mu- 
nicipal ordinance  confining  the  right  to  labor 
on  works  of  monldpal  improvement  to  real- 
dent  dtisena  is  not  available  as  a  defense 
to  a  suit  to  enforce  the  payment  of  a  Hen  on 
abutting  property  for  Its  proportion  of  ths 
cost  of  the  Improvement 

8.  Tbe  conjectural  effect  upon  the  property 
rights  of  an  owner  of  property  ahuttlng  on  a 
street  improvement,  of  an  ordinance  confin- 
ing tbe  right  to  labor  on  such  Improvement 
to  resident  cltiaens,  Is  too  resBots  and  uncec^ 
tain  to  be  available  em  a  deCenas  to  a  salt  to 
enforce  psyment  of  a  lien  en  anch  property 
for  Its  proportion  of  the  cost  of  the  Improvt- 
menL 

[No.  63.] 

Submitted  November  3,  1909,    Deeided  Jmh 
uary  5,  1903, 

IN  ERROR  to  the  Suprone  Court  of  tlie 
State  of  Louisiana  to  review  a  judflnnent 
of  the  Civil  District  Court  for  the  Pansh  of 
Orleans  in  favor  of  plaintiff  in  an  action  to 
enforce  payment  of  a  lien  for  the  cost  of  a 
public  improvement.    Affirmed. 

See  same  case  below,  104  Ijl  719»  29  8a 
295. 

statement  by  Mr.  Justice  SMrast  S 

*  In  April,  1897,  John  M.  KeUy  filed  hto" 


were  not  pr^viouflly  proven  to  have  been  com- 
plied with ;  and.  Independently  of  this  consid- 
eration, the  declaration  of  Munora,  in  the  con- 
veyance to  Bemody,  that  it  was  'the  same  land 
that  Antonio  Espejo  worked  with  his  permis- 
sion,* made,  too,  at  a  time  when  it  could  not 
be  Imagined  that  any  rival  claim  would  arise, 
furnishes  s  violent  presumption  that  the  land 
was  inhabited  or  cultlvsted  by  or  for  Munora 


agreeably  to  tbe  Spanish  regnlatlona  A  fall 
report  of  sll  the  evidence  presented  by  the  con- 
flicting claimants  is  herewith  presented.  Upon 
the  best  view  we  have  been  able  to  take  of  tbe 
relative  merits  of  these  claims,  we  are  decided- 
ly of  opinion  that  the  claim  of  Joseph  Mc- 
Candlew  ought  to  be  rejected,  and  that  of 
Regis  Bernody  confirmed/* 

W.  Barton,  Begistsr. 
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petition  in  the  dTil  district  court  for  the 
parish  of  Orleans  against  Edmund  H.  Chad- 
wick,  to  enforce  payment  of  a  lien  on  a  cer- 
tain square  of  ground  in  the  city  of  New 
Orleans,  created  and  arising  out  of  a  con- 
ti-act  between  one  A.  J.  Christopher  and  said 
dty  for  paving  Hagan  avenue.  Tlie  petition 
alleged  due  completion  of  the  work,  an  as- 
signment or  transfer  by  Christopher,  of  all 
his  righ«ts  and  claims  under  the  contract,  to 
the  petitioner,  and  a  liability  of  Chadwick 
for  the  amount  of  $638.80,  with  interest 
thereon  from  September  24,  1896;  and  also 
alleged  that  for  the  nayment  of  said  sum  he 
had  by  law  a  lien  and  pledge  upon  said  prop- 
erty. 

Chadwick  answered  this  petition,  wberein 
he  pleaded  the  general  issue  and  certain  spe- 
dal  pleas,  in  one  of  which  he  denied  that  his 
property  was  benefited  by  the  paving,  and 
alleged  that,  if  it  was  so  benefited,  he  could 
only  be  made  to  pay  the  amount  of  benefit 
to  an  increased  value  of  property,  and  that 
no  personal  judgment  should  be  rendered 
against  him.  He  also  filed,  in  September, 
1809,  a  supplemental  answer  in  which, 
among  other  things,  he  all^ped  that  the  ordi- 
nance under  which  the  work  was  done  re- 
auired  the  contractor  to  employ  only  bona 
fide  resident  citizens  of  the  city  of  New  Or- 
leans as  laborers  on  the  work,  thus  depriv- 
ing the  citizens  of  the  state  and  of  each  and 
ever^  state  of  the  privileges  and  immunities 
of  citizens  in  the  severar  states,  secured  to 
them  by  the  Constitution  of  the  United 
States,  which,  b}'  the  2d  section  of  its  4th 
article,  provides  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
immunities  of  the  citizens  of  the  several 
states;  and  he  also  alleged  that  the  ordi- 
nance was  likewise  illegal  and  unconstitu- 
tional because  it  imposed  a  liability  on  the 
property  owner,  irrespective  of  the  question 
whether  or  not  his  was  benefited  or  damaged 
by  the  pavement;  and  ha  alleges  thait  the 
paving  of  the  street  in  front  of  his  prop- 
erty had  been  of  no  benefit  to  it,  and  that 
e«  the  rendition  of  any  jud^ent  against  him 
2  would  be  taking  his  private  property  for 
•  public  purposes, •contrary  to  tne  Constitu- 
tion of  the  state  of  Louisiana  and  to  that  of 
the  United  SUtes. 

Evidence  was  taken,  and  the  cause  was  so 
proceeded  in  that  on  March  6,  1900,  judg- 
ment was  rendered  against  the  defendant, 
Chadwick,  in  the  sum  of  $638.80,  with  inter- 
est from  September  24,  1896,  with  costs  of 
suit,  with  recognition  of  plaintiff's  lien  and 
pri\dlege  for  the  payment  thereof  on  the 
said  property,  the  same  to  be  sold  and  the 
proceeds  to  be  applied  to  the  payment  of 
plaintiff's  claim. 

A  suspensive  appeal  was  thereupon  al- 
lowed to  the  supreme  court  of  Louisiana, 
and  that  court,  on  February  4,  1901,  af- 
firmed the  judgment  of  the  trial  court,  and 
subsequently  allowed  a  writ  of  error  to 
bring  the  cause  to  this  court. 

il/n  Georse  1m  Bright  for  plaintiff  in 
error. 

No  brief  was  filed  for  defendant  in  error. 


Mr.  Justice  Slilras  delivered  the  opinion 
of  the  court: 

In  this  record,  Chadwick,  the  plaintiff  in 
error,  complains  of  the  judgment  of  the  su- 
preme court  of  Louisiana  in  two  particu- 
lars :  First,  in  upholding  as  valid  the  stat* 
utes  of  Louisiana  and  the  ordinances  of  the 
city  of  New  Orleans,  which  provide  and  reg- 
ulate the  method  for  the  paving  of  streets 
at  the  cost  of  the  owners  of  abutting  lots; 
and,  second,  in  upholding  as  valid  the  ordi- 
nance of  the  council  of  Uie  city  of  New  Or- 
leans, which  provides  that,  in  all  the  con- 
tracts let  by  the  city  for  public  works,  of 
any  kind  and  nature,  the  contractor  shall 
not  employ  any  other  but  bona  fide  resident 
citizens  of  the  dty  as  laborers  on  such  pub- 
lic works. 

Of  course,  this  court  is  restricted  to  a 
consideration  of  these  questions  in  thar 
Federal  aspect. 

The  brici  of  the  counsel  of  the  plaintiff  in 
error  contends  that,  by  the  statutes  of  the 
state  of  Louisiana,  the  property  owner  isn 
made  to  pay  the  cost  of  the  improvements 
irrespective  of  the*  question  of  benefit^  is* 
made  personally  responsible  for  the  cost  of 
the  improvement,  although  it  may  largely 
exceed,  not  only  the  benefit  to  his  property, 
but  the  value  thereof,  and  his  property  is 
made  subject  to  a  lien  to  secure  tne  pay- 
ment. 

So  far  as  it  is  complained  that  by  th» 
statutes  the  property  owner  is  made  i>er- 
sonally  responsible  for  the  cost  of  the  im- 
provement, we  learn  from  the  opinions  of 
the  supreme  court  in  the  present  case  and  in 
the  case  of  Barber  Asphalt  Paving  Co,  v. 
Watt,  reported  in  51  La.  Ann.  1345,  26  Sow 
70,  that  ''for  the  sum  assessed  against  their 
property  no  personal  liability  attached  to 
the  abutting  owners  beyond  the  value  of  the 
property  affected,  that  the  proceeding  wtts 
purely  one  in  rem,  acting  on  the  property 
benefited,  and  none  other,"  and  that  "the 
property  owner's  proportion  of  the  cost  of 
paving  a  street  shoula  be  determined  by  as- 
certaining the  entire  cost  of  the  work  as- 
sessable to  the  property  fronting  thereon^ 
and  apportioning  the  same  to  said  property 
in  proportion  to  foot  frontage."  [104  La^ 
725,  726,  29  So.  297.] 

This  construction  of  the  state  statutes  by 
the  supreme  court  of  the  state  must,  of 
course,  in  a  case  like  the  present,  be  accept- 
ed by  us;  and  we  have  only  to  consider,  in 
this  branch  of  the  case,  whether  the  statutes 
of  Louisiana,  so  construed,  which  provide 
and  regulate  a  method  of  improving  ajui 
paving  streets  in  the  city  of  New  Oneans, 
and  apportioning  the  cost  thereof  by  assess- 
ment upon  the  abutting  property,  are  ob- 
noxious, under  the  facts  of  the  present  ease, 
to  the  provisions  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

We  do  not  feel  constrained  to  enter  at 
large  upon  a  subject  which  has  received  such 
frequent  and  recent  consideration  by  this 
court.  It  is,  perhaps,  sufficient  to  say  that 
we  do  not  perceive  in  the  statutes  of  Louisi- 
ana, as  construed  and  applied  in  this  case 
by  the  supreme  court  of  that  state,  any  pro- 
visions wnich  we  must  condemn  as  being  in 
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disrcigard  of  the  oonatitutional  rigbts  of  the 
plaintiff  in  error.  In  view  of  our  decisions, 
we  certainly  cannot  say  that,  ajs  matter  of 
law,  a  state  8ta4.ute  which  makes  the  cost 
of  paving  a  street  in  a  city  aasessable  upon 
the  ahutUng  properties  and  a  lien  thereon 
ia   unconstitutional.    Willard  v.   Preabury, 

J  14  Wall.  676,  20  L.  ed.  719;  Mattingly  v. 

2  District  of  Columbia,  97  U.  S.  687.  24  L.  ed. 

•  1098;  Spencer  v.  Merchant,  125  U.  fi.  345,  31 
L.  ed.  7C3,  8  Sup.  Ot.  Rep.  921;  Bauman  v. 
Rosa,  167  U.  8.  548,  42  L.  ed.  270,  17  Sup. 
Ct  Rep.  966;  Parsons  v.  District  of  Colum- 
hia,  170  U.  S.  45,  42  L.  ed.  943,  18  Sup.  Ct. 
Rep.  521;  Wight  v.  Davidson,  181  U.  S.  371, 
45  L.  ed.  900,  21  Sup.  Ct.  Rep.  616;  French 
▼.  Barber  Asphalt  Pa/oing  Co.  181  U.  S.  324, 
45  L.  ed.  879,  21  Sup.  Ct  Rep.  625. 

In  the  opinion  of  the  supreme  court  of 
Louisiana^  which  we  find  in  this  record,  it 
is  said: 

"There  can  be  no  question,  and  in  fact  it 
ia  conceded,  that  by  act  No.  119  of  1886,  and 
by  that  act  as  amended  by  act  No.  142  of 
1894,  the  council  of  the  diy  of  New  Orleans 
was  authorized,  'in  its  discretion,  to  provide 
for  the  paving  or  banqueting  of  any  street, 
or  portion  thereof,  at  the  expense  of  the 
whole  city,  and  to  thereupon  force,  impose, 
and  collect  of  the  front  proprietora  of  lots 
fronting  on  said  street  a  special  assessment 
in  proportion  to  frontage  of  three  quarters 
of  the  cost  of  said  improvement,'  and  that 
by  said  acts  it  was  enacted  that  such  local 
assessment  should  have  a  first  privilege,  su- 
perior to  vendor's  privilege  and  all  other 
privileges  and  mortgagea. 

'*The  constitutionality  of  those  acts  ia  not 
attacked  directly,  but  the  exercise  by  the 
city  of  authority,  under  4he  powers  so  grant- 
ed, is  called  in  question  aa  being  illegal  and 
nnconstitutional.  ...  It  is  too  late  to 
question  the  right  of  the  general  assembly 
to  establish  parbicular  districts  for  the  at- 
tainment of  special  local  public  good, 
throuxrh  works  of  a  particular  obaracter,  and 
to  order  itself,  or  authorize  some  political 
bodv  to  order,  special  assessments  to  be 
made,  within  the  district,  for  the  purpose 
of  meeting  the  cost  and  expenses  of  such 
works.  Seorge  ▼.  Young,  45  La.  Ann.  1232, 
14  So.  137.  .  .  .  It  is  true  that  in  some 
instances  almost  the  whole  benefit  accrues  to 
a  few,  but  there  can  be  no  universal  rule  of 
instice,  upon  which  such  assessments  can 
oe  made.  An  apportionment  of  the  cost 
that  would  be  just  in  one  case  would  be  op- 
pressive in  another.  For  this  reaaon  the 
power  to  determine  when  a  special  assess- 
ment shall  be  made,  and  on  what  basis  it 
shall  be  apportioned,  rests  in  the  l^slature 
or  some  political  body  to  which  it  has  dele- 
gated that  authority.  .  .  .  The  city  has 
simply  exercised  its  unquestionable  right 
and  po^ver  of  paving  an  existing  public 
street  in  the  interest  of  the  special  local 
public  benefit^  and  demanded  of  owners  of 
10  property  abutting  and  fronting  on  the  street, 
2  that  they  contribute  to  the  cost  of  the  im- 

*  provement  in  a  manner  and  form*and  to  an 
extent  fixed  by  the  general  aascmbly.  The 
object  of  the  paving  of  the  street  was  to 
benefit  parties  o^vning  property  upon  it  by 
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the  improvement  of  the  access  to  their  pfop- 
erties.  It  is  not  pretended  that  this  part&- 
ular  purpose  was  not  accomplished  even  aa 
to  appellant's  property.  It  cannot  be  ts- 
acted  for  the  purpose  of  sustaining  the  oon- 
stitutionaJity  of  a  statute  or  ordinance  an- 
thorizing  a  work  of  local  public  improvo- 
ment,  at  the  cost  of  abutting  owners,  tnat  it 
be  shown  there  is  benefit  in  every  possible 
respect  to  the  particular  owners,  nor  that 
the  benefit  be  direct  and  immediate.  .  .  . 
The  general  assembly  has,  in  act  No.  119  of 
1880,  conferred  upon  the  common  council 
the  right  and  power,  by  a  two-thirds  vote,  to 
constitute  any  particular  street  which  it 
proposes  to  pave  a  si>ecial  taxing  district  for 
the  purpose  of  meeting  the  cost  of  making 
such  pavine.  It  has  exercised  this  right  and 
power  in  the  matter  of  the  paving  of  Hagan 
avenue.  Having  done  so,  the  legislature  it- 
self has  designated  how,  in  what  proportion^ 
and  by  what  standard  this  cost  is  to  be  met 
The  council  was  not  at  liberty  to  depart 
from  this  apportionment.  The  judiciary  is 
not  authorized  to  alter  it  and  to  substitute 
for  a  fixed  legislative  standard  a  fiuctuating 
judicial  standard  based  upon  actual  benefits 
received  and  measured  b^  values  or  en- 
hanced values  to  be  established  by  eridenoe 
and  proof." 

We  think  these  views  are  consonant  with 
the  great  weight  of  authority,  both  state  and 
Federal.  As  expressed  by  Oooley  in  hii 
work  on  Taxation,  ^ge  429: 

The  matter  "is  wisdy  confided  to  the  leg- 
islature, and  oould  not,  without  the  intro- 
duction of  some  new  principle  in  rquresenta- 
tive  government,  be  placed  elsewhere.  With 
the  wisdom  or  unwisdom  of  special  assess- 
ments when  ordered  in  oases  in  which  they 
are  admissible,  the  courts  have  no  concern, 
unless  there  is  plainly  and  manifesUv  such 
an  abuse  of  power  as  takes  the  case  beyond 
the  just  limits  of  legislative  discretion." 

No  such  case  is  presented  by  the  facts  in 
the  present  oase  as  would  justify  an  inter- 
vention by  the  Federal  courts  with  a  system 
of  special  assessments  prescribed  by  the  leg- 
islature and  approved  by  the  courts  of  S9 
state.  S 

*  Because  the  ordinance  and  specifications,* 
under  which  the  paving  in  this  case  was 
done,  require  the  contractor  to  employ  only 
bona  fide  resident  citizens  of  the  city  of  New 
Orleans  as  laborers  on  the  work,  it  is  con- 
tended, on  behalf  of  the  plaintiff  in  error, 
that  thereby  citizens  of  the  state  of  Louisi- 
ana, and  of  each  and  every  state  and  the  in- 
liabitants  thereof,  are  deprived  of  their  priv- 
ileges and  immunities  under  article  4,  {  2, 
and  under  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States.  It  is  said 
that  such  an  ordinance  deprives  every  per- 
son, not  a  bona  fide  resident  of  the  city  of 
New  Orleans,  of  the  right  to  labor  on  the 
contemplated  improvements,  and  also  is  prej- 
udicial to  the  property  owners,  because,  by 
restricting  the  number  of  workmen,  the 
price  of  the  work  is  increased. 

Such  questions  are  of  the  gravest  possible 
importance,  and,  if  and  when  actually  pr^ 
sented,  would  demand  most  careful  consid- 
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•ration;  but  we  are  not  now  called  upon  to 
determine  them. 

In  80  far  as  the  provisions  of  the  city 
ordinance  ma^  be  daimed  to  affect  the 
rights  and  pnvili^es  of  citizens  of  Louisi- 
ana and  of  the  other  staAes,  the  plaintiff  in 
error  is  in  no  position  to  raise  the  question. 
It  is  not  alleg«i,  nor  does  it  appear,  that  he 
is  one  of  the  laborers  excluded  bj  the  ordi- 
nance from  employment,  or  that  he  occu- 
pies anj  representative  relaition  to  them. 
Apparently  he  is  one  of  the  preferred  class 
of  resident  citizens  of  the  dty  of  New  Or- 
leans. 

It  is  further  argued  that  the  ordinance  is 
prejudicial  to  the  property  rights  of  the 
plaintiff  in  error,  because  by  oonftninff  the 
right  to  laJbor  on  works  of  munidpal  im- 
provement to  resident  citizens,  the  cost  of 
such  works  miffht  thus  be  increased. 

But  we  think  such  a  consequence  is  too 
far  fetched  and  uncertain  on  which  to  base 
judicial  action.  The  plaintiff  in  error  did 
not  raise  such  a  question  in  time  to  stay  the 
work  in  limine.  He  awaited  the  completion 
of  the  work,  and  until  his  property  had  re- 
ceived the  benefits,  whatever  they  were,  of 
the  improvement.  Nor  did  he,  on  the  trial, 
adduce  any  evidence  from  which  the  court 
might  have  found  that  the  actual  cost  in 
I,  the  present  case  was  increased  by  the  oper- 
2  ation  of  the  ordinance.  Possibly  the  effect  of 
•  the  ordinance  in  preferring  the  labor  olVesi- 
dent  dtizens  might  tend  to  increase  theooat 
of  the  work,  or  it  mi^ht  have  the  opposite 
effect  by  indudng  outside  laborers  to  become 
resident  citizens.  But,  as  we  have  said, 
such  conjectural  results  are  too  remote  and 


determination.  The  serious  duty  of  oon- 
demning  state  legislation  as  unconstitution- 
al and  void  cannot  be  thrown  upon  this 
court,  except  at  the  suit  of  parties  directly 
and  certainly  affected  thereby. 

The  judgment  of  the  Supreme  Ooun  of 
Louisiana  ie  affirmed. 


Mr.    Justice   Harlan 
DThite  dissent 


and   Mr.    Jostioe 
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TELLURIDE     POWER     TRANSMISSION 
COMPANY,  et  al,  Plffa.  in  Err., 

V. 

RIO     GRANDE     WESTERN     RAILWAY 
COMPANY. 

Error  to  state  court — Federal  question-^ 
when  raised  in  time — findings  of  fact — 
quesliotis  of  local  Uiu). 

1.  The  repugnancj  to  the  Federal  Constitution 
of  a  state  statute  under  which  the  trial  court 
assumed  to  try  without  a  jury  the  questions 
of  fact  upon  which  the  rights  in  controversy 
depended  is  not  reviewable  in  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
to  a  state  court,  where  the  question  first  ap- 
pears in  the  petition  for  such  writ  of  error, 
and  the  state  supreme  court  did  not  pass 
upon  the  action  of  the  trial  court  in  view  of 
to  unconstitutionality. 


2.  Bindings  of  f!aet  or  qnsations  of  local  law 
upon  which  depend  a  party's  right,  under 
U.  S.  Rev.  Stat  |  2S80  (U.  S.  Comp.  Stat. 
1001,  p.  1487),  to  the  protection  of  vested 
water  rights,  aie  not  reviewable  in  the 


preme  Court  of  the  United 
of  error  to  a  state  court 


[Na  72,1 

Argued  Vovemher  10,  1902. 
ary  6,  190S. 


States  on  wilt 


Decided  Jansh 


IN  ERROR  to  the  Supreme  Court  of  thfl 
State  of  Utah  to  review  a  judgment 
which  alfirmed  a  jud^ent  of  condemnajtion 
rendered  by  the  District  Court  of  the  Fourth 
Judicial  IMstrict  of  that  State  in  a  suit  to 
condemn  land  in  the  exercise  of  the  right  ol 
eminent  domain.    Dismissed. 

See  same  case  below,  23  Utah,  22,  63  Pla& 
l)i>5. 


Statement  by  Mr.  Justice  BCoKeuuis 
This  is  a  suit  to  condemn  land  in  the  ex- 
ercise of  the  right  of  eminent  domain,  under 
the  laws  of  Utah,  and  was  brought  in  the 
district  court  of  the  fourth  judicial  district 
of  that  state.  The  complainant  in  the  suit, 
defendant  in  error  here,  waa  a  corporation 
of  Utah.  The  plaintiff  in  error  was  a  Colo- 
rado corporation.  Ferguson  and  Holbrook 
were  citizens  of  Utah;  Nunn  was  a  citizen 
of  Colorado.  The  bill  alleged  the  corporate 
character  of  the  complainant,  and  Uie  neces- 
sity of  the  land  for  the  use  of  the  railroad. 
The  route  of  the  road  was  set  out,  and  that  9 
it  would  pass  over  a  tract  of  unsurveyed^ 
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uncertain  to  furnish  materials  for  judicial  T^^d*  o'  the  United  States  which  could  not* 


be  accurately  described,  but  which,  when 
surveyed,  would  proximately  be  pejrts  of  tho 
S.W.  i  of  section  27,  W.  ^  of  S.W.  i  of  26. 
N.£.  i  of  the  S.W.  i  section  26«  and  N.W 
i  of  the  S.K  i  of  section  26,  T.  6,  S.  R.  3, 
east  Salt  Lake  meridian,  and  lying  in  Provo 
cailon,  and  alonff  and  near  Provo  river. 
That  prior  to  plaintiff's  survey  Ferguson 
had  or  claimed  some  possessory  right  by  oe- 
oupation  of  said  land  or  some  part  thereof, 
but  on  account  of  the  land  beinff  imsurveyed 
the  number  of  acres  claimed  by  Fei^gusoo 
could  not  be  given,  but  the  lands  he  claimed 
io  occupy,  it  was  alleged  on  information  and 
belief,  commenced  at  a  fence  between  them 
and  lands  below  and  southeasterly,  occupied 
by  A.  L.  Murphy,  and  extends  northeasterly 
up  the  cailon  and  river,  a  distance  oif 
about  4,800  feet,  to  a  point  which  by  estima- 
tion would  be  the  northeast  comer  of  die 
northwest  quarter  of  the  southeast  quarter 
of  section  26,  when  the  land  should  oe  sur- 
veyed. It  was  alleged  that  the  line  of  the 
railroad  was  on  and  over  said  lands,  and 
that  plaintiff  had  aopropriated  for  railroad 
purposes  a  strip  of  land  200  feet  wide,  con- 
taining 22  acres,  more  or  less;  that  such 
strip  was  necessary  for  the  construction  and 
operation  of  the  road.  A  map  of  the  line  of 
road  was  attached  to  the  bill. 

The  following  were  the  allegations  of  the 
bill  aa  to  the  other  defendants: 

"And  on  information  and  belief  the  plain- 
tiff alleges  that  the  defendants  the  Telluride 
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Power  TransmiBsioii  Company,  L.  L.  Nunn, 
and  Lw  Holbrook  assert  and  claim  some  in- 
terest in  or  to  said  land  appropriated  by 
the  plaintiff,  or  in  the  possessory  right  to 
the  same  or  to  some  easement  therein. 

"That  the  defendants  are  the  only  persons 
and  parties  in  possession  of  said  land  or  any 
part  thereof,  or  claiming  an^  right  or  title 
therein  or  thereto,  so  far  aa  is  known  to  the 
plaintiff. 

''And  the  plaintiff  alleges  that  it  cannot 

contract  for  the  purchase  of  said  tract  of 

land  required  for  its  railroad  as  aforesaid. 

^That  the  defendant  W.  W.  Fergoaon  refuses 

gto  sell,  alleging  that  he  has  contracted  to 

•  sell  to  the  ouier  defendants  •or  some  of 
them;  that  the  other  defendants  refuse  to 
sell  the  same  or  any  easement  therein  or 
possessory  ri^ht  thereto  on  the  pretense  that 
they  want  said  land  and  propose  to  flow  the 
same  for  power  purposes.  And  on  informa- 
tion and  belief  the  plaintiff  alleges  that  the 
claimed  interest  of  the  defendant  Holbrook, 
if  any,  is  held  by  him  as  trustee  for  the  de- 
fendaiks,  the  Telluride  Power  Transmission 
Company  and  L.  L.  Kunn." 

The  prayer  was  for  the  asoertainment  ni 
the  extent  of  occupation  by  defendants  and 
their  damages  ana  the  condemnation  of  a 
light  of  way  of  100  feet  wide  on  each  side 
of  the  center  line  of  plaintiff's  survey,  on 
and  over  the  land  occupied  br  defendants,  or 
any  of  them,  and  for  general  relief. 

The  Telluride  Power  IVansmission  Com- 
pany and  the  defendant  Nunn  petitioned  for 
the  removal  of  the  cause  to  the  circuit  court 
of  the  United  States  for  the  district  of  Utah 
on  the  ffiound  of  sepanLble  controversy. 
The  petition  alleged  that  they  were  citizens 
and  residents  of  Colorado,  and  the  plaintiff 
was  a  resident  and  citizen  of  Utan;  that 
Holbrook  had  no  interest  in  the  controver- 
sy, and  that  Ferguson  had  contracted  to  sell 
to  them  the  lands  involved.  The  petition 
was  denied.  Subsequentlr  said  corporation 
and  Nunn  filed  a  certified  transcript  of  the 
proceedings  in  the  circuit  court  of  the 
United  States  for  the  district  of  Utah,  but 
on  motion  of  plaintiff's  attorney  the  cause 
was  remanded  to  the  district  court  of  the 
state.  The  order  remanding  was  made  on 
the  29th  of  March,  1897,  and  a  copy  thereof 
filed  in  the  district  court,  April  29,  1898, 
the  day  the  trial  commenced. 

In  that  court  the  defendants  answered, — 
Ferguson  separately,  the  other  defendants 
aniting.  The  answers  need  not  be  quoted. 
It  is  enough  to  say  that  they  put  in  issue 
the  allegations  of  the  bill  as  to  the  organi- 
zation and  eidstenoe  of  the  plaintiff  corpo- 
ration, its  authority  to  build  a  railroad  up 
Provo  cafion,  the  survey  of  its  line  in  March, 
1896,  and  its  location.  It  was  alleged  "that 
certain  persons  claiming  to  be  the  agents  of 
said  allied  plaintiff  had,  during  the  sum- 
mer and  fall  of  1896,  ran  uncertain  and  ir- 
r^^ar  lines  up  said  PrAvo  cafion,  cut  brush 
and  made  slisnt  and  unimportant  excava- 
e«  tions,  which,  from  their  character,  gave  no 
g  evidence  of  any  purpose  or  design  upon  the 

•  part  of  any  person  to  survey  or  construct 
any  line  of  railroad;"  and  that  such  line 
''passed  over  and  into  certain  tracts  of  un- 


snrveryed  land.''  Ferguson's  location  xxjKm 
certain  unsurv^ed  liuids  was  alleged,  with 
the  view  of  obtaining  title  thereto  as  soon 
as  the  lands  ooold  be  entered,  and  that  he 
had  erected  improvements  thereon  and  had 
contracted  to  aell  the  same  to  the  power 
company  and  Kunn  for  the  purpose  of  en- 
abliqg  them  to  "use  the  same  for  a  reservoir 
upon  which  to  store  water  for  electrical 
power,  manufacture  and  agricultural  pur- 
poses." 

It  was  alleged  that  the  power  company 
was  a  Colorado  corporation  and  its  stock- 
holders citizens  of  the  United  States,  and 
that  it  was  organized,  among  other  things, 
"for  the  purpose  of  acquiring  by  purchase, 
or  otherwise,  water  rights,  ways,  and  power, 
and  to  work,  develop,  and  utilize  water 
rights,  power,  ways,  mills,  etc.,  for  such 
business  and  enterprises  as  appertain  to  the 
same." 

The  adaptal>ility  of  Provo  cafion  for  sup- 
plying and  storing  water  was  allesed,  and 
the  utility  of  furnishing  light  and  ^ectrical 
power  and  beat  to  neighboring  industries. 
That  said  defendants  have  been  engaged  for 
years  in  acquiring  water  rights,  and  in  the 
year  1804  entered  Provo  cafion,  and  had  ex- 
tensive surv^s  made,  and  prosecuted  the 
name  with  diligence;  that  tfa«  greater  part 
of  the  lands  in  the  cafion  were  unoccupied 
and  unsurvQred,  and  of  little  or  no  value  ex- 
cept for  the  purposes  designed  by  the  defend* 
ants;  'that  defendants  l^gan  the  construc- 
tion of  a  flume  and  made  the  necessary  ex- 
cavations therefor  in  order  to  obtain  power 
with  which  to  aid  in  the  construction  of  a 
larse  dam  by  which  to  reservoir  and  hold 
hBudc  the  waters  of  said  river  for  power  and 
irric;ation  purposes;  that  said  defendants 
made  the  necessary  surv^s  for  canals  for 
the  purposes  aforesaid  and  surveyed  a  res- 
ervoir, and  showed  upon  the  surveys  the 
contour  of  the  line  thereof,  and  prosecuted 
with  due  diligence  the  work  necessary  for 
the  consummation  of  the  enterprise  entered 
upon;  that  in  the  winter  and  early  spring 
of  1890  the  said  defendants  vigorously  pros- 
ecuted said  work  and  expended  large  sums  of 
money  in  the  execution  of  said  design  and 
purpose;  that  long  prior  to  1896  in  good  as 
faith  they  entered  upon  said  public  unsiir^g 
veyed  lands^of  the  United  States  with  the* 
design  and  specific  purpose  of  constructing 
in  said  cafion  at  a  point  at  or  near  what  will 
be,  when  surveyed,  as  nearly  as  defendants 
can  determine,  the  southwest  quarter  of  the 
southeast  quarter  of  section  27,  township  5 
south,  range  3  east,  a  dam  by  which  to  res- 
ervoir and  store  said  surplus  waters  of 
Provo  river;  that  they  surveyed  said  reser- 
voir, extending  the  lines  of  survey  up  said 
river  from  said  point  to  a  point  at  or  near 
the  northeast  corner  of  the  northeast  quar- 
ter of  the  southwest  quarter  of  section  7, 
township  5  south,  range  4  east,  in  Wasatch 
county,  Utah;  and  said  defendants  have 
further  located  and  surveyed  the  necessary 
canals  connected  with  said  reservoir  for  the 
purpose  of  carrying  into  effect  the  enterprise 
and  business  entered  upon  by  them;  that 
since  the  year  1894  as  aforesaid,  the  said 
defendants  have  been  in  the  actual  posses- 
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Bion  and  occnpatlon  of  the  land  in  said 
cafion  between  said  points,  and  which  is  in- 
tended by  them  aa  a  reservoir,  and  also  other 
portions  of  the  public  domain  lying  west  of 
said  reservoir  and  in  said  caELon,  except  that 
the  claim  of  defendant  Ferguson,  lying  with- 
in said  reservoir,  has  been  occupied  by  said 
Ferguson  as  a  residence,  bui  defendants  al- 
lege having  paid  said  Ferguson  a  large  sum 
of  money,  and  have  obtained  a  contract  from 
him  by  which  he  covenants  and  agrees  to 
convey  all  his  interest  in  the  premises  so  oc- 
cupied by  him  to  the  said  defendants." 

Tlie  good  faith  of  the  defendants  was  al- 
leged, and  that  their  possession  was  open 
and  notorious,  and  that  they  with  like  faith 
prosecuted  their  enterprise,  and  expended 
therein  $50,000,  and  by  reajson  of  their  dam 
they  would  be  able  to  obtain  more  than  8,- 
000-horse  power,  which  would  be  sufficient 
to  supply  said  Utah  county  and  the  towns 
and  cities  therein  with  pK>wer  for  heating, 
lighting,  and  manufacturing  purposes,  and 
would  also  be  able  to  supply  water  for  irri- 
gation purposes. 

The  acts  of  the  plaintiff  were  averred  as 
follows: 

''Defendants  further  aver  that  said  plain- 
tiff some  time  in  the  summer  of  1896  wrong- 
fully, and  for  the  purpose  of  annoying  the 
said  defendants  and  interfering  with  their 
project  and  enterprise,  came  into  Provo 
^cafion  and  ran  irr^P^^^'')  indefinite  and  de- 
g  vious  lines  through  a  portion  of  said  cafion, 
•  pretending «that  it  was  the  purpose  to  estab- 
lish a  railroad  therein,  and  defendants  allege 
that  said  lines  so  run  were  so  irregular  and 
uncertain,  so  shifting  and  dianging,  sa  to 
indicate  no  such  purpose;  that  in  two  or 
three  points  in  said  cafion  various  persons 
claiming  to  represent  plaintiff  made  slight 
cQLcavations,  but  the  character  of  the  same 
was  such  as  to  indicate  no  purpose  to  con- 
struct a  railroad  or  to  perform  mtelligently 
and  with  a  fixed  or  settled  purpose  any  work 
or  enterprise. 

"Defendants  all^  ^£^°  information  and 
belief  thut  said  plaintiff  haa  no  purpose  or 
design  to  construct  any  railroad,  but  that 
what  has  been  done  has  been  ^vith  a 
view  to  annoy  defendants  and  to  prevent 
said  defendants  from  constructing  their  res- 
ervoir and  canals  and  obtaining  electrical 
power  for  the  purpose  aforesaid,  and  for  the 
purpose  of  preventing  any  legitimate  rail- 
roaa  undertaking  from  being  consummated, 
if  the  operation  of  a  line  through  said  cafion 
was  essential. 

"Defendants  allege  that  the  construction 
of  a  railroad  alon^  the  bottom  of  said  cafion 
would  be  destructive  of  their  enterprise  and 
reservoir  and  power,  and  would  prevent 
them  from  carrying  out  the  work  in  which 
they  have  been  en|^ged  long  prior  to  the 
spasmodic,  uncei-tain,  and  mala  fides  entry 
of  said  plaintiff  into  said  cafion,  and  in 
which  they  are  still  engaged." 

It  was  alleged  that  plaintiff  knew  of  the 
inteaition  and  character  of  defendants'  work, 
and  to  permit  it  to  condemn  the  land  and  to 
deprive  defendants  of  its  possession  would 
be  a  "grievous  wrong  and  fraud  upon  their 
rlghts.^^ 


It  was  averred  that  Holbrook  had  no  in- 
terest in  the  controversy. 

The  allegations  of  defendants  were  not 
only  set  up  in  their  answers,  but  were  also 
made  the  subject  of  cross  bills. 

A  jury  was  empaneled,  and  under  the  in- 
structions of  the  court  they  were  confined  to 
the  consideration  of  compensation  and  dam- 
ages. They  returned  a  verdict  assessing  the 
value  of  the  strip  of  land  taken  by  the  rail- 
road at  $575;  damages  to  the  remaining 
land,  $500;  cost  of  fencing,  $525.30,  and  cost 
of  cattle  guards,  $42.53.  Benefits  were  aa- 
sessed  at  nothing. 

There  were  many  instructions  asked  byg 
defendants  which  the  court  refused*    Thi^^ 
also  objected  to  the  instructions  which* the* 
court  gave.     Subsequently   the  court   ren- 
dered its  judgment,  in  which  it  found  and 
adjudj^  as  follows: 

"This  action  having  come  on  for  hearing 
before  the  court,  and  a  jury  impaneled  to 
assess  compensation  and  damages,  on  the 
ISth  day  of  April,  1898,  and  having  been 
heard  on  that  and  the  succeeding  day,  it  is 
now  found  and  determined  that  Uie  plaintiff 
is  a  railroad  corporation  as  alleged  in  the 
complaint  and  with  a  franchise  to  construct 
and  operate  lines  of  railway  and  telegraph 
as  alleged,  including  a  franchise  to  construct 
a  line  of  railroad  and  telegraph  on  and  over 
lands  described  in  the  complaint  and  sought 
to  be  condemned. 

"That  the  plaintiff  filed  a  copy  of  its  arti- 
cles of  incorporation  and  due  proof  of  its 
organization  with  the  Secretary  of  the  Inte- 
rior, and  the  same  were  duly  approved  by 
the  Seci-etary  on  the  27th  day  of  May,  1890, 
under  the  act  of  Congress  of  March  3,  1875,^ 
granting  the  right  of  way  to  railroad  com- 
panies. 

"That  the  lands  sought  to  be  condemned 
and  the  adjoining  lands  are  unsurveyed 
public  lands  of  the  United  States,  and  at  the 
time  of  the  be^nninp  of  the  suit  were  occu- 
pied by  William  W.  Fei^guson,  who  has 
since  died. 

"That  the  plaintiff  on  the  8th  day  of  July, 
1896,  completed  the  surv^  and  location  of 
its  line  oi  railroad  on  and  over  the  landa 
sought  to  be  condemned  and  hereinafter  de- 
scribed. 

"That  the  said  defendant  L.  Holbrook  has 
disclaimed  any  interest  in  the  lands. 

"That  neither  on  or  before  or  since  the 
8th  day  of  July,  1896,  has  the  defendants 
the  Telluride  Power  Transmission  Company 
and  L.  L.  Nunn,  or  either  of  them,  had  any 
possession  of  the  lands  sought  to  be  con- 
demned, or  by  appropriation  or  otherwise 
any  right  to  raise  the  waters  of  Provo  river 
so  as  to  flow  the  same  or  any  part  thereof, 
or  any  right  to  the  said  landa  or  possession 
thereof  as  pej*t  of  a  reservoir  site,  and  to 
raise  the  waters  of  said  river  so  aa  to  flow 
the  same  would  be  an  unreasonable  use  of 
said  waters  and  the  public  lands  and  ease- 
ments in  the  cafion  adjacent  to  said  river. 

"And  it  is  now  adjudged  by  the  court: 

"That  the  use  to  which  the  land  sou^te 
bo  be  acquired  by  plaintiff  is  to  be  apolied^ 
in  the  construction  and  operation  of  a  line* 
of   railroad   and   telegrapn    for   which   the 
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lands  are  to  be  used  for  a  right  of  vmj,  and 
that  it  U  a  public  use  authorised  hy  law; 
and  that  the  taking  and  condemnation  there- 
of is  necessary  to  such  use.  That  said  lands 
have  not  already  been  appropriated  to  any 
other  public  use. 

'That  none  of  the  defendants  by  plead- 
ings or  otherwise  is  sedring  condemnation 
of  said  lands  for  a  reservoir  or  other  public 
use,  and  the  lands  cannot  be  used  for  both 
as  a  reservoir  site  as  claimed  and  a  railroad, 
and  there  Is  no  common  use,  either  public 
or  piivate,  to  be  adjusted." 

The  judgment  then  recited  the  findings  of 
the  jury,  and  directed  the  mon^  to  be  paid 
into  court  for  subsequent  distribution  among 
those  who  should  be  entitled  thereto.  This 
judgment  was  afterwards  set  aside,  at  the 
request  of  defendants,  to  enable  them  to  pre- 
sent findings,  which  they  subsequently  did. 
The  court,  however,  refused  to  find  as  re- 
quested, and  rdnstated  its  former  judgment 
and  findingSw  The  findings  requested  pre- 
sented the  allegations  of  tne  answers  as  es- 
tablished by  the  evidence,  and  also  pre- 
sented, as  established,  the  feasibility  of 
building  the  railroad  upon  lines  which 
would  not  interfere  with  the  projected  works 
of  the  defendants. 

Tlie  plaintiff  paid  into  court  the  award  of 
the  juiy,  and  a  final  order  of  condemnation 
was  made.  The  case  was  taken  to  the  su- 
preme court  of  the  state,  and  the  judgment 
of  condemnation  was  there  affirmed.  23 
Utah,  22,  63  Pac.  995.  The  chief  justice  of 
the  state  allowed  this  writ  of  error. 

On  appeal  to  the  supreme  court  of  the 
state  there  were  eiffhty-tnree  assignments  of 
error,  two  of  which  were  based  on  rulings 
in  regard  to  the  jury  and  forty-five  of  which 
were  based  upon  instructions  to  the  jury  or 
refusals  to  instruct  the  jury.  The  rest  of 
the  assignments  except  three  were  based  on 
the  findings,  and  refusals  to  find,  as  re- 
quested by  defendants.  The  last  three  as- 
signments were  as  follows: 

''SI.  The  court  erred  in  denying  defend- 
ants' petition  to  remove  said  cause  to  the 
Federal  court. 

''82.  The  court  erred  in  assuming  to  re- 
tain jurisdiction  over  said  cause  and  pro- 
^eeeding  to  tiy  the  same  after  the  filing  of 
Sthe  petition  on  the  part  of  the  defendants  to 
*  remove  said  catise^to  the  circuit  court  of  the 
United  States  for  the  district  of  Utah. 

"83.  The  court  erred  in  holding  and  de- 
ciding that  it  had  jurisdiction  to  bear,  try, 
and  determine  said  cause.'' 

In  the  petition  for  writ  of  error  it  was  al- 
leged that  errors  were  committed  by  the  su- 
preme court  of  Utah,  in  that  "the  final 
judgment  and  decision  of  the  supreme  court 
of  the  state  of  Utah  the  said  court  erred  in 
holding  and  deciding  and  determining  that 
these  defendants,  both  citizens  of  the  stat« 
of  Colorado,  one  a  corporation  existing  un- 
der the  laws  of  the  said  state  of  Colorado 
and  the  other  a  natural  person,  did  not  have 
the  authority  or  the  right  to  locate  and  ap- 
propriate public  lands  of  the  United  States 
upon  the  Provo  river  flowing  through  said 
public  lands  of  the  United  States  for  the 
purpose  of  maintaining  a  dam  with  which 


to  generate  power  to  ereate  electricity,  and 
such  decision  wbjb  contrary  to  the  protection 
afforded  these  defendants  by  the  14th 
Amendment  of  the  Constitution  of  the 
United  States.  The  decision  likewise  vio- 
lated the  rights  of  the  said  defendants  un- 
der S  2,  article  4,  of  the  Constitution  of  the 
United  States:  'The  dtixens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states.' 

"And  the  petitioners  further  say  that  in 
the  final  juagment  and  decree  of  the  said 
supreme  court  of  the  state  of  Utah  and  of 
the  district  court  of  the  fourth  judicial  dis- 
trict in  and  for  the  county  of  Utah,  state  of 
Utah,  a  decision  was  had  against  a  right 
and  privilege  of  these  defendants  claimed 
under  a  statute  of  the  United  States,  which 
right  and  privilege  was  specially  set  up  and 
claimed  by  these  said  defendants  in  said 
cause.  That  by  the  answer  in  said  cause 
the  defendants  allege  that  thc^  had  tlie 
right  and  authority  from  the  United  States, 
and  were  esercisinff  it,  to  erect  a  dam  in 
Provo  caiSon  for  the  purpose  of  ereatinff 
power  to  transmit  electricity.  That  said 
right  and  authority  eristed  under  the  min- 
ing laws  of  the  United  btates  originaily  en- 
acted in  1868  and  amended  in  1872,  Revised 
Statutes,  S  2339  [U.  S.  Comp.  Stat.  1901,  p. 
1437],  and  the  said  right  was  denied  by  the 
said  plaintiff  and  the  said  district  court  olg 
the  fourth  judicial  district,  and  the  said  su<  k9 
preme  court  of  Utah  on  appeal  held* that* 
these  defendants  had  no  right  to  erect  such 
dam  on  the  public  unsurveyed  lands  of  the 
United  States. 

"And  the  petitioners  further  say  that  the 
said  fourth  judicial  district  court  in  and  for 
the  county  of  Utah,  state  of  Utah,  and  the 
said  supreme  court  of  the  state  of  Utah  in 
affirming  the  said  decision  on  appeal,  have 
decided  against  the  right  of  these  defend- 
ants erimng  under  the  statute  of  the 
United  States  to  remove  the  said  cause  from 
the  said  state  court  above  named  to  tlte 
United  States  court,  which  claim  was  exer- 
cised duly  by  the  petition  and  bond  filed  in 
due  time  by  these  defendants  in  the  fourth 
judicial  district  court  before  the  time  ex- 
pired for  these  said  defendants  to  appear 
and  answer  to  the  suit  brought  against  them 
by  the  said  plaintiff  in  this  cause." 

In  the  assignments  of  error  those  grounds 
are  repeated,  and  errors  are  assigns  upon 
the  nilin|rs  on  instructions  by  the  district 
court  and  the  action  of  the  supreme  court 
in  sustaining  those  rulings. 

Section  2339  [U.  S.  Comp.  SUt.  1901,  p. 
1437],  referred  to  in  the  assignments  of  er- 
ror, is  as  follows: 

"Whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes 
have  vested  and  aocru^,  and  the  same  are 
recognized  and  acknowledged  by  the  local 
customs,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vesta! 
rights  shall  be  maintained  and  protected  in 
the  same,  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals  for  the  pur- 
pose herein  specified  is  acknowledged  and 
confirmed;  but  whenever  any  person  in  the 
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aonstruction  of  any  ditch  or  eaAal  injureB 
or  damages  the  poasoBaion  of  taty  aettler  on 
the  public  domain,  the  party  committing 
audi  injury  or  damage  shall  m  liable  to  the 
party  injured  for  such  injury  or  damage." 

Messrs,  H.  P.  Kenderaon,  iSf.  A.  Bailey, 
and  Arthur  Broum  for  plaintiffs  in  error. 
Messrs,  Joel  F.  Vaile,  R.  Harkness,  and 
a  B,  0.  Wolcott  for  defendant  in  error. 

•  *Mr.  Justice  McKenwa  delivered  the 
opinion  of  the  court: 

The  defendant  in  error  has  moved  to  dis- 
miss the  case  for  want  of  jurisdiction  in 
this  court.  The  essential  issues  of  fact 
were  decided  against  the  plaintiffs  in  er- 
ror, and  the  case,  therefore,  seems  to  be 
brought  within  the  ruling  in  Telluride 
Power  Transmission  Co,  y.  Rio  Orande 
Western  R,  Co,  176  U.  8.  639,  44  L.  ed.  305, 
20  Sup.  Ct.  Rep.  245.  The  corporations  in 
this  case  were  parties  in  that  case,  and  so 
were  Nunn  and  Holbrook.  The  same  pub- 
lic interests  were  in  opposition,  and  the 
power  company  relied  for  rights  in  Provo 
cafion  on  S  2339  of  the  Revised  Statutes  of 
the  United  States  [U.  &,  Gomp.  Stat  1901, 
p.  1437],  as  the  company  does  in  this  case, 
and  the  rulings  on  those  interests  and  rights 
constituted  the  vital  questions  in  that  case 
as  they  do  in  this.  It  was  pointed  out 
there  that,  ''in  order  to  establish  any  rights 
under  the  statute,  it  was  incumbent  upon 
tlie  defendants  to  prove  their  priority  of 
possession,  or  at  leiuBt  to  disprove  priority 
on  the  part  of  the  plaintiff.'^  And  it  was 
observed:  "The  question  who  had  acquired 
this  priority  ol  possession  was  not  a  Fed- 
eral question,  but  a  pure  question  of  fact, 
upon  which  the  decision  of  the  state  court 
was  conclusive.  No  construction  was  put 
upon  the  statute;  no  question  arose  under 
it;  but  a  preliminary  question  was  to  be  de- 
cided before  the  statute  became  material, 
and  that  was  whether  defendants  were  first 
in  possession  of  the  land.  Even  if  priority 
of  possession  had  been  shown,  it  would  still 
have  been  necessary  to  prove  that  defend- 
ants' right  to  the  use  of  the  water  was  rec- 
ognized and  acknowledged  bv  the  local  cus- 
toms, laws,  and  decisions,  all  of  which  were 
questions  of  state  law." 

After  discussion  it  was  also  observed: 
•'But  the  difficulty  in  this  case  is  that  be- 
fore it  could  be  said  that  any  right  or  title 
under  a  statute  of  the  United  States  had 
been  denied,  it  was  necessary  to  establish 
as  a  question  of  fact  priority  of  possession 
on  the  part  of  the  Telluride  Company,  as 
well  as  conformity  to  local  customs,  laws, 
and  decisions.  These  were  local,  and  not 
o  Federal,  questions.  The  jurisdiction  of  this 
g  court  in  this  class  of  cases  does  not  extend 

•  to  questions  of  fact  or  of  *]ocal  law,  which 
are  merely  preliminary  to,  or  the  possible 
basis  of,  a  Federal  question." 

Manifestly  if  the  plaintiffs  in  error  ob- 
tained no  rights  under  S  2339  [U.  S.  Comp. 
Stat.  1901,  p.  1437],  none  could  be  taken 
from  them.  But  a  violation  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States  is  claimed  by  both  the  power 


company  and  by  Kunn,  and  the  latter  olaimSp. 
besides,  that  he  wajs  denied  the  privil^[es  to- 
which  he  was  entitled  as  a  citizen  of  tha 
United  States. 

The  deprivation  of  the  rights  of  the  plain- 
tiffs in  error  under  the  14th  Amendment 
was  accomplished,  it  is  said,  by  the  court's 
assuming  to  try  without  the  assistance  of 
the  Jury  the  questions  of  fact  upon  which 
those  rights  depended.  In  other  words,, 
that  the  district  court  assumed  to  deter- 
mine, and  did  determine^  all  conflicting  or 
adverse  claims  to  the  property,  and  sub- 
mitted only  to  the  jury  the  (questions  of 
compensation  and  damages.  This  action,  it 
is  asserted,  was  contrary  to  the  meaning  of 
the  statute  of  the  state,  or,  if  not  so,  the 
statute  is  void. 

With  the  latter  objection  we  only  are- 
concerned,  and  it  is  enough  to  say  in  answer 
to  it  that  the  invalidity  of  the  statute  waa 
not  raised  in  the  district  court,  nor  assigned 
as  a  ground  of  error  on  the  appeal  taken  to 
the  supreme  court  of  the  state.  It  appears 
for  the  first  time  in  the  petition  for  the 
writ  of  error  from  this  court  Nor  did  the 
supreme  court  of  the  state  pass  upon  the  ao- 
tion  of  the  district  court  in  view  of  its  un- 
constitutionality. Indeed,  it  found  it  un- 
necessary to  pass  upon  that  action  except  in 
the  most  general  way.     The  court  said: 

"The  appellants  assign  many  errors  upon 
the  refusal  of  the  court  to  instruct  the  jury 
as  requested,  upon  the  instructions  given  to- 
the  jury,  and  upon  the  facts  found  by  the 
court.  Under  the  view  taken  these  ques- 
tions become  unimportant,  as  neither  of  the 
appellants  were  injured  in  their  rights;  nor 
were  either  entitled  to  any  damages  under 
the  facts  shown  in  this  case.  The  instruc- 
tions were,  at  least,  as  favorable  to  the  ap- 
pellants as  they  had  a  right  to  expect." 

It  is   furtlier   urged  that  the  decision  of  i# 
the  supreme  court  deprived  plaintiffs  in  er-J 
ror  of  their  rights  under  the* Constitution* 
of  the  United  States,  and  under  {  2339  of 
the  Revised   Statutes    [U.   S.   Comp.   Stat 
1901,  p.  1437],  in  holding,  as  it  is  claimed* 
that  neither  the  power  company  nor  Nuns 
had  any  authority  or  right  to  locate  and  ap- 
propriate public  land  of  the  United  States 
upon   the   Provo   river  for   the  purpose  of 
maintaining   a   dam    to   store   water    with 
which  to  generate  power  to  create  electricity. 

The  supreme  court  in  its  opinion  referred 
to  its  decision  in  the  former  case  between 
the  parties,  16  Utah,  125,  51  Pac.  140;  175 
U.  S.  039,  44  L.  ed.  305,  20  Sup.  Ct  Rep. 
245,  not,  however,  as  conclusive,  but  "as  au- 
thority and  as  determining  the  law  in  thia 
case,  in  so  far  as  it  decided  the  same  ques- 
tions involved  in  the  present  case,"  and  the 
court  stated  that  it  haxi  been  decided  in  that 
case,  among  other  things,  "that  the  defend- 
ants (plaintiffs  in  error  here)  had  not  ap- 
propriated the  land  in  dispute,  and  that  nd- 
ther  of  the  defendants  was  in  actual  posses- 
sion of  the  land  when  the  plaintiff  located 
his  right  of  way,  took  possession,  and  en- 
gaged in  grading  it." 

Then  passinisr  upon  the  rights  of  the  power 
company  and  Nunn,  tho  court  sairl: 

"The   record   showA   tb:it   the  San  Miaruel 


1908.      TBLLURIPE  POWER  TRANSM.  CO.  ▼.  RIO  GRANDE  W.  B.  CO.      181 


Oold  Mining  Companj  was  organized  in  Col- 
<nndo,  February  7,  1891,  witn  a  capital  of 
$16,000,000,  ajid  was  authorized  to  acquire 
by  purchase,  lease,  or  otherwise,  mining 
property,  together  with  water  rights,  power, 
ways,  mills,  and  mill  sites ;  to  develop,  mine 
work,  and  utilize  the  same,  and  to  carry  on 
a  general  mining  business.  Its  princi^ 
office  is  in  Telluride,  Colorado,  and  its  prin- 
cipal business  is  to  be  done  in  Colorado,  and 
its  articles  provide  that  pait  of  its  business 
may  be  done  in  Boston,  Mass.,  and  its  prin- 
cipal office  kept  thera  The  stock  is  non-as- 
sessable, and  no  requirements  for  pa;^ments 
•of  subscription  are  incorporated  m  it.  In 
Februajy,  1806,  an  amendment  of  its  ajii- 
•des  was  made  and  filed  with  the  secretary 
of  state  in  Colorado  chan^ng  the  name  of 
the  company  to  the  Tellunde  Power  Trans- 
mission Company.  Appellant  Nunn  was  its 
manager. 

"Section  427,  p.  614,  1  Colo.  Stat  1893, 
among  other  matters,  providee  that,  'when 
said  corporation  shall  be  ereated  under  the 
laws  of  this  state  for  the  purpose  of  oarry- 
ing  on  part  of  its  business  beyond  the  limits 
«« thereof,  such  certificate  shall  state  that 
2  fact.'  Subdivision  2  of  this  section  provides 
*  that* the  object  for  which  the  company  is 
created  shall  be  stated.  Section  498  au- 
thorizes Colorado  corporations  authorized 
to  do  business  out  of  the  state  to  accept  the 
laws  of  the  other  states,  and  there  ezerdse 
its  franchise. 

"So  it  appears  that  the  appellant  com* 
pany  is  a  mining  corporation  organized  in 
Colorado,  without  complying  with  the  stat- 
ute, and  with  no  other  powers  to  do  business 
as  such  in  this  state.  Without  complying 
with  the  Constitution  and  laws  of  this  state 
with  respect  to  foreign  corporations,  it  un- 
lawfully assumes  to  appropriate  both  land 
and  water  within  this  stata  This  must  be 
so,  because  under  S  2,  art  12,  of  the  Consti- 
tution of  this  state,  no  corporation  in  eodst* 
ence  in  this  state  when  the  Constitution  is 
adopted  shall  have  the  benefit  of  its  laws, 
without  filing  with  the  secretary  of  state  an 
ju»eptance  of  the  provisions  of  the  Consti- 
tution; and  under  {  6,  no  corporation  or- 
j^nized  out  of  the  state  shall  be  allowed  to 
transact  business  in  this  state  on  conditions 
jDore  favorable  than  those  prescribed  by 
law  for  similar  corporations  oiganized  un- 
.der  the  laws  of  the  state. 

"Under  S  9,  no  corporation  is  allowed  to 
.do  business  in  this  state  without  having 
.one  or  more  places  of  business  therein,  with 
.an  agent  upon  whom  process  may  be  served, 
nor  without  first  filing  a  certified  copy  of 
its  articles  of  incorporaUon  with  the  secre- 
tary of  state.  Section  10  provides  that  no 
.corporation  shall  engage  in  any  business 
other  than  that  expressly  authorized  in  its 
charter  or  articles  of  incorporation. 

"Section  2293.  Utah  Oomp.  Laws  1888,  as 
amended  in  1896,  and  IS  351  and  362,  Rev. 
Stat  1898,  expressly  embody  these  provi- 
sions of  tlie  Constitution,  and  prohibit  for- 
eign  corporations   from   doing  business   in 


this  state,  unless  they  have  compiled  wftb 
these  requirements  of  the  law;  and  any  coi^ 
poration  failing  to  so  comply  with  the  pro- 
visions of  the  law  is  not  entitled  to  the  bene- 
fits of  the  law  of  this  state  relating  to 
corporations. 

"The  appellant  corporation  did  not  com- 
ply with  the  laws  of  this  statet,  and  has  no 
power  to  engage  in  its  business  of  minings 
or  to  acquire  any  water  rights  under  the 
laws  of  this  state.  A  corporation  of  Colo-n 
rado  coming  into  this  state  cannot  brinffi§ 
*with  it  powers  with  which  it  is  not  endowed  ' 
in  Colorado.  It  can  only  have  an  existence 
under  the  express  laws  of  the  state  where  it 
is  created,  and  can  exercise  no  power  which 
is  not  granted  by  its  charter  or  some  legis- 
lative act  The  appellant  corporation  never 
filed  with  the  secretary  of  state  of  the  state 
of  Utah  a  copy  of  its  articles  of  incorpora- 
tion, by  either  name  under  which  it  was  in- 
corporated, and  never  accepted  the  laws  or 
Constitution  of  Utah,  nor  has  it  appointed 
any  agent  or  fixed  any  place  of  business 
within  the  state  as  requiicd  by  law.  The 
defendant  corporation,  therefore,  is  not  en- 
titled to  the  benefit  of  the  laws  of  this  state^ 
with  reference  to  corporations.  State  ▼• 
Southern  P.  Co.  52  La.  Ann.  1822,  28  So. 
372;  Oregon  R.  A  Vao,  Co,  v.  OregorUMi  R. 
Co,  180  U.  &  1,  32  Lw  ed.  837,  9  Sup.  Ct 
Rep.  409;  George  R,  Baree  Live  Stook  Co, 
V.  Range  VaUey  Cattle  Co.  16  Utah,  69,  50 
Pac  030. 

"Under  §  2339,  Rev.  Stat  [U.  S.  Comp. 
Stat  1901,  pw  14371,  even  if  priority  of 
possession  of  the  property  in  question  waa 
shown  in  the  defendant  corporation,  still  its 
right  to  locate  and  use  the  water  or  land  is 
not  recognized  or  acknowledged  by  the  laws 
of  this  states  and  it  was  not  in  a  position  to 
question  the  right  of  the  plaintiff  in  the 
premises. 

"6.  Appellant  Norni  waa  a  resident  of 
Colorado,  the  general  manager  and  in  charge 
of  the  business  of  the  defendant  corpora- 
tion, both  in  Colorado  and  Utah.  The  chief 
engineer,  hydraulic  engineer,  and  officers  of 
the  defendant  oorporationy  including  the 
president  and  attorneys,  consulted  wil£  and 
acted  with  him  with  respect  to  the  acts  per- 
formed with  reference  to  the  appropriation 
of  water  and  in  making  the  improvements 
discussed  by  them,  at  Hanging  Rock,  but  no 
plan  for  a  dam  at  Hanging  Rock  was  ever 
actually  made,  and  no  daan  was  constructed 
there.  Throughout  the  whole  procedure  the 
board  of  the  defendant  corporation  was  the 
controlling  authority  for  and  with  whom 
Nunn  actwL  If  Nunn  had  any  right,  it  was 
with  reference  to  the  smaller  power  located 
below.  The  dam  at  Hanging  Rock  was  to 
be  a  larger  power,  and  was  talked  about  in 
the  project  but  it  waa  not  constructed,  and 
the  ownership,  if  in  anyone,  was  in  the  de- 
fendant company,  which  was  incapable  of 
acquiring  such  ownership.  J 

"While  the  testimony  is  very  unoertain,S 
it  sufficiently* appears  that  whatever  was* 
done  by  Nunn  in  the  af^ropriation  of  water 
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W9»  dona  for  tha  use  and  benefit  of  the  de- 
fendant company,  and  he  cannot  be  treated 
as  a  personal  claimant  and  owner  of  the 
easement  and  right  of  way  in  oontroversy 
as  against  the  right  of  way  acquired  by 
respondent." 

From  this  excerpt  it  appears  that  the  su- 
preme court  construed  the  statutes  and 
Constitution  of  Utah,  deciding  that  the 
power  company  had  no  existence  as  a  cor- 
poration in  the  state,  and  could  acquire, 
therefore,  no  rights  as  such,  and  ''was  not 
in  a  position  to  question  the  right  of  the 
plaintiff  [defendant  in  error]  in  the  prem- 
ises." And  no  independent  right  was  found 
in  Nunn.  What  was  done  by  him  the  court 
said  was  done  "for  the  use  and  benefit  of 
the  defendant  company."  And  it  was  de- 
cided that  he  was  not  "a  personal  claimant 
and  owner  of  the  easement  and  right  of  way 
in  controversy  as  against  the  right  of  way 
acquired  l^  respondent  [plaintiff  in  error]." 
These  conclusions  did  not  involve  the  deci- 
sion of  Federal  questions.  The  first  ex- 
pressed the  meaning  and  effect  of  local  stat- 
utes. The  second  depended  upon  a  finding 
of  fact.  Neither,  therefore^  is  reviewable 
by  us. 

The  whole  controversy  was  and  is  as  to 
the  right  to  occupy  Provo  cafion,  the  de- 
fendant in  error  claiming  that  right  for  a 
railroad,  the  plaintiffs  in  error  claiming 
that  right  for  a  reservoir  sitei,  and  this  lat- 
ter right  plaintiffs  in  enor  claimed  and 
claims  under  $  2339  of  the  Revised  Statutes 
of  the  United  States  [U.  S.  Comp.  Stat 
1901,  p.  1437].  That  section  was  and  is 
their  reliance.  They  say  in  their  brief  that 
they  "do  not  claim  to  hold  the  land  in  con- 
troversy "under  the  alleged  contract  with 
Ferguson. 

"They  claim  to  have  obtained  title  to  it 
onder  f  2339  of  the  Revised  Statutes  of  the 
United  States  by  entering  upon  it  and  ap- 
propriating it  as  a  reservmr  site,  and  this 
contract  (the  contract  with  Ferguson)  only 
amounted  to  a  waiver  of  Ferguson's  rights 
as  a  squatter  in  favor  of  plaintiffs  in  error." 
But  their  rights  under  that  section  de- 
pended upon  questions  of  faxst  and  questions 
of  local  law.  The  questions  of  fact  were 
found  against  plaintiff  in  error,  and  the 
0  questions  of  local  law  we  cannot  review. 
g  A  Federal  question  is  asserted  because  of 
•  the  ruling  of  the*district  court  refusing  to 
remove  the  case  to  the  United  States  circuit 
court  upon  the  petition  of  plaintiffs  in  er- 
ror. But  upon  the  denial  of  the  applica- 
tion to  remove  they  filed  the  record  in  the 
circuit  court  of  the  United  States,  and  that 
court  remanded  the  cause,  and  a  copy  of  its 
order  was  filed  in  the  district  court  before 
the  commencement  of  the  trial.  In  substan- 
tially similar  circumstances  we  held  in 
Missouri  P,  R.  Co.  v.  Fitzgerald,  160  U.  S. 
656»  40  K  ed.  636,  16  Sup.  Ct.  Rep.  389,  that 
if  error  there  had  been  in  the  ruling  of  the 
state  court  it  became  wholly  immaterial. 
'Writ  of  error  dismissed. 
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JOHN  L.  FRENCH,  Administrator  of  Ea> 
gene  Rhodes,  Deceased.  (No.  73) 


BARBARA  FAUL  and  ANDREW  WAS- 
NER,  AppU., 

V, 

JOHN     L.     FRENCH,     Administrator    of 
Eugene  Rhodes,  Deceased.  (No.  74) 

Wills — intention     of     testatrix— death     i» 
eommon  disaster. 

The  Intention  of  a  testatrix  that,  failing  hns- 
band  or  son  surviving,  her  estate  should  go 
to  a  designated  charity,  is  so  manifest  from 
the  terms  of  her  will,  by  which  she  devised 
her  entire  .estate  to  her  son,  subject  to  a  pn>> 
vision  for  her  husband's  support,  and  pro- 
vided that  In  case  she  survived  both  husband 
and  son  It  should  go*  to  such  charity,  which 
was  also  to  receive  the  estate  at  the  hus- 
band's death  In  case  he  slone  survived,  that 
such  charity  will  take  to  the  exclusion  of  ths 
next  of  kin  of  either  the  testatrix  or  her 
son,  where  both  survive  the  husband,  bot 
perish  in  a  common  disaster  with  nothing 
to  show  the  order  of  death. 

[Noe.  73,  74.] 

Argued  November  5,  6,  1902.    Deoided  Jm^ 
uary  6,  1903, 

APPEALS  from  the  Oonrt  of  Appeals  of 
the  District  of  Columbia  to  review  a  de- 
cree which  reversed  a  decree  of  the  Suprems 
Court  of  the  District  on  a  bill  of  interplead* 
er  filed  by  administrators  with  the  will  an* 
nezed,  awarding  the  estate  to  a  chant/ 
designated  in  such  will.  Reversed  and  re- 
manded, with  a  direction  to  affirm  the  de- 
cree of  the  Supreme  Court  of  the  District* 

See  same  case  below,  18  App.  D.  C.  A. 

e« 
^Statement  bj  Mr.  Chief  Justice  Fnllert^ 

These  are  apijeals  from  a  decree  of  the* 
court  of  appeals  of  the  District  of  Columbia 
on  a  bill  of  interpleader  exhibited  in  tlie  su- 
preme court  of  the  District  by  the  adminis- 
trators with  the  will  annexed  of  the  estato 
of  Sophia  Rhodes,  deceased.  At  the  con- 
clusion of  the  administration  there  re- 
mained in  the  hands  of  the  administrators 
a  fund  of  $14,801.89  for  distribution,  which 
was  claimed  by  the  Young  Women's  Chris- 
tian Home,  a  corporation  of  the  District  of 
Columbia,  created  by  act  of  Congress;  the 
next  of  kin  of  Sophia  Rhodes;  and  tlie  ad- 
ministrator of  the  estate  of  Eugene  Rhodes, 
deceased;  and  the  interpleader  was  filed  to 
determine  the  rights  of  the  parties. 

The  will  of  Sophia  Rhodes  was  executed 
at  Washington,  May  10,  1894,  and  read  aa 
follows : 

"In  the  name  of  the  bountiful  Giver  of 
all.    Amen. 

*'I,  Sophia  Rhodes,  of  the  city  of  Hutch- 
inson, in  tlie  state  of  Kansas,  temporarily 
residing  at  Washington,  in  the  District  c« 
Columbia,  being  now  of  sound  and  dispos- 
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Ins  mind  and  memory,  do  make,  publish, 
4m  deelan  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  or  testa- 
mentary dispositions  of  my  property. 

"I  now  dispose  of  the  property  and  es- 
tate which  it  has  pleased  Almighty  God  to 
intrust  to  me,  as  follows,  f?ie.: 

**Impiimis.  1  will  that  all  my  just  debts 
and  funeral  expenses  shall  be  paid  by  my 
executor  hereinafter  named,  out  of  the  first 
money  from  my  estate  that  shall  come  into 
his  hands. 

**It€m  1.  I  give,  devise  and  bequeath 
unto  my  husband  Oliver  Wheeler  Rhodes, 
during  his  life  one  half  (i)  of  the  income 
e:  from  all  ray  properties  and  estate  in  the 
'%  next  following  item  of  this  last  will  and 
*  testament  disposed  of,  to  be  paid*over  to 
him  from  time  to  time  by  my  executor  here- 
inafter named,  who,  for  this  purpose,  shall 
also  act  as  trustee. 

**Item  2.  I  now  give,  devise,  and  bequeath 
unto  my  only  and  beloved  son,  Eugene 
Rhodes,  all  my  property,  real,  personal,  and 
mixed,  of  whatsoever  nature,  kind,  or  de- 
scription, including  moneys,  credits,  and 
evidences  of  indebt^ness  of  which  I  may  be 
possessed  at  the  time  of  my  death,  to  be  his 
absolutely,  to  hold  and  to  dispose  of  as  unto 
him  may  seem  good  and  proper,  and  subject 
onlv  to  the  provisions  of  item  1  of  this  last 
will  and  testament. 

*'Item  3.  In  the  event  of  the  death  of  my 
ton,  Eugene  Rhodes,  before  the  decease 
either  of  myself  or  of  my  husband,  I  then 
give,  devise,  and  bequeath  all  my  property, 
-everything  I  own  on  earth,  as  follows,  viz.: 

"1st  I  give,  devise,  and  bequeath  all  my 
pictures  and  jgain tings  to  the  Young 
women's  Christian  Home,  in  the  city  of 
Washington,  District  of  Columbia.  It  is 
my  will  that  the  said  pictures  and  paintings 
may,  so  long  as  the  said  home  shall  exist, 
be  tlie  ornaments  of  the  said  home,  with  my 
name  as  the  giver  connected  with  them  dur- 
ing that  time. 

"2nd.  All  the  rest  and  residue  of  my  prop- 
erty, real,  personal,  and  mixed,  I  give,  de- 
vise, and  bequeath  to  Michael  H.  Fitch,  of 
Pueblo,  Colorado,  to  have  and  to  hold,  in 
trust  nevei-theless,  to  invest  the  same  to  the 
best  of  his  knowledge  and  experience,  and 
to  pay  over  the  rents  and  profits  arising 
therefrom  to  my  husband,  Oliver  Wheeler 
Rhodes,  during  his,  my  said  husband's  life; 
and  on  the  death  of  my  said  husband  to  turn 
over  the  said  property,  moneys,  etc.,  with 
whatsoever  accumulation  thereon  may  be 
existing,  to  the  Young  Women's  Christian 
Home,  of  Washington,  m  the  District  of  Co- 
lumbia, to  be  the  property  of  the  said  home 
absolutely. 

**Itcm  4.  In  the  event  of  my  becoming  the 
survivor  of  both  my  husband,  Oliver  Wheel- 
er Rhodes,  and  of  my  son.  Eugene  Rhodes, 
I  then  give,  devise,  and  bequeath  all  my 
property,  real,  personal,  and  mixed,  of 
whatsoever  nature,  kind,  or  description,  to 
the  Young  Women's  Christian  Home,  of  the 
city  of  Washington,  in  the  District  of  Co- 
lumbia, to  have  and  to  hold  the  same  abso- 


lutely and  forever,  for  the  good  of  that  insti«  ^ 
tution.  *  It  is  my  will  that  my  pictures  and  * 
paintings  shall  be  disposed  of  in  thia  event 
as  provided  in  paragraph  Ist^  of  item  3,  of 
this  last  will  and  testament. 

**Laatly.  I  hereby  constitute  and  appoint 
my  only  son,  Eugene  Rhodes,  the  sole  ex- 
ecutor and  trustee  of  this  my  last  will  and 
testament;  and  it  is  my  will  that  my  said 
sole  executor  and  trustee  shall  adnunister 
and  execute  this  last  will  and  testament 
without  giving  bond  therefor.*' 

The  facts  were  stipulated,  and  may  be 
shortly  stated  thus:  Oliver  Wheeler  Rhodes 
died  at  Washington,  January  27,  1895,  at 
which  time  his  wife,  Sophia  Rhodes,  and 
their  only  child,  Eugene  Rhodes,  were  in 
Heidelberg,  Germany.  They  sailed  for  home 
from  Bremen  on  the  steamship  Elbe  at  three 
o'clock  P.  M.  on  Tuesday,  January  29,  1896. 
About  half-past  5  o'clock  the  next  morning 
the  Elbe  collided  with  another  steamship, 
and  sank  in  about  twenty  minutes  after  the 
collision.  Mrs.  Rhodes  was  about  fifty-two 
years  old,  corpulent,  and  short  of  breath, 
and  her  son  was  about  tM'enty-three  years 
old,  a  single  man,  and  rather  a  good  swim- 
mer. His  body  came  up  in  a  fishine  net  c^ 
the  coast  of  Holland  some  six  we^s  after 
the  collision,  but  his  mother's  body  waa 
never  recovered.  Of  the  persons  who  sur- 
vived the  shipwreck,  only  two  had  any 
knowledge  of  the  mother  and  son  at  the 
time  of  the  disaster.  One  of  them  saw  B(ra« 
Rhodes  come  out  of  her  cabin  just  after  the 
collision  with  a  blanket  over  her  night 
dress,  and  some  minutes  later  saw  her  son. 
The  other  saw  the  mother  and  son  on  deck 
after  the  collision,  the  son  endeavoring  to 
put  a  shawl  around  his  mother,  and  she  with 
her  arms  thro^vn  around  her  son's  neck. 
This  person  was  the  last  to  get  into  the  last 
lx)at  to  leave  the  ship,  and,  when  it  had  got- 
ten some  distance  away,  the  ship  went 
down  with  a  lurch  and  everyone  on  board 
was  drowned.  He  testified  that  "both  of 
these  parties  died  together,  and,  so  far  aa 
this  aOiant  was  able  to  learn,  after  he  saw 
these  parties  on  the  deck  clasped  in  an  em- 
brace that  would  never  be  loosened  until 
after  death,  no  one  else  saw  them." 

The  supreme  court  of  the  District  held 
that  there  was  no  presumption  of  survivor* 
ship  as  between  the  mother  and  son;  that^ 
the  vrill  manifested  an  unmistakable  desire  o 
to  guard*against  intestacy ;  and  that  the  in-  • 
tention  of  Mrs.  Rhodes  was  clearly  appar- 
ent that  if  her  husband  and  son  should  not 
survive  her  so  as  to  receive  the  property, 
or  if  it  remained  under  her  control  at  the 
time  of  her  death,  it  should  go  absolutely  to 
the  charity  she  had  named,  the  Young 
Women's  Christian  Home;  and  decreed  ac- 
cordingly. [28  Wash.  L.  Rep.  391.]  From 
this  decree  Barbara  Faul  and  Andrew  Was- 
ner,  next  of  kin  of  Mrs.  Rhodes,  and  John 
L.  French,  administrator  of  Eugene  Rhodes, 
carried  the  case  to  the  court  of  appeals  of 
the  District,  which  concurred  in  the  view 
that  there  was  no  presumption  of  survivor* 
ship  as  between  the  testatrix  and  her  son^ 
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Irat  held  thaft»  the  terms  of  the  will  "Voiting 
the  estate  in  Eugene  Rhodes  immediately 
upon  testatrix's  death,  we  agree  that  it 
raises  a  prima  facie  right  in  the  personal 
representatives  of  the  son,  and  imposes  the 
burden  upon  her  next  of  kin  of  displacing 
them  by  proof  of  his  mother's  survival;" 
and  that  tlie  representatives  and  next  of  kin 
of  the  son  were  entitled  to  the  entire  fund. 
The  decree  was  thereupon  reversed,  and  the 
cause  remanded  to  the  court  below  with  a 
direction  to  enter  a  decree  in  conformity 
with  tliat  conclusion.    18  App.  D.  C.  9. 

Measrt.  J.  J.  Darlington  and  John  B. 
Lamer  for  appellant  Young  Women's 
Christian  Home. 

Mr.  A«  A«  KoeUins,  Jr^f  for  appellants 
Faul  0t  al, 

Mestrs.  William  Btonrj  Dennia  and 
^  J.  W.  Smith  for  appellee. 

•  *Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

The  rule  is  that  there  is  no  presumption 
of  survivorship  in  the  case  of  persons  who 
perish  by  a  common  disaster,  in  the  absence 
of  proof  tending  to  show  the  order  of  disso- 
lution, and  that  cireumstanoes  surrounding 
the  calamity  of  the  character  appearing  on 
this  record  are  insufOcient  to  create  any  pre- 
sumption on  which  the  courts  csa  act.  The 
question  of  actual  survivorship  is  regarded 
as  unasoertainable,  and  descent  and  distri- 
bution take  the  same  course  as  if  the  deaths 
had  been  simultaneous.  Underwood  v. 
Wing,  4  De  Q.  M.  ft  Q.  633;  Wing  v.  ^n- 
grave,  8  H.  L.  Cas.  183;  Netoell  v.  Niehols, 
12  Hun,  604,  75  N.  Y.  78,  81  Am.  Rep.  424; 
Johnson  v.  Merithew,  80  Me.  Ill,  13  Atl. 
132;  Cowman  v.  Rogers,  73  Md.  403,  10  L. 
R.  A.  550,  21  Atl.  64;  BusseU  v.  Hallett,  23 
Kan.  270;  He  Willbor,  20  R.  I.  126,  51  L.  R. 
A.  863,  37  Atl.  634;  1  Oreenl.  Ev.  15th  ed. 
t8  29,  30. 

Conceding  this  to  be  so,  the  next  of  kin 
of  Mrs.  Rhodes  (H>ntend  that  her  estate  has 
passed  to  them  as  in  case  of  intestacy,  be- 
cause it  does  not  appear  that  the  son  sur- 
vived the  mother,  or  that  the  mother  sur- 
vived the  son,  and  the  estate  was  given  to 
the  son  only  in  the  one  event,  and  to  the 
Young  Women's  Christian  Home  only  in  the 
other.  This  view  was  rejected  by  the  Dis- 
trict supreme  eourt  in  holding  that  the  in- 
tention of  the  t&ktsJtiix  was  plain  that  the 
Young  Women's  Christian  Home  should 
take  in  the  event  that  the  husband  and  son 
did  not  survive  her,  and  should  be  carried 
^  out ;  and  the  court  of  appeals  rejected  it  in 
^  holding  that  the  will  by  its  terms  vested  the 

•  estate  in  Eugene  Rhodes  immediately  on 
the  testatrix's  death,  and  that  a  prima  facie 
right  existed  in  the  personal  representatives 
of  the  son,  which  was  not  displaced  by  proof 
of  the  mother's  survival. 

The  cardinal  rule  is  that  the  intention  of 
the  testator  expressed  in  his  will,  or  clearly 
deducible  therefrom,  must  prevail  if  con- 
sistent with  the  rules  of  law.  And  another 
familiar  rule  is  that  the  law  prefers  a  con- 


struction whieh  will  prevent  a  partial  inti^ 
tacy  to  one  that  will  permit  it,  if  such  a 
construction  may  reasonably  be  given.  Kem^ 
aday  ▼.  Binnott,  179  U.  S.  616,  45  L.  ed.  344* 
21  Sup.  Ct.  Rep.  233. 

In  this  case,  we  think  it  is  apparent  that 
Mrs.  Rhodes  designed  to  dispose  of  her  en* 
tire  property ;  to  provide  for  her  husband  by 
securing  to  him  for  life  an  income  from  one 
half  of  her  estate;  to  provide  for  her 
son  by  leaving  him  the  estate  absolutely, 
subject  to  the  husband's  income;  and,  if  her 
son  died  before  his  father,  that  the  husband 
should  have  the  income  of  the  whole  estate 
for  his  life,  and  at  his  death  the  estate 
should  go  to  the  Young  W<Hnen's  Christian 
Home.  But  that  if  her  husband  and  son 
should  both  be  dead  when  she  died,  the  es- 
tate should  go  at  once  to  the  charitable  in- 
stitution, that  is  to  say,  that  if  tliey  did  not 
survive  her,  the  property  on  her  death  was 
immediately  to  take  that  destination. 

But  the  argument  is  that  the  testatrix's 
wishes  cannot  be  carried  out,  inasmuch  as 
it  is  insisted  each  of  the  devises  and  be- 
quests was  on  the  express  condition  of  8ur> 
vivorship,  and  to  give  effect  to  the  alleged 
intention  would  require  the  interpolation  of 
some  phrase  covering  the  contingency  of  in- 
ability to  ascertain  survivorship,  which  in- 
terpolation would  be  wholly  inadmissible. 

This,  however,  is  matter  of  construction* 
and  if  the  state  of  facta  at  the  time  of  Mrs. 
Rhodes'  death  did  not  substantially  differ 
from  what  the  will  shows  she  contemplated 
when  it  was  executed,  then  no  interpolation 
is  required,  and  the  property  must  go  as- 
cording  to  the  intention  necessarily  deduci- 
ble. es 

The  applicable  principle  is  well  expressedl} 
by  Mr.  Justics*  Gray,  then  chief  justice  of* 
Massachusetts,  in  Meiealf  v.  Framingham, 
128  Mass.  370. 

The  case  is  stated  in  the  headnotes  thuss 
'*A  testator  bequeathed  personal  property  in 
trust  for  the  benefit  of  his  wife's  sister  and 
her  husband  during  their  lives,  as  follows  i 
During  her  life,  to  pay  the  net  income  to  her 
semi-annually ;  in  case  she  should  die  before 
him,  to  transfer  one  half  of  the  principal  to 
a  charitable  institution,  and  to  pay  the  in- 
come of  the  remainder  to  him  during  his 
life;  in  case  he  should  die  before  her,  then 
at  her  death  to  transfer  the  whole  of  the 
principal  to  the  same  institution.  She  died 
before  her  husband,  andonehalf  of  the  prin- 
cipal was  paid  to  the  institution  and  the 
other  half  kept  in  trust  for  him.  Held,  that 
on  his  death  the  institution  was  entitled 
to  this  part  of  the  principal  also,  and  that 
it  did  not  pass  to  the  residuary  devisees ;  al- 
though a  similar  bequest  for  the  benefit  of 
anotlier  husband  and  wife  contained  an  ex- 
press direction  for  a  transfer  of  the  second 
half  of  the  principal  to  the  charitable  in* 
stitution  upon  the  death  of  the  survivor.* 

Gray,  Ch.  J.,  said:  "The  decision  of  this 
question  doubtless  depends  upon  the  inton- 
Uon  of  the  testator,  as  manifested  by  the 
words  that  he  has  used,  and  an  omission  to 
express  his  intention  cannot  be  supplied  by 
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But  if  a  reading  of  tbe  wlu^e 
will  produces  a  conTiction  t^at  the  testator 
must  necessarily  have  intended  an  interest 
to  be  given  which  is  not  bequeathed  bj  ex- 
press and  formal  words,  the  oourt  must  sup- 
ply the  defect  by  implication,  and  so  mould 
the  language  of  the  testator  as  to  carry 
into  effect^  as  far  as  possible,  the  intention 
which  it  is  of  opinion  that  he  has  on  the 
whole  will  sufficiently  declared." 

"It  is  a  question  in  each  case,"  said  Mr, 
Justice  Matthews  in  Robisan  v.  Female  Or' 
phan  Asylum,  123  U.  S.  702,  31  L.  ed.  293, 
8  Sup.  Ct.  Rep.  327,  "of  the  reasonable  in- 
terpretation of  the  winrds  of  the  particular 
will,  with  the  view  of  ascertaining  through 
their  meaning  the  testator's  intention."  In 
that  case  I^bison  left  a  will  providing, 
thirdly,  that  his  widow  should  have  the  ii»> 
come  of  all  his  estate,  with  the  right  to 
9  spend  it,  but  not  to  have  it  accumulate  for 
J  her  heirs;  fourthly,  that  if  his  sisters,  Ann 
Smith  and^Eleonora  Cummings  Robison,  "be 
living  at  the  death  of  myself  ajid  wife,  Jane 
S.  Robison  aforesaid,  that  they  or  the  one 
that  may  be  then  living  shall  have  the  in- 
eome  of  all  my  estate  so  long  as  th^  may 
live,  and  at  their  death  to  be  divided  in 
three  parts,  one-third  part  of  the  income  to 
go  to  the  Portland  Female  Orphan  Asylum" 
and  one  third  to  each  of  two  other  institu- 
tions. Both  sisten  died  before  the  tes- 
Utor. 

It  was  ruled  that  the  fact  that  the  sisters 
died  before  their  brother, 'Vheieby  the  leg- 
acy to  them  lapsed  altogether,  is  not  ma- 
terial, because  if  property  be  limited  upon 
the  death  of  one  person  to  another,  and  the 
first  donee  happen  to  predecease  the  tes- 
tator, the  ^ft  over  would,  of  course,  take 
effect^  notwithstanding  the  failure,  by  lapse, 
of  the  prior  gift;"  that  unless  it  appeared 
on  the  face  of  the  will  "that  the  gift  to  the 
•defendants  was  not  intended  to  take  effect 
unless  the  prior  gift  to  Ann  Smith  and 
Eleonora  Cummings  Robison  took  effect,  the 
former  must  be  considered  aa  taking  effect 
in  place  of  and  as  a  substitute  lor  the  prior 
gift,  which,  by  reason  of  the  contingency, 
has  failed;"  and  that  considering  the  third 
and  fourth  subdivisions  together,  the  lim- 
itations were  to  be  taken  as  a  complete  dis- 
position of  his  estate,  in  the  mind  of  the  tes- 
tator, who  did  not  intend  to  die  intestate  as 
to  any  portion  thereof,  giving  to  the  widow 
an  estate  for  life^  with  an  estate  over  for  life 
to  the  sisters,  contingent  on  surviving  the 
widow,  and  with  the  ultimate  remainder  to 
the  charitable  institutions. 

In  Newell  v.  Nichols,  12  Huu,  604,  Af- 
firmed in  70  N.  Y.  78,  31  Am.  Rep.  424,  a 
wife  had  died  leaving  a  husband  and  two 
ehildien,  a  son  and  a  daughter.  By  her  will 
she  created  three  funds,  one  of  $30,000,  the 
income  of  which  was  to  go  to  her  husband, 
and,  on  his  death,  the  principal  to  the  heirs 
of  her  body  then  living,  and  in  default  of 
such  heirs  to  certain  named  remaindermen; 
another  fund  of  $15,000,  the  income  to  be 
paid  to  the  daughter  during  her  life,  the 
principal  to  be  paid  at  her  death  to  the 


heirs  of  her  bo^  then  living;  la  default  of 
such  heirs,  to  her  appointees  by  will;  and 
in  default  of  appointment,  to  the  heirs  of 
the  body  of  the  testatrix  then  living,  and  ia 
default  of  such  heirs,  then  to  the  same  re- 
maindermen; while  a  third  sum  of  $15,000^ 
was  settled  upon  the  son  as  to  the  income^  ^ 
with  the  same  provision!*  ae  to  the  nrinci** 
pal  at  his  death  aa  in  respect  of  the  oaugh- 
ter.    The  husband  and  children  were  lost  at 
sea,  and  there  was  no  evidence  of  survivor- 
ship between  theuL    The  case  was  decided 
at  special  term  by  Van  Vorst^  J.,  whose 
careful  and  elaborate  opinion  waa  adopted 
by  the  court  in  general  term,  and  fully  ap* 

E roved  by  the  court  of  appeala  It  waa 
eld  that  the  intention  of  the  testatrix 
plainly  was  that  the  limitation  over  to  the 
remaindermen  should  be  effectual  if  for  any 
reason  the  children  could  not  take,  and  that 
the  death  of  the  children  without  issue  or 
appointment,  under  the  circumstances,  and 
in  the  absence  of  evidence  of  survivorship^ 
entitled  the  remaindermen  to  have  the  lim* 
itatlon  caxrisd  into  effect. 

It  was  observed  b^  Van  Vorst,  J.x  ^'Whera 
a  devise  is  limited  to  take  effect  upon  a 
condition  or  contingency  aimezed  to  a  pre> 
cedinff  estate,  if  that  preceding  estate 
should  not  arise  the  remainder  over  will 
take  place, — the  first  estate  being  eonsid* 
ered  as  a  preceding  limitation  and  not  aa  a 
preceding  condition.  .  .  .  Aa  when  m 
testator  meant  to  dispose  of  all  his  prc^rw 
ty,  and  uses  the  words,  'if  the  legatee  should 
not  survive,'— held  to  mean  'if  the  preceding 
legacy  should  from  any  cause  fail.'^ 

UndertDOod  v.  Wing  and  Wing  v.  Angr»M 
are  relied  on  to  the  contraiy.  19  Bear.  450t 
4  De  G.  M.  a  G.  632,  8  H.  L.  Oaa.  183. 

The  facts  were  these:  Underwood  and 
his  wife  had  three  children, — Oatherine, 
Frederick,  and  Alfred.  Being  about  to  em* 
igrate  with  their  children,  Mr.  and  Mra. 
Underwood  made  mutual  wills,  dated  0» 
tober  4,  1853.  Mr.  Underwood  by  his  will 
devised  his  real  and  personal  estate  to 
Wing,  his  heirs,  etc.,  in  trust  for  B(rs.  Un- 
derv^iod,  her  heirs,  etc,  absolutely;  and  the 
will  proceeded:  ''And  in  case  my  said  wife 
shall  die  in  my  lifetime,  then  I  direct  that 
my  said  real  and  personal  estate  shall  be 
held  by  my  said  trustee,  upon  trust  for  such 
of  them,  my  three  children,  Catherine  Un- 
derwood, Frederick  Underwood,  and  Alfred 
Underwood,  as,  being  sons  or  a  son,  shall  at- 
tain the  age  of  twenty-one  years,  and  being 
a  daughter,  shall  attain  that  age,  or  marry 
under  that  age,  to  be  equally  divided  be*M 
tween  or  among  them,  share  and  share  ^ 
alike;  and  in  case  alCof  them  my  said  chil-* 
dren  shall  die  under  the  age  of  twenty-one 
years,  being  sons,  or  under  that  age  and  un- 
married, being  a  daughter,  then  I  give,  de- 
vise, and  bequeath  all  my  real  and  personal 
estate,  as  aforesaid,  unto  and  to  the  use  of 
the  said  William  Wing,  his  heirs,  executors, 
administrators,  and  assigns,  to  and  for  his 
and  their  absolute  use  and  benefit."  And 
the  testator  appointed  his  wife  and  defend- 
ant Wing  executors.    Mrs.  Underwood  hf 
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ber  will,  made  by  virtue  of  a  power,  devised, 
bequeathed,  and  appointed  all  the  real  and 
personal  estate  subjecrt  to  the  power,  to  Mr. 
Underwood,  his  heirs,  etc.,  absolutely;  and 
the  will  proceeded:  "(Subject  to  the  es- 
tates and  interests  of  my  children  therein, 
under  or  by  virtue  of  the  will  of  the  said 
John  Tulley,  deceased.)  And  in  case  my 
said  husband  should  die  in  my  lifetime,  then 
I  devise,  bequeath,  and  appoint  the  said  here- 
ditaments and  premises,  and  sum  and  sums 
of  money,  and  arrears  of  income  aforesaid, 
unto  and  to  the  use  of  William  Wing,  his 
heirs,  executors,  administrators,  and  as- 
signs, to  and  for  his  and  their  own  absolute 
use  and  benefit."  And  she  appointed  her 
husband  and  William  Wing  executors. 

Mr.  and  Mrs.  Underwood  and  their  three 
children  embarked  for  Australia,  their  ship 
foundered,  and  all  on  board,  with  the  excep- 
tion of  one  sailor,  perished.  Both  parents 
and  the  two  boys  were  washed  into  the  sea 
by  the  same  wave,  but  the  daughter  survived 
for  half  an  hour.  All  the  children  died 
under  tweniy-one  and  unmarried.  Wing 
proved  both  wills  and  plaintiff  obtained  let- 
ters of  administration  of  the  estate  of  Cath- 
erine Underwood.    19  Beav.  469,  460. 

The  courts  agreed  in  the  conclusion  that 
at  common  law  there  could  be  no  presump- 
tion of  prior  decease  in  the  absence  of  proof, 
although  the  evidence  tended  to  show  that 
the  husband  was  in  good  health  and  an  able 
swimmer,  while  his  wife  was  in  delicate 
health,  and  their  children  of  tender  age ;  and 
this  rulinff  has  ever  since  been  accepted  in 
the  Englisti  courts  and  by  the  uniform  cur- 
rent of  authority  in  the  United  States. 

Under  the  wills,  the  husband,  wife,  and 
children  having  practically  died  simultane- 
e  ously,  the  intention  of  both  testators  that 
^  their  estate  should  pass  to  Mr.  Wing  seemed 
•  plain,  but  ^the  House  of  Lords  ( and  the 
courts  below)  held  otherwise,  and  that  as 
Mr.  Wing  could  not  show,  either  that  the 
death  of  the  husband  occurred  in  the  wife's 
lifetime,  or  that  the  wife's  death  occurred 
in  the  husband's  lifetime,  he  could  receive 
neither  estate.  In  the  construction  which 
produced  this  result  it  cannot  be  said  that 
the  courts  of  this  country  have  generally 
eonciu*red.  Lord  Campbell,  then  Lord  Chan- 
cellor, dissented,  and,  referring  to  the  wife's 
will,  said :  "Of  course,  I  fully  recognize  all 
the  cases  where,  there  being  in  a 
will  a  gift  really  meant  to  be  on 
condition,  or  the  happening  of  a  par- 
ticular event,  the  court  decided  that 
it  could  not  take  effect  unless  the  condition 
was  performed,  or  the  event  had  happened. 
But  the  present  seems  to  me  to  be  a  case  of 
substitution,  to  take  effect  on  failure  of  the 
prior  estate."  Granting  that  effect  is  to  be 
given  to  the  expressed,  not  the  conjectural 
or  probable,  intention  of  testators,  he  thought 
that  by  this  will  the  testatrix  clearly 
expressed  her  intention  that  if  her 
husband  did  not  take  the  property, 
William  Wing  should  take  it.  "The 
lapse  of  the  bequest  to  her  husband 
by     his     predecease     being     substantially' 


the  only  event  upon  which  the  bequut  to 
him  could  fail,  when  she  says^  'In  case  my 
said  husband  should  die  in  m^  lifetime,' 
does  she  not,  in  substance  say,  in  case  the 
bequest  to  my  husband  should  faii,  then 
WUliam  Wing  is  the  object  of  my  bounty, 
and  all  shall  go  to  himt  She  has  not  pro- 
vided for  the  event  of  there  being  an  impos- 
sibility to  determine  whether  she  or  her 
husband  died  first.  But  although  she  has 
not  in  terms  provided  for  this  event,  she  has 
clearly  intimated  her  intention,  that  in  case 
of  the  gift  to  her  husband  not  taking  effect^ 
the  ulterior  gift  to  William  Wing  should 
take  effect.  And  this  seems  to  me  not  to  be 
an  interpolation  into  her  will,  but  a  neces- 
sary implication  from  what  she  has  said. 
How  can  it  be  supposed  that  if  she  had  fore- 
seen the  event  of  an  uncertainty  as  to 
whether  she  or  her  husband  died  first,  so 
that  her  husband  could  not  tal^  from  that 
uncertainly,  siie  would  have  altered  the  in- 
tention she  had  so  plainly  expressed  in  favor 
of  William  Wins?  Can  it  be  considered  pos- 
sible that  William  Wing  would,  in  that 
event,  have  ceased  to  be  the  object  of  her|« 
bounty?    What  other   destination   of    the^ 

groper^,  by  her,  can* be  conjectured?    If« 
er  husband  should  not  take,  William  Wing 
was  substituted  for  him.    ...    It  seems 
to  me  to  be  a  fallacy  to  say  that  this  was  a 

g'ft  merely  on  the  happening  of  a  particu- 
r  event,  unless  that  event  is  taken  to  be 
the  failure  of  the  prior  gift  to  her  husband." 
[8  H.  L.  Caa  201.] 

It  will  be  perceived  that  it  was  held  that 
for  the  purpose  of  giving  effect  to  the  wills^ 
the  husband  was  not  to  be  assumed  to  have 
survived  tlie  wife,  nor  the  wife  to  have  sur- 
vived the  husband;  and  yet,  the  wills  hav* 
ing  been  thus  eliminated,  it  was  declared 
that  the  heirs  and  next  of  kin  of  Mr.  Un* 
derwood  were  entitled  to  his  property  as 
though  he  had  been  the  survivor,  and  that 
the  heirs  and  next  of  kin  of  Mrs.  Underwood 
should  take  her  property  as  though  she  had 
been  the  survivor. 

Whether  in  a  given  case  a  condition  preo* 
edent,  a  condition  subsequent,  or  a  condi- 
tional  limitation,  is  prescribed,  is,  in  the 
absence  of  unmistakable  language,  matter 
of  construction.  And  conditions  cannot  be 
annexed  from  words  capable  of  being  in- 
terpreted as  mere  description  of  what  must 
occur  before  the  estate  given  can  arise. 
Edyetcorth  v.  Edgeworih,  £.  B.  4  H.  L.  35. 

As  in  all  of  these  cases,  so  in  this,  we  are 
remitted  to  the  language  of  the  will  to  as- 
certain tlie  intention  of  the  testatrix,  and  if 
that  intention  is  clearly  deducible  from  the 
terms  used,  taking  the  whole  will  together, 
then  we  are  bound  to  give  that  construction 
which  will  effectuate,  and  not  defeat,  it. 
Reading  this  will  from  the  standpoint  of  the 
testatrix,  as  we  must,  we  think  it  not  open 
to  doubt  that  she  intended  to  dispose  of  all 
Iter  estiite,  and  did  not  intend  to  die  intes- 
tate as  to  any  part  of  it;  that  she  had  in 
mind  only  three  objects  of  her  boun- 
ty, her  husband,  her  son,  and  the 
home,     and     that    her    intention,     failing 


1902. 


HARTFORD  FIRE  INSURANCE  GO.  ▼.   WILBON. 


189 


hiuband  and  son,  was  that  the  home 
should  take.  If  husband  alone  survived  it 
was  to  go  to  the  home  at  his  death.  If 
neither  husband  nor  son  survived  it  was  to 
go  to  the  home  at  once.  Is  her  manifest  in- 
tention to  be  defeated  because,  instead  of 
sayins,  "If  neither  my  husband  nor  my  son 
should  survive  me^  I  give  and  bequeatii  my 
property  to  the  home/'  she  said:  ''In  the 
event  of  my  becoming  the  survivor  of  botli 
acmy  husband,  Oliver  Wheeler  Rhodes,  and 
^of  my  son,  Eugene  Rhodes,  I  then  give,  de- 

*  vise,  and* bequeath  all  my  property  .  •  . 
to  the  Young  Women's  Christian  Home!" 

We  do  not  feel  compelled  to  so  hold,  and, 
1^  accepting  so  technical  and  literal  a  view, 
to  reach  an  adverse  result  on  the  theory  of 
a  change  in  the  burden  of  proof,  or  of  an 
accidental  omission  to  prevent  it.  This  is 
not  a  case  of  supp1yin|;  something  omitted 
by  oversight,  but  of  intention  sufficiently 
expressed  to  be  carried  out  on  the  actual 
state  of  facts.  And  as  the  estates  of  per- 
sons perishing  in  a  common  disaster,  intes- 
tate, notwithstanding  the  statutes  of  descent 
and  distribution  may  not  have  made  provi- 
sion in  respect  thereof,  are  disposed  of  as  if 
tofih  survived  as  to  his  own  property,  we 
think,  upon  principle,  that  the  property  of 
Ifrs.  Rliodes  should  go  as  directed  as  if  she 
survived  her  son«  In  the  absence  of  proof  to 
t!ie  contrary. 

It  necessanly  follows  that  title  did  not 
pr^ma  fixie  vest  in  the  son,  who  Is  not 
shown  to  have  survived  his  mother,  and 
must  1>>  taken  to  have  died  at  the  same 
time.  Tht  property  remained  where  it  was 
vested,  there  being  no  evidence  to  show  that 
it  had  been  devested. 

The  situation  is  illustrated  by  the  case  of 
Re  Willbor,  20  R.  1.  126,  51  L.  R.  A.  863,  37 
Atl.  634.  There  Charlotte,  Martha,  and 
Eliza  Willbor,  three  sisters,  perished  in  the 
same  calamity,  and  there  was  nothing  from 
which  it  could  be  inferred  that  either  sur^ 
▼ived  the  other.  Each  left  a  will  devising 
all  her  real  and  personal  property,  except- 
ing certain  legacies,  to  her  two  sisters,  or 
either  of  the  survivors^  and  to  their  heirs 
and  assigns  forever.  The  supreme  court  of 
Rhode  Island  said :  "As  all  three  of  the  tes- 
tatrices lost  their  lives  in  the  same  disaster, 
and  no  fact  or  circumstance  appears  from 
which  it  can  be  inferred  that  either  survived 
the  others,  the  question  of  survivorship 
must  be  regarded  as  unascertainable,  and 
hence  the  rights  of  succession  to  their  es- 
tates are  to  be  determined  as  if  death  oc- 
curred to  all  at  the  same  moment.  .  .  . 
If  all  three  of  the  testatrices  are  to  be  re- 
garded as  having  died  at  the  same  moment, 
it  follows  that  the  bequest  and  devise  in 
each  of  their  wills  to  the  two  sisters  or 
^either  of  the  survivors  did  not  take  effect, 
^  there  being  no  interval  of  time  as  between 

•  the  deaths  of  the  three  during  which  ^titles 
to  property  could  vest,  and  the  wills  there- 
fore stand  as  if  they  contained  only  the  be- 
quests to  the  legatees  subsequently  named." 

The  result  is  that  the  property  passed 
under  the  will  to  the  home,  and  neither  the 


next  of  kin  of  the  mother  nor  the  next  of 
kin  of  the  son  can  defeat  its  destination. 

Tlie  decree  of  the  Court  of  Appeals  ia  r»- 
versed,  and  the  cause  remanded,  with  a  di- 
rection to  alfirm  the  decree  of  iJie  Supreme 
CourU 
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V. 

ALBERT  A.  WILSON  and  JOHN  B.  LARN- 
ERy  Trustees. 

Fire  insurance — conditional  delivery  of  pol- 
icy. 

The  operative  effect  of  a  policy  of  fire  Insur- 
ance may,  by  oral  agreement,  between  the 
agents  respectively  of  the  Insurance  com- 
pany and  the  Insured,  made  at  the  time  the 
policy  was  Issued,  be  made  to  depend  upon 
the  company's  acceptance  of  the  risk,  not- 
withstanding various  provisions  of  the  poli- 
cy restricting  the  powers  of  agents  to  alter 
Its  terms,  and  requiring  all  additional  terms 
and  conditions  to  be  Indorsed  thereon  in 
writing,  as  such  provisions  apply  only  when 
the  contract  has  been  completed  by  an  abs»> 
lute  dellYery. 

[No.  79.] 

Argued  Novemher  10,  1902,    Decided  Jofi- 
fiory  5,  190S, 

K  WRIT  of  Certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia  to 
review  a  judgment  which  reversed  a  Judg- 
ment of  the  Supreme  Court  of  the  District 
in  favor  of  defendant  in  an  action  upon 
policies  of  fire  insurance,  and  remanded  tho 
cause,  with  directions  to  enter  judgment 
for  the  plaintiffs.  Reversed  and  remanded^ 
with  instructions  to  enter  a  judgment  af- 
firming the  judgment  of  the  trial  court. 

See  same  cbm  bek>w,  17  App.  D.  C.  14 

Statement  by  Mr.  Justice  Brewer  i 
This  ease  was  commenced  in  the  supreme 
court  of  the  District  of  Columbia  by  Albert 
A.  Wilson  and  John  B.  Lamer,  trustees, 
against  the  Hartford  Fire  Insurance  Com* 
pany  to  recover  upon  two  policies  of  insur- 
ance, charged  to  have  been  executed  and  de- 
livered by  the  company  to  the  plaintiffs  on 
April  17,  1805,  and  insuring  certain  prop- 
erty of  the  Ivy  City  Brick  Company,  for  the 
beneflt  of  the  trustees,  the  plaintiffs.  Tlie 
declaration  alleged  the  destruction  b^  fire 
of  the  property  on  May  17,  1895,  notice  of 
the  loss  to  the  company,  and  its  refusal  to 
pay.  After  the  pleadings  had  been  com- 
pleted the  cajse  was  submitted  to  the  court 
upon  an  agreed  statement  of  facts.  The 
facts  agreed  upon,  so  far  as  they  are  perti- 
nent to  the  questions  presented,  are  as 
follows : 

"1.  Prior  to  April  17,  1896.  C.  C.  Duncan- 
son,  treasurer  of  the   Ivy  City  Biick  Com- 
pany of  the  city  of  Washington,  D.  C,  au-x 
thorized  the  firm  of  T^'ler  &  Rutherford,  of? 
said  city,  at  their* request,  to  place  insur^* 
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ance  for  the  oompony,  loas,  if  any,  payable 
to  Albert  A.  Wilson  et  al.,  trustees  under  a 
deed  of  trust  given  by  said  company,  aa  in- 
terest might  appear,  said  Duncanson  aver- 
ring the  amount  to  be  plsiced  to  be  the  sum 
cf  ten  thousand  dollars  ($10,000),  and 
Tyler  &  Rutherford  averring  a  much  larger 
•um. 

"On  said  April  17,  1895,  said  IVler  & 
Rutherford,  under  the  aforesaid  authority, 
proposed  to  one  Barrett,  an  affent,  at  said 
eity  of  Washington,  of  the  mirtford  Fire 
Insurance  Company,  of  Hartford,  Oonneoti- 
eut,  for  insurance  on  properties  of  the  said 
Ivy  City  Brick  Company. 

"2.  Said  Barrett  stated  to  said  Tyler  A 
Rutherford  that  the  proposed  risk  was  a 
epecial  hazard,  and  that  he  doubted  his  au- 
thority to  accept  it  before  rdterenoe  to  his 
principal,  but  that  he  would  issue  policies 
amounting  to  $2,000,  equally  divided  on  the 
buildings  and  machinery,  upon  the  condi- 
tion that  the  same  shouJd  he  held  by  said 
Tyler  ft  Rutherford,  and  not  delivered  to 
their  principaXs  until  the  decision  of  the 
Hartford  Fire  Insurance  Company  on  the 
acceptance  of  the  risk  was  duly  had,  and 
•hould  be  subject  to  immediate  cancelation 
(the  five-days'  notice  in  the  policy  condi- 
tions being  waived)  by  notice  that  said 
eompany  rejected  the  risk. 

"3.  This  condition  was  accepted  by  said 
lyicr  ft  Rutlierford,  and  the  two  policies  of 
insurance  in  the  declaration  set  n>rth  were 
thereupon  written  and  placed  in  their  hands. 

"4.  A  short  time  thereafter,  to  wit,  on 
the  27th  da^  of  April  ensuing  on  the  first 
inspection  visit  to  Washington  after  the  is- 
sue of  said  policies,  William  R.  Rc^oe,  the 
special  agent  of  the  Hartlord  Fire  Insur- 
ance (Company,  known  by  said  lyier  ft  Ruth- 
erford to  be  the  representative  of  the  com- 
pany, having  authority  to  inspect,  confirm, 
cr  cancel  nsks  for  and  in  behalf  of  raid 
eompany,  went  to  the  office  of  said  l^ler  ft 
Rutherford  and  informed  them  that  the 
Hartford  Fire  Inauranoe  Company  refused 
to  carry  the  risk,  and  ordered  the  cancela- 
tion of  the  said  policies,  and  on  the  same 
day  the  said  Barrett,  being  on  hia  way  to 
the  ofllce  of  Tyler  ft  Rutherford,  met  R.  K. 
Tyler,  a  member  of  that  firm,  who  had  made 
A  the  negotiaticm  for  the  polides,  had  the 
9  same  in  his  custody,  and  had  exclusive 
•  charged  the  matter,  and  announced  to  him 
that  the  company  ordered  their  cancelation ; 
to  which  the  said  Tyler  responded,  'All 
right;  send  up  and  get  them.' 

"5.  The  said  Barrett  sent  three  times  to 
the  office  of  Tyler  ft  Rutherford  for  the  poli- 
cies. Each  time  his  employee  was  informed 
by  one  of  the  clerks  of  T^ler  ft  Rutherford 
that  Mr.  R.  K.  T^ler,  who  had  charge  of  the 
policies,  was  absent  from  the  office,  and  they 
would  have  to  see  him. 

''6.  Said  Barrett  was  taken  sick  and  did 
not  appear  at  his  office  for  some  days,  but 
had  immediately  ordered  the  entry  clerk  to 
make  the  customary  entry  in  such  cases  on 
the  recister  where  the  policies  were  noted, 
'Canceled  by  order  of  tne  company,'  which 
WM  accordingly  dona 


"7.  On  the  Ist  day  of  Ifur  eoMiiQg  tiie 
customary  mutual  accounts  of  businest  be- 
tween the  offices  of  said  Barrett  and  said 
lyier  ft  Rutherford  were  settled,  and  tha 
two  policies  were  treajted  aa  dead,  no  charso 
for  their  premiums  being  presented  on  the 
one  hand  or  asked  for  on  the  other. 

''S.  The  existence  of  the  two  policies  was 
never  reported  to  the  said  Duncanson,  nor 
to  anyone  connected  with  said  Ivy  City 
Brick  Company  by  mortgage  or  otherwise^ 
nor  did  he  or  they  have  any  knowledge  <rf 
or  connection  with  said  policies  until  they 
came  into  the  hands  of  said  Duncanson  on 
May  16,  1895,  and  at  no  time  prior  to  the 
fire  had  any  party  connected  with  or  inter- 
ested, by  moixgage  or  otherwise,  in  the  Ivy 
City  Brick  Company  anv  knowledge  of  the 
transaction  between  said  Barrett  and  said 
Tyler  ft  Rutherford  hereinbefoTe  set  forth. 

"9.  The  two  policies  had  beat  overlooked 
by  Tyler  ft  Rutherford,  and  lay  in  the 
drawer  alonff  with  a  number  of  other  poli- 
cies issued  by  other  insurance  companies 
which  had  been  secured  hj  said  Tyler  ft 
Rutherford  for  the  purpoee  of  filling  the 
above  order.  Of  this  fact  no  one  connected 
with  the  Ivy  City  Brick  Company  in  any  in- 
terest whatever  was  informed  until  after  the 
fire. 

"10.  Tyler  ft  Rutherford  had  found  great 
difliculty  in  procuring  the  desired  inaur- 
ance,  and  aver  that  the  entire  amount  pro- 
posed was  never  secured.  Some  of  the  agen-e 
cies  insisted  on  the  same  conditions  as  to^ 
eancelations  as  those  fixed  between  •■aid* 
Barrett  and  said  T^Ier  ft  Rutherford,  and 
eancelations  by  orders  of  the  different  com- 
panies were  so  frequent  that  said  Tyler  ft 
Rutherford  could  not  at  any  time  before 
May  16  know  how  much  of  binding  insur- 
ance was  in  hand.  Of  all  these  facts  the 
said  R.  K.  Tjrler  aven  that  be  informed  the 
said  Duncanson  in  the  nrogresa  of  the  effoit 
to  secure  insurance  and  some  time  prior  to 
the  fire.  The  said  Duncanson  denies  that 
he  had  information  aa  to  any  of  these  facts 
at  any  time  prior  to  the  fire,  except  the  fact 
that  there  was  difficulty  in  procuring  the 
desired  insurance.  No  specific  mention, 
however,  of  the  two  policies  of  the  defend- 
ant was  made  to  said  Duncanson  or  anyone 
connected  in  any  interest  with  the  Ivy  City 
Brick  Company. 

"11.  On  the  16th  of  Ma;r,  1896,  a  clerk  of 
Tyler  ft  Rutherford  waa  directed  to  make  up 
the  account  of  the  polieieB  on  hand  and  put 
them  in  a  package  for  delivery.  The  two 
policies  of  the  Hartford  Fire  Insurance 
Company,  which  had  been  overlooked  and 
were  then  lying  in  the  same  drawer  with  the 
other  policies,  taken  in  fulfilment  of  this  or^ 
der,  were  included  in  the  account  and  placed 
in  the  package  with  said  other  policies  by 
said  clerk  of  Tyler  ft  Rutherford  without 
the  personal  knowledge  of  said  T^ler  ft 
Rutherford,  and  both  were  handed  tx>  said 
Duncanson  by  said  R.  K.  Tyler,  said  l^ler 
not  examining  the  sama  Said  Duncanson 
took  the  package  and  engaged  to  pay  the 
account  on  the  Monday  wedc  following^  ta 
wit,  May  27,  1896. 
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*12.  On  tbe  mominff  of  May  17,  after  the 
fire,  which  occurred  about  1  o'clock  a.  k., 
on  that  day,  eaid  R.  K.  lyier  came  to  said 
Duncanson  and  asked  for  the  return  of  the 
two  policies,  stating  that  they  had  been 
handed  him  by  mistake  and  the  fact  of  their 
previous  cancelation,  said  Tyler  aTerring 
that  he  did  not  know  that  the  property  de- 
scribed as  insured  had  been  destroyed. 
Later,  on  that  day,  when  the  fact  was 
known  that  the  property  described  in  the 
policies  was  destroyed,  lyier  &  Rutherford, 
by  telephone,  informed  the  Washington 
Ixmn  ft  IVust  Company,  the  beneficiary  of 
the  trust  held  by  Wilson  et  al,,  trustees, 
that  the  Hartford  policies  had  been  deUr- 
ered  by  mistake,  and  requested  it  to  send 
back  the  two  policies,  and  were  answered 

^  that  th^  were  locked  up,  but  would  be  re- 

^turned  tne  next  morning. 

•    *"0f  this  request  and  answer  by  the  tele> 

?hone  it  is  agreed  that  the  lyy  City  Brick 
ompany  knew  nothing  at  the  time,  and 
when  informed  of  said  request  directed  that 
the  policies  be  not  ret\n*ned.  The  policies 
were  not  returned,  and  sundrr  correspond- 
enoe  followed  between  said  Tyler  &  Ruther^ 
ford«  said  Duncanson,  and  the  Washington 
Loan  ft  Trust  Company,  in  the  course  of 
which  said  IXmcanson  sent  a  check  to  T^^ler 
ft  Rutherford  for  the  settlement  of  the  ao- 
eount  above  referred  to.  T^ler  ft  Ruther* 
ford  refused  said  settlement,  stating  that 
tbe  two  policies  of  the  Hartford  were  void 
and  had  been  sent  in  by  mistake,  and  re- 
turned the  check,  with  a  corrected  account^ 
excluding  these  policies.  The  coFrespond- 
ence  between  said  Duncanson,  said  Tyler  ft 
Rutherford,  and  said  Washington  Loan  ft 
Trust  Company  and  the  policies  sued  on 
may  be  filed  with  this  statement  and  con- 
sidered as  part  of  this  agreed  caae.** 

The  policies,  which  are  alike,  contained 
the  following  provisions: 

Underwriters'  Policy. 

Na  20,220.  $1,000. 

By  this  policy  of  insurance  the  Hartford 
Fire  Insurance  Company,  of  the  city  of 
Hartford,  in  the  state  of  Connecticut,  in 
consideration  of  the  stipulations  herein 
named  and  of  seventeen  and  50-100  dollara 
premium,  does  insure  Ivy  City  Brick  Com- 

Sny  for  the  term  of  one  year  from  the  17th 
y  of  April,  1895,  at  noon,  to  the  17th  day 
of  April,  1800,  at  noon,  against  all  direct 
loss  or  damage  by  fire,  except  as  herein- 
after provided,  to  an  amount  not  exceeding 
one  thousand  dollars,  to  the  following  de- 
scribed property,  while  located  and  con- 
tained as  aescribed  herein,  and  not  else- 
where, to  wit:  Ivy  City  Brick  Company. 
$1,000.  On  machineiy  of  everv  description, 
dryers,  cars,  apparatus,  equipments,  and 
tools,  contained  in  their  one-story  brick  and 
frame  structure  with  metal  roof  (about 
118x165  feet)  and  one>story  frame  and 
brick  addition  with  metal  roof.  Situate  oa 
their  tract  known  as  "Ivy  City,"  about  one 
mile  northeast  of  Washington,  D.  0.  Other 
concurrent  insurance  permitted  without  no- 
tice until  required.  Loss,  if  any,  payable 
aa  interest  may  a{>pear  to  Albert  A.  Wilson 


and    John    B.    Lamer,    trustees.     (Mor^ei 
gacees*   clause  with    fnll   contribution  at-^ 
tacned.)  *  Attached  to  and  made  a  part  ol* 
policy  No.  20,229  of  the  N.  Y.  Underwriters' 
agency. 

Thos.  F.  Barrett^  Agent. 

This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured,  or  by  the  com- 
pany, bv  giving  five  days'  notice  of  such 
cancelation.  If  this  policy  shall  be  canceled 
as  hereinbefore  jjrovided,  or  become  void  or 
cease,  the  premium  having  been  actually 
paid,  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal, 
this  company  retaining  the  customary  short 
rate;  except  that  when  this  policy  is  can- 
celed by  this  company  by  giving  notice  it 
shall  retain  only  the  pro  rata  premium. 

This  policy  is  made  and  accepted  subject 
to  the  fore^ing  stipulations  and  conditions 
together  with  such  other  provisions,  agree- 
ments, or  conditions  as  may  be  indorsed 
hereon  or  added  hereto,  and  no  officer,  agent» 
or  other  representative  of  this  company 
shall  have  the  power  to  waive  any  provision 
or  condition  of  this  policy  except  such  as  by 
the  terms  of  thia  policy  may  do  subject  of 
agreement  indorsed  hereon  or  added  hereto^ 
and  as  to  such  provisions  and  conditions  no 
officer,  agent,  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless 
such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto,  nor  shall  any  privilege 
or  permission  affectins  the  insurance  xmder 
this  policy  eodst  or  be  claimed  bv  the  in- 
sured unless  so  written  or  attached. 

In  witness  whereof,  this  company  has  ex» 
cuted  and  attested  these  presents  this  seven- 
teenth day  of  April,  1805. 

This  policy  shall  not  be  valid  until  coon- 
tersigned  by  the  dul^  authorized  agent  of 
the  company  at  Washington,  D.  C. 

Geo.  L.  Chase,  President. 
P.  C.  Royce,  Secretary. 
Thos.  Tumbull, 

Asst  Secretary. 
Ghas.  E.  Chase, 

2d  Ass't  Secretaiy. 
Countersigned  by — 

Thos.  F.  Barrett^  Agent.  eo 

Upon  these  facts,  judgment  was,  on  Deoen*  * 
her  13,  1899,  entered  in  favor  of  the  defend- 
ant. This  judgment  was  taken  on  appeal 
to  the  court  of  appeals  of  the  District  and 
by  that  court  on  June  12,  1900,  reversed, 
and  the  case  remanded  with  directions  to 
enter  judgment  for  the  plaintiffs.  17  D.  C. 
App.  14.  Thereupon  the  case  was  brought 
here  upon  certiorari.  181  U.  S.  617,  46  L. 
ed.  1030,  22  Sup.  Ct  Rep.  045. 

Messrs,  Samuel  B.  Paul  and  Alexander 
Wolf  for  petitioner. 
Mr.  Henry  P.  Blair  for  respondents. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  question  is  whether  at  the  time  of  the 
fire  there  was  a  valid  and  subeisting  con- 
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tract  of  insurance.  The  n^otiid^ons  in  re- 
spect to  the  policies  were  not  between  the 
insurer  and  the  insured  directly,  but  be- 
tween agents  of  each.  As  shown  by  para- 
sraphs  2  and  3  of  the  a^preed  statement  of 
facts,  the  agent  of  the  insurer  delivered  the 
policies  to  uie  agent  of  the  insured  upon  a 
condition,  which  was  agreed  to  by  both. 
That  oondition  failed,  notice  of  which  was 
given  bv  the  former  to  the  latter,  accepted 
D^  the  latter  as  putting  an  end  to  the  poli- 
cies, and  the  former  notified  to  come  and  get 
the  policies.  Several  times  the  former  went 
to  the  office  of  the  latter  to  receive  the  poli- 
cies, but  failed  to  obtain  them  owing  to  the 
absence  of  the  latter  from  his  office.  Both 
agents  treated  the  policies  as  dead,  and  no 
onaree  for  premiums  was  presented  on  the 
one  hand  or  asked  for  on  tlie  other.  Unin- 
tentionally the  policies  were  on  the  day  be- 
fore the  fire  handed  in  a  package  with  other 
papers  to  the  treasurer  of  the  Ivy  City  Brick 
Company. 

In  view  of  these  facts  thus  agreed  upon, 
the  question,  broadly  stated  above,  narrows 
itself  to  one  whether  there  can  be  a  con- 
ditional delivery  of  a  policy  of  insurance. 
If  there  can  be,  then  ( as  there  is  no  question 
^  of  estoppel  and  as  there  was  a  failure  of  the 
^condition)  these  policies  had  no  binding 
•  force  atHhe  time  of  the  fire.  That  aa  to 
contracts  generally  there  can  be  a  condi- 
tional delivery,  and  that  the  failure  of  the 
condition  prevents  the  contract  from  tak- 
ing effect  IS  not  doubted.  In  this  court  the 
question  is  at  rest.  Burke  v.  DuUutey,  153 
U.  S.  228,  238,  38  L.  ed.  698,  701,  14  Sup. 
CL  Rep.  816,  820.  That  was  an  action 
brought  on  a  promissory  note  executed  and 
delivered  by  tne  defendant  to  the  plaintiff, 
and  it  was  held,  reversing  the  trial  court, 
competent  to  show  a  parol  agreement  be- 
tween the  parties  made  at  the  time  of  the 
delivery  of  the  note  that  it  should  not  be- 
come operative  as  a  note  until  the  maker 
could  examine  the  property  for  which  it 
was  given  and  determine  whether  he  would 
purchase  it.  Mr.  Justice  Harlan,  deliver- 
ing the  opinion,  reviewed  several  authorities 
and  summed  up  by  stating  that,  "according 
to  the  evidence  so  offered  and  excluded,  the 
writing  in  question  never  became,  as  be- 
tween Burke  and  Dulaney,  the  absolute  obli- 
gation of  the  former,  but  was  delivered  and 
accepted  only  as  a  memorandum  of  what 
Burke  was  to  pay  in  the  event  of  his  elect- 
ing to  become  interested  in  the  property, 
and  from  the  time  he  so  elected,  or  could 
be  deemed  to  have  so  elected,  it  was  to  take 
effect  as  his  promissory  note,  payable  ac- 
cording to  its  terms.  His  election,  within  | 
a  reasonable  time,  to  take  such  interest,  was 
made  a  condition  precedent  to  his  liability 
to  pay  the  stipulated  price.  Tlie  minds  of 
the  parties  never  met  upon  any  other  basis, 
and  a  refusal  to  give  effect  to  their  oral 
agreement  would  make  for  them  a  contract 
wnich  they  did  not  choose  to  make  for  them- 
selves." See  also  Quebec  Bank  v.  Bellm^inf 
110  U.  S.  178,  28  L.  ed.  Ill,  4  Sup.  Ct. 
Rep.  76. 

If  an  instrument  containing  an  absolute 
promise  to  pay  may  be  condiuonally  deliv- 


ered it  is  difficult  to  perceive  any  good  rear 
son  why  an  instrument  containing  a  prom- 
ise to  pay  upon  a  contingency  may  not 
likewise  be  conditionally  d^ivered.  If  the 
failure  of  the  condition  in  the  one  case  pre- 
vents the  instrument  from  becoming  defin- 
itely operative,  why  not  in  the  other  f  The 
rule  BB  to  conditional  delivery  and  the  dT- 
fect  of  a  failure  of  the  oondition  haa  not 
been  limited  to  promissoiy  notes,  but  has 
often  been  applied  to  other  instniments,  aa, 
for  instance,  a  deed  of  land,  Leppoo  y.  ^Ta-Jg 
tional  Union  Bank,  32  Md.  136;  Clark  T.^ 
Qifford,  10  Wend.  310;  a^sight  draft,  Bm-  * 
ton  V.  Martin,  52  N.  Y.  670;  a  guaranty, 
Belleville  Bav,  Bank  v.  Bomman,  124  111. 
200,  16  N.  E.  210;  Merchants*  ExoK  Bank 
V.  LuckoiO,  37  Minn.  542,  35  N.  W.  434. 

But,  coming  closer  to  the  case  at  bar,  let 
us  see  what  has  been  decided  in  respect  to 
insurance  policiea.  In  Broum  v.  American 
Cent.  Ina,  Co.  70  Iowa,  390,  30  N.  W.  647, 
the  plaintiff  applied  to  an  agent  of  the  de- 
fendant for  a  policy  of  fire  insuranoei  Hie 
agent  doubted  his  authority  to  insure  the 
particular  property,  but  executed  a  policy 
therefor,  and,  with  the  consent  of  the  plain- 
tiff, placed  it,  after  receiving  the  premium, 
in  the  hands  of  a  third  par^  to  hold  until 
he  could  communicate  with  his  principal 
and  ascertain  whether  the  risk  would  be  ae- 
cepted.  The  defendant  refused  to  accept 
the  risk.  The  property  waa  destroyed  by 
fire  before  the  notice  of  its  refusal  had  been 
received.  The  court  held  that  there  was  no 
delivery  of  the  policy  save  upon  the  condi- 
tion that,  the  insurance  company  accepted 
the  risk,  and  that,  as  it  did  not  accept  it^ 
the  policy  never  became  operative. 

In  Millville  Mut.  M.  d  P.  Ins.  Co.  v.  Col- 
lerd,  38  N.  J.  L.  480,  Perrin,  the  lessee  of 
Collerd,  the  owner  of  a  mill,  applied  for  flra 
insurance,  as  required  by  his  lease.  Three 
policies,  each  in  a  different  company,  were 
sent  him  by  the  insurance  agent  to  whom  he 
had  applied.  He  retained  uie  policies,  nay- 
ing  the  premium  on  two,  and  sent  word  to 
the  affent  to  the  effect  that  he  would  look 
into  the  standing  of  the  other  company,  and 
if  satisfied  about  that  would  pay  the  pre- 
mium on  its  policy.  The  property  having 
been  destroyed  bv  fi.re  before  any  notice  or 
other  nation  by  him,  he  went  to  the  agent 
and  offered  to  pay  the  premium,  which  the 
latter  declined  to  accept.  In  an  action  on 
the  policy  it  wajs  held  that  the  company 
was  not  1  labia  In  the  course  of  the  opinion 
the  court  said  (p.  483)  that  Perrin  "merely 
held  the  policy  in  his  possession  until  he 
could  examine  it;  or,  to  use  his  own  ex- 
pression, 'look  into  the  standing  of  the  com- 
pany.' He  distinctly  refused  to  accept  the 
policy  and  settle  for  it,  until  he  was  satis- 
fied. This  was,  in  effect,  postponing  the  de- 
livery, the  acceptajice,  and  the  payment  of 
the  premium  until  a  future  time,  and  toc9 
this  the  company,  by  their  agent,  Buckley,^ 
assented.  •The  condition  for  prepayment  re-* 
niained,  and  the  company  was  entitled  to  no- 
tice of  acceptance  and  prepayment  of  the 
premium  before  the  contract  for  insurance 
was  complete.  After  Perrin  had  rejected 
the  policy  it  remained  in  his  hands,  not  as 


1909. 


HARTFORD  PIRK  INSURANCE  CO.   ▼.   WILSON. 


198 


an  executed  contract  of  insurance,  but  as  a 
proposal  to  insure  which  be  must  accept  by 
payment  of  the  premium,  before  the  company 
would  be  bound." 

In  Hcumiokell  v.  New  York  L.  Int.  Go. 
Ill  N.  Y.  390,  2  L.  R.  A.  160,  18  N.  E.  632, 
the  plaintiff,  who  was  the  owner  of  several 
policies  of  life  insurance  issued  by  different 
companies,  was  applied  to  by  the  agent  <^ 
the  defendant  to  take  out  policies  in  his 
company.  The  result  of  the  negotiations 
between  the  plaintiff  and  the  agent  was  an 
agreement  to  take  out  policies  in  the  de- 
foidant  oompanj[,  providing  he  could  sur- 
render the  policies  he  alruudy  had  to  the 
companies  isauing  them  and  obtain  satisfac- 
tory surrender  values  thereof.  In  pursu- 
ance of  an  application  duly  prepared  by  the 
agent  and  signed  by  the  plaintiff,  the  de- 
fendant company  issued  two  policies,  and 
sent  them  to  its  agent.  The  latter,  under 
the  agreement,  delivered  them  to  the  plain- 
tiff, who  gave  two  notes  and  a  check  in  pay- 
ment therefor,  which  were  returned  by  the 
agent  of  the  company.  Ihe  plaintiff,  hav- 
ing after  some  effort  failed  to  make  any 
satisfactory  arrangement  with  the  other 
oompanies,  returned  the  policies  to  the  de- 
fendant and  demanded  a  surrender  of  his 
notes  and  the  check.  The  company  declin- 
ing to  make  such  surrender,  this  action  was 
brought,  and  it  waa  held  that  the  policies 
were  delivered  only  conditionally,  that  the 
condition  had  failed,  and  that,  therefore, 
the  plaintiff  could  rightfully  surrender  the 
policies  and  obtain  a  return  of  hia  notes  and 
dieck.  The  opinion  of  the  court  in  that 
case  was  delivered  by  JudTO  Peckham,  now 
a  justice  of  this  court,  and  in  it,  after  re- 
ferring to  the  agreement,  it  was  said  (p. 
898,  L.  R.  A.  p.  163,  N.  E.  p.  036) : 

"This,  we  tnink,  was  clearly  a  condition 
precedent  to  the  full  delivery  and  acceptance 
of  these  policies  issued  by  the  defendant* 
and    until   such    condition    precedent   was 
complied  wUh  or  waived,  no  fully  executed 
and  valid  contract  of  insurance  existed  be- 
tween these  parties." 
^     See  also  Nutting  v.  Minnesota  F.  Ins.  Co, 
H98  Wis.  26,  73  N.  W.  432. 
7  *In  the  case  at  bar  the  learned  justice  of 
the   coiurt  of   appeals*    who   delivered   the 
opinion  ol  the  majority,  after  referring  to 
other  cases  of  conditional  delivery  (some  of 
which  we  have  noticed  in  this  opinion),  stat- 
ed as  a  reason  for  distinguishing  this  case: 

"The  contracts  and  instruments  involved 
In  those  caaes  are  veiy  different  from  the 
policies  of  insurance  sued  upon.  These  are 
elaborate  instruments  and  abound  in  stipu- 
lations and  conditions..  Among  these,  note 
the  following,  that  is  embraced  in  the  gen- 
end  clause  recited  in  the  preliminary  state- 
ment: 'This  policy  is  nmde  and  accepted 
subject  to  the  foregoing  stipulations  and 
conditions,  together  with  such  other  provi- 
sions, agreements,  or  conditions  as  may  be 
Indorsed  hereon  or  added  hereta' 

"This  and  other  clauses,  limiting  the  pow- 
ers of  agents  and  requiring  all  additional 
terms  and  conditions  to  be  indorsed  in  writ- 
ing upon  the  policies,  were  devised  by  the 
23  S.  C— 13. 


insurance  company,  itself,  to  prevent  ques- 
tions concerning  the  conditions  upon  wnich 
its  policies  shall  be  'made  and  accepted'  from 
being  left  to  the  vagueness  and  imcertainty 
of  oral  proof. 

"The  condition  in  this  case  was  one  in  ad- 
dition to  those  contained  in  the  p<^cies  and 
upon  which  they  were  'made  and  accepted,' 
and  was  not  in  writing  indorsed  upon  them 
or  executed  simultaneously  therewitii. 

"Our  conclusion  is  that,  bv  reason  of  tha 
nature  and  terms  of  the  policies,  it  is  not 
competent  to  show  their  deliveiy  to  the  in- 
sured upon  a  verbal  condition^  making  their 
existence  as  contracts  depend  upon  the  sul^ 
sequent  ratification  of  another  agent." 

''The  argument  is  that  because  the  policies 
contained  various  stipulations  restricting 
the  power  of  the  agent,  it  is  incompetent  to 
prove  that  the  contract  never  came  into 
operative  force  by  a  final  unconditional  de- 
livery. But  these  stipulations  apply  oiUt 
to  a  contract  which  has  become  executed, 
and  do  not  apply  where  the  contract  has  not 
been  completed  by  an  absolute  deliverv  of 
the  instrument.  No  instrument  could  bco^ 
more  absolute  than  a  promissory  note,  yet^ 
it  is  clear  from  tha^authorities  that  parol  • 
evidence  is  admissible  to  explain  its  posses- 
sion by  the  payee,  and  show  that  that  poa- 
session  was  not  the  result  of  a  final  ddiv- 
ery,  but  only  of  one  upon  condition,  and 
also  that  the  condition  failed.  Possession 
cannot  be  conclusive  upon  the  question  of  de- 
livery. Otherwise,  a  possession  wrongfully, 
even  fdoniously,  obtained  would  bind  a  par- 
ty to  a  contract  when,  perchance,  much  re- 
mained to  be  done  before  the  maker  was 
ready  to  assume  the  obligations  of  the  con- 
tract. There  is  no  stipulation  in  this  policj 
which  either  in  terms  or  by  implication  for- 
bids such  a  transaction  as  was  in  fact  had 
between  these  two  agents.  There  is  no  at- 
tempt, bjy  parol  testimony,  to  contradict  anv 
stipulations  of  the  policy,  something  which 
we  have  recently  held  cannot  be  done. 
yorthem  Aaeur.  Co.  v.  Cfrwid  View  Bldg. 
A880,  183  U.  8.  308,  46  U  ed.  213,  22  Sup. 
Ct  Rep.  133.  With  reference  to  this  ques- 
tion, we  quote  approvingly  from  Hamichett 
V.  New  York  L.  Ins.  Co.  Ill  N.  Y.  398,  399, 
400,  2  L.  R.  A.  163,  18  N.  E.  636,  636: 

"The  provisions  contained  in  the  policies, 
which  are  above  quoted,  relate  to  the  policies 
themselves  after  they  should  become  execut- 
ed instruments  between  the  parties.  All 
negotiations  had  before  such  event,  and  all 
parol  agreements  between  the  assured  and 
the  agent  of  the  defendant,  would  have  been 
merged  in  the  ccmtract  evidenced  by  the  pol- 
icies themselves  had  the  negotiations  been 
carried  out  as  intended,  and  such  policies 
been  absolutely  delivered  to  and  aoeepted  by 
the  plaintiff.  Hence,  any  oral  representa- 
tioD  or  statements  made  by  the  agent  of  the 
company,  and  not  contained  in  the  contract 
of  insurance,  would  have  formed  no  part 
thereof,  and  could  not  have  been  insisted  up- 
on by  the  plaintiff  as  against  the  defendant 
company.  .  .  .  Insurance  companies 
may,  with  entire  propriety,  provide  in  tha 
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same  manner  m  the  defendci^  provided  in 
the  policies  in  question,  in  cases  where  the 
contract  of  insurance  becomes  executed. 
There  it  is  highly  necessary  and  important 
for  the  company  to  know  exactly  bow  far 
they  9jre  bound  and  the  entire  nature  of  the 
contract  which  has  been  made  between  them 
end  the  assured.  But  an  agreement  between 
^an  individual  and  the  agent  of  a  company, 
H  by  which  the  policy  is  accepted  only  upon 
7  conditions  relating  to  the  same^*  and  an 
Agreement  to  bold  the  policy  until  the  per- 
formance of  those  conditions,  or  a  failure  to 
perform,  cannot,  as  we  think,  result  in  any 
serious  inconvenience  to  the  company.  But 
whether  that  is  so  or  not  cannot  alter  the 
right  of  an  individual  to  refuse  to  be  bound 
by  a  policy  of  insurance  until  he  has  abso- 
lutely received  and  accepted  it.'' 

For  these  reasons  we  are  of  opinion  that 
the  facts  found  show  that  there  was  no  final 
und  absolute  deliveiy  of  the  policies;  that 
the  condition  upon  which  they  were  depos- 
ited with  the  acent  of  the  insured  failed, 
and,  therefore^  that  at  the  time  of  the  fire 
there  w«s  no  subsisting  contract  of  indem- 
nity between  the  compairv  and  the  insured. 

The  judgment  of  the  Vowrt  of  Appeala  is 
revereedi  and  the  case  remanded  to  that 
court  with  instructions  to  set  aside  its  judg- 
ment and  alter  one  affirming  the  Judgmeot 
of  the  trial  court 

Mr.  Justice  Brown  coneorred  la  llie  re- 
milt 


(187  U.  S.  491) 

JAKE  JOHNSON,  Plff.  in  Err., 

V. 

VEW    YORK   LIFE    INSURANCE     COM- 
PANY. 

Rrror  to  state  court — Federal  queetion—' 
when  raised  in  time — fuU  faUh  and  cred- 
it. 

a.  The  claim  that  a  state  eoart  denied  full  faith 
and  credit  to  a  statute  of  another  state  Is 
not  raised  la  time  to  bring  the  case  withlQ 
the  appellate  jurladiction  of  the  Supreme 
Court  of  the  United  States^  where  It  first  ap- 
pears In  the  petition  for  a  writ  of  error  from 
that  court  to  the  state  court. 

2.  A  decision  of  a  state  court,  which  merely 
construes  a  statute  of  another  state  as  inap- 
plicable to  the  case  before  It,  and  does  not 
deny  the  Talfdlty  of  such  statute,  Is  not  re- 
Tlewable  In  the  Supreme  Court  of  the  United 
States  as  a  decision  denying  full  faith  and 
credit  to  such  statute. 

[No.  87.J 

Argued  and  Submitted  November  12,  190S. 
Decided  January  5,  190S. 

IN  ERPOR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  judgment 
which  affirmed  a  judgment  of  the  trial  court 
in  favor  of  defendant  in  an  action  on  a  pol- 
icy of  life  insurance.     Diemieaed, 

See  same  case  below,  100  Iowa,  708,  50  L. 
R.  A.  09,  78  N.  W.  905. 
\  2.  See  Courts,  vol.  13,  Cent.  Dig.  §  1062. 


Statement  by  Mr.  Justice  Browni  $ 

*  This  was  an  action  upon  &  nolicj  of  insnr-  • 
ance  upon  the  life  of  Fraiuc  C.  Johnson, 
dated  December  27,  1800,  whereby  the  de- 
fendant insured  his  life  in  the  sum  of  $25,- 
000  for  the  benefit  of  his  executors,  adminis- 
trators, or  assi^ps.  This  policy  was  as- 
signed to  the  plaintiff  in  1805,  and  on  Sep- 
tember 28,  1806,  Johnson  died.  The  annual 
premium  was  fixed  at  $1,060,  payable  in  ad- 
vance on  November  11  of  each  year.  There 
was  the  usual  provision  for  forfeiture  in 
case  of  nonpatent  of  premiums.  The  pre- 
mium was  paid  on  November  11,  1802,  but 
no  payments  were  made  thereafter.  After 
Johnson's  death,  and  on  Februaiy  20,  1807. 
plaintiff  tenderod  the  psjst-due  premiums 
with  interest  thereon,  which  defendant  re- 
fused to  accept,  and  this  action  was  begun. 

The  insurance  company  was  incorporated 
under  the  laws  of  the  state  of  New  York, 
the  policy  was  issued  in  that  state,  and  the 
application  contained  an  agreement  that  the 
contract  contained  in  such  policy  and  in  the 
application  should  be  construed  acoording 
to  the  laws  of  the  state  of  New  York, — ^the 

Elace  of  said  contract  being  a^eed  to  be  the 
ome  office  of  the  company  in  the  dty  of 
New  York. 

Plaintiff,  in  reply  to  the  defense  of  non- 
payment of  premiums,  relied  upon  the  stat- 
ute of  1877  of  the  state  of  New  York,  which 
we  have  heretofore  had  occasion  toconsideria 
several  cases,  and  which  provided  that  [chap. 
821]  "no  life  insurance  company  doing  bun« 
ness  in  the  state  of  New  York  shall  have  pow- 
er to  declare  forfeited  or  lapsed  any  policy 
hereafter  issued  or  renewed,  by  reason  of 
nonpayment  of  any  annual  premium  or  in- 
terest, or  any  portion  thereof,"  except  upon 
a  written  notice  to  the  insured  stating  the  o 
amount  of  the  premium  due  on  the  policy,  $ 
the* place  where  it  should  be  psid,  and  the* 
person  to  whom  the  same  was  payable,  with 
the  further  proviso  that  "no  such  policy 
shall  in  any  case  be  forfeited  ...  or 
lapsed,  until  the  expiration  of  thirty  days 
after  the  mailing  of  such  notioe." 

There  was,  however,  in  the  state  of  New 
York  another  statut^  commonly  known  as 
the  net  reserve  law,  giving  to  holders  of  life 
insurance  which  had  been  in  force  three  full 
years  the  benefit  of  the  net  reserve  on  their 
lapsed  or  forfeited  policies,  by  extending  the 
liie  of  the  policy  beyond  the  time  of  the  de> 
fault. 

The  policy  in  question  contained  a  stipu- 
lation that  "if  this  policy  shall  lapse,  or  be- 
come forfeited  for  the  nonpayment  of  any 
premium,  after  there  have  been  paid  thereon 
three  full  premiums,  ...  a  paid-up 
policy  will  be  issued,  on  demand  made,  with- 
in six  months  after  such  lapse  with  surren- 
der of  this  policy,  under  the  same  conditions 
as  this  policy,  except  as  to  payment  of  pre- 
miums .  .  .  for  such  an  amount  as  the 
net  reser\-e  on  this  policy  at  the  time  of 
lapse,  computed  t>v  the  American  table  of 
mortality,  and  interest  at  4^  per  cent,  after 
deducting  oil  indebtedness  to  the  company, 
will  purchase  as  a  single  premium,  at  the 
present  published  rates  of  the  company,  at 
the  age  of  the  insured,  at  the  time  of  lapsa** 
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On  Deeember  10,  1802,  about  two  yeBxp 
after  the  poliqr  was  iesued,  Johiiaoii   re- 

giMsted  the  defendant,  in  writing,  to  extend 
0  hie  policy  "the  benefita  of  its  accumula- 
tion policy.*'  In  reply,  the  company  issued 
a  policy  or  certificate,  extendinff  to  his  pol- 
icy the  benefits  of  the  accumulation  policy 
plan,  and  providing  that  "after  this  policy 
shall  have  ooen  in  force  three  full  years,  in 
ease  of  nonpayment  of  any  premium  subse- 
quently due,  and  upon  the  payment  within 
tnirty  days  thereafter  to  the  company  of  any 
Indebtedness  to  the  company  on  account  of 
this  policy:  1,  the  insurance  will  be  ex- 
tended for  the  face  amount^  as  provided  in 
the  table  below;  or,  2,  on  demand  made 
within  six  months  after  such  nonpayment 
of  such  premium  dues  with  surrender  of  this 
policy,  paid-up  insurance  will  be  issued  for 
the  reduced  amount  provided  in  said  table; 
^  or,  3,  the  policy  will  be  reinstated  within  the 
Jsaid  six  months  upon  payment  of  the  over- 
•  due  premium,  with  interest  at  the  rate  of  *6 
per  cent  per  annum,  if  the  insured  is  shown 
to  the  company  to  be  in  good  health,  by  a 
letter  from  a  physician  in  good  standing/' 
By  the  "table"  above  mentioned  it  was  pro- 
vided that  if  the  premiums  were  paid  to  No- 
vember 11,  1893,  the  insurance  would  be  ex- 
tended to  May  11,  1896. 

In  this  connection,  the  company  insisted 
that  the  thirty  days'  notice  law  of  New 
York  had  no  application  to  the  contract  in- 
volved, because  the  poli^  sued  upon  was, 
at  the  request  of  the  assured,  converted  into 
a  paid-up  poli<^  for  a  fixed  term,  which 
term  expired  before  the  aasured  died. 

Ck>nstruing  the  certificate  which  extended 
to  the  original  poli<r^  the  benefita  of  the  ac- 
enmulation  policy  plan  of  the  company,  the 
supreme  court  held  "that  the  clause  of  the 
original  policy  providing  for  its  forfeiture 
for  the  nonpayment  of  premiums  was  so  far 
modified  and  changed  that  upon  such  fail- 
ure the  policy  begone  a  paid-up  contract 
for  the  amount  of  the  original  insurance  for 
a  certain  and  definite  time.  On  demand  ol 
the  assured  within  a  fixed  period  after  de- 
fault, he  was  given  certain  other  options; 
but  in  default  of  such  demand  the  term  in- 
surance, as  stated,  took  effect.  No  such  de- 
majid  was  made  by  Johnson.  There  was  no 
forfeiture  of  Johnson's  life  contract,  as  ap- 
pellee insists.  By  the  terms  of  the  agree- 
ment which  he  made,  his  life  contract,  upon 
his  default  in  the  payment  of  the  premium 
due  November  11, 1893,  "became  transmuted 
into  a  paid-up  poliev  for  a  term  ending  May 
11,  1896.  .  .  .  The  benefits  of  that  stat- 
nte"  (for  thirty  days'  notice)  "were  given 
only  to  policies  which  had  lapsed  or  been 
forfeited  for  nonpayment  of  premium,  debt 
or  interest ;  and  the  notice  had  to  be  ffiven, 
to  elTect  this  forfdture  or  fix  such  lapse. 
Afer  the  default  the  life  contract  continued 
in  force  until  it  was  determined  according 
to  the  statute.  ...  In  the  case  at  bar, 
under  the  modified  contract,  immediately  on 
default  in  payment  of  the  premium  of  1893, 
the  policy  became  a  paid-up  contract  for  a 
term;  and,  if  the  assured  nad  died  within 
such  term,  plaintiff  could  recover  without 
payment  of  the  defaulted  premiums.    Here 


the  life  oontraet  did  not  nm  b^fond  tlia  de- 
fault day.    No  aet  of  the  company  waa  neo-tt 
essary  to  put  the  term  insurance  in  fcreciS 
It  went  into  effect  by  reajBon  of  tha^aontiaci.* 
.    .    .    Adopting    an   illustration   of    tha 
learned  trial  Ju^^  if  Johnson  had  died  on 
May  10,  1896,  plaintiff  could  have  recovered 
the  full  face  of  this  policy  without  any  fur- 
ther pa;pient  being  required  of  her.    .    .    • 
The  notice  is  required  onlv  when  it  is  sought 
to  declare  the  contract  forfeited  or  lapeed. 
Our  conclusion  is  that  this  was  a  policy  for 
a  term  that  expired  before  Johnson's  death, 
and  therefore  plaintiff  has  no  right  of  racov- 

."     109  Iowa,  708,  60  L.  B.  A.  99,  78  N. 

905. 
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if r.  Conatantlne  J.  BmTtb  for  plaintiff 
in  error. 

Messrs.  James  H.  Molntosli,  Qeorge  IF* 
Buhhclly  and  Frederic  D,  MoKenney  for  de- 
fendant in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 
This  case  must  be  dismissed  for  two  rear 


1.  Plaintiff  relies  for  a  reversal  upon  the 
fact  that  full  faith  and  credit  was  not  given 
to  the  law  of  the  state  of  Ntw  York  requir- 
inf  a  notice  of  thirty  days  before  the  for- 
feiture of  anv  insurance  policy,  which  was 
pleaded  in  the  case.  This,  however,  is  a 
title,  right,  privile^,  or  immunity  claimed 
under  the  Constitution  of  the  United  States, 
within  the  3d  clause  of  Kev.  Stat.  |  709  [U. 
S.  Gomp.  Stat  1901,  p.  675] »  which  must  be 
"specially  set  up  and  claimed"  by  the  party 
seeking  to  take  advantage  of  it.  Conceding 
that  it  was  unnecessary  to  set  it  up  in  any 
pleading  anterior  to  the  Mai,  since  it  could 
not  be  claimed  that  the  right  had  been  de- 
nied to  her  until  the  trial  took  place,  it  waji 
clearly  her  duty  to  make  the  claim  either  on 
the  motion  for  a  new  trial,  or  in  the  aasign- 
ments  of  error  filed  in  the  supreme  court  of 
the  state.  In  neither  does  it  appear,  ncur  is 
there  any  allusion  to  it  in  the  opinion  of  tho 
supreme  court  It  first  appears  in  the  peti- 
tion for  a  writ  of  error  from  this  court. 
This  Ib  clearly  insufiSdent. 

2.  The  supreme  court  of  Iowa  did  not  fails 
to  give  due  faith  and  credit  to  the  notice^ 
law  of  New  York,  sincj  it  was  f ully*eonsid-* 
ered,  and  the  decision  of  the  state  courts  of 
New  Yoric  were  called  to  its  attention  and 
cited  in  its  opinion.  The  court  held  that 
notice  la  required  by  that  statute  only  as  a 
basis  for  declaring  a  forfeiture  or  lapse  of 
a  poliqr  for  nonpayment  of  premium  or  in- 
terest, and  tliat  the  law  had  no  application, 
because  it  was  a  non-forfeitable  policv  of 
t(*im  insurance^  which  had  expired  bv  limi- 
tation before  the  insured  died.  Whether 
the  supremo  court  of  Iowa  was  correct  in 
its  construction  of  the  applicability  of  the 
New  York  notice  statute  to  this  policy  was 
immaterial,  since  it  did  not  deny  the  full 
faith  and  credit  due  to  the  New  York  law, 
but  construed  it  as  not  applying  to  the  pol- 
icv in  this  case.  The  case  is  covered  by  that 
of  Banholzer  v.  New  York  L,  ins.  Co.  178  i\ 
S.  402,  44  L.  ed.  1121,  20  Sup.  Ct  Rep.  972. 
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•nd  in  principle  hw  Glenn  ▼.  Qarth,  147  U. 
a  360,  37  L.  ed.  203«  13  Sup.  Ct  Rep.  350; 
Lloyd  T.MaithmM,  155  U.  S.  222,  30  U  ed. 
128,  16  Sup  Ct  R^  70.  T6  hold  other- 
wise would  render  it  possible  to  bring  to 
this  court  every  case  wherein  the  defeated 
party  claimed  that  the  statute  of  ajiother 
state  had  been  construed  to  his  detriment. 

The  validity  of  the  New  York  statute  was 
not  called  in  question.  The  case  turned  upon 
its  construction.  Has  waa  not  a  Federal 
question.  Commercial  Bank  t.  Bucking- 
ham, 5  How.  3k,  12  L.  ed.  169;  Baltimore 
d  P.  R.  Co.  V.  Hopkins,  130  U.  S.  210,  32  L. 
ed.  908,  9  Sup  Ct  Rep.  503. 

The  tDrii  of  error  ia  dismiseed, 

Mr.  Justice  WUte  and  Mr.  Jostioe  Me- 
Xeana  dissented. 


(187  U.  8.  686) 

B.  M.  AYRES,  Plff.  in  Brr^ 

JOHN  H.  POLSDORFER  and  Wife,  Louisa 
M.  Polsdorfer. 

Aypeal — error  to  circuit  court  of  appeals-^ 
motion  for  certiorari — when  made  in 
time, 

i.  A  judgment  of  the  eircnlt  court  of  appeals, 
In  a  case  In  which  the  jurisdiction  of  the  cir- 
cuit court  was  Invoked  solely  on  the  ground 
of  diverse  eltlsenshlp,  cannot  be  reviewed 
In  the  Supreme  Court  of  the  United  States 
on  writ  of  error  because  a  Federal  queetioa 
arose  In  the  course  of  the  proceedings  In  the 
circuit  court,  even  though  such  question  maj 
not  be  of  euch  a  character  as  would  permit 
the  case,  under  i  5  of  the  judiciary  act  of 
1891  (26  SUt.  at  L.  826,  chap.  617,  U.  8. 
Comp.  SUt.  IMH,  p.  648).  to  be  brought  di- 
rectly from  the  circuit  court  to  the  Supreme 
Court. 

S.  Certiorari  to  the  circuit  court  of  appeals, 
sought  because  of  the  apprehension  that  a 
writ  of  error  was  Improperly  sued  out,  will 
not  be  granted  where  the  judgment  sought 
to  be  reviewed  was  rendered  December  7, 
1900,  a  rehearing  denied  February  23,  1901, 
the  writ  of  error  brought  April  15,  1901, 
and  the  record  filed  and  case  docketed  April 
29,  1901,  and  the  motion  for  such  certiorari 
was  not  mads  until  October  9,  1902. 

[No.  89.1 

Argued  November  IS,  190t.    Decided  Janu- 
ary S,  190S, 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  dismissed  a 
writ  of  error  from  that  court  to  review  a 
judgment  of  the  Circuit  Court  for  the  West- 
ern Division  of  the  Western  District  of 
Tennessee. 

On  motion  to  dismiss.    Dismieeed. 

Motion  for  certiorari  denied. 

See  same  case  below,  45  C.  C.  A.  24,  105 
Fed.  737. 

cStatement  hy  M«*.  Justice  MoKennas 
£jectment  and  trespass   brought  in   the 


eireoit  oonrt  of  the  United  States,  western 
division  of  the  western  district  of  Tennessee, 
for  the  recovery  of  lands  and  damages.  Part 
of  the  land  is  an  island  in  the  Mississippi 
river.  The  declaration  was  in  the  usual 
form,  and  the  ground  of  jurisdiction  in  the 
circuit  court  was  diversity  of  citizenship, 
expressed  as  follows: 

''The  plaintiffs,  who  are  citizens  of  thee 
state   of   Indiana,   residing   at   £vansville,S 
therein,  complain  of  the  defendants,  Joe*C.* 
Marley,  Thomas  Price,  £.  J.  Roy,  T.  A.  Roy, 
L.  R.  Coleman  and  £.  M.  Ayers,  who  are 
citizens  of  the  state  of  Tennessee,  residing 
in  the  western  division  of  the  western  dis- 
trict thereof,  in  an  action  of  trespass  and 
ejectment." 

The  declaration  alleged  ownership  in  lee 
of  the  plaintiffs  (defendants  in  error  here) 
and  their  possession,  and  alleged  the  entry 
of  the  defendants  as  follows: 

''And  the  plaintiffs  being  so  entitled  Co 
the  said  property,  and  so  in  possession 
thereof,  the  said  defendants,  to  wit,  on  the 
said  October  1st,  1898,  at  the  said  counl^  of 
Lauderdale,  unlawfully  and  without  right 
entered  into  and  upon  the  said  premises, 
and  falsely  and  unjustly  set  up  title  there- 
to, as  in  them  respectively,  and  cut  timbw 
therefrom  and  removed  the  same  and  exer- 
cised acts  of  ownership  thereof  under  audi 
false  and  unjust  claim  of  title,  and  denied 
and  refused  to  recognize  the  claim  of  these 
plaintiffs  to  the  title,  or  their  possession 
thereunder,  and  wholly  refused  to  admit 
and  repudiated  the  same,  as  they  still  do." 

Judgment  for  the  recovery  of  the  land 
was  prayed,  and  $3,000  damages. 

Price  pleaded  not  guilty.  The  plaintiff 
in  error  also  pleaded  not  guilty,  and  'that 
plaintiff's  action  accrued  more  than  seven 
years  before  suit  brought."  Against  the 
other  defendants  no  judgment  was  sought. 

Upon  the  issues  thus  joined,  the  jury 
found  for  the  plaintiffs  (defendants  in  er- 
ror) as  follows: 

"That  the^  find  that  the  plaintiffs  an 
the  owners  in  fee  and  entitled  to  and  in 
possession  of  the  following  lands,  situated  in 
Lauderdale  county,  Tennessee,  to  wit:  .  •  •" 

They  also  furtlier  found — 

"That  the  plaintiffs  are  the  owners  in  fee^ 
and  entitled  to  all  the  accretions  and  allu- 
vion formed  by  the  Mississippi  river  in  front 
of  the  said  three  (3)   tracts  of  land  above 
described,  the  same  being  and  constituting 
all  the  land  added  by  accretion  and  alluvion 
to  the  river  front,  as  such  front  of  the  said 
tliree  tracts  of  land  existed  on  the  Missis- 
sippi river  when  the  said  tracts  of  land  re- 
spectively were  granted,  and  extending  fromn 
and  including  all  the  accretions  and  allu-S 
vion  in  front  thereof,* from  the  line  on  ths* 
river   of  the  tract  first  mentioned   above^ 
furthest  up  stream. 


As  to  the  other  land  herein  sued  foi  not 
embraced  in  the  above  descriptions,  the  jury 
finds  the  plaintiffs  are  not  entitled  to  tlis 
same.'* 

Judgment  was  entered  in  accordance  with 
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the  verdict  To  tbis  iudgment  plaintiff  in  er- 
ror sued  out  a  writ  of  error  from  the  drcuit 
court  of  appeals  of  the  sixth  circuit,  which 
was  dismissed  upon  the  motion  of  defendant 
in  error,  on  the  ground  that  there  had  been 
no  summons  and  severance  of  the  defendant 
Thonu&s  Price.  45  C.  C.  A.  24,  105  Fed. 
737.  A  petition  for  rehearing  was  filed 
but  denied.  This  writ  of  error  was  then 
sued  out. 

The  assignments  of  error  axe  as  follows: 

"1.  The  court  erred  in  dismissing  the 
writ  of  error  of  petitioner  upon  the  ground 
that  the  judgment  was  against  two  jointly, 
and  that  they  did  not  join  in  the  appeaL 

"2.  The  court  erred  in  dismissing  the  pe- 
tition for  rehearing  made  by  this  petitioner. 

"In  support  of  this  assignment  he  sub- 
mits herewith  counsel's  brief  Na  2. 

"3.  The  court  erred  in  refusing  to  enter- 
tain jurisdiction  of  this  cause  and  not  re- 
versing it  upon  the  merits.  And  in  support 
of  this  he  refers  to  the  assignment  of  error. 
Record,  pp.  266,  273,  and  submits  herewith 
bis  counsel's  brief  thereon  Na  3. 

The  ground  of  this  application  is  that 
the  record  in  this  cause  shows  that  peti- 
tioner claimed  under  muniments  of  title 
from  the  state  of  Arkansas  and  Pdlsdorfer 
and  wife,  and  also  Price  claimed  under 
muniments  of  title  from  the  state  of  Ten- 
nessee. In  other  words,  petitioner  claims 
that  be  has  a  right  to  the  writ  of  error  un- 
der the  Ckmstitution  of  the  United  States, 
art  3,  B  2.* 

Jfessrt.  J.  B.  Helskell,  Thomas  B* 
«  Tnrley,  and  0.  W.  Heiskell  for  plaintiff  in 
S  error. 

•  ^ifettrs.  Wassell  Raadolph,  William 
Jf.  Randolph,  and  George  Randolph  for  de- 
fendants in  error. 

Mr.  Justice  MoKennA  delivered  the 
opinion  of  the  court: 

A  motion  is  made  to  dismiss  on  the 
ground  that  the  judgment  of  the  circuit 
court  of  appeals  was  final,  and  therefore  it 
is  not  reviewable  by  writ  of  error  from  this 
court 

Interpreting  the  judiciaiy  act  of  1801  [26 
Stat  at  L.  826,  chap.  517,  U.  S.  Comp.  Stat 
1001,  p.  647],  we  said,  in  MoIAeh  v.  Roff, 
141  U.  8.  661,  666,  36  L.  ed.  893,  804,  12 
Sup.  Ct  Rep.  118,  120,  that  its  purpose  was 
to  provide  "for  the  distribution  of  the  en- 
tire appellate  jurisdiction  of  our  national 
judicial  system  between  the  Supreme  Court 
of  the  United  Statts  and  the  circuit  courts 
of  appeals  therein  established,  by  designat- 
ing the  classes  of  cases  in  respect  of  which 
each  of  those  two  courts  shall  respectively 
have  final  jurisdiction.'' 

But  special  questions  aroee.  It  was  pro- 
vided in  S  6  that  the  judgments  and  decrees 
of  the  circuit  court  of  appeals  should  be 
final  in  all  cases  in  which  iurisdiciion  was 
dependent  entirely  upon  diversity  oi  citi- 
zenship. What  jurisdiction  was  meant,  and 
what  would  be  the  effect  if  Federal  ques- 
tions should  appear  in  the  proceedings  after 
the  commencement  of  the  caset    The  ques- 


tions were  answered  in  Colorado  Cent,  Cof^ 
act.  Min.  Co.  v.  Turok,  150  U.  S.  138,  37  U 
ed.  1030,  14  Sup.  Ct  Rep.  35. 

In  that  case  the  jurisdiction  of  the  cir- 
cuit court  was  invoked  on  the  ground  of  di- 
versity of  citizenship,  but  the  defendant 
claimed  to  have  set  up  in  defense  a  Federal 
question  arising  under  §  2322  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
Stat  1001,  p.  1425],  and  on  that  ground  in- 
sisted that  the  judgment  of  the  circuit 
court  of  appeals  in  the  case  was  not  final. 
Rejecting  the  contention  and  dismissing  the 
writ  of  error,  this  court  held  that  before  the 
defense  under  §  2322  of  the  Revised 
Statutes  [U.  8.  Oomp.  Stat  1901,  p. 
1425],  had  been  set  up  jurisdiction 
had  ^'already  attached,  and  could  not 
be  affected  by  the  subsequent  devel- 
opments." Jurisdiction,  it  was  said^ 
**depended  entirely  upon  diverse  citizenship 
when  tlie  suit  was  commenced,  and  to  that 
point  of  time  tlie  inquiry  must  necessarily  a 
be  referred.*'  The  same  idea  was  expressed  § 
in* subsequent  cases,  though  in  somewhat* 
different  language.  But  a  distinction  was 
not  precisely  made  between  the  questions 
embraced  in  §  5  and  other  Federal  oues- 
tions.  lliat  distinction  was  presented  in 
Loeh  V.  Columbia  Tiop,  179  U.  8.  472,  45  L. 
ed.  280,  21  Sup.  a.  Rep.  174. 

The  case  was  an  action  upon  bonds  issued 
by  the  township  for  the  purpoee  of  raising 
money  to  meet  the  cost  of  widening  and  ex- 
tending a  certain  avenue  within  its  limits. 
There  was  a  demurrer  to  the  petition,  and 
it  appeared  from  the  opinion  of  the  court 
that  one  of  the  points  raised  on  the  demux^ 
rer  was  that  the  act  of  the  general  assembly, 
under  and  by  virtue  of  which  the  bonds  were 
issued,  contravened  the  Constitution  of  the 
United  States,  and  therefore  the  bonds  were 
void.  The  case  came  directly  from  the  cir- 
cuit court  to  this  court  A  motion  was 
made  to  dismiss  for  want  of  jurisdiction. 
The  motion  was  denied,  notwithstanding 
the  petition  in  the  circuit  court  showed  that 
the  parties  were  citizens  of  different  states, 
and  stated  no  other  grounds  of  jurisdiction. 
If  nothing  more  appeared,  it  was  said,  bear- 
ing upon  jurisdiction,  "it  would  be  held 
that  this  court  was  without  authority  to  re- 
\iew  the  judgment  of  the  circuit  court" 
But,  as  we  have  seen,  the  claim  had  been 
made  in  the  circuit  court  by  the  defendant 
that  Uie  statute  of  Ohio,  by  the  authority  of 
which  the  bonds  were  issued,  was  in  con- 
travention of  the  Constitution  of  the  United 
States.  It  was  contended  that  such  claim 
made  by  the  defendant  was  not  sufficient  to 
give  this  court  jurisdiction,  upon  a  writ  of 
error,  to  review  the  final  judgment  of  the 
circuit  court  sustaining  sucn  claim.  It  was 
answered,  "such  an  interpretation  of  the 
5th  section  is  not  justified  by  its  words. 
Our  right  to  review,  by  the  express  words 
of  the  statute,  extends  to  'any  case'  of  the 
kind  specified  in  the  5th  section.*'  And  this 
view  was  affirmed  in  Vnguley  Mfg,  Co.  t. 
Galeton  Cotton  Mills,  184  U.  S.  290,  46  L. 
ed.  546,  22  Sup.  Ct  Rep.  452. 

In  Robinson  v.  Caldicell,  165  U.  &  359,  41 
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L.  ed.  745,  17  Sup.  Ct  Rep.  843,  it  had  been 
decided  that  "it  ^as  not  the  purpose  of  the 
Judiciary  act  of  1801  to  give  a  party  who 
was  defeated  in  a  circuit  coiurt  of  the  United 
c  States  the  right  to  have  the  case  finally  de- 
SCermined  upon  its  merits,  both  in  this  court 

*  and  in  the  circuit  court  of  appeals."  *  Ihis 
was  affirmed  in  Loeb  v,  Columbia  Twp,  It 
was  there  observed  that  the  plaintiff  in  that 
action  could  have  carried  the  case  to  the 
circuit  court  of  appeals,  but,  had  he  done  so, 
^e  could  not  thereafter  haye  invoked  the 
jurisdiction  of  this  court  upon  another  writ 
of  error  to  review  the  judgment  of  the  cir- 
cuit court." 

Therefore,  when  the  jurisdiction  of  the 
circuit  court  is  invoked  solely  on  the  ground 
of  diversity  of  citizenship,  two  classes  of 
cases  can  arise,  one  in  which  the  questions 
expressed  in  S  5  appear  in  the  course  of  the 
proceedings,  and  one  in  which  other  Federal 
questions  appear.  Cases  of  the  first  class 
may  be  brought  to  this  court  directly,  or 
may  be  taken  to  the  circuit  court  of  ap- 
peua.  But  if  taken  to  the  latter  court  they 
cannot  then  be  brought  here.  Oases  of  the  sec- 
ond class  must  be  taken  to  the  circuit  court 
of  appeals,  and  its  judgment  will  be  final. 
The  case  at  bar  falls  imder  one  or  under  the 
ether  of  those  classes. 

The  declaration  was  ejectment  and  tres- 
pass in  the  form  used  in  the  local  practice. 
The  only  ground  of  urisdiction  was  that 
the  plaintilfs  were  citizens  of  the  state  of 
Indiana,  and  the  defendants  were  citizens 
of  the  state  of  Tennessee.  The  answers 
were  simply  traverses  in  statutory  form  of 
the  wrongs  alleged  in  the  declaration.  The 
plaintilTs  in  the  case  recovered,  and  the 
plaintiffs  in  error  here  carried  the  case  to 
the  circuit  court  of  appeals.  The  Federal 
question  arose  in  the  course  of  the  proceed- 
ings in  the  circuit  court,  and  is  claimed  to 
have  been,  and  to  be  based  on  grants  of 
lands  from  different  states,  the  conflict 
arising  between  grants  from  the  state  of 
Tennessee  to  defendants  in  error  and  to 
Price,  under  which  they  respectively 
daimed  title,  and  a  tax  deed  introduced  in 
evidence  by  plaintiff  in  error,  which  was 
made  by  the  officials  of  Mississippi  county, 
Arkansas,  and  under  which  deed  he  claimed 
title.  Granting,  for  argument  sake,  there 
was  an  opposition  of  grants  within  the 
meaning  of  the  provision  of  the  Constitu- 
tion defining  the  judicial  power  of  the 
United  States,  it  would  seem  to  bring  the 
case  within  the  doctrine  of  Loeb  v.  Colum- 
^ta  Twp.,  botli  as  to  the  question  raised  and 
i^tiie  manner  of  its  review,  and  the  plaintiff 
Sin  error,  having  sued  out  a  writ  of  error 

*  from*  the  circuit  court  of  appeals,  cannot 
now  come  to  this  court  upon  another.  The 
plaintiff  in  error,  however,  denies  that  this 
consequence  results  from  Loeb  y.  Columbia 
Twp,,  and  insists  that  the  principle  of  the 
case  justifies  the  present  writ  of  error.  The 
argument  is  tliat,  when  a  Federal  question 
not  embraced  in  S  o  is  disclosed  by  defend- 
ant's plea,  or  by  subsequent  proceedings, 
and  there  is  judgment  against  the  defend- 
ant, if  he  L>e  denied  the  right  to  carry  the 


case  from  the  circuit  court  of  appeals  to 
this  court,  that  the  ''result  would  be  con- 
trary to  the  principle  laid  down  in  Loeb  y. 
Columbia  Twp,"  And  it  is  insisted  ''there 
are  cases  of  Federal  jurisdiction  which  are 
not  embraced  under  §  6  of  the  act  of  1891, 
in  which  the  judgment  or  decree  of  the  cir- 
cuit court  of  appeals  is  not  final  under  §  6 
of  said  act;"  and  Northern  P,  B,  Co.  v.  Am- 
ato,  144  U.  S.  471,  30  L.  ed.  608,  12  Sup. 
Ct  Rep.  740,  and  Uniim  P.  R.  Co.  v.  Harris, 
168  U.  S.  326,  39  L.  ed.  1003,  15  Sup.  Ct. 
Bep.  843,  are  cited  as  examples.  It  is  said 
that  "in  these  [those]  cases  the  declaration 
or  complaints  disclosed  that  the  original 
jurisdiction  of  the  circuit  court  was  in- 
voked on  account  of  diverse  citizenship,  but 
they  further  disclosed  that  the  defendants 
were  corporations  organized  under  the  laws 
of  the  United  States?'    It  U  then  asked: 

"Suppose  a  ground  of  Federal  jurisdic- 
tion not  embraced  in  §  6  of  the  act  of  1891, 
and  in  which  the  judgment  or  decree  of  the 
circuit  court  of  appeals  is  not  conclusive,  is 
first  disclosed  by  defendant's  plea,  or  by 
subsequent  proceedings,  in  a  case  in  which 
the  original  jurisdiction  of  the  circuit  court 
was  invoked  solely  on  the  ground  of  diverse 
citizenship,  or  on  one  of  the  other  grounda 
in  which  the  decision  of  the  circuit  court  of 
appeals  is  final.  If,  in  such  case,  there  waa 
a  judgment  against  the  defendant,  and  he 
carried  the  case  by  writ  of  error  or  appeal 
to  the  circuit  court  of  appeals,  and  jud|^ 
ment  was  there  rendered  against  him,  and 
he  then  sought  to  bring  the  case  to  this 
court  by  writ  of  error  or  appeal,  how  woidd 
it  stand  in  this  court?" 

Answering  the  question,  counsel  say  if 
the  doctrine  of  Colorado  Cent.  ConaoL  Min^ 
Co.  V.  Turck  be  enforced,  and  the  writ  of  er-  e« 
ror  dismissed,  the  result  would  be  thatS 
"wherever  a  case  involved  two  grounda*of  * 
Federal  jurisdiction,  neither  of  which  is 
embraced  in  S  5  of  the  act  of  1891,  and  as  to 
one  of  which  the  judgment  or  decree  of  the 
circuit  court  of  appeals  is  final,  and  as  to 
the  other  is  not  final,  then  the  plaintiff  su- 
ing in  the  circuit  court  can,  by  invoking  its 
jurisdiction  solely  on  the  ground  as  to 
which  the  judgment  or  decree  of  tiie  circuit 
court  of  appeals  will  be  final,  deprive  the 
defendant  of  the  right  given  him  to  cariy 
the  case  from  the  circuit  court  of  appeals 
to  this  court  by  writ  of  error  or  appeaL 
Such  a  result  would  be  contrary  to  the  prin- 
ciple laid  down  in  Loeb  v.  Columbia  Twp^ 
172  U.  S.  472,  45  L.  ed.  280,  21  Sup.  Ct. 
Rep.  174,  which  case,  it  will  be  seen,  dis- 
countenances the  idea  that  one  party  can, 
by  the  method  or  way  in  which  he  brings 
his  suit,  deprive  the  other  of  a  right  of  re- 
view by  this  court." 

We  have  quoted  at  length  from  counsel  to 
exhibit  their  contention  in  full. 

The  contention  has  been  answered  by  that 
which  we  have  already  said.  Besides,  coun- 
sel are  wrong  in  their  premises.  Northern 
P.  R.  Co.  V.  Imato  and  UrUon  P.  R.  Co.  v. 
Harris  were  not  cases  in  which  tlie  jurisdic- 
tion was  invoked  on  the  grounds  of  diversi- 
ty of  citizenship.    The  first  was  brought  in 
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a  state  court  and  remoTed  to  the  circuit 
«cmrt  of  the  United  States,  on  the  ground 
that,  being  a  caM  against  a  corporation  cre- 
ated by  Congress,  the  suit  arose  under  a  law 
of  the  United  States.  The  other  case  was 
brought  in  the  circuit  court  of  the  United 
States  and  the  Federal  character  of  the  cor- 
poration, following  previous  authority,  was 
iield  to  have  constituted  a  f;round  of  juris- 
diction independent  of  the  citizenship  of  the 
parties.  We  questioned  the  consistency  of 
the  reasoning  upon  which  the  conclusion 
was  based,  but  recognized  and  yielded  to  au- 
thority, and  we  assigned  the  case  to  that 
class  of  cases  which  was  not  dependent  sole- 
ly upon  diversity  of  citizenship. 

Loeh  V.  Cohimhia  Twp.  does  not  bold 
broadly  that  the  plaintiff,  "by  the  method 
or  way  in  which  he  brings  his  suit/'  can 
"deprive  the  other  of  a  right  to  review  by 
this  court."  It  onl^  denies  the  right  of  re- 
co  view  of  the  merits  in  this  court  and  in  the 
2  circuit  court  of  appeals,  and  the  limitation 
•  ii*nasonable  considering  the  purpose  of  the 
statute.  Its  purpose  was  undoubtedly  to 
hasten  the  results  of  litigation  and  to  re- 
lieve this  court  of  its  burden  of  cases.  lUs 
could  only  be  accomplished  through  the  me- 
dium of  another  appellate  tribunal.  And 
of  what  cases  it  should  have  jurisdiction 
and  its  relation  to  this  court,  was  naturally 
expressed  in  general  language.  Interpreta- 
tion, as  we  have  said,  was  soon  demanded 
and  responded  to,  and  the  appellate  power 
of  this  court  and  that  of  the  circuit  court 
of  appeals  definitely  assigned.  If  the  a»> 
si^nment  leaves  some  cases  unreviewable  l^ 
this  court,  it,  by  that  very  effect,  fulfils  the 
purpose  of  the  act  of  1801.  Against  the  as- 
Bignment  reasons,  of  course^  may  be  urged, 
and  counsel  has  seen  and  fa^cefully  pre- 
sented tliem. 

Another  argument  is  used  by  plaintiff  in 
error  to  bring  this  case  within  Northern  P. 
R,  Co.  V.  Amato,  Union  P.  R,  Co.  v.  HarrU, 
and  Loeh  v.  Columbia  Ttcp,  It  is,  that  the 
Federal  question  raised,  to  wit,  the  claim  of 
grants  under  different  states,  does  not  in- 
volve the  construction  or  application  of  the 
Gonslitulion  of  the  United  States,  and  there- 
fore is  not  within  that  clause  of  S  5  which 
provides  for  appeal  or  writ  of  error  direct  to 
this  court.  To  so  hold,  it  is  claimed,  would 
make  all  the  other  divisions  of  §  5  but  nom- 
inal^ and  make  all  the  cases  arising  under 
them  involve  the  consti-uction  of  the  Consti- 
tution of  the  United  States.  That,  it  is 
claimed,  was  not  the  purpose  of  the  section, 
"upon  the  familiar  principle  that  the  enu- 
meration of  six  particular  classes  is  a  limita- 
tioo  upon  the  scope  and  effect  of  each  par- 
ticular class." 

That  clause,  therefore,  it  is  finally  said, 
does  not  embrace  the  cases  included  in  the 
other  clauses.  And,  extending  the  argu- 
ment, it  is  further  said: 

"It  does  not  embrace  cases  of  diverse  cit- 
tenship,  nor  eases  between  citizens  of  the 
United  States  and  aliens,  nor  patent  cases, 
nor  revenue  cases,  in  which  the  United 
States  IS  a  party,  nor  criminal  cases  involv- 


ing a  crime  less  than  capital  or  infamous^ 
nor  admiralty  cases,  for  all  these  cases  ara 
provided  for  in  §  6  of  said  act.  ^ 

"The  Constitution  of  the  United  States  g 
gives  the  courts  ol*the  United  States  Juris- • 
diction  in  cases  between  citizens  of  different 
states,   and   between   citizens   of   the   same 
state,  claiming  lands  under  grants  from  dif- 
ferent states. 

"If  'the  construction  or  application  of  the 
Constitution  of  the  United  States,'  as  used 
in  S  5  of  the  act  of  1891,  does  not  embrace 
cases  between  citizens  of  different  states, 
upon  what  ground  can  it  be  said  to  embrace 
cases  between  citizens  of  the  same  state 
claiming  under  grants  of  different  states  t 


"Parties  claiming  under  grants  from  dif- 
ferent  states  are  allowed  to  come  into  the 
Federal  court  in  order  to  obtain  an  impaj> 
tial  trial.  The  question  as  to  the  validity 
of  the  grants  we  may  say  never  depended 
upon  any  construction  of  the  Constitution 
of  the  United  States.  Hence  it  is,  we  insist^ 
that,  not  being  enumerated  specifically  in  I 
5  of  the  act  of  1891,  cases  of  parties  claiui- 
ing  under  ffrants  of  different  states  are  not 
embraced  therein,  nor  are  they  embraced  in 
the  classes  of  cases  enumerated  in  §  6  of 
the  act  of  1891,  in  which  the  judgment  and 
decree  of  the  circuit  court  of  appeals  it 
final.  If  we  are  right  in  this,  the  result  it 
that  the  writ  of  error  should  be  maintained, 
it  being  sufficient  under  the  case  of  Loeb  t. 
Columbia  Twp.  that  the  question  appears 
definitely  elsewhere  in  the  record." 

The  contention  seems  to  be  opposed  to  the 
assignments  of  error.  The  third  assign- 
ment of  error  Is  "that  the  record  in  this 
cause  shows  that  petitioner  claimed  under 
muniments  of  title  from  the  state  of  Arkan- 
sas and  Polsdorfer  and  wife,  and  also  Price 
claimed  under  muniments  of  title  from  the 
state  of  Tennessee.  In  other  words,  peti- 
tioner claims  that  he  has  a  right  to  the  writ 
of  error  under  the  Constituti<«  of  the 
United  States,  art  3,  B  2." 

But  we  may  pass  that,  as  we  are  not 
called  upon  to  concede  or  deny  that  a  ease 
in  which  conflicting  ^ants  from  different 
states  to  citizens  of  different  states  appear 
is  one  arising  under  the  Constitution  of  the 
United  States.  If  it  be  such  a  case  it  should 
be  brought  here  directly  from  the  circuit 
court,  and  Loeb  v.  Columbia  Ttop.  applies,  lo 
If  it  be  not  such  a  case,  the  other  cases  § 
which  we  have  cited  apply.    There  ie^noth-* 
ing  to  the  contrary  in  Northern  P.  R.  Co.  v. 
Amato  or  Union  P.  R.  Co.  v.  Harris.    la 
such  cases  it  always  appears  at  the  outset 
that  one  of  the  parties  is  a  Federal  eor* 
poration. 

The  final  contention  of  plaintiff  in  error 
is  that  the  principle  of  Colorado  Cent.  Conr 
sol.  Min.  Co.  V.  Turck,  and  kindred  cases,  is 
based  "to  a  great  extent  on  the  doctrine 
that  the  act  of  1891  was  not  intended  to  give 
a  party,  defeated  in  the  circuit  court,  the 
right  to  have  his  case  determined  upon  ite 
merits  both  in  this  court  and  in  the  circuit 
court  of  appeals."  And  that  "plaintiff  in  ei^ 
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ror  has  had  no  trial  on  the  merits  in  the 
circuit  court  of  appeals  or  in  this  court. 
This  is  claimed  because  the  circuit  court  of 
appeals  dismissed  the  case  on  the  ground 
that  Price,  who  was  a  defendant  in  the  cir- 
cuit court,  was  not  made  a  party  to  the  writ 
of  error,  nor  as  to  him  had  there  been  sum* 
mons  and  severance. 

That  the  ruling  was  error  we  are  not 
called  upon  to  say.  Granting  it  to  have 
been  error,  we  are  powerless  to  review  it. 
The  expression  as  to  the  determination  of  a 
case  "upon  its  merits"  was  used  in  distinc- 
tion to  the  review  of  a  question  of  jurisdic- 
tion, strictly  so  called, — the  right  of  the  cir^ 
cuit  court  to  entertain  the  case  at  all.  As 
to  such  questions,  other  rules  apply  than 
those  we  have  expressed  in  this  opimon.  It 
was  not  intended  to  decide  that  the  circuit 
court  of  appeals  must  hear  the  case  on  the 
merits  in  the  broad  sense  of  that  expression, 
disregarding  every  error  committed  in  seek- 
ing a  review  by  &at  court.  Nor  was  it  in- 
tended to  deprive  that  court  of  the  power 
to  determine  whether  the  conditions  of  its 
right  to  review  the  case  had  been  properly 
observed. 

It  follows  thai  tne  writ  of  error  musu  be 
dismissed. 

Apparently  apprehending  this  result^ 
plaintiH  in  error  applied  at  the  hearing  on 
motion  and  petition  filed  October  9,  1902, 
for  the  writ  of  certiorari  as  under  §  6  of  the 
fxt  of  March  8,  1891. 

Judgment  was  entered  below  December  7, 
1900,  and  petition  for  rehearing  denied  Feb- 
ruary 23,    1901.    This   writ  of  error   was 
^brougl't  April  1.5,  1901,  and  the  record  filed 
ehere  and  the  cause  docketed  April  29,  1901. 
•   *In  these  circmnstanoes  we  must  decline 
to  entertain  the  application. 

Motion  fo%'  certtonK »  denied.  Writ  cf  er- 
ror  dismissed. 


(187  U.  S.  596) 

EDWARD   D.    PAGE    (Bankrupt),   Appt, 

V, 

CHARLES  W.  EDMUNDS,  Trustee. 

Bankruptcy — property  of  bankrupt — mem- 
heiship  in  stock  ewchange — ewemptione. 

1.  The  membership  of  a  bankrupt  in  the  Phlla^ 
delphia  Stock  Exchange,  which  has  a  consid- 
erable vendible  value,  the  purchaser  taking 
It  subject  to  his  election  by  the  exchange  and 
certain  other  condltiona  is  property  of  the 
bankrupt  within  the  meaning  of  the  bank- 
ruptcy act  of  1898,  I  70  (30  Stat,  at  L.  566, 
chap.  641,  U.  S.  Comp.  Stat.  1901,  p.  3451), 
vesting  the  trustee  with  the  title  of  the  bank- 
rupt to  "property  which,  prior  to  the  filing 
of  the  petition,  he  could  by  any  means  have 
transferred.** 

2.  A  seat  In  a  stock  exchange  having  a  consid- 
erable vendible  value,  which.  If  exempted 
from  liability  to  satisfy  the  debts  of  its  own- 
er, is  so  exempted  by  decisions  of  the  state 
courts  which  do  not  rest  on  any  exemption 
by  reason  of  a  state  statute,  but  upon  defi- 
nitions of  property,  will  not  be  deemed  ex- 
empt under  the  bankruptcy  act  of  1898  (80 
Stat  at  L.  666,  chap.  641,  U.  S.  Comp.  Stat. 

Y  1.  See  Bankruptcy,  vol.  6,  Cent  Dig.  §  203; 


1901,  p.  S451),  by  Tlrtoe  of  the  provision  of 
I  6  of  that  act,  which  allows  to  bankrupts 
the  exemptions  prescribed  by  the  state  laws 
In  force  at  the  time  of  filing  the  petition  In 
bankruptcy. 

[No.  100.] 

Argued  and  Submitted  November  14,  1902. 
Decided  January  6,  190S. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which  affirmed  an  or- 
der of  the  District  0>urt  for  the  Eastern 
District  of  Pennsylvania,  approving  an  or- 
der of  sale  of  a  seat  in  a  stock  exchange, 
made  b^  a  referee  in  bankruptcy,  and  di* 
recting  it  to  be  executed.    Affirmed, 

See  same  case  below,  46  C.  G.  A.  160,  107 
Fed.  89. 

Statement  by  Mr.  Justice  MoKennai 

The  appellant  is  a  resident  of  Philadel* 
phia,  Pennqrlvania,  and  has  been  a  member 
of  the  Philadelphia  Stock  Exchange  in  good 
standing  since  the  year  1880.  On  the  16th 
of  November,  1899,  he  was  adjudged  a  vol- 
untary bankrupt  in  the  district  court  for 
the  eastern  district  of  Pennsylvania,  and 
the  oause  was  referred  to  Alfred  Driver, 
Esq.,  referee  in  bankruptcy.  In  the  sched- 
ules attached  to  his  petition  the  appellant 
did  not  include  as  an  asset  of  his  estate  his 
membership  in  the  stock  exchange.  His 
trustee  in  bankrupU^*  caused  the  member- 
ship to  be  appraised,  and  petitioned  the  ref- 
eree fcr  an  order  to  sell  the  same.  The  pe- 
tition was  hevrd  before  the  referee,  who, 
after  hearing,  filed  his  report  containing  a 
summary  as  follonvs: 

"The  said  Page  was  adjudicatecL  a  bank 
nipt  upon  his  own  petition  on  November  16, 
1899.  Upon  his  examination  he  stated  that 
he  is  a  member  of  the  Philadelphia  Stock 
Exchange;  that  he  bought  his  seat  in  1880,i« 
paying  for  it  at  that  time  about  $5,500  § 
that  when  a  member  wishes  to  dispose  of  *his* 
seat  he  hunts  up  somebody  who  wants  to 
buy  and  sells  it  to  him;  that  seats  are  al- 
ways salable;  that  the  last  price  paid  of 
which  he  heard  was  $8,500;  that  he  could 
sell  his  seat  at  any  time  to  anyone  who 
wanted  to  buy  it;  that  the  buyer  takes  it 
with  the  understanding  that  he  will  be 
elected  a  member;  otherwise  it  is  no  sale; 
that  he  could  sell  his  seat  without  the  ap- 
proval and  concurrence  of  the  other  mem>- 
bers ;  that  he  did  not  include  the  seat  as  an 
asset  in  his  schedules  because  from  his  un- 
derstanding of  the  matter  he  did  not  con- 
sider it  an  asset;  that  in  the  event  of  his 
death  there  would  be  paid  to  his  wife 
$5,000  out  of  the  gratuity  fund,  and  that 
she  would  get  said  sum  and  the  seat;  that 
if  he  should  sell  the  seat  the  gratuity  or  in- 
surance would  go  with  the  seat. 

"Tlie  trustee  upon  this  evidence  of  the 
bankrupt  caused  the  seat  in  the  stock  ex- 
change to  be  appraised,  and  the  appraisers 
have  reported  its  value  to  be  $8,000. 

''The  secretary  of  the  stock  exchange  tes- 
Ezchangea,  vol.  n.  Cent.  Dig.  |  S. 
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Ufied  that  the  bankrupt  had  no  tmsettled 
contracts  with  or  claims  against  him  by  any 
member  of  the  exchange.  The  Philadelphia 
Stock  Exchange  is  an  unincorporated  asso- 
ciation. The  constitution  and  by-laws  were 
offered  in  evidence.  The  articles  of  the  con- 
stitution which  relate  to  membership  and 
the  transfer  of  membership  are  as  follows: 

"Article  5. 
^  ^Sec  4.  A  oonunittee  on  admissions,  eoQ- 
sisting  of  five  members,  to  which  all  appli- 
cations for  membership,  transfer  of  mem- 
bership, and  readmissions  of  suspended 
members,  shall  be  referred.  It  shall  be  its 
duty  to  inquire  into  the  general  standing  of 
the  applicant,  and  make  a  report  thereon 
to  the  governing  committee  within  one 
n^onth  of  the  presentation  of  the  applica- 
tion. Until  the  committee  makes  a  report 
favorable  to  tlie  admission  of  the  applicant, 
he  shall  not  be  voted  for  as  a  meml^r,  un- 
less upon  the  written  application  of  seven 
(7)  members  of  the  governing  committee 
to  the  president,  made  within  five  (6)  days 
after  tne  committee's  report  has  been  pre- 
•ented;  in  which  case  the  governing  com- 
mittee may,  by  a  two-thirds  vote,  reverse 
the  report  of  the  committee,  and  such  re- 
▼ersal'shall  have  the  same  effect  as  if  the 
committee's  report  had  originally  been  fav- 
orable. If  a  report  be  favorable,  the  name 
of  the  candidate  shall  be  posted  in  the  stock 
exchange,  and  notice  given  that  a  ballot 
will  be  taken  at  the  next  stated  meeting  of 
the  governing  committee  in  order  that  every 
member  of  uie  exchange  may  have  an  op- 
portunity of  objecting  to  the  candidate's 
election;  such  objection  shall  be  in  writing 
to  the  president  of  the  governing  committee. 

''The  election  of  candidates  for  member- 
ship shall  be  held  by  the  governing  commit- 
tee, but  no  election  shall  be  valid  unless  at 
least  eighteen  (18)  ballots  be  cast;  and,  if 
five  (5)  ballots  be  cast  against  a  candidate, 
he  shall  be  declared  not  elected. 
"Article  11. 

"See.  1.  The  number  of  members  shall  be 
limited  to  two  hundred  and  thirty  (230). 

*'8ec  4.  Any  member  wishing  to  sell  his 
membership  shall  have  the  right  to  do  so, 
provided  he  has  no  unsettled  contracts  with 
or  claim  against  him  by  any  member  of  the 
stock  exchange,  for  transactions  arising  in, 
or  relating  to,  the  business  of  banker  or  a 
stock  or  exchange  broker;  but,  where  the 
arbitration  committee  shall  determine  that 
a^y  claims  or  contracts  exist»  the  governing 
committee  may,  except  in  cases  of  insol- 
vency, refuse  to  permit  the  membership  to 
be  sold,  until  such  claims  or  contracts  are, 
in  its  opinion,  satisfactorily  settled. 

'Tlie  proceeds  of  the  membership,  if  sold, 
shall,  after  deducting  all  charges  due  to  the 
exchange,  to  be  determined,  in  cases  of  conr 
trofersy,  by  the  arbitration  committee,  be- 
long to  its  owner's  creditors  in  the  ex- 
change, in  proportion  to  the  amount  of  their 
respective  claims,  determined  by  the  arbi- 
tration committee,  as  hereinbefore  provided 
in  S  fi»  article  5,  and  be  paid  accordingly; 
and  the  remainder,  if  any,  shall  be  paid  to 
the  owner. 


"Sec.  5.  Wlien  a  member  dies,  his  mem- 
bership shall,  within  one  year  thereafter, 
be  sold  or  transferred;  if,  however,  he  be 
indebted  to  any  member  of  the  stock  ex- 
change, then,  on  the  written  request  of  two 
thirds  of  the  creditors  in  interest,  saidmem-A 
bership  shall  be  sold,  at  the  discretion  ofg 
the  committeemen  admissions,  and  the  pro-* 
oeeds  thereof,  after  deducting  all  charges 
due  to  the  exchange,  to  be  determined  in 
case  of  controversy  by  the  arbitration  com- 
mittee, shall  be  paid  to  its  owner's  cred- 
itors who  are  members  of  the  exchange,  in 
proportion  to  the  amount  of  their  respective 
claims,  determined  as  hereinbefore  provided 
in  §  5,  article  5,  as  to  disputes  between  liv- 
ing members;  and  the  remainder,  if  any, 
shall  be  paid  to  the  legal  representatives  of 
the  deceased. 

"Tlie  membership  of  a  deceased  member 
shall  be  liable  for  all  dues  and  assessments 
which  may  be  made  by  the  exchange  from 
the  day  of  his  death  until  such  time  as  his 
membership  is  transferred. 

"Sec.  8.  Membership  in  the  exchange 
shall,  ipso  facto,  terminate  in  either  of  the 
following  cases: 

"1.  Fraud  in  any  transaction  arising  out 
of  tlie  member's  business  as  a  banker  or 
broker. 

"2.  Conviction,  by  a  jury,  of  any  infa^ 
mous  offense  or  felony.  And  the  commis- 
sion of  the  offense  shall  be  ascertained  in 
each  case,  after  notice  and  c^portunity  for 
hearing  by  a  vote  of  two  thirds  present  (be- 
ing a  majority  of  the  whole  number)  of  the 
governing  committee. 

"3.  Suspension  from  the  stock  exchange 
for  any  cause,  and  inability  for  one  year 
thereafter  to  comply  with  the  constitution, 
by-laws,  and  rules  as  to  eligibility  for  rein- 
statement. 

"Sec  9.  Upon  such  termination  of  mem- 
bership, tlie  said  membership  shall  be  s^d, 
at  the  discretion  of  the  governing  commit 
tee,  and  the  proceeds,  after  deducting  all 
charges  due  the  exchange  and  all  debts 
due  to  creditors  in  the  exchange,— whidi 
amounts  shall  be  determined  by  ^e  arbitra- 
tion committee, — shall  be  paid  to  the  ex* 
pelled  member,  bis  heirs  or  assigns. 
"Article  12. 

"Sec.  6.  Any  member  who  shall  be  de- 
clared a  bankrupt  shall,  ipso  facto,  be  sus- 
pended from  the  stock  exchange;  but  a  sus- 
)>ended  member,  presenting  a  certificate  of 
discharge  under  the  United  States  bank- 
rupt law,  becomes  eligible  under  the  rules  o 
for  reinstating  suspended  members.  § 

*  "Sec.  7.  If  any  suspended  member  fails* 
to  settle  with  all  his  creditors  within  six 
months  from  the  time  of  his  suspension,  his 
membership  may  be  disposed  of  by  the  com- 
mittee on  admissions,  and  must  be  sold  at 
the  end  of  twelve  months ;  and  the  proceeds, 
after  deducting  all  charges  due  to  the  ex- 
change, to  be  determined,  in  cases  of  con- 
troversy, by  the  arbitration  committee, 
shall  belong  and  be  paid  to  his  creditors  in 
the  exchange  in  accordance  with  9  3. 

"Sec.  11.  The  proceeds  arising  from  the 
sale  of  the  membership  of  an  insolvent  shall 
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be  divided  pro  rata  by  the  arbitration  eom- 
mittee  among  the  creditors  recorded,  aa  in 
B  3,  and  if  any  balance  remain  it  shall  be 
paid  over  to  the  insolvent. 

"The  by-laws  do  not  contain  any  provisioa 
relating  to  membership  or  its  transfer." 

As  a  conclusion  from  these  facts  and  from 
the  bankrupt  law,  the  referee  on  March  7, 
lUOO,  "ordered  that  the  trustee  sell  at  public 
auction  the  seat  or  membership  of  Edward 
D.  Page,  the  bankrupt,  and  all  his  right  and 
interest  therein,  subject  to  the  constitution 
and  by-laws  of  the  Philadelphia  Stock  Ex- 
change   regulating  membership  therein." 

The  appellant  petitioned  for  a  review  of 
the  referee's  order  by  the  district  court, 
averring  error  in  the  order  in  that  the  pe- 
titioner was  advised  and  believed  that  his 
membership  in  the  Philadelphia  Stock  Ez- 
cliange  was  not  property  within  the  mean- 
ing of  the  bankrupt  act  of  July  1,  18981^  nor 
was  it  an  asset  of  his  estate  which  oould  be 
sold  by  his  trustee  in  bankruptcy. 

On  June  10,  1900,  the  district  court  ap- 
proved the  order  of  siale  made  by  the  referee, 
and  directed  it  to  be  executed.  The  matter 
was  then  taken  for  review  to  the  circuit 
court  of  appeals,  which  court  confirmed  the 
order  of  the  district  court.  This  appeal 
was  thereupon  taken. 

Mr,  Georfl:e  W.  Jaeoba,  Jr.,  for  appel- 
lant. 

Meurs.  Henry   Ia  Barre  Jayae  and 
g  Eenry  IL  Edmnada  for  appellee. 

c 

*      Mr.    Justice    MeKenna    delivered    the 
opinion  of  the  court: 

The  case  presented  by  the  record  is  a  sim> 
pie  one,  and  does  not  call  for  elaborate  dis- 
cussion. Indeed,  it  has  been  virtually  ruled 
by  this  court.  Hyde  v.  Woods,  94  U.  8. 
625,  24  L.  ed.  265;  Sparhawk  t.  TerkeB,  142 
U.  8.  1,  35  I^  ed.  915,  12  Si^).  Gt  Rep.  104. 

Section  70  of  the  bankrupt  act  of  1898 
provides  that  the  trustee  shall  be  vested 
with: 

''The  title  of  tha  bankrupt  as  of  the  date 
lie  was  adjudged  a  bankrupt,  except  in  so 
far  as  it  is  property  which  is  exempt,  to  alL 
•    •    • 

^(8)  Powers  which  he  might  have  exer- 
cised for  his  own  benefits    .    .    • 

''(5)  Propertr  which  prior  to  the  filing 
<of  the  petition  he  could  by  any  means  have 
transferred,  or  which  might  have  been  levied 
tipcffi  and  sold  under  judicial  process."  [30 
SUt.  at  L.  560,  chap.  541,  U.  S.  Oomp.  Stat. 
1001,  p.  3451.1 

This  section,  with  that  which  provides  for 
exemptions  of  property,  constitute  the  ele- 
ments to  be  considered. 

Section  6  of  the  bankrupt  act  provides  as 
follows: 

''This  act  shall  not  affect  the  allowance  to 
bankrupts  of  the  exemptions  which  are  pre- 
scribed by  the  state  laws  in  force  at  the 
time  of  the  filing  of  the  petition  in  the  state 
wlwnin  they  have  had  ttieir  domicil  for  the 
■ix  months,  or  the  greater  portion  thereof. 
Immediately  preceding  the  filing  of  the  pe- 

tmoB.'* 

»V.  &  Comp.  St  IMU  p.  Mil. 


1.  Was  the  seat  in  the  fttddc  exchange 
property  which  could  have  been  by  any 
means  transferred,  or  which  might  have 
lieen  levied  upon  and  sold  under  judicial 
process  T  If  the  seat  was  subject  to  either 
maimer  of  disposition,  it  passed  to  the  true- 
tee  of  the  appellant's  estate. 

We  think  it  could  have  been  transferred 
within  the  meaning  of  the  statute.  Hie  ap- 
pellant could  have  sold  his  membership,  the 
purchaser  taking  it  subject  to  election  by 
the  exchange,  and  some  other  conditiona  It 
had  decided  value.  The  appellant  paid  for 
it  in  1880,  $5,500,  and  he  testified  that  the 
last  price  he  had  heard  paid  for  a  seat  was 
^,500.  One  or  the  other  of  these  sums,  or, 
at  any  rate,  some  sum,  was  the  value  of  the  e« 
seat.  It  was  property  and  substantial  § 
property  to  the  extent  ofsome  amount,  not-* 
withstanding  the  contingencies  to  which  it 
was  subject.  In  other  words,  the  buyer 
took  tlie  risk  of  the  contingencies.  And  th^ 
seem  to  be  capable  of  estimation.  The  ap- 
pellant onoe  estimated  them  and  paid  $5,500 
for  the  seat  in  controversy;  another  buyer 
estimated  them  and  paid  $8,500  for  a  seat* 
A  thing  having  such  vendible  value  must  be 
regard^  as  property,  and  as  it  could  have 
been  transferred  by  some  means  by  appel- 
lant (one  of  the  conditions  expressed  in  f 
70)  it  passed  to  and  vested  in  his  trustee. 
Whether  it  was  subject  to  levy  and  sale  by 
judicial  process  we  need  not  consider  exee|& 
ineidentally  in  discussing  the  next  oonten- 
tion. 

2»  To  sustain  the  claim  of  exemption  un- 
der the  state  law,  and  therefore  under  the 
bankropt  act,  appellant  relics  upon  the  de- 
cisions oi  the  supreme  court  of  the  state  of 
Pennsylvania.  If  those  decisions  are  inter- 
pretatioae  of  the  state  statute,  we  must 
yield  to  their  authority.  If  they  are  dec- 
larations of  general  law, — mere  definitions 
ol  property,— we  may  dispute  their  con- 
clusions if  their  reasoning  does  not  per» 
suade. 

Two  eases  mrt  el  ted  by  appellant:  Thomp^ 
son  V.  AdamSf  §3  Pa.  55,  and  Paneoast  t« 
Oowen,  93  I'a.  60. 

In  Thompson  v.  AdatM  the  following 
facts  were  presented  (we  quote  from  ap* 
pellant's  brief) : 

"Thompson  furnished  to  Richards  the 
money  with  which  to  purchase  a  member- 
ship  seat  in  the  Philadelphia  Stock  Ex- 
change. Richards  subsequently  died  ii^ 
debt^  to  sundry  members  of  the  exchange^ 
and  his  seat  was  sold  by  it  under  its  rules* 
to  satisfy  these  claims,  which  were  in  excess 
of,  and  exhausted,  the  proceeds  realized. 
Thompson  sued  Adams  et  at,,  trading  as  the 
Philadelphia  Stock  Exchange,  to  recover 
the  proceeds  of  the  seat  in  the  treasurer's 
hands,  claiming  to  be  the  equitable  owner 
of  the  seat,  as  against  the  creditors  of  Rich- 
ards in  the  exchange.*' 

The  entire  opinion  of  the  court  was  as  fol- 
lows: 

'*The  constitution  and  articles  of  a  volun- 
tary association  such  as  the  Philadelphia 
houii  of  brokers  are  law  as  to  the  members. 
The  plaintiff  below  was  not  a  member,  but 
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M  bsd  fumlthed  the  money  by  wMeh  Richards 
g  obtained  a  aeat.    Hie  contention  is  that  he 

•  is  the  equitable  owner  of  the  seat  and  had 
title  to  what  was  received  for  it,  and  that 
the  defendant  had  no  right  to  apply  the  pro- 
ceeds to  the  debts  due  by  Richards  to  other 
members,  in  pursuance  of  the  terms  of  the 
constitution  of  the  club.  But  why  nott 
Richards  was  the  member  of  the  board,  the 
legal  owner  of  the  seat,  and  the  plaintiff  an 
entire  stranger,  unknown  to  the  association. 
The  members  give  credit  to  each  other  in 
part,  no  doubt,  upon  the  faith  of  the  liabil- 
i|b^  of  a  member's  seat  to  them  for  his  debts. 
There  is  nothing  unlawful  or  unreasonable 
in  this  regulation.  The  seat  is  not  prop- 
erty, in  the  eye  of  the  law;  it  could  not  be 
seized  in  execution  for  debts  of  the  mem- 
iHsrs.  It  is  the  mere  creation  of  the  board, 
and  of  course  was  to  be  held  and  enjoyed 
with  all  the  limitations  and  restrictions 
which  the  constitution  of  the  board  chose  to 
put  upon  it." 

It  is  manifest  that  the  court  did  not  rest 
its  decision  upon  the  exemption  of  the  prop- 
erty under  a  statute  of  the  state.  It  as- 
serted simply  the  rights  of  the  members  of 
the  club,  under  its  constitution,  to  be  pre- 
ferred in  the  payments  of  their  claims.  It 
is  true,  the  court  said,  "the  seat  is  not  prop- 
erty, in  the  eye  of  the  law;  it  could  not  be 
seized  in  execution  for  debts  of  the  mem- 
bers." This  language  is  not  very  clear.  It 
is  not  cei-tain  whether  the  learned  court  in- 
tended to  say  that  the  seat  was  not  property 
at  all,  or  not  property  because  it  could  ndt 
be  seized  in  execution  for  debts.  If  the 
former,  we  cannot  concur.  The  facts  of 
this  case  demonstrate  the  contrary.  If  the 
latter,  it  does  not  aitect  the  pending  con- 
trover^.  The  power  of  the  appellant  to 
transfer  it  was  sufficient  to  vest  it  in  his 
trustee. 

''The  case  of  Pamcowi  v.  Gowen*'  (we 
quote  again  from  appellant's  brief)  involved 
''an  aiUchraent  against  the  Philadelphia 
Stock  Exchange,  sought  by  a  creditor  of  a 
member  in  good  standing,  to  compel  the  sale 
of  his  seat  in  satisfaction  of  a  judgment 
debt,  which  was  refused  on  appeal  to  the 
supreme  court,  after  an  exhaustive  exami- 
nation by  the  court  of  the  exchange  rules." 
The  opinion  was  ss  follows: 

^A  seat  in  the  board  of  brokers   is    not 

property  subject  to  execution  in  any  form. 

It  IS  a    mere  personal    privilege,    perhaps 

^  more  accurately  a  license  to  buy  and  sell  at 

g  the  meetings    of    the    board.     It  certainly 

•  could  not  be  levied  on  and  sold  under«a  fl.  fa. 
The  sheriff's  vendee  would  acquire  no  title 
which  he  could  enforce;  nor  is  it  within 
either  the  words  or  the  spirit  of  the  act  of 
June  10,  1830  (§  36,  Pamph.  L.  707),  pro- 
viding for  attachment  on  judgment.  Wheth- 
er the  proceeds  of  the  sale  of  the  seat  in  the 
hands  of  the  treasurer  of  the  board  and  pay- 
able to  the  defendant,  according  to  the  regu- 
lations and  by-laws  of  the  board,  could  be 
thus  reached  As  an  entirely  different  ques- 
tion. This  and  no  more  ia  what  wq  ander- 
stAud  to  have  been  decided  by  the  Supreme 


Court  of  the  United  States  in  Eyie  t. 
Woods,  94  U.  S.  525,  24  L.  ed.  265,  whex« 
Mr.  Justice  Miller  says:  'If  there  had  been 
left  in  the  hands  of  uie  defendants  any  bal* 
ance  after  paying  the  debts  due  to  the  mem* 
hers  of  the  lx>ard,  that  balance  might  hav» 
been  recovered  by  the  assignee'  in  bank^ 
ruptcy." 

There  is  an  absence  in  the  latter  case,  a» 
there  was  in  the  other,  of  any  purpose  to* 
construe  a  statute,  and  the  test  of  property 
is  the  same  as  in  the  other  case,— rjiability 
to  be  levied  upon  and  sold  under  a  fl.  fa^ 
An  attempt  to  enforce  such  a  levy  and  sato* 
was  made  in  both  actions  to  the  exdusiooi 
of  the  rights  of  other  members  of  the  asso*' 
elation.  The  attempt  was  properly  de- 
feated. Undoubtedly  the  seat  in  the  board 
''was  to  be  held  and  enjoyed  with  all  tho 
limitations  and  restrictions  which  the  con- 
stitution of  the  board  chooses  to  put  upon 
it" 

We  expressed  that  limitation  in  Hyde  T« 
Woods,  94  U.  8.  525,  24  L.  ed.  265,  but  w<s 
decided,  nevertheless,  that  a  seat  was  prop- 
erty, and  that  if  upon  its  sale  any  balance 
was  left  after  paving  the  debts  due  to  the 
members  of  the  board,  that  balance  could 
be  recovered  by  the  assignee  in  bankruptcy. 
This  was  not  denied  by  the  supreme  court 
of  Pennsylvania,  and  it  may  be  that  tho 
court  only  intended  to  declare  the  priority 
of  board  creditors  over  general  creditors^ 
If  so,  the  decision  expresses  no  rule  witlft 
which  we  need  take  issue,  or  which  is  reIo> 
vant  to  the  pending  controversy.  •  Nor,  ia- 
deed,  if  the  case  may  be  construed  mors 
broadljr.  l^he  bankrupt  act  of  1898  has 
made  its  o^vn  rule.  For  the  same  reason  it 
is  not  necessary  to  review  the  cases  eiteci 
from  otlier  jurisdictions.  Whatever  is  in 
them  favorable  to  appellant's  coatentioA 
was  based  upon  the  inability  that  the  re> 
spective  courts  found  in  the  law  to  transfers 
a  title  which  could  be  insisted  upon  and  en- 9 
joyed  against  the  consent  of  tha*associatioD«  * 
Knt  that  conisequence,  in  our  judgment,  af- 
fects the  value  of  a  seat  in  a  stock  board« 
not  its  existence  as  property.  T^e  contin- 
gencies which  may  defeat  or  affect  its  title,. 
or  its  enjoyment,  will  be  reflected  in  ita 
price,  and  if,  notwithstanding  them,  a  seat 
has  a  vendible  value  of  from  $5,000  to  $8,- 
000,  it  would  seem  that  the  law  should  ha^e 
some  process  to  reach  it  for  the  benefit  of 
creditors.  And  the  bankrupt  act  supplies 
the  process.  The  trustee  of  a  bankrupt's 
estate  is  the  bankrupt's  assignee,  and  we 
only  repeat  the  statute  when  we  say  that 
the  trustee  is  vested  with  whatever  the 
bankrupt  can  convey.  And  the  statute  it 
something  more  than  another  mode  of 
transferring  property  in  iwoitum.  It  is  a 
gift  of  privileges,  and  expresses  the  condi- 
tions upon  which  they  are  conferred. 

To  establish  the  exemption  of  the  seat 
under  the  state  law  counsel  quotes  the  pro^ 
visions  of  the  local  insolvent  law  of  Jun» 
16..  1836   (Pa.  Laws,  72),  as  follows: 

'That  every  Ineolvent  shall  be  entitled  to 
retain  all  such  articles  as  may  by  law  he> 
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exempted  from  levy  and   fiftle   upon  execii- 
Uon."     (»  37.) 

"Every  such  debtor  shall  be  entitled,  not- 
withstanding his  assignment,  in  conformity 
with  this  act,  to  retain  for  the  use  of  him- 
self and  liis  family  all  such  articles  as  are 
or  may  be  by  law  exempted  from  levy  or 
sale  on  any  execution,  or  from  distress  for 
rent,  and  the  property  in  sudi  articles  shall 
not  pass  to  his  trustees."     (S  38.) 

It  is  argued  that  the  supreme  court  of 
the  state,  having  decided  that  a  seat  in  the 
stock  board  is  not  subject  to  levy  and  sale 
under  execution,  it  becomes  under  those 
provisions  property  exempt  from  debts  un- 
der the  state  law,  and  exempt  therefore 
under  S  6  of  the  national  bankrupt  act. 

But  there  is  nothing  in  the  opinion  of  the 
ooui't  which  intimates  an  intention  to  con- 
strue the  statute  of  1836  or  that  the  deci- 
sion would  give  to  the  statute  the  effect  as- 
serted. If  such  had  been  the  intention  no 
question  would  have  been  reserved  or  men- 
uoned  of  the  right  of  general  creditors  to 
resort  to  the  proceeds  of  the  sale  of  a  seat 
after  board  creditors  should  be  paid.    Not 

Qonly  the  seat,  but  the  proceeds  of  its  sale, 

o  would  be  exempt. 

*  *  Another  answer  is  urged  to  the  oonten- 
tion.  By  the  act  of  April  9,  1849  (Pa. 
Laws,  533,  S  1),  it  is  enacted:  "In  lieu  of 
the  property  now  exempt  bv  law  from  levy 
and  sale  on  execution  issuea  upon  any  judg- 
ment obtained  upon  contract  and  distress 
for  rent  property  to  the  value  of  $300,  ex- 
clusive ot  all  wearing  apparel  of  the  defend- 
ant and  his  family  and  all  bibles  and  school 
books  in  use  in  the  family  (which  shall  re- 
main exempted  as  heretofore)  and  no  mort 
owned  by  or  in  possession  of  any  debtor, 
•hall  be  exempt  from  levy  and  sale  on  exe- 
eutioa  or  by  distress  for  rent.** 
Judgment  affirmed. 


(187  U.  8.  419) 

WESTERN    UNION    TELEORAPH  OOM- 
PANY,  Plff.  in  Err,, 

BOROUGH  OF  NEW  HOPE. 

Oonatitutional  law—^iaie  regulation  of  in- 
terstate commeroe-Aioenae  on  telegraph 
polee  and  mree. 

An  ordinance  Imposing  a  license  fee  on  tele- 
graph poles  and  wires  within  the  limits  of 
the  municipality  Is  not  obnoxious  to  the  com- 
merce clause  of  the  Federal  Constitution 
when  applied  to  poles  and  wires  used  for 
Interstate  business,  although  It  yields  a  re- 
turn In  excess  of  the  amount  necessary  to 
reimburse  the  municipality  for  the  cost  of 
supervision  and  inspection. 

[No.  101.) 

Argued  December  2,  5,  1902.    Decided  Jan- 
uary 5,  1903. 

IN  ERROR  to  the  Superior  Gourt  of  the 
State  of  Pennsylvania  to  review  a  iudg- 
ment   which   affirmed   a   judgment  of  the 


Court  of  Common  Pleas  of  Bucks  Ocmnty 
rendered  upon  a  verdict  in  favor  of  the 
plaintiff  in  an  action  to  recover  license  fees 
for  telegraph  poles  and  wires.    Afflrtned. 

See  same  case  below.  16  Pa.  Super.  CL 
306. 

Statement  by  Mr.  C^ief  Justice  Fvllevt 
Bv  an  ordinance  passed  in  1894,  the  bor- 
ough of  New  Hope,  Pennsylvania,  imnosed 
an  annual  license  fee  of  $1  per  pole  and  $2.- 
50  per  mile  of  wire  on  the  telegraph,  tele- 
phone, and  electric-light  poles  and  wires 
within  its  limits.  The  Western  Union  Tele- 
graph Company  had  constructed  prior  there- 
to, and  had  since  maintained  and  operated, 
a  line  of  telegraph  poles  and  wires  through^ 
the  borough,  ana  this  was  an  action  brought^ 
in  the  court  of  common  pleas  of  Bucki*eoun-* 
ty,  in  that  state,  against  the  company  to  re- 
cover license  fees  for  the  four  years  com- 
mencing with  1895.  The  case  came  on  for 
trial  before  the  court  and  a  jury,  and  plain- 
tiff put  in  evidence  the  ordinance  in  ques- 
tion, and  it  was  agreed  "between  the  parties 
that  for  the  year  Beginning  October  1.  1895, 
there  were  75  poles  and  20  miles  of  wire^ 
and  for  the  three  succeeding  years,  begin- 
ning October  1,  1896,  there  were  36  poles 
and  12  miles  of  wire  maintained  by  the  de- 
fendant in  said  borDUgh."  Plaintiff  then 
rested,  and  defendant  offered  evidence  tend- 
ing to  show  that  the  wires  were  used  as 
through  wires,  for  the  transmission  of  mes- 
sages between  the  different  states,  and  the 
United  States  and  foreign  countries;  that 
the  company  had  no  office  at  New  Hope, 
which  it  operated  itself,  but  that  the  Phila- 
delphia &  Reading  Railroad  Company  han- 
dled tiie  business  there,  and  transferred  it 
to  the  Western  Union  at  Philadelphia;  that 
no  part  of  the  business  that  went  to  or  from 
New  Hope  went  over  these  lines  of  wires  and 
poles;  and  that  the  local  business  handed 
to  the  Western  Union  at  Philadelphia 
amounted  to  from  about  $7  to  $7.50  per 
month.  The  evidence  further  tended  to 
show  that  the  cost  value  of  its  lines  through 
New  Hope  was  about  $372,  and  that  the  cost 
of  inspection,  repairs,  and  maintenance  of 
the  plant  of  the  company  had  averaged  for 
thirteen  years  $1.49^  per  wire  per  annum; 
that  since  October,  1894,  the  borough  had 
not  expended  any  money  on  account  of  the 
poles  and  wires  of  the  company;  that  its  ex- 
penditures were  for  repairing  streets,  street 
lamps,  moderate  sums  in  payment  of  official 
services,  etc.,  and  that  when  on  holidays  the 
burgess  saw  fit  to  appoint  a  policeman  he 
often  called  on  the  constable,  who  was  gen- 
erally paid  $2.50  per  day.  A  lineman  t^ti- 
fled  that  during  those  vears  the  borough 
never  did  aji3rthing,  to  his  knowledge,  ''m 
the  way  of  inspecting  or  repairing  or  remov- 
ing or  anything  else  in  connection  with  the 
p(M€8  and  wires  of  those  telegraph  compa- 
nies." Defendant  contended  that  the  re- 
quirement of  payment  of  the  license  fee  in 
question  amounted  to  a  regulation  of  com- 
merce, and  that  the  ordinance  was  therefore^ 
void.  ej 

The  court  left  it  to  the  jury  to  find  wheth-7 
er  the  license  fee*exceeded  what  was  reason- 


T  L  Bee  Commerce,  vol.  10,  Cent  Dig.  ||  117,  111. 
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able  under  tiie  circumstanoes.  The  juiy  re- 
turned a  verdict  in  favor  of  the  plaintiff, 
and  judgment  was  rendered  thereon,  which 
on  error  to  the  superior  court  was  affirmed. 
16  Pa.  Sujper.  Ct.  306.  The  supreme  court 
of  Pennsylvania  refused  to  allow  an  appeal 
to  that  court. 

Mesara.  Silas  W,  Pettit,  Robert  M. 
Tardley,  H,  B,  Oill,  George  H.  Fearona  and 
Meeere,  Brown  d  Welle  for  plaintiff  in  er- 
ror. 

Mr.  Williani  O.  Byan  for  defendant  in 
2  error. 

*  *Mr.  Chief  Justice  Fuller  delivered  the 
10  opinion  of  the  court: 

9     It  is  conceded  that  the  borough  had  the 

*  ri£^t»  in  the  eicercise^of  its  police  power,  to 
impose  a  reasonable  license  fee  upon  tele- 
graph poles  and  wires  within  its  limits,  and 
Uiat  an  ordinance  imposing  such  fee  is  to  be 
taken  as  prima  facie  reasonable.  But  it  is 
insisted  that  on  the  evidence  in  this  case 
the  presumption  of  reasonaJbleness  is  rebut- 
ted, and  that  the  ordinance  as  administered 
is  void  because  a  regulation  of  interstate 
eommerce.  While  in  the  exercise  of  its  con- 
trol over  its  streets,  it  is  itdmit44yi  that  the 
borough  may  supervise  the  location  of  the 
poles  erected  to  sustain  the  wires  of  the 
plaintiff  in  error,  may  require  them  to  be 
marked,  may  make  such  inspection  of  them 
as  may  be  necessaiy  to  protect  the  publio 
welfare,  and  may  impose  a  reasonable  license 
fee  for  the  cost  of  such  regulation  and  su- 
pervision, and  of  the  issuing  of  such  permits 
ea  may  be  re<^uired  for  the  enforcement 
thereof,  yet  it  is  contended  that  if  the  li- 
cense fee  turned  out  to  be  in  excess  of  the 
amount  necessary  to  reimburse  the  munici- 
pality the  ordinance  became  unreasonable 
and  invalid.  The  superior  oourt  in  its  opin- 
ion referred  to  many  decisions  of  the  su- 
preme oourt  of  Pennsylvania  as  definitely 
establishing,  among  other  propositions, 
"that  in  an  action  to  recover  the  license  fee 
for  a  particular  year,  the  same  being  pay- 
able at  the  beginning  of  the  year,  the  fact 
that  the  borough  or  city  did  not  expend 
money  for  inspection,  supervision,  or  police 
surveillance  of  the  poles  and  wires  in  that 
year  is  not  a  defense;,"  and  "that  the  courts 
will  not  declare  such  ordinance  void  because 
of  the  alleged  unreasonableness  of  the  fee 
charged,  unless  the  unreasonableiiess  be  so 
Nearly  apparent  as  to  demonstrate  an  abuse 
of  discretion  on  the  part  of  the  municipal 
authorities."  And  it  was  said  that  in  many 
of  the  cases  cited  the  license  fee  was  the 
same  as  that  imposed  by  this  ordinance. 
16  Pa.  Super.  Ct  309.  Tbe  supreme  oourt 
afftrmed  the  Judgment  in  a  similar  case  on 
the  opinion  given  below  in  this.  202  Pa. 
632,  52  Ati.  127. 

In  Cheeter  City  v.  Western  U.  Teleg,  Co. 
164  Pa.  464,  25  Atl.  1734,  in  which  it  was 
averred  in  the  affidavit  of  defense  that  the 
rates  charged  were  at  least  five  times  the 
amount  of  the  expense  involved  in  the  su- 
pervision exercised  by  the  municipality, 
the  supreme  court  said :  "For  the  purposes 
id  this  case  we  must  treat  this  averment  as 


true,  as  far  as  it  goes.  The  difficulty  is  its 
does  not  go  far  enough.  It  refers  only  to^ 
the  usual,  ordiiiary,*or  necessary  expense  of  * 
municipal  officers,  of  issuing  licenses  and 
other  expenses  thereby  imposed  upon  the 
municipality.  It  makes  no  reference  to  the 
liabili^  imposed  upon  the  city  by  the  erec- 
tion of  telegraph  poles.  It  is  the  duty  of 
the  city  to  see  that  the  poles  are  safe,  and 
properly  maintained,  and  should  a  citizen  be 
injured  in  person  or  property  by  reason  of 
a  neglect  of  such  duty,  an  action  might  lie 
against  the  city  ior  the  consequences  of  such 
neglect.  It  is  a  mistake,  therefore,  to 
measure  the  reasonableness  of  the  charge  by 
the  amount  actually  expended  b^  tbe  city 
for  a  particular  year,  to  the  particular  pur- 
poses specified  in  the  affidavit.^ 

In  Taylor  v.  Poetal  Teleg,  Cable  Co,  202 
Pa.  583,  52  Atl.  128,  the  supreme  court 
said:  "Clearly  the  reasonableness  of  the 
fee  is  not  to  be  measured  by  the  value  of  the 
poles  and  wires  or  of  the  land  occupied,  nor 
by  the  profits  of  the  business.  The  elements 
which  enter  into  the  charge  are  the  neces- 
sary or  probahle  expense  incident  to  tbe  is- 
suing of  the  license  and  the  probable  ex- 
pense of  such  inspection,  reg[ulation,  and  po- 
lice surveillance  as  municipal  authorities 
may  lawfully  five  to  the  erection  and  main- 
tenance of  uie  poles  and  wires.  .  .  • 
Whether  or  not  the  fee  is  so  obviously  ex- 
cessive as  to  lead  irresistibly  to  the  conclu- 
sion that  it  is  exacted  as  a  return  for  the 
use  of  the  streets,  or  is  imposed  for  revenue 
purposes,  is  a  question  for  the  courts,  and 
is  to  be  determined  upon  a  view  of  the  facts, 
not  upon  evidence  consisting  of  the  opinions 
of  witnesses  as  to  the  proper  supervision 
that  the  municipal  authorities  might  prop- 
erly exercise  ana  the  expense  of  the  same." 
And  see  Philadelphia  v.  Weetem  U.  Teleg. 
Co,  32  C.  C.  A.  246,  60  U.  8.  App.  308,  89 
Fed.  464. 

Concurring  in  these  views  in  general,  we 
think  it  would  be  going  much  too  far  for  us 
to  decide  that  the  test  let  up  by  the  pis  in- 
tiff  in  error  must  be  necessarily  applied,  and 
the  ordinance  held  void  because  of  failure  to 
meet  it.  As  the  supreme  court  pointed  out, 
the  elements  entering  into  the  charge  are 
various,  and  the  court  of  common  pleas,  the 
superior  courts  and  the  supreme  court  of 
Pennsylvania  have  held  it  to  be  reasonable, 
and  we  cannot  say  that  their  conclusion  is 
so  manifestly  wrong  as  to  justify  our  inter- h 
position.  9 

*  This  license  fee  was  not  a  tax  on  the* 
property  of  the  company,  or  on  its  transmis- 
sion of  messages,  or  on  its  receipts  from 
such  transmission,  or  on  its  occupation  or 
business,  but  was  a  charge  in  the  enforce- 
ment of  local  governmental  supervision,  and 
as  such  not  in  itself  obnoxious  to  the  clause 
of  the  Constitution  relied  on.  8t.  Louie  v. 
Western  V.  TeUg,  Co.  148  U.  8.  02,  37  L. 
ed.  380,  13  Sup.  Ot  Rep.  485,  149  U.  S.  465. 
37  L.  ed.  810,  13  Sup.  CL  Rep.  990. 

Judgment  affirmed. 

Mr.  Justice  Wliite,  Mr.  Justice  Peek- 
ham,  and  Mr.  Justice  MoKemia  dissented. 


(187  U.  a  611) 

DIAMOND  GLUE  COMPANY,  Plff.  in  Brr., 

9, 

UNITED  STATES  GLUE  COMPANY. 

foreign  eorparaiiont — traaisaetion  of  husi- 
nesa  within  state — statutes — when  retro- 
active— impairing  obligation  of  oontraot — 
regulation  of  interstate  oommeroe — oaUd- 
ity  of  severable  provisions. 

1.  A  contract  under  which  a  foreign  corpora- 
tion la  to  haye  the  management  of  the  man- 
ufacturing In  a  factory  within  the  atate,  and 
la  to  asalat  In  the  operation  of  anch  factory 
and  keep  It  anpplled  with  a  anperlntendent, 
calla  for  the  tranaactlon  of  boalneaa  within 
the  atate,  within  the  meaning  of  Wla.  Stat. 
1898,  li  1770b,  4978,  forbidding  foreign 
eorporatlona  to  transact  bualneaa  In  the 
state  nntll  they  have  filed  a  copy  of  their 
charter  with  the  secretary  of  state. 

%  A  statute  which  prohibits  a  foreign  cor- 
poration which  has  not  filed  a  copy  of  Its 
rharter  with  the  secretary  of  state,  from 
transacting  business  In  the  stats  after  the 
date  on  which  such  statute  goes  Into  effect. 
Is  not  retroactive  with  regard  to  that  busi- 
ness, even  though  such  business  be  done  In 
pursuance  of  an  earlier  contract. 

Z.  The  ohllgatloD  of  a  contract  which  calla  for 
the  transaction  of  business  within  the  state 
by  a  foreign  corporation  which  has  not  filed 
a  copy  of  its  charter  with  the  secretary  of 
state  Is  not  Impaired  by  Wis.  Stat  1898,  %% 
1770b,  4978,  making  such  contracts  wholly 
▼old  on  the  corporation's  behalf,  but  enforoe- 
mble  against  It,  although  such  statute  was 
by  Its  terms  not  to  go  Into  effect  until  after 
the  contract  was  entered  Into, — at  least 
where  It  was  enacted  before  the  contract 
was  made. 

4.  A  contract  under  which  a  foreign  corpora- 
tion was  to  superintend  the  operation  of  a 
factory  within  the  state,  and  control,  han- 
dle, and  sell  Its  output.  Is  not  relieved  from 
the  operations  of  Wis.  Stat  1898,  If  1770^ 
4978,  prohibiting  foreign  corporations  from 
transacting  business  within  the  state  until 
they  have  filed  a  copy  of  their  charter  with 
the  secretary  of  state,  because  the  contem- 
plated traffic  In  the  product  might  extend  be- 
yond the  limits  of  the  state. 

6.  The  validity  of  Wis.  Stat  1898,  ff  1770b, 
4978,  so  far  as  It  prohibits  foreign  corpora- 
tions from  transai!ting  business  within  the 
state  until  they  have  filed  a  copy  of  their 
charter  with  the  secretary  of  state,  Is  not 
affected  by  Its  possible  Invalidity  as  respects 
partnerships,  where  It  is  apparent  on  the  face 
of  the  statute  that  the  application  of  Its  pro- 
visions to  corporations  is  severable  from  and 
Independent  of  Its  application  to  partner- 
ships. 

[Na  119.] 

Argued   December   16,   17,   1902.     Decided 
January  5, 190S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Wisconsin  to  review  a  judgment  in  favor  of 
defendant  in  an  action  for  a  brea/ch  of  a 
written  contract.    Affirmed. 

See  same  case  below,  on  demurrer  to  mat- 
ter set  up  in  the  answer  as  barring  the  ac- 
tion, 103  Fed.  838. 
The  facts  are  stated  in  the  opinion* 
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Messrs,  Edsar  A*  Banerofty  ^foouMl 
Adams,  Franklin  D.  Loeke,  and  George  B. 
Noyes  for  plaintiff  in  error. 

Messrs.  Cltarlefl  Quarto*,  J.  V. 
Qnarles,  and  George  Lines  for  defendant  in 
error. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court:  ^ 

This  is  an  action  upon  a  written  contract  g 
allefring  a  breach*  and  claiming  damages.  • 
It  was  brought  in  the  United  States  circuit 
court  for  the  eastern  district  of  Wisconsin 
b^  an  Illinois  corporation  against  a  Wiscon* 
sin  corporation.  On  June  25,  1898,  the  date 
when  the  contract  was  made,  a  law  had  been 
enacted  in  Wisconsin,  to  go  into  operation 
later,  on  September  1,  1898,  requiring  cor- 
porations incorporated  elsewhere  to  file  a 
copy  of  their  charter  with  the  secretary  of 
state,  and  to  pay  a  small  fee  as  a  condition 
of  doing  business  there.  Wis.  Stat  1898» 
%%  17706,  4978.  This  it  was  admitted  that 
the  plaintiff  had  not  done,  and  the  defend- 
ant set  up  that  the  contract  was  a  contract 
to  do  business  in  Wisconsin  after  the  stat- 
ute took  effect,  ejid  that  the  defendant  waa 
justified  by  the  statute  in  declining  to  go 
on.  The  judge  sustained  this  defense^  and 
the  plaintiff  excepted,  contending  that  the 
statute  did  not»  and  could  not,  constitution- 
ally affect  its  rights  under  the  contraiet  in 
question.  It  brin^i  the  case  here  by  a  writ 
of  error. 

The  contract  was  one  by  which  it  was 
agreed  that  the  plaintiff  should  supervise 
the  plans  for  a  glue  factory  to  be  built  by 
the  defendant  on  a  site  to  be  selected  within 
sixty  days ;  that  it  should  have  the  manage- 
ment of  the  manufacturing  in  the  same^  and 
should  operate  it  for  the  defendant;  that  its 
officers  should  give  the  factory  such  per- 
sonal supervision  as  might  be  necessary,  and 
give  the  defendant  in  the  management  and 
operation  of  the  factory  the  benefit  of  their 
ex]}erienoe  and  of  the  plaintiff's;  that  the 
plaintiff  should  furnish  and  Iceep  the  de- 
fendant supplied  with  a  superintendent; 
that  it  should  control^  handle,  and  sell  the 
entire  output  of  the  factory ;  that  it  should 
refrain  from  manufacturing  hide  or  calf 
glues  at  any  of  its  own  factories;  and  that 
It  should  guarantee  payment  on  all  sales 
made  by  it,  and  should  receive  certain  com- 
missions for  its  services.  The  contract  was 
to  run  for  five  years  from  the  time  that  the 
plant  was  finished  and  began  work.  It  was 
understood  that  the  proposed  factory  was 
to  be  in  Wisconsin.  A  site  was  selected 
near  Milwaukee,  and  in  a  little  over  a  year 
from  the  date  of  the  contract,  on  July  25  or 
26,  1899,  the  plant  was  built  and  put  in 
opeiution.  CO 

The  section  of  the  Wisconsin  statutes  re-^ 
lied  on  by  the* defendant,  stated  more  at* 
length ,  forbade  corporations  organized  other- 
wise than  under  the  laws  of  that  state  to 
transact  business  in  the  state  until  they 
should  have  filed  a  copy  of  their  charter 
^vith  the  secretary  of  state,  which  act,  by 
the  same  statute,  constituted  the  secretary 
of  state  the  attorney  of  the  corporation  for 
the  service  of  process.    A  failure  to  comply 
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with  ftiiT  of  the  provisioos  of  the  seedon 
subjected  the  oorporation  to  a  fine.  It  waa 
provided  further  that  ever^  contract  made 
tjy  such  corporation  affecting  the  personal 
liability  thereof  or  relating  to  property 
within  the  state  before  compUance  with  the 
section  should  be  whollv  void  on  its  behalf, 
but  should  be  enforceable  against  it.  A  fee 
of  $26  was  to  be  paid  for  filing  the  charter. 
See  Aahktnd  Lumber  Co,  v.  Detroit  Salt  Co. 
(Wis.)   89  N.  W.  904. 

According  to  the  undisputed  testimony  of 
the  plaintiff's  vice  presidenty  who  executed 
the  contract,  the  instrument  was  signed  in 
Wisconsin,  and  at  all  events,  if  it  was  exe- 
cuted with  a  view  to  the  carrying  on  of  busi- 
ness in  that  state  by  the  plaintiff,  the  law 
of  Wisconsin  must  be  applied.  London 
Asaur,  Co.  v.  Companhia  de  Moctgens  do  Bar^ 
retro,  167  U.  S.  149,  160,  161,  42  L.  ed.  121, 
17  Sup.  Ct  Rep.  785;  Orwoea  v.  Johnson, 
166  Mass.  211,  15  L.  R.  A.  834,  30  N.  B. 
818.  There  is  no  controversy  on  this  point. 
But  it  is  said  that  the  contract  did  not  con- 
template the  canryinf;  on  of  business  by  the 
plaintiff  in  Wisconsin,  that  at  most  it  is 
ambiguous,  and  that  practically  it  was  con- 
strued in  accordance  with  the  plaintiff's 
contention.  The  declaration  is  on  the  con- 
tract, and  by  that  the  plaintiff  must  stand 
or  fall.  We  see  no  ambiguity  in  its  terms. 
The  plaintiff  was  to  have  the  management 
of  the  manufacturing,  was  to  operate  the 
factory,  or  at  least  to  assist  in  operating  it, 
and  to  keep  it  supplied  with  a  superintend- 
ent It  did  assist  in  operating  by  its  offi- 
cers, and  did  supply  a  superintendent,  and 
whether  in  his  superintendence  he  in  fact 
acted  as  agent  for  the  plaintiff  or  the  de- 
fendant, what  the  contract  required  is  plain. 
It  called  for  a  carrying  on  of  business  in 
Wisconsin  by  the  plaintiff  at  a  time  when  to 
carry  it  on  without  filing  a  copy  of  the 
plaintiff's  charter  was  forbidden  by  the  laws 
of  the  state;  See  Connecticut  Mut.  L.  Ins. 
Co.  T.  Spratley,  172  U.  S.  602,  611,  43  L.  ed. 
^  669,  572,  19  Sup.  Ot  Rep.  308.  The  only 
g  complaint  of  the  plaintiff  is  that  the  de- 
•  fendant  refused  to  perform  *that  contract 
when  the  plaintiff  had  filed  no  copy  of  its 
charter,  and  when  the  performance  was  for- 
bidden by  the  law.  It  is  said,  to  be  sure, 
that  the  part  refused  by  the  defendant  was 
a  different  and  lawful  portion.  But  the 
contract  was  an  entire  contract,  as  both 
parties  agree,  and  therefore  whatever  the 
defendant  had  in  mind,  if  it  was  justified  by 
the  law,  in  refusing  to  perform  a  material 
part,  it  was  justified  in  refusing  to  per- 
form any  portion.  See  McMullen  t.  Hoff- 
man, 174  IT.  S.  639,  43  L.  ed.  1117,  19  Sup. 
Ct  Rep.  839.  It  is  alleged  to  have  declaxed 
the  contract  at  an  end.  We  may  add  that 
it  is  not  a  question  of  election,  but  of  the 
legality  of  performance,  and  therefore  the 
justification  could  not  be  waived. 

It  hardly  could  be  contended  that  the 
contract  was  illegal,  on  the  ground  just 
stated,  when  it  was  made.  If,  indeed,  it  had 
contemplated  the  plaintifi^s  going  on  with- 
out complying  with  the  statute,  it  would 
have  raised  a  question  which  we  need  not 


discuss.  But  it  most  be  taken  to  haTs  eon- 
templated  legal  action,  and  if  filing  a  copy 
of  its  charter  was  a  condition  precedent  at 
the  plaintiff's  right  to  carry  out  its  under- 
takings, then  a  promise  might  be  implied  on 
its  part  to  take  the  necessary  steps.  But 
if,  when  the  time  cam^  the  plaintiff  did  not 
take  those  steps,  the  defendant  had  the 
legal  right  to  refuse  to  so  on,  whether  its 
right  be  put  on  the  ground  of  the  plaintiff^s 
breach  of  its  implied  undertaking  or  of  the 
illegality  of  the  proposed  continuance  of  the 
work.  The  plaintiff  contends,  however,  as 
we  have  sai^  that  the  statute  did  not  and 
could  not  apply  to  the  performance  of  the 
contract  in  suit.  It  will  be  remembered 
that  while  enacted  before  the  contract  was 
made,  it  did  not  go  into  effect  until  after> 
wards,  although  tefoie  the  time  when  the 
factory  was  or  could  have  been  built  in  the 
ordinary  course  of  business.  It  is  said  that 
if  the  statute  is  taken  to  govern  the  present 
contract  it  impairs  the  obligation  of  that 
contract,  and  encounters  the  United  States 
Constitution,  art.  1,  §  10.  It  is  assumed 
that  to  allow  the  statute  any  operation  upon 
the  contract  is  to  five  it  a  retroactive  effect, 
and  it  is  said  that  for  that  reason  also 
plaintiff  is  not  barred. 

A  prohibition  of  the  doing  of  business 
after  a  statute  goes  into  effect  is  not  retro- 
active with  r€^gard  to  that  business,  evenio 
though  the  business  be  done  in  pursuance  of  £ 
an  earlier  contracL*The  suggestion  need-* 
in^  discussion  is  whether  l£e  statute  im« 
pairs  the  obliaation  of  the  contra4;t.  W« 
are  of  opinion  diat  it  is  not  open  to  that  o]> 
lection.  We  leave  on  one  side  the  question 
how  the  obligation  of  a  contract  can  be  im- 
paired by  a  uiw  enacted  before  the  contract 
was  made.  Pinney  v.  Nelson,  183  U.  S.  144» 
147,  46  L.  ed.  126,  127,  22  Sup.  CL  Rep.  62. 
Again,  we  need  not  consider  in  its  full 
breadth  whether  or  how  far,  notwithstand- 
ing Seourity  Sav,  d  L,  Asso,  v.  Elbert,  153 
Ind.  198,  54  N.  £.  753,  a  corporation,  bj 
making  a  contract  reaching  years  into  tha 
future,  can  exonerate  Itself  from  all  police 
or  license  laws,  on  the  ground  that  by  indi* 
recticNi  they  nuJce  performance  of  the  con- 
tract more  difficult  to  as  infinitesimal  de- 
gree. Compare  Curtis  v.  Whitney,  13  WalL 
68,  71,  20  L.  ed.  513,  614;  Bedford  v.  Bast* 
em  Bldg.  d  L.  Asso.  181  U.  &  227,  241,  45 
L.  ed.  834,  844,  21  Sup.  Ct  Rep.  597.  We 
shall  advert  to  parallel  considerations  in 
connection  with  the  alleeed  interference 
with  commerce  between  uie  states.  'Hie 
prohibition  in  this  case  is  not  absolute,  Init 
IS  only  conditional  on  the  failure  to  deposit 
a  copy  of  the  plaintiff's  charter  and  to  pay 
a  small  fe&  It  is  merely  incident  to  a  reg^ 
ulation  which,  but  for  the  contract,  unaues- 
tionaJbly  would  be  proper,  and  whicn  is 
familiar  in  the  laws  of  the  stata  It  can  be 
avoided  by  compliance  with  the  regulation. 
We  are  not  prepared  to  say  that  the  regula- 
tion would  be  unreasonable  or  invalid  as  to 
.«uoh  a  contract  as  this,  even  if  enacted  after 
the  contract  was  made.  But  we  rest  our 
decision  upon  the  narrower  ground  of  the 
foregoing  considerations  taken  in  connecti«Mi 
with  what  we  are  about  to  say. 
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The  tfospensioii  elaiue  of  S  4978  was  of 
immediate  operation,  and  therefore  was  no- 
tice to  the  phuntiff  and  defendant  of  itself 
and  of  what  was  suspended  and  for  how 
long.  If  with  that  notice  they  contracted 
for  the  transaction  of  business  within  the 
jurisdiction  of  the  statute  and  after  the  stat- 
ute should  have  gonia  into  effect,  they  did  so 
with  notice  that,  if  nothins  changed,  the 
contemplated  business  would  be  unlawful 
by  force  merely  of  present  conditions  and 
the  lapse  of  time,  unless  the  plaintiff  should 
comply  with  the  regulation.  In  such  cir- 
cumstances, at  least,  it  seems  to  us  impos- 
sible to  say  that  the  obligation  of  the  con- 
2  tract  is  impaired  within  uie  meaning  of  the 
e  Constitution  b^  the  Wisconsin  law.  State- 
*  ments  made  with  a*different  intent  in  some 
decisions,  to  the  effect  that  suspended  stat- 
utes are  to  be  read  as  if  passea  on  the  day 
when  they  go  into  operation,  do  not  apply 
to  a  ca^e  like  this.  Such  statutes  are  to  be 
read  in  that  wa^  for  the  purposes  of  the 
operation  which  is  suspended,  but  not  for 
all.  Siine  v.  Bennett,  13  Minn.  153,  157, 
Gil.  138;  Smith  v,  Morrison,  22  Pick.  430, 
432;  Ford  v.  Chicago  Milk  Shippers*  Asso. 
165  IlL  166,  181,  27  L.  R.  A.  298,  39  N.  E. 
661. 

It  is  said  that  the  contract  in  suit,  as  car- 
ried outy  was  concerned  in  part  witii  inter- 
state commerce,  and  therefore  was  free  from 
the  operation  of  the  Wisconsin  statute.  The 
portion  of  the  contract  that  called  for  the 
carrying  on  of  business  in  Wbconsin  was 
not  so  concerned,  and  the  inseparable  provi- 
sions as  to  selling  left  it  to  chance  or  ex- 
trinsic business  considerations  whether  the 
contemplated  traffic  should  go  outside  the 
■tate  or  not.  The  foundation  of  the  com- 
merce outside  the  state  was  doing  business 
within  it.  The  superintendence  and  manu- 
facture had  to  oome  before  the  sale.  The 
small  requirements  of  this  act  before  allow- 
ing t^e  plaintiff  to  do  business  in  the  state, 
if  good  as  to  that  business  taken  by  itself, 
are  not  made  bad  by  the  presence  in  the  con- 
tract of  an  ulterior  term  which  the  plaintiff 
might  or  did  intend  to  carry  out  by  trans- 
porting the  products  of  the  business  else- 
where. United  States  v.  E.  0.  Knight  Co, 
156  U.  S.  1,  13,  39  L.  ed.  326,  329,  15  Sup. 
Ct.  Rep.  249;  Hopkins  v.  United  States,  171 
U.  S.  578,  592,  694,  43  L.  ed.  290,  296,  297, 
19  Sup.  Ct.  Rep.  40.  The  interference  with 
the  regulation  of  commerce  between  the 
states  IS  more  remote  than  when  a  bridge 
between  two  states,  or  the  franchise  of  a 
domestic  corporation  created  with  the  in- 
tent to  carry  on  such  commerce,  is  taxed. 
See  Henderson  Bridge  Co,  v.  Henderson,  173 
U.  S.  592,  622,  623,  43  L.  ed.  823,  834,  19 
Sup.  Ct.  Rep.  563;  Central  P.  R,  Co,  t.  Cali- 
fornia, 162  U.  S.  91,  119,  125,  126,  40  L.  ed. 
003,  913,  915,  16  Sup.  Ct.  Rep.  766.  In 
modem  societies  every  part  is  related  so  or- 
ganically to  every  other  that  what  affects 
any  portion  must  be  felt  more  or  less  by  all 
the  rest.  Therefore,  unless  everything  is  to 
be  forbidden  and  legislation  is  to  come  to  a 
stop,  it  is  not  enough  to  show  that,  in  the 
working  of  a  statute,  there  is  some  tendency, 
logically  discernible,  to  interfere  with  com- 


merce or  existing  contracts.    Practical  lines  ^^ 
have  to  be  drawn,  and  distinctions  of  degree  ^ 
must  be  made.     See,  further,* iiicfd  v.  Pear** 
son,  128  U.  S.  1,  21,  32  L.  ed.  346,  2  Intera. 
Com.   Rep.   232,   9   Sup.   Ct  Rep.  6 ;  Coe  v. 
Errol,  116  U.  S.  617,  626,  627,  29  L.  ed.  716, 
718,  6  Sup.  Ct  Rep.  476;  Tredway  v.  RUey, 
32  Neb.  495,  49  nT  W.  268. 

Yet  another  objection  to  the  statute  re- 
mains to  be  mentioned.  At  the  date  of  the 
contract  the  section  applied  to  partnerships 
ajB  well  as  to  corporations.  It  is  ai^ed 
that  the  act»  so  far  as  it  applied  to  the  for- 
mer, was  contrary  to  art.  2,  f  4,  of  the  Con- 
stitution of  the  United  States,  and  to  the 
14h  Amendment,  and  therefore  was  invalid 
throughout.  We  shall  not  consider  the  va- 
lidity of  the  law  as  applied  to  unincorpo- 
rated associations,  because,  in  our  opinion, 
the  application  of  the  provision  to  corpora- 
tions was  severable  from,  and  independent 
of,  its  application  to  partnerships,  so  that, 
even  if  in  the  latter  aspect  the  section  waa 
bad,  it  remained  unaffected  and  valid  so  far 
as  this  case  is  concerned.  The  independence 
seems  to  us  obvious  on  reading  the  statute, 
and  is  emphasized  by  the  fajct  that  the  next 
year  after  the  enactment,  before  the  comple- 
tion of  the  factoiT,  partnerships  were  stnidc 
out  of  the  act.  Stat  1899,  chap.  361,  f  27* 
We  are  of  opinion  that  the  ruling  of  the  cir- 
cuit court  was  right,  and  that  the  ludsmeofc 
should  be  affinuM. 

Judgment  affirmed. 


(187  U.  S.  647) 
REUBEN  BL  MANLEY,  Executor  of  tlM 
Estate  of  Qeorge  Manley,  Deceased,  Plff. 
in  Err,, 

V, 

ANNA  O.  PARK,  Substituted  for  Richard 
A.  Park,  Deceased. 

Error  to  state  court — Federal  questiof^^ 
questions  of  local  laW'^judgments^^dC' 
fense  canaiot  he  first  raised  on  motion  to 
set  aside. 

1.  A  decision  of  a  state  oourt  adverse  to  a 
claim  under  the  Federal  Constitution,  spe» 
cialty  made  in  a  motion  to  set  aside  the 
judgment,  raises  a  Federal  question,  for  the 
purpose  of  a  review  in  the  Supreme  Court  of 
the  United  SUtea 

2.  The  ruling  of  the  highest  court  of  a  state, 
that,  under  the  state  Constitution  and  laws, 
property  situated  in  that  state,  the  title  to 
which  Is  Tested  in  a  nonresident  executor  to 
whom  letters  testamentary  have  been  Issued 
by  a  court  of  another  Jurisdiction,  may  be 
attached  and  sold  in  an  action  of  debt 
against  such  nonresident  executor,  Is  bind* 
ing  upon  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  the  state  court 

3.  Tlie  repugnancy  of  a  state  statute  to  the 
Federal  Constitution  cannot  be  successfully 
Invoiced  in  support  of  a  motion  to  set  aside 
a  Judgment  as  void,  where  the  Invalidity  of 
such  statute  would  have  been  available  to 
defeat  the  recovery  of  a  valid  Judgment,  if 
it  had  been  pleaded  or  otherwise  presented 
in  the  state  court  as  a  defense  In  the  pro> 
ceedings  In  the  original  action. 

[No.  120.] 
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Argued  Deoemler  tt,  1902.    Decided  Jan- 
wury  5,  190S, 

1^  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  aflirmed  a  judgment  of  the  District 
Court  of  Atchison  County  denying  a  motion 
to  set  aside  a  judgment  because  of  the  re- 
pugnancy of  a  state  statute  to  the  Federal 
Constitution.  Affirmed* 
See  same  case  below,  62  Ean«  553,  64  Pac. 

10     Statement  by  Mr.  Justice  WUtes 

*  *  Richard  A.  Park  was  plaintiff  in  the  orig- 
inal action,  brought  in  the  district  court  of 
Atchison  county,  Kansas,  against  William 
H.  Risk,  executor  of  the  estate  of  Geoige 
Manley,  deceased.  It  was  alleged  in  the 
petition,  in  substance,  that  the  decedent  was 
at  the  time  of  his  death  the  owner  of  stock 
of  the  par  value  of  $27,500,  in  a  Kajisas  cor- 
poration, known  as  the  ELansas  Trust  A 
Banking  Company;  that  said  corporation, 
subsequent  to  the  death  of  Manley,  became 
indebted  to  plaintiff;  that  the  corporation 
was  insolvent  and  had  no  property  from 
which  such  indebtedness  could  he  realized; 
that  the  defendant,  as  executor  of  the  estate 
of  Manley,  became  seised  and  possessed  of 
all  the  property  of  the  decedent  within  the 
state  of  Kansas,  including  the  shares  of 
stock  referred  to,  and,  bj  reason  of  a  con- 
tractual liability  imposed  on  the  stockhold- 
ers of  sud  corporation,  defendant  was  lia- 
ble to  plaintiff  for  the  indebtedness  in  ques- 
tion. There  was  filed  with  the  petition  an 
affidavit  for  attachment^  because  of  the  non- 
residence  of  the  defendant,  and  after  the  re- 
turn of  the  summons  an  attachment  was 
levied  on  certain  real  estate  in  Atchison 
county,  Kansas,  "as  the  property  of  said  de- 
fendant Williain  H.  Risk,  executor  of  the 
estate  of  George  Manley,  deceased.'*  Pub- 
lication of  notice  of  the  pendency  of  the  ae- 
tion  was  made,  as  required  b^  laws  of  Kan- 
sas. Within  the  time  limited  for  answering 
the  defendant  appeared  generally  by  liling 
a  demurrer  to  the  petition  on  the  grounds 
of  a  want  of  jurisdiction  over  the  person  of 
the  defendant  and  the  subject  of  the  action, 
because  several   causes  of  action  were  im- 

Sroperly  joined,  and  because  the  petition 
id  not  state  facts  sufficient  to  constitute  a 
cause  of  option.  Thereafter,  Reuben  A. 
Manley,  successor  to  William  H.  Risk,  as 
executor  and  trustee  of  the  estate  of  George 
Manley,  deceased,  was  substituted  as  de- 
fendant in  the  stead  of  Risk.  An  answer 
was  thereupon  filed,  in  which  most  of  the 
material  averments  of  the  petition  were  ad- 
mitted, such  as  the  ownership  by  George 
Manley  in  his  lifetime  of  the  stock  in  ques- 
tion; the  execution  of  his  last  will  and  tes- 
tament; its  admission  to  probate  and  the 
ffrant  of  letters  testamentaiy  to  Risk  and  to 
his  successor  by  a  New  Jersey  orphans' 
c  court;  that  Risk  and  his  successor  "became 
2  seised  and  possessed  of  all  the  property  of 

•  the  late  Georse  Manley,*decea8ea,  lying  and 
being  situated  in  the  state  of  Kansas/'  and 
that  the  substituted  defendant  (Reuben  M. 
^lanlev)  "became  and  is  now  a  stockholder 

23  S.  C— 14. 


of  the  said,  the  Kansas  Tmst  &  Banking 
Company,  and  as  such  executor  of  said  es- 
tate is  the  owner  and  holder  of  said  shares 
of  stock  of  said  corporation,  amounting  to 
the  sum  of  $27,500."  Separate  defenses 
were  interposed  to  defeat  recovery,  such  as 
that  plaintiff  had  not  reduced  his  claim 
against  the  Kansas  corporation  to  judg- 
ment, that  there  was  a  defect  of  parties 
plaintiff,  that  a  special  fund  created  oy  the 
Kansas  corporation  for  the  payment  of  the 
indebtedness  in  question  existed,  and  should 
first  be  exhausted,  and  that  various  actions 
were  pending  in  which  recovery  was  sought 
by  judgment  creditors  of  said  KanssjB  cor- 
poration, upon  the  liability  of  defendant  as 
a  stockholder  in  said  corporation. 

Issue  was  joined  hj  the  filing  of  a  reply, 
the  cause  was  tried  by  the  court,  judgment 
for  the  amount  claimed  was  rendered 
against  the  defendant,  and  the  attached 
rod  estate  was  ordered  sold.  The  eause 
was  taken  to  the  supreme  court  of  Kansas, 
and  that  court  dismissed  the  petition  in  er^ 
ror  because  of  an  informality  in  the  pro- 
ceedings and  without  passing  on  the  merits. 
01  Kan.  857,  58  Pac  061.  After  the  man« 
date  had  been  filed  in  the  lower  court  sepa- 
rate motions  were  made  on  behalf  of  defend- 
ant, to  set  aside  the  judgment  and  to  with- 
draw the  order  for  the  sale  of  the  attaiched 
>roperty.  The  same  grounds  were  assigned 
n  support  of  each  motion,  and  the  daam  of 
the  protection  of  the  Constitution  of  the 
United  States  was  embodied  in  the  third 
ground,  by  the  assertion  that  a  statute  of 
Kansas,  upon  which  the  judgment  com- 
plained  of  was  based,  violated  the  1st  and 
2d  sections  of  the  4th  article  of,  and  the 
provisions  of,  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  Tbe 
motions  were  overruled,  and  the  "decision 
and  judgment"  was  subsequentiy  affirmed 
by  the  supreme  eourt  of  Kansas.  62  Kan. 
553,  64  Pae.  28.  By  writ  of  error  the  causa 
was  then  brought  to  this  court  The  orig- 
inal defendant  in  error  having  died,  Anna 
O.  Park  has  been  substituted  as  defendant 
in  error. 

Meaen.  Jm  F.  Bird  and  C.  F.  Huichinge 
for  plaintiff  in  error. 

Measre.  James  F.  Tufts*  Horaee  M. 
Jaok^on,  and  Meun.  Jaokaon  d  Jackson  for 
defendant  in  error.  o 

19 

*Mr.   Justice   Wlilte,   after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  ^e  court: 

A  motion  has  been  made  to  dismiss  the 
writ  of  error  upon  the  ground  that  no  Fed- 
eral question  is  presented  b^  the  record,  it 
being  claimed  that  the  decision  and  judg- 
ment of  the  supreme  court  of  Kansas  sought 
to  be  reviewed  was  based  solely  upon  a  con- 
sideration of  local  statutes  and  the  dd^er- 
mination  of  a  question  of  general  law,  vie,, 
the  effect  as  res  judicata  of  a  judgment  of 
a  court  of  Kansas.  But  as  the  claim  of  the 
benefit  of  the  Constitution  of  the  United 
States  was  specially  made  in  the  motions, 
and  was  passcKi  upon  adversely  to  the  moving 
party,  it  follows  that  a  Federal  question  ex- 


SIO 


23  SUPREME  (X)URT  REPORTER. 


Oct.  Tkbm, 


ista  in  this  record,  aad  th«  motion  to  dis- 
mias  is  therefore  oyermled.  Miwouri,  K,  d 
T,  R.  Co.  V.  Elliott,  184  U.  &  534,  46  L.  ed. 
676,  22  Sup.  Ct  Rep.  446. 

The  specifications  of  error  now  relied 
upon  are  thus  stated  in  the  brief  of  counsel 
for  plaintiff  in  error: 

'Tirst.  Under  the  Oonstitution  and  laws 
of  the  state  of  Kansas,  an  executor^  resi- 
dent in  the  state  of  Kansas,  could  be  sued 
in  a  district  court  of  the  state,  but  the  prop- 
erty in  his  charge  could  not  be  attached, 
nor  sold  on  execution* 

''Second.  Under  the  Constitution  and  stat- 
utes of  the  state  of  Kansas,  no  authority 
exists  for  attaching  the  property  in  charge 
of  a  nonresident  executor. 

'*Third.  Section  203  of  the  executors'  and 
administrators'  act  (Kan.  Gen.  Stat  1889, 
f  2989),  as  construed  and  upheld  in  this 
case,  is  in  violation  of  S  2,  art  4,  of  the 
Constitution  of  the  United  States,  in  that  it 
does  not  accord  to  the  plaintiff  in  error  and 
his  predecessor,  citizens  of  the  state  of  New 
Jersey,  all  the  privileges  and  immunities  of 
an  executor  resident  in  the  state  of  Kansas. 
U.  S.  Const,  art  4,  S  2. 

"Fourth.  Section  203  of  th«  executors' 
and  administrators'  act  {Ksjl  Gen.  Stat 
1889,  f  2089),  as  construed  and  upheld  in 
^  this  case,  is  in  violation  of  the  14th  Amend- 
g  ment  to  the  Constitution  of  the  United 
•  States,  in  that  it  abridges  the  privileges  *0f 
the  plaintiff  in  error  and  his  predecessor, 
citizens  of  the  United  States,  and  their  im- 
munity from  suit  by  attachment,  and  de- 
prives them  of  their  property  without  due 
process  of  law,  and  denies  them  the  equal 
protection  of  the  laws. 

"Fifth.  The  right  of  the  plaintiff  in  error, 
and  his  predecessors,  citizens  of  the  state 
of  New  Jersey,  to  act  as  executors  of  the  es- 
tate of  George  Manley,  deceased,  is  a  privi- 
l^e,  and  the  exemption  of  an  executor,  not 
a  resident  in  the  state  of  Kansas,  from  suits 
by  attachment^  is  an  immunity  which  is 
guaranteed  by  S  2,  art  4,  Oonstitution  of 
the  United  States,  and  the  same  were  denied 
by  the  decision  of  the  supreme  court  of  Kan- 
sas in  this  case." 

The  first  and  second  propositions,  it  is 
manifest,  simply  invite  a  consideration  of 
the  Constitution  and  laws  of  the  state  of 
Kansas;  and,  consequently,  the  construc- 
tion adopted  by  the  supreme  court  of  Kan- 
sas of  the  pertinent  provisions  of  such  Con- 
stitution and  laws,  is  binding  upon  tliis 
court  as  a  decision  upon  a  matter  of  purely 
local  law,  not  presenting  a  Federal  ^ues^ 
tion.  We  must  accept,  then,  as  undeniable 
the  ruling  of  the  highest  court  of  Kansas, 
that  under  the  Oonstitution  and  statutes  of 
Kansas  real  estate  situated  in  that  state, 
the  title  to  which  was  vested  in  a  nonresi- 
dent executor,  to  whom  letters  testamentary 
had  been  issued  by  a  court  of  another  juris- 
diction, might  be  attached  and  sold,  in  an 
action  of  d^  agaiftst  the  nonresident  execu- 
tor. 

The  remaining  propositions  assail  the  va- 
lidity, imder  the  Oonstitution  of  the  United 
States,  of  the  statute  of  Kansas  (Kan.  Gen. 


SUt  1889,  f  2989;  Kan.  Gen.  Stat  1897, 
chap.  107,  S  147),  as  thus  construed  by  the 
supreme  oourt  of  Kansas.  The  section  in 
question  upon  which  the  judgment  oom- 
plained  of  was  based  is  as  follows: 

*'An  executor  or  administrator  duly  ap- 
pointed in  any  other  state  or  county  may 
sue  or  be  sued  in  any  court  in  this  state,  in 
his  capacity  of  executor  or  administrator, 
in  like  manner  and  under  like  restrictions  as 
a  nonresident  may  sue  or  be  sued." 

This  section  was  held  to  authorize  an  at* 
tachment  of  property  in  an  action  against 
a  nonresident  executor,  precisely  as  in  ordi-  s^ 
nary  actions  a^inst  nonresidents.  g 

*Now,  the  claimed  nuUitv  of  the  judgment* 
assailed  was  based  upon  the  alleged  invalid- 
ity of  the  Kansas  statute  above  quoted,  as 
respected  the  Constitution  of  the  United 
States,  in  this,  that  as  an  executor  resident 
in  Kansas  possessed  the  privilege  or  immu- 
nity of  not  being  subject  to  suit  by  attach- 
ment of  property,  a  like  privilege  or  im- 
munity withm  the  state  of  Kansas  was 
vested  by  the  Constitution  of  the  United 
States  in  executors  who  were  not  residents 
of  Kansas,  and  the  refusal  of  the  state  of 
Kansas  to  accord  such  privilege  or  immu- 
nity to  a  nonresident  executor,  and  the  sub- 
jecting him  to  the  operation  of  attach- 
ment laws,  deprived  the  foreign  executor  of 
his  property  without  due  process  of  law, 
and  aenied  him  the  equal  protection  of  the 
laws.  But  it  is  obvious,  we  think,  under 
the  circumstances  disclosed  in  this  record, 
that  the  protection  of  the  Constitution  of 
the  United  States  could  not  be  successfully 
invoked  to  annul  the  judgment  here  com- 
plained of  on  the  theory  that  such  judgment 
was  absolutely  void  and  of  no  effect  under 
the  Constitution  of  the  United  States.  This 
results  from  the  consideration  that  no  claim 
to  the  protection  of  the  Constitution  of  the 
United  States  was  set  up  in  any  form  in  the 
proceedings  had  in  the  state  oourt  which  re- 
sulted in  the  judgment  complained  of,  and 
for  such  reason,  if  that  judgment  had  been 
brought  to  this  court  for  review,  it  would 
have  been  its  duty — shaving  in  mind  the  pro- 
visions of  f  709  of  the  Revised  Statutes  [U. 
S.  Comp.  Stat.  1901,  p.  575]— to  affirm  the 
judgment  and  recogmze  its  binding  force, 
because  no  Federal  question  was  raised.  A 
domestic  judgment  of  a  state  court  whose 
validity  it  would  have  been  the  duty  of  this 
court  to  uphold,  on  direct  proceedings  to  ob- 
tain a  reversal  of  such  judgment,  manifest!^ 
should  be  treated  by  courts  of  the  United 
States,  so  far  as  relates  to  Federal  questions 
which  existed  at  the  time  the  action  was 
commenced  in  which  the  judgment  was  ren- 
dered, as  valid  between  the  parties  to  such 
judgment  We  could  not  hold  to  the  con- 
trary without  saying' that  a  Federal  defense 
which  could  not  be  availed  of  unless  raised 
before  judgment  was  yet  efficacious,  al- 
though not  raised,  to  avoid  the  judgment 
when  rendered.  This  would  necessarily  de- 
clare a  plain  contradiction  in  terms.  Asg 
the  authority  conferred  by  Kansas  upon  her^ 
courts  was  1x»  set  aaida*void  judgments,  pro-* 
visions  of  the  Constitution  of  the  United 
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States  whidi  would  Iuitb  been  ftTallable  if 
pleaded  or  otherwlae  prawnfted  in  the  itate 
eourta  aa  a  defense  in  the  prooeedinga  in  the 
ori^nal  action  to  defeat  the  recovery  of  a 
▼alid  Judgment  cannot,  when  the  opportu- 
nity haa  not  been  arailed  of  and  the  Judg- 
ment has  become  a  finality,  be  resorted  to  aa 
eetabllshinj^  that  in  fact  tiie  Judgment  po»> 
•eased  no  binding  force  or  efficacy  whaterer. 
Judgment  affirmed. 


(187  U.  8.  417) 

GARY     MANUFACTURING     COMPANY, 
Plff.  in  Brr^ 

AGliB  FLEXIBLE  CLASP  COMPANY. 

Ermr  to  eirouit  court  of  appeala—eaee  tn- 
volving  oonetituttonal  righte. 

A  jadament  of  tbe  drcalt  court  of  appeals 
which  Is  made  final  by  the  judiciary  act  of 
March  t,  1891,  f  6  (26  Stat,  at  L.  828.  chap. 
617,  U.  8.  Comp.  Stat  1901,  ppi  649,  660), 
la  not  reviewable  by  the  Supreme  Coart  of 
the  United  Btatea  on  writ  of  error,  although 
the  aait  InTolvea  oonatitutionaJ  righta  and 
therefore  might  have  been  brought  directly 
from  the  circuit  court  to  the  Supreme  Cwut 

[No.  122.] 

SubmUtedDeeemher  17,1902.    DeeidedJm^ 
uary  5,  190$. 

IN  ERROR  to  the  United  States  arenit 
Court  of  Appeals  for  the  Second  Circuit 
to  renriew  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Northern 
District  oi  New  York,  imposing  a  fine  for 
contempt  incurred  by  the  laolation  of  an  in- 
junction issued  under  a  decree  in  favor  of 
oomplainant  in  a  suit  for  infringement  of  a 
patent.    Diemieeed. 

See  same  case  below,  48  C.  C.  A.  118,  108 
Fed.  878. 

The  facta  are  stated  in  the  opinion. 

Mr.  A»  G.  H.  Veraillra  for  pUiintiff  in 


No  counsel  for  defendant  in  error. 

Mr.   Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  Acme  Flexible  Clasp  Company 
oc  brought  suit  in  the  circuit  court  of  the 
^United  States  for  the  southern  district  of 
•  New  York  against  the  Cary  Manufacturing 
Company  for  alleged  infringement  of  letters 
patent  Na  314,204,  minted  to  W.  O. 
Bwett,  March  17,  1885,  for  a  staple  fastener 
for  wooden  vessels,  which  went  to  a  decree 
sustaining  the  validity  of  the  patent  and 
adjudging  the  Carv  Manufacturing  Com- 
pany to  have  infringed  it  96  Fed.  344. 
Defendant  appealed  to  the  circuit  court  of 
appeala  for  the  second  circuit,  and  the  de- 
cree was  affirmed.  41  C  C.  A.  338,  101 
Fed.  260.  Proceedings  in  contempt  were 
subsequently  commenced  by  the  Acme  com- 
pany to  punish  the  alleged  violation  of  the 
tnjimcdon  issued  under  the  decree,  and  the 
circuit  court  imposed  a  fine  of  $2,000  for 


contempt,  to  be  paid  to  the  clerk  of  the 
court,  one  half  of  the  sum  to  be  paid  to  the 
Acme  company  and  one  half  to  be  paid  to 
the  United  States.  The  Cary  company  sued 
out  a  writ  of  error  from  the  circuit  court 
of  appeala  to  review  this  judgment,  and  the 
judgment  was  affirmed.  48  C.  C.  A.  118, 
108  Fed.  873.  Thereupon  this  writ  of  error 
was  allowed. 

It  is  ap]^ent  that  the  writ  of  error  can- 
not be  maintained,  as  the  judgment  of  the 
circuit  court  of  appeals  was  final.  Judg- 
ments and  decrees  of  those  courts  in  aJl  cases 
arising  under  the  patent  laws  and  under  the 
criminal  laws  are  made  final  by  |  6  of  the 
judiciary  act  of  March  3,  1891.  [26  Stat, 
at  L.  828,  chap.  517,  U.  S.  Comp.  Stot.  1901, 
pp.  649,  560.]  Although  it  is  insisted  that 
the  judgment  imposing  the  fine  was  a  final 
judgment  in  a  cnminiu  matter,  it  is  argued 
that  it  involved  the  denial  of  constitutional 
rights,  and  hence  that  this  court  has  juris- 
diction under  S  5  of  that  act;  but  it  is  se^ 
tied  that  even  if  a  party  might  be  entitled 
to  come  directly  to  this  court  under  that 
aection,  yet  if  he  does  not  do  so,  and  carries 
his  case  to  the  circuit  court  of  appeals,  ha 
must  abide  by  the  judgment  of  that  court. 
Rohineon  v.  CaldweU,  165  U.  S.  359,  41  L. 
ed.  745,  17  Sup.  Ct  Rep.  343;  American 
Sugar  Ref.  Oo.  v.  New  Orleans,  181  U.  S. 
277,  45  t.  ed.  859,  21  Sup.  Ct  Rep.  646| 
Buguley  Mfg.  Co.  v.  Oaleton  Cotton  Mille, 
184  U.  S.  290,  46  L.  ed.  546,  22  Sup.  Ct 
Rep.  452 ;  Afprei  v.  PoUdorfer,  187  U.  S.  685, 
anle,  196,  23  Sup.  Ct  Rep.  196. 

Writ  of  error  diemieeei. 

"■"■"  (187  U.  a  429) 

MEXICAN    CENTRAL    RAILWAT    COM- 
PANY, Limited,  Plff.  in  Err., 

V. 

J.  W.  ECKMAN,  Guardian  of  Alfonso  Hues* 

seln 


Federal  courtt — juriediction — diveree  cCH- 
eenehip—euit  hy  guardian  in  hie  own 
notite. 

Tbe  ^ardlan,  and  not  the  ward.  Is  the  party 
plaintiff,  so  far  aa  Federal  jurisdiction  In- 
voked solely  on  the  ground  of  dWerae  dtl* 
■enship  Is  concerned,  where  the  guardian 
haa,  under  the  state  laws,  the  right  to  brine 
the  salt  in  his  own  name. 

[No.  124.] 

Submitted  December  It,  1902.    Decided  Ja/t^ 
uary  5,  190S. 

IN  ERROR  to  the  Circuit  Court  of  th« 
United  States  for  the  Western  District 
of  Texas  to  review  a  judgment  entered  on  a 
verdict  iii  favor  of  pl&intiflT  in  an  action 
brought  by  a  guardian  in  his  own  name  to 
recover  damages  for  in  Junes  sustained  bj 
the  ward.    Affirmed, 

Statement  1^  Mr.  Chief  Justice  Fnllert 
This  was  an  action  brought  in  the  eirenll 
court  of  the  United  States  for  the  westem 
T  L  See  Courts,  voL  1S»  Cent.  Dig.  f  858. 
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district  of  Texas  hr  J.  W.  Eckman,  a  dti- 
■en  and  resident  of  tliat  district,  as  guard* 
ian  of  Alfonso  Huesselmann,  a  minor, 
against  the  Mexican  Central  Railway  Com- 
pany, a  corporation  of  Massachusetts,  to  re- 
cover damages  for  injuries  sustained  by  him 
in  the  Republic  of  Mexico  through  the  neg- 
ligence of  the  company,  in  whose  employ- 
ment he  then  was.  The  complaint  set  out 
certain  sections  of  the  Constitution,  of  the 
Penal  and  Civil  Codes,  and  acts  of  Congress 
and  r^ulations  thereunder,  of  Mexico,  and 
averred  that,  ''by  virtue  of  the  general  prin- 
c  ciples  of  right  and  justice,  and  by  virtue  of 
^  the  laws  of  Mexico  hereinbefore  set  forth," 
*  plaintiff  had  a  right  of  action  in  Mexico, 
and  that  the  same  existed  in  the  United 
States ;  and  also  that  the  acts  of  negligence 
complained  of  were  wrongful  and  actionable 
in  the  United  States  and  in  the  state  of 
Texas,  as  well  as  in  the  Republic  of  Mexico. 
Defendant  filed  a  plea  in  abatement  to  the 
effect  that  Huesselmann  was  not  then,  or  at 
the  time  of  the  infliction  of  the  injuries,  a 
citizen  or  resident  of  the  state  of  Texas,  but 
that  he  and  his  parents  were  citizens  and 
residents  of  the  state  of  Illinois;  and  that 
defendant  was  a  resident  and  citizen  of 
Massachusetts,  and  had  not  waived  its  right 
to  be  sued  there,  which  right  it  pleaded,  and 
asked  that  the  action  oq  dismissed.  Hie 
plea  was  overruled,  and  defendant  filed  an 
answer  containing  seven  exoeptionB  or  pleajs 
to  the  jurisdiction,  an  exception  to  the  com- 
plaint for  insufficiency,  and  a  general  denial. 
All  of  the  pleas  were  overruled,  and  the 
case  was  tried  before  a  jury,  a  verdict  ren- 
dered in  plaintiff's  favor,  and  judgment  en- 
tered thereon.  Thereupon  a  writ  of  error 
was  allowed  from  this  court  on  a  certificate 
that  the  following  questions  of  jurisdiction 
arose: 

"First  That  Alfonso  Huesselmann,  at  the 
time  of  the  filing  of  this  suit  and  now  be- 
ing a  minor  under  twenty-one  years  of  age, 
and  his  father  and  mother  both  being  now 
alive,  and  ai  the  time  of  the  filing  of  this  suit 
and  now  being  residents,  citizens,  and  in- 
habitants of  the  state  of  Illinois,  and  never 
having  been  residents,  citizens,  and  inhabi- 
tants of  the  state  of  Texas,  nor  the  western 
district  of  Texas,  and  the  defendant,  the 
Mexican  Central  Railway  Company,  Lim- 
ited, being  incorporated  under  and  by  virtue 
of  the  laws  of  the  state  of  Massachusetts, 
and  at  the  time  of  the  filing  of  this  suit, 
and  now,  being  a  resident,  inhabitant,  and 
citizen  of  said  state  of  Massachusetts,  and 
never  having  been  incorporated  under  the 
laws  of  the  state  of  Texas^  and  was  not  at 
the  time  of  the  filing  of  this  suit  a  resident, 
Inhabitant,  or  citizen  of  the  state  of  Texas 
or  of  the  western  district  of  Texas ;  that  said 
J.  W.  Eckman,  being  guardian  of  the  per- 
son and  estate  of  said  Alfonso  Huesselmann 
at  the  time  of  the  filing  of  this  suit,  and  be- 
^  ing  such  now,  and  being  a  resident,  inhabi- 

?lant,  and  citizen  of  the  state  of  Texas  and 
of  the  western  district  of  Texas,  now,*and 
at  tiie  time  of  the  filing  of  this  suit;  has 
this  court  jurisdiction  to  try  said  cause, 
and  does  the  citizenship  of  said  guardian, 


J.  W.  Eckman,  confer  jurisdiction  on  this 
court,  or  does  the  citizoiship  of  the  minor 
and  his  parents  control  so  as  to  defeat  the 
jurisdiction  of  this  court! 

"Second.  Whether  or  not  this  court  has 
jurisdiction  to  try  and  determine  said  suit, 
where  the  minor,  Alfonso  Huesselmann,  and 
defendant,  Mexican  Central  Railway  Com- 
pany, Limited,  are  not  citizens  of  this  state 
and  district^  and  where  the  cause  of  action 
arose  in  the  Republic  of  Mexico,  in  which 
republic  the  contract  of  service  was  made 
and  the  services  thereby  contemplated  were 
to  be  performed! 

"Third.  Whether  or  not  this  court  has  ju- 
risdiction to  try  and  determine  this  suit 
under  the  laws  of  Mexico  as  pleaded  and 
proved  in  this  case,  in  so  far  as  such  laws 
give  rights  that  are  to  be  determined  by  suc- 
cessive suits,  give  the  right  to  extraordinary 
indemnity,  considering  the  social  position 
of  the  injured  party,  and  in  so  far  as  the 
same  are  vague,  indefinite,  and  dissimilar  to 
the  laws  of  our  country  and  contrary  to  our 
policy! 

"Fourth.  Where  plaintiff's  cause  of  ac- 
tion arose  in  the  Republic  of  Mexico,  and 
the  riffhts  are  to  be  determined  by  the  laws 
of  said  republic,  and  where  defendant  has 
continuously  kept  its  propoiy  and  operated 
its  load  in  said  republic,  has  this  court  ju- 
risdiction to  hear  and  determine  this  cause 
in  the  absence  of  any  reason  shown  in  the 
pleading  or  proof  why  plaintiff  did  not 
bring  his  suit  in  the  Repuolic  of  Mexico! 

"Fifth.  Where,  according  to  the  laws  of 
the  Republio  of  Mexico,  no  civil  liability  ex- 
ists unless  the  acts  that  give  rise  to  the  dvil 
liability  must  be  found  to  be  a  violation  of 
the  criminal  laws  of  Mexico,  is  the  enforce 
ment  of  sueh  liability  penal  in  its  nature^ 
and  can  this  court  determine  the  ffuilt  of  de- 
fendant thereunder,  and  adjudicate  the 
rights  of  the  parties  based  upon  the  crimi- 
nid  laws  of  said  republic!" 

Measn.  A.  B.  Browne,  Alex.  Brittosw 
and  Eben  Bleliards  for  plaintiff  in  error. 

Mr.  Billiard  Patterson  for  defendant  in 
error.  9 

*  Mr.  Chief  Justice  Fuller  delivered  the* 
opinion  of  the  court: 

This  case  is  brought  directly  from  the 
circuit  court  to  this  court  under  the  1st 
subdivision  of  the  5th  section  of  the  judi- 
ciary act  of  March  3,  1891  [26  Stat,  at  L. 
827,  chap.  517,  U.  S.  Oomp.  Stat.  1901,  p. 
549],  providing  that  that  ma^  be  dona 
"in  any  case  in  which  the  jurisdiction  of 
the  court  is  in  issue;  in  such  cases  the  <^ues- 
tion  of  jurisdiction  al<Hie  shall  be  certified 
to  the  Supreme  Court  from  the  court  below 
for  decision."  It  must  be  regarded  as  set- 
tled that  the  jurisdiction  here  referred  to  is 
the  jurisdiction  of  the  circuit  or  district 
courts  of  the  United  States  as  such  (Smith 
V.  McKay.  161  U.  S.  365,  40  L.  ed.  731,  16 
Sup.  Ct.  Rep.  490;  Bljfthe  v.  Hinokley,  173 
U.  8.  501,  43  L.  ed.  783,  19  Sup.  Ct  Rep. 
407) ;  that  the  whole  case  is  not  open  to  us, 
but  only  the  question  of  jurisdiction  ( Hom- 
er V.  UfUted  Statea,  143  U.  S.  570,  576,  36 
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L.  ed.  266,  12  Sup.  Ct  Hep.  622;  tJnited 
States  V.  Jahn,  155  U.  S.  112,  39  L.  ed.  89, 

15  Sup.  Ct  Hep.  39) ;  and  that  review  by 
tertiiicate  U  limited  to  the  certificates  by 
the  circuit  or  district  oourta,  made  after 
linal  judgment,  of  questions  made  as  to  their 
own  jurisdiction,  and  to  the  certificates  by 
the  circuit  court  of  appeals  of  questions  of 
law  in  relation  to  which  the  advice  of  this 
court  is  sought  as  therein  provided.  United 
States  V,  Rider,  163  U.  S.  132,  41  L.  ed.  101, 

16  Sup.  Ct  Rep.  983. 

Defendant's  oounsd  condenses  the  propo- 
sitions relied  on  into  these:  (1)  lliat  '^he 
citizenship  of  the  ward,  the  actual  plaintiff, 
not  that  of  the  guardian,  the  nominal  plain- 
tiff, controls;"  (2)  that  ''the  laws  of  Mex- 
ico aa  pleaded  and  proved,  and  which  are 
relied  on  to  support  this  case,  are  so  vsgixe 
and  indefinitei,  and  so  dissimilar  to  the  laws 
of  Texas,  as  to  be  incapahle  of  enforcement 
in  our  courts,  and  are  inconsistent  with  the 
statutes  and  public  policy  of  Texas;"  and 
(3)  that  th^  laws  **axe  penal  in  their 
character,  and  such  am  should  be  given  no 
extra-territorial  effect" 

But,  apart  from  the  question  of  jurisdio- 
tion  in  respect  of  ctiizenship,  it  is  apparent 
that  the  jurisdiction  of  the  circuit  court  as 
a  court  of  the  United  States  was  not  put  in 
issue,  for  the  other  contentions  were  mat- 
ters on  the  merits,  and  this  judgment  to  the 
contrary  is  not  roid,  but  is  only  open  to  be 
attacked  for  error,  whilei,  in  any  aspect,  the 
objections  applied  to  all  courts  of  this  coun- 
^try,  and  not  particularly  to  the  Federal 
es  courts. 

7  *And  if  the  jurisdiction  of  the  circuit 
court  was  invoked  solely  on  the  ground  of 
diverse  citizenship,  the  case  should  have 
been  taken  to  the  circuit  court  of  appeals 
for  the  fifth  circuity  to  which  court  previous 
similar  cases  have  been  carried,  and  by 
which  the  questions  suggested  here  have 
been  dealt  with.  Eveu  v.  Mexican  0.  R.  Co. 
38  L.  R.  A.  387,  26  C.  C.  A.  407,  62  U.  8. 
App.  118,  81  Fed.  294;  ifeariccm  C.  R.  Co.  ▼. 
Marshall,  34  C.  C.  A.  133,  91  Fed.  933. 

Tliese  matters,  however,  are  not  properly 
before  us  in  this  case^  and  we  intimate  no 
opinion  upon  them. 

The  question  for  us  to  determine  Is 
whether  the  jurisdiction  of  the  circuit  court 
ean  be  sustained  through  the  citizenship  of 
the  guardian. 

It  is  admitted  that  Eckman  was  duly  ap- 
pointed guardian  of  both  the  person  and  es- 
tate of  Huesselmann  l^  the  proper  court  of 
Texas  thereto  empowered,  and  that  he  was 
a  citizen  and  resident  of  the  western  district 
«l  Texas. 

Under  the  act  of  March  3,  1887,  24  Stat 
at  L.  552,  chap.  878,  as  corrected  by  that  of 
August  18,  1888,  25  Stat  at  L.  488,  chap. 
806, >  actions  may  be  brought  in  any  dis- 
trict in  which  either  the  plaintiff  or  the  de- 
fendant resides.  We  have  held  that  a  cor- 
poration incorporated  in  one  state  only  can- 
not be  compiled  to  answer  in  a  circuit 
eourt  of  the  United  States  held  in  another 
state,  to  a  civil  suit  at  law  or  in  equity, 

>  U.  S.  Comp.  St.  1901.  p.  508. 


brought  by  a  citizen  of  a  different  state. 
Shaw  V.  Quincy  Min.  Co.  145  U.  S.  444,  sub 
nom.  PjW  parte  Shaw,  36  L.  ed.  768,  12  Sup. 
Ct  Rep.  935.  But  tJiat  is  not  this  case,  as 
here  the  action  was  brought  by  a  citixen  of 
Texas  in  the  district  of  his  residence. 

The  question  is  whether  under  the  laws 
of  Texas  a  guardian  can  sue  in  his  own 
name  to  recover  damages  for  injuries  sus- 
tained by  the  ward,  and  it  is  unaffected  by 
the  3>ermanent  domicil  of  the  ward.  Boyt 
V.  Sprague,  103  U.  &  613,  26  L.  ed.  585; 
New  Orleans  v.  Gadnes,  138  U.  S.  595,  606, 
sub  nom.  New  Orleans  v.  Whitney,  34  L.  ed. 
1102,  1106,  11  Sup.  Ct  Rep.  428,  431; 
Delaware  County  v.  Diehold  Safe  i  Loch 
Co.  133  U.  S.  473,  488,  33  L.  ed.  674,  680, 
10  Sup.  Ct  Rep.  399. 

It  is  true  that  where  a  state  or  one  of  its 
officials  is  a  mere  figurehead,  a  nominal 
party,  to  a  suit  on  a  sheriff's  or  administra- 
tor's bond,  or  an  action  is  instituted  in  tha 
name  of  a  United  States  marshal  on  an  at- 
tachment bond,  the  real  party  in  interest  ia^ 
taken  into  account  on  the  question  of  citi-$ 
zenship,*  notwithstanding  the  general  rule* 
that  the  jurisdiction  of  the  Federal  courts 
depends,  not  on  the  relative  situation  of  the 
parties  concerned  in  interest,  but  on  the 
relative  situation  of  the  parties  named  in 
the  record.  But  those  are  instances  of 
merely  formal  parties,  whose  names  are  used 
from  necessity,  and,  as  said  in  New  Orleans 
V.  Oaines,  by  Mr.  Justice  Bradley,  "we 
have  repeatedly  held  that  representatives 
may  stand  upon  their  own  citizenship  in  the 
Federal  courts  irrespectively  of  the  citizen- 
ship of  the  persons  whom  they  represent — 
sucn  as  executors,  administrators,  guard- 
ians, trustees,  receivers,  etc.  The  evil 
which  the  law  was  intended  to  obviato  was 
the  voluntary  creation  of  Federal  jurisdio- 
tion  bj  simulated  assignments.  But  assign- 
ments by  operation  Si  law,  creating  le^l 
representatives,  are  not  within  the  mischief 
or  reason  of  the  law.*' 

If  in  the  state  of  the  forum  the  general 
guardiaji  has  the  right  to  bring  suit  in  his 
own  name  as  such  guardian,  aAd  does  so,  he 
is  to  be  treated  as  the  party  plaintiff  so  far 
as  Federal  jurisdiction  is  concerned,  even 
though  suit  might  have  been  instituted  in 
the  name  of  the  ward  by  guardian  ad  litem 
or  next  friend.  He  is  liable  for  costs  in  the 
event  of  failure  to  recover  and  for  attor- 
neys' fees  to  those  he  employs  to  bring  the 
suit,  and  in  the  event  of  success,  the  amount 
recovered  must  be  held  for  disposal  accord- 
ing to  law,  and  if  he  does  not  pay  the  same 
over  to  the  parties  entitled,  he  would  be  lia- 
ble therefor  on  his  official  bond. 

The  Revised  Statutes  of  Texas  provide: 

"Art  2623.  The  guardian  of  the  estate  is 
entitled  to  the  possession  and  management 
of  all  property  belonging  to  the  ward;  to 
collect  all  debts,  rents,  or  claims  due  such 
ward;  to  enforce  all  obligations  in  his  fa- 
vor; to  bring  and  defend  suits  by  or  against 
him;  but  in  the  management  of  the  estate 
the  guardian  shall  be  governed  by  the  pro- 
visions of  this  title. 

''Art  2624.  The  guardian  of  both  person 
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and  «tat8  lias  all  tha  righti  and  powers, 
and  Bhi^  perform  all  the  duties,  of  the 
goardian  of  the  person  uid  of  the  guardiao 
of  the  estate." 
19  ''Art  2627.  T1&6  guardian  of  the  estato 
%  shall  use  due  diligence  to  collect  all  claims 

*  or  debts  owinff  to  the  ward,  and  to^ieoover 
possession  of  lul  property  to  which  the  ward 
has  a  title  or  claim;  provided,  there  is  a 
reasonable  prospect  of  collecting  such  claims 
or  debts,  or  or  recovering  such  propertv'; 
and  if  he  neglects  to  use  such  diligence  he 
and  his  sureties  shall  be  liable  for  all  dam- 
ages occasioned  by  such  ne||lect." 

In  Roberta  t.  Bacra,  38  Tez.  580,  it  was 
ruled  that  the  guardian  for  ndnor  heirs 
might  sue  in  his  own  name  on  a  promissory 
note  payable  to  the  ancestor  of  his  wards 
on  showing  that  they  were  the  only  heirs 
of  the  payee,  and  that  there  was  no  adminis- 
tration on  the  estate. 

In  Hauaton  d  T.  0.  R.  Co.  t.  Bradley,  45 
Tez.  171,  176,  it  was  held  thsi  under  a  law 
authorizing  suit  for  death  by  wrongful  act, 
which  provided  that  actions  thereunder 
should  be  "for  the  sole  and  exclusive  bene- 
fit of  the  surviving  husband,  wife,  child,  or 
ehildren,  and  parents  of  the  person  whose 
death  shall  have  been  so  caused,  and  may 
be  brought  by  such  entitled  parties,  or  any 
of  them,"  the  suit  might  properly  be  brought 
in  his  own  name  by  the  guardian  of  the  es- 
tate of  minor  children  of  the  person  whose 
death  was  caused  by  such  act;  and  the 
court  said :  "It  is  n<^  regarded  as  material 
whether  the  suit  is  brought  in  the  name  of 
the  guardian  for  his  ward  or  in  the  name  of 
tlie  ward  by  his  guardian.  By  the  laws  of 
Texas,  the  guardian  of  the  person  is  enti- 
tled to  the  charge  and  control  of  the  person 
of  tha  ward,  and  the  guardian  of  the  estate 
is  entitled  to  the  possession  and  manage- 
ment of  the  property  belonging  to  tbe  ward, 
and  to  eollect  all  claims  and  debts  due  him, 
to  enforce  all  obligations  in  his  favor,  and 
to  bring  and  defend  suits  by  or  against 
him." 

And  see  March  v.  Walker,  48  Tex.  372, 
where  Walker  sued  as  guardian  of  one  of 
three  children,  and  as  next  friend  of  the  two 
others,  and  attention  was  called  in  respect 
of  the  two  to  the  then  statute,  subsequently 
repealed,  providing  for  the  appointment  of  a 
special  guardian  to  prosecute  suits;  and 
Qulf,  C.  d  S.  F,  R.  Co,  V.  Btyron,  66  Tex. 
421,  1  8.  W.  161,  in  which  the  action  had 
been  brought  "by  W.  W.  Styron,  next  friend 
e  of  Millie  Styron,  a  minor,"  and  it  was  de- 
$  dded  that  it  was  not  necessary  "that  the 

•  pleadings  must^show,  in  so  many  words, 
that  the  action  is  brought  by  the  minor  by 
next  friend,"  although  oases  so  ruling  could 
be  found. 

We  are  unable  to  hold  that  the  circuit 
oourt  erred  in  assuming  that  this  guardian 
had  the  legal  right  \o  bring  the  action  in  his 
own  name,  and  it  is  on  his  citizenship,  and 
not  on  the  citizenship  of  the  ward,  that  the 
Jurisdiction  of  the  circuit  court  depended. 

Judgment  affirmed. 


(187  U.  8.  617) 
FELIX  21  HANLEY  et  ol..  Members  of  tha 
Railroad  Commission  of  Arkansas,  AppU^ 

XAN8A8   CITY  80UTHEBN    BAILWAT 
COMPANY. 

Interstate  eommerce— state  r€gulati<m  sf 
railroad  raies-^-^nts  tcithin  stated-ship-^ 
«isii#  aver  route  partly  outside  state. 

The  railroad  eommlsslon  of  Arkansas  cannot* 
without  violating  the  commerce  clause  ot 
the  Federal  Constltatlon«  fix  and  enforce 
rate^  for  the  continuous  traosportatioo  of 
goods  between  two  points  within  the  state 
of  Arkansas,  where  a  large  part  of  the  route- 
Is  outside  of  the  stats^  throu^  the  Indian 
terrltoiy  or  Texaa 

[No.  131.1 

Argued  and  Submitted  December  IB,  I90t* 
Decided  January  5,  190^. 

APPEAL  from  tbe  Circuit  Oourt  of  the 
United  SUtes  for  the  Eastern  District 
of  Arkansas  to  review  a  decree  for  plaintiff 
in  a  suit  to  enjoin  the  railroad  commission- 
ers of  Arkansas  from  fixing  and  enforcing 
railroad  rates.    Affirmed, 

See  same  case  below,  106  Fed.  353. 

The  facts  are  stated  in  the  opinion. 

Ur,  Charles  £.  VTanier  and  Messrs. 
Winchester  d  Martin  for  appellants. 

Messrs.  Gardiner  Lathrop,  Thomas  R. 
Morrow,  James  B.  Bead,  and  Maw  Pom  for 
appellea  ^ 

*Mr.  Justice  Holmes  delivered  the  oplo** 
Ion  of  the  court: 

This  is  a  hill  in  equity  brought  in  the  cir* 
euit  court  by  a  railway  company  incorpo- 
rated under  the  laws  of  Missouri,  against 
the  railroad  commissioners  of  Arkansas, 
seeking  an  injunction  a^inst  their  fixing 
and  enforcing  certain  rates,  as  wo  shall  ex- 
plain. The  Bill  was  demurred  to  for  want, 
of  equity,  the  demurrer  was  overruled,  and 
a  decree  was  entered  for  the  plaintiff.  The- 
defendants  briiup  the  case  here  by  appeal. 

The  plaintiff  owns  a  road  running 
through  several  states  and  territories.  The 
road  after  leaving  Missouri  runs  for  28 
n^iles  and  a  fraction  through  Arkansas  to 
the  dividing  line  between  that  state  and  the 
Indian  territory,  then  nearly  128  miles  in 
the  territory,  and  then  over  117  miles  in 
Arkansas,  again  to  Texas.  T1iei*e  is  also  a. 
branch  line  running  from  Fort  Smith,  in  Ar- 
kansas, to  Spiro,  in  the  Indian  territory, 
about  a  mile  of  which  is  in  the  state  and  15 
in  the  territory,  and  there  are  other  branch- 
es. Goods  were  shipped  from  Fort  Smith 
by  way  of  Spiro  llnd  the  road  in  the  Indian 
territory  to  Grannis,  in  Arkansas,  on  a 
through  bill  of  lading,  the  total  distance  be- 
ing a  little  more  than  62  miles  in  Arkansas 
and  nearly  64  in  the  Indian  territory.  For^i 
this  the  railroad  company  charged  a  sum  ing" 
excess  of  the  rate  fixed  by  the  railroad^eom- • 
missioners,  and  was  summoned  before  them 
under  the  state  law.  The  commissioners  de- 
cided thnJt  the  company  wns  liable  to  a  pen- 
alty  under  the  state  statute,  assert  Qieir 

«i  1.  Se9  Carriera,  vol.  9,  Coi^i.  DJg.  B  63:  Com- 
merce.  vol.  10.  Cent.  Dig.  $9  2ti,  82.  S7. 
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right  to  fix  rates  for  oontinuons  traiuportar 
tion  between  two  points  in  Arkansas,  even 
when  a  larse  part  of  the  route  is  outside 
the  state  through  the  Indian  territoi]^  or 
Texas,  and  intend  to  enforce  compliance 
with  these  rates.  The  only  question  argued, 
and  the  only  one  that  we  snail  discuss,  is 
whether  the  action  of  the  commissioners  is 
within  the  power  of  a  state,  or  whether  it  is 
bad  as  interfering  with  the  power  of  Con- 
gress to  regulate  commerce  among  the  sev- 
^ml  states  and  with  the  Indian  tribes. 
Bmyih  v.  Amea,  169  U.  6.  466,  517,  42  L. 
«L  819,  838,  18  Sup.  OL  Rep.  418. 

It  may  be  assumed  that  this  power  of 
Oongress  over  commerce  between  Arkansas 
and  the  Indian  territory  is  not  less  than  its 
pow«r  over  commerce  among  the  states 
{8ioutenhurgh  v.  Henniok,  129  U.  S.  141,  32 
L.  ed.  637,  9  Sup.  Ot  Rep.  256),  and  the 
distinction  hardly  is  important,  since  the 
appellants  are  asserting  similar  authcMrity 
wnere  the  loop  beyond  the  state  boundary 
runs  through  Texas.  We  may  as  well  add, 
in  this  connection,  that  the  present  railroad 
geU  the  authority  for  its  line  in  the  Indian 
territory,  through  a  predecessor  in  title,  from 
jui  act  of  Congress  of  1893,  chap.  169,  27 
SUt.  at  L.  487,  and  that,  by  that  act.  Con- 
gress "reserves  the  riffht  to  regulate  the 
charges  for  freight  and  paesengers  on  said 
railixMd  .  .  .  until  a  state  government 
shall  be  authorized  to  fix  and  regulate  the 
cost,"  etc;  "but  Oongresa  expressly  reserves 
the  right  to  fix  and  regulate,  at  aJl  times, 
the  cost  of  such  transportation  by  said  rail- 
road or  said  company  whenever  such  tnma- 
portation  shall  extend  from  one  state  into 
another,  or  shall  extend  into  more  than  one 


It  may  be  assumed  further,  as  implied  by 
the  lai^fuage  just  quoted,  that  the  transport 
tation  in  the  present  case  waa  commeroa 
See  also  the  act  of  Febniaiy  4,  1887,  chap. 
104,  I  1,  24  Stat,  at  L..  379  [U.  S.  Comp. 
SUt.  1901,  p.  3154];  Oiouoetter  Ferry  Co. 
V.  Fmnsylvaatia,  114  U.  S.  190,  203,  29  L. 
^.  158,  161,  1  Inters.  Com.  Rep.  382,  5  Sup. 
C£.  Rep.  826,  and  Wabash,  St,  L.  d  P.  IL 
Co.  V.  Illinoia,  118  U.  S.  667,  30  L.  ed.  244, 
1  Inters.  Com.  Rep.  31,  7  Sup.  Ct  Rep.  4. 
'  Transportation  for  others,  as  an  independ- 
ent business,   is  commerce,  irrsspectave  of 
the  purpose  to  sell  or  retain  the  goods  which 
o  the  owner  msiy  entertain   with   r^ard   to 
g  them  after  they  shall  have  been  delivered. 
•    *  The  transportation  of  these  goods  certain- 
ly went  outside  of  Arkansas^  and  we  are  of 
opinion  that  in  its  aspect  of  commerce  it  was 
not  confined  within  the  state.    Suppose  that 
the  Indian  territory  were  a  state,  and  should 
try  to  regulate  such  traffic,  what  would  stop 
4tr    Certainly  not  the  fiction  that  the  com- 
4nerce  was  confined  to  Arkansas.    If  it  could 
-not  interfere  the  only  reason  would  be  that 
•this  was  commerce  among  the  states.    But 
-if  this  commerce  would  have  that  character 
,aB  against  the  state  supposed  to  have,  been 
formed  out  of  the  Indian  territory,' it  would 
have  it  equally  sus  against  the  state  of  Ar- 
•kansas.    If  one  could  not  regulate  it  the 
.other  could  not. 


No  one  contends  that  the  r^ffulation  oould 
be  split  up  according  to  the  lurisdicUon  of 
state  or  territory  over  the  track,  or  that 
both  state  and  territoiy  may  r^ulate  the 
whole  rata  There  can  be  but  one  rate,  fixed 
by  one  authority,  whether  that  authority  bo 
Arkansas  or  Congress.  Wabash,  8t,  L.  d  P. 
R.  Co,  V.  IlUnoia,  118  U.  S.  557,  30  L.  ed. 
244,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct  Rep. 
4;  Covington  d  C.  Bridge  Co,  v.  Kentucky^ 
154  U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com. 
Rep.  649,  14  Sup.  OL  Rep.  1087;  Hall  v.  De 
Cu%r,  95  U.  S.  485,  24  L  ed.  547.  But  it 
would  be  more  logical  to  allow  a  division 
according  to  the  iurisdiction  over  the  track 
than  to  declare  that  the  subject  for  r^^la- 
tion  is  indirisible,  yet  that  the  indivisibili^ 
does  not  depend  upon  the  commerce  being  un- 
der the  authority  of  Congress,  but  upon  a 
fiction  which  attributes  it  wholly  to  Arkan- 
sas, although  that  fiction  is  quite  b^nd  tha 
power  ol  Arkansas  to  enforce. 

It  is  decided  that  navigation  cm  the  hiffb 
seas  between  ports  of  the  same  state  is  sui>> 
ject  to  regulatiom  by  Congress  {Lord  v. 
OoodaU,  N.  d  P.  8,  8.  Co.  102  U.  &  541,  26 
L.  ed.  224 )«  and  is  not  subject  to  regulation 
by  the  state  {Paeifie  Coast  8.  8.  Co.  v.  Bail- 
road  Commissioners,  9  Sawy.  253,  18  Fed. 
10) ;  and,  although  it  is  arffued  that  these 
decisions  are  not  conclusive,  3ie  reason  given 
by  Mr.  Justice  Field  for  his  decision  in  the 
last-cited  case  disposes  equally  of  the  <iaBe 
at  bar.  "To  brinff  the  transportation  with- 
in the  control  of  uie  state,  as  pari  of  its  do- 
mestio  commeroe,  the  subject  transported 
must  be  within  the  entire  voyage  under  the 
exclusive  Jurisdiction  of  the  state."  9 
Sawy.  268,  18  Fed.  13.  Decisions  in  point 
are  8tate  eat  reL  Railroad  Warehouse  Com- 
mission V.  Chicago,  8t.  P.  M.  d  0.  R.  Co.  40 
Minn.  267,  3  L.  R.  A.  238,  2  Inters.  Coulh 
Rep.  519,  41  N.  W.  1047;  Stemberger  v.g 
Cape  Fear  d^T.  Vailey  R.  Co,  29  a  C.  510,  • 
2  L.  R.  A.  105,  7  &  K  836.  See  also  UiOi 
Produeert^  Protective  Asso,  v.  DeloAoc/re,  L. 
d  W,  R.  Co.  7  Inters.  Com.  Rep.  92,  160,  16L 

There  are  some  later  state  decisions  con- 
trary to  those  last  cited.  Campbell  v.  Chi- 
oago,  M.  d  8t.  P.  R,  Co,  86  Iowa,  587,  17  L. 
R.  A.  443,  4  Inters.  Com.  Rep.  403,  53  N. 
W.  351;  BewweU  v.  Komos  City,  Ft.  8.  d  M, 
R.  Co.  110  Mo.  222,  5  Inters.  Com.  Rep.  262, 
24  S.  W.  1002;  State  ex  ret.  Radlroad  Comrs. 
V.  Western  U.  Teleg.  Co.  113  N.  C.  213,  22 
L.  R.  A.  570,  18  S.  B.  389.  But  these  deci- 
sions were  made  simply  out  of  deference  to 
conclusions  drawn  from  Lehigh  Valley  R, 
Co.  V.  Pennsylva^iia,  146  U.  S.  192,  36  L.  ed. 
672,  4  Inters.  Com.  Rep.  87,  12  Sup.  Ct  Rep. 
806,  and  we  are  of  opinion  that  they  carry 
their  conclusions  too  far.  That  waa  the  case 
of  a  tax,  and  waa  distinguished  expressly 
from  an  attempt  by  a  state  directly  to  r^ 
ulate  the  transportation  while  outside  its 
borders.  145  U.  S.  204,  36  L.  ed.  676,  4  In- 
ters. Com.  Rep.  91,  12  Sup.  Ct  Rep.  809. 
And  although  it  was  intimated  that,  for  the 
purposes  bdFore  the  courts  to  some  extent 
commerce  l^  transportation  might  have  its 
character  fixed  by  the  relation  between  the 
tu*o  ends  of  the  transit,  the  intimation  waa 
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ourefuUy  confined  to  those  purposes.  More- 
over, the  tax  ''was  determined  in  respect  of 
receipts  for  the  proportion  of  the  transpor- 
tation within  the  sUte."  145  U.  S.  201,  36 
L.  ed.  675,  4  Inters.  Com.  Rep.  90,  12  Sup. 
Gt.  Rep.  808.  Such  a  proportioned  tax  had 
been  sustained  in  the  case  of  commerce  ad- 
mitted to  be  interstate.  Mains  ▼.  Oramd 
Trunk  R.  Co.  142  U.  &  217,  35  L.  ed.  994, 
3  Inters.  Oom.  Rep.  807,  12  Sup.  Ct.  Rep. 
121,  163.  Whereas  it  is  decided,  as  we  have 
said,  that  when  a  rate  is  e8tai>lished,  it  must 
be  established  as  a  whole. 

We  are  of  opinion  that  the  language 
which  we  have  quoted  from  Mr.  Justice 
Field  is  correct^  and  that  the  decree  of  the 
circuit  court  should  be  aifirmed. 

Decree  affirmed. 


(187  U.  S.  486) 

UNITED  STATES,  Appt,, 

V. 

WILLIAM  T.  SAMPSON,  Rear  Admiral,  U. 
S.  Navy,  et  al. 

AeHon'^^partiea  —  suhatituiion  —  death  of 
party. 

The  exigency  presented  by  the  death  of  Rear 
Admiral  Sampson  pending  an  appeal  from 
a  decree  of  condemnation  in  a  lihel  in  prise, 
filed  In  his  own  behalf  and  In  behalf  of  other 
officers  and  enlisted  men  of  the  United 
States  Nayy,  will  be  satisfactorily  met  by 
the  substitution,  to  carry  on  the  proceedings 
In  the  Interest  of  all,  of  Rear  Admiral  Tay- 
lor who  Is  among  those  represented  In  the 
litigation  by  counsel,  and  Is  within  the  ja- 
rlsdlctlon  of  the  court 

[Na  273.] 

Bulmitted  October  £P,  1902.    Decided  /on* 
uary  5,  190S. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Gblumbia  to  review  a  decree 
of  condemnation  in  a  libel  in  prize  filed  by 
Rear  Admiral  Sampson  in  his  own  behalf 
and  in  behalf  of  oflScers  and  enlisted  men  of 
the  United  SUtes  Navy. 

On  motions  arising  out  of  the  death  of 
Rear  Admiral  Sampson,  substitution  of  Rear 
Admiral  Taylor  ordered. 

Attorney  General  Know  and  Aeeistwnt  At" 
iomey  General  Eoyt  for  United  States. 

Mesera.  James  H*  Harden,  Joseph  K. 
McCammon,  George  A.  King,  William  B. 
King,  William  E.  Harvey,  and  John  Sidney 
Webb  for  appellees. 

The  Chief  Juatieet 

This  libel  in  ^rize  was  filed  l^  Rear  Ad- 
miral Sampson  in  his  own  behalf  and  also 
in  behalf  of  all  of  the  officers  and  enlisted 
men  of  the  United  States  Navy,  who  took 
part  in  the  engagement  off  Santiago  de 
Cuba  on  Julv  3,  1898,  in  the  supreme  court 
of  the  District  of  Columbia,  and  went  to  a 
decree  of  condemnation  from  which  this  ap- 
peal was  prosecuted. 

On  May  19,  1902,  the  death  of  Rear  Ad 


miral  Sampson  was  suggested  by  the  Attor-  ^ 
ney  General,  and  a  motion  made  that^the? 
cause  proceed  under  its  then  caption  and 
without  the  substitution  of  any  other  in- 
dividual as  a  party,  which  was  poetpcmed  to 
the  hearing  of  the  case  on  its  merits. 

That  hearing  has  been  had,  and  counsel, 
in  aid  of  the  court,  have  made  application 
for  the  substitution  of  the  admimstratrix 
of  Admiral  Sampson,  and  submitted  consid- 
erations in  respect  of  the  sul>stitutioii  also 
of  one  or  more  ofiicers,  as,  and  if,  deemed 
necessary. 

We  think  someone  to  carry  on  the  pro- 
ceedings in  the  interest  of  all  should  be  sub- 
stitute, but  that  it  is  not  necessary  that 
the  personal  representatives  of  thoee  who 
may  have  deceased  should  come  in,  or  that 
any  person  should  ew  officio  be  designated. 
The  matter  is  merely  one  of  convenience  and 
without  significance  in  itself. 

Rear  Admiiral  Evans,  Rear  Admiral  Tav- 
lor,  Captain  French  E.  Chadwick,  and  oth- 
ers are  represented  in  the  litigation  bj 
counsel;  but  Rear  Admiral  Schley  and 
others  are  not.  Of  thaae  so  represented. 
Rear  Admiral  Evans  is  absent  on  a  foreign 
station,  while  Rear  Admiral  Taylor  is  with- 
in the  Jurisdiction.  It  seems  to  us  that  the 
substitution  of  Rear  Admiral  Taylor  will 
satisf  actorly  meet  the  exigency,  and  U  witt 
be  ordered  accordingly. 


(187  U.  8.  668) 
LONE  WOLF,  Principal  Chief  of  tin  Kio- 
was,  et  al.,  Appte., 

V. 

ETHAN  A.  HITCHCOCK,  Secretary  of  tiM 
Interior,  et  ok 

Indiana — power  of  Oongreaa  over  tribal  rela> 
tiona  and  landa-^effect  of  prior  treaty. 

The  plenary  power  of  Congress  over  the  trl- 
twl  relations  and  lands  of  the  confed- 
erated trlhes  of  Kiowa,  Comanche,  and 
Apache  Indians  coold  not  he  so  limited  by 
any  of  the  provisions  of  a  treaty  with  each 
Indians  as  to  preclude  the  enactment  by 
Congress  of  the  act  of  June  6,  1900  (SI 
SUt.  at  L.  677,  chap.  818),  providing  for  al- 
lotments to  the  Indians  In  severalty  oat  of 
the  lands  held  In  common  within  the  reser- 
vation and  purporting  to  give  an  adeqaate 
consideration  for  the  surplus  lands  not  al- 
lotted among  the  Indians  or  reserved  for 
their  benefit. 

(No.  275.] 

Argued  October  tS,  1902.    Decided  January 
5,  1909. 

APPEAL  from  the  Court  of  Appeals  of  tfa« 
District  of  ColumMa  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District  in  favor  of  defendants 
in  a  suit  to  enjoin  the  carrying  into  effect 
of  the  act  of  Congress  of  June  6,  1900  (31 
Stat.  sJt  L.  677,  chap.  813),  dealing  with  the 
disposition  of  tribal  property  of  tte  Kiowa, 
Comanche,  and  Apache  Indians.  Affirmed, 
See  same  case  below,  19  App.  D.  C.  ,316. 


1002. 


LONE  WOLF  ▼.  HITCHCOCK. 
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g  Statement  bj  Mr.  Justiee  Wliltet 
«  *In  1867  a  treaty  waa  concluded  with  the 
Kiowa  and  Comanche  tribes  of  Indiana,  and 
such  other  friendly  tribes  as  might  be 
united  with  thenit  setting  apart  a  reserva- 
tion for  the  use  of  such  Indians.  By  a  sep- 
arate treaty  the  Apache  tribe  of  Indians 
was  incorporated  with  the  two  former* 
named,  and  became  entitled  to  share  in  the 
benefits  of  the  reservation.  16  Stat,  at 
L.  581«  589. 

The  first  named  treaty  is  usually  called 
the  Medicine  Lodge  treaty.  By  the  Hizth 
article  thereof  it  was  proviaed  that  heads 
<rf  families  might  select  a  tract  oi  land  with- 
in the  reservation,  not  exceeding  320  acres 
an  extent,  which  should  thereafter  cease  to 
be  held  in  common,  and  should  be  for  the 
exclusive  possession  of  the  Indian  making 
the  selection,  so  long  as  he  or  his  family 
might  continue  to  ci3tivate  the  land.  The 
twelfth  artide  of  the  treaty  was  as  follows: 
"Article  12.  No  treaty  for  the  cession  of 
any  portion  or  part  of  the  reservation  here- 
in described,  which  may  be  held  in  common, 
•hall  be  of  any  validity  or  force  as  against 
the  said  Indians,  unless  executed  and  signed 
by  at  least  three  fourths  of  all  the  lulult 
inale  Indians  occupying  the  same,  and  no 
cession  by  the  tribe  shall  be  understood  cr 
construed  in  such  manner  as  to  deprive, 
without  his  oonsenty  any  individual  member 
of  the  tribe  ot  his  rights  to  any  tract  of 
land  selected  by  him  as  provided  in  article 
3  [6]  of  this  treaty." 

The  three  tribes  settled  under  the  treaties 
upon  the  described  land.  On  October  6, 
1892,  466  male  adult  members  of  the  con- 
federated tribes  signed,  with  three  commis- 
sioners representing  the  United  States,  an 
agreement  concerning  the  reservation.  The 
Indian  agent,  in  a  certificate  appended  to 
the  agreement,  represented  that  there  were 
as  then  602  male  adults  in  the  three  tribes, 
g  Senate  Ex.  Doc.  No.  27,  62d  Congress,  sec- 
•  ond  session,  •page  17.  Four  hundred  and 
flfty-six  male  adults  therefore  constituted 
more  than  ^ree  fourths  of  the  certified 
number  of  total  male  adults  in  the  three 
tribes.  In  form  the  agreement  was  a  pro- 
posed treaty,  the  terms  of  which,  in  sub- 
stance, pi*ovided  for  a  surrender  to  the 
United  States  of  the  rights  of  the  tribes  in 
the  reservation,  for  allotments  out  of  such 
lands  to  tlie  Indians  in  severalty,  the  fee 
dmple  title  to  be  conveyed  to  the  allottees 
or  their  heirs  after  the  expiration  of  twen- 
ty-five years;  and  the  payment  or  setting 
apart  for  the  benefit  of  the  tribes  of  $2,000,- 
000  as  the  consideration  for  the  surplus  of 
land  over  and  above  the  allotments  which 
might  be  made  to  the  Indians.  It  was  pro- 
vided that  sundry  named  friends  of  the  In- 
dians (among  such  persons  being  the  In- 
dian agent  and  an  army  officer)  "should 
each  be  entitled  to  all  the  benefits,  in  land 
only  conferred  under  this  agreement,  the 
same  as  if  members  of  said  tribes."  Elim- 
inating 350,000  acres  of  mountainous  land, 
the  quantity  of  surplus  lands  suitable  for 
farming    and    grazing    purposes    ^ns   esti- 


mated at  2,150,000  acres.  Conoeminff  the 
payment  to  be  made  for  these  surplus  lands, 
the  commission,  in  their  report  to  the  Pres- 
ident announcing  the  termination  of  the 
negotiations,  said  (Senate  Ex.  Doc  No.  17, 
second  session,  52d  Congress) : 

"In  this  connection  it  is  proper  to  add 
that  the  commission  agreed  with  the  Indi- 
ans to  incorporate  the  following  in  their  re- 
port, which  is  now  done: 

**The  Indians  upon  this  reservation  seem 
to  believe  (but  whether  from  an  exercise  of 
their  own  judgment  or  from  the  advice  of 
others  the  commission  cannot  determine) 
that  their  surplus  land  is  worth  two  and 
one-half  million  ddlars,  and  Congress  may 
be  induced  to  give  them  that  mwdi  for  it^ 
Therefore,  in  compliance  with  their  request, 
we  reoort  that  they  desire  to  be  heard 
throuffh  an  attorney  and  a  delegation  to 
Washington  upon  that  questioi^  the  agree- 
ment si^ed,  however,  to  be  e/fective  upon 
ratification  no  matter  what  Congress  mav 
do  with  their  appeal  for  the  extra  half  mil- 
lion dollars." 

In  transmitting  the  agreement  to  the  Sec- 
retary of  the  Interior,  the  Commissioner  of 
Indian  Affairs  said: 

"The  price  paid,  while  considerably  in  ex- 
cess of  tnat  paid«to  the  Cheyennes  and  Ara- 
pahoes,  seems  to  be  fair  and  reasonable,  both  g 
to  the  government  and  the  Indians,  the  landtt 
being  doubtless  of  better  quality  than  that* 
in  the  Cheyenne  and  Arapahoe  reservation." 

Attention  was  directed  to  the  provision 
in  the  agreement  in  favor  of  the  Indian 
agent  and  an  army  officer,  and  it  was  sug- 
gested that  to  permit  them  to  avail  thereof 
would  establish  a  bad  precedent. 

Soon  after  the  siting  of  the  foresoing 
agreement  it  was  claimed  by  the  Indians 
that  their  assent  had  been  obtained  by 
fraudulent  misrepresentations  of  its  terms 
bv  the  interpreters,  and  it  was  asserted  that 
the  agreement  should  not  be  held  binding 
upon  the  tribes  because  three  fourths  of  the 
adult  male  members  had  not  assented  there- 
to, as  was  required  by  the  twelfth  article  of 
the  Medicine  Lodge  treaty. 

Obviously,  in  consequence  of  the  policy 
embodied  in  8  2079  of  the  Revised  Statutes, 
departing  from  the  former  custom  of  deal- 
inff  with  Indian  affairs  by  treaty  and  pro- 
riding  for  legislative  action  on  such  sub- 
jects, various  bills  were  introduced  in  both 
Houses  of  Congress  designed  to  give  legal 
effect  to  tlie  agreement  made  by  the  Indi- 
ans in  1892.  These  bills  were  referred  to 
the  proper  committee,  and  before  such  com- 
mittees the  Indians  presented  their  obje<y 
tions  to  the  propriety  of  giving  effect  to  the 
agreement.  H.  R.  Doc  No.  431,  56th  Con- 
gress, second  session.  In  1898  the  Com- 
mittee on  Indian  Affairs  of  the  House  of 
Representatives  unanimously  reported  a 
bill  for  the  execution  of  the  agreement 
made  with  the  Indians.  The  report  of  the 
committee  recited  that  a  favorable  conclu- 
sion had  been  reached  by  the  committee 
"after  the  fullest  hearings  from  delegations 
of  the  Indian  tribes  and  all  parties  at  in- 
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tercat"    H.  R.  Doe.  No.  410,  first  sesdon, 
66th  Conmss,  p.  5. 

The  bm  thuA  reported  did  not  exactly 
conform  to  the  acreement  as  signed  by  the 
Indians.  It  modified  the  agreement  by 
changing  the  time  for  making  the  allot- 
ments, and  it  also  prorided  that  the  pro- 
ceeds of  the  surplus  lands  remaining  siter 
i.  allotments  to  the  Indians  should  be  held  to 
g  await  the  judicial  decision  of  a  claim  as- 
•  serted  by  the  Choctaw  and  Chickasair*tribes 
of  Indians  to  the  surplus  lands.  This  claim 
was  based  upon  a  treaty  made  in  1866,  by 
which  the  two  tribes  ceded  the  reservation 
in  question,  it  being  contended  that  the 
lands  were  impressed  with  a  trust  in  favor 
of  the  ceding  tribes,  and  that  whenever  the 
reservation  was  abandoned,  so  much  of  it 
as  was  not  allotted  to  the  confederated  In- 
dians of  the  Oomanche,  Kiowa,  and  Apache 
tribes  reverted  to  the  Choctaws  and  Chicka- 


The  bill  Just  referred  to  passed  the  House 
of  Representatives  on  May  16,  1898.  Slst 
Cong.  Rec  p.  4047.  When  the  bill  reached 
the  Senate  that  body,  oo  January  25,  1890, 
adopted  a  resolution  calling  upon  the  Seo- 
retimr  of  the  Interior  for  information  as  to 
whether  the  signatures  attached  to  the 
agreement  comprised  three  fourths  of  the 
male  adults  of  the  tribes.  In  response  the 
Secretary  of  the  Interior  informed  the  Sen- 
ate, under  date  of  January  28,  1899,  that 
the  records  of  the  department  "failed  to 
show  a  census  of  these  Indians  for  the  year 
1892,*'  but  that  ^from  a  roll  used  in  making 
a  payment  to  them  in  January  and  Febru- 
ary, 1893,  it  appeared  that  there  were  725 
males  over  eighteen  years  of  age,  of  whom 
639  were  twenty-one  vears  and  over."  The 
Secretary  further  called  attention  to  the 
fact  that  by  the  agreement  of  1892  a  right 
of  selection  was  conferred  upon  each  mem- 
ber of  the  tribes  over  eighteen  years  of  age, 
and  observed: 

"If  eighteen  years  and  over  be  held  to  be 
the  legal  age  of  those  who  were  authorized 
to  sign  the  agreement,  the  number  of  per- 
sons who  actually  signed  was  87  less  than 
three  fourths  of  the  adult  male  membeiv 
ship  of  the  tribes;  and  if  twenty-one  years 
be  held  to  be  the  minimum  age,  then  23  less 
than  three  fourths  signed  the  agreement. 
In  either  event,  less  than  three  fourths  of 
the  male  adults  appear  to  have  so  signed." 
With  this  information  before  it  the  bill 
was  favorably  reported  by  the  Committee 
on  Indian  AiTairs  of  the  Senate,  but  did 
not  pass  that  body. 

At  the  first  session  of  the  following  Con- 
gress (the  Fifty-sixth)  bills  were  intro- 
duced in  both  the  Senate  and  House  of  Rep- 
resentatives substantially   like   that  which 

tfihas  just  been  noticed.     Senate,  1352;  H.  R. 

0  905^ 

•  *  In  the  meanwhile,  about  October,  1899, 
the  Indians  had,  at  a  general  council  at 
which  571  male  adults  of  the  tribes  pur- 
ported to  be  present,  protested  sgainst  the 
execution  of  the  provisions  of  the  agree- 
ment of  1892,  and  adopted  a  memorial  to 


Congress,  praying  that  that  body  should  not 
give  effect  to  the  agreement.  This  memori' 
al  waa  forwarded  to  the  Secretary  of  the 
Interior  by  the  Commissioner  of  Indian  Af- 
fairs with  lensthy  comments,  pointing  out 
the  fact  that  the  Indians  claimed  that  their 
signatures  to  tiie  agreement  had  been  pro* 
cured  by  fraud,  and  thai  the  legal  number 
of  Indians  had  not  signed  the  agreementr 
and  that  the  previous  bills  and  bills  then 
pending  contemplated  modification  of  the 
agreement  in  important  particulars  without 
the  consent  of  the  Indians.  This  communi* 
cation  from  the  Commissioner  of  Indian  Af- 
fairs, together  with  the  memorial  of  the 
Indians,  were  transmitted  by  the  Secretary 
of  the  Interior  to  Congre.ss.  Senate  Doc 
No.  76;  H.  R.  Doc.  No.  333;  first  session^ 
Fifty-sixth  Congress.  Attention  was  called 
to  the  fact  that  although  by  the  agreement 
of  October  6,  1892,  one  half  of  each  allot- 
ment was  contemplated  to  be  agricultural 
land,  there  was  only  sufiicient  agricultural 
land  in  the  entire  reservation  to  average  30 
acres  per  Indian.  After  setting  out  the 
charges  of  fraud  and  complaints  respecting 
the  proposed  amendments  designed  to  be 
made  to  the  agreement,  as  above  stated,  par^ 
ticular  complaint  was  made  of  the  provi* 
sion  In  the  agreement  of  1892  as  to  allots 
ments  in  severalty  among  the  Indians  of 
lands  for  agricultural  purposes.  After  re^ 
citing  that  &e  tribal  lands  were  not  adapted 
to  such  purposes,  but  were  suitable  for 
grazing,  the  memorial  proceeded  as  follows: 

"We  submit  that  the  provision  for  landa 
to  be  allotted  to  us  under  this  treaty  are^ 
insufficient,  because  it  is  evident  we  cannot* 
on  account  of  the  climate  of  our  section* 
which  renders  the  maturity  of  crops  uncei^ 
tain,  become  a  successful  farming  communi- 
ty; that  we,  or  whoever  else  occupies  these 
lands,  will  have  to  depend  upon  the  cattle 
industry  for  revenue  and  support.  And  we 
therefore  prav,  if  we  cannot  be  granted  the 
privilege  of  keeping  our  reservation  under  cr 
the  treaty  made  with  us  in  18G8,  and  knowng- 
as  the  Medicine  Lodge  treaty,  thstTiiuthority* 
be  granted  for  the  consideration  of  a  new 
treaty  that  will  make  the  allowance  of  land 
to  be  allotted  to  us  sufficient  for  us  to  graze 
upon  it  enough  stock  cattle,  the  increase 
from  which  we  can  market  for  support  of 
ourselves  and  families." 

With  the  papers  Just  referred  to  before 
it,  the  House  Committee  on  Indian  Afifairs, 
in  February,  1900,  favorably  reported  a  bill 
to  give  effect  to  the  agreement  of  1892. 

On  January  19,  1900,  an  act  was  passed 
by  the  Senate,  entitled  "An  Act  to  Ratify 
an  Agreement  Made  with  the  Indiana  oi 
the  Fort  Hall  Indian  Reservation  in  Idaho^ 
and  Making  an  Appropriation  to  Carry  the 
Same  into  Effect"  In  February,  1900,  the 
House  Committee  on  Indian  Affairs,  having 
before  it  the  memorial  of  the  Indians  trana* 
mitted  by  the  Secretaty  of  the  Interior,  and 
also  havinff  for  consideration  the  Senate 
bill  just  alluded  to,  reported  that  bill  back 
to  the  House  favorably,  with  certain  amend- 
menta     H.  R.  Doc.  No.  419,  56th  Congress, 
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4nt  ■esttOQ.  One  ol  such  ajnendmenta 
•conaiated  in  adding  to  the  bill  in  question, 
««  I  tf ,  a  provision  to  execute  the  affreement 
made  with  the  Kiowa,  Comaache,  and 
Apache  Indians  in  1892.  Although  the  bill 
thu8  reported  embodied  the  execuuon  of  the 
■agreement  last  referred  to^  the  title  of  the 
bill  was  not  changed^  and  oonaequently  re- 
ferred only  to  the  execution  ci  the  agree- 
.ment  made  with  the  Indiana  of  the  Fort 
Hall  reservation  in  Idaho.  The  provisions 
thus  embodied  in  §  6  of  the  bill  in  question 
substantially  conformed  to  those  contained 
in  the  bill  which  had  previously  passed  the 
House,  except  that  the  previous  enactment 
-on  this  subiect  was  changed  so  as  to  do 
Away  with  tLe  necessity  for  making  to  each 
Indian  one  half  of  his  allotment  in  agricul- 
tural land  and  the  other  half  in  grazing 
land.  In  addition,  a  clause  was  inserted  in 
the  bill  providing  for  the  setting  apart  of  a 
large  amount  of  grazing  land  to  be  used  in 
common  by  the  £idians.  The  provision  in 
question  was  as  follows: 

"That   in  addition   to  the   allotment   of 

lands  to  said  Indians  as  provided  for  in  this 

agreement,    the    Secretary   of   the   Interior 

^  shall  set  aside  for  the  use  in  common  for 

Osaid  Indian  tribes  480,000  acres  of  grazing 

«  lands,  to  be*selected  by  the  Secretary  of  the 

Interior,  either  in  one  or  more  tracts  aa 

will  best  subserve  the  interest  of  said  In- 


The  provision  of  the  agreement  in  favor 
of  the  Indian  agent  and  army  officer  was 
also  eliminated. 

The  bill,  moreover,  exempted  the  money 
consideration  for  the  surplus  lands  from  all 
«laima  for  Indian  depredations,  and  express- 
ly provided  that  in  the  event  the  daim  of 
the  Choctaws  and  Chickasaws  was  ulti- 
mately sustained,  the  consideration  referred 
to  should  be  subject  to  the  further  acti<Hi 
of  Congress.  In  this  bill,  as  in  previous 
ones,  provision  was  made  for  allotments  to 
the  Indians,  the  opening  of  the  surplus  land 
for  settlement,  etc  The  bill  became  a  law 
bf  concurrence  of  the  Senate  in  the  amend- 
ments adopted  by  the  House  as  Just  stated. 

Thereafter,  by  acts  approved  on  January 
4,  1901  (31  Stat,  at  L.  727,  chap.  8),  March 
3, 1901  (SI  Stat,  at  L.  1078,  chap.  832),  and 
March  3,  1001  (31  Stat,  at  L.  1093,  chap. 
840),  authority  was  given  to  extend  the 
time  for  making  allotments  and  opening  of 
the  surplus  land  for  settlement  for  a  period 
not  exceeding  eight  months  from  December 
0,  1000;  appropriations  were  made  for  sur- 
veys in  connection  with  allotments  and  set- 
ting apart  of  grazing  lands;  and  authority 
was  conferred  to  establish  counties  and 
«ounty  seats,  townsites,  etc,  and  proclaim 
the  surplus  lands  open  for  settlement  by 
whiia  people 

On  June  6,  1901,  a  bill  was  filed  on  the 
equity  side  of  the  supreme  court  of  the  Die- 
trict  of  Columbia,  wherein  Lone  Wolf  {one 
of  the  appellants  herein)  was  named  as 
complainant,  stiing  for  himself  as  well  as 
-for  all  other  members  of  the  confederated 
tribes  of  the  Kiowa,  Comanche,  and  Apache 


Indians,  residing  in  the  territory  of  <Ma- 
homa.  The  present  appeUees  (the  Secre- 
tary of  the  Interior,  the  Commissioner  of 
Indian  Affairs  and  the  Commissioner  of  the 
General  Land  Ofiiee)  were  made  respond- 
ents to  the  bilL  Subsequently,  by  an 
amendment  to  the  bill,  members  of  the  Ki- 
owa, Comanche,  and  Apache  tribes  were 
joined  with  Lone  Wolf  as  parties  complain- 
ant. 

The  bill  recited  the  establishing  and  occu- 
pancy of  the  reaervation  in  Oklahoma  by 
the  confederated  tribes  of  Eiowas,  Com- 
anches,  and  Apaches,  the  signing  of  the 
agreement  of  October  0,  1892,  and  the  sub-n 
sequent  proceedings  wluch  have  been  de-S 
tailed,*culminating  in  the  passage  of  the  aet* 
of  June  6,  1900  [31  SUt.  at  L.  677,  chap. 
813],  and  the  act  of  Congress  supplemen- 
tary to  said  act  In  substance  it  was  further 
charged  in  the  bill  that  the  agreement  had 
not  been  signed  as  required  by  the  Medicine 
Lodge  treaty,  that  is,  by  three  fourths  d 
the  male  adult  members  of  the  tribe,  and 
that  the  signatures  thereto  had  been  ob- 
tained by  fraudulent  misrepresentations 
and  concealment^  similar  to  thoee  recited  in 
the  memorial  signed  at  the  1899  council.  In 
addition  to  the  grievance  previously  stated 
in  the  memorial,  the  charge  waa  made  that 
the  interpreters  falsely  represented,  wlien 
the  said  treaty  was  being  considered  by  the 
Indians,  that  the  treaty  provided  "for  the 
sale  of  their  surplus  lands  at  some  time  in 
the  future  at  the  price  of  $2.50  per  acre;" 
i^ereas,  in  truth  and  in  fact,  "by  the  terma 
of  aaid  trea^,  only  $1.00  an  acre  is  al- 
lowed for  said  surplus  lands,"  which  sum, 
it  was  charged,  was  an  amount  far  below 
the  real  value  of  said  lands.  It  was  also 
averred  that  portions  of  the  signed  agree* 
ment  had  been  changed  l^  Oongress  with- 
out submitting  such  changes  to  the  In- 
dians for  their  consideration.  Based  upon 
the  foregoinff  allegations,  it  was  alleged 
that  so  mucn  of  said  act  of  Congress  of 
June  G,  1900,  and  so  much  of  said  acta  aup- 
plementary  Uiereto  and  amendatory  thereof 
as  provided  for  the  taking  effect  of  aaid 
agreement,  the  allotment  of  certain  landa 
mentioned  therein  to  members  of  said  In- 
dian tribes,  the  surveying,  laying  out,  and 
platting  townsites  and  locating  county 
seats  on  said  lands,  and  the  ceding  to  the 
United  States  and  the  opening  to  settle- 
ment by  white  men  of  2,000,000  acres  of 
said  lands,  were  enacted  in  violation  of  the 
property  rights  of  the  said  Kiowa,  Co- 
manche, and  Apache  Indians,  and  if  carried 
into  effect  would  deprive  said  Indians  of 
their  lands  without  due  process  of  law,  and 
that  said  parts  of  said  acts  were  contrary 
to  the  Constitution  of  the  United  States, 
and  were  void,  and  conferred  no  right,  pow- 
er, or  duty  upon  the  respondents  to  do  or 
perform  any  of  the  acts  or  things  enjoined 
or  required  by  the  acts  of  Congress  in  ques- 
tion. Alleging  the  intention  of  the  respond- 
ents to  carry  into  effect  the  aforesaid 
claimed  unconstitutional  and  void  acts,  and 
asking  discovery  by  answers  to  interroga- 
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e^torieB  propounded  to  the  reBpondents,  the 
g  allovranoe  of  a  temporary  reBtraining  order, 
•  and  a  final  decree*awarding  a  perpetual  in- 
junction, was  prayed,  to  restrain  the  com- 
mission by  the  respondents  of  the  alleged 
unlawful  acts  by  them  threaten^  to  be 
done.    General  relief  was  also  prayed. 

On  January  6,  1901,  a  rule  to  show  cause 
why  a  temporary  injunction  should  not  be 
granted  was  issued.  In  response  to  this 
rule  an  affidavit  of  the  Secretary  of  the  In- 
terior was  filed,  in  which,  in  substance,  it 
was  averred  that  the  complainant  (Lone 
Wolf)  and  his  wife  and  daughter  had  se- 
lected allotments  under  the  act  of  June  6, 
1900,  and  the  same  had  been  approved  by 
the  Secretary  of  the  Interior  and  that  aU 
other  members  of  the  tribes,  excepting 
twelve,  had  also  accepted  and  retained  al- 
lotments in  severalty,  and  that  the  greater 
part  thereof  had  been  approved  before  the 
bringing  of  this  suit.  It  was  also  averred 
that  the  480,000  acres  of  grazing  land  pro- 
vided to  be  set  apart,  in  the  act  of  June  6, 
1900,  for  the  use  by  the  Indians  in  common, 
had  been  so  set  apart  prior  to  the  institu- 
tion of  the  suit,  **with  the  approval  of  a 
council  ccmipoeed  of  chiefs  and  headmen  of 
said  Indians.*'  Thereupon  an  affidavit  veri- 
fied by  Lone  Wolf  was  filed,  in  which  in  ef- 
fect he  denied  that  he  had  accepted  an  allot- 
ment of  lands  under  the  act  of  June  6,  1900, 
and  the  acts  supplementary  to  and  amenda- 
tory thereof.  Thereafter,  on  June  17,  1901, 
leave  was  given  to  amend  the  bill  and  the 
same  was  amended,  as  heretofore  stated,  by 
adding  additional  parties  complainant  and 
by  providing  a  substituted  first  paragraph 
of  the  bill,  in  which  was  set  forth,  among 
other  things,  that  the  three  tribes,  at  a  gen- 
eral council  held  on  June  7,  1901,  had  voted 
to  institute  all  legal  and  other  proceedings 
necessary  to  be  taken,  to  prevent  the  carry- 
ing into  effect  of  the  legislation  complained 
of. 

The  supreme  court  of  the  District  on 
June  21,  1901,  denied  the  application  for  a 
temporary  injunction.  The  cause  was  there- 
after submitted  to  the  court  on  a  demurrer 
to  the  bill  as  amended.  The  demurrer  was 
sustained,  and  the  complainants  electing 
not  to  plead  further,  on  June  26,  1901,  a  de- 
cree was  entered  in  favor  of  the  respondente. 
An  appeal  was  thereupon  taken  to  the  court 
of  appeals  of  the  District.  While  this  ap- 
peal was  pending,  the  President  issued  a 
pj  proclamation,  dated  Jul^p^  4,  1901  (32  Stat, 
c  at  L.  Appx.  Proclamations,  11),  in  which 
P  it  was*  ordered  that  the  surplus  lands  ceded 
by  the  Comanche,  Kiowa,  and  Apache  and 
other  tribes  of  Indians  should  be  opened  to 
entry  and  settlement  on  August  6,  1901. 
Among  other  things,  it  was  recited  in  the 
proclamation  that  all  the  conditions  re- 
quired by  law  to  be  performed  prior  to  the 
opening  of  the  lands  to  settlement  and  en- 
try had  been  performed.  It  was  also  there- 
in recited  that,  in  pursuance  of  the  act  otf 
Congress  ratifying  the  agreement,  allot- 
roento  of  land  in  severalty  had  been  regu- 
larly  made   to   each   member   of   the   Co- 


manche, Kiowa,  and  Apache  tribes  of  Indi- 
ans; the  lands  ooonpied  by  religious  socie- 
ties or  other  organizations  for  religious  or 
educational  work  among  the  Indians  had 
been  re^ulai'ly  allotted  and  confirmed  to 
such  societies  and  organizations,  respective- 
ly; and  the  Secretaiy  of  the  Interior,  out 
of  the  lands  ceded  by  the  affreement,  had 
regularly  selected  and  set  aside  for  the  use 
in  common  for  said  Comanche,  Kiowa,  and 
Apache  tribes  of  Indians,  480,000  acres  ol 
grazing  landa. 

The  court  of  appeals  (without  passing  on 
a  motion  which  nad  been  made  to  dismiss 
the  appeal)  affirmed  the  decree  of  the  court 
below,  and  overruled  a  motion  for  reargu- 
ment.  19  App.  D.  C.  315.  An  appeal  was 
allowed,  and  the  decree  of  affirmance  is  now 
here  for  review. 

Measra,  IXTilliam  M.  Spriacc  and 
Hampton  I^  Oar  son  for  appellante. 

Aasiatant  Attorney  General  Van.  DoTaa- 
ter  and  Ueaara.  WiUiam  O,  Pollock  and  An- 
tlwny  0,  Oamphell,  for  appellees. 

Mr.  Justice  White*  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  courtx 

By  the  sixth  article  of  the  first  of  the 
two  treaties  referred  to  in  the  preceding 
statement,  proclaimed  on  August  25,  1868 
(15  SUt  at  L.  581),  it  was  provided  that 
heads  of  families  of  the  tribes  affected  by 
the  treaty  might  select,  within  the  reserva^ 
Uon,  a  tract  of  land  of  not  exceeding  320 
acres   in   extent,   which    should   thereafter 
cease  to  be  held  in  common,  and  should  be« 
for  the  exclusive  possession  of  the  Indian  S 
making  the  selection* so  long  as  he  or  his* 
family  might  continue  to  cultivate  the  land. 
The  tiK'elfth  article  reads  as  follows: 

''Article  12.  No  treaty  for  the  cession  of 
any  portion  or  part  of  the  reservation  here- 
in described,  which  may  be  held  in  commoo, 
shall  be  of  any  validity  or  force,  as  against 
the  said  Indians,  unless  executed  and 
signed  l^  at  least  three  fourths  of  all  the 
adult  male  Indians  occupying  the  same,  and 
no  cession  by  the  tribe  shall  be  understood 
or  construed  in  such  manner  as  to  deprive, 
without  his  consent,  any  individual  member 
of  the  tribe  of  his  righte  to  any  tract  of 
land  selected  by  him  as  provided  in  article 
3  [6]  of  this  treaty." 

The  appellants  base  their  right  te  relief 
on  the  proposition  that  by  the  effect  of  the 
article  just  quoted  the  confederated  tribes 
of  Kiowas,  (>:>manches,  and  Apaches  were 
vested  with  an  interest  in  the  lands  held  in 
common  within  the  reservation,  which  in- 
terest could  not  be  devested  by  Congress  in 
any  other  mode  than  that  specified  in  the 
said  twelfth  article,  and  that  as  a  result  of 
the  said  stipulation  the  interest  of  the  In- 
dians in  the  common  lands  fell  within  the 
protection  of  the  5th  Amendment  to  the 
Constitution  of  the  United  States,  and  such 
interest — indirectly  at  least — came  under 
the  control  of  the  judicial  branch  of  the  gov- 
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eminent.    We  ere  unable  to  yield  our  aa- 
lent  to  this  view. 

The  contention  in  effect  ignores  the  status 
of  the  contracting  Indians  and  the  relation 
of  dependency  they  bore  and  continue  to 
bear  towards  the  eoTernment  of  the  United 
Statea.  To  uphold  the  claim  would  be  to 
adjudge  that  the  indirect  operation  of  the 
treaty  was  to  materially  limit  and  qualify 
the  controlling  authority  of  Congress  in  re- 
spect to  the  care  and  protection  of  the  In- 
dians, and  to  deprive  Congress,  in  a  possi- 
ble emergency,  when  the  necessity  might  be 
urgent  for  a  partition  and  dispoeal  of  the 
tribal  lands,  of  ail  power  to  act,  if  the  as- 
sent of  the  Indians  could  not  hie  obtained. 
Now,  it  is  true  that  in  decisions  of  this 
eourt,  the  Indian  right  of  occupancy  of 
tribal  lands,  whether  declared  in  a  treaty 
or  otherwise  created,  has  been  stated  to  be 
sacred,  or,  as  sometimes  expressed,  as  sa- 
ncred  as  the  fee  of  the  United  States  in  the 
gsame  lands.  Johnson  ▼.  M*Into9h  (1823) 
•  8  Wheat.  643,  574,  5  L.  ed.  681,  688  ;*C^^o- 
kee  Nation  v.  Georgia  (1831)  5  Pet  1,  48, 
8  L.  ed.  25,  42;  Worcester  ▼.  Georgia  (1832) 
0  Pet  515,  681,  8  L.  ed.  483,  508;  United 
States  ▼.  Cook  (1873)  10  Wall.  501,  592, 
22  L.  ed.  210,  211;  Leavenworth,  L.  dS  C^.  R, 
Co.  r.  United  States  (1875)  02  U.  S.  733, 
755,  23  L.  ed.  634,  643;  Beeoher  ▼.  Wether- 
by  (1877)  05  U.  &  525,  24  L.  ed.  441.  But 
in  none  of  these  cases  was  there  involved  a 
controversy  between  Indians  and  the  gov- 
ernment respecting  the  power  of  Conffress 
to  administer  the  property  of  the  Indians. 
The  questions  considered  in  the  cases  re- 
ferred to,  which  either  directly  or  indirect- 
ly had  relation  to  the  nature  of  the  prop- 
erty rights  of  the  Indians,  concerned  the 
character  and  extent  of  such  rights  as  re- 
spected states  or  individuals.  In  one  of  the 
cited  cases  it  was  clearly  pointed  out  that 
Congress  possessed  a  paramount  power  over 
the  property  of  the  Indians,  by  reason  of  its 
exercise  of  guardianship  over  their  intei^ 
ests,  and  that  such  authority  might  be  im- 
plied, even  though  opposed  to  the  strict  let- 
ter of  a  treaty  with  the  Indians.  Thus,  in 
Beecher  v.  Weherby,  95  U.  8.  525,  24  L.  ed. 
441,  discussing  the  claim  that  there  had  been 
a  prior  reservation  of  land  by  treaty  to  the 
nee  of  a  certain  tribe  of  Indians,  the  court 
•aid  (p.  525,  L.  ed.  p.  441) : 

*'But  the  right  which  the  Indians  held 
was  only  that  of  occupancy.  The  fee  was  in 
the  United  States,  subject  to  that  right,  and 
could  be  transferred  by  them  whenever  they 
chose.  The  grantee,  it  is  true,  would  take 
only  the  naked  fee,  and  could  not  disturb 
the  occupancy  of  the  Indians;  that  occu- 
pancy could  only  be  interfered  with  or  de- 
termined by  the  United  States.  It  is  to  be 
S resumed  that  in  this  matter  the  United 
tates  would  be  governed  by  such  considera- 
tions of  justice  as  would  control  a  Chris- 
tian people  in  their  treatment  of  an  igno- 
rant and  dependent  race.  Be  that  is  it  may, 
the  propriety  or  justice  of  their  action 
towards  the  Indians  with  respect  to  their 
lands  is  a  question  of  governmental  policy, 


and  is  not  a  matter  open  to  discussion  in 
a  controversy  between  third  parties,  neither 
of  whom  derives  title  from  the  Indians.  ** 

Plenary  authority  over  the  tribal  relar 
tions  of  the  Indians  has  been  exercised  by 
Congress  from  the  beginning,  and  the  power 
has  always  been  deemed  a  political  one,  not 
subject  to  be  controlled  by  the  judicial  de- 
partment of  the  government.  Until  the^ 
^ear  1871  the  policy  was  pursued  of  deal-g 
ing  with  the  •Indian  tribes  by  means  of* 
treaties,  and,  of  course,  a  moral  obligation 
rested  upon  CJongress  to  act  in  good  faith  in 
perfoimmg  the  stipulations  entered  into  cm 
its  behalf.  But,  as  with  treaties  made  with 
foreign  nations  (Chinese  Exclusion  Case, 
130  U.  6.  581,  600,  32  L.  ed.  1068,  1073,  9 
Sup.  Ct  Rep.  623),  the  legislative  power 
might  pass  laws  in  conflict  with  treaties 
made  with  the  Indians.  Thomas  v.  Gay, 
169  U.  S.  204,  270,  42  L.  ed.  740,  743,  18 
Sup.  Ct  Rep.  340;  Ward  v.  Race  Horse,  163 
U.  S.  604,  511,  41  L.  ed.  244,  246,  16  Sup. 
Ct.  Rep.  1076;  Spalding  v.  Chandler,  160 
U.  S.  394,  405,  40  L.  ed.  4G9,  473,  16  Sup.  Ot. 
Rep.  360;  Missouri,  K,  d  T.  R,  Co.  v.  Rob- 
erts, 152  U.  8.  114,  117,  38  L.  ed.  377,  379, 
14  Sup.  Ct  Rep.  406;  Cherokee  Tobacco,  11 
Wall.  616,  sub  nom.  207  Half  Pound  Papers 
of  Smoking  Tobacco  v.  United  States,  20  L. 
ed.  227. 

The  power  exists  to  abrogate  the  pnyvi- 
sions  of  aji  Indian  treaty,  thoueh  presumar  . 
bly  such  power  will  be  exercised  only  when 
circumstances  arise  which  will  not  only 
justify  the  government  in  disregarding  the 
stipulations  of  the  treaty,  but  may  demand, 
in  the  interest  of  the  country  and  the  In- 
dians themselves,  that  it  should  do  so. 
When,  therefore,  treaties  were  entered  into 
between  the  United  States  and  a  tribe  of 
Indians  it  was  never  doubted  that  the  pow- 
er  to  abrogate  existed  in  Congress,  and  that 
in  a  contingency  such  power  might  be 
availed  of  from  considerations  of  govern- 
mental policy,  particularly  if  consistent 
with  perfect  good  faith  towards  the  Indi- 
ans. In  United  States  v.  Kagama  (1885) 
118  U.  S.  375,  30  L.  ed.  228,  6  Sup.  Ct  Rep. 
1109,  speaking  of  the  Indians,  the^  court 
said  (p.  382,  L  ed.  p.  "        ^' 

1113): 


230,  Sup.  Ct  Rep.  p. 


"After  an  experience  of  a  hundred  years 
of  the  treaty- making  system  of  government 
Congress  has  determined  upon  a  new  depart- 
ure,— to  govern  them  by  acts  of  Congress. 
This  is  seen  in  the  act  of  March  3,  1871, 
embodied  in  §  2079  of  tlie  Revised  Statutes: 
'No  Indian  nation  or  tribe,  within  the  terri- 
tory of  the  United  States,  shall  be  acknowl- 
edged or  recognized  as  an  independent  na- 
tion, tribe,  or  power  with  whom  the  United 
States  may  contract  by  treaty ;  but  no  obli- 
gation of  any  treaty  lawfully  made  and  rat- 
ified with  any  such  Indian  nation  or  tribe 
prior  to  March  3d,  1871,  shall  be  hereby  in- 
validated or  impaired.'" 

In  upholding  the  validity  of  an  act  of 
Congress  which  conferred  jurisdiction  upon 
the  courts  of  the  United  States  for  certain 
crimes  committed  on  an  Indian  reservation 
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K  within  a  state,  the  court  said  (p.  389,  L.  ed. 

If.  231,  Sup.  Ct  Rep.  p.  1114) : 

•  •^t  seems  to  us  that  this  is  within  the 
competency  of  Congress.  These  Indian 
trihes  <kre  the  wsfda  of  the  nation.  They 
are  conunmiities  dependent  on  the  United 
States.  Dependent  lareely  for  their  daily 
food.  Dependent  for  their  political  riffhts. 
They  owe  no  allegiance  to  the  states,  and  re- 
oeive  from  them  no  protection.  Because  of 
the  local  ill  feeling,  the  people  of  the  states 
where  they  are  found  are  often  their  deadli- 
est enemies.  From  their  very  weakness  and 
helplessness,  so  largely  due  to  the  course  of 
dealing  of  the  Federal  government  with 
them  and  the  treaties  in  which  it  has  been 
promised,  there  arises  the  duty  of  protec- 
tion, and  with  it  the  power.  This  has  al- 
ways been  recognized  by  the  executive  and 
by  Congress,  and  by  this  oaart»  whenever 
the  question  has  arisen. 


''The  power  of  the  general  government 
over  these  remnants  of  a  race  once  power- 
ful, now  weak  and  diminished  in  numbers. 
If  necessary  to  their  protection,  as  well  as 
to  the  safety  of  those  among  whom  they 
dwell.  It  must  exist  in  that  government, 
because  it  never  has  existed  anywhere  else, 
because  the  theater  of  its  exercise  is  within 
the  geographical  limits  of  the  United 
States,  i^cause  it  has  never  been  denied, 
and  because  it  alone  can  enforce  its  laws 
on  all  the  tribes." 

That  Indians  who  had  not  been  folly 
emancipated  from  the  control  and  proteo- 
tion  of  the  United  States  are  subject^  at 
least  so  far  as  the  tribal  lands  were  con- 
cerned, to  be  controlled  by  direct  legislation 
of  Congress,  is  also  declared  in  Chootato  Mo- 
tion v.  United  States,  119  U.  S.  1,  27,  30 
L.  ed.  306,  314,  7  Sup.  Ot  R^.  75,  and 
Btepkena  v.  Chootcuw  Nation^  174  tl.  S.  445, 
483,  43  L.  ed.  1041,  1054,  19  Sup.  CL  Rep. 
722. 

In  view  of  the  legislative  power  pos- 
sessed l^  Congress  over  treaties  with  the 
Indians  and  Indian  tribal  property,  we  may 
not  specially  consider  the  contentions 
pressed  upon  onr  notice  that  the  signing  by 
the  Indians  of  the  agreement  of  Octob^  0, 
1892,  was  obtained  by  fraudulent  misrepre- 
sentations, and  eoncealmenty  that  the  ra- 
quisite  three  fourths  of  adult  male  Indians 
had  not  signed,  as  required  by  the  twelfth 
article  of  the  treaty  of  1807,  and  that  the 
QO  treaty  as  signed  had  been  amended  by  Con- 
Sgress  without  submitting  such  amendments 
*  to  the  action*of  the  Indians  since  all  these 
matters,  in  any  event,  were  solely  within 
the  domain  of  the  legislative  authority,  and 
its  action  is  conclusive  upon  the  courts. 

The  act  of  June  6,  1900,  which  is  com- 
plained of  in  the  bill,  was  enacted  at  a  time 
when  the  tribal  relations  between  the  con- 
federated tribes  of  Kiowas,  Comanches,  and 
Apaches  still  existed,  and  that  statute  and 
the  statutes  supplementary  thereto  dealt 
with  the  disposition  of  tribal  property,  and 
purported  to  give  an  adeauate  oonsiderap 
uon    for    the    surplus    lanas    not    allotted 


among  the  Indians  or  reserved  for  thdr 
benefit  Indeed,  the  controversy  which  this 
case  presents  is  concluded  by  the  dedsioa 
in  Cherokee  NatUm  v.  Hitohcook,  187  U.  S. 
294,  ante,  115,  23  Sup.  Ct  Rep.  115,  decided 
at  this  term,  where  it  was  held  thst  full  ad- 
ministrative power  was  possessed  by  Con- 
gress over  Indian  tribal  property.  In  ef- 
fect, the  action  of  Congress  now  complained 
of  was  but  an  exercise  of  such  power,  a  mere 
chanse  in  the  form  of  investment  of  Indian 
tribal  property,  the  property  of  those  wfao» 
as  we  have  held,  were  in  substantial  effect 
the  wards  of  the  government  We  must  pre- 
sume that  Congress  acted  in  perfect  good 
faith  in  the  dealings  with  the  Indians  of 
which  complaint  is  made,  and  that  the  leg- 
islative branch  of  the  government  exercis^ 
its  best  judgment  in  the  premises.  In  any 
event,  as  Congress  fiossessed  full  power  in 
the  matter,  the  judiciary  cannot  question  or 
inquire  into  the  motives  which  prompted 
the  enactment  of  this  legislation.  If  in- 
jury was  occasioned,  which  we  do  not  wish 
to  be  understood  as  implying,  by  the  use 
made  by  Congress  of  its  power,  relief  must 
be  sought  by  an  appeal  to  that  body  for  r^ 
dress,  and  not  to  the  courts.  The  legisl^ 
tion  in  question  was  constitutional,  and  the 
demurrer  to  the  bill  was  therefore  rightly 
sustained. 

The  motion  to  dismiss  does  not  cfaallenfle 
jurisdiction  over  the  subject-matter.  With- 
out expressly  referring  to  the  propositions 
of  fact  upon  which  it  proceeds,  suffice  it  to 
say  that  we  think  it  need  not  be  further  ad- 
vwted  to,  since,  for  the  reasons  previously 
given  and  the  nature  of  the  controversy,  we 
Slink  the  decree  below  should  be  affirmed. 

And  it  ia  90  ordered, 

Mr.  Justice  HarlaB  concurs  in  ths  i^ 
suit 


(187  U.  S.  496) 
ROBERT  B.  DOWNS^  PetiHammr, 
#• 
UNITED  STATES. 

TaHff  aet — additional  dutiee  on  imports 
from  eountriee  po/ying  export  5o«fity. 

The  Russian  laws  regulating  the  production 
and  exportation  of  sugar,  ander  which  an 
exporter  of  sugar  Is  remitted  the  excise  tax 
imposed  on  sugar  sold  In  Russia,  and  ob- 
tains a  certificate  because  of  such  ezporti^ 
tion,  which  has  a  substantial  market  value, 
allow  a  bounty  upon  the  exportation  of 
sugar  which,  under  the  act  of  Congress  of 
July  24.  1897,  S  5  (80  Stet.  at  L.  205,  chap^ 
11,  U.  8.  (>>mp.  Stat.  1901,  p.  1693).  sab- 
jects  such  sugar  upon  Its  importation  Into 
the  United  States  to  an  additional  duty 
equal  to  the  entire  amount  of  such  bounty 
as  ascertained  and  determined  by  the  Secre- 
tary of  the  Trsssury. 

[No.  318.3 

Argued  Octoher  t9,  1902.    Decided  JamMOry 
5,  1909. 
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ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decree  which  af • 
Armed  a  decree  of  the  Circuit  Court  for  the 
District  of  Maryland  affirming  the  action  of 
the  board  of  general  appraisers  holding  an 
importation  of  sugar  from  Russia  subject  to 
the  additional  duty  leviable  upon  merchan- 
dise upon  which  a  bounty  is  paid  upon  ex- 
portation.   Affirmed. 

See  same  case  below,  61  0.  C.  A.  100,  113 
^,Fed.  144. 

$  Statement  by  Mr.  Justioe  Browat 
*  This  waA  a  writ  of  certiorari  to  review  a 
decree  of  the  eirouit  court  of  appeals,  af* 
firming  a  decree  of  the  cireuit  court  for  the 
district  of  Maryland,  which  itself  aflOrmed 
the  action  of  the  board  of  ffeneral  apprais- 
ers, holding  a  cargo  of  reSned  sugar  im- 
ported into  Baltimore  from  Russia  subjeot 
to  a  countervailing  duty  leviable  upon  mer- 
ehaadise  upon  whieh  a  bounty  is  paid  upon 
exportadon. 

The  proceedinn  were  institated  fay  a  pe- 
tition filed  in  the  circuit  ooort  setting  up 
the  importation  of  sugar  on  the  steamship 
Assyria  July  C,  1899,  the  imposition  of  a 
countervailing  duty  by  the  oolleetor  of  cus- 
toms at  Baltimore,  and  the  pavment  of  the 
same  under  protest,  and  the  fact  that  the 
decision  of  tne  collector  had  been  affirmed 
by  the  board  of  general  appraisers.  The 
grounds  stated  in  the  petition  for  a  review 


grant  upon  the  exportation  of  said  sugar. 

The  return  of  the  general  appraiaera  con- 
tained a  copy  of  uie  prooeedinga  before 
them,  including  a  copy  of  the  Rosaiaa  law 
and  reffulations,  a  stipulation  ol  facts,  a 
copy  of  certain  reports  from  the  United 
^tea  consul  at  Oaesaa^  aad  their  opinion 
overruling  the  protest,  aad  affirming  the  de- 
cision of  the  collector.  The  circuit  court  af- 
firmed the  action  of  the  general  appraisers, 
and  upon  appeal  to  the  circuit  court  of  ap- 
peals that  court  in  turn  affirmed  the  decree 
of  the  circuit  court  51  a  0.  A.  100,  118 
Fed.  144. 

Mr.  Ernest  A.  Bigelow  forpetitioner. 
AaaUtant  Attorney  C^eneral  Hoyt  for  re- 
e  apondent. 

f  *Mr.  Justice  Browa  delivered  the  opinion 
ef  the  court: 

This  case  involves  the  single  question 
whether,  under  the  laws  and  regulationa  of 
Russia,  a  bounty  is  allowed  upon  the  export 
of  augar,  which  subjects  such  sugar,  upon 
Its  importation  into  the  United  States,  to  an 
additional  duty  equal  to  the  entire  amount 
of  such  bounty,  under  the  act  of  Congress  of 
July  24,  1897  (30  Stat  at  L.  205,  chap.  11, 

gU.  S.  Comp.  Stat.   1901,  p.    1693),  which 

S  reads  aa  follows: 

•  •"Sec.  6.  That  whenever  any  country,  de- 
pendency, or  colony  shall  pay  or  bestow,  di- 
rectlv  or  indirectly,  any  bounty  or  grant  up- 
on the  exportation  of  any  article  or  mer^ 
chandise  from  such  country,  dependency,  or 
colony,  and  such  article  or  merchandise  la 


dutiable  under  the  provisions  of  this  atit^ 
then  upon  the  imporuition  of  an^  such  arti- 
cle or  merchandise  into  the  Urn  ted  States, 
whether  the  same  shall  be  imported  directly 
from  the  oountiy  of  production  or  othenvlse, 
and  whether  such  article  or  merchandise  is 
imported  in  the  same  condition  as  when  ex- 
ported from  the  country  of  production  or 
has  been  changed  in  condition  by  remanu- 
f  acture  or  otherwise,  there  shall  be  levied  and 

Said,  in  all  such  caaes,  in  addition  to  the 
uties  otherwise  imposed  by  this  act,  an  ad- 
ditional duty  equal  to  the  net  amount  of 
such  bounty  or  ffrant,  however  the  same  be 
paid  or  bestowed.  The  net  amount  of  all 
such  bounties  or  grants  shall  be  from  time 
to  time  ascertained,  determined,  and  de- 
clared \3j  the  Secretary  of  the  Treasury,  who 
shall  make  all  needful  reflations  for  the 
identification  of  such  articles  and  merchan- 
dise and  for  the  assessment  and  collection  of 
such  additional  duties." 

A  bounty  is  defined  by  Webster  as  "a  pre- 
mium offered  or  eiven  to  induce  men  to  en- 
list into  the  public  service;  or  to  encourage 
any  branch  of  industry,  as  husbandry  or 
manufactures.*'  And  by  Bouvier  as  "an  ad- 
ditional benefit  conferred  upon  or  a  compen- 
sation paid  to  a  class  of  persons."  in  a 
conference  of  representatives  of  the  princi- 
pal European  powers,  specially  convened  at 
Brussels  m  1898  for  the  purpose  of  consid- 
ering the  question  of  sugar  bounties,  the 
defimtion  oi  bounlj  was  examined  by  the 
conference  sitting  m  committee,  who  made 
the  following  report: 

''The  conference^  while  reserving  the  ques- 
tion of  mitigations  ajid  provisional  disposi- 
tion that  may  be  authorized,  if  need  be  by 
reason  of  exceptional  situations,  is  of  opin- 
ion thajt  bounties  whose  abolition  is  desir- 
able are  understood  to  be  all  the  advantafles 
conceded  to  manufacturea  and  refiners  hy 
the  fiscal  legislation  of  the  states,  and  that, 
directly  or  indirectly,  axe  borne  1^  the  pub> 
lie  treasury." 

"There  should  be  dasaified  aa  such,  fiofo- 
hly: 

"(a)    The  direct  advantagea  granted  iae» 
case  of  exportation.  g, 

*^{h)    The  direct  advantages  granted  to* 
production. 

"(o)  The  total  or  partial  exemptions  from 
taxation  granted  to  a  portion  of  the  mano- 
factnred  products. 

''(a)  The  indirect  advantagea  growing 
out  of  surplus  or  allowance  In  manufactur- 
ing effected  beyond  the  l^al  estimates. 

{e)  The  profit  that  may  be  derived  from 
an  excessive  drawback. 

"In  additicm,  the  conference  is  of  opinioA 
that  advantages  similar  to  those  resulting^ 
from  the  bounties  hereinbefore  defined  may 
be  derived  from  the  disproportion  between 
the  rate  of  customs  duties  and  that  of  con- 
sumption dues  (surtaxes),  especially  when 
the  public  powers  impose,  incite,  or  encour> 
age  combinations  amone  sugar  producers. 

"It  would  be  desirable  to  regulate  sur* 
taxes  in  such  manner  as  to  confine  their  op- 
eration to  the  protection  of  home  marketa."^ 

A  bounty  may  be  direct,  as  where  a  cer- 
tain amount  is  paid  upon  the  production  or 
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exportation  of  particular  articles,  of  which 
the  act  of  Ck>ngi*es8  of  1895,  allowing  a  boun- 
ty upon  the  production  of  sugar,  and  Rev. 
Stat.  |§  3015-3027  [U.  S.  Comp.  Stat.  1901, 
pp.  1989-1994],  allowing  a  drawback  upon 
certain  articles  exported,  are  examples;  or 
indirect,  bj  the  remission  of  taxes  upon  the 
exportation  of  articles  which  are  subjected 
to  a  tax  when  sold  or  consumed  in  the  coun- 
try of  their  production,  of  which  our  laws, 
permitting  distillers  of  spirits  to  export  the 
same  without  payment  of  an  internal  reve- 
nue tax  or  other  burden,  is  an  example. 
United  8t(Ues  v.  PasaavarU,  169  U.  S.  16, 
42  L.  ed.  644,  18  Sup.  Ot.  Rep.  219. 

The  laws  of  Russia,  rec^ating  the  pro- 
duction and  exportation  of  sugar,  ore  very 
complicated,  not  easily  understood,  and  too 
long  to  justify  their  full  incorporation  in 
this  opinion.  Such,  however,  aj»  bear  upon 
the  question  of  bounty  are  reproduced  from 
a  translation  of  the  Russian  law  of  Novem- 
ber 20,  1895,  and  regulations  thereunder, 
the  accuracy  of  which  is  stipulated  by  the 
part'es,  together  with  certain  statements 
also  stipulated  to  be  read  as  evidence. 

The  objects  of  the  Russian  law  are  stated 
in  the  words  of  a  recent  note  delivered  to  the 
09  reprebeut^tives  of  the  powers  at  St.  Peters- 
g  burg,  as  follows:  "The  Russian  f;ovem- 
•  ment  cnl^  *reguUtes  the  distribution  of 
sugTT  on  its  home  market^  its  purpose  be- 
ing, on  tlie  one  hand,  to  anta^nize  over^ 
production  of  sugar,  and,  on  the  other,  grad- 
ually to  brinff  about  lower  prices  and  great- 
er consumption  for  that  product  in  this 
country.  It  protects  home  consumption 
against  rises  in  the  prices,  and  production 
against  sudden  and  considerable  falls.*' 
Counsel  for  petitioner  insists  that  the  chief 
object  of  the  government  Ib  to  prevent^  or  at 
least  to  discourage,  over-production  with  its 
attendant  evils,  and,  to  accomplish  this,  the 
law  penalizes  over-production  by  imposing 
Uiereon  double  the  regular  excise  tax. 

From  the  stipulation  of  facts  it  appears 
that  at  the  opening  of  each  sugar  campaign 
a  committee  of  ministers,  upon  a  report  of 
the  Minister  of  Finance-^ 

"  ( 1 )  Estimates  the  total  consumption  and 
the  total  production  of  sugar,  and  the  total 
amount  wnich  may  be  put  upon  the  market 
at  the  normal  excise  of  one  and  three-fourths 
rubles  (a  current  ruble  being  equal  to 
about  51  cents)  per  pood  (of  36  pounds)  is 
definitely  fixed  at  the  total  amount  required 
for  consumption."  (This  excise  amounts  to 
about  2^  cents  per  pound.)  "This  is  known 
as  free  sugar." 

"(2)  The  first  60,000  poods  produced  by 
each  fiLctory  is  free  sugar.  The  balance  of 
the  production  is  divid^  into  free  sugar,  ob- 
ligatory resen'e,  and  free  surplus  or  free  re- 
serve." 

"(3)  The  amount  of  free  sugar  in  each 
factory  is  proportioned  to  its  total  produc- 
tion, as  the  estimated  consumption  is  to  the 
total  production  of  the  country.  This  per^ 
centage  is  fixed  by  the  government  according 
to  the  estimates  of  production  and  consump- 
tion." 

For  instance,  if  the  ministers  estimate  the 


home  consumption  at  35,000,000  poods,  and 
the  probable  production  at  50,000,000  poods, 
{{  of  the  daily  production  of  each  factory 
will  be  set  apart  as  "free  sugar''  by  the  in- 
spector, and  II  (less  a  certain  portion  of  "in- 
divertible reserve")  will  be  set  apart  as  sur- 
plus. 

"(4)  Under  the  Russian  law  therefore  all 
sugar  is  divided  into  the  three  followingifi 
classes :  § 

*  "a.  'Free  sugar,'  which  consists  of  a  eer-* 
tain  quantity  of  sugar  which  the  Russian 
government  permits  a  factory  or  refinery  to 
sell  for  home  consumption  under  an  excise 
tax  of  1.75  rubles  per  pood." 

"b.  An  'obligatory  or  indivertible  reserved 
of  sugar,  whidi  consists  of  a  certain  quan- 
tity kept  at  each  factory  or  refinery  by  or- 
der of  the  government^  and  which  mav  not 
be  sold  or  removed  without  the  special  per- 
mission of  the  government." 

The  object  of  this  reserve  Ib  to  enable  the 
Minister  of  Finance,  in  caae  the  price  in  tho 
home  mar!.et  exceeds  the  price  fixed  as  a 
maximum,  to  authorize  the  issue  of  sugar 
from  this  reserve  upon  payment  of  the  usual 
tax  in  quantities  sufficient  to  bring  about 
a  reduction  in  prices. 

"e.  'Free  resAr-e  or  free  surplus,'  which 
consists  of  such  ^ugar  as  is  manufactured 
ovc'  and  above  the  quantity  of  'free  sugar* 
and  'obligatory  or  indivertible  reserve^* 
This  sugai  cannot  be  sold  for  home  eon* 
sumption  except  upon  payment  of  the  reg- 
ular tax  of  1.75  rubles  and  an  additional 
tax  of  1.75  rubles,  or  3.50  rubles  in  all." 

The  Russian  sovemment  also  fixes  ani* 
determines  (o)  uie  total  quantity  of  sugar 
required  for  home  consumption  from  all  thr 
factories  and  refineries,  that  is,  free  sugar; 
(6)  the  quantity  of  sugar  to  be  kept  by  each 
factory  as  an  obligatory  reserve;  (c)  the 
maximum  of  prices  during  the  prevalence 
whereof  such  reserve  must  remain  intact  in 
the  factories,  as  well  as  the  conditions  un- 
der which  the  sugar  in  reserve  can  be  pofe 
on  the  market. 

2.  The  quantity  of  sugar  produced  in  ex- 
cess of  the  amount  for  home  consumption 
(free  sugar)   is  considered  as  an  excess  of 

S reduction,  and  when  sold  is  subject  to  a 
ouble  tax. 

3.  This  excess  is  distributed  amonff  the 
factories  in  proportion  to  the  quantity  of 
sugar  produced  by  each  of  them  over  and 
above  60,000  poods. 

4.  The  obligatory  reserve  of  sugar  to  be 
kept  by  each  factoiy  is  derived  and  com- 
pleted from  the  quantity  of  sugar  in  exoeas 
of  the  normal  quantity,  by  taking  from  such 
excess  the  necessary  percentage  to  consUtuta 
the  prescribed  reserve.  ^ 

5.  Sugar  in  excess  of  the  normal  prodoo-g 
tion  cannot  be  put*on  the  home  market* 
otherwise  than  upon  payment  of  an  addi- 
tional tax,  the  normal  tax  being  payable  ae> 
cording  to  the  general  regulation.  How- 
ever, it  is  allowed  to  the  manufacturers  to 
keep  this  excess  of  sugar  as  free  reserve,  and 
in  such  case,  so  Ions  as  the  sugar  does  not 
leave  the  factory,  they  are  not  required  to 
pay  either  the  additional  or  regular  excise. 
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6.  The  su^ar  in  the  obligatory  reserve  is 
aot  liable  to  the  payment  of  tax  until  it  is 
withdrawn  by  permission  under  the  condi- 
tions indicated  in  $  7. 

"7.  In  cases  where  the  prices  in  the  home 
market  exceed  the  normal  prices  fixed,  the 
Minister  of  Finance  authonzee  the  issuance 
of  sugar  from  the  obligatory  reserve  and 
from  the  free  reserve  (if  necessary)  in  suffi- 
cient quantities  to  cause  a  decrease  of  price 
without  payment  of  the  additional  tax,  but 
with  payment  of  the  normal  excise." 

''8.  In  case  of  loss  without  the  fault  of 
the  manufacturer,  of  sugar  comprised  in  the 
obligatory  or  free  reserve,  the  Minister  of 
Finance  *i9  authorized  to  strike  the  lost 
sugar  from  the  factory's  account,  without 
exacting  the  excise  and  additional  tax 
eharged  against  it" 

''O.  Upon  the  exportation  from  the  facto- 
ries of  the  excess  of  sugar  the  same  is  ex- 
empted from  the  excise  and  additional  tax 
in  full  measure." 

For  the  purpose  of  insuring  to  the  domes- 
tic manufacturer  a  profitable  home  market, 
the  Russian  government  imposes  a  duty  of 
8  rubles  i)er  pood  (practicallv  prohibitive) 
upon  imported  sugar.  Upon  the  other  hand, 
and  to  insure  to  the  consumer  a  reasonable 
price,  it  fixes  a  maximum  price,  during  the 
prevalence  of  which  the  obligatory  reserve 
must  remain  intact.  This  reserve  is  set 
aside  from  the  production  of  each  mill,  so 
that  when  the  prices  in  the  home  market 
rise  beyond  the  nuudmum  fixed,  the  Minist^er 
of  Finance  authorizes  the  sale  of  sugar  from 
the  obligatory  reserve,  and  from  the  free  re- 
serve if  necessary,  in  sufficient  quanties  to 
reduce  the  price,  upon  payment  only  of  the 
normal  excise.  The  amount  of  free  sugar  to 
which  each  factory  is  entitled  is  determined 
o  by  the  ministry  upon  the  basis  of  the  prob- 
g  able  national  consumption  and  the  prooaJble 
•  production,  the  product  of  every  factory^be- 
ing  divided  according  to  the  ratio  between 
these  estimates.  Each  manufacturer  can 
•ell  his  quota  of  free  sugar  upon  the  home 
market  upon  the  payment  of  the  normal  ex- 
cise of  1.75  rubles  per  pood.  He  can  only 
place  his  surplus  u{)on  tne  home  market  by 
paying  a  double  excise;  but  he  may  leave  it 
in  the  mill  where  it  is  not  subject  to  the 
tax;  or  he  may  have  it  transferred  to  the 
production  account  of  the  next  campaign, 
where  it  will  serve  him  to  increase  the 
amount  on  which  his  percentage  of  free 
sngar  is  estimated ;  or  he  may  export  it  free 
from  excise.  The  last  alternative  is  the  one 
nsuallv  adopted. 

It  frequently  happens,  however,  that  a 
manufacturer  locatea  near  a  seaport  town 
is  nnable  to  find  a  market  for  his  free  su^r 
at  home,  but  by  a  remission  of  the  excise 
may  export  his  sugar  to  some  foreign  ooun- 
tzy  at  a  profit,  while  the  manufacturer  in 
an  interior  town  may  be  able  to  dispose  of 
a  much  larger  amount  of  "free  sugar'  than 
he  is  entitled  to  put  upon  the  market,  but 
is  located  too  far  from  the  seaboard  to  ex- 
port at  a  profit.  As  the  government  is  in- 
terested only  in  the  amount  of  free  sugar 
produced,  and  not  in  the  particular  person 
producing  it, — the  allotment  to  each  factory 
28  8.  a— 16. 


being  merely  to  do  equal  iustice  to  all, — ^it 
permits  the  seaboard  manufacturer  to  export 
his  free  sugar  without  tax,  and  to  assign  his 
right  to  the  interior  manufacturer  to  sell  as 
much  additional  free  sugar  ajs  is  represented 
bv  the  amount  exported,  or  convert  his  "sur^ 

Slus"  into  '*free  sugar,"  thus  saving  the  ad- 
itional  tax. 

The  method  by  which  this  assignment  Is 
effected  is  shown  by  the  following  r^ula- 
tions  of  the  government  "on  transfers  of  free 
sugar  from  one  mill  to  another  in  order  to 
facilitate  the  exportation  of  the  surpluses  to 
foreign  countries:" 

"Sec.  39.  A  manufacturer  may  cede  to  an- 
other manufacturer  his  right  to  place  on  the 
home  market  free,  i.  e.,  without  the  payment 
of  an  additional  tax,  his  allotted  quota  of 
sugar. 

"Sec.  40.  In  relation  to  such  cession  the 
follo^-ingrules  may  be  observed: 

"(1)    The  manufacturer  who  assigns  to 
another  manufacturer  his  right  to  dispose  of 
a  certain  quantity  of  sugar  free  must  give 
notice   thereof   to  the   local   excise  board,  ^ 
which  first  orders  to  be  h«sld  at  the  mill  ag 
quantity  of  free  sujgar  equal  to  thai* about* 
to  be  assigned,  ancT  immediately  thereupon 
dul^  communicates  with  the  excise  board 
having  jurisdiction  of  the  mill  in  whose  f** 
vor  the  assignment  is  bein^;  made. 

"(2)  If  the  assignment  is  accepted  by  the 
latter  mill,  the  quantity  of  free  sugar  in 
said  mill  is  oorrespondinffly  increaj^  by 
transfer  from  the  free  surplus  (not  from  the 
indivertible  reserve),  of  which  a  memoran- 
dum is  made  by  the  excise  officers  in  charge; 
thereupon  the  excise  board,  from  which  the 
communication  in  relation  to  the  assignment 
of  free  sugar  has  been  received,  is  notified 
of  the  acceptance  of  said  assignment. 

"(3)  Upon  receipt  of  the  notification  that 
the  assignment  has  actually  been  accepted, 
the  Quantity  of  'free  sugar*  at  the  factory  by 
which  the  assignment  has  been  made  is  cor* 
respondinglv  reduced  by  transferring  the 
same  into  the  free  surplus  (or  free  reserve) » 
of  which  a  memorandum  is  made  by  the  ex* 
cise  officer  in  char^ 

"(4)  The  reduction  of  the  quantity  of  free 
sugar  at  one  mill  and  the  increase  thereof  by 
assignment  at  another  mill  are  entered  in 
the  proper  books  of  the  mill." 

It  thus  appears  that,  by  a  series  of  book 
entries  carnei  on  under  the  direction  of  the 
local  excise  board  having  jurisdiction  of  the 
mill  of  the  assignor,  and  the  corresponding 
board  having  jurisdiction  over  the  mill  <n 
the  assignee,  and  without  any  actual  trans- 
fer of  sugar  from  one  mill  to  the  other,  or 
the  issue  of  a  certificate,  the  "stirplus" 
sugar  of  the  assignee  manufacturer  is  con- 
verted into  "free  sugar,"  which  he  can  sell 
at  the  normal  excise,  and  the  "free  sugar" 
of  the  assignor  manufacturer  has  be^me 
''surplus,"  which  he  can  place  on  the  home 
market  b^  paying  the  double  tax  (practical- 
ly prohibitory),  leave  in  the  mill  wliere  it  is 
not  subject  to  the  tax,  have  tninsferred  to 
the  production  account  of  the  next  year,  or 
export  to  a  foreign  countiy. 

Should  the  assignor  manufacturer  deem 
it  best  to  adopt  the  last  alternative  of  «k- 
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porting,  he  will  obtain  in  a  foreign  market 
a  price  somewhat  less  than  he  would  have 
obtained  had  he  sold  his  sugar  as  free  in  the 
local  market.  Hence,  the  consideration 
0Q  which  the  interior  manufacturer  must  pay 
g  to  induce  the  other  to  transfer  his  rights  to 

•  free  sugar  to  him  is  measured  by  the*differ- 
ence  between  the  home-market  price  and 
that  prevailing  in  the  foreign  market. 
With  regard  to  tnis,  we  quote  from  the  re- 
port of  the  American  consul  appearing  in 
the  record: 

"As  the  first  and  second  metliods  of  dis- 

Sosing  of  his  sugar  (by  selling  under  the 
ouble  tax  or  exporting)  are  less  advanta^ 
geous  than  placing  the  article  on  the  home 
market  as  free  sugar,  the  manufacturer  who 
ceded  his  right  received  from  the  manufac- 
turer who  acquired  the  right  the  price  per 
pood  agreed  upon  between  them,  which  is 
usually  determined  by  the  differences  exist- 
inff  at  the  moment  b<^ween  the  price  obtain- 
able for  the  sujgar  on  the  home  market  and 
the  Drice  obtainable  by  sale  abroad*  This 
is  what  is  termed  a  transfer.  Dependent 
upon  the  fluctuations  in  the  price  of  sand 
sugar  in  Russia  and  abroad,  the  price  for 
these  tranafers  also  varies;  therefore,  the 
person  who  sells  or  transfers  the  right  of  is- 
sue in  the  home  market  charges  several  co- 
pecks more  than  the  difference  mentioned 
abova  This  is  done  on  account  of  the  risk 
that  is  taken  thai  sugar  prices  abroad  may 
fall,  and  also  for  the  trouble  involved  in  ex- 
porting, etc.  Example:  The  price  of  sand 
sugar  at  a  station  m  the  southwestern  re- 
gion (a)  for  the  home  market,  Rs.  4.25  per 
pood,  or  without  excise  Rs.  2.50;  (b)  for 
abroad,  Rs.  1.25.  Consequently,  the  differ- 
ence or  value  of  transfer  is  R&  1.25;  but  in 
that  case,  for  the  reasons  given,  Rs.  1.28  to 
1^0  is  paid  for  the  transfer." 

While  it  is  true  that  this  transfer  of  the 
right  of  issuing  free  sugar  does  not  involve 
as  a  condition  thereto  the  export  of  any 
sugar  whatever,  the  only  condition  being 
that  the  assignor's  free  sugar  shall  diminish 
pari  passu  with  the  increase  of  the  as- 
signee's, yet,  as  a  matter  of  practice,  the  ob- 
ject of  making  such  transfer  apjpears  to  be 
to  increase  the  amount  which  the  assignor 
may  export,  although  he  may,  as  a  matter 
of  fact,  find  it  more  profitable  to  leave  his 
surplus  in  the  mill  to  be  transferred  to  the 

f production  account  of  the  following  year. 
f  his  factory  be  located  far  inland,  ne  will 
be  likely  to  do  this,  while  if  he  be  near  a 
seaport  town,  he  will  probai>ly  prefer  to  ex- 
port his  surplus,  even  at  the  lower  prices 
obtainable  abroad, 
a  Provision  is  made  for  the  manner  of  ex- 
g  portinjf  sugar  to  foreign  countries  by  the 

•  following  regulations,  the  first  of  which  •(! 
37 )  applies  to  free  sugar,  and  the  second  of 
which  (§38)  applies  to  the  free  surplus: 

I. — On  the  Manner  of  Exporting  Sugar  to 
Foreign  Countries. 
Sec.  37.  Free  sugar,  exempt  from  the  ad- 
ditional tax,  may  be  exported  to  foreign 
eountries  in  compliance  with  the  rules  here- 
tofore existing;  the  exportation  of  such 
sugar  requires^  however,  a  permit  from  the 


excise  office,  which  must  be  duljr  indorsed  on 
the  bill  of  lading^,  as  set  forth  m  sections  31 
and  34  of  these  instructions. 

Note. — ^The  mill  owner  is  allowed  to  ex- 
port free  sugar  (this  rule  does  not  apply  to 
purchased  sand  or  refined  sugar  produced 
from  purchased  sands)  on  account  of  his 
surplus  for  the  same  campaign.  For  this 
purpose  the  export  is  made  in  the  manner 
hereinafter,  in  subdivisions  1  to  4  of  section 
38,  set  forth,  except  that  the  excise  office 
notes  on  the  certificate  "free  sugar,"  and  re- 
quires no  security  for  the  additional  tax. 
Upon  the  return  of  the  certificate  with  the 
customhouse  export  mark,  the  excise  ofiice 
credits  the  exported  <}uantity  of  sugar  to  the 
free  surplus  of  the  mill,  if  such  there  be,  and 
increases  by  a  like  quantity  the  allowance 
of  free  sugar,  of  which  a  memorandum  and 
an  entry  in  the  book  must  be  made. 

Sec.  38.  In  relation  to  exports  of  the  fre^ 
surplus  (free  reserve)  of  sugar  fr<Hn  the 
mills,  the  followixi^g  special  order  must  be 
observed,  in  addition  to  the  rules  now  in 
forca 

( 1 )  The  transport  of  sugar  from  the  free 
reserves  intended  for  export  to  foreign  coun- 
tries must  be  shipped  in  the  presence  of  the 
excise  authorities,  who,  after  examining  the 
transport,  indorse  on  the  bill  of  lading  ac- 
companying the  same  that  said  sugar  has 
been  removed  from  the  free  reserve  for  ex- 
portation abroad,  and  issue  a  separate  cer- 
tificate to  the  mill  owner,  setting  forth  the 
name  of  the  mill,  the  bill  of  lading  accom- 
panying the  transportation,  and  the  state- 
ment of  the  weight  of  the  sugar  contained 
therein. 

(2)  Tlie  additional  tax,  at  the  rate  of  ru- 
bles 1.75  per  pood,  chargeable  to  the  export- 
ed sugar,  must  first  be  secured  in  full  by 
cash,  excise  credit  vouchers,  or  such  funds  o 
as  are  accepted  as  security  for  the  tobeceOiJ 
excise,  or  by  the  stock  of  sugar,  free^or  of* 
the  free  reserve,  on  hand  in  the  factory,  as 
set  forth  in  section  30  of  these  instructions. 
(The  75  copeck  portion  of  the  excise  due  on 
the  exported  sugar  is  to  be  paid  or  secured 
in  accordance  with  the  rules  now  in  force.) 

(3)  The  customhouse  duly  examines  the 
exported  shipment  of  the  free  surplus,  the 
tare  previously  certified  by  the  excise  office 
being  acceptea  at  its  actual  weight  as  per 
bill  of  lading  annexed  to  the  export  certifi- 
cate. After  forwarding  the  transport 
across  the  border,  the  customhouse  delivers 
to  the  shipper,  in  lieu  of  refunding  the  ew 
cise  (not  the  additional  tax,  however),  a 
voucher  crediting  the  same  on  his  sugar  ex- 
cise account,  and  marks  down  by  indorse- 
ment on  the  certificate  of  the  excise  office 
presented  by  him  (subdivision  1)  the  time 
of  export,  the  net  weight  of  the  exported 
sugar,  and  the  credit  voucher  issued  stating 
the  amount  of  excise  allowed. 

(4)  The  certificate  with  the  indorsement 
of  the  customhouse  must  be  returned  by  the 
mill  owner  to  the  excise  office  within  six 
months  from  the  date  the  sugar  was  shipped 
from  the  mill,  whereupon  the  additional  tax 
charged  upon  the  exported  sugax  is  remitted 
by  the  excise  office,  by  a  corresponding  cred- 
it in  proportion  to  the  quantity  of  sugar  CK* 
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ported,  and  the  deposits  securing  the  same 
are  released.  If  the  certifleate  is  not  r^ 
tamed  within  said  time»  or  does  not  acootmt 
for  the  full  quantity  of  sugar  which  was 
to  have  been  exported,  then^  upon  the  fail- 
ure of  the  mill  owner  to  pay  within  two 
weeks  the  additional  tax  due,  the  excise  of- 
fice must  proceed  with  the  collection  thereof 
in  rsgular  manner." 

It  thus  appears  that  free  sugar,  which 
may  be  sold  in  Russia,  at  the  normal  excise 
of  K.  1.75  per  pood,  may  be  exported  under 
a  permit  from  the  excise  office,  and  upon  the 
return  of  the  free  sugar  certificate  with  the 
ca^tomhouse  export  mark,  the  excise  office 
credits  the  exported  quantity  of  sugar  to 
the  free  surplus  of  the  mill.  With  the  free 
surplus,  however,  which  is  subject,  not  only 
to  the  normal  excise  of  R.  1.75  per  pood,  but 
to  an  additional  tax  of  the  same  amount, 
a  somewhat  different  course  is  pursued. 
The  additional  tax  chargeable  to  the  export- 
ed sugar  must  first  be  secured  in  fuU  br 
H  eash  or  its  equivalent,  and  an  export  oertifl- 
Mcate  delivered,  which  must  be  returned  by 
*  tbennill  ownor  to  the  excise  office  within  six 
months,  whereupon  the  additional  tax  is  re- 
mitted b^  the  excise  office  by  a  correspond- 
ing credit  in  proportion  to  the  quantity  of 
sugar  exported.  For  the  normal  excise,  a 
voucher  crediting  the  same  on  the  sugar  ex- 
cise account  is  deli/ered,  as  in  the  case  of 
free  sugar. 

The  following  facts  were  stipulated: 

'*5.  That  the  sugar  which  was  imported 
in  this  case,  and  which  is  covered  by  this 
protest,  consists  of  free  sugar  as  above  de- 
fined, and  would  have  been  subject  to  an  ex- 
cise tax  of  1.75  rubles  per  pood  if  sold  in 
Russia." 

"6.  That  upon  the  exportation  of  said 
sugar  from  Russia  the  Russian  government, 
under  its  laws  and  regulations,  released  said 
sugar  from  said  tax  of  1.75  rubles  either  by 
a  refund  of  the  tax  or  a  cancelation  of  the 
indebtedness,  or  otherwise." 

"7.  That,  in  addition  to  remitting  said 
excise  tax,  the  government  issued  to  the  ex- 
porter a  certificate  certifying  that  he  hsid 
exported  such  a  quantity  of  so-called  free 
sugar;  that  the  said  certificates  have  a  sub* 
sttmtial  market  value,  and  are  transferable, 
and  that  the  price  thereof  is  usually  deter^ 
mined  by  the  diff^erence  existing  at  the  time 
between  the  price  obtainable  for  sugar  on 
the  home  market  and  the  price  abroad." 

8.  That  said  certificates  are  sold  to  and 
used  by  sugar  manufacturers  or  refiners, 
who  are  thereby  enabled  to  transfer  from 
their  "free  reserve,"  or  "free  surplus,"  to 
their  "free  sugar"  an  amount  of  sugar  equal 
to  the  amount  shown  by  said  certificates  to 
have  been  exported,  which  amount  may  then 
be  sold  for  domestic  consumption  on  paying 
the  ordinary  tax  of  1.75  rubles  per  pood 
(to  which  free  sugar  is  regularly  subject) 
Instead  of  a  tax  of  3.50  rubles  per  pood. 

This  appears  to  be  the  real  function  of 
the  free-sugar  export  certificate, — to  obtain 
m  transfer  of  sugar  from  "surplus"  to  "free 


sugar"  account  This  free-tugar  export  oer- 
tificate  being  negotiable,  aqy  holder  of  th« 
same  is  at  liberty  to  call  for  the  transfer  of 
a  like  amount  of  sufiar  from  surplus  to  free 
sugar  account,  and  u  thereby  enabled  to  put 
his  sugar  upon  the  market  at  the  normal  ex- 
cise insteaa  of  the  double  tax  impoeed  upooei 
surplus.  ^ 

•  By  this  arrangement  neither  the  total  ^ 
amount  of  free  sugar  allowed  to  the  two 
manufacturers,  nor  the  total  export,  has 
been  increased,  since  what  the  assignor  ex- 
X>orts  the  assignee  sells  as  free  susar.  The 
assi«iee,  however,  has  secured  ztke  large 
profits  of  the  sale  of  his  sugar  at  home  and 
saved  his  freight  to  the  coast,  while,  on  the 
other  hand,  the  seaport  merchant  has  sacri- 
ficed those  profits  by  exporting  his  sugar  at 
a  less  remunerative  price.  It  follows  that 
the  price  which  the  seaport  manufacturer 
receives  for  his  export  certificate  is  the  dif- 
ference between  what  he  would  have  receivoi 
had  he  sold  his  free  sugar  at  home  and  the 
price  he  would  have  obtained  on  the  foreign 
market.  For  instancy  if  the  price  in  the 
home  market  is  R.  2.60  per  pooa,  and  in  the 
foreign  market  R.  1.25,  the  certificate  will 
be  worth  the  difference  between  these  two, 
and  the  exporter  will  receive  the  same  gross 
amoimt  as  if  he  had  not  exported  his  free 
sugar,  but  had  sold  in  the  home  market* 
Thus: 

By  sale  tit  home  he  obtains  the  mar- 
ket price R.  UO 

By  sale  abroad  he  obtains  thi, 
foreign  nuu*ket  price E.  1.25 

Also  the  price  of  certificate. .  .R.  1.25 

R.  2.60 

In  practice,  of  course,  as  in  the  case  of  all 
commodities,  the  market  value  of  these  oer^ 
tificates  must  vary  according  to  the  demand 
and  supply,  but  the  theory  underlying  the 
transaction  is  always  this,  that  the  exporter 
shall  suffer  no  loss  because  he  has  exported 
his  free  sugar  instead  of  selling  it  in  the 
home  market. 

It  is  practically  admitted  in  this  case  that 
a  bounty  equal  to  the  value  of  these  certifi- 
cates is  paid  by  the  Russian  government, 
and  the  main  argument  of  the  petitioner  is 
addressed  to  the  proposition  that  this  boun- 
ty is  paid,  not  upon  exportation,  but  upon 
production.  The  answer  to  this  is  that 
every  bounty  upon  exportation  must,  to  a 
certain  extent,  operate  ae  a  bounty  upon 
production,  since  nothing  can  be  exported 
which  is  not  produced,  and  hence  a  bounty 
upon  exportation,  by  creating  a  foreign  de-eo 
mand,  stimulates  an  increased  production  to  2 
the* extent  of  such  demand.  Conversely,  a* 
bounty  upon  production  operates  to  a  cer- 
tain extent  as  a  bounty  upon  exportation, 
since  it  opens  to  the  manufacturer  a  foreign 
market  for  his  merchandise  produced  in  ex- 
cess of  the  demand  at  homa  A  protective 
tariff  is  the  most  familiar  instance  of  this, 
since  it  enables  the  manufacturer  to  export 
the  surplus  for  which  there  is  no  demand  at 
home.     If  there  were  no  tariff  at  all,  and 
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the  expense  of  produciog  a  certain  article 
at  home  were  materially  greater  than 
the  expense  of  producing  the  same  article 
abroad,  there  would  be  none  produced,  and, 
of  course,  none  to  export.  But  with  the  aid 
of  such  tariff  production  would  be  stimu- 
lated, and  might  become  so  much  greater 
than  the  home  demand  that  a  manufacturer 
would  look  to  foreign  markets  for  his  sur- 
plus. In  the  cose  of  Russian  sugar  the  ef- 
fect of  the  import  duties  is  much  enhanced 
by  the  fact  that,  the  supply  of  free  sugar 
from  the  home  market  t^ing  limited,  the 
selling  price  is  very  remunerative,  and  each 
producer  has  therefore  an  interest  in  plac- 
ing as  much  sugar  as  he  can  on  the  home 
market;  and  as  the  total  amount  of  free 
sugar  is  distributed  among  all  the  manufac- 
tories in  proportion  to  their  entire  produc- 
tion, it  may  become  to  their  interest  to  ex- 
port their  surplus  even  at  a  loss,  if  such  loss 
can  be  compensated  by  the  profits  on  sugar 
sold  in  the  home  market  This  would  not 
make  the  tariff  a  bounty  upon  exportation, 
but  a  mere  incident  to  its  operation  upon 
production.  But,  if  a  preference  be  given 
to  merchandise  exported  over  that  sold  in 
the  home  market,  by  the  remission  of  an  ex- 
cise tax,  the  effect  would  be  the  same  aa  if 
all  such  merchandise  were  taxed,  and  a 
drawback  repaid  to  the  manufacturer  upon 
so  much  as  he  exx>orted.  If  the  additional 
bounty  paid  by  Russia  upon  exported  sugar 
were  the  result  of  a  high  protective  tariff  up- 
on foreign  sugar,  and  a  further  enhancement 
of  prices  by  a  limitation  of  the  amount  of 
free  sugar  put  upon  the  market,  we  should 
regard  the  effect  of  such  regulations  as  be- 
ing simply  a  bounty  upon  production,  al- 
though it  might  incidentally  and  remotely 
foster  an  increased  exportation  of  sugar; 
but  where,  in  addition  to  that,  these  regula- 
tions exempt  sugar  exported  from  excise 
taxation  altogether,  we  think  it  clearly  falls 

^  within  the  definition  of  an  indirect  bounty 

H  upon  exportation. 

4?  *The  argument  of  the  petitioner  in  this 
connection  is  that,  if  a  manufacturer  sell 
his  free  sugar  on  the  home  market,  he  re- 
ceives the  home  market  price  of,  say,  R. 
2.60  per  pood ;  whereas  if  he  export  his  "free 
sugar,"  he  receives  the  foreign  price,  say, 
R.  1.25  and  R.  1.25,  the  price  of  his  export 
certificate.  "In  other  words,  by  exporting 
bis  'free  sugar*  and  selling  his  export  cer 
tificate,  the  exporter  receives  exactly  the 
same  amount  he  would  have  received  had  he 
sold  his  'free  sugar*  on  the  home  market. 
All  producers  fare  equally  well  before  the 
law.  Those  who  sell  at  home  receive  the 
high  prices  insured  on  the  home  market, 
while  those  who  export  what  is  the  equiva- 
lent thereto, — the  foreign  market  price  plus 
the  price  of  the  export  certificate.  Hence 
there  is  no  bounty  on  exportation,  for  the  re- 
ward of  the  manufacturer  is  not  conditioned 
on  exportation,  nor  is  it  greater  than  it 
would  have  been  had  he  not  exported.  Boun- 
ty on  production  this  reward  may  be,  but 


certainly  not  bounly  on  exportation,  for  it  is 
a  contradiction  in  terms  to  call  that  a  boini* 
ty  on  exportation  which  is  received  in  ons 
form  or  another  by  all  manufacturers  aUke^ 
whether  ihey  export  or  do  not  export." 

It  is  true  that  when  a  manufacturer  ex- 
ports free  sugar  for  account  of  surplus^  anA 
thereby  avoids  the  necesaity  of  giving  se- 
curity for  the  additional  tax,  he  obtains  aa 
ex])ort  certificate  which  he  may  use  to  ob^ 
tein  the  transfer  of  an  equal  amount  of 
"surplus"  sugar  to  "free  sugar"  account. 
This  right  of  issue  of  free  sugar  into  the 
home  market  at  the  normal  tax  he  transfers 
when  he  sells  his  export  certificate.  The 
certificate,  however,  none  the  less  repr^ 
sente  a  bounty  upon  exportetion,  although 
it  may  be  used  for  the  purpose  of  obtaining 
a  transfer  of  a  certain  amount  of  surplus 
sugar  to  the  free-sugar  account  for  the  homa 
market 

But  the  fact  that  he  receives  the  sama 
amount,  whether  the  goods  are  exported  or 
sold  at  home^  is  not  the  proper  test  whether 
a  bounty  is  paid  upon  exportetion.  If  no 
bounty  at  all  were  paid,  all  sugar,  or  at 
least  all  "free  sugar,"  would  pay  the  same 
tax,  whether  sold  at  home  or  exported 
abroad;  and  in  this  case  the  free  sugar  upon 
which  the  tax  is  remitted  when  exported^ 
would  go  abroad  burdened  with  an  exeiseg 
tox  of  R.  1.75* per  pood,  which  would  pre-* 
vent  the  manufacturer  from  selling  it  at 
such  a  price  abroad  as  would  enable  him  t» 
realize  a  profit  The  amount  he  recdves  for 
his  export  certificate,  say,  R.  1.25,  is  the  ex- 
act  amount  of  the  bounty  he  receives  upon 
exportetion,  and  this  enables  him  to  sell  at 
a  profit  in  a  foreign  market  All  manufac- 
turers would  prefer  to  sell  at  home  if  they 
could  realize  a  greater  price  than  by  selling 
abroad,  but  if  by  being  paid  a  drawback,  or 
by  a  remission  of  texes,  they  can  find  a  prof- 
itable market  in  a  foreign  country,  so  much 
sugar  as  is  not  needed  at  home  will  be  sent 
abroad. 

The  deteils  of  this  elaborate  procedun  for 
the  production,  sale,  taxation,  and  exporta- 
tion of  Russian  sugar  are  of  much  less  im- 
portenoe  than  the  two  facte  which  appear 
clearly  through  this  maze  of  regulations, 
viz,:  that  no  sugar  is  permitted  to  be  sold 
in  Russia  that  does  not  pay  an  excise  tax  of 
R.  1.75  per  pood,  and  that  sugar  exported 
pays  no  tax  at  all.  The  mere  imposition  of 
an  import  duty  of  3  rubles  per  pood,  paid 
upon  foreign  sugar,  is,  like  all  protective  du- 
ties, a  bounty,  but  is  a  bounty  upon  produc- 
tion, and  not  upon  exportetion.  When  a 
tex  is  imposed  upon  all  sugar  produced,  but 
is  remitted  upon  all  sugar  exported,  then, 
by  whatever  process,  or  in  whatever  manner, 
or  under  whatever  namei  it  is  disguised,  it 
is  a  bounty  upon  exportation. 

The  difference  in  price  between  Russian 
sugar  sold  at  home  and  abroad  is  thus 
shown  by  the  delegate  of  Austria-Hungary 
at  the  Sugar  Conference  of  1898  by  the  fol- 
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lowing  quotations  from  the  Odessa  exchange 
under  date  of  June  10,  1898: 


Francs  per 

Cents  per 

100  kilos. 

pound. 

ForRnssia:   CSmblespcr 

_pood,   say 

82.70 

7.25 

For   esport:   1.73   mbles 

per  pood,  say 

28.16 

a.47 

Hence  a  difference:    S.35 

rubles  per  pood,    say.. 

64.54 

4.78 

DeducUng  the    tar:  1.75 

rabies  per  pood,  say. . . 

28.49 

2J(0 

There  remains  a  discrep- 

ancy of  1.60  per  pood. 

say 

26.05 

2.28 

c     'The  same  merchandise,  on  the  same  date, 

umd  at  the  same  plajce,  thus  commanded  a 

*  different  price  according  to  its^destination, 

and  the  difference  amounted  to  26.05  francs 

per  100  kilos  (2.28  cents  per  pound). 

"If  we  are  to  investigate  the  reasons 
which  may  impel  Russian  manufacturers  to 
produce  more  sugar  than  is  needed  for  home 
consumption,  and  to  bring  the  surplus  for 
exportation  down  to  a  comparatively  much 
lower  price,  we  shall  find  the  explanation  of 
this  strange  phenomenon  in  the  l^rislatiye 
system  of  Russia.  Such  is  our  intimate 
eonyiction." 

f  The  object  of  issuing  certlficateB  of  sugar 
exported  seems  to  have  been  merely  to  ena- 
ble the  exporting  manufacturer  to  obtain  the 
best  price  for  the  privilege  he  assigns  to  the 
interior  manufacturer  of  putting  an  equal 
amount  of  free  su^r  upon  the  market  by 
assigning  the  certificates  to  the  one  who 
would  offer  the  best  price.  In  this  connec- 
tion the  circuit  court  of  appeals  found: 
TThat  the  Russian  exporter  of  sugar  ob- 
tains from  his  government  a  oertiflcale,  sole- 
ly because  of  such  exportation,  which  is 
worth  in  the  open  markets  of  that  country 
from  R.  1.25  to  K.  1.64  per  pood,  or  from  1.8 
to  2.35  cents  per  pound,  llierefore  we  hold 
that  the  government  of  Russia  does  secure 
to  title  exporter  of  that  country,  as  the  inev- 
itable result  of  its  acticm,  a  money  reward  or 
mtuity  whenever  he  exports  sugar  from 
Kussia.*'  We  all  eoncur  in  this  expression 
€f  opinion. 

The  decree  of  the  Cirouii  Oowrt  of  Appeale 
iB,  therefore,  affirmed, 

(187  U.  S,  622) 

K,  M.  CALDWELL,  Plff.  In  Brr,^ 

V. 

STATE  OF  NORTH  CAROLINA  and  the 
City  of  Greensbora 

Ocnetitutiondl  kuff—^tate  regulation  of  in* 
teretate  commerce — taa  on  delivering 
agent  for  nonresident  manufacturer. 

An  ordinance  under  which  a  license  fee  may  be 
required  from  an  agent  of  a  nonresident  por- 
trait company,  who  receives  from  such  com- 
pany pictures  and  frames  manufactured  by 
It  to  fill  orders  previously  obtained,  and, 
after  breaking  bulk  and  placing  each  picture 
In  the  frame  designed  for  it,  delivers  them 
to  the  respective  purchasers,   Is  invalid  as 
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an  attempt  to  interfere  with  and  regulate 
interstate  commerce. 

[No.  64.] 

Argued  October  tt,  1902.    Decided  Januarp 
12,  1909, 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  conviction  in  the 
Superior  Court  of  Guilford  County  for  a 
violation  of  an  ordinance  requiring  a  license 
fee  from  persons  engaged  in  selling  or  deliv* 
ering  picture  frames  or  pictures.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  127  N.  C.  621,  37  8. 
E.  138. 

Statement  by  Mr.  Justice  Shirast 

At  June  term,  1900,  of  the  superior  court 
of  Guilford  county,  state  of  North  Oeurolina, 
E.  M.  Caldwell  was  tried  before  a  court  and 
jury  for  an  alleged  offense  in  having  en^ 
gaged  in  the  business  of  delivering  pid^ures 
without  having  first  obtained  a  license  so 
to  do.  The  jury  found  a  special  verdict  as 
follows : 

"The  business  mentioned  in  the  ordinanoa 
following  b  not  named  in  the  charter  of 
the  city,  other  than  in  the  above  section. 

"That  the  following  is  an  ordinance  duly 
passed  by  the  board  of  aldermen  of  the  dtgr 
of  Greensboro  under  and  by  virtue  of  tha 
foregoing  section  of  said  charter,  and  prior 
to  aiw  Si  the  orders  being  taken: 

*"Be  it  ordained  by  the  board  of  alder> 
men  of  the  city  of  Greensboro,  North  Caro- 
lina: 

"  'That  every  person  engaged  in  the  busi« 
ness  of  selling  or  delivering  picture  frames, 
pictures,  photographs,  or  Tikenesses  of  theeo 
human    face.    In    the  city  of  Greensboro,  § 
whether  an  order  *for  the  same  shall  have* 
been  previously  taken  or  not,  unless  the  said 
business  is  carried  on  by  the  same  person  in 
connection   with   some  other   business   for 
which  a  license  has  already  been  paid  to  tha 
city,  shall  pay  a  license  tax  of  $10  for  each 
year. 

"'Any  person  engaging  in  said  business 
without  havinff  paid  the  license  tax  required 
herein  shall  be  fined  $20,  and  eax!h  and 
every  sale  or  delivery  shall  constitute  a 
separate  and  distinct  offensa' 

"That  neither  the  defendant,  the  Chicago 
Portrait  Company,  nor  any  of  the  employees 
of  the  Chicago  Portrait  Company,  have  paid 
the  city  any  license  tax. 

"If,  upon  the  foregoing  facts,  the  court 
shall  be  of  opinion  that  the  defendant  is 
guilty,  the  jury  say  that  he  is  guilty;  other- 
wise they  say  that  he  is  not  guilty. 

"That  on  the  —  day  of ,  1900,  the  de- 
fendant, being  employed  by  the  Cbicago 
Portrait  Companv,  a  foreign  corporation, 
of  Chicago,  Illinois,  came  to  Greensboro  for 
the  purpose  of  ddivering  certain  pictures 
and  frames  for  which  contracts  of  sale  had 
previously  been  made  by  other  employees  of 
the  Chicago  Portrait  Company,  who  had 
preceded  the  defendant  in  Grreensboro; 

"That  the  defendant  went  to  the  South* 
em  Railway  freight  station  and  took  there- 
from laige  packages  of  pictures  and  frames 
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which  had  been  shipped  to  Greensboro, 
Korth  Carolina,  addressed  to  the  Chicago 
Portrait  Company,  carried  these  packages 
to  the  rooms  of  the  defendant  in  the  Woods 
House,  a  hotel  in  the  dtv  of  Greensboro,  and 
there  broke  the  bulk,  placing  said  pictures 
In  thdr  proper  frames,  and  from  this  point 
delivered  the  pictures  one  at  a  time  to  the 
purchasers  in  the  city  of  Greensboro; 

"The  defendant  had  been  engaged  in  this 
work  two  days  when  arrested; 

"That  I  57  of  the  charter  of  the  eitj  of 
Greensboro,  North  Carolina,  is  as  follows: 

"  'That,  in  addition  to  the  subiects  listed 

for  taxation,  the  aldermen  may  levy  a  tax 

on   the  following  subjects,  the  amount  of 

2  which  taxed,  when  fixed,  shall  be  collected 

S  by  the  collector  of  taxes,  and  if  it  be  not 

•  paid  on  demand,  the  same  may  be^veoovered 

by  suit,  or  the  articles  upon  which  the  tax 

as  imposed,  or  anv  other  property  of  the 

owner  may  be  forthwith  distrained  and  sold 

to  satisfy  the  same,  namely: 

'"21.  Upon  all  subjects  taxed  under 
schedule  B,  chapter  136,  Laws  of  North 
Carolina,  session  of  1883,  not  heretofore  pro- 
vided for,  shall  pay  a  license  OfT  privilege 
tax  of  $10.  And  the  board  of  aldermen 
iftiall  have  power  to  impose  a  license  tax  on 
any  business  carried  on  in  the  city  of 
Greensboro,  not  before  enumerated  herein, 
not  to  exceed  $10  a  year.' " 

Upon  this  special  verdict  the  court  ad- 
judged that  defendant  was  guilty,  and  sen- 
tenced him  to  pay  a  fine  of  $20  and  costs  of 
the  action.  From  this  judgment  the  de- 
fendant appealed  to  the  supreme  court  of 
North  Carolina.  [127  N.  O.  621,  37  S.  E. 
138].  That  court,  Faircloth,  Oh.  J.,  and 
Clark,  J.,  dissenting,  on  November  7,  1900, 
afiinned  the  judgment  of  the  superior  court; 
and  thereupon  the  cause  was  brought  to 
this  court  by  a  writ  of  error  allowed  by  the 
ehief  justice  of  the  supreme  court  of  North 
Carolina. 

JfeMTS.  Ol&arlea  BI.  Stedmaa.  and  W, 
B,  Plum  for  plaintiff  in  error. 

Mr.  Alfred  M«  Scales  for  defendants  in 
error* 

Mr.  Justice  Sliiras  delivered  the  opinion 
of  the  court: 

It  might  fairly  be  contended  that,  upon 
the  facts  found  by  the  special  verdict,  the 
defendant  was  not  guilty  of  engaging  in  the 
business  of  delivering  pictures  without  a  li- 
cense, within  the  purview  of  the  ordinance 
in  question.  But  as  the  supreme  court  of 
North  Carolina  has  held  otherwise,  we  must 
accept  that  conclusion  as  a  question  of  con- 
struction belonging  to  that  court.  Our  task 
is  to  determine  whether  the  ordinance,  as 
so  construed.  Is  invalid  as  an  attempt  to  in- 
10  terfere  with  and  to  regulate  interstate  coro- 
3  merce,  and  can  be  speedily  performed,  for 
*  we  think  the  case  falls  within  previous  ded^ 
sions  of  this  court  on  this  subject. 

Such  decisions  are  numerous,  but  we  do 
not  deem  it  necessary  to  refer  to  but  a  few 
of  them. 

The  subject  was  elaborately  considered  in 


Rohhins  y,  Shelby  County  Tfixing  Dist,  120 
U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct  Rep.  592.  The  case  was 
brought  here  on  a  writ  of  error  to  the  su- 
preme court  of  Tennessee,  which  had  held 
valid  a  statute  of  that  state,  by  which  it 
was  enacted  that  "all  drummers  and  all 
persons  not  having  a  regular  Ucensed  house 
of  business  in  liie  taxing  district,  offering 
for  sale  or  sellins  goods,  wares,  or  mer- 
chandise therein  oy  sample,  shall  be  re- 
quired to  pay  to  the  county  trustee  the  sum 
of  $10  per  week  or  $25  per  month  for  such 
privilege,  and  no  license  shall  be  issued  for 
a  loD^r  period  of  three  months."  Robbins, 
the  plaintiff  in  error,  was  a  citizen  and  resi- 
dent of  the  city  of  Oincizmati,  Ohio,  and 
was  convicted  of  having  offered  for  sale  arti- 
cles of  merchandise  bdonging  to  a  firm  in 
Cincinnati  without  having  procured  a  li- 
cense. In  his  discussion  of  the  case  Mr. 
Justice  Bradley  stated  the  following  prin- 
ciples, as  already  established  by  this  court: 
The  Constitution  of  the  United  States  hav- 
ing given  to  Congress  the  power  to  regulate 
commerce,  not  only  with  foreign  nations, 
but  among  the  several  states,  that  power  is 
necessarily  exclusive  whenever  the  subjects 
of  it  are  national  in  thdr  character,  or  ad- 
mit only  of  one  uniform  system  or  plan  of 
regulation;  that  where  the  power  of  Con- 
|Tess  to  regulate  is  exclusive,  the  failure  of 
Congress  to  make  express  regulations  indi- 
cates its  will  that  the  subject  shall  be  left 
free  from  any  restrictions  or  impositions, 
and  any  regulation  of  the  subject  by  the 
states,  except  in  matters  of  local  coocem 
only,  is  repugnant  to  such  freedom;  that 
the  only  way  in  which  commerce  between 
the  states  can  be  legitimately  affected  by 
state  laws  is  when,  by  virtue  of  its  police 
power,  and  its  jurisdiction  over  persona  and 
property  within  its  limits,  a  state  provides 
for  the  security  of  the  lives,  health,  and 
comfort  of  persons  and  the  protection  of 
prox>erty,  and  imposes  taxes  upon  persons 
residing  within  the  state  or  belonging  to  its 
population,  and  upon  vocaJtions  and  employ- 
ments pursued  tnerdn,  not  directly  con-^ 
nocted  with  foreign  or  interstate  commerce,^ 
or  with  some  othei*  employment  or  business* 
exercised  under  authority  of  the  Constitu- 
tion and  laws  of  the  United  States ;  and  im- 
poses taxes  upon  all  property  within  the 
state,  mingled  with  and  forming  part  of  the 
great  mass  of  propertv  therein ;  but  that,  in 
making  such  internal  regulations,  a  state 
cannot  impose  taxes  upon  persons  passing 
through  the  state,  or  coming  into  it  merely 
for  a  temporary  purpose,  especially  if  con- 
nected with  interstate  or  foreign  commerce; 
nor  can  it  impose  such  taxes  upon  property 
imported  Into  the  state  from  abroad,  or 
from  another  state,  and  not  become  part  of 
the  common  mass  of  property  therein;  and 
no  discrimination  can  be  made,  by  such  r^ 
ulations,  adversely  to  the  persons  or  prop- 
erty of  other  states;  and  no  regulations  can 
be  made  directly  affecting  Interstate  com- 
merce. 

Upon  these  established  principles  the  con- 
clusion was  reached  that  the  state  statute 
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In  question  was  invalid,  and  the  following 
observationB  are  pertinent  to  the  question 
before  us: 

"It  would  not  be  difficult,  however,  to 
show  that  the  tax  authorized  bj^  the  state  of 
T^inessee  in  the  present  case  is  discrimina- 
tive against  the  merchants  and  manufactur- 
ers of  other  states.  They  can  only  sell  their 
floods  in  Memphis  by  the  employment  of 
drummers  and  by  means  of  samples,  whilst 
the  merchants  and  manufacturers  of  Mem- 
phis, havinff  regular  licensed  houses  of  busi- 
ness there,  have  no  occasion  for  such  agents, 
and,  if  they  had,  they  are  not  subject  to  an^ 
tax  therefor.  They  are  taxed  for  their  li- 
censed houses,  it  is  true,  but  so^  it  is  pre- 
sumable, are  the  merchants  and  manufac- 
turers of  other  states  in  the  places  where 
they  reside;  and  tbe  ta  on  drummers  oper- 
ates greatly  to  their  disadvantage  in  com- 
parison with  the  merchants  and  manufac- 
turers of  Memphis.  And  such  was  undoubt- 
edly one  of  its  objects.  This  kind  of  taxa- 
tion is  usually  imposed  at  the  instance  and 
solicitalion  of  domestic  dealers,  as  a  means 
of  protecting  them  from  foreign  competi- 
tion. And  in  many  cases  there  may  be  some 
reason  in  their  desire  for  such  protection. 
But  this  shows  in  a  still  stronger  light  the 
unconstitutionality  of  the  tax.  It  shows 
that  it  not  only  operates  as  a  restriction 
upon  interstate  commerce,  but  that  it  is  in- 
toided  to  have  that  effect  as  one  of  its  prin- 
g  cipal  objects.  And  if  a  state  can,  in  this 
c  way,  impose  restrictions  upon  interstate 
*  commerce  for  tbe  benefit  and  *nrotection  of 
its  own  citizens  we  are  brouf^ht  back  to  the 
condition  of  things  which  existed  before  the 
adoption  of  the  (institution,  and  which  was 
one  of  the  principal  causes  that  led  to  it. 
If  the  selling  of  goods  by  sample  and  the 
employment  of  drummers  for  that  purpose 
injuriously  affect  the  local  interest  of  the 
states,  Congress,  if  applied  to,  will  undoubt- 
edly make  such  reasonable  regulations  as 
the  case  may  demand.  And  Congress  alone 
can  do  it,  for  it  is  obvious  that  such  regu- 
lations should  be  based  on  a  uniform  sys- 
tem applicable  to  the  whole  country,  and 
not  left  to  the  varied,  discordant,  or  retalia- 
tory enactments  of  forty  different  states. 
The  confusion  into  which  the  commerce  of 
the  country  would  be  thrown  by  being  sub- 
ject to  state  legislation  on  this  subject 
would  be  but  a  repetition  of  the  disorder 
which  prevailed  under  the  articles  of  con- 
federabon." 

Asher  V.  Tewas,  128  U.  8.  120,  32  L.  ed. 
368,  2  Inters.  Ooul  Rep.  241,  9  Sup.  Ot. 
Rep.  Ij  was  a  case  where  a  state  statute  re- 
quired from  "every  commercial  traveler, 
drummer,  salesman,  or  solicitor  of  trade,  by 
sample  or  otherwise,  an  annual  occupation 
tax,"  and  such  l^slation  was  declared  in- 
operative, so  far  as  it  affected  one  solicit- 
ing orders  for  a  business  house  in  another 
state.  The  same  doctrine  wa^  held  in 
Sloutenhvrgh  v.  Bennick,  129  U.  S.  141,  32 
L.  ed.  637,  9  Sup.  Ct  Rep.  256,  in  the  case 
of  an  Agent  of  a  Maryland  business  house 
soliciting  orders  in  the  District  of  Colum- 
bia without  having  taken  out  a  license  as 


required  by  an  act  of  the  leffislativ«  \ 
bly  of  the  District  of  Columbia. 

In  L}fng  v.  Michigcun,  135  U.  S.  161,  34  U 
ed.  150,  3  Inters.  Com.  Rep.  143,  10  Sup.  Ct. 
Rep.  725,  the  general  proposition  was  re- 
peated: 

'*We  have  repeatedly  held  that  no  state 
has  the  right  to  lay  a  tax  on  interstate 
commerce  in  any  form,  whether  by  way  of 
duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce,  or  on  the  re* 
ceipts  derived  from  that  transportation,  or 
on  the  occupation  or  business  of  cajrryin^  it 
on,  for  the  reason  that  such  taxation  is  « 
burden  on  that  commerce,  and  amounts  to  a 
regulation  of  it,  which  belongs  solely  to 
Congress." 

In  Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
L.  ed.  649,  11  Sup.  Ct.  Rep.  851,  an  act  of 
the  state  of  Kentucky  which  forbejde  the 
agent  of  an  express  company,  not  incorpo-g 
rated  by  the  laws  of  that  state,  from  carry- 3 
ing  on*  business  without  first  obtaining  a* 
license  from  the  state,  was  held  to  be  a  reg' 
ulation  of  commerce  and  invalid.    Mr.  Jus^ 
tice  Bradley,  speaking  for  the  court,  said: 

"The  character  of  police  regulation, 
claimed  for  the  requirements  of  the  statute 
in  question,  is  certainly  not  such  as  to  give 
them  a  controlling  force  over  the  regular 
tions  of  interstate  commerce  which  may 
have  been  expressly  or  impliedly  adopted 
by  Congress,  or  such  ajs  to  exemnt  them  irom 
nullity  when  repugnant  to  tne  exclusive 
power  given  to  Congress  in  relation  to  that 
commerce.  This  is  abundantly  shown  by 
tbe  decisions  to  which  we  have  aiready  re- 
ferred, which  are  clear  to  the  effect  that 
neither  licenses  nor  indirect  taxation  of  any 
kind,  nor  any  system  of  state  regulation, 
can  be  imposed  upon  interstate,  any  mora 
than  upon  foreign,  commerce;  and  uiat  all 
acts  of^l^slation  producing  any  such  re- 
sult are,  to  that  extent^  unconstitutional 
and  void." 

In  Brennan  v.  Titusville,  163  U.  S.  280, 
38  L.  ed.  719,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct.  Rep.  829,  was  afsin  presented  the 
question  of  the  validity  of  an  ordinance  pro* 
viding  'that  all  persons  canvassing  or  solio- 
iting,  within  said  city  [of  Titusville],  or* 
ders  for  goods,  books,  paintings,  wares,  or 
merchandise  of  any  Idnd,  or  persons  deliv* 
ering  such  articles  under  orders  so  obtained 
or  solicited,  shall  be  required  to  procure 
from  the  mayor  a  license  to  transact  said 
business,  and  shail  pay  the  said  treasurer 
therefor  the  following  sums,  according  to 
the  time  for  which  said  licenses  shall  be 
granted,"  and  also  prescribing  a  pmaity  for 
failing  to  procure  such  license.  An  agreed 
statement  of  facts  showed  that  Shepard  was 
a  manufacturer  of  picture  frames  and  maker 
of  portraits,  residing  in  Chicago  in  the 
Btate  of  Illinois,  of  which  state  he  was  a 
citizen,  and  in  which  state  he  had  his  manu- 
factory and  place  of  business;  that  in  the 
prosecution  of  his  business  he  employed 
agents,  who,  under  his  directions,  solicited 
orders  for  pictures  and  picture  frames  in 
the  state  of  Pennsylvania  and  In  other 
states  of  the  Union,  by  going  personally  to 
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residenti  and  dtizens  of  said  state  of  Penn- 
sylvania and  other  states,  and  exhibiting 
samples  of  his  pictures  and  frames,  going, 
when  necessary,  from  house  to  house;  that 
a  Brennan  was  an  agent  of  the  said  Shepard, 
g  employed  by  bim  to  travel  and  solicit  orders 

•  for  pictures*and  frames,  upon  a  salary ;  that 
upon  receiving  orders  for  pictures  and  pic- 
ture frames,  the  agents  of  Shepard  for- 
warded the  same  to  him  at  Chicago,  where 
the  £;oods  were  made,  and  from  there  shipped 
to  the  purchasers  in  Titusville  by  railroad 
freight  and  express,  and  the  price  of  said 
go<^s  was  collected  and  forwaxded  by  the 
express  companies  and  sometimes  by  the 
agents  to  said  Shepard  at  Chicago;  that 
Brennan,  the  agent  employed  bv  Shepard, 
was  engaged  in  conducting  the  business  in 
the  manner  stated,  at  the  time  of  his  arrest, 
and  acting  solely  for  Shepard. 

Upon  such  a  state  of  facts,  and  upon  a 
review  of  the  cases,  this  court  held  it  was 
not  boimd  by  the  decision  of  the  highest 
court  of  the  state  in  which  such  a  tax  was 
authorized  and  imposed  that  such  a  tax 
wajs  an  exercise  of  the  police  power,  and 
not  of  the  taxing  power;  and  that  the  ordi- 
nance in  question  imposed  a  tax  upon  in- 
terstate commerce,  and  was  therefore  void. 
To  the  argument  that  no  discrimination 
was  made  in  the  ordinance  between  domes- 
tic and  foreign  drummers,  the  court  said: 

"It  is  strongly  urged,  as  if  it  were  a  ma- 
terial point  in  the  case,  that  no  discrimina- 
tion is  made  between  domestic  and  foreign 
drimimers, — those  of  Tennessee  and  those  of 
other  states ;  that  all  are  taxed  alike.  But 
that  does  not  meet  the  difficulty.  Inter- 
state commerce  cannot  be  taxed  at  all,  even 
though  the  same  amoim.t  of  tax  should  be 
laid  on  domestic  commerce,  or  that  which  is 
carried  on  solely  within  the  state.  This  was 
decided  in  the  case  of  State  Freight  Tax,  15 
Wall.  232,  8uh  nom.  Philadelph4a  d  R.  R. 
Co,  Y.  Pennsylva^ua,  21  L.  ed.  146.  The 
negotiation  of  sales  of  goods  which  are  in 
another  state,  for  the  purpose  of  introduc- 
ing them  into  the  state  in  which  the  nego- 
tiation is  made^  is  interstate  commerce.  A 
New  Orleans  merchant  cannot  be  taxed 
there  for  ordering  goods  in  London  or  New 
York,  because,  in  the  one  case  it  is  an  act 
of  foreign,  and  in  the  other  of  interstate 
commerce,  both  of  which  are  subject  to 
regulation  by  Congress  alon&"  [Rohhina 
▼.  Shelby  County  Taaing  Diet.  120  U.  S. 
497,  30  L.  ed.  607,  1  Inters.  Com.  Rep.  48,  7 
Sup.  Ct  Rep.  596.] 

The  lajsit  case  we  shall  cite  is  the  recent 

one  of  Stockard  v.  Morgan,  185  U.  8.  27,  46 

L.  ed.  785,  22  Sup.  Ct  Rep.  576,  where  was 

considered  the  validity  of  a  statute  of  the 

^  state  of  Tennessee  providing  for  the  collec- 

eo  tion  of  a  privilege  tax  on  the  occupation  of 

•  merchandise  brokers.  *By  a^eement  of  the 
parties  two  questions  only  were  argued  in 
the  state  court:  (1)  Whether  or  not  the 
complainants,  who  had  filed  a  bill  to  re- 
strain the  collection  of  the  tax,  were  mer- 
chandise brokers  and  subject  by  the  statute 
to  tax  as  such;  (2)  whether  or  not  their 
business    constituted    interstate    commerce. 


and  therefore  was  b^ond  the  reach  of  the 
state's  taxing  power.  The  state  supreme 
court  held  that  the  complainants,  as  mer> 
chandise  br(dcens,  were  within  the  meaning 
of  the  statute,  and  that  the  tax  was  a  valid 
one  under  the  Constitution  of  the  United 
States. 

This  court,  though  recognizing  that  it 
waa  obliged  to  accept  the  construction  put 
upon  the  statute  by  the  state  court,  reversed 
the  judgment  of  that  court  in  respect  to  the 
nature  of  the  commerce  as  interstate.  In 
the  opinion  of  the  court,  delivered  by  Mr. 
Justice  Peckham,  the  principal  cases,  begin* 
ning  with  Brown  ▼.  Maryland,  12  WheaJL 
410,  6  L.  ed.  678^  and  ending  with  Brennan 
V.  Tituamlle,  were  again  reviewed,  and  the 
conclusions  there  reached  were  afiOrmed. 

The  state  supreme  court  endeavored  to 
distinguish  the  present  case  from  that  of 
Brennan  v.  TituavUle,  in  the  following  ob- 
servations: 

'The  defendant  insists  that  Brennan  T. 
Tituwille,  153  U.  8.  280,  38  L.  ed.  719,  4 
Inters.  Com.  Rep.  658,  14  Sup.  Ct  Rep.  820, 
is  directly  in  point, — ^is,  in  every  essential 
fact,  this  case,— and  should  control  the  opin- 
ion of  the  court  on  this  appeal.  And  it  is 
in  many  respects  like  this  case,  but  there  is 
one  material  difference  between  that  case 
and  this,  which  marks  the  distinction.  In 
that  case,  the  goods  were  shipped  directly 
to  the  purchaser.  In  this  case,  they  were 
shipped  by  the  Chicago  company  to  itself 
in  the  city  of  Greensboro;  and  when  th^ 
reached  Greensboro,  the  defendant  aa  the 
agent  of  the  Chicago  oompany  received  them 
from  the  railroad  at  its  depot,  carried  them 
to  its  room  in  Greensboro^  opened  the  boxes 
in  which  they  were  shipped,  took  out  the 
pictures  and  picture  frames,  assorted  them 
and  put  them  together,  and  delivered  them 
to  the  purchasers  in  the  city  of  Greensboro, 
and  had  been  engaged  in  this  work  two 
days  when  arrested.  If  thtsy  had  been  com- 
pleted and  shipped  directly  bo  the  parties 
for  whom  they  were  intoided,  this  case^ 
would  have  fallen  within  the  dedsion  ofg 
Brennan  v.  TituaviUe,  and  we* should  hold,* 
as  it  was  held  there,  that  it  waa  an  interfer- 
ence with  interstate  commerce,  and  that  the 
defendant  was  not  guilty.  But  to  our 
minds  there  is  a  decided  difference  between 
til  is  case  and  that.  The  contract  to  make 
and  deliver  these  pictures  was  an  executory 
contract,  and  no  title  passed  by  this  con- 
tract. ...  If  they  had  been  completed 
in  Chicago,  and  under  contract  shipped  to 
the  purchaser,  the  title  would  have  paased 
to  the  consignee  upon  delivery  to  the  rail- 
road in  Chicago,  the  railroad  being  deemed 
to  be  the  agent  of  the  consignee,  .  .  • 
and  Brennan  v.  Titusville  would  have  ap- 
plied, aa  the  tax  would  have  been  upon  the 
commerce.  But,  instead  of  completing  the 
pictures  in  Chicago  and  shipping  them  to 
the  parties  who  had  contracted  for  them, 
they  were  shipped  to  itself  (the  Chica^ 
Portrait  Company)  in  Greensboro.  This 
being  so,  no  title  ever  passed  from  the  Chi- 
cago Portrait  Company,  until  the  pictures 
were  put  in  the  frames  and  delivered  by  the 
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defendant.  These  picturee  belonged  to  the 
Chicago  company  when  they  were  shipped 
from  Chicago,  and  belonged  to  it  when  they 
got  to  Greensboro.  And  the  question  is. 
Could  the  Chicago  Portrait  Company,  be- 
cause it  was  a  foreign  corporation,  engage 
in  the  business  of  completing  these  picturtis, 
and  in  selling  and  delivering  Uiem  in 
Greensboro,  without  becoming  liable  to  a 
city  tax,  for  which  its  own  citizens  would 
be  liable?    It  seems  to  us  that  it  could  not." 

We  are  not  persuaded  by  this  reasoning. 
It  seems  to  proceed  upon  ^o  propositions: 
First,  that  the  pictures  in  question  were  not 
completed  before  they  were  brought  to 
Greensboro;  and,  second,  that  the  articles 
were  not  shipped  directly  to  the  purchasers, 
but  to  an  agent  of  the  senders  in  Greensboro. 

But  it  certainly  cannot  be  pretended  that, 
if  the  pictures  and  the  disconnected  frames 
had  been  directly  shipped  to  the  purchas- 
ers, the  license  tax  could  have  heen  im- 
posed, either  on  the  vendor  out  of  the  state, 
or  on  the  purchaser  within  the  state.  If 
the  pictures  and  the  frames  intended  for 
them  had  been  shipped  directly  to  the  pur- 
ehasers,  whether  in  the  same  or  separate 
packages,  such  a  transaction  would,  beyond 
question,  be  interstate  commerce  beyond  the 
0^  reach  of  the  taxing  power  of  the  state.  It 
g  is  too  plain  for  arp^ument  that  the  supposed 
•  incomplete  condition  of  articles  of  com- 
merce, if  shipped  directly  to  the  purchasers, 
oannot  subject  them  to  the  license  tax* 

But  we  are  not  disposed  to  concede  that, 
tinder  the  facts  of  tiiis  case,  the  pictures 
were,  in  any  proper  sense,  incomplete  when 
received  in  Greensboro.  That  the  frames 
and  the  pictures  were  in  separate  packages. 
If  such  was  the  case,  was  merely  for  conven- 
ience in  packing  and  handling,  and  ''plac- 
ing the  pictures  in  their  proper  places" 
(the  language  of  the  verdict),  meant  that 
Moh  picture  was  placed  in  the  frame  de- 
ri|p«d  for  it.  The  selection  of  the  frame 
WW  as  much  a  port  of  the  pnrehajM  and  sale 
M  the  selection  of  the  picture. 

Vor  doM  the  fMt  tluut  these  artteta  vwt 


not  shipped  separately  and  directly  to  each 
individual  purchaser,  but  were  sent  to  an 
agent  of  the  vendor  at  Greensboro^  who  de- 
livered them  to  the  purchasers,  deprive  the 
transaction  of  its  character  as  interstate 
commerce.  It  was  only  that  the  vendor 
used  two  instead  of  one  a^cy  in  the  deliv- 
ery. It  would  seem  evident  thajt^  if  the 
vendor  had  sent  the  articles  by  an  express 
company,  which  should  collect  on  deliverv, 
such  a  nM>de  of  delivery  would  not  have  sub- 
jected the  transaction  to  state  taxation. 
The  same  could  be  said  if  the  vendor  him- 
self, or  by  a  personal  agent,  had  carried  and 
ddivered  the  goods  to  the  purchaser.  That 
the  ardcles  were  sent  as  freight  bf  rail, 
and  were  received  at  the  railroaa  station  by 
an  agent  who  delivered  them  to  the  respec- 
tive purchasers,  in  nowise  changes  the  char- 
acter of  the  commerce  as  interstate. 

Transactions  between  manufacturing  com- 
panies in  one  state,  through  agents,  with 
citizens  of  another,  constitute  a  large  port 
of  interstate  commerce;  and  for  us  to  hold, 
with  the  court  below,  that  the  same  artieles» 
if  sent  by  rail  directl^r  to  the  purchajser,  are 
free  from  state  taxation,  but,  if  sent  to  an 
agent  to  deliver,  are  taxable  through  a  li- 
cense tax  upon  the  agent,  would  eividently 
take  a  considerable  portion  of  such  traffio 
out  of  the  salutary  protection  of  the  inter* 
state  commerce  clause  of  the  Constitution. 

It  cannot  escape  observation  that  eCTorts 
to  control  commerce  of  this  kind,  in  the  in- 
terest of  the  states  where  the  purchasers  g 
reside,  have  been  frequently  made  la  th«S 
form  of  statutes*  and  municipal  ordinanoes,* 
but  that  such  efforts  have  been  heretofore 
rendered  fruitless  by  the  supervising  aedon 
of  this  court.    The  cases  hereinbefore  eited 
disclose  the  truth  of  this  observation. 

Upon  principle  and  authority,  therefore, 
we  conclude  that  the  judgment  of  the  Bu- 
preme  Court  of  North  OaroUna  ehouid  he 
amd  if  revened^  and  the  eause  la  remanded 
fco  that  court  to  take  further  pro 
not  incoosistnt  with  this  opinkn. 
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(187  U.  S.  487) 
OSHKOSH    WATERWORKS    COMPANY, 
Plft*  in  Err., 

V. 

CITY  OF  OSHKOSH, 

C<miract9— impairment      of      ohligaiUnu-' 
ohcbnge  in  remedy. 

The  obligation  of  contncU  with  a  manlclpalltj 
la  not  Impaired  by  aubaequent  changea  In  lu 
charter,  which  protect  It  from  ault  upon 
dalma  agaluat  It  which  have  not  first  been 
presented  to  the  city  cqudcII  and  wholly  or 
fMirtly  dlaallowed,  either  by  afarmatlye  ac- 
tion or  by  the  failure  of  that  body  for  more 
than  aixty  days  to  pass  thereon,  and  pro- 
vide that  disallowance  la  final  and  oonclualve 
unleas  within  twenty  daya  an  appeal  there- 
from be  perfected  to  the  proper  circuit  court, 
In  which  the  case  Is  to  be  tried  aa  though  or- 
iginally commenced  therein. 

[No.  75.1 

Argued  Vovember  6,  1902.    Deoided  Janu- 
ary 5,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judgment 
which  affirmed  a  judgment  of  the  trial  court 
•ustaining  a  demurrer  to  and  dismissizi^  a 
complaint  in  an  action  against  a  municipal 
corporation  on  its  contrail  with  a  water- 
works company.    Affirmed. 

See  same  case  below^  109  Wis.  208,  86  N. 
W.  376. 

The  facts  are  stated  in  the  opinion. 
Mr.  Moses  Hooper  for  plaintiff  in  er- 
ror. 

Mr,  John  F.  Klnwia  for  defendant  in 
»  error. 

*    *31r.  Justice  Hmrlan  delivered  the  opin- 
ion of  the  court: 

This  case  presents  a  question  under  the 
of   the   Constitution   of   the  United 
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States  which  prohibits  a  state  from  pass- 
ing a  law  impairing  the  obligation  of  con- 
tracts. 

The  question  arose  upon  demurrer  by  the 
defendant,  the  city  of  Oshkoeh,  to  the  com- 

Slaint  filed  against  it  on  the  16th  day  of 
une,  1900,  by  the  Oshkosh  Waterworks 
Company,  a  municipal  corporation  of  Wis- 
consin. The  principal  ground  of  demurrer 
was  that  the  complaint  did  not  state  facts 
flufficient  to  constitute  a  cause  of  action. 

The  complaint  set  forth  two  causes  of  ac- 
tion, on  the  first  one  of  which  the  company 
claimed  a  judgment  for  $4,085,  which  was 
alleged  to  be  due  from  the  city  under  an 
agreement  made  between  it  and  the  com- 
pany on  June  18th,  1883,  in  reference  to 
the  building  and  maintaining  by  the  com- 
pany of  a  waterworks  plant  for  supplying 
water  for  domestic  and  fire  purposes,  and 
the  renting  of  public  fire  hydrants. 

On  the  second  cause  of  action  the  com- 
pany ajBked  a  judgment  for  $1,060,  which 
amount  was  elaim^  under  an  agreement  of 
the  31st  day  of  August,  1891,  having  refer- 
ence to  the  company's  extensions  of  its  then- 
cziating  mains,  and  the  rentals  to  be  paid 


by  the  city  for  hydrants  to  be  located  on 
such  extensions. 

After  the  contract  of  1883  was  made,  the 
charter  of  the  city  was  amended  and  re- a 
vised, — the    revision    takii^    effect    March  S 
23d,    1891.*  The  revised  charter  contained* 
certain   provisions   as   to   suits  against  the 
city,  imposing  on  suitors  conditions  or  re- 
strictions that  did  not  previously  exist. 

The  company  insisted  that  the  revised 
charter  could  not  be  applied  to  this  suit 
without  impairing  the  obligation  of  its  con- 
tracts with  the  city.  This  view  was  re- 
jected by  the  state  court,  the  demurrer  was 
sustained,  and  the  suit  dismissed. 

The  general  principles  which  must  con- 
trol in  determining  whether  a  state  enact- 
ment impairs  the  obligation  of  contract* 
have  become  so  firmly  established  by  the  de- 
cisions of  this  court  that  any  further  dis- 
cussion of  their  soundness  would  be  inap- 
propriate. It  is  only  necessary  to  recall 
them,  and  then  ascertain  their  applicabil- 
ity to  the  particular  state  legislation  now 
alleged  to  be  repugnant  to  the  Constitution 
of  the  United  States. 

It  is  well  settled  that  while,  in  a  general 
sense,  the  laws  in  force  at  the  time  a  coo- 
tract  is  made  enter  into  its  obligation,  pai^ 
ties  have  no  vested  right  in  the  particular 
remedies  or  modes  of  procedure  then  exist- 
ing. It  is  true  the  legislature  may  not 
withdraw  all  remedies,  and  thus,  in  effect, 
destroy  the  contract;  nor  may  it  impose 
such  new  restrictions  or  conditions  as  would 
materially  delay  or  embarrass  the  enforce- 
ment of  rights  under  the  contract  accord  ins 
to  the  usual  course  of  justice  as  established 
when  the  contract  was  mada  Neither 
could  be  done  without  impairing  the  obliga- 
tion of  the  contract.  But  it  is  equally  well 
settled  that  the  legislature  may  modify  or 
change  existing  remedies,  or  prescribe  new 
modes  of  procedure,  without  impairing  the 
obligation  of  contracts,  provided  a  sub- 
stantial or  efficacious  remedy  remains  or  is 
given,  by  means  of  which  a  party  can  en- 
force bis  rights  under  the  contract.  Oreen 
V.  Biddle,  8  Wheat.  1,  86,  6  L.  ed.  647,  668; 
Bronaan  v.  Kinssie,  1  How.  311,  317,  11  L. 
ed.  143,  145;  Planters'  Bank  r.  Sharp,  6 
How.  301,  327,  12  L.  ed.  447,  468;  WaOeer 
V.  Whitehead,  16  Wall.  314,  317,  21  L.  ed. 
367;  Murray  v.  Charleston,  96  U.  S.  432, 
438,  24  L.  ed.  760;  Edtcarda  v.  Keargey,  96 
U.  S.  695,  601,  24  L.  ed.  793,  796;  Vance  ▼. 
Vance,  108  U.  S.  514,  618,  27  L.  ed.  808,  810, 
2  Sup.  Ct.  Rep.  854;  MoOahey  v.  Virginia, 
135  U.  S.  685,  693,  34  L.  ed.  312,  314,  10 
Sup.  Ct.  Rep.  972;  Bamitz  v.  Beverly,  163 
U.  S.  118,  41  L.  ed.  93,  16  Sup.  Ct  R^ 
1042;  McCullough  v.  Virginia,  172  U.  8. 
102;  104,  43  L.  ed.  382,  383,  19  Sup.  Ct  Rep. 
134.  The  decisions  of  the  supreme  courts 
of  Wisconsin  as  to  what  are  to  be  deemed  J 
laws  impairing  thc^obligations  of  contracti* 
are  in  harmony  with  the  decisions  of  this 
court  Lightfoot  v.  Cole,  1  Wis.  26,  34; 
Von  BoHmhaoh  v.  Bade,  9  Wis.  669,  76  Am. 
Dec  283;  Paine  v.  Woodu>orth,  15  Wla. 
298;  Northwestern  Mut.  L.  Ins.  Co.  ▼.  Tfee- 
ves,   46   WU.    147,   49   N.   W.   882;  Lm  ▼• 
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BuGkheit,  40  WU.  54,  4  N.  W.  1077:  Ro9- 
mihal  y.  Wehe,  58  Wis.  621,  17  N.  W.  318. 
Havinff  these  principles  in  view,  we  pro- 
eeed  to  inquire  whether  the  revised  chajrter 
of  Oshkosh  so  changed  ecdsting  remedies 
for  the  enforcement  of  contract  rights 
against  municipal   corporations   as   to   im- 

?air  the  obligation  of  the  contract  made  in 
883  between  the  waterworks  company  and 
the  city. 

By  the  act  of  tlio  Wisconsin  legislature 
revising  and  amending  the  charter  of  the 
city  of  Oshkosh,  that  municipal  corporation 
was  made  capable  of  suin&^  and  being  sued 
in  all  courts  of  law  and  equity.  2  Wis. 
Laws  1883,  p.  687,  chap.  1,  §  1.  The  same 
act  provided  that  all  moneys,  credits,  and 
demands  of  the  city  should  be  under  the 
control  of  the  common  council,  and  "be 
drawn  out  only  upon  the  order  of  the 
mayor  and  city  clerk,  duly  authorized  by 
the  vote  of  the  common  council."  2  Wis. 
Laws  1883,  p.  724,  chap.  7,  S  1.  It  was 
further  provided  that  "any  account  or  de- 
mand against  the  city,  before  acted  on  or 
paid,  the  council  may  require  the  same  to 
be  verified  by  afBdavit,  except  salaries  and 
amounts  pre\iously  fixed  or  determined  by 
law,  and  any  person  who  shall  falsely  swear 
to  any  such  amount  or  demand  shaJl  be 
deemed  guilty  of  perjury,  and  shall  be  pun- 
ished according  to  law."  2  Wis.  Laws  1883, 
p.  726,  chap.  7,  i  10. 

The  supreme  couvt  of  Wiscor^sin,  iu  its 
opinion,  states  that^  except  for  the  above 
restrictions  upon  the  payment  of  money,  the 
city  of  Oshkosh  was,  in  1883,  subject  to  be 
sued  upon  contract  liability  lik&  any  pri 
vate  person  or  corporation. 

But  by  the  city's  amended  charter  of 
181)1  certain  changes  were  made,  and  the 
question  is  whether  those  changes,  if  ap- 
plied to  the  contract  of  1883,  would  impair 
Its  obligation  2  Wis.  Laws  1891,  p.  321. 
ehap.  50. 

Tne  revised  charter  ret&Ined  substantial- 
ly the  above  provisions   in   the  charter  of 
H  1883,  and  the  following,  among  other,  addi- 
Jtions,  were  made: 

*  *  "Sec.  4.  No  action  shall  be  maintained  by 
any  person  against  the  city,  upon  any  claim 
or  demand,  until  such  person  shall  first 
have  presented  his  claim  or  demand  to  the 
common  council  for  allowance,  and  the 
same  shall  have  been  disallowed  in  whole 
or  in  part:  Provided,  That  the  failure  of 
such  common  council  to  pass  upon  such 
claim  within  sixty  days  after  tlie  presenta- 
tion thereof  shall  be  deemed  a  disallowance 
thereof. 

"Sec.  5.  The  determination  by  the  com- 
mon council,  disallowing  in  whole  or  in 
part  any  claim,  shall  be  final  and  conclu- 
sive, and  a  bar  to  any  action  in  any  court 
founded  on  such  claim,  unless  an  appeal 
shall  be  taken  from  the  decision  of  such 
ounmoD  oouncil,  aa  in  this  act  provided. 

*'Sec.  0.  Whenever  any  claim  against  the 
city  shall  be  disallowed  in  whole  or  in  part 
by  the  common  council,  such  person  may  ap- 
peal from  the  decision  of  such  common 
eouncil,  disallowing  said  claim,  to  the  cir- 


cuit court  of  the  county  in  which  the  dtj 
is  situated,  by  causing  a  written  notice  of 
such  appc&l  to  be  served  on  the  clerk  of  the 
city  within  twenty  days  after  making  the 
decision  disallowing  such  claim ;  and  by  exe- 
cuting a  bond  to  the  city  in  the  sum  of 
$150,  with  two  sureties,  to  be  approved  br 
the  dt^  attorney  and  comptroller,  ooodi^ 
tioned  for  the  faithful  prosecution  of  sucl> 
appeal,  and  the  payment  of  all  costs  that 
shall  be  adjudged  i^inst  the  appellant  ii> 
the  circuit  court  The  clerk,  in  case  sucl> 
appeal  is  taken,  shall  make  a  brief  state^ 
ment  of  the  proceedings  had  in  the  case  be- 
fore the  common  council,  with  its  decision* 
thereon,  ajid  shall  transmit  the  same,  to- 
gether with  all  the  papers  in  the  case,  to* 
the  clerk  of  the  circuit  [court]  of  the; 
county.  Such  case  shall  be  entered,  triedf, 
and  determined  in  the  same  manner  as 
cases  originally  commenced  in  such  court: 
Provided,  however.  That  whenever  an  ap- 
peal is  taken  from  the  allowance  made  by 
the  common  council  upon  any  claim,  and 
the  recovery  upon  such  appeal  shall  not  ex- 
ceed the  amount  allowed  by  the  common 
council,  exclusive  of  interest  upon  such  al- 
lowance, the  appellant  shall  pay  the  cost* 
of  appeiiwi,  which  shall  be  deducted  from  the 
amount  of  the  recovery;  and  when  theet 
amount  of  costs  exceeds  the  amount  recov-^ 
ered^ judgment  shall  be  rendered  against  the* 
appellant  for  the  amount  of  such  excess.** 
2  Wis.  Laws  1891,  p.  412,  chap.  21,  %  6. 

It  is  not  alleged  in  the  complaint  that 
the  waterworks  company,  before  commenc- 
ing this  action,  presented  its  claims  t»  ther 
common  council  for  allowance. 

The  company  contends  that,  if  the  above 
provisions  are  construed  to  mean  what  the 
supreme  court  of  Wisconsin  have  declared 
similar  provisions  in  other  municipal  char* 
ters  to  mean,  then  such  burdens  and  re» 
strictions  have  been  imposed  upon  tJie  ei^- 
lorcement  of  its  contract  with  the  city  of 
Oshkosh  as  to  impair  its  obligation.  This 
suggestion  renders  it  necessary  to-  ascertain 
the  import  of  those  decisions. 

In  Drinkwine  v.  Eau  Claire,  83  Wis.  428^ 
430,  53  N.  W.  673,  it  appeared  that  Drink- 
wine  preferred  a  claim  against  the  city  of 
Eau  Claire,  which  was  disallowed  by  the 
common  council.  He  appealed  from  that 
action  of  the  council,  and  executed  a  bond' 
which  recited  that  he  had  appealed  to  the 
circuit  court  of  Eau  Claire  county,  and 
conditioned  for  the  payment  of  all  costs- 
that  should  be  ad judg^  against  him  by  t?te 
court  aforesaid,  ana  not  generally  by  the 
court,  as  prescribed  by  the  statute.  It  was 
contended  that  the  bond  was  insufficient^ 
since,  in  the  event  of  a  change  of  venue  in 
the  case,  the  surety  would  not  be  bound  by 
a  judgment  for  costs  in  the  court  that  ac- 
tually tried  the  case.  After  referring  to 
prior  cases  in  that  and  in  other  courts,  par^ 
ticularly  to  Sharp  ▼.  Bedell,  10  111.  88,  ii» 
which  it  had  been  held  that  if  an  appellant, 
failed  to  comply  substantially  with  the  re- 
quirements of  the  statute  in  relation  to 
the  perfecting  of  appeals,  the  circuit  court 
did  not  acquire  jurisdiction  of  the  person* 
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of  the  opposite  party  or  of  the  subject-mat- 
ter, and  should  dismiss  the  appeal,  the  su- 
Ereme  court  of  Wisconsin  said:  "The 
ability  of  a  surety  is  atrictisHmi  juris, 
and  cannot  be  extended  by  implication.  He 
has  a  right  to  stand  on  the  exact  words  of 
his  contract.  .  .  .  The  deviation  from 
the  statutory  requirement  is  one  of  sub- 
iitance.  The  surety  may  have  been  quite 
willing  to  enter  into  the  engagement  to  pay 
the  costs,  if  the  appellant  should  be  defeated 
on  a  trial  in  Eau  Claire  county,  in  the  city 
eo  where  fcho  allied  cause  of  action  arose, 
^and  quite  unwUling  to  undertake  for  the 

•  payment  of  the  costs,  in  like  event,  of  a 
trial  in  a  distant  county,  greatly  increased 
by  the  travel  of  witnesses  and  the  costs  of 
subpoenaing  them.  A  similar  ruling  in 
Myres  ▼.  Parker,  6  Ohio  St.  502-504,  sus- 
tains the  conclusion  at  which  we  have  ar- 
rived, that  the  bond  under  consideration 
is  not  a  substantial  compliance  with  the. 
statute."  The  ruling  in  the  Drinkwine 
C(ue  was  reaffirmed  in  Oahkosh  Waterworks 
Co.  ▼.  Oshkosh,  106  Wis.  85,  81  N.  W.  1040, 
and  in  other  cases. 

In  Mason  v.  Ashland,  08  Wis.  540-547,  74 
K.  W.  357,  359,  it  was  held  that,  under  the 
charter  of  the  city  of  Ashland^  the  ri^ht  of 
appeal  from  the  dlBallowance  of  a  claim  by 
the  common  council  was  perfect  at  the  ex- 
piration of  sixty  days  from  the  filing  of  the 
claim  with  its  clerk,  and  that  the  claimant 
''was  obliged  to  exercise  it  within  the  twen- 
ty davs  allowed  by  statute,  or  be  forever 
barred  from  thereafter  prosecuting  his 
claim  in  any  court,"— citing  Fleming  v. 
Appleton,  55  Wis.  90,  12  N.  W.  462,  and 
Koch  V.  Ashland,  83  Wis.  361,  53  N.  W.  674. 

In  Telford  v.  Ashlwnd,  100  Wis.  238,  75 
N.  W.  1006,  it  was  adjudged  that,  as  the  6b- 

rbion  that  the  appeal  was  not  taken  with- 
twenty  days  after  the  adverse  action  of 
the  council  goes  to  the  jurisdiction  of  the 
subject-matter,  it  may  be  raised  for  the  first 
time  in  the  appellate  court. 

In  SeegoTT.  Ashland,  101  Wis.  515,  77  N. 
W.  880,  it  was  held  that  under  a  provision 
in  a  city  charter  to  the  effect  that  in  case 
any  person  presented  his  claim  or  demand 
against  the  city,  which  the  common  council 
disallowed  in  whole  or  in  part,  the  council 
"shall  not  acain  consider  or  allow  such 
claim,"  its  failure  to  act  upon  a  claim  with- 
in sixty  days  after  being  presented  was 
equivalent  to  a  disallowance, — ^the  right  to 
appeed  therefrom  expiring  in  twenty  days 
after  such  disallowance. 

Accepting  these  decisions  as  our  guide  In 
determining  the  meaning  and  effect  of  the 

E revisions  in  the  revised  charter  of  Osh- 
osh,  we  perceive  no  reason  for  holding  that 
the  change  in  remedies  made  by  that  char- 
ter impair,  in  the  constitutional  sense,  the 
obligation  of  the  contract  of  1883  between 
the  waterworks  company  and  the  city. 
2  The  requirement  that  a  claim  or  demand 
4l  against  the  city  should  be  presented  to  the 

•  common  council  and  be  disallowed^^ln  whole 
or  in  part,  before  the  city  can  be  subjected 
to  suit  upon  it,  Ib  a  reasonable  regulation  for 
the  protection  of  the  city  against  the  cost 


of  unnecessary  litigation.  It  does  not  af- 
fect the  substance  of  the  creditor's  rights 
without  being  unreasonably  delayed,  to  in- 
stitute an  action  a^nst  the  city.  It  only 
stays  his  hand  until  the  city  has  full  op- 
portunity to  look  into  his  claim  before  pay- 
ing or  refusing  to  pay  it.  Kor  does  the 
above  r^ulation  unauly  obstruct  the  cred- 
itor; for  by  it  the  dty  is,  in  effect^  allowed 
only  sixty  days  for  such  examination,  and 
the  creditor  is  protected  against  a  vexatious 
or  indefinite  delay  by  the  provision  that  the 
failure  of  the  council,  for  sixty  days,  to 
pass  upon  the  claim  shall  be  deemed  a  dis- 
allowance thereof,  and  the  creditor  may  at 
once  appeal  to  the  circuit  court  of  the  coun- 
ty. In  that  court  the  necessary  issues  can 
be  framed,  under  the  direction  of  the  court, 
and  according  to  the  usual  modes  of  plead- 
ing, and  the  rights  of  the  parties  judicially 
ascertained  and  enforced. 

Equally  without  merit  is  the  objection  to 
that  clause  of  the  revised  charter  making 
the  disallowance  of  a  claim,  in  whole  or  in 
part,  by  the  council^  final  and  conclusive 
unless  an  appeal  be  taken  to  the  circuit 
court  of  the  county  within  a  prescribed 
time.  We  take  it  that  the  purpose  of  that 
provision  was  to  protect  the  public  against 
the  dangers  attending  persistent  and  fre- 
quent applications  to  the  common  council 
after  it  had  once  acted,  and  to  oom^ 
claimants  to  proceed  with  promptness  while 
all  the  facts  connected  with  their  demands 
were  fresh  in  the  minds  of  the  members  of 
the  council.  This  is  a  wholesome  regula- 
tion, of  which  no  creditor  can  justly  com- 
plain, since  the  charter  enables  him,  with- 
out serious  delay,  after  the  disallowance  of 
his  claim,  to  invoke  the  jurisdiction  of  a 
court  of  general  jurisdiction  for  the  en- 
forcement of  such  claim. 

But  it  is  earnestly  insisted  by  the  w»- 
terworics  company  that  the  provision  re- 
quiring an  appeal  from  the  disallowance  of 
a  claim  to  be  perfected  within  twenty  days 
thereafter  is  so  unreasonable,  in  the  matter 
of  time,  as,  by  its  necessary  operation,  to 
impair  the  obligation  of  its  contracts  with 
the  city.  We  cannot  assent  to  this  view. 
The  time  within  which  the  creditor  mtutio 

Sirfect  hlB  appeal  is  undoubtedly  abort.  9 
ut  iCis  sufficient  for  the  purpose  of  ena-* 
bling  him  to  get  his  case,  with  reasonable 
despatch,  into  the  circuit  court  and  have  its 
judgment  as  to  his  claim  against  the  dty, 
with  the  same  right  that  other  litigants 
have  to  take  the  case  to  the  highest  court 
of  the  state.  Here  again  is  disclosed  the 
purpose  of  the  legislature  to  bring  to  a 
speedy  conclusion  all  disputes  as  to  claims 
against  the  city.  It  surely  was  competent 
for  the  legislature  to  effect  such  an  object, 
and  it  cannot  be  said,  as  matter  of  law,  that 
a  provision  requiring  the  creditor,  within 
twenty  days  after  the  disallowance  of  his 
claim,  to  serve  notice  of  appeal  on  the  dly 
clerk,  materially  affects  or  obstructs  the 
presentaticHi  of  his  claim  to  the  proper  cir- 
cuit court. 

Objection  is  also  made  to  the  requirement 
in  the  new  charter  thai  the  appeal  bond 
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shall  be  approved  by  both  the  city  attorney 
and  ooiiiptroller.  In  support  of  that  ob- 
iection  it  is  said  that  one  or  the  other  or 
Doth  of  those  oSicers  might  be  absent  from 
the  city  at  the  time  the  bond  is  tendered  by 
the  creditor;  also,  that  one  or  both  of  them 
might  object  to  the  bond  when  he  ought  to 
accept  it  ajs  sufficient.  But  these  contingen- 
cies may  never  arise.  They  certainly  have 
not  arisen  in  respect  of  the  claim  of  the 
waterworks  company,  for  it  is  not  alleged 
that  the  company  ever  presented  its  claim 
to  the  common  council  for  allowance,  and 
consequently  had  no  occasion  to  tender  the 
cil7  attorney  and  comptroller  an  appeal 
bond.  Besides,  it  is  not  at  all  clear  that 
the  revised  charter  requires,  as  a  condition 
of  the  right  to  appeal,  that  a  bond  be  exe- 
cuted by  the  creditor  within  twenty  days 
after  the  disallowance  of  his  claim  by  the 
common  council.  It  does  expressly  require 
that  the  notice  of  appeal  shall  be  served 
within  that  time  on  the  clerk  of  the  city, 
but  no  such  absolute  requirement  is  made 
as  to  the  time  within  which  the  appeal  bond 
must  be  executed.  It  may  be  that  a  con- 
struction that  would  defeat  the  creditor's 
appeal,  because  of  the  absence  of  the  city 
attorney  and  comptroller,  or  either  of  them, 
at  the  time  a  bond  is  tendered  for  their 
approval,  or  a  refusal  to  approve  a  bond 
that  was  sufficient,  would  make  the  revised 
charter,  in  its  application  to  such  a  case, 
c  repugnant  to  the  contract  clause  of  the 
J  Constitution.  But  no  such  case  is  now  pre- 
•  sented,  and  no  such  question  *as  that  sug- 
gested need  be  now  deciaed.  It  should  not 
be  assumed  that  the  right  of  appeal  will  be 
lost  where  the  creditor  has  done  all  that 
was  required  in  order  to  perfect  his  appeal. 
As  the  waterworks  company  does  not  allege 
that  it  presented  its  claim  to  the  common 
council  for  allowance,  it  is  not  in  a  posi- 
tion to  ask  a  judicial  determination  of  a 
question  that  cannot  ai'ise  in  this  case. 

Another  objection  remains  to  be  noticed. 
It  is  founded  on  the  decision  in  Drinkwine 
▼.  Eau  Claire,  83  Wis.  428,  430,  63  N.  W. 
673,  in  which  it  wajB  held  that  the  appeal 
bond  provided  in  the  charter  of  Eau  Claire 
must  relate  to  costs  as  adjudged  by  the  cir- 
cuit courts  and  not  by  the  circuit  court  of 
any  named  county.  We  have  seen  what 
were  the  reasons  that  governed  the  supreme 
court  of  Wisconsin  in  so  interpreting  a  pro- 
vision similar  to  the  one  here  in  question  in 
the  revised  charter  of  the  city  of  Oshkosh. 
If  that  interpretation  was,  as  suggested, 
too  technical,  it  would  not  follow  t^bat  the 
charter  thus  construed  would  impair  the 
obligation  of  contracts.  It  would  be  ex- 
traordinary if  this  court  should  hold  the 
new  remedies  and  modes  of  procedure  pro- 
vided by  the  revised  charter  to  be  illegal  be- 
cause of  the  possibility  that  a  creditor 
might,  by  mistake  or  carelessness,  execute 
9k  £>nd  not  conditioned,  as  required  by  that 
charter,  for  the  payment  of  the  costs  ad- 
indged  by  the  circuit  court,  generally,  but 
by  a  named  circuit  court. 

As  to  the  contention  that  the  obligation 
of  the  contract  of  August  Slsty  1891,  was 


impaired  by  the  revised  charter,  It  Is  suffi- 
cient to  say  that  that  charter  went  into  op- 
eration March  23d,  1891.  The  contract  of 
1891  was  a  new  contract,  independent  of 
that  of  1883,  and  the  waterworlu  company 
could  not,  therefore,  say  that  its  obligation 
was  impaired  by  a  statute  in  force  at  the 
time  the  contract  was  mad&  The  contract 
clause  of  the  Constitution  of  the  United 
States  has  reference  only  to  a  statute  of  a 
state  enacted  after  the  making  of  the  con- 
tract whose  obligation  is  alleged  to  have 
been  impaired.  Lehigti  Water  Co,  v.  EciS' 
ton,  121  U.  S.  388,  391,  30  L.  ed.  1059,  1060, 
7  Sup.  Ct.  Rep.  916;  Pinney  v.  Nelson,  183 
U.  S.  144,  147,  46  L.  ed.  125,  127,  22  Sup. 
Ct.  Rep.  62;  New  Orleans  Watenoorks  Co. 
V.  Louisiana,  185  U.  S.  336,  35 1«  46  L.  ed. 
936,  943,  22  Sup.  Ct  Rep.  691.  If,  how- 
ever, the  agreement  of  1891  had  such  con-H 
uection  with  that  of  1883  that  they  may  be  J 
regarded  as  one  agreement^  then  what  has* 
been  said  as  to  the  application  of  the  re- 
vised charter  to  the  contract  of  1883  ap- 
plies, in  all  respects,  to  that  of  1891.  The 
obligation  of  neither  contract  was  impaired 
by  the  charter  of  1891. 
We  have  noticed  all  the  points  that  re- 

Suire  consideration,  and  adjudge,  therefore, 
bat  the  changes  made  by  the  revised  char- 
ter of  Oshkosh,  in  respect  of  remedies  for 
the  enforcement  of  claims  against  that  dty, 
provided  for  its  creditors  a  substantial  and 
adequate  remedy,  and  therefore  did  not  im- 
pair the  obligation  of  contracts  with  that 
municipal  corporation. 

The  judgment  of  the  Supreme  Court  cf 
Wisconsin  must  he  affirmed. 
It  ii  so  ordered. 

(188  U.  S.  14) 

ANNIE  ANDREWS,  Plff.  in  Err^ 

KATE  H.  ANDREWS. 

Error  to  staie  court — Federal  question^ 
constitutional  law — full  faith  and  oredii 
foreign  decree  of  divorce— bona  fide 
domicU — appearance  hy  nonresident  de- 
fendant, 

1.  The  Sapreme  Conrt  of  the  United  States  la 
not  without  jarisdictlon  of  a  writ  of  error  to 
a  state  cotirt  because  that  court  committed 
no  error  in  deciding  the  Federal  question  In- 
volved. 

2.  The  full  faith  and  credit  clause  of  the  Fed* 
eral  Constitution  is  not  violated  by  the  re- 
fusal of  the  Massachusetts  courts,  acting  In 
accordance  with  Masa  Pub.  Stat  chap^  146, 
I  41,  to  give  effect  to  a  decree  of  divorce  rail!- 
dered  by  a  court  of  another  state  in  a  suit  in- 
stituted by  one  who  temporarily  left  the  stats 
of  Massachusetts,  where  he  was  domiciled, 
for  the  purpose  of  obtaining  a  divorce  for  a 
cause  which  occurred  in  that  state  while  the 
parties  resided  there,  but  which  was  not  a 
ground  for  divorce  in  that  stata 

8.  The  appearance  of  the  nonresident  defend* 

ant  cannot  Invest  a  court  with  Jurisdiction 

of  a  suit  tor  divorce  Instituted  by  a  person 

who  has  no  bona  fids  domicll  within  the  stats. 

[Na  28.] 


%  1  Ses  Divorce,  vol.  17.  Cent  Dig.  i  8271. 
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Argued  February  t8,  1902.    Decided  Jamt- 
ary  19,  190S. 

IN  ERROR  to  the  Supreme  Judicial  Court 
at  the  State  of  Massachusetts  to  review 
a  decree  oyerruling  exceptions  to  a  decree 
of  a  probate  eourt  which  denied  effect  to  a 
decree  of  divorce  rendered  in  the  state  of 
South  Dakota.    Affirmed, 

See  same  caj^e  below^  176  Mass.  92»  67  N. 
S.  333. 

id      Statement  by  Mr.  Justice  Whites 

•  *  The  plaintiff  and  the  defendant  in  error, 
each  claiming  to  be  the  lawful  widow  of 
Charles  S.  Andrews,  petitioned  to  be  ap- 
pointed administratrix  of  his  estate.    The 

S  tacts  were  found  as  follows. 

•  *  Charles  S.  and  Kate  H.  Andrews  married 
In  Boston  in  April,  1887,  and  th^  lived  to- 
gether at  their  msitrimonial  domidl  in  the 
state  of  Massachusetts.  In  April,  1890, 
the  wife  besan  a  suit  for  separate  mainte- 
nance, which  was  dismissed  in  December, 
1890,  because  oi  a  settlement  between  the 
parties,  adjusting  their  property  relations. 

In  the  summer  of  1891,  Charles  S.  An- 
drews, to  quote  from  the  findings,  "being 
then  a  citizen  of  Massachusetts  and  domi- 
ciled in  Boston,  went  to  South  Dakota  to 
obtain  a  divorce  for  a  cause  which  occurred 
here  while  the  parties  resided  here,  and 
which  would  not  authorize  a  divorce  by  the 
laws  of  this  commonwealth;  he  remained 
personally  in  that  state  a  period  of  time 
longer  than  is  necessary  by  the  laws  of  said 
state  to  gain  a  domicil  there,  and  on  No- 
vember 19,  1801,  filed  a  petition  for  divorce 
in  the  proper  court  of  that  state." 

Concerning  the  conduct  of  Charles  S.  An- 
drews and  his  purpose  to  obtain  a  divorce 
in  South  Dakota,  while  retaining  his  domi- 
cil in  Massachusetts,  the  facts  were  found 
as  follows: 

"The  husband  went  to  South  Dakota,  and 
took  up  his  residence  there  to  get  this  di- 
vorce, and  that  he  intended  to  return  to  this 
state  when  the  business  was  finished.  He 
boarded  at  a  hotel  in  Sioux  Falls  all  the 
time,  and  had  no  other  business  there  than 
the  prosecution  of  this  divorce  suit.  I  find, 
however,  that  he  voted  there  at  a  state  elec- 
tion in  the  fall  of  1891,  claiming  the  right 
to  do  po  as  a  bona  fide  resident  under  the 
laws  of  that  state.  His  intention  was  to 
become  a  resident  of  that  state  for  the  pur- 
pose of  getting  his  divorce,  and  to  that  end 
to  do  all  that  was  needful  to  make  him  such 
a  resident,  and  I  find  he  became  a  resident 
if,  as  a  matter  of  law,  such  finding  is  war^ 
ranted  in  the  facts  above  stated." 

And  further,  that — 

"The  parties  had  never  lived  together  as 
husband  and  wife  in  South  Dakota,  nor  was 
it  claimed  that  dther  one  of  them  was 
ever  in  that  state,  except  as  alKwe  stated." 

With  reference  to  the  divorce  proceedings 
In  South  Dakota  it  was  found  as  follows : 

"The  wife  received  notice,  and  appeared 

by  counsel   and   filed   an   answer,   denying 

^  that  the  libellant  was  then  or  ever  had  been 

•  a  bona  fide  resident  of  South  Dakota,  or 


that  she  had  deserted  him,  and  setting  op 
cruelty  on  his  part  toward  her.  Oniis  caae 
was  settled,  so  far  as  the  parties  were  con- 
cerned, in  accordance  with  the  terms  of  the 
a^eement  of  April  22,  1892,  signed  by  the 
wife  and  consented  to  by  the  husband,  and, 
for  the  purpose  of  carrying  out  ho*  agree- 
ment 'to  consent  to  the  granting  of  divorce 
for  desertion  in  South  Dakota,'  she  request- 
ed her  counsel  there  to  withdraw  her  ap- 
pearance in  that  suit,  which  they  did,  and 
thereafterwards,  namely,  on  May  6,  1892,  a 
decree  granting  the  divorce  was  passed,  and 
within  a  day  or  two  afterwards  the  said 
Charles,  having  attained  the  object  of  his 
sojourn  in  that  state,  returned  to  this  com- 
monwealth, where  he  resided  and  was  domi- 
ciled until  his  death,  which  occurred  in  Oe- 
tober,  1897." 

By  the  agreement  of  April  22,  1892,  to 
which  reference  is  made  in  the  finding  just 
quoted,  it  was  stipulated  that  a  payment  of 
a  sum  of  money  snould  be  made  oy  Charles 
S.  Andrews  to  his  wife,  and  she  authorized 
her  attorney,  on  the  receipt  of  the  money  to 
execute  certain  papers,  and  it  was  then  pro- 
vided as  follows: 

"Fourth.  Upon  the  execution  of  such  pa- 
pers, M.  F.  Dickinson,  Jr.,  is  authorized  in 
my  name  to  consent  to  the  granting  of  di- 
vorce for  desertion,  in  the  South  Dakota 
court" 

Respecting  the  claim  of  Annie  Andrews 
to  be  the  wife  of  Charles  S.  Andrews,  it  waa 
found  as  follows: 

"Upon  his  return  to  this  state  he 
met  the  petitioner,  and  on  January 
1893,  they  were  married  in  Boston,  and  i 
after  that  lived  as  husband  and  wife  in 
Boston,  and  were  recognized  as  such  by  all 
until  his  death.  The  issue  of  this  marriage 
are  two  children,  still  living." 

It  was  additionally  found  that  Annie  An- 
drews married  Charles  S.  Andrews  in  good 
faith,  and  in  ignorance  of  any  illegality  in 
the  South  Dakota  divorce,  and  that  Kate 
H.  Andrews,  as  far  as  she  had  the  power  to 
do  so,  had  connived  at  and  acquiesced  in  the 
South  Dakota  divorce,  had  preferred  no 
claim  thereafter  to  be  the  wife  of  Charles  8. 
Andrews  until  his  death,  when  in  this  case 
she  asserted  her  right  to  administer  his  es- 
tate as  his  lawful  widow.  * 
•  From  the  evidence  above  stated  the  alt!-* 
mate  facts  were  found  to  be  that  Andrews 
had  always  retained  his  domicil  in  Massa- 
chusetts, had  gone  to  Dakota  for  the  pur* 
pose  of  obtaining  a  divorce,  in  fraud  of  the 
laws  of  Massachusetts,  and  with  the  inten- 
tion of  returning  to  that  state  when  the  di- 
vorce was  procured,  and  hence  that  he  had 
never  acquired  a  bona  fide  domicil  in  South 
Dakota.  Applying  a  statute  of  the  state  of 
Massa^shusetts  forbidding  the  enforcement 
in  that  state  of  a  divorce  obtained  under 
the  circumstances  stated,  it  was  decided 
that  the  decree  rendered  in  South  Dakota 
was  void  in  the  state  of  Massachusetts,  and 
hence  that  Kate  H.  Andrews  was  the  widow 
of  Charles  S.  Andrews  and  entitled  to  ad- 
minister his  estate.  176  Mass.  92,  S7  N.  B. 
333. 
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Messrs,  EHiridge  B*  Anderson  and 
Charles  W,  Bartlett  for  plaintiff  in  error. 

Messrs,  Frank  Dewey  Allen*  Wayne 
XeVeash  and  Frederic  D,  MoKenney  for 
defendai^  in  error. 

8 

•  *Mr.   Justice   White,   after   making   the 
'  for^;oing  statement,  delivered  the  opinion 

of  the  court: 

It  waB  suggested  at  bar  that  this  court 
was  without  jurisdiction.  But  it  is  unques- 
tionable that  rjffhts  imder  the  Constitution 
of  the  United  ^ates  were  expressly  and  in 
due  time  asserted^  and  that  the  effect  of  the 
judgment  was  to  deny  these  rights.  Indeed, 
when  the  argument  is  analyzed,  we  think  it 
S  Ib  apparent  that  it  but  asserts  that^  as  the 

•  court  below  committed*no  error  in  deciding 
the  Federal  controversy,  therefore  there  is 
no  Federal  question  for  review.  But  the 
power  to  decide  whether  the  Federal  issue 
was  rightly  disposed  of  involves  the  exercise 
of  jurisdiction.  Penn  Mut,  L.  Ins,  Co,  v. 
Austin  (1897)  168  U.  S.  685,  42  L.  ed.  626, 
18  Sup.  Ct  Rep.  223.  As  the  Federal 
question  was  not  unsubstantial  and  frivo- 
£>U8,  we  paj9s  to  a  consideration  of  the  mer- 
its of  the  case. 

The  statute  of  the  state  of  Massachusetts 
in  virtue  of  which  the  court  refused  to  give 
effect  to  the  judgment  of  divorce,  is  as  fol- 
lows: 

"Sec  35.  A  divorce  decreed  in  another 
•fcate  or  country  according  to  the  laws  there- 
of, by  a  court  having  jurisdiction  of  the 
eause  and  of  both  the  parties,  shall  be  valid 
and  effectual  in  this  commonwealth;  but  if 
an  inhabitant  of  this  commonwealth  goes 
into  another  state  or  country  to  obtain  a  di- 
vorce for  a  cause  which  occurred  here,  while 
the  parties  resided  here,  or  for  a  cause 
which  would  not  authorize  a  divorce  by  the 
laws  of  this  commonwealth,  a  divorce  so  ob- 
tained shall  be  of  no  force  or  effect  in  this 
eommonwealth.*'  2  Mass.  Gomp.  Laws 
1902,  chap.  152,  p.  1357;  Pub.  Stat.  chap. 
146,  I  41. 

It  is  clear  that  this  statute,  as  a  general 
mle,  directs  the  courts  of  Massajchusetts  to 
give  effect  to  decrees  of  divorce  rendered  in 
another  state  or  country  by  a  court  having 
Jurisdiction.  It  is  equally  clear  that  the 
statute  prohibits  an  inhabitant  of  Massa- 
chusetts from  going  into  another  state  to 
obtain  a  divorce,  for  a  cause  which  occurred 
in  Massachusetts  while  the  parties  were 
domiciled  there,  or  for  a  cause  which  would 
not  have  authorized  a  divorce  by  the  law  of 
Massachusetts;  and  that  the  statute  forbids 
the  courts  of  Massachusetts  from  giving  ef- 
fect to  a  judgment  of  divorce  obtained  in 
▼iolfttion  of  these  prohibitions.  That  the 
statute  establishes  a  rule  of  public  policy 
is  undeniable.  Did  the  court  fail  to  give 
effect  to  Federal  rights  when  it  applied  the 
provisions  of  the  statute  to  this  case,  and, 
therefore,  refused  to  enforce  the  South  Da- 
kota decrae?  In  other  words,  the  question 
for  decision  is.  Does  the  statute  conflict 
with  the  Constitution  of  the  United  States? 
In  coming  to  the  solution  of  this  question 
ft  is  essential,  we  repeat,  to  bear  always  in 


mind  that  the  nrohibitioiiB  of  the*statuts* 
are  directed  solely  to  citizens  of  Massachu 
setts  domiciled  therein,  and  that  it  only  for 
bids  the  enforcement  in  Massachusetts  of  a 
divorce  obtained  in  another  state  bv  a  citi- 
zen of  Massachusetts  who,  in  fraud  of  the 
laws  of  the  state  of  Massachusetts,  while 
retaining  his  domicil,  goes  into  another 
state  for  the  purpose  of  there  procuring  a 
decree  of  divorce. 

We  shall  test  the  constitutionality  of  tlie 
statute,  first,  by  a  consideration  of  the  na- 
ture of  the  contract  of  marriage,  and  the 
authority  which  government  possesses  over 
the  subject;  and,  secondly,  by  the  applica- 
tion of  the  principles  thus  to  be  developed 
to  the  case  in  hand. 

1.  That  marriage,  viewed  solely  as  a  eivil 
relation,  possesses  elements  of  contract  is 
obvious.  But  it  is  also  elementary  that 
marriage,  even  considering  it  ajs  only  a  eivil 
contract,  is  so  interwoven  with  the  very  fab- 
ric of  society  that  it  cannot  be  entered  into 
except  as  authorized  by  law,  and  that  it 
may  not,  when  once  entered  into,  be  dis- 
solved bv  the  mere  consent  of  the  parties. 
It  would  be  superfiuous  to  cite  tiie  many 
authorities  establishing  these  truisms,  and 
we,  therefore,  are  content  to  excerpt  a  state- 
ment of  the  doctrine  on  the  subject  con- 
tained in  the  opinion  of  this  court  ddivered 
by  Mr.  Justice  Field,  in  Maynwrd  v.  HiU 
(1888)  125  U.  S.  190,  31  L.  ed.  654,  8  Sup. 
Ct.  Rep.  723: 

'Carriage,  as  creatine  the  most  import- 
ant relation  in  life,  as  naving  more  to  do 
with  the  morals  and  civilization  of  the  peo- 
ple than  any  other  institution,  has  always 
been  subject  to  the  control  of  the  legisla- 
ture. That  body  prescribes  the  age  at 
which  parties  may  contract  to  marry,  the 
procedure  or  form  essential  to  constitute 
marriage,  the  duties  and  obligations  it  cre- 
ates, its  effect  upon  the  property  rights  of 
both,  present  and  prospective,  ana  the  acts 
which  may  constitute  grounds  for  its  dis> 
solution."  p.  205,  L.  ed.  p.  667,  Sup.  Ot 
Rep.  p.  726. 

'^t  is  also  to  be  observed  that,  while  maiw 
riage  is  often  termed  by  teoct  writers  and 
in  decisions  of  courts  as  a  civil  contract, — 
generally  to  indicate  that  it  must  be  found- 
ed upon  the  agreement  of  the  parties,  and 
does  not  require  any  religious  ceremony  for 
its  solemnization, — ^it  is  something  mors 
than  a  mere  contracts  The  consent  of  then 
parties  is,  of  course,  essential  •to  its  exist-** 
ence ;  but  when  the  contract  to  marry  is  ex- 
ecuted by  the  marriage,  a  relation  between 
the  parties  is  created  which  they  cannot 
change.  Other  contracts  may  be  modified, 
restricted  or  enlarged,  or  entirely  released 
upon  the  consent  of  the  parties.  Not  so 
with  marriage.  The  relation  once  formed, 
the  law  steps  in  and  holds  the  parties  to  va- 
rious obligations  and  liabilities.  It  is  an 
institution,  in  the  maintenance  of  which  in 
its  purity  the  public  is  deeply  into-ested,  for 
it  is  the  foundation  of  the  family  and  of  so> 
ciety,  without  which  there  would  be  neither 
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civilization  nor  progress."     125  U.  S.  210, 
81  L.  ed.  658,  8  Sup.  Ct.  Rep.  728. 

It  follows  that  the  statute  in  question 
was  but  the  exercise  of  an  essential  attri- 
bute of  government,  to  dispute  the  posses- 
sion of  wnich  would  be  to  deny  the  authori- 
ty of  the  state  of  Massachusetts  to  lef^slate 
over  a  subject  inherently  domestic  in  its  na- 
ture and  upon  which  the  existence  of  civil- 
ized society  depends.  True,  it  is  asserted 
that  the  result  just  above  indicated  will  not 
necessarily  flow  from  the  conclusion  that 
the  statute  is  repugnant  to  the  Constitution 
of  the  United  States.  The  decision  that  the 
Constitution  compels  the  state  of  Majssachu- 
setts  to  give  effect  to  the  decree  of  divorce 
rendered  in  South  Dakota  cannot^  it  is  in- 
■istedin  the  nature  of  things,  be  an  abridg- 
ment of  the  authority  of  the  state  of  Massa- 
chusetts over  a  subject  within  its  legislative 
power,  since  such  ruling  would  only  direct 
the  enforcement  of  a  decree  rendereu  in  an- 
other state,  and  therefore  without  the  terri- 
tory of  Massachusetts.  In  reason  it  can- 
noC  it  is  argued,  be  held  to  the  contrary 
without  disregarding  the  distinction  be- 
tween acts  which  are  done  within,  and  those 
which  are  performed  without,  the  territory 
of  a  particular  state.  But  tiiis  disregards 
the  fact  that  the  prohibitions  of  the  stat- 
ute, so  far  as  necessary  to  be  considered  for 
the  purposes  of  this  case,  are  directed,  not 
against  the  enforcement  of  divorces  obtained 
in  other  staJ>es  as  to  persons  domiciled  in 
■uch  states,  but  against  the  execution  in 
Massachusetts  of  decrees  of  divorce  obtained 
in  other  states  by  persons  who  ore  domiciled 
in  Massachusetts,  and  who  go  into  such 
other  states  with  the  purpose  of  practising 
a  fraud  upon  the  laws  of  the  state  of  their 
domicil;  tnat  is,  to  procure  a  divorce  with- 
out obtaining  a  bona  fide  domicil  in  such 
pother  state.  This  being  the  scope  of  the 
•  statute,  it  is^^vident^  as  we  shall  hereafter 
have  occasion  to  show,  that  the  argument, 
while  apparently  conceding  the  power  of  the 
state  to  regulate  the  dissolution  of  mar- 
riage among  its  own  citizens,  yet,  in  sub- 
■tance,  necessarily  denies  the  possession  of 
•uch  power  by  the  state.  But^  it  is  further 
argued,  as  the  Constitution  of  the  United 
Sates  is  the  paramount  law,  and  as,  by  that 
instrument  the  state  of  Miussachusetts  is 
compelled  to  give  effect  to  the  decree,  it  fol 
lows  that  the  Constitution  of  the  United 
States  must  prevail,  whatever  may  be  the 
result  of  enforcing  it. 

Before  coming  to  consider  the  clause  of 
the  Constitution  of  the  United  States  upon 
which  the  proposition  is  rested,  let  us  more 
precisely  weigh  the  conseouences  which 
must  come  from  upholding  tne  contention, 
not  only  as  it  may  abridge  the  authority  of 
the  state  of  Massachusetts,  but  as  it  may 
oonoem  the  powers  of  government  existing 
under  the  Constitution,  whether  state  or 
Federal 

It  cannot  be  doubted  that  if  a  state  may 
not  forbid  the  enforcement  within  its  bor- 
ders of  a  decree  of  divorce  procured  by  its 
own  citizens,  who,  while  retaining  their 
domicil  in  the  prohibiting  state,  have  gone 


into  another  state  to  procure  a  divorce  in 
fraud  of  the  laws  of  tne  domicil,  that  the 
existence  of  all  efficacious  power  on  the  sub- 
ject of  divorce  will  be  at  an  end.  This  must 
follow  if  it  be  conceded  that  one  who  is 
domiciled  in  a  state  may,  whenever  he 
chooses,  go  into  another  state^  and,  without 
ac<|uirin|;  a  bona  fide  domicil  therein,  ob-  ^ 
tain  a  divorce,  and  then  compel  the  state  of 
the  domicil  to  give  full  effect  to  the  divorce 
thus  fraudulently  procured.  Of  course, 
the  destruction  of  all  substantial  legislative 
power  over  the  subject  of  the  dissolution  of 
the  marriage  tie  which  would  result  would 
be  equally  applicable  to  every  state  in  the 
Union.  Now,  as  it  is  certain  that  the  Con* 
stitution  of  the  United  States  confers  no 
power  whatever  upon  tne  government  of  the 
United  States  to  regulate  marriage  in  the 
states,  or  its  dissolution,  the  result  would 
be  that  the  Constitution  of  the  United 
States  has  not  only  deprived  the  states  of 

Sower  on  the  subject,  but  while  doing  so  has 
elegated  no  authority  in  the  premises  to 
the  government  of  the  United  States.  It 
would  thus  come  to  pass  that  the  govern- 
ments, state  and  Federal,  are  bereft  by  the^ 
^operation  of  the  Constitution  of  the  United* 
States  of  a  power  which  must  belong  to, 
and  somewhere  reside  in,  every  civilized 
government.  This  would  be  but  to  declare 
that,  in  a  necessary  aspect,  ^vernment  had 
been  destroyed  by  the  adoption  of  the  Con- 
stitution. And  such  result  would  be 
reached  by  holding  that  a  power  of  local 
government  vested  in  the  states  when  the 
Constitution  was  adopted  had  been  lost  to 
the  states,  though  not  delegated  to  the  Fed- 
eral covernmenC  because  each  state  was  en- 
dowea,  ajB  a  consequence  of  the  adoption  of 
the  Constitution,  with  the  means  of  destroy- 
ing the  authority,  with  respect  to  the  dis- 
solution of  the  marriage  tie,  as  to  every 
other  state,  while  having  no  right  to  save 
its  own  power  in  the  premises  from  annihi- 
lation. 

But  let  us  consider  the  particular  clause 
of  the  Constitution  of  the  United  States 
which  is  relied  upon,  in  order  to  ascertaia 
whether  such  an  abnormal  and  disastrous 
result  can  possibly  arise  from  its  correct 
application. 

The  provision  of  the  Constitution  of  the 
United  States  in  question  is  {  1  of  art  4» 
providing  that  ''full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every 
other  state."  The  argument  is  that,  even 
although  the  Massachusetts  statute  but  an- 
nounces a  rule  of  public  policy,  in  a  matter 
purely  local,  nevertheless  it  violates  this 
clause  of  the  Constitution.  The  decree  of 
the  court  of  another  states  it  is  insisted, 
and  not  the  relation  of  the  parties  to  the 
state  of  Massachusetts  and  their  subjection 
to  its  lawful  authority,  is  what  the  Consti- 
tution of  the  United  States  considers  in  re- 
quiring the  state  of  Massajchusetts  to  give 
due  faith  and  credit  to  the  Judicial  proceed- 
ings of  the  courts  of  other  states.  This 
j  propoeition,  however,  must  rest  on  the  as- 
'  sumption   that   the   Constitution   has   de- 
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itroyed  those  rigbts  of  local  self-govern- 
ment which  it  was  its  purpose  to  preserve. 
It,  moreover,  presupposes  that  the  deter- 
mination of  what  piowers  are  reserved  and 
what  delegated  by  the  Constitution  is  to  be 
ascertained  by  a  blind  adherence  to  mere 
form,  in  disregard  of  the  substance  of 
things.  But  the  settled  rule  is  directly  to 
the  contrary.  Reasoning  from  analosyj  the 
fo  unsoundness   of  the  pro]^osition   is  demon- 

*  strated.  Thus,  in*  enforcing  the  clause  of 
the  Constitution  forbidding  a  state  from 
impairing  the  obligations  of  a  contract,  it 
is  settled  by  the  decisions  of  this  court: 
Although  a  state,  for  adequate  considera- 
tion, may  have  executed  a  contract  sanc- 
tioning Uie  carrying  on  of  a  lottery  for  a 
stated  term,  no  contract  protected  from 
impairment  under  the  Constitution  results, 
because,  disregarding  the  mere  form  and 
looking  at  substance,  a  state  may  not,  by 
the  application  of  the  contract  clause  of 
the  Constitution,  be  shorn  of  an  ever  inher- 
ent authority  to  preserve  the  public  morals 
by  suppressing  lotteries.  Stone  v.  Miaaii- 
nppi,  101  U.  S.  814,  25  L.  ed.  1079;  Doug- 
las V.  Kentucky,  1G8  U.  S.  488,  42  L.  ed. 
653,  18  Sup.  Ct  Rep.  199.  In  other  words, 
the  doctrine  is  that,  although  a  particular 

E vision  of  the  Constitution  may  seeming- 
be  applicable,  its  controlling  effect  is 
ited  by  the  essential  nature  of  the  pow- 
ers of  government  reserved  to  the  states 
when  the  Constitution  was  adopted.  In 
view  of  the  rule  thus  applied  to  the  con- 
tract clause  of  the  Constitution,  we  could 
not  maintain  the  claim  now  made  as  to  the 
effect  of  the  due  faith  and  credit  clause, 
without;  saying  that  the  states  must»  in  the 
nature  of  things,  always  possess  the  power 
to  legislate  for  the  preservation  of  the  mor- 
als of  society,  but  that  they  need  not  have 
the  continued  authority  to  save  society  from 
destruction. 

Resort  to  reasoning  by  analogy,  however, 
ta  not  required,  since  the  principle  which 
haa  been  applied  to  the  oontraet  clause  has 
been  likewise  enforced  as  to  the  due  faith 
mnd  credit  clause. 

In  Thompson  v.  Whitman  (1874)  18 
WaU.  457,  21  L.  ed.  897,  the  action  in  the 
court  below  was  trespass  for  the  conver- 
sion of  a  sloop,  her  tackle,  furniture,  etc., 
opoD  a  seizure  for  an  alleged  violation  of  a 
statute  of  the  state  of  New  Jersey.  By 
special  plea  in  bar,  the  defendant  set  up 
that  the  seizure  was  made  within  the  limits 
of  a  named  county,,  in  the  state  of  New  Jer- 
sey, and  by  answer  to  this  plea  the  plaintiff 
Cook  issue  ajs  to  the  place  of  seizure,  thus 
challenging  the  jurisdiction  of  the  justices 
who  had  tried  the  information  and  decreet 
Che  forfeiture  and  sale  of  the  property. 
The  precise  point  involved  in  the  case,  as 
presented  in  this  court,  was  whether  or  not 
«Tor  had  been  committed  by  the  trial  court 
in  receiving  evidence  to  contradict  the  reo- 
JS  ord  of  the  New  Jersey  judgment  as  to  juris- 

•  dktional  facts  asserted  therein,  and  espe- 
ciaUy  as  to  facts  stated  to  have  been  passed 
upon  by  the  court  which  had  rendered  the 
Judgment.    It  was  contended  that  to  per- 
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mit  the  jurisdictional  facts,  which  were 
foreclosed  by  the  judgment*  to  be  re-exam- 
ined, would  be  a  violation  of  the  due  faith 
aod  credit  clause  of  the  Constitution.  This 
court,  however,  decided  to  the  contrary, 
saying: 

'*We  think  it  dear  that  the  jurisdiction 
of  the  court  by  which  a  judgment  is  ren- 
dered in  any  state  may  be  questioned  in  a 
collateral  proceeding  in  another  state,  not- 
withstanding the  provision  of  the  4th  arti- 
cle of  the  Constitution,  and  the  law  of 
1790,  and  notwithstanding  the  averments 
contained  in  the  record  of  the  judgment 
itself." 

The  ground  upon  which  this  conclusion 
was  pr^icated  is  thus  embodied  in  an  ex* 
cerpt  made  from  the  opinion  delivered  l^ 
Mr.  Chief  Justice  Marshall,  speaking  for 
the  courty  in  Rose  v.  Himely,  4  Cranch,  269, 
2  L.  ed.  617,  where  it  was  said: 

"Upon  principle^  it  would  seem  that  the 
operation  of  every  judgment  must  depend 
on  the  power  of  the  court  to  render  that 
judgment;  or,  in  other  words,  on  its  juris- 
diction over  the  subject-matter  which  it 
has  determined.  In  some  cases  that  juris- 
diction unquestionably  depends  as  well^  on 
the  state  of  the  thing,  as  on  the  constita* 
tion  of  the  court.  If,  by  any  means  what- 
ever, a  prize  court  should  be  induced  to  con- 
demn, as  prize  of  war,  a  vessel  which  was 
never  captured,  it  could  not  be  contended 
that  this  condemnation  operated  a  chanse 
of  property.  Upon  principle,  then,  it  would 
seem  that^  to  a  certain  extent,  the  capacity 
of  the  court  to  act  upon  the  thing  con- 
demned, arising  from  its  being  within  or 
without  their  jurisdiction,  as  well  as  the 
constitution  of  the  court*  may  be  considered 
by  that  tribunal  which  is  to  decide  on  the 
effect  of  the  sentence." 

And  the  same  principle,  in  a  different  as- 
pect, was  appliea  in  Wisconsin  v.  Pelican 
Ins.  Co.  (1888)  127  U.  S.  266,  32  L.  ed. 
239,  8  Sup.  Ct  Rep.  1370.  in  that  case  the 
state  of  Wisconsin  had  obtained  a  money 
judgment  in  its  own  courts  against  the  Peli- 
can Insurance  Company,  a  Xouisiana  cor- 
poration. Availing  itself  of  the  original 
jurisdiction  of  this  courts  the  state  of  Wis- 
consin brouffht  in  this  court  an  action  of 
dd)t  upon  Uie  judgment  in  question.  The 
answer  of  the  defendant  was  to  the  effect  § 
that  the  judgment* was  not  entitled  to  ex-* 
traterritorial  enforcement,  because  the 
claim  upon  which  it  was  based  was  a  pen- 
alty imposed  upon  the  corporation  for  as 
alleged  violation  of  the  insurance  laws  of 
the  state  of  Wisconsin.  The  answer  hav- 
ing been  demurred  to,  it  was,  of  course,  con- 
ceded that  the  claim  which  was  merged  in 
the  judgment  was  such  a  penalty.  This 
court  having  concluded  that  ordinarily  a 
penalty  imposed  by  the  laws  of  one  state 
could  have  no  extraterritorial  operation, 
came  then  to  consider  whether,  under  the 
due  faith  and  credit  clause  of  the  Constitn- 
tion  of  the  United  States,  a  judgment  ren- 
dered upon  a  penal  statute  was  entitled  to 
recognition  outside  of  the  state  in  which  it 
had  oeen  rendered,  because  the  character  cf 
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the  cause  of  action  liad  been  merged  in  the 
ludgznent  as  such.  In  declining  to  enforce 
the  Wisconsin  judgment,  and  in  deciding 
that»  notwithstanding  the  judgment  and  the 
due  faith  and  credit  clause  of  the  Constitu- 
tion, the  power  existed  to  look  back  of  the 
judgment  and  ascertain  whether  the  claim 
which  had  entered  into  it  was  one  suscepti- 
ble of  being  enforced  in  another  state,  the 
eourt,  speaking  through  Mr.  Justice  Gray, 
•aid  (p.  291,  L.  ed.  p.  243,  Sup.  Ct  Rep.  p. 
1375) ! 

"The  application  of  the  rule  to  the  courts 
of  the  several  states  and  of  the  United 
States  is  not  affected  by  the  provisions  of 
the  Constitution  and  of  the  act  of  Congress, 
by  which  the  judgments  of  the  courts  of  any 
state  are  to  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the 
state  in  which  they  were  rendered.  Const, 
art.  4,  8  1;  act  May  26,  1790,  1  Stat  at  L. 
122,  chap.  11;  Rev.  Stat.  S  905,  U.  S.  Comp. 
Stat.  1901,  p.  677. 

"Those  provisions  establish  a  rule  of  evi- 
dence, rather  than  of  jurisdiction.  While 
they  make  the  record  of  a  judgment,  ren- 
dered after  due  notice  in  one  state,  conclu- 
sive evidence  in  the  courts  of  another  state 
or  of  the  United  States,  of  the  matter  ad- 
judged, they  do  not  affect  the  jurisdiction 
cither  of  the  court  in  which  the  judgment  is 
rendered  or  of  the  court  in  which  it  is  of- 
fered in  evidenca  Judgments  recovered  in 
one  state  of  the  Union,  when  proved  in  the 
courts  of  another  government,  whether  state 
^  or  national,  within  the  United  States,  differ 
ti  from  judgments  recovered  in  a  foreign  coun- 
•  try  in  no* other  respect  than  in  not  being 
re-examinable  on  their  merits,  nor  impeach- 
able for  fraud  in  obtaining  them,  if  ren- 
dered by  a  court  having  jurisdiction  of  the 
cause  and  of  the  parties.  HarUey  v.  Don- 
ogJme,  116  U.  S.  1,  4,  29  L.  ed.  535,  536,  6 
Sup.  CL  Rep.  242. 

•'In  the  words  of  Mr.  Justice  Story,  cited 
and  approved  by  Mr.  Justice  Bradley  sneak- 
ing for  this  court,  *the  Constitution  did  not 
mean  to  confer  any  new  power  upon  the 
states,  but  simply  to  reflate  the  eSSfect  of 
their  acknowledged  jurisdiction  over  per- 
sons and  things  within  their  territory.  It 
did  not  make  the  judgments  of  other  states 
domestic  judgments  to  all  intents  and  pur- 
poses, but  only  gave  a  general  validity, 
faith,  and  credit  to  them  as  evidence.  No 
execution  can  issue  upon  such  judgments 
without  a  new  suit  in  the  tribunals  of  other 
states.  And  they  enjoy  not  the  rif^ht  of 
priority  or  lien  which  they  have  m  the 
state  where  they  are  pronounced,  but  that 
only  which  the  lex  fori  gives  to  them  by  its 
own  laws  in  their  character  of  foreign  judg- 
ments.* Storv,  Confl.  L.  S  600;  Thompson 
V.  Whitman,  'l8  Wall.  457,  462,  463,  21  L. 
ed.  897,  899. 

"A   judgment  recovered  in  one  state,  as 
was  said  by  Mr.  Justice  Wayne,  delivering 
an  earlier  judgment  of  this  court,  'does  not 
carry  with  it  into  another  state  the  efficacy  | 
of  a  judgment  upon  property  or  persons,  to  [ 
be  enforced    by   execution.    To  give  it  the 


force  of  a  judgment  in  another  state  it  must 
be  made  a  judgment  there,  and  can  only  bo 
executed  in  the  latter  as  its  laws  may  per- 
mit.' WElmoyle  y.  Cohm^  13  Pet.  312, 325, 
10  L.  ed.  177,  183. 

The  essential  nature  and  real  foundation 
of  a  cause  of  action  are  not  chanc;ed  by  re- 
covering jud^ent  upon  it,  and  tne  techni- 
cal rules  which  rqg^d  the  original  claim  as 
merged  in  the  jud^^ent,  and  the  judgment 
as  implying  a  promise  by  the  defendant  to 
pay  it,  do  not  preclude  a  court,  to  which  a 
judgment  is  presented  for  affirmative  action 
( while  it  cannot  go  behind  the  judgment  for 
the  purpose  of  examining  into  the  validity 
of  the  claim),  from  ascertaining  whether 
the  claim  is  really  one  of  such  a  nature 
that  the  court  is  authorized  to  enforce  it." 

2.  When  the  principles  which  we  have 
above  demonstrated  by  reason  and  author- 
ity are  aj>plied  to  the  question  in  hand,  its 
solution  is  free  from  difficulty.  As  theec 
state  of^Massachusetts  had  exclusive  juris-* 
diction  over  its  citizens  concerning  the  mar- 
riage tie  and  its  dissolution,  and  conse- 
quently the  authority  to  prohibit  them  from 
perpetrating  a  fraud  upon  the  law  of  their 
aomicil  by  temporarily  sojourning  in  an- 
other state,  and  there,  without  acquiring  a 
bona  fide  domicil,  procuring  a  decree  of  di- 
vorce, it  follows  that  the  South  Dakota  de- 
cree relied  upon  was  rendered  by  a  court 
without  jurisdiction,  and  hence  the  due  faith 
and  credit  clause  of  the  Constitution  of  the 
United  States  did  not  require  the  enforce- 
ment of  such  decree  in  the  state  of  Massa- 
chusetts, against  the  nublic  policy  of  that 
state  as  expressed  in  its  statutes.  Indeed, 
this  application  of  the  general  principle  is 
not  open  to  dispute,  since  it  has  be^  di- 
rectly sustained  by  decisions  of  this  court. 
Bell  v.  Bell,  181  XL  S.  176,  45  L.  ed.  804,  21 
Sup.  Ct.  Rep.  551;  8treitvx>lf  v.  Streitwolf, 
181  U.  S.  179,  45  L.  ed.  807,  21  Sup.  Ct 
Rep.  553.  In  each  of  these  cases  it  was 
sought  in  one  state  to  enforce  a  decree  of 
divorce  rendered  in  another  state,  and  the 
authority  of  the  due  faith  and  credit  clause 
of  the  Constitution  was  invoked  for  that 
purpose.  It  having  been  e8ta.bli8hed  in  each 
case  that  at  the  time  the  divorce  proceed- 
ings were  commenced,  the  plaintiff  in  the 
proceedings  had  no  bona  fide  domicil  within 
the  state  where  the  decree  of  divorce  was  ren- 
dered, it  was  held,  applying  tin  principle 
announced  in  Thompson  v.  Whitman,  18 
Wall,  457,  21  L.  ed.  897,  that  the  quesUoo 
of  jurisdiction  was  open  for  consideration, 
and  that,  as,  in  any  event,  domicil  was  es- 
sential to  confer  jurisdiction,  the  due  faith 
and  credit  clause  did  not  require  recogni- 
tion of  such  decree  outside  of  the  state  in 
which  it  had  been  rendered.  A  like  rule,  by 
inverse  reasoning,  was  also  applied  in  the 
case  of  Atherton  v.  Atherton,  181  U.  S.  155, 
45  L.  ed.  794,  21  Sup.  Ct.  Rep.  544.  There, 
a  decree  of  divorce  was  rendered  in  Ken- 
tucky in  favor  of  a  husband  who  had  com- 
menced proceedings  in  Kentucky  against 
his  wife,  then  a  resident  of  the  state  of 
Xew  York.  The  courts  of  the  latter  stata 
having,  in  substance,  refused  to  giy«  effeet 
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to  the  Kentudqr  divoroe^  the  <jue8tioii 
whether  such  refusal  ooostituted  a  violatioii 
of  tiie  due  faith  and  credit  clause  of  the 
Ck>n8titution  was  brought  to  this  court  for 
decision.  It  having  been  establlBhed  that 
Kentucky  was  the  domicil  of  the  husband 
and  had  ever  been  the  matrimonial  domicil, 
and,  ther^ore,  that  the  courts  of  Kentucky 
Shad  jurisdiction  over  the  subject-matter,  it 

*  was  held  that  the  due  faith  and  credit 
clause  of  the  Constitution  of  the  United 
States  imposed  M^poa  the  courts  of  New 
York  the  duty  of  giving  effect  to  the  decree 
of  divorce  which  1^  bean  rendered  in  Ken- 
tucky. 

But  it  is  said  that  the  decrees  of  divorce 
which  were  under  consideration  in  Bell  ▼. 
Bell  and  Sireittoolf  v.  Bireitwolf  were  ren- 
dered in  em  parte  proceedings,  the  defend- 
ants havinff  been  summoned  by  substituted 
service,  and  making  no  appearance;  hence, 
the  case  now  under  consideration  is  taken 
out  of  the  rule  announced  in  those  cases, 
since  here  the  defendant  appeared,  and  con- 
sequently became  subject  to  the  jurisdic- 
tion of  the  court  by  which  the  decree  of  di- 
vorce was  render^.  But  this  disregards 
the  fact  that  the  rulinss  in  the  cases  re- 
ferred to  were  predicated  upon  the  proposi- 
tion that  jurisdiction  over  the  subject-mat- 
ter depenaed  upon  domicil,  and  without 
such  domicil  there  was  no  authority  to  de- 
cree a  divorce.  This  becomes  apparent 
when  it  is  considered  tnat  the  cases  referred 
to  were  directly  rested  upon  the  authority 
of  Thompson  v.  WJUtmcu^  18  WalL  457,  21 
L.  ed.  897,  where  the  jurisdiction  waa  as- 
sailed, not  because  there  was  no  power  in 
the  court  to  operate^  by  ew  parte  proceed- 
ings, on  the  res,  if  jurisdiction  existed,  but 
■oTely  because  the  res  was  not,  at  the  time 
of  its  seizure,  within  the  territorial  sway 
of  the  courts  and  hence  was  not  a  subject- 
matter  over  which  the  court  could  exercise 
iurisdiction  by  ea  parte  or  other  proceed- 
ings. And  this  view  is  emphasized  by  a  con- 
sideration of  the  ruling  in  Wisconsin  v. 
Pelican  Ins.  Co,  127  U.  S.  265,  32  L.  ed. 
239,  8  Sup.  Ct  Rep.  1370,  where  the  judg- 
ment was  one  inter  partes,  and  yet  it  was 
held  Uiat,  in  so  far  as  the  extraterritorial 
effect  of  the  judgment  was  concerned,  the 
jurisdiction  over  the  subject-matter  of  the 
state  and  its  courts  was  open  to  inquiry, 
and  if  jurisdiction  did  not  exist,  the  en- 
forcement of  the  judgment  was  not  com- 
pelled by  reason  of  the  due  faith  and  credit 
clause  of  the  Constitution. 

Indeed,  the  argument  by  which  it  is 
•ought  to  take  this  case  out  of  the  rule  laid 
down  in  the  cases  lust  referred  to,  and  which 
was  applied  to  decrees  of  divorce  in  the  Bell 
and  BtreitvDolf  Cases,  practically  invokes 
the  overruling  of  those  cases,  and,  in  effect, 
also,  the  overthrow  of  the  decision  in  the 
^Atherion  Case,  since,  in  reason,  it  but  in- 

•  Bfsts  that  the  rule  announced  in*<2)ose  cases 
should  not  be  applied  merely  because  of  a 
distinction  without  a  difference. 

This  is  demonstrated  as  to  Thompson  v. 
Whitman  and  Wisconsin  v.  Pelican  Ins,  Co, 
hy  the  considerations  already  adverted  to. 


It  becomes  clear,  also^  that  such  is  the  re- 
sult of  the  arsument  as  to  Bell  v.  Bell  and 
Btreiiwolf  v.  Bireitwolf,  when  it  is  consid- 
ered that  in  both  those  cases  it  was  con* 
ceded,  arguendo,  that  the  power  to  decrea 
the  divorce  in  em  parte  proceedings  by  sub- 
stituted service  would  have  obtained  if 
there  had  been  bona  fide  domicil.  The  rul- 
ings made  in  the  case  referred  to,  hence, 
rested  not  at  all  upon  the  fact  that  the  pro- 
ceedings were  ea  parte,  but  on  the  premise 
that,  there  being  no  domicil,  there  could  be 
no  jurisdiction.  True  it  is  that  in  BeU  v. 
Bell  and  Btreitvoolf  v.  Streitwolf  the  ques- 
tion was  reserved  whether  jurisdiction  to 
render  a  divorce  havinc  extraterritorial  ef- 
feet  could  be  acquired  by  a  mere  domicil  in 
the  state  of  the  party  plaintiff,  where  there 
had  been  no  matrimonial  domicil  in  such 
state, — a  question  also  reserved  here.  But 
the  fact  that  this  question  was  reserved 
does  not  affect  the  issue  now  involved,  since 
those  cases  proceeded,  sjb  does  this,  upon  the 
hypothesis  conceded,  arguendo,  that  if  there 
had  been  domicil  there  would  have  been  ju- 
risdiction, whether  the  proceedings  were  em 
parte  or  not,  and  therefore  the  ruling  on 
both  cases  was  that,  at  least,  domicil  was  in 
any  event  the  inherent  element  upon  whidi 
the  jurisdiction  must  rest,  whether  the  pro- 
ceedinffs  were  em  parte  or  inter  partes. 
And  these  conclusions  are  rendered  certain 
when  the  decision  in  Atherton  v.  Atherton 
is  taken  into  view,  for  there,  although  the 
proceeding  wajs  em  parte,  as  it  was  found 
that  bona  fide  domicil,  both  personal  and 
matrimonial,  existed  in  Kentucky,  jurisdic- 
tion over  the  subject-matter  was  held  to  ob- 
tain, and  the  duty  to  enforce  the  decree  of 
divorce  was  consequently  declared.  Nor  is 
there  force  in  the  suggestion  that  because, 
in  the  case  before  us,  the  wife  appeared, 
hence  the  South  Dakota  court  had  jurisdic- 
tion lo  decree  the  divorce.  The  contention 
stated  must  rest  on  the  premise  that  the  an* 
thority  of  the  court  depended  on  the  jurisdi<^ 
ance  of  the  parties,  and  not  on  its  jurisdio- 
tion  over  the  subject-matter  — that  is,  bona  j 
fide  domicil,  irrespective  of  the* appearance* 
of  the  parties.  Here  again  the  argument, 
if  sustained,  would  involve  the  overruling 
of  BeU  v.  BeU  and  StreitiDolf  v.  Btreitvoolf. 
As,  in  each  of  the  cases,  jurisdiction  was 
conferred,  as  far  as  it  could  be  given,  by  the 
appearance  of  the  plaintiff  who  brought  the 
suit,  it  follows  that  the  decision  that  there 
wa.s  no  jurisdiction  because  of  the  want  of 
bona  fide  domicil  was  a  ruling  that,  in  its 
absence,  there  could  be  no  jurisdiction  over 
the  subject-matter,  irrespective  of  the  ap- 
pearance of  the  party  by  whom  the  suit  was 
brought.  But  it  is  obvious  that  the  inade- 
quacy of  the  appearance  or  consent  of  one 
person  to  confer  jurisdiction  over  a  subject- 
matter  not  resting  on  consent  includes,  nec- 
essarily, the  want  of  power  of  both  parties 
to  endow  the  court  with  jurisdiction  over 
a  subject-matter,  which  appearance  or  con- 
sent could  not  give.  Inde^,  the  argument 
but  ignores  the  nature  of  the  marriage  con- 
tract and  the  legislative  control  over  its 
dissolution  which   was  pointed  out  at  the 
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outset*  The  principle  dominating  the  sub 
ject  is  that  tne  marriafi^e  relation  is  so  in- 
terwoven  with  public  policy  that  the  consent 
of  the  parties  is  impotent  to  dissolve  it 
contrary  to  the  law  of  the  domidl.  The 
proposition  relied  upon,  if  maintained, 
would  involve  this  contradiction  in  terms: 
That  marriage  ma^r  not  be  dissolved  by  the 
consent  of  the  parties,  but  that  they  can,  by 
their  consent,  accomplish  the  dissolution  of 
the  marriage  tie  by  appearing  in  a  court 
foreign  to  their  domicil  and  wholly  want- 
ing m  jurisdiction,  and  may  subsequently 
compel  the  courts  of  the  domicil  to  give  ef- 
fect to  such  judgment  despite  the  prohibi- 
tions of  the  law  of  the  domicil  and  the  rule 
of  public  policy  by  which  it  is  enforced. 

Although  it  is  not  essential  to  the  ques- 
tion before  us,  which  calls  upon  us  only  to 
determine  whether  the  decree  of  divorce  ren- 
dered in  South  Dakota  was  entitled  to  ex- 
traterritorial effect,  we  observe,  in  passing, 
that  the  statute  of  South  Dakota  made 
domicil,  and  not  mere  residence,  the  basis 
of  divorce  proceedings  in  that  state.  As, 
without  reference  to  the  statute  of  South 
Dakota  and  in  any  event,  domicil  in  that 
state  was  essential  to  give  jurisdiction  to 
the  courts  of  such  state  to  render  a  decree 
of  divorce  which  would  have  extraterrito- 
9  rial  effect,  and  as  the  appearance  of  one  or 
*  both  of  the  parties  to  a  divorce^proceeding 
could  not  suffice  to  confer  jurisdiction  over 
the  subject-matter,  where  It  was  wanting 
because  of  the  absence  of  domicil  within  the 
state,  we  conclude  that  no  violation  of  the 
due  faith  and  credit  clause  of  the  Constitu- 
tion of  the  United  States  arose  from  the  ac- 
tion of  the  supreme  judicial  court  of 
Massachusetts  in  obeying  the  command  of 
the  state  statute,  and  refusing  to  g^ve  ef- 
fect to  the  decree  of  divorce  in  question. 
Afprmed. 

Mr.  Justice  Brewer,  Mr.  Justice  Shiras, 
and  Mr.  Justice  Peokham  dissent. 

Mr  Justice  Holmes,  not  being  a  mem- 
ber of  the  court  when  the  case  was  argued, 
takes  no  part. 


(188  U.  S.  66) 
WILLIAM  E.  HALE,  as  Receiver,  eto., 

EDWARD  P.  ALLINSON  et  al 

€ourta — jurisdictUm-suit  by  receiver  in 
foreign  juriadicHon^-equity — multiplicity 
of  suite — ancillary  remedy — euit  to  en- 
foroe  atockholder'8  liahility, 

1.  A  receiver  appointed  by  a  court  of  equity  In 
the  exercise  of  Its  general  Jnrlsd lotion  can- 
not«  by  vlrtoe  of  his  sppointment  and  the  di- 
rection to  sue  contained  therein,  maintain  a 
■nit  In  equity  In  a  foreign  Jurisdiction  to  en- 
force the  statutory  liability  of  stockholders 
In  an  Insolvent  corporation,— especially  where 
the  courts  of  the  state  where  the  receiver 
was  appointed  have  held  that  such  an  action 
cannot  be  maintained  by  him  In  the  courts  of 
that  state. 


2.  Equity  is  without  Jurisdiction,  on  the  ground 
of  the  prevention  of  a  multiplicity  of  suits, 
of  a  suit  to  enforce  the  statutory  liability  of 
the  stockholders  of  a  foreign  corporation,  la 
which  the  amount  demanded  is  the  full 
amount  of  the  par  value  of  the  shares  held 
by  each  defendant. 

8.  A  suit  to  enforce  the  statutory  liability  of 
stockholders  In  a  foreign  corporation  cannot 
be  maintained  In  a  court  of  equity  on  the 
theory  that  It  is  an  ancillary  or  auxiliary 
proceeding  brought  In  aid  of  and  to  enforce 
an  equitable  decree  of  a  court  of  the  state 
where  the  corporation  resides  In  a  suit  to 
enforce  the  liability  of  Its  stockholders, 
where  the  nonresident  stockholders  were 
merely  nominal  parties  in  that  suit,  and  no 
Judgment  was  rendered  against  them  because 
of  a  want  of  Jurisdiction  over  them. 

[No.  77.] 

Argued  November  6,  7,  1902.    Decided  Jan- 
uary 19,  190S. 

ON  WRIT  erf  CcrUonuri  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  jud^ent  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Eastern  District  of  Pennsylvania 
sustaining  a  demurrer  to  a  bill  to  enforce 
the  liability  of  stockholders  of  a  foreign  cor- 
poration.    Affirmed, 

See  same  case  below^  45  C  C  A.  270,  100 
Fed.  258. 

Statement  by  Mr.  Justice  Peckhams 

This  case  comes  here  by  virtue  of  a  writ 
of  certiorari  directed  to  the  circuit  court 
of  appeals  for  the  third  circuit.  It  is  a  suit 
in  equity  brought  by  a  foreign  receiver,  ing 
Uie  United  Statea^eircuit  court  for  the  east-  • 
em  district  of  Pennsylvania,  to  enforce  the 
liability  of  stockholders,  residing  in  Penn- 
liylvania,  of  the  Northwestern  Guaranty  Loan 
Company,  a  corporation  of  Minnesota. 

Demurrers  were  filed,  setting  up,  amonff 
other  grounds,  that  the  receiver  appointed 
under  proceedings  in  Minnesota  had  no  risht 
to  sue  in  any  court  of  a  foreign  jurisme- 
tion ;  also  that,  even  if  the  receiver  had  the 
right  to  sue,  there  was  an  adei^uate  remedy 
at  law  for  whatever  rights  might  exist  in 
the  receiver  or  any  other  person,  and  that 
no  ground  of  e<^uitable  jurisdiction  was 
8tat£l.  The  circuit  court  sustained  the  de- 
murrer on  the  ground  that  the  remedy,  if 
any  the  oonoplainant  had,  waa  at  law.  102 
Fed.  790.  The  judgment  was  aJGdrmed  hy 
the  circuit  court  of  appeals  for  the  third 
circuit    45  C.  C.  A.  270,  106  Fed.  258. 

The  facts  are  these:  In  May,  1893,  the 
loan  company  was  adjudged  insolvent  la 
proceedings  instituted,  under  the  Minnesota 
statute,  in  the  district  court  of  Hennepin 
county,  which  court  had  jurisdiction,  and 
the  Minneapolis  Trust  Company  was  ap- 
pointed a  receiver  of  the  corporate  assets, 
and  took  possession  thereof,  and  proceeded 
'to  the  discharge  of  its  duties.  In  Novem- 
ber, 1893,  one  Arthur  R.  Rogers,  who  was 
the  assiipiee  of  a  judgment  creditor  of  the 
corporation,  whose  execution  a^iinat  it  had 
been  returned  wholly  unsatisfiM,  filed  a  bill 

f  1  See  Corporations,  vol.  U,  Cent  Die  I  IMi; 
Equitj,  vol.  U,  Cent  Dig.  ||  168.  169. 
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iu  equity  in  tlie  Minnesota  state  oourt^  in 
behalf  of  himself  and  all  other  creditors  of 
the  loan  company,  againat  that  company 
and  all  its  stockholders,  for  the  purpose  of 
enforcing  the  stockholders'  liability  to  the 
creditors,  provided  for  by  the  statutes  of 
Minnesota.  Out  of  about  five  hundred 
stockholders,  some  twenty-three  only  resided 
in  the  state  of  Minnesota  and  were  served 
with  process. 
The  creditors  of  the  loan  company,  as  re- 

auired  by  the  court,  came  in  and  proved 
beir  debts  against  tlie  company,  but  none 
of  the  nonresident  stockholders  had  been 
served  with  process  in  the  action,  and  not 
one  of  them  appeared  therein.  It  was  ad- 
judged that  the  defendants  who  were  named 
as  resident  stockholderti  of  the  loan  com- 
pany,  and  over  whom  the  court  had  ac- 
S  quired  jurisdiction  by  the  service  of  process 
*  upon  them,*were  liable,  to  the  extent  of  the 
par  value  of  their  stock,  for  the  ddits  of 
tlie  conipany.  The  decree  also  found  a  list 
of  the  creditors  who  had  intervened,  and 
the  amounts  due  to  each  of  them  from  the 
loan  company. 

In  addition  to  giving  judgments  against 
the  resident  stockholders  of  the  loan  com- 
pa^iy  in  favor  of  its  ascertained  creditors, 
the  court  also  decreed  as  follows : 

"Tenth.  That  for  the  purpose  of  enforc- 
ing' and  collecting  said  lud^ents  and  all 
thereof  and  any  and  all  liability  thereon  or 
in  anywise  incident  thereto,  and  any  and  all 
liability  upon  the  part  of  nonresident  stock- 
holders of  said  Northwestern  Guaranty 
Loeji  Company,  against  whom  no  personu 
fud^ent  for  the  ascertained  liability  is 
herein  rendered^  and  disbursing  the  amounts 
so  collected  as  hereinafter  provided,  W.  B. 
Hale,  Esq.,  has  been  by  the  order  of  this 
court  appointed  receiver,  and  has  given 
bond  in  the  sum  of  $25,000  and  qualified  as 
such  receiver.  That  by  the  terms  of  said 
order  of  appointment  said  receiver  was  and 
henbj  is  authorized,  empowered,  and  di- 
fected  to  take  any  and  all  appropriate  or 
necessary  steps  or  proceedings  for  the  pur- 
pose of  collecting  the  judgments  herein  ren- 
aered,  and  was  and  hereby  is  authorised, 
empowered,  and  directed  to  take  any  and 
all  necessary  or  appropriate  steps  or  pro- 
ceedings against  the  nonresident  stockhold- 
ers oif  said  defendant  Northwestern  Guaran- 
ty Loan  Company  against  whom  no  per- 
sonal judgment  herein  has  been  ordered,  for 
the  enforcement  and  realization  upcm  their 
aforesaid  stockholders'  liability,  and  to  that 
end  said  receiver  be  and  herwy  is  author- 
ized, empowered,  and  directed  to  institute 
and  prosecute  all  such  actions  or  proceed- 
ings in  foreign  jurisdictions  as  may  be 
necessary  or  appropriate  to  this  end." 

The  decree  also  provided  that  jurisdic- 
tion of  the  cause  should  be  retained  until 
the  adjustment  of  the  several  rights  and 
liabilities  of  the  respective  narties. 

Thereupon  the  receiver  tnus  appointed 
commenced  this  suit  in  eouity  to  recover 
from  the  resident  stockholaers  in  Pennsyl- 
vania the  full  amount  of  the  par  value  of 
the  shares  of  stock  held  by  them.    Kogers, 


the  assignee  of  the  Judgment  creator  In  the 
Minnesota  action,  was  joined  aa  complain- 3 
ant  in  this^suit  with  the  receiver,  and  a  de-* 
murrer  having  been  interposed  on  the 
ground,  among  others,  of  this  joinder,  the 
circuit  court,  upon  the  tritA  and  upon  the 
fipplication  of  complainant,  granted  leave 
to  dismiss  the  assignee  as  a  party,  and  the 
case  proceeded  thereafter  in  the  name  of  the 
receiver  alone. 

Mes8r8.  M.  H.  Bontelle*  William  B. 
Bale,  Charles  0.  Lister,  and  A,  L,  Pinooffs 
for  petitioner. 

Mr,  John  O.  Johnson  for  respondents. 

Mr,  Hetnan  W,  Chaplin  as  amicus  ouria, 

Mr.  Justice  Peehham,  after  makinff  the 
forcing  statement  of  facts,  deliverea  the 
opinion  of  the  court: 

Of  the  several  grounds  of  demurrer  to  the 
bill  herein,  only  two  need  be  specially  no- 
ticed. They  are  (1)  that  this  complainant 
(receiver)  has  no  right  to  sue  in  the  courts 
of  a  state  foreign  to  that  in  which  he  waa 
appointed;  and  (2)  that»  even  if  he  had  the 
right  to  siu^  there  was  no  ground  of  equita- 
ble jurisdicUon  set  forth  in  the  bill,  and  the 
complainant/s  remedy,  if  any  he  had,  was 
at  law. 

The  circuit  court  sustained  the  demurrer 
on  the  ground  that  no  case  for  equitable  re- 
lief was  stated^  and  dismissed  the  bill  with- 
out prejudice.  The  circuit  court  of  appeals 
sustained  that  view  of  the  case,  and  af- 
firmed the  judgment,  but  also  intimated 
that  it  was  strongly  inclined  to  the  opinion 
that  i^Q  complainant's  appointment  as  re- 
ceiver by  the  Minnesota  court  did  not  entitle 
him  to  sue  as  such  in  a  foreign  jurisdiction. 

In  our  judgment  both  grounds  of  demur- 
rer were  well  taken. 

First.  As  to  the  right  of  the  receiver  ap- 
pointed in  the  Minnesota  action  to  sue  in  a 
foreign  state.  The  portions  of  the  Consti- 
tution and  laws  of  ^nnesota  which  are  a]^ 
plieable  are  set  forth  in  the  n&argin.t 


tConstltiitloQ  of  Minnesota,  article  10,  |  8, 
provides : 

Each  stockholder  In  anj  corporation  (except- 
ing those  organised  for  tbe  perpoee  of  carrying 
on  any  kind  of  manafactnring  or  mechanical 
business)  shall  be  liable  to  the  amount  of  stock 
held  or  owned  by  him. 

The  General  Statntes  of  Minnesota  of  1804, 
chapter  76,  p.  1505,  provide,  among  other  mat- 
tera,  for  the  Boethod  of  enforcing  the  liability 
of  stockholdera,  as  follows: 

Sec.  6897.  Whenever  a  judgment  Is  obtained 
against  any  corporation  Incorporated  under  the 
laws  of  this  state,  and  an  execution  lasned 
thereon  Is  returned  unsatisfied  In  whole  or  In 
part,  upon  the  complaint  of  the  person  obtain- 
ing such  judgment,  or  his  representative,  the 
district  court  within  the  proper  county  may 
sequestrate  the  stock,  property,  things  In  a» 
tlon,  and  effects  of  such  corporation,  and  a^ 
point  a  receiver  of  the  same. 

Sec.  5905.  Whenever  a  creditor  of  a  corpora* 
tlon  seeks  to  charge  the  dlrectort,  trustees,  or 
other  superintending  officers  of  snch  corpora* 
tlon,  or  the  stockholders  thereof,  on  account  of 
any  liability  created  by  law,  he  may  file  his 
complaint    for    that    purpose    In   any   district 
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*  *  The  Gonstitution  of  Minnesota,  it  will  be 
geeen,  Bimply  imposes  a  doable  liability  upoo 
rtbe  stockholders.    The  statutes  of  the«itate 

Srovide  the  only  means  of  there  enforcing 
liat  liability. 

The  supreme  court  of  Minnesota  has  de* 
dded  that  the  liability  of  the  stockholder 
is  to  tiie  creditor,  and  that  the  receiver  of 
the  company  cannot  enforce  it.  It  was 
held,  SB  far  back  as  1870,  in  Allen  ▼. 
Walsh,  25  Afinn.  543,  that  the  onlv  remedy 
to  enforce  the  liability  of  stockholders  was 
laid  down  in  the  General  Statutes  of  Min- 
nesota, chapter  76  (the  one  in  question )» 
and  that  the  statute  contemplated  a  single 
action,  in  which  all  persons  having  or  claim- 
ing any  interest  in  tne  subject  of  the  action 
should  be  joined  or  particularly  represented, 
and  their  respective  rights,  equities,  and 
liabilities  finally  settled  and  determined. 
The  receiver  of  an  insolvent  corporation  was 
not  a  proper  party  to  bring  such  action. 

In  Palmer  v.  Bank  of  Zumhroiaf  65  Minn. 
90,  67  N.  W.  893  (decided  in  1896),  the 
court  referred  to  Allen  ▼.  WaUh  as  holding 
that  a  receiver  could  not  maintain  an  ac- 
tion to  enforce  the  liability  of  the  stock- 
holders, and  held  that  the  direction  in  the 
decree  then  under  review,  ordering  the  re- 
ceiver to  sue  the  stockholders  on  such  lia- 
bility, was  a  harmless  error  which  had  been 
corrected  before  it  was  assailed. 


which  he  rehearsed.  The  case  does  not^ 
however,  overrule  the  prior  cases  above  re- 
ferred to.  The  point  as  to  the  right  of  a 
receiver  to  sue  in  a  foreign  jurisdiction  was 
not  in  issue  or  involved  in  the  case.  The 
material  facts  were,  as  stated  in  the  opin- 
ion, that  a  creditor  of  the  Citizens'  Bank, 
which  was  an  insolvent  concern,  brought  an 
action  {Harper  v.  Carroll,  reported  in  66 
Minn.  487,  69  N.  W.  610,  1069),  in  behaJf 
of  himself  and  all  other  creditors  against 
all  of  the  resident  stockholders  thereof, 
pursuant  to  the  provisions  of  chapter  76, 
auyra.  The  creditors  of  the  bauK  inter- 
vened and  proved  their  claims  against  it, 
and  judgment  was  duly  rendered  m  the  ac- 
tion against  the  bank  and  all  of  its  stock- 
holders within  the  jurisdiction  of  the  court, 
in  favor  of  each  of  the  creditors,  of  whom 
the  complainant  herein  was  one,  for  the 
amount  of  their  claims  respectively,  as  ad- 
judged in  that  action.  Executions  were  is- 
sued on  each  of  tliese  juds:ments,  which 
were  returned,  and  there  still  remained  un- 
paid upon  them  the  sum  of  forty  odd  thou- 
sxmd  dollars,  exclusive  of  interest.  The  de- 
fendant in  the  Hanson  v.  Davison  action 
was  named  us  a  defendant  in  the  other,  or 
Harper  v.  Carroll,  action,  but  being  a  non- 
resident, the  court  in  the  latter  case  did 
not  acquire  jurisdiction  to  render  a  judg- 
ment against  her.     In  the  opinion  in  H(m»- 


Again,    in    Minneapolis    BasehaU    Co.    v.   son  v.  Davison  the  court,  after  referring  ta 
...   ^^^    ^    .    .,«   ««    the  fact  of  nonresidence,  continues: 

"She  was,  however,  a  stockholder  of  the 
bank  at  the  time  it  became  insolvent  and 
made  its  assignment,  and  ever  since  haa 
been,  and  now  is,  the  owner  of  the  capital 
btock  thereof  of  the  par  value  of  $1,500,  and 
now  has  property  within  this  state  to  sat* 
isfy  her  liability  to  the  creditors  of  the 
bank  as  a  stockholder  therein.  The  exist- 
ence of  such  property  within  the  jurisdio- 
tion  of  the  court  was  discovered  after  the 
entry  of  the  judgment  in  the  Harper-Car^ 
roll  case.  Upon  the  discovery  of  such  prop- 
erty, the  plaintiff  herein  obtained  leave  of 


Ciiy  Bank,  66  Minn.  441,  38  L.  R.  A.  415,  69 
K.  W.  331  (decided  in  1896),  it  was  once 
more  distinctly  held  that  a  receiver  could 
not,  under  chapter  76,  maintain  in  the 
oourts  of  that  state  an  action  to  enforce 
such  liability  of  stockholders.  The  su- 
preme court  of  Minnesota  has,  however,  in 
a  very  late  cajse, — Hanson  v,  Davison^  73 
Minn.  454,  76  N.  W.  254  (decided  in  July, 
1898), — somewhat  limited  or  explained  Al- 
len V.  Walsh,  25  Minn.  543,  and,  in  the 
course  of  his  opinion,  the  Chief  Justice  ex- 
S  pressed  views  as  to  the  right  of  a  receiver 
•  to   sue   in  •another   state  under   the  facts 


court  which  poasesseB  jurisdiction  to  enforce 
■nch  liability. 

See.  5906.  The  court  shall  proceed  thereon, 
as  In  other  cases,  and,  when  necessary,  shall 
cause  an  account  to  be  taken  of  the  property 
and  debts  dae  to  and  from  such  corporation, 
and  shall  appoint  one  or  more  receivers. 

Sec.  5907.  If,  on  the  comlnir  In  of  the  an- 
swer or  upon  the  takinir  of  any  such  account, 
it  appears  that  such  corporation  is  insolvent, 
and  that  It  has  no  property  or  effects  to  satisfy 
such  creditors,  the  court  may  proceed  without 
appointing  any  receiver,  to  ascertain  the  re- 
spective liabilities  of  such  directors  and  stock- 
holders, and  enforce  the  same  by  its  judgment, 
as  in  other  cases. 

Sec.  5908.  Upon  a  final  judgment  in  any  such 
cctlon  to  restrain  a  corporation,  or  against  di- 
rectors or  stockholders,  the  court  shall  cause  a 
just  and  fair  distribution  of  the  property  of 
such  corporation  and  of  the  proceeds  thereof  to 
be  made  among  Its  creditors. 

Sec.  6909.  In  all  cases  in  which  the  direct- 
ors or  other  officers  of  a  corporation,  or  the 
stockholders  thereof,  are  made  parties  to  an 
action  In  which  a  judgment  Is  rendered.  If  the 
property  of  such  corporallon  is  Insufficient  to 


discharge  its  debts  the  court  shall  proceed  to 
compel  each  stockholder  to  pay  In  the  amount 
due  and  remaining  unpaid  on  the  shares  of 
stock  held  by  him,  or  so  much  thereof  as  is  neo* 
essary  to  satisfy  the  debts  of  the  company. 

Sec.  5910.  If  the  debts  of  the  company  re- 
main nnsatlsfled,  the  court  shall  proceed  to  as- 
certain the  respective  liabilities  of  the  dlrectora 
or  other  officers  and  of  the  stockholders,  and 
to  adjudge  the  amount  payable  by  each,  and  en- 
force the  judgment,  as  In  other  cases. 

Sec.  5911.  Whenever  any  action  Is  brought 
against  any  corporation.  Its  directors,  or  other 
superintending  officers  or  stockholders,  accord- 
ing to  the  provisions  of  this  chapter,  the  court, 
whenever  it  appears  necessary  or  proper,  may 
order  notice  to  be  published,  in  such  a  manner 
as  It  shall  direct,  requiring  all  the  creditors  of 
such  corporation  to  exhibit  their  claims  and  be- 
come parties  to  the  action,  within  a  reasonable 
time,  not  less  than  six  months  from  the  first 
publication  of  such  order,  and.  In  default  there- 
of to  be  precluded  from  all  benefit  of  the  judg- 
ment whloh  shall  be  rendered  In  such  action, 
and  from  any  distribution  which  shall  be  made 
under  such  judgment. 
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court  to  bring  this  action  against  the  defend- 
ant, to  tlie  end  that  her  statutory  liability 
might  be  collected  and  paid  to  the  receiver 
in  the  original  action,  and  by  him  distrib- 
vted  to  the  judgment  creditors  of  the  bank. 
The  defendant's  property  was  attached. 
Thereupon  she  appeared  in  this  action." 
«     The  trial  court  dismissed  the  complaint, 

*  and  the  supreme  ^^  court  affirmed  the  dis- 
missal on  the  ground  that  the  property  of 
the  stockholder  having  been  found  within 
the  jurisdiction  of  the  court  either  before  or 
after  judgment  in  the  originaJ  action  {Ear- 
per  V.  Canoll),  a  separate  suit  against  her 
to  reach  the  property  was  neither  necessaiy 
nor  proper,  tor  it  could  be  attached  or  se- 
quester^ in  the  original  action. 

It  was  contended  by  the  defendant  in  the 
Hanson  v.  Daviaon  cajse  that,  aa  there  had 
been  a  former  action  (Harper  v.  OarroU) 
brought  for  the  purpose  of  enforcing  the 
liability  of  the  stockholders,  which  action 
was,  as  prescribed  by  the  statute,  the  ezclu- 
sive  remedy,  that  no  further  suit  could  be 
maintained.  The  courts  in  conunenting  up- 
on the  contention,  said  that  if  it  were  cor- 
rect, then,  as  the  court  could  only  acquire 
Jurisdiction  of  the  resident  stockholders  in 
a  corporation,  all  nonresident  stockholders 
woula  have  absolute  immunity  from  such 
liability,  while  their  associates  who  hap- 
pened to  be  within  the  jurisdiction  of  the 
court  would  have  to  respond  to  the  last  cent 
of  their  liability.  Continuing,  the  court 
•aid: 

"Inequitable  as  such  a  conclusion  would 
be,  still  it  must  be  admitted  that  there  are 
expressions  in  the  opinion  in  the  cajM  of 
Auen  y,  Walsh,  25  Minn.  543,  relied  upon 
by  the  defendant,  which,  if  taken  literally, 
and  without  reference  to  the  actual  point 
decided  by  the  court,  justify  the  contention. 
A  decision  upon  this  claim  of  the  defendant 
involves  a  consideration  of  the  nature  of  the 
liability  of  stockholders  for  the  debts  of  the 
corporation,  the  method  of  enforcing  it,  and 
just  what  was  decided  by  the  case  of  AUen 
y.  Walsh.  In  that  case,  which  was  an  ac- 
tion at  law  by  a  creditor,  for  his  sole  and 
exclusive  benefit^  against  a  single  stock- 
bolder,  to  enforce  his  individual  liability,  it 
was  correctly  held  that  the  action  could  not 
be  maintained,  and  that  the  plaintiff's  rem- 
edy was  an  equitable  action,  in  behalf  of 
himself  and  all  other  creditors,  against  the 
corporation  and  its  stockholders,  wherein 
the  debts  of  the  corporation  must  be  deter- 
mined, and,  after  exhausting  the  corporate 
assets,  the  liability  of  stockholders  for  the 
deficiency  might  be  adjudicated  and  en- 
forced pursuant  to  the  provisions  of  Gen. 
Stat.  1878,  chap.  76;  Gen.  Stat.  1804,  chap. 
76.  It  was  not,  however,  decided  in  that 
jf  MAC  that,  if  a  stockholder  was  omitted  from 

*  such  •original  action  because  the  court  could 
not  acquire  jurisdiction  of  him,  or  for  any 
other  cause,  the  liability  could  not  be  subse- 
quently enforced  against  him  by  bringing 
him  or  his  property  into  the  original  action, 
if  found  within  the  jurisdiction  of  the 
«>urt,  or  by  proceeding  against  him  alone. 
In  an  action  ancillary  to  the  original  ac- 


tion, in  any  other  jurisdiction  where  he 
might  be  found,  if  the  comity  of  the  sister 
state  would  permit  it." 

The  narticular  attention  of  the  court  was 
directed  to  the  objection  that  but  one  action 
could  ever  be  maintained  against  the  stock- 
holders over  whom  the  court  had  jurisdic- 
tion, who  must  all  be  joined  therein,  and 
that  the  rest  could  not  thereafter  be  made 
liable.  The  action,  it  will  be  noticed,  was 
not  brought  by  a  receiver,  the  plaintiff  in 
the  action  being  a  creditor  of  the  corpora- 
tion, and  no  question  arose  in  re^rd  to  the 
right  of  a  receiver  appointed  under  chapter 
76  to  maintain  an  action,  either  inside  or 
outside  of  the  state,  to  enforce  the  liability 
of  stockholders  to  the  creditors  of  an  insol- 
vent corporation.  Whatever  was  said  in  the 
opinion  regarding  the  possible  right  of  a  re- 
ceiver to  maintain  such  an  action  as  the  one 
now  before  us  was  not  necessary  to  the  deci- 
sion of  the  case;,  and  cannot  be  regarded  as 
overruling  the  prior  cues. 

The  opinions  in  Minneapolis  Baseball  Co, 
V.  City  Bank,  66  Minn.  441,  38  L.  R.  A.  416, 
69  N.  W.  331,  and  in  Hanson  y.  Da/oison,  73 
Minn.  454,  76  N.  W.  254,  were  written  by 
the  same  judge;,  and  in  the  latter  case  he 
does  not  refer  to  the  earlier  one  decided  but 
two  years  before,  and  which  held  that  a  re- 
ceiver, under  the  state  statute,  could  not 
maintain  such  an  action  as  this.  There 
wajB  a  strong  dissent  by  Mr.  Justice  Canty 
from  the  remarks  of  the  Chief  Justice,  as 
to  the  right  of  the  receiver  to  maintain  an 
action  in  a  foreign  state.  Referring  to  the 
earlier  cases,  he  said: 

''This  court  has  several  times  held  that  a 
receiver  appointed  under  chapter  76  has  no 
authority  to  enforce  the  stockholders'  su- 
peradded liability.  See  Minneapolis  Base- 
hall  Co,  y.  City  Bank,  66  Minn.  441,  38  L. 
R.  A.  416,  69  N.  W.  331;  Palmer  y.  Bank  of 
Zumhrota,  65  Ibfinn.  90,  67  K.  W.  893.  I 
am  unable  to  see  how  this  court  can  lay 
down  a  rule  or  edict  to  govern  proceedings 
in  courts  of  other  states,  contrary  to  the 
rule  it  lays  down  to  govern  proceedings  in 
the  courts  of  this  state.'*  g 

*We  can  ourselves  see  the  difficulty  la* 
holding  that  such  an  action  may  be  main- 
tained hj  the  receiver  in  a  foreign  jurisdic- 
tion, while  at  the  same  time  holding  that 
such  receiver  could  not  maintain  a  like  ac- 
tion in  the  Minnesota  courts.  If  a  receiver 
cannot  maintain  tliis  kind  of  an  action  in 
the  courts  of  his  own  state,  because  its  stat- 
ute provides  another  In  the  name  of  a  cred- 
itor, or  permits  it  only  after  the  perform- 
ance of  conditions  precedent  which  he  has 
not  performed,  he  cannot,  although  ap- 
pointed in  the  state,  maintain  such  adion 
in  a  foreign  jurisdiction.  This  we  have  de- 
cided at  this  term  in  Evans  y.  Nellis,  187 
U.  S.  — ,  ante,  74,  23  Sup.  Ct  Rep.  74, 
In  that  case  it  was  said  the  receiver  was  ap- 
pointed under  the  statute  of  that  state  of 
1868  or  1899.  It  was  shown  that  the  act 
of  1868  made  the  stockholder  liable  to  the 
creditor,  and  that  the  receiver  could  not 
maintain  the  action  thereunder.  It  also 
appeared   that  under  the  statute  of   1899, 
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which  made  the  stockholder's  liability  an 
asset  of  the  corporation,  to  be  collected  by 
the  receiver,  no  such  action  could  be  main- 
tained except  by  complying  with  the  stat- 
nte,  and  aa  the  receiver  had  not  done  so,  it 
was  held  he  could  not  maintain  the  action 
outside  the  state. 

This  would  seemingly  be  enough  to  com- 
pel the  affirmance  of  the  judgment  herein, 
when  we  see  that  the  Minnesota  supreme 
court  has  held  that  a  receiver  cannot  main- 
tain such  an  action  as  this  in  the  courts  of 
that  state. 

An  examination  of  the  opinion  of  the 
Chief  Justice,  however,  in  the  Hanson  v. 
Davison  case,  shows  that  it  is  not  based  up- 
on the  proposition  that  such  an  action  is 
provided  for  by  the  Minnesota  statute,  but 
that  the  statute  failed  to  say  anything  for- 
bidding it,  and  this  failure  the  judge 
thought  left  the  matter  open  to  the  general 
rules  governing  in  such  cases,  for  he  says, 
at  page  461,  N.  W.  p.  256: 

''The  remedy  for  enforcing  the  liability 
must,  in  the  first  instance,  from  the  nature 
of  the  liability,  be  an  equitable  action. 
Gen.  Stat.  1878,  chap.  76;  Gen.  Stat  1894, 
chap.  76,  indicates  and  regulates  to  some 
extent  the  remedy,  leaving  to  the  court  the 
duty  of  making  the  remedy  effectual  by  an 
application  of  the  principles  of  equitable 
procedure.  This  statute  prescribes  the  ex- 
g  elusive  remedy  only  to  the  extent  that  an 
•  equitable  action  of  the*character  therein  in- 
dicated must  be  first  instituted  for  the  en- 
forcement of  the  liability  of  stockholders. 
Such  an  action,  though  provided  by  statute, 
is  essentially  an  equitable  proceeding;  and 
the  rules  of  equity  are  to  be  followed,  un- 
less inconsistent  with  the  statute.  If  chap- 
ter 76  were  repealed,  equity  would  find  an 
adequate  remedy  for  the  enforcement  of  the 
liability.  .  .  .  There  is  nothing;  in  the 
statute  which  justifies  the  conclusion  that, 
if  a  stockholder's  liability  is  not  enforced 
in  the  original  action  becsoise  he  is  a  non- 
resident,  an  ancillary  action  may  not  be 
brought  against  him  alone  after  the  amount 
for  which  stockholders  are  individually  lia- 
ble has  been  determined  in  the  original  ao- 
tion." 

This  lanffuage  would  seem  to  indicate 
that  there  is  nothing  in  the  statute  which 

Srevents  a  receiver  from  maintaining  an  ae- 
ion  in  a  foreign  state.  There  is  no  hold- 
ing that  the  statute  itself  provides  in  terms 
for  such  an  action,  or  empowers  a  receiver 
to  maintain  it,  or  that  it  transfers  any 
title  in  the  fund  to  him.  We  should  not, 
therefore,  be  justified  in  following  the  re- 
marks inade  in  this  case,  In  opposition  to 
those  cases  which  had  already  been  decided 
by  the  same  court  years  before  and  up  to 
and  including  the  Minneapolis  BasehaU  Co. 
y.  City  Bank,  66  Minn.  441,  38  L.  R.  A.  415, 
69  N.  W.  331,  especially  when  it  appears, 
as  in  this  case^  that  all  the  facts  had  oc- 
curred prior  to  the  declaration  of  the  Chief 
Justice  of  the  court.  The  suit  now  before 
us  was  commenced  in  November,  1898.  The 
corporation  failed  in  May,  1893,  and  in  No- 
vember of  that  year  proceedings  were  com- 


menced in  Minnesota^  which  ended  in  the 
final  decree  in  1897,  months  prior  to  the 
last  decision,  July  26,  1898. 

It  seems  also  entirely  clear  that  the  re- 
ceiver provided  for  in  §  6906  of  above  quot- 
ed statute,  while  not  the  receiver  mentioned 
in  S  5897,  is  yet  simply  one  to  be  appointed 
in  aid  of  the  court  to  work  out  the  provi- 
sions of  the  section,  if  the  court  choose  to 
appoint  him,  and  by  S  5907  tiie  court,  if  it 
appear  that  the  corporation  is  insolvent^ 
mt^  proceed,  without  appointing  any  re- 
ceiver, to  ascertain  and  enforce  &e  liabili- 
ties of  stockholders  in  the  creditors'  action. 
The  receiver,  if  he  be  appointed,  is  not  given 
power  to  represent  the  creditors  or  to  main- 
tain, as  representative  owner  or  trustee,  an^ 
action,* inside  or  outside  the  state,  to  en-» 
force  the  liability  spoken  of.  That  is  the 
right  of  the  creditors  themselves,  and  the 
statute  provides  for  their  action  against  the 
stockholders. 

Assuming  the  contractual  character  of 
the  subscription  to  the  stock  of  the  corpora- 
tion, the  right  of  the  receiver  to  maintain 
this  suit  is  not  thereby  made  plainer.  The 
contract  may  have  been  to  pay,  in  the  event 
of  its  insolvency,  to  the  creditors  of  the  cor- 
poration the  amount  for  which  the  share- 
holder might  be  liable  up  to  the  par  value  of 
his  stock.  That  wajB  a  contract  in  behalf  of 
the  creditor,  with  which  the  corporation 
had  nothing  to  do,  and  the  statute  did  not 
make  this  liability  assets  of  the  corporation, 
or  confer  upon  any  receiver  appointed  in  the 
case  the  right  to  proceed  to  enforce  it.  The 
cases  of  Whitman  ▼.  National  Bank,  176  U. 
S.  559,  44  L.  ed.  687,  20  Sup.  Ct  Rep.  477, 
and  Hancock  Nat,  Bank  v.  Famum,  176  U. 
S.  640,  44  L.  ed.  619,  20  Sup.  Ct.  Rep.  506, 
do  not  bear  upon  the  question,  as  the  plain- 
tiff in  each  case  was  a  creditor  of  the  cor- 
poration. 

We  are  of  opinion,  following  the  decisiooa 
of  the  highest  court  of  Minnesota,  that  tha 
statutes  of  that  state  do  not  provide  for  the 
appointment  of  a  receiver  to  recover  as  such 
the  amount  of  the  added  liability  of  the 
nonresident  shareholders  to  creditors  of  an 
insolvent  corporation.  They  do  not  provide 
that  such  liability  shall  be  assets  of  the 
corporation,  to  be  recovered  by  the  receiver 
and  payable  to  its  creditora  when  such  lia^ 
bility  is  enforced  and  the  money  recovered. 
There  is  no  transfer  of  an^  right  or  title  te 
a  receiver  to  enforce  the  hahifity  (certainly 
not  as  to  nonresident  stockholders),  nor  ia 
it  a  case  where  any  assignment  of  audi 
right  by  the  creditora  haa  been  made^  ao 
that  the  receiver  is,  in  fact,  an  assignee  of 
the  persons  interested  in  the  recovery  from 
the  stockholders. 

We  are  thua  brought  to  the  fact  that  thh 
is  a  plain  and  aimple  case  of  the  appoint- 
ment, authorized  by  statute^  of  a  receiver  hf 
a  court  of  equity  in  the  exercise  of  its  gen- 
eral Jurisdiction  as  such  court,  with  no  title 
to  the  fund  in  him,  and  where  such  reodvw 
acta  simply  as  the  arm  of  the  court  without 
any  other  right  or  titie;  and  the  question  la 
whether,  in  these  circumstances,  a  receiver 
can  maintain  this  suit  in  equity  in  a  for- 


1903. 


HALE  ▼.  AliUNSON. 


849 


c  eign  state  by  virtue  of  his  appointment,  and 

*  the^direction  to  sue  contained  in  the  decree 
in  the  cajse  in  which  he  was  appointed  a  re- 
ceiver T  We  pursue  the  subject  after  the 
decision  of  Evans  v.  Nellia,  187  U.  S.  271, 
ante,  p.  74,  23  Sup.  Ct  Rep.  74,  only  be- 
cause of  the  argument  made  by  counsel  for 
appellant,  that  such  a  receiver  as  in  this 
case  is  not  prevented  by  the  statute  or  deci- 
sions of  Minnesota  from  maintaining  such 
an  action  as  this,  and  that,  if  the  statute  do 
not  prevent  it,  he  mav  maintain  an  action 
of  this  nature  notwithstanding  the  former 
decision  of  this  court  in  Booth  v.  Clark,  17 
How.  322,  15  L.  ed.  164,  which,  it  is  clamed, 
has  been,  if  not  overruled,  at  least  shaken 
in  principle  by  the  decisions  as  to  the  com- 
ity which  is  said  to  prevail  among  the  dif- 
ferent states  to  permit  such  an  action  by  a 
receiver  outside  the  jurisdiction  of  the  state 
of  his  appointment.  We  do  not  think  any- 
thinff  has  been  said  or  decided  in  this  court 
which  destroys  or  limits  the  controlling  au- 
thority of  that  case. 

It  was  there  held  that  an  ordinary  re- 
ceiver could  not  sue  in  a  foreign  jurisdic- 
tion, and  an  elaborate  examination  wajB 
made  by  Mr.  Justice  Wayne  of  the  prind- 

files  upon  which  the  decision  was  founded, 
n  speaking  of  the  right  of  a  receiver  ap- 
pointed under  a  creditors'  bill  in  New  York, 
to  bring  an  action  in  a  foreign  state,  it  was 
•aid,  in  the  course  of  the  opinion,  as  to  such 
a  receiver,  "whether  appointed  as  this  re- 
cover was,  under  the  statute  of  New  York, 
or  under  tiie  rules  and  practice  of  chancery, 
as  they  may  be,  his  official  relations  to  the 
court  aro  the  same.  A  statute  appointment 
neither  enlarges  nor  diminishes  tne  limita- 
tion upon  his  action.  His  responsibilities 
are  unaltered.  Under  either  kind  of  ap- 
pointment, he  has  at  most  only  a  passive 
capacity  in  the  most  important  part  of 
what  it  may  be  necessary  for  him  to  do, 
until  it  has  been  called  by  the  direction  of 
the  court  into  ability  to  act.  He  has  no  ex- 
traterritorial power  of  official  action;  none 
which  the  court  appointing  him  can  confer, 
with  authority  to  enable  nim  to  go  into  a 
foreign  jurisdiction  to  take  possession  of 
the  debtor's  property;  none  which  can  give 
him,  upon  the  principle  of  comity,  a  privi- 
lege to  sue  in  a  foreign  court  of  another 
jurisdiction,  as  the  judgment  creditor  him- 
self might  have  done,  where  his  debtor  may 
be  amenable  to  the  tribunal  which  the  cred- 
gitor   may   seek."    This   statement  has   not 

•  been  overruled  or  •explained  away  by  any 
subsequent  decision  of  this  court  to  which 
our  attention  has  been  called. 

In  Relfe  v.  Bundle,  103  U.  S.  222,  sub 
nom.  Life  Asso,  of  Amerioa  v.  Rundle,  20 
L.  ed.  337,  it  was  held  that  a  final  decree 
dissovlinff  an  insolvent  life  insurance  com- 
pany cMf  Missouri,  and  vesting,  as  provided 
ly  the  statutes  in  force,  for  the  use  and 
benefit  of  creditors  and  policy  holders,  the 
entire  property  of  the  company  in  the  su- 
perintendent of  the  insurance  department 
of  ^e  state,  made  him  the  statutory  suc- 
cessor of  the  corporation  for  the  purpose  of 
winding  up  its  affairs;  as  such  he  repre- 


sented the  corporation  at  all  times  and 
places  in  all  matters  connected  with  its 
trust;  he  was  the  successor  of  the  state,  and 
represented  the  state  in  its  sovereignly,  and 
as  his  authority  did  not  come  from  the  de- 
cree of  the  court,  but  from  the  statutes,  he 
was,  in  fact,  the  corporation  itself  for  the 
purpose  mentioned.  The  superintendent  of 
insurance,  being  the  successor  of  the  corpo- 
ration, had  the  right  to  represent  it,  and  he 
became  a  party  to  the  suit  commenced 
acainst  it  in  Louisiana,  and,  being  a  citizen 
of  Missouri,  and  appearing  in  time,  had 
the  right  to  remove  the  case  into  the  United 
States  court.  The  suit  had  been  commenced 
against  the  company  in  Louisiana,  and  it 
having  been  dissolved  b^  the  decree  of  a 
court  of  competent  juriscuction,  it  was  dead, 
and  if  the  representative  appointed  pursu- 
ant to  the  laws  of  the  state  and  holding  the 
title  to  the  property  could  not  be  substi- 
tuted in  place  of  the  original  defendant  it 
would  follow  that  no  defense  could  be  made 
by  anyone.  The  case  is  no  authority  for 
the  maintenance  of  this  action. 

In  Hawkins  v.  Qlenn,  131  U.  S.  819,  33 
L.  ed.  184,  9  Sup.  Ct  Rep.  739,  Glenn  was 
the  trustee  of  the  corporation,  which  by  its 
deed  assigned  and  transferred  to  three  trus- 
tees, for  whom  he  was  afterwards  substi* 
tuted,  all  the  property  and  effects  of  the 
corporation,  in  trust,  for  the  payment  of  its 
debts.  Glenn  subsejiuently  brought  a  suit 
in  another  jurisdiction  against  a  stockhold- 
er, Hawkins.  The  right  of  Glenn  was 
through  an  assignment,  and  he  derived  title 
to  the  property  and  to  the  rights  of  tiie  cor- 
poration tnrough  a  deed.  No  question  waa 
decided  in  that  case  which  is  material  to  be 
here  considered. 

There  has  been  some  contrariety  of  opin-S 
ion  in  the  lower* Federal  courts  in  r^u^* 
to  the  right  of  a  receiver  situated  as  the 
complainant  is  in  this  suit,  to  maintain  an 
action  outside  of  the  state  of  his  appoint- 
ment In  Hazard  v.  Dura^,  19  Fed.  471, 
in  the  circuit  court  district  of  Massachu- 
setts, before  Judges  Lowell  and  Nelson,  it 
was  held  that  a  receiver  appointed  in  one 
jurisdiction  to  take  charge  of  a  fund  can- 
not sue  in  another  in  his  own  name,  though 
expressly  authorized  by  the  decree  to  main- 
tain actions  in  his  own  name. 

In  Hale  v.  Hardon,  89  Fed.  283,  Putnam, 
Circuit  Jud^  held  that  the  plaintiff,  as  re- 
ceiver appointed  in  Minnesota,  who  had 
commenced  an  action  at  law  in  the  Federal 
circuit  court  in  Massachusetts  to  enforce 
the  liability  of  a  stockholder  in  this  same 
corporation  of  Minnesota,  could  not  main- 
tain such  action  in  another  jurisdiction 
from  that  in  which  he  was  appointed.  That 
judgment  was  reversed  by  the  circuit  court 
of  appeals  in  37  C.  C.  A.  240,  95  Fed.  747, 
in  wliich  District  Judge  Aldrich  delivered 
the  opinion,  which  was  concurred  in  by  Dis- 
trict Judge  Webb,  while  Circuit  Judge  Colt 
delivered  a  dissenting  opinion.  The  judges 
were  thus  divided,  two  district  judges  in 
favor  of  the  right  of  the  plaintiff  to  main- 
tain the  action,  and  the  two  circuit  judges 
denying  it 


too 
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In  HilUker  r.  Hale,  117  Fed.  224,  the 
right  of  tuch  receiver  to  maintain  his  ac- 
tion in  a  foreign  jurisdiction  was  denied  by 
the  circuit  court  of  appeals  of  the  second 
circuit. 

In  Wigton  v.  Bosler,  102  Fed.  70,  73,  Dal- 
las, one  of  the  circuit  judges  of  the  third 
circuit,  took  the  same  view  as  Colt  and 
Putnam,  Circuit  Judges,  in  89  and  95  Fed., 
and  made  a  decree  in  accordance  with  such 
views. 

In  Hale  v.  Tyler,  104  Fed.  757,  Judge 
Putnam,  regarding  himself  bound  by  the 
decision  of  the  circuit  court  of  appeals  in 
his  own  circuit,  in  Hale  v.  Hardon,  89  Fed. 
283,  follows  the  authority  of  that  case,  but 
he  added  some  further  views  to  show  that 
the  receiver  in  Hale  v.  Hardon  was  consti- 
tuted such  under  the  general  equity  powers 
of  the  court,  and  merelv  a^  its  hand  to  as- 
sist it  in  realizing  rights  of  action  which 
vested,  not  in  the  receiver,  but  in  the  cred- 
itors. He  referred  also  to  the  case  of  Ha^- 
tcard  V.  Leeaon,  decided  by  the  supreme  ju- 
{^dicial  court  of  Massachusetts,  June  15, 
•  1900,  and  reported  in  176  Mass.  ^10,  49  L. 
R.  A.  726,  57  N.  E.  656,  in  which  tha±  court 
held  that,  as  none  of  the  ]>roceedings  in  Ten- 
nessee operated  as  an  assignment  to  the  re- 
ceiver of  the  choees  in  action  in  litigation 
in  Massachusetts,  and  ajs  the  utmost  effect 
of  the  appointment  of  a  receiver  is  to  put 
property  into  his  custody  as  an  officer  of 
the  court,  but  not  to  change  the  title,  nor 
even  the  right  of  possession,  the  receiver 
could  not  sue  in  his  own  name  in  Massachu- 
setts. 

The  question  of  comitv  cannot  avail  in  a 
ease  where  the  courts  of  the  state  in  which 
the  receiver  was  appointed  hold  that  an  ac- 
tion similar  to  the  one  brought  in  the  for- 
eign jurisdiction  cannot  be  maintained  by 
him  in  the  courts  of  the  state  of  his  ap- 
pointment 

Second.  The  other  ground  of  demurrer  is 
Chat,  whatever  remedy  may  exist  in  favor  of 
the  complainant  is  at  law,  and  that  no  caso 
is  made  which  gives  a  court  of  equity  juris- 
diction. 

It  appears  from  the  bill  and  the  record 
annexed  to  and  forming  a  part  thereof  that 
there  were  in  all  somewhere  about  five  hun- 
dred stockholders  of  the  loan  company, 
twenty-three  of  whom,  living  in  Minnesota, 
had  been  made  parties  to  the  Rogers  cred- 
itors' stdt,  and  judgments  had  been  obtained 
against  them  in  that  suit.  Forty-seven  of 
the  remainder  resided  in  Pennsylvania  and 
were  made  parties  to  this  suit,  and  the  bal- 
ance lived  in  different  states.  The  indebt- 
edness of  the  corporation  was  so  great  that 
the  liability  of  the  stockholders  was  up  to 
the  full  amount  imposed  by  the  statute  of 
^linnesota.  The  theoiy  of  the  bill  was  that 
the  Minnesota  decree  was  conclusive  (even 
upon  nonresident  stockholders  not  served 
with  process  and  not  appearing  in  that 
suit)  as  to  the  amount  of  the  indebtedness 
of  the  corporation  and  the  amount  of  its  as- 
sets, thereby  concluding  the  parties  as  to 
the  necessity  of  a  resort  to  the  stockholders' 
liability  in  favor  of  creditors,  leaving  open 


the  question  of  the  speda!  liahilily  of  eaeh 
particular  shareholder,  and  whether,  if  ooco 
liable,  his  liahility  had  ceased,  wholly  or 
partlv,  bv  reason  of  facts  pertaining  to  such 
stockholder.  No  accounting  was  asked  for, 
but  simply  a  judgment  against  each  stock- 
holder for  the  amount  of  the  par  value  of 
his  stock. 

The  jurisdiction  of  a  court  of  equity  over 
the  subject-matter  is  placed  by  the  com-ej 
plainant  upon  the  two  grounds,  among*oth-« 
ers,  that  to  sustain  such  jurisdiction  pre- 
vents a  multiplicity  of  suits,  and  also  that 
this  suit  is  an  ancillary  or  auxiliary  pro- 
ceeding brought  in  aid  of  and  to  enforce  an 
equitable  decree  of  another  court. 

1.  Upon  the  first  ground,  the  cases  are 
various  in  which  the  court  has  either  taken 
or  refused  jurisdiction,  but  one  cannot  ad- 
duce from  them  a  plain  and  uniform  rule 
by  which  to  determine  the  question.  The 
application   of   the   principles   upon   which 

i'urisdiction  has  been  suggested  or  denied 
las  been  various,  both  in  England  and  in 
this  country,  and  it  is  difficult,  if  not  im- 
possible, to  reconcile  the  cases.  The  subject 
is  discussed  at  length  in  1  Pomeroy's  Equity 
Jurisprudence,  2d  ed.  p.  318,  fi§  243  et  eeq. 
It  is  therein  shown  that  the  foundation  of 
the  jurisdiction,  or  perhaps  the  earliest  ex- 
ercise of  it  upon  this  ground,  was  in  so- 
called  "bills  of  peace,'*  where  in  one  class 
of  such  bills  the  suit  wsa  brought  to  estab- 
lish a  general  right  between  a  single  party 
and  numerous  other  persons  claiming  dis- 
tinct and  individual  interests;  the  second 
class  bdng  where  the  complainant  sought 
to  quiet  his  title  and  possession  of  land,  and 
to  prevent  the  bringing  of  repeated  actions 
of  ejectment  against  him.  The  ground  was 
that  the  title  could  never  be  finally  estab- 
lished by  indefinite  repetitions  of  such  legal 
actions.  And  again  the  question  has  arisen 
whether  the  defendants  in  a  suit  by  one 
complainant  to  establish  his  right  against 
them  all  must  be  connected  by  some  kind  of 
privity  among  themselves,  or  can  they  hold 
their  rights  wholly  separate  and  distinct 
from  each  other.  The  question  has  been 
answered  differently  by  different  courts,  and 
while  assuming  that  there  was  not  always 
a  necessity  to  show  a  common  interest  or 
privity  between  the  members  of  the  same 
class  of  defendants,  the  courts  have  also  dif- 
fered in  regard  to  the  jurisdiction  of  a  court 
of  equity  in  particular  cases,  even  upon 
such  assumption.  Numerous  cases  are  cit- 
ed by  Mr.  Pomeroy,  showing  both  sides  of 
this  question.  In  any  case  where  the  facts 
bring  it  within  the  possible  jurisdiction  of 
the  court,  according  to  the  view  taken  by 
it  in  regard  to  such  facts,  the  decision  must 
depend  largely  upon  the  question  of  the  rea- 
sonable convenience  of  the  remedy,  its  ef- 
fectiveness, and  the  inadequacy  of  the  rem- 
edy at  law.  To  sustain  the  right  to  bring^ 
I  *tlie  suit  where  the  separate  defendants  have 
no  privity  among  themselves,  two  early  and 
leading  cases  in  the  English  courts  are 
cited,  viz.:  London  v.  Perkins,  3  Bro.  P. 
C.  Tomlins's  ed.  602,  decided  in  1734,  and 
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York  r.  Pilkington,  1  Afk.  282,  decided  in 
1737. 

In  the  first  case  the  city  claimed  to  be 
entitled  to,  and  that  it  had  received  time 
oat  of  mind,  from  all  majsters  of  ships  bring- 
ing cheese  eastward  of  London  bridge  to  the 
port  of  London  to  be  sold,  a  certain  duty 
per  ton  on  such  cheese.  The  defendants,  be- 
ing CTcat  importers  of  cheese,  refused  to  pay 
the  duty,  and  it  was  shown  by  the  complain- 
ant that  the  right  of  the  city  haa  been 
proved  at  law  in  other  cases,  and  a  verdict 
given  for  the  city  in  favor  of  its  right,  and 
the  city  therefore  claimed  there  was  no  rea- 
son why  the  question  should  be  sent  to  law 
to  be  tried  ofver  again.  The  real  point  de- 
cided in  the  case  was  that  depositions  of 
witnesses  taken  in  former  causes  relating  to 
the  same  matter  for  which  a  new  suit  is  in- 
stituted against  another  party  ought  to  be 
permitted  to  be  read  as  evidence  upon  the 
Bearing  of  such  new  cause,  although  the 
witnesses  themselves  are  not  proved  to  be 
dead.  The  depositions  bein?  regarded  as 
proper  evidence,  and  the  right  at  law  hav- 
ing been  maintained,  the  Judgment  was  lor 
the  recovery  of  the  toll. 

The  second  case  waa  a  bill  filed  by  the 
mayor  of  York,  who  claimed  in  behalf  of 
the  city  to  have  been  in  possession  of  a  fish- 
enr  in  the  river  Ouse,  the  city  claiming  the 
sole  right  of  fishery;  and  the  court  held 
that  the  mavor  might  bring  a  bill  to  be 
quieted  in  the  possession,  although  he  had 
not  established  nis  right  at  law,  and  that  it 
was  no  objection,  upon  a  demurrer  to  such 
MU,  that  the  defendants  had  distinct  rights, 
for  upon  an  issue  to  try  the  general  right 
th^  may  at  law  take  advanta^  of  their 
several  (d>jections  and  distinct  rights.  The 
UU  is  described  a^  a  "bill  of  peace,"  and  it 
it  assumed  that  there  wonld  be  an  issue 
sent  to  a  court  of  law  for  trial  as  to  the  sole 
right  of  the  complainant  and  where  the  de- 
fendants might  show  their  distinct  rights. 
The  Lord  Chancellor  said: 

"Here  ai>e  two  causes  of  demurrer,  one  as- 
signed originally,  and  one  now  at  the  bar, 
that  this  is  not  a  proper  bill,  as  it  claims  a 
Jiole  right  of  fishery  against  five  lords  of 
*  manors,  ^because  they  ought  to  be  considered 
as  distinct  trespassers,  and  that  there  is  no 
general  right  that  can  be  established  a^inst 
them,  nor  any  privity  between  the  plaintiffs 
and  them.  .  .  .  But  there  are  cases 
where  bills  of  peace  have  been  brought, 
though  there  has  been  a  general  right 
claimed  by  the  plaintiff,  and  yet  no  privity 
between  the  plaintiffs  and  defendants,  nor 
any  general  right  on  the  part  of  the  defend- 
ants, and  where  many  more  might  be  con- 
cerned than  those  brought  before  the  court. 
...  I  think,  therefore,  this  bill  is  prop- 
er, and  the  more  so,  because  it  appears  there 
are  no  other  persons  but  the  defendants 
who  set  up  any  claim  against  the  plaintiffs, 
and  it  is  no  objection  that  they  have  sepa- 
rate defenses;  but  the  question  is  whether 
the  plaintiffs  hax^e  a  general  right  to  the 
sole  fishery,  which  extends  to  all  the  de- 
fendants; for,  notwithstandins  the  eeneral 
right  is  tried  and  established,  the  defend- 


ants  may  take  advantage  of  their  several 
exemptions,  or  distinct  rights." 

The  demurrer  was  therefore  overruled. 

On  the  other  hand,  in  Bouverie  v.  Pren>^ 
Hoe,  I  Bro.  Ch.  200,  decided  in  1783,  it 
was  hdd  that  a  bill  would  not  lie  against 
several  tenants  of  a  manor  for  quit  rents, 
the  plaintiff's  remedy  being  at  law,  and  the 
suit  also  multifarious  as  to  the  different 
tenants.    The  Lord  Chancellor  said: 

"Upon  what  principle  two  different  ten- 
ants, of  distinct  estates,  should  be  brought 
hither  to  hear  each  others  rights  discussed, 
I  cannot  conceive  The  court  has  gone 
jp-eat  lengths  in  bills  of  this  sort,  and  tak- 
m^  the  authority  for  granted,  I  cannot  con- 
ceive on  what  ground  such  a  suit  can 
stand." 

The  Chancellor  also  remarked  that,  where 
a  number  of  persons  claimed  one  riffht  in 
one  subject,  such  a  bill  may  be  entmained 
to  put  an  end  to  litigation.  Here  no  one 
issue  could  have  tried  the  cause  between 
any  two  of  the  parties.  See  also  Ward  r. 
Northumberland,  2  Anstr.  469,  decided  in 
the  Exchequer  in  1704.  The  court  in  that 
case  held  that  the  suit  could  not  be  main- 
tained in  e^uily  on  the  ^ound  of  prevent- 
ing a  multiplicity  of  suits,  where  the  de- 
mands against  each  of  the  defendants,  al- 
though of  the  same  nature,  were  entirely 
distinct  from  and  unconnected  with  anyS 
other  defendant.  la^such  case  each  defend-* 
ant  had  a  right  to  object  to  the  joining  of 
any  distinct  and  unconnected  causes  of  ac- 
tion. 

To  the  same  effect  is  Birkley  v.  Presgra/oo, 
1  East,  220,  227,  decided  in  the  King's 
bench  in  1801.    In  that  case  the  court  said: 

"But  generally  speaking,  a  court  of  equi- 
ty will  not  take  cognisance  of  distinct  and 
separate  claims  of  different  persons  in  one 
suit,  thouffh  standing  in  the  same  relative 
situation.'^ 

In  Weaie  v.  Weat-MiddUsecB  Waterwork^^ 
1  Jac.  &  W.  358,  decided  in  1820,  the  Lord 
Chancellor,  in  holding  that  the  suit  would 
not  lie,  referred  to  the  case  oi  York  v.  FiU> 
kington,  and  said: 

"For  where  the  plaintiffs  stated  them- 
selves to  have  the  exclusive  right,  it  signi- 
fied nothing  what  particular  rights  might 
be  set  up  against  them;  because  it 
they  prevailed,  the  rights  of  no  other  per- 
sons could  stand;  and  it  has  been  long  set* 
tied  that  if  any  person  has  a  common  right 
against  a  great  many  of  the  Ring's  sub- 
jects, inasmuch  as  he  cannot  contend  witli 
all  the  Kin^s  subjects,  a  court  of  equity 
will  permit  him  to  file  a  bill  against  some 
of  them;  taking  care  to  bring  so  many  per- 
sons before  the  court  that  their  interests 
shall  be  such  as  to  lead  to  a  fair  and  honest 
support  of  the  public  interest;  and  when  a 
decree  has  been  obtained,  then,  with  re- 
spect to  the  individuals  whose  interest  is 
so  fully  and  honestly  established,  the  court, 
on  the  footing  of  the  former  decree,  will 
carry  the  benefit  of  it  into  execution  a^inst 
other  individuals  who  were  not  parties." 

In  Marstlis  v.  Morris  Canal  d  Bkg,  Co. 
1  N.  J.  £q.  31,  decided  in  1830,  it  was  held 
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that  tbe  plaintiff  could  not  maintain  «n  no- 
tion agaiDBt  Beveral  defendants  to  reoofver 
matters  of  different  natures  against  them. 
It  was  a  suit  in  equity  by  several  landoiwn- 
ers  of  different  lands  not  coming  under  a 
common  title,  acainst  the  defendant  for 
taking  their  lantu  for  the  purposes  of  its 
incorporation,  and  not  payins  or  compen- 
sating the  owners  therefor.  It  was  alleged 
thatthe  company  was  insolvent,  ajad  it  was 
prayed  that  an  account  might  be  taken  and 
damages  awarded  to  the  complainants  for 
the  injuries  already  sustained,  and  for 
compensation,  and  an  injunction  restrain- 
ging  the  company  from  occupying  the  land 

•  was  ^  asked  for.  The  court  held  the  bill 
could  not  be  maintained,  as  the  same  was 
multifarious,  and  said  the  fact  that  the 
plaintiffs  had  a  common  Interest  in  the 
question,  and  that  to  sustain  the  jurisdic- 
tion would  relieve  the  necessity  of  a  num- 
ber of  suits  at  law  brought  b^  the  separate 

Slaintiffs,  would  not  confer  jurisdiction  on 
lie  court  upon  any  principle  of  equity. 
In  Demarest  v.  Uardham,  34  K.  J.  Eq. 
469,  decided  in  1881,  several  persons  owning 
distinct  parcels  of  land,  or  occupying  differ- 
ent dwellings,  and  having  no  common  inter- 
est, sought  to  restrain  a  nuisance  in  conse- 
quence of  the  special  injury  done  to  each 
particular  property,  and  it  was  held  that 
each  must  bring  a  separate  suit  and  obtain 
relief,  if  at  all,  upon  nis  own  special  wron^;. 
It  was  said  that  several  persons  might  join 
to  restrain  a  nuisance  wnich  is  common  to 
all  and  effects  each  in  the  same  way, — ^in- 
stancing slaughter  houses  in  a  populous 
part  of  the  town,  and  the  offensive  and  dele- 
terious odors  there  generated  being  allowed 
to  diffuse  themselves  throughout  the  neigh- 
borhood. In  such  cases  all  injuriously  affect- 
ed by  them  may  join  in  the  same  suit,  for  in 
such  a  case  the  injury  Is  a  common  one, 
and  the  object  of  the  suit  is  to  give  protec- 
tion to  each  suitor  in  the  enjoyment  of  a 
common  right.  To  the  same  effect  is  Row 
hotha^n  V.  Jones,  47  N.  J.  Eq.  337,  19  L.  R. 
A.  663,  20  Atl.  731,  decided  in  1890. 

Then  there  were  cases  arising  by  reason 
of  the  so-called  Schuyler  frauds,  such  as 
New  York  A  N.  H.  R.  Co.  v.  Schuyler,  17 
N.  T.  592,  602,  on  demurrer,  decided  in 
1858;  again  reported  on  appeal  from  the 
judgment  on  the  merits,  in  34  N.  T.  30,  de- 
cide in  1865.  These  were  very  complicated 
questions  arising  by  reason  of  the  frauds 
referred  to,  and  jurisdiction  was  maintained 
upon  what  might  be  termed  general  princi- 
ples of  necessity  for  the  purpose  of  quiet- 
ing what  would  otherwise  have  been  endless 
litigation,  and  as  stated  by  Davis,  J.,  in  34 
N.  Y.,  the  case  was  not  decided  upon  any 
one  head  of  equity  jurisdiction. 

In  Third  Ave,  R,  Oo.  v.  New  York,  54  N. 
T.  159,  defendants  had  commenced  seventy- 
seven  actions  to  recover  penalties  for  viola- 
tion of  a  city  ordinance.  The  company 
commenced  this  action  to  restrain  their 
prosecution  until  the  right  could  be  deter- 
^  mined  in  one  of  the  actions,  and  the  suit 

•  was  maintained*  on  the  ground  of  thereby 


pnventing  ▼eratlou  Utlgatlon  in  a  mnltl- 
plicity  of  suits. 

In  Saratoga  Oovntff  r.  Deyoe,  77  N.  Y. 
219,  questions  of  the  indebtedness  of  the 
county  upon  certain  certificates  wrongfully 
issued  by  its  treasurer  were  complicated 
with  questions  of  the  liability  of  tnecoun* 
f^  to  various  holders  of  the  certificates,  and 
the  court  held  a  suit  in  eauity  could  be  sus- 
tained, making  all  the  holders  of  the  differ- 
ent certificates  puties,  because  a  multipl ic- 
ily of  suits  would  thereby  be  avoided  and 
the  whole  question  more  conveniently  and 
properly  disposed  of,  all  the  defendants 
having  in  fact  a  common  interest. 

In  Meyer  v.  Phillipa,  97  N.  Y.  486,  49 
Am.  Rep.  638,  the  suit  was  sustained  as  one 
to  quiet  the  title  of  plaintiff,  the  acts 
threatened  by  various  defendants  being  un- 
der a  claim  of  right^  and  being  of  exactly 
the  same  nature,  l£e  issue  being  the  same  in 
aU. 

Cases  in  sufficient  number  have  been  cited 
to  show  how  divergent  are  the  decisions  on 
the  (juestion  of  jurisdiction.  It  is  easy  to 
sajr  it  rests  upon  the  prevention  of  a  multi- 
plicity of  suits,  but  to  say  whether  a  par^ 
ticular  case  comes  within  the  principle  is 
sometimes  a  much  more  difficult  task. 
Each  case,  if  not  brought  directly  within 
the  principle  of  some  preceding  case,  must^ 
as  we  think,  be  decided  upon  its  own  merite 
and  upon  a  survey  of  the  real  and  substan- 
tial convenience  of  all  parties,  the  adequacj 
of  the  legal  remedy,  the  situations  of  the 
different  parties,  the  points  to  be  contested 
and  the  result  which  would  follow  if  juris- 
diction should  be  assumed  or  denied;  these 
various  matters  being  factors  to  be  taken 
into  consideration  upon  the  question  of 
eoui table  jurisdiction  on  this  ground,  and 
whether  \i'ithin  reasonable  and  fair  grounds 
the  suit  is  calculated  to  be  in  truth  one 
which  will  practically  prevent  a  multiplic* 
ity  of  litigation,  and  will  be  an  actual  con- 
venience to  all  parties,  and  will  not  unrea- 
sonably overlooK  or  obstruct  the  material 
interests  of  any.  The  single  fact  that  % 
multiplicity  of  suits  may  be  prevented  by 
this  assumption  of  jurisdiction  is  not  in 
all  eases  enough  to  sustain  iU  It  might  be 
that  the  exercise  of  equitable  jurisdiction 
on  this  ^ppound,  while  preventing  a  formal 
multiplicity  of  suits,  would  nevertheless  be 
attenaed  with  more  and  deeper  inconven-^ 
ience  to  the  defendants  than^would  be  com-* 
pensated  for  by  the  convenience  of  a  single 
plaintiff;  and  where  the  case  is  not  covered 
by  any  controlling  precedent  the  inconven- 
ience mijrht  constitute  good  ground  for 
denying  jurisdiction. 

We  are  not  disposed  to  deny  that  juris- 
diction on  the  ground  of  preventing  a  mul- 
tiplicity of  suits  may  be  exercised  in  many 
cases  in  behalf  of  a  single  complainant 
against  a  number  of  defendants,  although 
there  is  no  common  titie  nor  community  of 
rights  or  interest  in  the  subject-matter 
among  such  defendants,  but  where  there  Is 
a  community  of  interest  among  them  in  the 
questions  of  law  and  fact  involved  in  thn 
general  controversy. 
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Is  then,  opon  the  complainant's  theory 
of  this  case,  any  such  common  interest 
among  these  defendants  as  to  the  questions 
of  fact  that  may  be  put  in  issue  between 
them  and  the  plaintiff?  Each  defendant's 
defense  may,  and  in  all  probability  will,  de- 
pend upon  totally  different  facts,  upon  dis- 
tinct and  particular  contracts,  made  at  dif- 
ferent times,  and  in  estahlishing  a  defense, 
even  of  like  character,  different  witnesses 
would  probably  be  required  for  each  defend- 
ant, and  no  defendant  has  any  interest  with 
another. 

In  this  ease  from  the  complsinant's  own 
bill,  the  amount  demanded  is  the  full 
amount  of  the  par  value  of  the  shares  held 
by  each  defendant.    In  Kennedy  v.  (Hhaortf 

8  Wall.  498,  505,  10  L.  ed.  476,  478,  a  re- 
ceiver brought  suit  to  recover  from  the 
■tockholders  of  an  insolvent  national  bank 
the  statutory  liability  imposed  upon  them, 
and  in  the  course  of  tiie  opinion  it  was  stat- 
ed by  the  court: 

''Where  the  whole  amount  is  sought  to  be 
recovered  the  proceeding  must  bo  at  law. 
Wheore  less  is  required,  the  proceeding  may  be 
in  equity,  and  in  such  case  an  interlocutory 
decree  may  bo  taken  for  contribution,  and 
the  case  may  stand  over  for  the  further  ac- 
tion of  the  court,  if  such  action  should  sub- 
sequenUy  prove  to  be  necessary, — ^until  the 
fnll  amount  of  the  liability  is  exhausted." 

In  Bailey  v.  TiUinghaet,  40  C.  C.  A.  93, 

09  Fed.  801,  this  statement  of  the  law  was 
recognized,  and  the  cases  of  Casey  v.  OalH, 
94  U.  S.  673,  24  L.  ed.  168,  and  United 
States  V.  Knox,  102  U.  S.  422,  26  L.  ed.  216, 
were  referred  to  as  recognizing  the  same 

g  rale.  In  United  States  v.  Know,  the  court 
*  approved  and  reaffirmed  the  rule  laid^down 
in  Kennedy  v.  Oibson,  and  one  of  those  rules 
was  that»  when  the  whole  amount  was 
sought  to  be  recovered,  the  proceeding  must 
be  at  law. 

The  facts  surrounding  the  present  case 
and  the  reasons  for  holding  that  they  do  not 
bring  it  within  the  principle  of  preventing 
a  multiplicity  of  suits  are  so  well  stated  in 
the  opinion  of  McPherson,  District  Judge, 
in  this  case  (102  Fed.  790),  that  we  quote 
the  same.  After  speaking  of  the  alleged 
conclusiveness  of  the  Minnesota  decree  upon 
the  question  therein  decided,  the  judge  con- 
tinued: 

"Thereafter  a  different  question  arose  for 
determination,  namely.  Can  the  assessment 
be  lawfully  enforced  against  the  individuals 
char^  therewith?  And  in  tMs  question 
the  interest  of  each  stockholder  is  separate 
and  distinct.  The  bill  asserts  the  conclu- 
siveness of  the  Minnesota  decree  upon  the 
defendants,  so  far  as  the  necessity  for  the 
assessment  and  the  amount  charged  against 
each  stockholder  are  concerned.  Hancock 
Nat,  Bank  v.  Famum,  176  U.  S.  640,  44  L. 
ed.  619,  20  Sup.  Ct  Rep.  506.  Assuming 
that  position  to  be  sound  (and,  if  I  do  not 
•o  aMome  it;  if  these  questions  are  still 
open  for  determination,  so  far  as  the  Penn- 
^Ivania  stockholders  are  to  be  affected, — the 


bill  must  fail  for  want  of  necessaiy  parties)^ 
it  is  clear  that  only  two  classes  of  questions 
remain  to  be  decided:  The  first  is  whether 
a  given  stockholder  was  ever  liable  as  such; 
and  the  second  is  whether,  if  he  were  origi- 
nally liable,  his  liability  has  ceased,  either 
in  whole  or  in  part.  Manifestly,  as  it 
seems  to  me,  the  defendants  have  no  com- 
mon interest  in  these  questions,  or  in  the 
relief  sought  by  the  receiver  against  each 
defendant.  The  receiver's  cause  of  action 
against  each  defendant  is,  no  doubt,  similar 
to  his  cause  of  action  acainst  every  other, 
but  this  is  only  part  of  the  matter.  The 
real  issue,  the  actual  dispute,  can  only  be 
known  after  each  defendant  has  set  up  his 
defense,  and  defenses  may  vary  so  widely 
that  no  two  controversies  may  be  exactly  or 
even  nearly  alike.  If,  as  is  sure  to  happen, 
differing  defenses  are  put  in  by  different  d^ 
fendants,  the  bill  evidently  becomes  a  single 
proceeding  only  in  name.  In  reality  it  is  • 
congeries  of  suits  with  little  relation  to  each 
other,  except  there  is  a  common  plaintiff 
who  has  similar  claims  against  many  per-S 
sons.  But  as  each  of  these^persons  became* 
liahle,  if  at  all,  by  reason  of  a  contract  en- 
tered into  by  himself  alone,  with  the  mak* 
ing  of  which  his  oodefendants  had  nothing 
whatever  to  do,  so  he  continues  to  be  liable^ 
if  at  all,  because  he  himself,  and  not  they, 
has  done  nothing  to  dischar^  the  liability. 
Suppose  A  to  aver  that  his  signature  to  the 
subscription  list  was  a  forgery;  what  con- 
nection haa  that  averment  with  B's  conten- 
tion that  his  subscription  was  made  by  an 
agent  who  had  exceeded  his  powers?  or 
with  C's  defense  that  his  subscription  was 
obtained  by  fraudulent  representations?  or 
with  D's  defense  that  he  has  discharged  his 
full  liability  bv  a  voluntary  payment  to  the 
receiver  himself?  or  with  E's  defense  that 
he  has  paid  to  a  creditor  of  the  corporation 
a  larger  sum  than  is  now  demanded?  These 
are  separate  and  individual  defenses,  having 
nothing  in  common;  and  npon  each  the  de- 
fendant setting  it  up  is  entitled  to  a  trud 
l^  jury,  although  it  may  be  somewhat 
troublesome  and  expensive  to  award  him  his 
constitutional  right.  But,  even  if  the 
ground  of  diminished  trouble  and  expense 
may  sometimes  be  sufficient,  I  should  still 
be  much  inclined  to  hesitate  before  I  con- 
ceded the  superiority  of  the  equitable  rem- 
edy in  the  present  case.  Such  a  bill  as  is 
now  before  the  court  is  certain  to  be  the 
beginning  of  a  long  and  expensive  litiga- 
tion. The  hearings  are  sure  to  be  pro- 
tracted. Several,  perhaps  many,  counsel 
will  no  doubt  be  concerned,  whose  conven- 
ience must  be  consulted.  The  testimony 
will  soon  grow  to  be  voluminous.  The  ex- 
pense of  printing  will  be  large.  The  costs 
of  witnesses  will  not  in  any  degree  be  di- 
minished, and,  if  some  docket  costs  may  be 
escaped,  this  is  probehly  the  only  pecuniary 
advantage  to  be  enjoyed  by  this  one  cum- 
bersome bill  over  separate  actions  at  law." 
We  are  in  accord  witli  the  views  thus  ex« 
pressed,   and  we  therefore  must  deny  the 
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Jarisdiction  of  equity,  so  fax  as  it  is  based 
upon  the  asserted  prevention  of  a  multiplic- 
U^  of  suits. 

There  remains  the  farther  question  of 
mftintAJning  the  suit  on  the  ground  that  it 
is  ancillary  or  auxiliary  to  the  decree  of  the 
Minnesota  court,  and  aids  in  its  enforce- 
ment. We  think  this  contentioD  cannot  be 
sustained. 

In  the  first  place,  all  the  nonrwident 
stockholders  were  but  nominal  parties  in 
the    Minnesota    suit.    Their    names 


g  merely  placed  in  its  titla  No  service  of 
•  process  was  ever  made^on  one  of  them,  and 
as  the  suit  was  not  one  in  which  service  by 
publication  of  process  could  be  ordered, 
there  was  nothing  in  the  nature  of  the  suit 
to  give  them  notice  or  to  enable  the  court 
to  give  judgment  against  them  without  their 
appearing.  The  court  did  not  assume  to 
give  any  such  judgment.  Indeed,  the  com- 
plainant averred  there  were  no  means  of  ob- 
taining jurisdiction  over  the  nonresident 
stockholders,  and  the  court  assumed  that  it 
had  no  jurisdiction  over  them,  and  on  ac- 
count of  such  lack  of  jurisdiction  it  only 
gave  judgment  against  tiioee  resident  stock- 
holders who  were  parties  to  the  suit.  The 
complainant  claims  that  the  nonresident 
stockholders  are  bound  because  the  corpora- 
tion was  a  party,  not  because  they  were 
parties  to  the  suit.  There  is  no  decree  or 
judgment,  therefore,  against  the  stockhold- 
ers who  were  nonresidents.  The  claim  that 
they  are  bound  by  certain  findings  of  fact  by 
the  court,  because  of  the  corporation  being 
a  party  and  in  law  representing  them  to 
that  extent,  assuming  it  for  this  purpose 
to  be  well  founded,  is  far  from  transform- 
ing a  decree  against  resident  stockholders 
into  one  against  nonresidents  who  were  not 
parties  to  the  action.  Even  assuming  that 
the  decree  concludes  them  upon  certain  facts 
found  in  that  action,  where  there  was  no 
decree  against  them,  still,  another  action  in 
another  jurisdiction  to  enforce  their  liabil- 
ity as  originally  created  hy  statute  cannot, 
within  any  reason,  be  said  to  be  one  to  en- 
force the  former  judgment.  Indeed,  it  is 
because  of  the  very  fact  that  no  judgment 
was  or  could  be  obtained  against  the  non- 
resident stockholders  in  the  Minnesota  suit 
that  the  Pcnnslvania  Federal  court  is  asked 
to  exercise  its  jurisdiction  and  give  judg- 
ment against  the  defendants  on  their  statu- 
tory liability.  This  does  not  make  the 
Pennsylvania  suit  ancillaiy  to  the  Minne- 
sota decree  for  the  purpose  of  enforcing  it, 
for  there  is  no  decree  against  them  to  be  en- 
forced. There  is  only  a  claim  that  they  are 
bound  by  certain  facts  found  in  another  ac- 
tion to  which  they  were  not  parties  in  any 
but  a  merely  formal  and  nominal  sense. 

We  think  that»  upon  grounds  discussed 
herein,  the  judgments  of  the  oourte  below 
were  right,  and  tHey  are  therefore  affirmed^ 

Mr.  Justice  Brewer  dissented. 


Oct.  Tkbi^ 

(188  U.  8.  42) 
GEORQB  H.  EARLE«  Jr.,  Receiver  of  the 
Chestnut  Street  National  Bank,  Plff.  4m 
Brr^ 

SUSAN  CARSON. 

National  hanks — liability  of  shareholders-^ 
transfer  of  stock — bona  fides — reduction 
of  reserve — knowledge  of  insolvenoy-^f^ 
nancial  condition  of  purchaser. 


1.  The  presumption  of  liability  for  an 
ment  on  shares  of  stock  In  an  insolvent  na^ 
tlonal  Imnk,  arising  from  the  preience  of  a 
penon*8  name  on  the  stock  raster.  Is  r»> 
hntted  by  evidence  that  a  bona  fide  sale  of 
the  stock  had  been  made,  and  tbat  the  vendor 
had  performed  every  duty  which  the  law  Im- 
posed In  order  to  secure  the  transfer  on  the 
registry  of  the  bank. 

2.  A  transfer  of  stock  of  a  national  bank,  made 
with  knowledge  of  the  fact  that  the  reserve 
of  the  bank  is  below  the  limit  fixed  by  U.  S. 
Rev.  Stat.  |  6191  (U.  S.  Comp.  Stat.  1901, 
p.  8486),  does  not  create  a  presumption  of 
bad  faith  which  will  avoid  the  transaction  as 
a  fraud  on  the  bank's  creditors  In  the  event 
of  the  future  suspension  of  the  bank,  since 
the  statute  creates  no  presumption  of  Inabli- 
Ity  to  continue  business  as  a  consequence  of 
a  reduction  of  the  reserve  below  the  legal  re> 
quirement. 

8.  A  bona  fide  sale  of  stock  of  a  national  bank, 
made  In  the  exercise  of  the  power  given  to 
stockholders  by  U.  8.  Rev.  Stat.  |  6189  (U. 
S.  Comp.  Stat.  1901,  p.  8461) ,  to  transfer  their 
stock  **like  other  personal  property,'*  was  not 
void  as  a  fraud  on  the  bank's  creditors  be- 
cause the  bank  was  Insolvent  at  the  time  of 
the  transfer  in  the  sense  that  its  assets  were 
then  unequal  to  the  discharge  of  its  liabili- 
ties, when  such  fact  was  unknown  to  the 
seller  of  the  stock  at  the  time  of  the  sale. 

4.  The  Insolvency  of  the  purchaser  of  shares 
of  stock  of  a  national  bank  which  subse- 
quently suspends  business  does  not  render  the 
sale  void  as  in  fraud  of  the  bank's  creditors; 
where  the  Insolvency  at  the  purchaser  Is  •» 
known  to  the  seller. 

[No.  83.1 

Argued  November  11,  190t.    Decided  Janu- 
ary 19,  1903. 

IN  ERROR  to  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
trisd  court  in  favor  of  defendant  in  a  suit 
to  enforce  the  liability  of  a  shareholder  in 
a  national  bank.     Affirmed. 

See  same  case  below,  46  C.  C.  A.  498,  107 
Fed.  639. 

Statement  hv  Mr.  Justice  WMte: 
When  the  Chestnut  Street  National  Bank$ 
of  Philadelphia*  suspended  payment  and  its* 
doors  were  closed,  there  stood  on  the  stock 
register  ten  shares  in  the  name  of  the  de- 
fendant in  error.    A  call  having  been  made 
by  the  Comptroller  for  the  sum  of  the  double 
liability,   this  suit  waa  commenced  to  re- 
cover the  amount.    The  defense  was:  First, 
that  prior  to  the  suspension  of  the  bank  the 
defendant  had,  in  good  faith,  sold  the  stock 
standing   in   her   name   for  a   full   market 
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prices  which  h&d  heen  paid  her;  seoond, 
that»  in  oonsummatioii  of  such  sale,  she 
had,  by  her  agent,  delivered  to  tho  proper 
officer  of  the  uink  in  its  hanking  house,  at 
the  place  where  transfers  were  made,  the 
stock  certificate^  with  an  adequate  power 
of  attorney  to  make  the  transfer,  and  re- 

auested  that  the  stock  be  transferred;  third, 
iiat  the  officer  of  the  bank  said  that  the 
transfer  would  be  made  as  reauested,  and 
the  defendant  was  isnorant  of  the  fact  that 
the  officer  hajd  failea  to  discharge  his  duty; 
fourth,  that,  as  the  defendant  had  done 
everything  which  the  law  required  her  to 
do  to  secure  the  transfer,  she  bad  ceased  to 
be  a  stockholder,  and  was  not  responsible. 

In  submitting  the  case  to  the  jury  the 
court  instructed:  First,  that  the  presence 
of  the  name  of  the  defendant  on  the  stodc 
regplster  created  a  presumption  of  liability. 
Tills,  however,  the  jury  wui  informed,  was 
not  conclusive  but  mi^t  be  rebutted.  Such 
rebuttal,  the  court  charsed,  would  result  if 
it  was  proved  that  the  defendant  had  made 
a  bona  fide  sale  of  her  stock,  and  had,  at  the 
proper  time  and  place,  handed  to  the  proper 
officer  of  the  bank  a  power  to  transier  the 
some,  although  the  officer  of  the  bank  had 
n^lected  to  fulfil  his  dutv  in  the  premises. 
Seoord,  after  charginj;  fully  and  accurately 
as  to  the  proof  essential  to  show  a  bona  fide 
sale  of  stock  in  a  national  bank,  the  court 
having,  during  the  trial,  ai>plied  a  like  rule 
in  passing  on  the  admissibility  of  evidence^ 
instructed  the  jury  if  the  evidence  estab- 
lished that  a  sale  of  such  character  had 
been  made  while  the  bank  waa  a  ffoing  con- 
cern, the  defendant  would  not  be  liahfe,  be- 
cause, unknown  to  her,  the  bank  was,  at 
the  time  of  the  salet,  in  fact  insolvent.  And 
the  same  principle  was  applied  to  the  un- 
known insolvencv  of  the  person  to  whom 
the  stock  was  sold.  There  was  verdict  and 
J  Judgment  for  the  defendant,  which  was  af- 
•  firmed  by  the  circuit  court  of* appeals; 
thereupon  this  writ  of  error  was  prosecuted. 

Jfettrs.  Oliarles  Biddle  and  Asa  W. 
Waters  for  plaintiff  in  error. 

Mr.  Blcliard  O.  Dale  for  defendant  in 
error. 

Mr.  Justice  Wliite,  after  making  the 
forecoing  statement,  delivered  the  opinion 
of  the  court: 

In  the  argument  at  bar  all  but  three  of 
the  grounds  of  error  specified  in  the  circuit 
court  of  appeals  and  assigned  oo  the  allow- 
ance of  this  writ  were  expressly  waived.  In 
stating  the  case  we  havei,  ther^ore,  called 
attention  only  to  the  facts  and  prooeedii^ 
essential  to  an  elucidation  of  the  three 
questions  now  pressed,  and  hence,  disre- 
garding the  grounds  of  error  which  are  ob- 
solete, we  come  to  consider  the  real  issues. 

1.  Treating  the  facts  as  foreclosed  by  the 
▼erdicty  the  circuit  court  of  appeals  held 
that  the  trial  court  rig:htly  instructed  that 
the  presumption  of  liability  begotten  by  the 
presence  of  the  name  on  Uie  stock  resister 
would  be  rebitted  if  the  jury  found  the[ 
fact  to  be  that  a  bona  fide  sale  of  the  stock 


had  been  made,  and  that  the  defendant  had 
performed  evory  duty  which  the  law  im- 
posed on  her  in  order  to  secure  a  transfer 
on  the  re^strv  of  the  bank.  The  correct- 
ness of  this  ruling  is  not  open  to  controver- 
sy. Matteson  v.  Dent,  176  U.  S.  621,  44  L. 
ed.  671,  20  Sup.  Ct.  Rep.  419;  Whitney  v. 
Butler,  118  U.  S.  656,  30  L.  ed.  266,  7  Sup. 
Ct.  Rep.  47.  But,  it  is  urged,  the  court 
erroneously  assumed  the  bona  fides  of  the 
sale  to  have  been  concluded  by  the  verdict, 
since  the  trial  court  mistakenly  refused  to 
instruct  the  jury  that  the  sale  of  the  stock, 
though  in  every  other  respect  lawful,  could 
not  Ee  so  treated  by  the  jury  if,  as  a  mat- 
ter of  fact,  it  was  found  that  at  the  time- 
of  the  sale«  to  the  knowledge  of  the  defend- 
ant, the  reserve  of  the  bank  was  below  the 
limit  fixed  by  law.  Rev.  Stat.  6191,  U.  8. 
Comp.  Stat.  1901,  p.  3486.  To  sustein  this 
contention  it  is  argued  that,  by  operation 
of  law,  when  the  reserve  of  a  national  bank 
falls  below  the  maximum  provided  in  the 
stetute,  eveiy  transfer  of  stock  made  by  a!^ 
"person  having  knowlede^  of  the  fact  creates* 
a  legal  presumption  of  bad  faith,  and,  there- 
fore, in  the  event  of  the  future  suspension 
of  the  bank,  avoids  the  transaction.  But 
the  statute  creates  no  presumption  of  ina- 
bility to  continue  business  as  a  consequence 
of  the  reduction  of  the  reserve  below  the 
l^al  requirement.  On  tlie  contrary,  the 
statute  expressly  contemplates  the  contin- 
uance of  business  by  a  bank,  although  its 
reserve  may  have  fallen  below  the  standard, 
since  it  merelv  forbids  the  making  bjr  a 
bank  of  certain  enumerated  transactiona 
durine  the  period  when  the  reserve  is  im- 
paired. Whether  the  provisions  just  re- 
ferred to  are  mandatory  or  directory,  we 
are  not  called  upon  to  determine,  but  cer- 
tainly, in  either  event,  they  clearly  refute 
the  construction  of  the  stetute  which  would 
be  necessary  in  order  to  sustein  the  propo- 
sition. True,  the  law  confers  authority  on 
the  Comptroller,  in  his   discretion,  to  re- 

Suin*  a  bank,  whose  reserve  has  fallen  below 
iie  l^^l  limit,  to  restore  the  reserve  with- 
in thirty  days,  and  moreover  gives  power  to 
the  Comptroller,  with  the  approval  of  the 
Secretory  ol  the  Treasury,  to  appoint  a  re- 
ceiver when  a  bank  fails  to  comply,  after 
tlie  thirty  days,  with  the  demand  made. 
These  provisions,  however,  but  add  cogency 
to  the  view  that  it  cannot  be  implied  that 
the  mere  reduction  of  the  reserve  below  the 
legal  limit,  as  a  matter  of  law,  suspends  the 
business  of  the  bank,  or,  what  would  be 
tantamount  thereto,  affecte  with  a  legal 
presumption  of  bad  faith  all  transactiona 
made  with  or  concerning  the  bank  during- 
the  period  while  the  reserve  is  impaired. 

2.  The  proposition  which  arises  under 
this  head  is  that  it  was  erroneously  ruled 
that  the  insolvency  of  the  bank  when  the 
sale  of  stock  was  made  was  irrelevant  un- 
less the  fact  of  insolvency  was  known  to  the 
sdler,  and  the  sale  was  made  to  avoid  im- 
pending liability, — ^that  is,  in  contempla- 
tion of  insolvency.  It  is  undisputed  that 
at  the  date  when  the  stock  was  sold  the 
doors  of  toe  bank  were  open,  and  It  had  not 
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failed  in  busineBS.  Hence,  the  proposition 
U  this:  Although  a  national  bank  nas  not 
suspended  payment,  all  sales  of  its  stock, 
whatever  mav  be  the  good  faith  with  which 
they  are  made,  are  void  if  it  develops  that 
$at  the  date  of  the  sale  the  assets  of  the 

•  bank,  if  they  had  *been  then  realized  on, 
would  have  been  insufficient  to  pay  its  debts. 
The  proposition  la  supported  by  what  is  as- 
sumed to  be  the  essential  nature  of  the 
double  liability  of  a  stockholder  in  a  na- 
tional bank  and  the  time  when  such  liabil- 
ity, by  operation  of  law,  becomes  irrevo- 
cably fixed.  Passing  for  a  moment  an  anal- 
ysis of  the  premises  upon  which  the  argu- 
ment proceeds,  let  us  determine  the  result 
to  which  it  necessarily  leads.  Proceeding 
to  do  so,  it  becomes  clear  that  the  effect  m 
maintaining  the  argument  would  be  to  vir- 
tually prevent  the  exercise  of  the  power  to 
transfer  stock  "like  other  personal  prop- 
erly," which  the  statute  gives  in  express 
terms.  Rev.  Stat  6139,  U.  S.  Comp.  Stat. 
1901,  p.  3461.  That  such  would  be  the  re- 
sult if  the  validity  of  every  sale  of  stock 
depended,  not  upon  the  ^ood  faith  of  the 
■eUer,  but  upon  the  condition  of  the  bank 
as  subsequently  developed  is,  we  think,  obvi- 
ous. Certainly,  it  cannot  in  reason  be  said 
that  the  power  would  exist  to  sell  stock  like 
any  other  personal  property  if,  before  the 
power  could  be  exercised,  the  seller  must 
examine  the  affairs  of  the  bank,  marshal 
its  assets  and  liabilities  in  order  to  form 
an  accurate  judgment  as  to  the  precise  con- 
dition ot  the  bank.  But  it  has  long  since 
beexL  pointed  out  {First  Nat.  Bank  v.  Lct^ 
fUer,  11  Wall.  377,  20  L.  ed.  174),  that— 

"The  power  to  transfer  their  stock  is  one 
of  the  most  valuable  franchises  conferred 
by  Congress  on  banking  associations.  With- 
out this  power,  it  can  readily  be  seen  the 
value  of  Uie  stock  would  be  greatly  lessened, 
and,  obviously,  whatever  contributes  to 
make  the  shares  of  stock  a  safe  mode  of  in- 
vestment^ and  easily  convertible,  tends  to 
enhance  their  value.  It  is  not  less  the 
interest  of  the  shareholder  than  the  public, 
that  the  certificate  representing  his  stock 
should  be  in  a  form  to  secure  public  confi- 
dence, for  without  this  he  could  not  nego- 
tiate it  to  any  advantage. 

"It  is  in  obedience  to  this  requirement 
tha±  stock  certificates  of  all  kinds  have  been 
construed  in  a  way  to  invite  the  confidence 
of  business  men,  so  that  they  have  become 
the  basis  of  commercial  transactions  in  all 
the  large  cities  of  the  country,  and  are  sold 
in  open  market  the  same  as  other  securi- 
ties. Although  neither  in  form  nor  char- 
acter negotiable  paper,  they  approximate  to 
5  it  as  nearly  as  practicable." 

•  ^And  in  the  same  case  (p.  376,  L.  ed.  p. 
374),  attention  was  called  to  the  fact  that 
the  purpose  of  Congress  in  making  the  cer- 
tificates transferable  had  been  clearly  mani- 
fested by  the  repeal,  in  adopting  the  na- 
tional banking  act  of  1864  [13  Stat  at  L. 
99,  chap.  106],  of  §  36  of  the  act  of  1863 
[12  Stat  at  L.  665,  675,  chap.  58],  which 
subjected  any  transfer  of  stock  in  a  nation- 
al bank  to  debts  due  to  the  bank  by  the 


seller  of  the  stock.  To  maintain  the  prop- 
osition, then,  would  compel  us  to  give  an 
interpretation  to  the  statute  which  would 
destroy  one  of  its  essential  features,  under 
the  guise  of  giving  effect  to  another  provi- 
sion of  the  same  statute;  in  other  words, 
to  destroy  the  law  under  the  pret^ct  of  en- 
forcing it  But  the  controlling  principle  i« 
that,  when  reasonably  possible,  a  statute 
should  be  so  interpreted  as  to  harmonize  all 
its  requirements  by  giving  effect  to  the 
whole. 

Moreover,  when  other  parts  of  the  statute 
are  brought  into  view  tne  reduoHo  ad  a&- 
aurdum  to  which  the  proposition  leads  is 
additionally  showxL  Thus,  it  is  provided 
(Rev.  Stat  $  6242,  U.  S.  Comp.  Stat  1901, 
p.  3517),  thalr- 

''All  transfers  of  the  notes,  bonds,  bills 
of  exchange,  or  other  evidences  of  debt  ow- 
inff  to  any  national  banking  association,  or 
all  deposits  to  its  credit;  all  assignments  of 
mortgages,  sureties  on  real  estate,  or  of 
jud^ents  or  decrees  in  its  favor;  all  de- 
posits of  money,  bullion,  or  other  valuable 
thin?  for  its  use,  or  for  the  use  of  any  of 
its  shareholders  or  creditors;  and  all  pay- 
ments of  money  to  either,  made  after  the 
commission  of  an  act  of  insolvency,  or  in 
contemplation  thereof,  made  with  a  view 
to  prevent  the  application  of  its  assets  in 
the  manner  prescribed  by  this  chapter,  or 
with  a  view  to  the  preference  of  one  cred- 
itor to  another  except  in  payment  of  its  cir- 
culating notes,  shall   be  utterly  null   and 

void,  r  .  ." 

This,  by  a  n^;ative  alBrmative,  establish- 
es the  validity  of  all  contracts,  otherwise 
lawful,  made  by  the  bank  concerning  its  as- 
sets before  its  failure,  albeit  at  the  time 
such  contracts  were  made  the  bank  was  In- 
solvenl^  unless  the  contracts  come  within 
the  restrictions  which  the  section  imposes, 
— that  is,  those  entered  into  after  the  com- 
mission of  an  act  of  insolvency  or  in  con- 
templation thereof,  or  made  with  a  view  to 
prevent  the  application  of  the  assets  of  the 
bank  in  the  manner  j>rescribed  1^  law,  or 
with  the  purpose  of  giving  a  preference  to» 
one  creditor  over  another.  If  the*proposi-« 
tion  were  sustained  it  would  thus  come  to 

f)ass  that  the  power  of  stockholders  to  free- 
y  transfer  their  stock  like  any  other  per- 
sonal property  would  be  burdened  witn  a 
restriction  arising  from  the  unknown  in- 
solvency of  the  bank,  while  such  limitation 
would  not  apply  to  any  other  contract  con- 
cerning the  property  or  affairs  of  the  bank. 
This  would  be  to  hold  that  the  statute  had 
conferred  the  lesser  freedom  of  contract 
where  it  was  its  avowed  purpose  to  give  the 
greater.  It  would,  besides,  require  us  to 
say  that  a  limitation  resultir^  from  un- 
known insolvency  was  made  ef^ctive  upon 
a  stockholder  in  transferring  his  stodc, 
when  such  restriction  was  not  made  oper^ 
ative  on  the  bank  and  its  officers  when  thef 
entered  into  contracts.  But  this  would 
cause  the  unknown  insolvency  to  restrict 
the  power  of  the  person  less  likely  to  be 
aware  of  its  exist^ce,  and  to  cause  it  not 
to  be  controlling  where  knowledge  was  most 
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apt  to  obtain.  TaJking  into  view  the  whole 
act, — ^the  provision  conferring  the  power  to 
transfer  stock;  the  one  already  referred  to, 
which  avoids  contracts  made  m  contempla- 
tion of  insolvency;  the  authority  conferred 
upon  the  Comptroller  to  constantly  test  the 
condition  of  a  national  bank;  the  right  giv- 
en him  to  suspend  the  business  of  such  bank 
when  the  exigencies  of  its  situation  require 
it;  and  the  £>uble  liability  imposed  on  the 
registered  stockholders, — ^we  think  it  re- 
sults that  the  power  to  transfer  stock,  like 
other  personal  propertv,  is  not  limited  by 
the  mere  fact  that  at  tne  time  of  the  trans- 
fer the  bank,  which  was  a  goin^  concern, 
was  Insolvent  in  the  sense  that  its  assets, 
if  liquidated,  would  not  discharge  its  lia- 
bilities, unless  it  be  shown  that  the  seller 
was  aware  of  the  fact,  and  had  sold  his 
stock  to  avoid  the  double  liability  which 
was  impending. 

Let  us  come,  however,  to  consider  the 
matter  in  the  light  of  authority.  It  is 
clear  that  the  assertion  that  the  power  to 
transfer  the  stock  was  limited  by  the  un- 
known insolvency  of  the  bank  rests,  not 
upon  any  express  provision  of  the  statute, 
but  is  deduced  from  mere  implications 
which  it  is  deemed  must  be  drawn  from  the 
statute  as  a  whole.  But  the  settled  rule 
hitherto  enunciated  b^  this  court,  in  accord 
with  the  rule  obtaining  in  the  English 
courts  is,  that»  where  an  express  power  is 
Jgiven  to  transfer  stocky  such  power  may  not 
7  be  rendered*nuffatory  by  implication.  This 
general  principle,  however,  is,  by  the  ded- 
sions  of  this  court,  subjected  to  a  limitation 
which  does  not  prevail  in  England;  that  is, 
that  the  exerdse  of  the  power  to  transfer 
stock  in  a  national  bank  is  controlled  by 
the  rules  offfood  faith  applicable  to  other 
contracts.  The  qualification  Just  stated 
gives  no  support  to  the  projlosition  that 
where  a  sale  of  stock  in  a  national  bank  is 
made  in  good  faith,  nevertheless  the  conse- 
quences of  the  sale  are  avoided  if  subse- 
quently it  develops  that  the  bank  was  in- 
solvent at  the  time  of  the  transfer,  in  the 
sense  that  Its  assets  were  then  unequal  to 
the  discharge  of  its  liabilities,  when  such 
fact  was  unknown  to  the  seller  of  the  stock 
at  the  time  of  the  sale.  Without  undertak- 
ing to  refer  to  the  numerous  cases  in  which 
the  subject  has  been  variously  considered 
since  the  adoption  of  the  national  banking 
act  in  1863,  we  advert  to  some  of  the  lead- 
ing authorities. 

'  In  (Terfnoma  Nat  Bank  v.  Case,  99  U.  S. 
629,  25  L.  ed.  449,  the  proof  concerning  the 
insolvency  of  the  bank  was  thus  stated  in 
the  opinion  of  the  court: 

"The  Crescent  City  National  Bank  of 
Kew  Orleans  was  organized  under  the  na- 
tional bankipg  law  in  1871.  On  the  13th 
of  February,  1873,  its  London  correspond- 
ents failed,  and  the  bank  lost  heavily  by 
the  failure, — ^nearly  the  entire  amount  of 
its  capital.  This  loss  was  almost  imme- 
diately known  in  the  community  where  the 
institution  was  located,  and  necessarily  af- 
fected its  credit  On  the  4th  of  March, 
1873,  payment  of  checks  drawn  upon  it  by 
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its  depositors  was  susj^ended,  and  on  the 
17th  of  the  same  month  its  circulating  notes 
went  to  protest." 

As  a  result  of  the  failure  of  the  bank,  its 
doors  were  closed  and  suit  was  brought  by 
the  receiver  to  recover  from  the  Germania 
the  sum  of  its  double  liabilitr  on  103  shares 
of  stock  which  had  previously  stood  in  the 
name  of  the  Germania  on  the  stock  roister 
of  the  Crescent  bank.  The  stock  in  quea- 
tion  had  beoi  acquired  and  registered  in  the 
name  of  the  Germania  on  the  lOth  day  of 
March,  1873,  and  the  Germania  had,  on  the 
same  day,  caused  it  to  be  transferred  on  the 
raster  from  its  own  name  to  that  of  Wal« 
do,  one  of  its  clerks.  The  oourt,  in  enforo- 
ing  the  liability,  said:  g 

^^While  it  is  true  that  shareholders  of* 
the  stock  of  a  corooration  generally  have  a 
right  to  transfer  tneir  shares,  and  thus  dis- 
connect themselves  from  the  corporation 
and  from  any  responsibility  on  account  of 
it,  it  is  equally  true  that  there  are  some 
limits  to  this  right.  A  transfer  for  tha 
mere  purpose  of  avoiding  his  liability  to  the 
company  or  its  creditors  is  fraudulent  and 
void,  and  he  remains  still  liable.  The  Eng- 
lish cases,  it  is  admitted,  give  effect  to  suoi 
transfers,  if  th^  are  made  (as  it  is  called) 
'out  and  out;'  tnat  is,  completely,  so  as  to 
divest  the  transferrer  of  alt  interest  in  the 
stock.  But  even  in  them,  it  is  held  that  if 
the  transfer  is  merely  colorable,  or,  as  some- 
times coarsely  denominated,  a  sham, — ^if ,  in 
fact,  the  transferee  is  a  mere  tool  or  nomi- 
nee of  the  transferrer,  so  that,  as  between 
themselves  there  has  been  no  real  transfer, 
'but,  in  the  event  of  the  company  becoming 
prosperous,  the  transferrer  would  become 
interested  in  the  profits,— the  transfer  will 
be  held  for  naughty  and  the  transferrer  will 
be  put  upon  the  list  of  contributories.* 
Wiltiamt^M  Case,  L.  R.  9  Eq.  226,  note,  where 
the  transfer  was,  as  in  the  present  ease, 
made  to  a  derk  of  the  transferrer  without 
consideration ;  Paynes  OaaOj  L.  R.  9  Eq.  228 ; 
Em  oarte  Kintrea,  L.  R.  6  Ch.  95.  See  also 
lindley,  Partn.  2d  ed.  p.  1352;  ChinnceVs 
Case,  Johns.  V.  C.  (Eng.)  714;  Hyam*9 
Case,  1  De  G.  F.  ft  J.  7&;  ButUTa  Caae.  8 
De  G.  F.  ft  J.  297.  The  American  doctrine 
is  even  more  stringent.  Mr.  Thompson 
states  it  thus,  and  he  is  supported  by  the 
adjudicated  cases:  'A  transfer  of  shares 
in  a  failing  corporation,  made  by  the  trans- 
ferrer with  the  purpose  of  escaping  his  lia- 
bility as  a  shareholder,  to  a  person  who, 
from  any  causey  is  incapable  of  responding 
in  respect  to  such  liability,  is  void  as  to  the 
creditors  of  the  company  and  as  to  other 
shareholders,  although,  as  between  the 
transferrer  and  the  transferee,  it  was  out 
and  out.'  *• 

It  was  decided,  however,  that  it  was  not 
necessary  to  apply  the  more  stringent 
American  rule,  since  it  was  found  that  the 
transfer  under  consideration  waa  not  real, 
but  was  fraudulent  and  collusive.  As,  from 
the  undisputed  facts  stated  by  the  coart  In 
its  opinion,  the  bank  became  insolvent,  ia^ 
the  sense  that  its  assets  were  unequal  tO0 
pay  its  debts,  in  February,  1878,*  nearly  a* 
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month  before  the  alleged  sale  was  made.  It 
follows  that  everything  said  In  the  opinion 
of  Uie  court,  as  to  the  fraudulent  and  colln- 
■ive  nature  of  the  transfer,  was  wholly  un- 
necessary if  mere  insolvency  avoided  the 
■ale  and  affixed  the  liability.  But  it  clear- 
ly appears  from  the  reasoning  of  the  court 
that  the  investigation  of  the  question  of 
fraud  and  oollusion  was  essentfal  because 
It  was  deemed  that  insolvency  alone  did  not 
avoid  the  transfer.  The  nuing,  therefore, 
was  directly  adverse  to  the  construction  of 
the  law  now  relied  upon. 

Botcden  t.  Johnson,  107  U.  8.  251,  9ub 
notn.  AdamB  ▼.  Johnson^  27  L.  ed.  386,  2 
Sup.  Ct  Rep.  246,»also  involved  whether  a 
stockholder  m  a  national  bank  was  liable 
despite  a  transfer  made  by  him  of  his  stock. 
It  was  sisserted  tliat  he  was« — ^first,  because 
be  had  made  the  sale  with  knowledge  of  the 
approaching  failure  of  the  bank,  and  to 
avoid  the  double  liability  which  was  im- 
pending; and,  second,  beoiuse  the  sale  had 
Deen  coUusively  made  to  a  person  who  was 
known  by  the  seller  to  be  insolvent  and  un- 
able to  respond  to  the  double  liability.  The 
undoubted  fact  was,  aJthou^h  the  bank  had 
not  suspended,  that  at  the  time  of  the  trans- 
fer it  was  insolvent  in  the  sense  that  Its  as- 
sets were  not  equal  to  the  discharge  of  its 
liabilities.  .  In  considering  whether  the 
atockholder  was  liable^  the  court  said: 

''As  such  shardiolder,  he  became  subject 
to  the  individual  liability  prescribed  by  the 
statute.  This  liability  attached  to  him  un- 
til, without  fraud  as  against  the  creditors 
of  the  bank,  for  whose  protection  the  lia- 
bility wsA  imposed,  he  snould  relieve  him- 
•elf  from  it.  He  could  do  so  by  a  bona  fide 
transfer  of  the  stock." 

Having  thus  held  that  there  could  be  no 
liabilibr  if  Uie  sale  of  stock  had  been  made 
in  gooa  faith,  and  hence  excluding  the  power 
to  avoid  the  transfer  merely  because  of  the 
insolvency  of  the  bank  at  the  time  when  the 
eaJe  was  made,  the  court  proceeded  to  ex- 
amine the  Question  of  good  faith,  and  to  re- 
enunciate  tne  principle  which  had  been  pre- 
viously stated  in  Qermania  Nat,  Bank  v. 
Case,  99  U.  S.  629,  25  L.  ed.  449.  The 
oourt  said  (p.  261,  L.  ed.  p.  389,  Sup.  Ct 
Rep.  p.  254) : 

^But  where  the  transferrer,  possessed  of 
information  showing  that  there  is  good 
ffround  to  apprehend  the  failure  of  the 
c«bank,  colludes  and  combines,  as  in  this  case, 
f  with  an  irresponsible* transferee,  with  the 
design  of  substituting  the  latter  in  his  place 
and  of  thus  leaving  no  one  with  any  ability 
to  respond  for  the  individual  liability  im- 
posed by  the  statute,  in  respect  of  the 
shares  of  stock  transferred,  the  transaction 
will  be  decreed  to  be  a  fraud  on  the  credit- 
ors, and  he  will  be  held  to  the  same  liabil- 
ity to  the  creditors  as  before  the  transfer." 

Answering  the  contention  that,  even  ad- 
mitting the  sale  to  have  been  made  with 
knowMge  of  impending  failure,  to  avoid 
the  liability  to  arise  therefrom,  it  could  not 
be  avoided  because  the  sale  was  intended  be- 
tween the  parties  to  be  real,  or,  to  use  the 
expression    referred   to  in    Qermania   NaU 


Bank  v.  Case,  was  an  out  and  out  sale,  the 
court,  in  declining  to  follow  the  English 
cases,  and  in  adhering  to  the  broader  doe- 
tiine  adverted  to  in  Germania  Nat,  Bank 
V.  Case,  said:  ''But  it  was  held  bj  this 
court  in  Qermania  Nat,  Bank  v.  Case,  99  U. 
S.  628,  25  L.  ed.  448,  that  a  transfer  on  the 
books  of  the  bank  is  not»  in  all  cases, 
enough  to  extincniish  liability.  The  oourt 
in  that  case  denned,  as  one  limit  of  the 
right  to  transfer,  that  the  transfer  must  bo 
out  and  out,  or  one  really  transferring  the 
ownership  ajs  between  the  parties  to  it.  But 
there  is  nothing  in  the  statute  excluding, 
as  another  limits  that  the  transfer  must  not 
be  to  a  person  known  to  be  irresponsible^ 
and  collusively  made,  with  the  intent  of  es- 
caping liability  and  defeating  the  rights 
given  by  the  statute  to  creditors." 

In  Whitney  v.  Butler,  118  U.  S.  655,  SO 
li.  ed.  266,  7  Sup.  Ct.  Rep.  61,  the  facts  were 
these:  A  stockholder  m  the  Pacific  Na- 
tional Bank  of  Boston  sold  his  stock  on  the 
8th  of  November,  1881.  Ten  days  there- 
after, on  November  the  18th,  the  bank  sus- 
pended payment  and  closed  its  doors.  B» 
yond  doubt  the  bajik  was  insolvent  on  the 
8th  of  November  when  the  stock  was  sold, 
since  the  Comptroller  certified,  on  the  16th 
of  December,  1881,  that  the  result  of  his 
investigation  disclosed  that  "the  entire 
capital  stock,"  amounting  to  $961,300,  had 
been  lost.  See  statement  of  facts,  Delano 
V.  Butler,  118  U.  S.  638,  30  L.  ed.  261,  7 
Sup.  Ct.  Rep.  39,  which  statement  was  aJso 
a  part  of  the  record  in  Whitney  v.  Butler. 
The  defense  of  the  stockholder,  against 
whom  the  double  liability  was  sought  to  \m 
enforced,  was  that,  having  sold  nis  stock 
and  performed  every  duty  required  of  him 
to  secure  a  transfer,  he  was  no  longer  lia- 
ble, although  his  name  remained  upon  thej 
register.  The  court,  *after  expressly  sta^* 
ing  (p.  658,  L.  ed.  p.  267,  Sup.  Ct.  Rep.  p. 
62)  the  good  faith  of  the  defer  dan  t.  because 
he  had  no  reason  whatever  ''to  believe  that 
the  bonk  was  insolvent,  or  was  about  to  b» 
come  so,"  and  treating  the  sale  as  valid  for 
that  reason,  proceeded  to  hold  that  the 
stockholder  was  not  liable,  because  he  had 
done  everything  in  his  power  to  secure  the 
transfer,  and  hence  his  name  remained  on 
the  register  by  the  neglect  of  the  officers  of 
the  bank.  It  requires  no  comment  to  don- 
onstrate  that  that  case  was  wrongly  de- 
cided if  the  contention  now  made  is  sue- 
tainaJble. 

In  Stuart  v.  Eayden,  169  U.  S.  2,  42  U 
ed.  630,  18  Sup.  Ct  Rep.  274,  the  facts  were 
these:  Stuart  was  an  owner  of  shares  in 
the  Capital  National  Bank  of  Lincoln,  Ne- 
braska. He  was  a  director  of  the  bank 
and  a  member  of  its  finance  committee.  On 
the  22d  day  of  December,  1892,  in  cons*' 
quenco  of  contracts  made  by  Stuart  with 
Gruetter  &  Joers,  Stuart  delivered  to  them 
his  certificates  of  stock,  with  the  power  to 
transfer,  and  a  few  davs  afterwards  the 
stock  was  transferred.  On  the  6th  of  Feb> 
ruary,  1803,  the  bank  failed.  That  the 
bank  was  insolvent  at  the  date  ol  the  sale 
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appean  cm  the  face  of  the  opinion,  for  the 
eourt  said: 

'The  bank  closed  its  doors  within  less 
Chan  three  weeks  after  the  stock  was  trans- 
ferred on  its  books  to  Gruetter  &  Joers,  its 
total  assets  being  about  $900,000,  and  totaJ 
liabilities  $1,468,013.17.  lU  bills  receiva- 
ble on  hand  were  $510,000,  of  which  $58,- 
576.82  were  good,  $141,393iS7  were  doubtf ul, 
and  $319,611.00  were  worthless.  Its  bills  re- 
ceivable not  on  hand  amounted  to  $141,000, 
of  which  only  $10,000  were  worth  anything." 

The  question  presented  for  decision  was 
whether  Stuart  continued  liable,  despite  the 


transfer  made  to  Gruetter  &  Joers.    The  Misp^ed  of,  since  it  bat  insists  that  the  ya** 


court  elaborately  stated  the  facts,  directed 
attention  to  the  findins  by  the  court  below 
that  at  the  time  of  tne  sale  the  bank  was 
absolutely  insolvent,  and  proceeded  to  en- 
force the  liabilitjr  against  Stuart  solely  be- 
cause, being  a  director  of  the  bank  and  a 
member  of  its  finance  committee,  he  had 
knowledge  of  the  insolvency,  and  therefore 
the  sale  was  in  bad  faith.  Manifestly,  this 
case  aJso  reiterates  the  doctrine  announced 
in  the  previous  cases,  and  excludes  the  con- 
ception that  the  mere  fact  of  unknown  in- 
solvency  avoids   the   transfer,   since  every 

Sword  of  the  careful  statement  in  the  opin- 

*  ion  on  the  facts  showing  ^knowledge  would 
have  been  wholly  unnecessary  if  the  doc- 
trine now  asserted  were  well  founded. 

From  what  has  previously  been  said,  and 
the  cases  just  referred  to,  it  is  demon- 
strated that  the  contrition  now  made  is  not 
supported  bjy  the  statute^  and  is  foreclosed 
by  the  decisions  of  this  court.  But  it  is 
suggested  the  rule  announced  in  the  pre- 
vious cases  is  shown  to  have  been  a  mis- 
taken one  by  an  observation  in  the  opinion 
In  Stuart  v.  Haydm,  160  U.  S.  2,  42  L.  ed. 
639,  18  Sup.  Ct  Rep.  274.  The  passage  re- 
ferred to  (p.  9,  L.  ed.  p.  642,  Sup.  Ct  Rep. 
p.  276)  is  as  follows: 

'"Whether— the  bank  bdnff  in  fact  insol- 
yeni»-the  transferrer  is  liable  to  be  treated 
as  a  shareholder,  in  respect  of  its  existing 
contTBcts,  debts,  and  engagements,  if  he  be- 
lieved in  good  faith,  at  the  time  of  trans- 
fer, that  the  bank  was  solvent,  is  a  question 
which,  in  the  view  we  take  of  the  present 
case,  need  not  be  discussed,  although  he 
may  be  so  treated,  even  when  acting  in  good 
faith,  if  the  transfer  is  to  one  who  is  finan- 
cially irresponsible." 

But  this  remark  does  not  purport  to  pass 
Qpon  the  question  which  it  suggests,  but 
simply  reserves  it.  The  argument,  how- 
ever, is  that  the  opinion  would  not  have  re- 
served a  question  which  had  been  conclu- 
sively foreclosed.  The  suggestion  is  based 
on  a  misconception  of  the  sentences  relied 
on.  Obviously,  the  observations  in  Stuart 
y.  Bayden  cannot,  in  reason,  be  construed 
as  throwing  doubt  upon  the  doctrine  an- 
nounced in  the  opinion  in  which  the  expres- 
sions relied  on  are  contained.    This  would, *        *  *  _.  ,  ^ 

however,  be  the  case  if  the  significance  now  ^^^^^    *^    y9^    eourP^'^on<^iHvene89 
attributed  to  the  language  were  sound.  The       agreed    9taimnefU    9f  Jaets^^eniat^ 
error  of  the  argument  arises  from  the  fact      ^nmeree    stote  in^^iil0«iof»— Ia«a«t0fi  of 
that  it  afiixes  to  the  word  "insolvency,''  m       vroperiy  in  frontil. 
found  ia  tibe  sentences  quoted,  the  errone-   1.  The  Sapreme  Qmrt  of  the  Utoltcd  8tats% 


ous  import  hitherto  pointed  out;  that  Is,  aa 
inadequaqr  of  the  assets  of  a  bank  to  poj 
its  liabiUties,  instead  of  giving  to  it  its 
true  meaniqg,  that  of  failure  and  consoqiient 
suspension  Si  business. 

8.  The  proposition  under  this  head  is 
that,  as  the  person  to  whom  the  stock  was 
sold  in  the  case  before  ns  was  in  fact  insol- 
vent, and  hence  nnable  to  respond  to  the 
double  liability,  the  sale  waa  void,  al- 
though the  fact  of  such  insolveni^  of  tht 
buyer  was  unknown  to  the  seller,  oat  this, 
in  its  last  analysis,  merely  again  reiteratss 
the  proposition  which  we  have  previoiislyg 


\i^\\f  of  the  sale  of  the  stock  is  to  be  tested, 
not  by  the  good  faith  of  Uie  seller,  but  upon 
the  unknown  financial  condition  of  tlui 
buyer.  The  rule  on  this  subject  was  clearly 
stated  in  the  passage  whldi  haa  already 
been  excerpted  from  Bowden  y.  Johneanf 
107  U.  S.  261,  9uh  nam,  Adams  y.  Johnaan, 
27  L.  ed.  886,  2  Sup.  Ct  Rep.  246,  Irher^ 
in  declining  to  follow  the  English  rule  up- 
holding a  reel,  or  out  and  out»  sale^  evea 
if  the  purpose  was  to  avoid  impending  lla^ 
bUity,  the  court  said  that  "the  transfer 
must  not  be  to  a  person  known  to  be  im* 
sponsible,  and  coliusively  maAeu  with  the 
intent  of  escaping  liability  and  defeating 
the  rights  given  by  the  statute  to  credit- 
ors,"-*«  principle  which  has  been  since  ex- 
pressly reiterated  in  Maitesan  y.  D&nt^ 
176  U.  S.  521,  631,  44  L.  ed.  571,  576,  20 
Sup.  Ct  Rep.  419.  Her^  again,  suppoii 
for  the  proposition  is  sought  to  be  dmyed 
from  the  concluding  sentence  in  the  passage 
from  the  opinion  in  Stuart  v,  Sofden,  But 
in  any  event  the  observation  r^ed  upon 
was  not  essential  lor  the  decision  of  the  casa 
of  Stuart  v.  Hoyden,  and  moreo?er  ita 
meaning  is  clearly  shown  by  the  context  of 
the  opinion,  in  which  the  difference  between 
the  American  and  EngUsh  rule  is  pointed 
out  When  this  is  borne  in  mind  it  will  be 
seen  that  the  expression  in  Stuart  v.  Hay* 
den  referred  to  but  stated  that  differenes^ 
and,  being  taken  in  connection  with  other 
clauses  of  the  opinion  in  that  case,  must  be 
understood  as  implyiiuf  that  a  real,  or  out 
and  out,  transfer  would  not  be  adequate  to 
relieve  the  seller  from  his  liability  as  a 
stockholder  if  the  sale  was  made  by  him  to 
escape  his  impending  liability,  and  to  a  per* 
son  whom  he  knew,  or  had  reason  to  know, 
was  finandaJly  irresoonsibla  As  the 
views  hitherto  expreaeea  are  conclusive  oi 
the  meaning  of  the  act  ci  Congress,  we  deem 
it  unnecessary  to  refer  to  the  many  cases 
from  state  courts  of  last  resort  construing 
state  statutes  referred  to  in  the  argumait* 
Affirmed, 

~      ^  a  1) 
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tbOQgli  bound  by  an  agreed  atatwuent  of 
facta  when  rerlewtng  tbe  Judgment  of  a  »tate 
eourt,  may  Inquire  wliether  tbe  facta  agreed 
upon  aapport  the  Judgment, 
t.  A  flock  of  10,000  aheepp  which  la  being  drtr- 
en  from  the  territory  of  Utah  by  a  direct 
route  acrosa  the  atate  of  Wyoming  to  the 
sUte  of  Nebraska  at  a  rate  of  about  9  mllea 
per  day,  ia  the  subject  of  IntersUte  oomr 
merce,  and  Is  therefore  exempt  from  taxa- 
tion under  Wyo.  Laws  1895,  chap.  61.  au- 
thorising the  taxing  of  live  atock  brought 
Into  the  state  for  graslng  purposes,  although 
the  sheep  may  while  actually  in  transit  have 
been  permitted  iuc'dentally  to  support  them- 
•elTea  by  graslng  over  land  %  of  a  mile  in 
width,  and  might  have  been  tranaported  by 
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BuUnitted    Jfavmnher    12,    1909.    Decided 
JawaoAry  19,  1909. 
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JN  WRIT  of  Error  to  the  Supreme  Court 
of  the  State  of  Wyoming  to  review  a 
Judgment  which  affirmed  a  judgment  of  the 
District  Court  of  Laramie  County  in  favor 
of  defendant  in  a  auit  to  recover  back  cer- 
tain taxes.    Aeoeraed. 

See  aame  caao  below,  9  Wyo.  362,  63  Pac 
936. 

Statement  fay  Mr.  Juatioe  Browns 
Thia  waa  a  petition  ori^nally  filed  in  the 
diatrict   court  of   Laramie   county,    Wyo- 
miqg,  by  Kdley  against  Rhoada,  county  aa- 
aeaaor  of  the  county  of  Laramie,  to  recover 
back  certain  tazea  to  the  amount  of  $250 
upon  a  flock  of  aheep  owned  by  the  plain- 
tiff and  in  charge  of  a  shepherd  who  waa 
driving  them  through  the  atate  of  Wyom- 
ing, from  the  then  territoiy  of  Utah  to  the 
atate  of  Nebraska. 
The  caae  waa  Anally  presented  to  the  dia- 
atriot  court  upon  the  following  agreed  statfr 
•  ment  of  facte,  upon  which  the  court*enteired 
Judgment  in  favor  of  the  defendant^  which 
waa  affirmed  by  the  supreme  court  of  the 
State  (9  Wyou  352,  63  Pac  936) : 

Agreed  Statement  of  Facik 

1.  John  Kelley  U  now,  and  waa  at  aJl 
times  mentioned  in  the  petition  filed  herein, 
a  atizen  and  resident  of  the  atate  of  Kan- 
laa* 

2.  Oliver  F.  Rhoada  waa  the  duly  elected, 
flualifled,  and  acting  county  aaaeasor  of  the 
county  of  Laramie,  state  of  Wyoming,  from 
tlie  7th  day  of  January,  A.  D.  1896,  until 
the  4th  day  of  January,  a.  d.  1897. 

3.  Plaintiff  at  all  times  mentioned  m  the 
petition  herein  was  the  owner  of  the  sheep 
mentioned  in  said  petition,  and  that  said 
aheep  on  or  about  the  29th  day  of  October, 
A.  D.  1896,  were  in  the  county  of  Laramie, 
in  charge  of  James  M.  Yeates,  the  agent  of 
the  plaintiff,  who  was  driving  and  trans- 
porting eaid  sheep  through  the  Btato  of 
Wyonung,  from  the  then  territory  of  Utah 
to  the  state  of  Nebraaka. 

4.  In  driving  said  aheep  in  such  manner 
it  was  the  practice  of  the  person  in  char^ 
to  permit  ttcm  to  spread  out  at  times  m 


the  neighborhood  of  a  quaxter  of  a  mile,  and 
while  so  being  driven  the  aheep  were  per- 
mitted to  graze  over  land  of  that  width. 
They  were  driven  in  some  instances  through 
large  pastures,  in  other  instances  through 
the  public  domain,  and  in  other  Instancea 
through  pastures  inclosed  by  fences.  While 
being  driven  from  the  western  boundary  of 
the  state  to  Pine  Bluffs  station,  they  were 
maintained  by  grazing  along  the  routo  of 
trayeL 

6.  Said  sheep  were  duly  returned  by 
plaintiff  for  taxation  and  assessed  by  the 
assessor  and  collector  of  taxes  for  the  year 
1896  in  the  county  of  Juab,  territory  of 
Utah. 

6.  On  the  29th  day  of  October,  A.  o. 
1896,  while  the  said  herd  of  shee]^  were  in 
chaige  of  the  agent  of  the  plaintiff  in  the 
county  of  Laramie,  state  of  \^oming,  the 
defendant,  in  company  with  S.  JT.  Robb,  dep- 
uty sheriff,  of  Laramie  county,  Wyoming, 
collected  from  said  plaintiff's  aeent  the  sum 
of  two  hundred  and  fifty  dollara  ($260)9 
alleged  to  be  taxes  due  for  the  current  year 
1896,  and  that  before  the  collection  of  saideo 
taZp*  upon  demand  for  the  payment  of  the* 
same  by  the  said  defendant,  the  plaintiff'a 
agent  refused  to  pay  the  same,  whereupon 
the  said  defendant  said  to  the  agent  of 
plaintiff  that  the  said  defendant  could  or 
would  take  enough  aheep  and  aell  them,  and 
from  the  proceeda  retain  the  said  amount 
of  two  hundred  and  fifty  dollars  ($260) 
with  coste;  whereupon  the  plaintiff's  agent 
to  prevent  the  seizure  and  sale  of  plain- 
tiff's property  and  the  damage  that  would 
thereby  accrue  to  plaintiff,  paid  the  aaid 
defendant  the  sum  of  two  hundred  and  fifty 
dollara  ($260).  .......  ^ 

7.  It  was  a  faet»  and  defendant  had 
knowledge  <rf  the  faet  and  waa  notified  by 
plaintiff^  agent,  that  said  herd  of  aheep 
waa  beinff  driven  across  the  state  of  Wyo- 
ming to  t^ne  Bluffs  atotion  for  the  purpose 
of  shipment,  and  that  the  same  were  not 
brought  into  the  atate  for  the  purj^oae  of 
being  maintained  permanently  therein. 

8.  At  the  time  of  the  regular  aaaesament 
of  property  for  the  purpose  of  taxation  in 
the  county  of  Laramie,  in  the  year  1895, 
plaintiff  had  no  property  of  any  kind  what- 
ever in  the  county  of  Laramie,  or  in  the 
state  of  Wyoming. 

9.  At  the  time  the  assessment  of  prop- 
erty in  the  county  of  Laramie  for  the  year 
1895  was  equalized  by  the  board  of  equali- 
zation of  the  county  of  Laramie,  plaintiff 
had  no  notice  of  the  time  or  place  of  meetr 
ing  of  said  board  of  equalization,  or  that 
any  assessment  had  been  made  against  him 
for  any  purpose  whatever  within  the  stete 
of  Wyoming  or  the  county  of  Laramie. 

10.  At  the  time  the  toxes  for  the  cur- 
rent year  1895  were  regularly  and  legally 
levied  in  the  said  county  of  Laramie,  plain- 
tiff had  no  property  whatever  in  the  county 
of  Laramie  or  state  of  Wyoming.  ^  ^    ^    ^ 

11.  Plaintiff  has  demanded  of  defendant 
a  return  to  him  of  the  amount  of  tax  so  col- 
lected from  plaintiff's  agent,  but  defendant 
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refiiMd  and  still  refuses  to  return  to  plain- 
tiff the  amount  so  collected. 

12.  The  time  consumed  in  driving  said 
sheep  from  the  western  boundary  of  the 
state  of  Wyoming  to  Pine  Bluffs  station,  in 
liiramie  county,  was  from  six  to  eight 
weeks,  and  by  the  route  followed  the  ms- 
ptance  traveled  was  about  500  miles. 
*  •IS.  The  said  taxes  were  assessed,  levied, 
and  collected  by  the  defendant  without  the 
action,  authority,  or  assistance  of  the  board 
of  county  commissioners,  or  of  any  other 
officer  or  officers  of  Laramie  county. 

14.  The  said  property  so  owned  by  the 
plaintiff  had  not  been  regularlv  assessed  in 
any  other  county  of  the  state  for  that  year, 
and  no  taxes  had  been  paid  thereon  in  any 
other  county  in  the  state. 

16.  That  for  the  purpose  of  shipping  said 
sheep  it  was  not  necessary  that  the^^  should 
be  driven  into  the  state  of  Wyoming,  and 
that  the  railroad  over  which  they  were 
shipped  could  be  reached  from  the  point 
where  the  sheep  were  first  driven  by  travel- 
ing a  less  distance  than  was  necessary  to 
travd  from  the  place  where  they  were  first 
driven  to  any  point  in  the  state  of  Wyo- 


Id.  That  at  the  time  the  $260  was  paid 
to  the  defendant,  it  was  paid  without  any 
protest  other  than  appears  in  the  other 
aphs    of    this   agreed   statement   ol 
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Mr.  Joetali  A.  Van  Orsdel  for  plaintiff 
In  error. 

Meagre.  Willis  Van  DeTanter  and  W. 

tL  Sioll  for  defendant  in  error. 

Kr«  Justice  Brown  delivered  the  opin- 
ion of  the  court: 
This  case  resolves  itself  into  the  sin^^le 

Sestion  whether  the  property  of  the  plain- 
r  was  engaged  in  intentate  commerce  to 
such  an  extent  as  to  be  exempt  from  taxa- 
tion bv  the  state  of  Wyoming,  through 
which  it  was  being  transported. 

The  statute  of  the  state  upon  this  sub- 
ject (Laws  1896,  chap.  61)  is  aa  follows: 

"Sec  1.  All  live  stock  brought  into  this 
etate  far  ths  purpose  of  being  grassed  shall 
be  taxed  for  the  fiscal  year  during  which  it 
shall  have  been  brought  into  the  state. 
,  ''Sec.  2.  Assessors  are,  for  the  purpose  of 
'  enforcing  this  act^^her^y  vestea  with  the 
powers  and  charged  with  the  duties  vested 
Uk  and  conferred  upon  other  officers  for  the 
eollection  of  taxes. 

"Sec.  3.  It  shall  be  the  duty  of  the  asses- 
sors in  the  several  counties  to  levy  and 
immediately  collect  the  taxes  as  provided 
for  in  this  a^t,  as  soon  as  live  stock  is 
brought  into  their  counties  to  graze,  and  to 
pay  without  delay  such  sums  to  the  treas- 
urers of  their  respective  counties. 

"Sec.  4.  Whenever  the  owner  of  any  live 
stock  upon  which  a  tax  haa  been  levied,  as 
provided  in  this  act,  shall  refuse  to  immedi- 
ately pav  the  amount  of  such  tax  to  the  as- 
sessor wno  levied  it,  such  assessor  shall  pro- 
ceed forthwith  to  collect  such  tax,  as  pro- 
vided by  law  for  the  collection  of  delin- 


quent taxes  on  other  kinds  of  personal  prop- 
er^." 

The  question  to  be  determined,  then,  is 
whether  the  stock  of  the  plaintiff  was 
brought  into  the  state  for  the  purpose  of 
being  graeed  at  the  time  it  waa  assessed  for 
taxation.  This  question  must  be  answered 
by  the  agreed  statement  of  facts.  While 
this  statement  is  binding  upon  this  courts 
as  well  as  the  state  courts,  different  infer- 
ences may  be  drawn  from  these  facts  as  to 
the  applicability  of  the  state  statute.  Had 
the  state  court  found  directly  the  ultimate 
fact  that  these  sheep  were  brought  into  the 
state  for  the  purpose  of  being  grazed,  such 
finding  might  nave  bound  us,  hut,  under  the 
facts  actually  found  or  agreed  upon,  we  are 
at  liberty  to  inquire  wh^er  they  support 
the  judgment  Sarrison  v.  Perea,  168  U. 
S.  311,  42  L.  ed.  478,  18  Sup.  Ct  Rep.  129. 

The  law  upon  thia  subject,  so  far  as  it 
concerns  interference  with  interstate  com- 
merce, is  settled  by  several  cases  in  this 
court,  which  hold  that  property  actually  In 
transit  is  exempt  from  local  taxation,  al- 
though if  it  be  stored  for  an  indefinite  time 
during  such  transit,  at  least  for  other  than 
natural  causes  or  lack  of  facilities  for 
immediate  transportation,  it  may  be  law- 
fully assessed  by  the  local  authorities. 
State,  Detmold,  Prosecutor,  v.  Engle,  34 
N.  J.  L.  426;  Standard  Oil  Co.  y.  Bachelor, 
89  Ind.  1;  Burlington  Lumber  Co.  r.  WiU 
leits,  118  III.  669,  9  N.  £.  254. 

The  first  case  in  which  the  question  arose 
is  that  of  Brown  v.  Houston,  114  U.  S.  622, 
29  L.  ed.  267,  6  Sup.  Ct  Rep.  1091,  in  which 
it  was  held  that  coal  mined  in  Pennsyl- 
i^vania  and  sent  by  water  to  New  Orleans  to  9 
be  sold  in  the  open  market  there  on  account* 
of  the  owners  in  Pennsylvania,  and  lying  at 
New  Orleans  in  fiatboats  for  sale^  became 
intermingled,  on  its  arrival  there,  with  the 
general  property  of  the  state,  and  was  sub- 
ject to  taxation  under  the  general  laws  of 
Ix>uisiana,  although  it  might  have  been, 
after  arrival,  sold  from  the  vessel  on  which 
the  transportation  was  made,  witiiout  be- 
inff  landed,  and  for  the  purpose  of  being 
taken  out  of  the  country  by  a  vessel  bound 
to  a  foreign  port  The  case  was  affirmed  in 
Pittsburg  d  B.  Goal  Co.  v.  Bates,  156  U.  8. 
677,  39  L.  ed.  638,  6  Inters.  Com.  Rep.  80, 
16  Sup.  Ct  Rep.  416,  which  differed  from 
the  former  only  in  the  fact  that  the  coal  did 
not  reach  New  Orleans,  the  port  of  desti- 
nation, but  was  still  on  the  Mississippi  river, 
9  miles  above  Baton  Rouge,  where  it  was 
held  for  sale.  It  appeared  that  the  boats 
were  held  subject  to  the  orders  of  plaintiff 
to  be  navigated  to  such  place  or  places  as 
he  might  deem  convenient  or  advantageous 
to  the  trade  In  which  he  was  engaged. 

In  Coe  V.  Errol,  116  U.  8.  617,  29  L.  ed. 
716,  6  Sup.  Ct  Rep.  476,  it  was  held  that 
logs  cut  in  New  Hampshiret,  which  were 
hauled  down  to  the  town  of  Errol,  on  the 
Androscoggin  river  in  that  state,  to  be 
thence  floated  down  the  river  to  Lewiston, 
Maine,  and  were  awaiting  a  convenient  op- 
portunity for  such  transportation,  wert 
still  a  part  of  the  general  mass  of  property 
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of  tkB  state,  liable  to  tazatioD«  if  taxed  in 
the  usual  way  in  which  such  properly  was 
taxed  in  that  state.  It  was  a  stipulated 
fact  that  the  timber  thus  cut  had  lam  over 
one  season,  being  about  a  year,  in  the  And- 
roscoggin river  in  that  state,  either  in  Er- 
roly  Dummer,  or  Milan ;  and  that  other  tim- 
ber referred  to  in  the  petition  as  bavins 
been  cut  in  Maine  had  lain  over  in  Errol 
since  the  spring  or  summer  before  the  taxa- 
tion. The  question  is  thus  stated  by  Mr. 
Justice  Bradley:  "Are  the  products  <rf  a 
state,  though  intended  for  exportation  to  an- 
other state,  and  partially  prepared  for  that 
purpose  by  being  deposited  at  a  place  or 
port  of  shipment  witnin  the  state,  liable  to 
be  taxed  like  other  property  within  the 
state?"  Said  he:  ''There  must  be  a  point 
of  time  when  thev  cease  to  be  governed  es- 
olusively  by  the  domestic  law,  and  begin  to 
be  governei  and  protected  by  the  national 
Jaw  of  commercial  regulation,  and  that  mo- 
t.xnent  seems  to  us  to  be  a  legitimate  one  for 
*  this  purpose,  in  which^they  commence  their 
final  movement  for  transportation  from  the 
state  of  their  origin  to  uiat  [the  state]  of 
their  destination.  .  .  •  Until  then  it  is 
reasonable  to  regard  them  as  not  only  with- 
in the  state  of  their  origin,  but  as  a  pait 
of  the  general  mass  of  property  of  that 
■tate,  subject  to  its  jurisdiction,  and  liable 
to  taxation  there." 

The  substance  of  these  cases  is  thajb,  while 
the  property  is  at  rest  for  an  indefinite  lime 
awaitinff  transportation,  or  awaiting  a  sale 
at  its  place  of  destination,  or  at  an  inter- 
mediate point,  it  is  subject  to  taxation.  But 
if  it  be  actually  in  transit  to  another  state, 
it  becomes  the  subject  of  interstate  com- 
merce, and  is  exempt  from  local  assessment. 

We  place  no  reliance  upon  the  fact  in  this 
oase  that  plaintiiT's  sheep  had  been  duly  re- 
turned for  taxation,  and  assessed  for  the 
taxes  of  1895  in  the  territory  of  Utah, 
since^  although  this  may  have  some  bearing 
upon  the  equities  of  the  case,  it  waa  de- 
ofared  In  Cos  v.  Errol  to  have  no  signifl- 
oance  as  a  matter  of  law. 

The  question  turns  upon  the  purpose  for 
which  tne  sheep  were  driven  into  the  state. 
If  for  the  purpose  of  being  grazed,  they  are 
expressly  within  the  1st  section  of  the  act 
But  if  for  the  purpose  of  being  driven 
through  the  state  to  a  market,  they  would 
be  exempt  as  a  subject  of  interstate  com- 
merce, thouffh  they  mi^ht  incidentally  have 
supported  themselves  m  grazing  while  ac- 
tually in  transit.  We  think  the  question  is 
eufiiciently  answered  by  the  statement  of 
facts,  from  which  it  appears  (3)  that  the 
sheep  were  in  charge  of  plaintiff's  agent, 
*'who  was  driving  and  transporting  said 
sheep  through  said  state  of  Wyoming,  from 
the  then  territory  of  Utah  to  the  state  of 
Nebraska."  (4)  "While  being  driven  from 
the  western  boundary  of  the  state  to  Pino 
Bluffs  station,  on  the  eastern  boundaiy,  they 
were  maintained  by  grazing  along  the  route 
of  travel."  (7)  "It  was  a  facl^  and  de- 
fendant had  knowledge  of  the  fact  and  was 
notified  by  plaintiff's  agent,  that  said  herd 
of  sheep  were  being  driven  across  the  state 


of  Wyoming  to  Pine  Bluffs  station  for  the 
purpose  of  ehipmewt,  and  that  the  same 
were  not  brought  into  the  state  for  the  pur- 
pose of  being  maintained  permanentlyo^ 
there."  (12)  "The  time  consumed  in»driv-» 
ing  said  sheep  from  the  western  boundary 
of  the  state  of  Wyoming  to  Pine  Bluffs  sta- 
tion, in  Laramie  county,  was  from  six  to 
eight  weeks  and  by  the  route  followed  the 
distance  traveled  was  about  500  miles." 

It  thus  spj)eajs  that  the  only  purpose 
found  for  which  this  herd  of  sheep  was  be- 
ing driven  across  the  state  was  for  ship- 
ment,  and  the  agreed  statement  wholly  fails 
to  show  that  they  were  detained  at  any 
place  within  the  state  for  the  purpose  of 
ffrazin^,  or  otherwise.  As  they  consumed 
from  six  to  eight  weeks  in  traveling  about 
500  miles,  or,  as  the  supreme  court  found, 
at  the  rate  of  about  0  miles  per  day,  it  does 
not  even  appear  that  they  loitered  unnec- 
essarily on  the  way.  As  they  required  sus- 
tenance on  the  journey,  and  could  obtain 
it  only  by  grazing,  it  would  appear,  though 
there  is  no  testimony  upon  that  point,  that 
they  could  hardly  have  been  driven  more 
rapidly  without  a  loss  of  flesh  during  the 
transit.  The  only  evidence  as  to  the  man- 
ner in  which  such  crazing  was  conducted  is 
contained  in  the  fourth  stipulation:  ''In 
driving  said  sheep  in  such  manner  it  wbji 
the  pra^ctice  of  the  person  in  charge  to  per- 
mit them  to  spread  out  at  times  in  the 
neighborhood  of  a  quarter  of  a  mile^  and 
while  being  so  driven  the  sheep  were  per- 
mitted to  graze  over  land  of  that  width. 
They  were  driven,  in  some  instances, 
through  large  pastures,  in  other  instances 
through  the  public  domain,  and  in  other  in- 
stances through  pastures  inclosed  by 
fences."  Considering  that  the  herd  num- 
bered about  10,000  sheep,  and  were  moved 
eastward  at  the  rate  of  9  miles  a  day,  it 
does  not  seem  as  though  the  fact  that  Uiey 
were  permitted  to  graze  over  a  width  of  a 
quarter  of  a  mile  was  evidence  of  any  un- 
necessary delay;  and  while  the  owner  would 
undoubtedly  be  liable  for  any  damage  done 
to  pasturage  en  route,  there  is  no  evidence 
at  all  that  the  transit  of  the  sheep  was  de- 
layed for  the  purpose  of  crazing  while  go- 
ing through  the  state.  Bearing  in  mind 
that  the  weight  of  all  the  previous  cases  in 
this  court  has  been  laid  upon  the  fact  of  an 
indefinite  delay,  awaiting  transportation 
at  the  commencement  of  the  journey,  or 
awaiting  sale  or  delivery  at  its  termination 
the  facts  of  this  case  fail  completely  to 
bring  it  within  those  authorities.  The  fact 
that  the  sheep  ma^  not  have  lost  flesh,  or 
may  even  have  cained  flesh,  during  their 
transit  through  the  state,  is  impertinent,  un- 
less the  primary  purpose  of  their  being 
driven  there  was  for  grazing. 

It  is  true  that  the  sheep  might  have  been 
transported  by  rail  from  Utah  to  Pine 
Bluffs,  but  the  statement  fails  to  show^ 
whether  that  course  would^have  been  more* 
or  less  expensive  than  the  one  adopted.  It 
is  clear  tnat  the  owner  had  the  right  to 
avail  himself  of  such  means  of  transporta- 
tion as  he  preferred,  and  in  estimatixig  the 
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SrolMLbU  oost  he  was  at  liberty  to  consider 
tie  fact  that  he  was  licensed  to  make  use 
of  the  public  lands  of  the  United  States, 
without  eharge,  for  the  sustenance  of  his 
sheep.  Buford  v.  Houte,  133  U.  S.  320,  33 
L.  ed.  618,  10  Sup.  Ct  Rep.  305.  Wly  he 
shipped  them  by  rail  from  Pine  Bluffs  is 
not  explained,  but  it  seems  quite  probable 
tiiat  it  was  due  to  the  fact  that  the  public 
lands  in  Nebraska  had  been  so  far  taken  up 
that  the  sheep  would  not  be  able  to  obtain 
sufficient  nourishment  if  they  were  driven 
through  that  state.  We  do  not  deny  thajt 
it  may  have  been  plaintiff's  intention  not 
odIj  to  grazes  but  to  fatten,  his  sheep  while 
en  route  to  Wyoming.  Indeed,  we  may 
suspect  it,  but  there  is  nothing  in  the  agreed 
statement  of  facts  to  justify  that  inference. 
While  the  15th  finding  states  that  for  the 
purpose  of  shipping  said  sheep  it  was  not 
necessary  that  the^  should  be  driven  into 
the  state  of  Wyoming,  and  that  they  might 
have  been  shipped  on  the  railroad  much  rai^ 
ther  west  than  Pine  Bluffs  station,  that 
finding  really  resolves  itself  back  to  the 
proposition  already  stated,  that  the  own- 
er or  his  shepherd  was  at  liberty  to  choose 
his  own  method  of  transportation,  and  as 
he  took  a  direct  route  through  the  state, 
deviating  neither  to  the  right  nor  to  the 
left,  and  traveled  as  rapidly  as  a  due  re- 
gard  for  the  condition  of  his  fiock  permitted, 
we  think  there  could  be  no  fair  inference 
from  these  facts  that  the  sheep  were  intro- 
duced into  the  state  for  the  purpose  of 
gracing. 

There  is  another  consideration  worthv  of 
attention,  and  that  is  that  the  right  which 
the  state  of  Wyoming  had  to  tax  this  prop- 
erty might  have  been  exercised  in  every 
state  through  which  the  sheep  were  driven. 
In  this  piuticular  ease  it  would  appear 
that  they  were  shipped  at  Pine  Bluffs,  but 
2  they  mieht  with  equal  propri^  have  been 
•  driven  through  Nebraska  and  nowa  before 
reaching  their  final  destination.  Indeed, 
I  3  of  the  act,  which  provides  "it  shall  be 
the  duty  of  the  assessors  in  the  several 
counties  to  levy  and  immediately  collect 
taxes  as  provided  for  in  this  act,  as  soon  as 
live  stock  is  brought  into  their  counties  to 
graze,"  leaves  it  aa  open  Question  whether 
these  taxes  may  not  have  been  assessed  in 
every  county  through  which  these  sheep 
were  driven. 

The  judgment  of  the  Supreme  Court  of 
Wyoming  ie  therefore  reversed^  and  the  case 
remanded  to  that  court  for  further  proceed- 
fogs  not  inconsistent  with  this  opinion. 
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state  court,  where  It  Is  first  suggested  npoa 
application  for  a  rehearing  after  the  final  d^ 
clsion  of  the  highest  state  court. 

[No.  107.1 

Submitted  December  i,  1902.    Decided  Jat^ 
uary  19,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  decree  which 
refused  a  writ  of  mandamus  to  compel  the 
commissioner  of  the  general  land  office  of 
that  state  to  award  to  the  petitioner  certain 
sections  of  the  public  school  lands.  Die- 
lAissed. 

See  same  case  below,  94  Tex.  62,  64  8.  W» 
1010,  65  S.  W.  669,  67  S.  W.  940. 

Statement  by  Kr.  Justice  Brows  t 
This  was  an  orinnal  petition  filed  in  the 
supreme  court  of  Texas  by  the  plaintiff  in 
error,  Weber,  against  Charles  Rogan,  com- 
missioner of  the  general  land  ofiioe  of  the 
state,  praying  for  a  writ  of  mandamus  di- 
recting such  commissioner  to  award  to  tbm 
petitioner  two  isolated  and  detached  see* 
tions  of  the  public  school  lands,  situated  r^ 
spectively  in  Polk  and  Jefferson  eountieSy 
in  the  state  of  Texas.  h 

*The  petitioner  alleged  in  substance  that* 
on  August  11,  1899,  being  desirous  of  pur* 
chasing  such  lands,  he  applied  to  the  conv- 
missioner  for  the  same  at  the  price  fixed  by 
law,  |1  per  acre,  and  otherwise  fullv  com- 
plied with  the  terms  of  sale  offered  by  law 
authorizing  him  to  become  the  purchaser; 
that  the  commissioner  refused  and  rejected 
his  applications,  for  the  reason  that  the  two 
sections  applied  for  had  theretofore  been 
classified, — ^the  first  as  timber  land,  and  tho 
second  as  grazing  land,  to  neither  of  which 
the  law  was  applicable, — and  could  not  bo 
purchased  under  the  law  in  force  at  the 
date  of  the  application  for  $1  per  acre^ 
though  such  grazing  and  timber  lan^s  were 
isolated  and  detached  from  other  publie 
lands,  and  were  sitoated  in  counties  organ- 
ized prior  to  January  1,  1876,  and  that 
there  was  no  law  under  which  the  petition- 
er oould  have  lawfully  awarded  to  him  the 
two  said  sections  at  91  per  acre.  Petition- 
er admitted  that  said  two  sections  wero 
classified  by  the  commissioner, — one  as  tim- 
ber land  and  the  other  as  grazing  land,— 
but  averred  that  such  classification  was  of 
no  force  or  effect  because  the  provisions  of 
the  law  requiring  lands  belonging  to  the 
public  school  funa  to  be  classified  did  not 
relate  or  apply  to  isolated  and  d^ached  set^ 
tions,  or  fractions  of  sections  of  such  lands» 
situated  in  counties  organized  prior  to  Jsn- 
uary  1,  1876,  but  that  the  price  of  said 
lands  was  at  that  time  fixed  by  law  at  $1 
per  acre,  irrespective  of  any  classification 
made  of  said  lands  either  before  or  after 
the  time  they  became  isolated  and  detached* 
Tliat  by  application  to  the  commissioner 
and  depositing  with  the  treasurer  of  ihm 
state  the  amount  due  therefor,  he  became 
the  purchaser  of  said  two  sections,  and  the 
commissioner  was  without  authority  tm 
withhold  from  him  said  lands. 
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Upon  this  petition  the  ease  was  sub- 
mitted upon  briefs  and  oral  arguments  to 
the  supreme  courts  which  awarded  a  man- 
damus (94  Tex.  62,  54  S.  W.  1016),  subse- 
quently granted  a  rehearing  (04  Tex.  67» 
65  8.  W.  559),  and  upon  such  rehearing 
filed  an  opinion  refusing  the  writ  (94  Tex. 
67,  57  S.  W.  940). 

Whereupon   petitioner   applied   and   was 

granted  a  writ  of  error  from  this  court,  and 

assigned  as  error  that  the  state  had  offered 

nto  sell   all   isolated   and   detached  sections 

*  and  fractions  *of  sections  of  public  school 
lands  situated  in  counties  organized  prior  to 
January  1,  1875,  at  $1  per  acre;  that  this 
offer  by  the  state  was  accepted  by  the  peti- 
tioner, and  that  such  acceptance  consti- 
tuted a  contract  between  the  state  and  the 
purchaser,  and  that,  by  holding  that  the 
commissioner  of  the  land  office  might  de- 
dine  to  award  the  petitioner  the  lands  ap- 

Slied  for,  the  court  gave  a  construction  to 
tie  statue  which  impaired  the  obligation  of 
such  oontracL 

Me99r3,  F*  Oliarles  Home  and  M,  B, 

Kleberg  for  plaintiff  in  error. 

Mr.  C.  K.  Bell  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opin- 
ion ol  the  court: 

At  the  time  the  i>etitioner  made  his  appli- 
eations  to  the  commissioner  of  the  lana  of- 
fice for  the  purchase  of  these  lands,  the  fol- 
lowing law  was  in  force  (Z  Batt's  Rer. 
Stat  art.  42182^)  : 

"The  commissioner  of  the  general  land  of- 
fice may  withhold  from  lease  any  agricul- 
tural lands  necessar]^  for  the  purpose  of  setr 
tlcment,  and  no  agricultural  lands  shall  be 
leased  if,  in  iiie  judgment  of  the  commis- 
sioner, they  may  be  in  immediate  demand 
for  settlement,  but  such  lands  shall  be  held 
for  settlement  and  sold  to  the  actual  set- 
tlers only,  under  the  provisions  of  this 
chapter;  and  all  sections  and  fractions  of 
sections,  in  all  counties  organized  prior  to 
the  Ist  day  of  January,  1875,  except  El 
Paso,  Presidio,  and  Pecos  counties,  which 
sections  are  isolated  and  detached  from  other 
public  lands,  may  he  sold  to  any  purchaser, 
except  to  a  corporation,  without  actual  set- 
tlement, at  $1  per  acre,  upon  the  same 
terms  as  other  public  lands  are  sold  under 
the  provisions  of  this  chapter."  Acts  1897, 
chap.  129. 

The  supreme  court  held  that  the  determi- 
nation of  the  case  depended  upon  the  ques- 
tion whether  it  was  made  by  this  law  the 
imperative  duty  of  the  commissioner  of  the 
*31and  office  to  sell  all  isolated  and  d^ached 

•  sections  and  parts  of  sections*of  the  public 
free  school  lands  to  the  first  applicant 
without  regard  to  thdr  classification;  and 
tiiat  that  construction  depended  upon  the 
question  whether  the  words  "may  be  sold 
to  any  purchaser"  implied  a  discretion  in 
the  commissioner  to  reruse^  or  was  to  be  un- 
derstood as  equivalent  to  "shall,"  which 
would  imply  a  duty  upon  the  part  of  the 
commissioner  to  sell  to  any  purchaser  at  the 
mioe  fixed,  of  $1  per  acre.  At  first  the 
court  was  of  opinion  that  the  word  "may* 


was  used  in  the  sense  of  "shall;"  that  no 
discretion  was  vested  in  the  commissioner; 
that  the  ccneral  provisions  regulating  the 
sale  of  public  school  lands  did  not  apply  to 
isolated  and  detached  sections  ana  frac- 
tions of  sections;  that  they  required  no 
classification  or  appraisement;  that  the  law 
of  1897  fixed  thar  purchase  price  absolute- 
ly at  91  per  acre;  and  that  all  that  was 
necessary  to  acquire  an  inchoate  title  was 
to  make  application  to  the  commissioner 
and  tender  tne  proportion  of  the  purchase 
mone)r,  required  oy  law  to  be  paid  in  cash, 
together  with  the  statutory  oblieations  for 
the  balance.  Upon  rehearing,  the  opinion 
of  the  court  was  changed,  and  the  majority 
came  to  the  conclusion  that  the  word 
"may,"  as  used  in  the  statute,  ought  to  be 
construed  in  its  literal  sense,  and  as  merely 
conferring  the  power  upon  the  commissioner 
to  sell  land  at  $1  per  acre,  but  not  iwnJcif^ 
it  obligatory  upon  him  to  do  sa  The  man- 
damns  was  denied.  Another  rehearing  waa 
also  denied. 

There  is  hardly  a  semblance  of  a  Federal 
question  in  this  casa  None  such  was  m^ 
ticed  in  the  original  petition  or  in  either 
opinion  of  the  court;  and  it  was  not  until 
alter  an  application  was  made  for  a  rehear- 
ing that  petitioner  discovered  that  the  act 
of  the  leffislature  of  1895,  as  amended  1^ 
the  act  ol,  1897  (Rev.  StajL  4218y),  above 
cited,  constituted  a  contract  on  the  part  of 
the  state  to  sell  all  isolated  and  detached 
sections  and  fractions  of  sections  of  public 
school  lands  to  anv  purchaser  who  would 
offer  $1  per  acre  therefor,  which  had  been 
impaired  >y  the  supreme  court  of  the  state 
in  holding  that  the  commissioner  of  the 
land  office  mi^ht  refuse  to  execute  such  con- 
tract by  declining  to  award  the  lands  ap- 
Slied  for,  and  therefore  violated  its  oblig^ 
ion.  H 

*We  agree  with  the  supreme  court  of  the* 
state  that  no  contract  was  created  by  this 
statute.  Hence,  there  was  none  to  be  im- 
paired. We  had  occasion  to  hold  in  Cefi- 
tral  Land  Co.  v.  Laidley,  159  U.  S.  103,  40 
L.  ed.  91,  16  Sup.  Ct  Rep.  80,  that  we  have 
no  jurisdiction  of  a  writ  of  error  to  a  state 
court  upon  the  ground  that  the  obligation 
of  a  contract  haj»  been  impaired,  when  the 
validity  of  the  statute  under  which  the  con* 
tract  is  made  is  admitted,  and  the  only 
question  is  as  to  the  construction  of  the 
statute  by  that  court;  and  in  the  same  caae^ 
as  well  as  in  Hanford  v.  Da/oiee,  163  U.  8. 
273,  41  L.  ed.  157,  16  Sup.  CU  Rep.  1051,  wc 
held  that  the  constitutionaJ  inhibition  ap- 
plies only  to  the  l^slative  enactments  of 
the  state,  and  not  to  judicial  dectsions  or 
the  acts  of  state  tribunals  or  officers  under 
statutes  in  force  at  the  time  of  the  making 
of  the  contract,  the  obligation  of  which  is 
all^;ed  to  have  been  impaired. 

In  addition  to  this,  however,  the  ques- 
tion was  not  made  until  after  the  final  de> 
cision  of  the  state  court,  and  upon  applicar 
tion  for  a  rehearing.  This  was  clearly  too 
late.  Miller  v.  TetBOB,  153  U.  &  635«  88  Li 
ed.  812,  14  Sup.  Ct  Rep.  874. 

The  writ  of  error  ie 
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(188  U.  8.  104)  .    

AMERICAN     COLORTYPB      COMPANY, 
Appt., 

V. 

CONTINENTAL  COLORTYPE  COMPANY, 
William  J.  Maos^  Baxter  J.  Fierlein, 
Henry  Freese;,  Henrjr  E.  Schultz,  O.  H. 
Quetach,  and  J.  O.  M.  Seibert. 

Cowrie— ^risdioiion — diverse    eitizenahip-^ 
aeaigned  olaim. 

Tbe  Jarlsdlction  of  a  circuit  court  of  the  United 
States,  on  the  ground  of  diverse  citisenshlp, 
of  a  Bult  by  a  foreign  corporation  against 
residents  of  the  state,  is  not  defeated  on  the 
theory  that  plaintiff  Is  suing  as  tbe  assignee 
of  a  domestic  corporation,  where  the  bill,  al- 
though emphasizing  the  existence  of  certain 
contracts  between  defendants  and  Its  assign- 
or, and  alleging  that  it  became  substituted 
for  such  assignor  as  a  party  thereto,  contains 
allegations  which  show  that  the  parties,  bar- 
ing the  old  contracts  before  them,  entered 
Into  new  agreements  determined  by  reference 
to  the  terms  of  the  old  contracts,  but  none 
Che  less  personal  and  immediate. 

[Na  440.] 

Muhmiiied    Deeemher    22,    1902.     Decided 
January  19,  190S. 

APPEAL  from  the  Circuit  Court  of  tbe 
United  States  for  the  Northern  District 
€f  niinois  to  review  a  jud^ent  which  dis- 
missed for  want  of  lurisdiction  a  bill  in  a 
rait  Bougbt  to  be  maintained  therein  on  the 
M  groimd  of  diverse  citizenship.    Reversed* 
%     The  facts  are  stated  in  the  opinion. 
•    *  Messrs.  A.  H.  Penee,   Otto  O.  Bata, 
Amos   O.   Miller,   and     Messrs.   Lackner, 
Buiz,  d  Miller  for  appellant. 

Mr,  Joluft  O.  MathU  and  Messrs.  Shops, 
Maihis,  Zane,  6  Weber  for  appellees. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  tbe  court: 

This  is  a  bill  in  equity  brought  in  the 
ciitmit  court  for  the  northern  district  of 
nUnois  by  a  New  Jersey  corporation 
against  an  Illinoia  oomration  and  private 
persons,  citizens  of  Illinois.  Upon  demur- 
ler  the  bill  waa  dismissed  for  want  of  ju- 
risdiction, OB  the  ground,  aa  is  certified, 
that  it  waa  a  bill  to  recover  the  contents 
of  a  chose  in  action  in  favor  of  an  assignee, 
the  assignors  being  citizens  of  Illinois. 
The  case  comes  here  by  ai>peal.  The  pray- 
ers of  the  bill  are  for  injunctions  to  pre- 
sent the  defendants  Maas,  Herlein,  Freese, 
and  Schults  assisting  the  defendant  com- 
pany or  the  defendants  Quetsch  and  Seibert 
ttthe  three-color  printing  business,  reveal- 
ing secret  processes,  etc.,  until  different 
specified  dates.  The  main  ground  of  the 
prayers  is  the  contracts  to  be  mentioned,  and 
&  question  is  whether  the  claim  stated  by 
thejplaintiff  is  a  claim  aa  assignee. 

The  plaintiff  is  the  assignee  of  the  assets 
and  good  will  of  the  National  Colortype 
Company,  the  American  Three-Color  Com- 
pany, niinois  corporations,  and  the  Osborne 
Company,  a  New  Jersey  corporation,  and 
waa  formed  on  March  1,  1902,  for  the  pur- 
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pose  of  consolidating  the  three.  Among  the 
more  important  contracts  which  purported 
to  be  trajQsferred  were  two  between  the  Na- 
tional Colortype  Company  and  Maas  and^ 
Fierlein  respectively.  By  the  former,  Maaa^ 
was  employed  aa*superintendent  of  the  plat** 
making  department,  and  agreed  to  remain 
in  the  company's  employment  and  not  to 
accept  employment  from  others  in  the  busi- 
ness of  three-color  printing  for  five  years 
from  December  1,  1901,  and  not  to  become 
interested  in  any  way  in  that  business  in 
the  United  Stat^,  east  of  tiie  Rocky  Moun- 
tains, or  divulge  any  secrets  or  processes  re- 
lating to  that  business,  for  ten  years  from 
the  Ssij  mentioned.  By  the  other  contract 
Fierlein  was  employed  as  salesman,  and 
aj|rreed  to  devote  his  whole  time  and  atten- 
tion to  the  interest  and  business  of  the  com- 
pany for  two  years  from  the  same  date. 
There  was  a  similar  contract  with  the  de- 
fendant Freese,  expiring  May  1,  1903,  but 
containing  a  promise  uj  him  never  to  di- 
vulge any  of  the  secrets,  methods,  or  prac- 
tices of  the  company,  and  agreeing  that  his 
goinff  to  work  for  anv  others  engaged  in 
simimr  business  should  be  considered  a 
breach  of  the  promise  just  set  forth. 

The  bill  alleges  that  Maas,  knowing  of 
the  transfer,  consented  to  it,  announcea  his 
intention  of  holding  the  plaintiff  to  the  con- 
tract with  him,  r^nained  in  its  employ  in 
the  same  capacity,  accepted  the  stipulated 
salary,  and  was  instructed  in  valuable  se- 
crets, and  that  the  complainant,  by  the  con- 
sent of  all  parties,  became  substituted  as  a 
party  to  the  contract  in  place  of  the  Na* 
tional  Colortype  Company.  There  are 
shorter  but  sixnilar  allegations  concerning 
Fierlein  and  Freese.  An  independent  con- 
tract with  the  defendant  Schultz  is  alleged, 
which  has  expired,  but  it  is  allseed  that  by 
virtue  of  his  employment  he  slIbo  has  be- 
come possessed  of  trade  secrets  and  pro- 
cesses oelonging  to  plaintiff. 

The  bill  goes  on  to  allege  that  Maas  and 
Fierlein,  while  in  the  plaintiff's  employment 
and  pay,  conspiring  with  the  defendants 
Quetsch  and  Seibert,  got  up  the  defendant 
corporation  aa  a  rival  to  tne  plaintiff,  in- 
duced the  defendants  Freese  and  Schults 
to  enter  its  service,  have  taken  over  their 
own  special  skill  and  knowledge  of  the 
plaintiff's  secrets  to  the  hostile  camp,  aad, 
m  short,  will  ruin  the  plaintiff  if  th^  are 
permitted  to  go  on. 

We  are  of  opinion  that  a  case  is  stated 
within  the  jurisdiction  of  the  court  It  Is 
true  that  the  starting  point  for  the  relations  h 
between  the  plaintiff  and  its  employees  was^ 
what  purported  to*be  an  assignment.  It  is* 
true  that  the  bill  emphasizes  this  aspect  of 
the  casc^  and  states  the  evidence  more  ao- 
curately  than  the  result.  But  those  dr- 
cumstanoes  do  not  change  the  land  oonda- 
sion  from  the  facts  set  forth.  The  all^;»- 
taons  show  that,  having  the  old  contract  be- 
fore them,  the  parties  came  together  under 
a  new  agreement,  which  was  determined  Iff 
reference  to  the  terms  of  that  oontnust»  hot 
which  none  the  less  was  personal  and  im- 
mediatsu    Maas,  Fierlein,  and  FreeM^  who 
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were  under  contract  with  the  National  Ck>l- 
oxt^rpe  Company,  agreed  to  work  for  the 
plaintiff  instead.  The  plaintiff  accepted 
their  promises,  and  gave  a  consideration  for 
them  oy  undertaking  personally  to  pay.  It 
does  not  matter  that  the  bill  calls  this  be- 
coming substituted  as  the  employer  and  as 
a  par^  to  the  old  contracts.  The  plaintiff 
"  could  not  become  substituted  to  a  strictly 
personal  relation.  All  that  it  could  do  was 
to  enter  into  a  new  one  which  was  exactly 
like  that  which  had  existed  before.  Berrice 
is  like  marriage,  which,  in  the  old  law,  was 
a  species  of  it.  It  may  be  repeated,  but 
substitution  is  unknown.  Arkansds  Valley 
Smelting  Co.  ▼.  Belden  Min,  Co,  127  U.  S. 
379,  387,  32  L.  ed.  246,  248,  8  Sup.  Ct  Rep. 
1308. 

It  may  be  that  the  form  of  the  allega- 
tion was  suggested  by  the  hope  to  get  some 
help  from  the  written  documents  when  the 
plaintiff  comes  to  the  proof,  as  against  dif- 
ficulties raised  by  the  statute  of  frauds. 
We  have  nothing  to  do  with  that.  It  is 
quite  manifest  that  the  plaintiff,  if  it  pre- 
vails, will  not  do  so  on  tne  ground  that,  by 
virtue  of  the  transfer  to  i^  it  can  claim 
the  beneficial  interest  in  the  original  agree- 
ments, and  thus  is  an  assignee  within  the 
definition  given  in  Plam^t  Investment  Co,  v. 
Jacksonville,  T,  d  K.  W.  B.  Co,  152  U.  S. 
7K  77,  38  L.  ed.  358,  360,  14  Sup.  Ct  Rep. 
483;  if  it  recovers  it  will  recover  on  a 
promise  made  directly  to  it  upon  a  oonsid- 
•cration  which  it  has  furnished.  This  test 
lis  recognized  in  Thompson  v.  Perrine,  106 
V.  S.  589,  593,  27  U  ed.  298,  300,  1 
Sup.  Ot  Rep.  564,  568,  although  the 
doctrine  there  quoted  from  Mr.  Justice 
Stojy;  that  the  holder  of  a  note  payable  to 
bearer  steeovers  on  a  new  promise  made  di- 
rectly to  himself,  has  been  controverted 
elsewhere,  and,  indeed,  long  has  smouldered 
'aB  a  dimly  burning  question  of  the  law. 
Holtzendorn,  Recht^exicon,  sub  v.  Inha- 
berpapiere,  ad  fin.  (3d  ed.  365,  371).  Com- 
Qopare  Ahhoii  v.  Hills,  158  Mass.  396,  397, 
Sl3  N.  E.  592,  Story,  Confl.  L.  8th  cd.  S  344. 
^  *What  we  have  said  suggests  the  answer 
to  the  objection  that  a  novation  is  not  set 
forth.  The  allegations  seem  to  mean  that 
the  old  company  was  discharged,  but  this 
is  not  a  question  of  novation.  vVe  are  deal- 
ing with  a  new  bilateral  contract  made  up 
of  mutual  undertakings  to  serve  and  to  pay. 
The  implication  that  the  old  contrajct  is  dis- 
charged is  material  onlv  so  far  ajs  it  shows 
that  the  plaintiff's  rights  can  be  enforced 
without  unjustly  disregarding  the  rights  of 
a  third  person. 

It  is  unnecessary  to  consider  whether 
an  independent  ground  of  jurisdiction  is 
shown  In  the  threatened  revelation  of  trade 
secrets,  or  to  discuss  the  different  position 
of  the  defendant  Schultz.  Whether  the  ob- 
ligation not  to  disclose  secrets  be  independ- 
ent of  the  express  contract,  or  not,  a  case  is 
made  out.  The  question  of  independence 
will  not  arise  unless  a  difKculty  is  encoun- 
tered in  the  evidence  because  of  the  statute 
44  frauds^  but  that  is  not  a  matter  of  plead- 
ing.   We  have  not  to  consider  how  ftur  the 


injunction  should  go  in  case  the  plaintiff 
succeeds,  or  anything  except  the  oojectioa 
that  the  plaintiff  is  suing  as  an  assignea. 
Deoree  reversed. 


(188  U.  S.  82) 
DIAMOND  MATCH  COMPANY,  AppU 

V, 

VILLAGE   OF   ONTONAGON  and   George 
Dudeau,  Treasurer  of  Said  Village. 

Taxes — situs  of  property  in  transit — state 
regulation  of  interstate  commeroe. 

1.  Forest  products  In  transit  to  a  point  ont- 
slde  the  state  may  be  given  by  the  legislature 
a  sltust  for  the  purpose  of  taxation,  at  the 
place  nearest  to  the  last  boom  or  sorting  gap 
of  the  stream  In  or  bordering  on  the  state 
In  which  such  products  naturally  will  be  last 
floated  during  such  transit. 

2.  Transportation  of  logs  partly  by  water  and 
partly  by  rail  Is  Included  In  the  provision  of 
Mich,  act  April  8,  1809,  making  forest  prod- 
acts  In  transit  to  a  point  outside  the  state 
assessable  at  the  place  In  the  state  nearest 
to  the  last  boom  or  sorting  gap  of  the  stream 
In  or  bordering  on  such  state  In  which  they 
will  naturally  be  last  floated  during  soch 
transit,  although  the  statute  also  proTldes 
that.  If  the  transit  'Ms  to  be  other  than 
through  any  watercourse  in  or  bordering  on" 
the  state,  such  property  shall  be  assessed  at 
the  point  where  It  will  naturally  leaye  the 
state  In  the  ordinary  course  of  Its  transit. 

3.  Logs  which  have  been  cut  and  floated  down 
a  stream  and  Its  tributaries  to  a  boom  or 
sorting  gap  from  which  they  ars  to  be 
shipped  by  rail  as  needed  to  a  point  outsMt 
the  state  are  not,  while  awaiting  delivery  te 
the  railroad  company,  the  subject  of  lnte» 
state  commerce  so  as  to  bo  exempt  from  etatt 
taxation. 

[No.  96.] 

Argued  and  Submitted  December  1^  iML 
Decided  January  19,  190S. 

APPEAL  from  the  Circuit  Court  of  th* 
United  States  for  the  Western  Distriefe 
of  Michigan  to  review  a  decree  which  die- 
nussed  a  bill  to  restrain  the  collection  of  ft 
tax  on  forest  products  in  transit  to  a  peint 
outside  the  state.    Affirmed, 

Statement  by  Mr.  Justice  McKennai 
This  is  a  bill  in  equity  to  restrain  tlis 
collection  of  certain  taxes  levied  under  th« 
following  law  of  the  state  of  Michigan: 

"Personal  property  of  nonresidents  of  the 
state,  and  all  forest  products  owned  by 
residents  or  nonresidents  or  estates  of  de* 
ceased  persons  shall  be  assessed  in  tha 
township  or  ward  where  the  same  may  be^ 
to  the  person  having  control  of  the  prem- 
ises, store,  mill,  dock,  yard,  piline  ground, 
place  of  storage,  or  war^ouse  where  eodi 
property  is  situated  in  such  township,  on 
the  2d  Monday  of  April  of  the  year  wheo 
the  assessment  is  made,  except  that  where 
such  property  is  in  transit  to  some  plaeeoD 
within*the  state  it  shall  be  assessed  in  sudi* 
place,  except  that  where  such  property  I*  Ib 
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transit  to  Bome  place  witfaoat  tlia  atata  it 
shall  be  assessed  at  the  place  in  thia  state 
nearest  to  the  last  boom  or  sorting  gap  of 
the  stream  in  or  bordering  on  this  sfiite  in 
which  said  property  will  naturally  be  last 
floated  during  the  transit  thereof;  and  in 
csjse  the  transit  of  any  such  property  is  to 
be  other  than  through  any  watercourse  In 
or  bordering  on  this  state,  then  such  assess- 
ment shall  be  made  at  the  point  where  such 
Sropert^  will  naturall;^  leave  the  state  in 
iie  ordinary  course  of  its  transit;  and  such 
property  so  in  transit  to  any  place  without 
the  state  shall  be  assessed  to  the  owner  or 
person,  persons  or  corporation,  in  possession 
or  control  thereof;  ajid  in  case  such  transit 
will  pass  said  logs  through  the  booms  or 
sorting  gaps,  or  into  the  places  of  storage 
of  any  person,  persons,  or  corporation  oper- 
ating upon  any  such  stream,  then  such 
pro^rty  may  be  assessed  to  such  person, 
persons,  or  corporation,  and  the  person, 
persons,  or  corporation  so  assessed  for  any 
such  property  belonging  to  a  nonresident  of 
this  state  shall  be  entitled  to  recover  from 
the  owner  of  such  property,  by  a  suit  in 
attachment,  garnishment,  or  for  money  had 
and  received,  any  amount  which  the  person, 
persons,  or  corporation  so  assessed  is  com- 
pelled to  pay  because  of  such  assessment, 
and  shall  have  a  lien  upon  said  property  as 
security  against  loss  or  damage  because  of 
being  so  assessed  for  the  property  of  another, 
and  may  retain  possession  of  such  property 
until  such  lien  is  satisfied:  Provided,  fur- 
ther. That  any  owner  or  person  interested 
in  said  property  may  secure  the  release  of 
the  same  from  such  lien  b^  giving  to  the 
person,  persons,  or  corporation  so  assessed 
a  bond  in  an  amount  double  the  probable 
tEUc  to  be  assessed  thereon,  but  not  less  than 
the  sum  of  two  hundred  dollars  ($200), 
with  two  sufficient  securities,  conditioned 
for  the  payment  of  such  tax  by  such  owner 
or  person  interested,  and  the  saving  of  the 
person,  persons,  or  corp<»ation  assessed 
from  payment  thereof,  ana  from  costs,  dam- 
ages, and  expense  on  account  of  his  nonpay- 
ment, which  bond,  sjs  to  amount  and  suffi- 
ciency of  surety,  shall  be  approved  by  the 
counfy  clerk  of  the  county  in  which  the  as- 
sessment is  made." 
S  It  was  contended  that  the  taxes  ajnessed 
*  were  illegal  and*  void,  "because  said  taxes 
were  assessed  in  violation  of  and  repugnant 
to  the  eeneral  provisions  of  the  Constitu- 
tion  of  the  United  States ;  and  especially  be- 
cause said  taxes  were  assessed  in  violation 
of,  and  said  statutes  of  the  state  of  Michi- 
gan are  in  violation  of  and  repugnant  to, 
Uioee  parts  of  9  8  of  article  1  of  the  Con- 
stitution of  the  United  States,  which  pro- 
vide that:  'The  Congress  shall  have  power 
...  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,' and 
S  10  ^  said  article,  which  provides  that 
'no  state  shall,  without  the  consent  of  the 
Congress,  lay  any  imposts  or  duties  on  im- 
ports or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  its  inspec- 
tion laws.' " 
By  stipulation  the  bill  was  dismissed  aa 


to  the  township  of  Ontonagon  and  the 
township  of  Mc2dillan.  As  to  the  other  da- 
fendants  the  bill  was  submitted  on  an 
agreed  statement  of  facta  and  the  pleading. 
The  court  sustained  the  assessment  and  dis- 
missed the  bill.  This  appeal  was  the» 
taken  under  8  6  of  the  judiciary  act  of 
1801  [26  Stat,  at  L.  826.  chap.  517,  U.  & 
Comp.  Stat  1901,  p.  540.] 

The  following  is  the  stipulation  of  facts  r 

"It  is  hereby  further  stipulated  by  anA 
between  the  complainant  and  the  defend- 
ants village  of  Ontonagon,  and  George  Du- 
cleau,  its  treasurer,  that  the  following' 
statements  of  fact  are  true,  and  may  be* 
used  in  evidence  on  the  hearing  of  said 
cause  by  either  of  the  parties  to  this  stipu^ 
lation,  subject  to  objections  for  immate* 
riality,  to  wit: 

"1.  The  complainant  is  a  corporation  of^ 
ganized  and  existing  under  and  oy  virtue  of 
Uie  laws  of  the  state  of  Illinois,  with  its 
principal  office  and  place  of  business  in  the 
city  of  Chicago,  in  said  state;  that  it  is  en- 
gaged, and  has  been  from  the  date  of  its  or- 
ganization, in  the  manufacture  and  sale  of 
matches,  and  that  in  the  prosecution  of  its 
business  it  purchased  and  be<»ime  the  own- 
er of  a  large  amount  of  pine  wood,  timber, 
etc.,  situate  on  the  Ontonagon  river  and  ite 
tributaries  in  Ontonagon  county  and  other 
counties  in  the  state  of  Michigan,  and  that 
for  many  years  prior  to  1896  it  owned  and 
operated  extensive  sawmills  and  plant  near 
the  mouth  of  the  Ontonagon  river,  and 
within  the  corporate  limits  of  the  defend- 
ant village  of  Ontonagon;  that,  in  its  usual |{ 
course  of  business,  it  cut  or  ^purchased  a* 
sufficient  quantity  of  timber  to  supply  its 
mills  during  the  following  seajson,  not  ex- 
ceeding 40,000,000  of  feet,  board  measure^ 
and  placed  the  same  during  the  winter  upoi» 
and  m  said  Ontonagon  river  and  its  tribu» 
taries,  there  to  remain  until  the  breaking 
up  of  the  ice  in  said  river  in  spring  tisoe^ 
when  they  were  and  are  driven  dbwn  the- 
river  to  Uie  pier  jams,  booms,  and  sorting 
grounds  of  the  complainant,  located'  above 
said  mills,  and  outside  of  the  limits  of  de- 
fendant, the  village  of  Ontona^^on. 

"2.  That  in  the  summer  of  2e  year  18M 
extensive  forest  fires  swept  over  said  pine 
lands  of  the  complainant,  and  other  pine 
lands,  situate  on  said  Ontonagon  river,  d»- 
ing  great  damage  to  the  timber  thereon; 
that  in  order  to  preserve  the  timber  so  in- 
jured by  said  fire  it  became  and  was  neces- 
sary to  cut  all  of  said  timber  end  put  the 
same  into  the  waters  of  the  above-named 
stream  for  preservation;  that  during  the 
vdnter  of  1894  and  1895  said  complainant,. 
In  order  to  preserve  said  timber,  was  com- 
pelled to  cut  and  did  cut  about  180,000,001^ 
feet  of  logs,  and  for  the  sole  purpose  of  pres- 
ervation placed  the  same  in  said  river  and 
its  tributaries,  there  to  remain  until  tile 
complainant  could  float  said  logs  down  said 
river  and  streams  to  its  mills  to  be  ntano- 
factured  into  lumber;  that  it  was  not  the 
intention  or  purpose  of  the  eomplainaat 
after  the  opening  of  navigation  and  during 
the  season  of  1896  to  remove  all  said  log^ 
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but  onlv  such  amount  as  could  be  manu- 
factured at  its  said  mills  during  the  sea- 
son, and  that  the  capacity  of  said  mills 
did  not  exceed  about  uie  amount  of  40,000,- 
000  feet  per  annum,  as  herdnbefore  stipu- 
lated. 

'^Z,  That  the  navigation  of  said  river  and 
stream  is  closed  by  reason  of  the  formation 
of  ice  about  the  1st  of  December  of  each 
▼ear,  and  is  not  open  until  after  the  1st  of 
May,  following  in  each  vear. 

'*4.  That  in  the  month  of  August,  A.  D. 
1896,  the  complainant's  said  mills  were  de- 
stroyed by  fire,  and  that  thereafter  it  be- 
oame  necessary,  and  the  complainant  did 
transport  said  loss  by  the  Cnicago,  Mil- 
waukee &  St.  Paul  Rsulway,  from  Ontona- 
ffon  to  its  sawmills  located  at  Green  Bay, 
^  m  the  state  of  Wisconsin.  That  in  the  r^- 
•  nlar  prosecution  of  its  business  of  •manu- 
factunng  said  logs  into  lumber,  said  com- 

?lainant  has  not,  during  any  season  since 
896,  transported  a  larger  quantity  of  said 
logs  than  it  could  manufacture  into  lumber 
at  its  mills  at  Qreen  Bay,  said  quantity  be- 
ing on  an  average  of  less  than  40,000,000 
fe^  of  logs,  boaxd  measure. 
'  "5.  That  for  the  purpose  of  preserving 
said  logs  and  preventing  the  same  from 
floating  down  said  river  and  into  Lake  Su- 
perior, said  complainant  was  compelled  to 
and  has  utilized  certain  jam  piers,  booms, 
and  appurtenances  constructed  by  the  plain- 
tiff across  said  river,  more  than  1  mile 
above  the  mouth  thereof,  and  beyond  the 
limits  of  said  village  of  Ontonagon;  thaJt 
1^  reason  of  said  appliances  said  logs  have 
been  held  in  said  river  and  upon  the  banks 
thereof  above  said  jam  piers,  booms,  etc., 
•aid  complainant  only  passing  through  said 
piers  sucn  quantities  as  It  could  transpcnrt 
and  manufacture  into  lumber  at  its  said 
mills  from  time  to  time  during  each  succes- 
sive season  since  the  year  1896;  that  dur- 
ing each  successive  season  it  has  been  the 
usual  and  necessary  practice  of  the  com- 
plainant to  pass  through  said  piers,  booms, 
ete.,  sudi  quantities  of  logs  as  said  railway 
company  eould  furnish  facilities  for  trans- 
portation, thenoe  down  the  river  to  the 
place  of  delivery,  aa  described  in  f  2  of  an- 
other stipulation  of  facts  made  herein,  to 
■aid  railway  company,  to  be  loaded  npon 
ears  for  transportation,  and  that  said 
place  of  delivery  was  near  the  mouth  of 
said  river  and  within  the  corporate  limits 
of  said  defendant  the  village  of  Ontona- 
gon; that  all  of  said  logs  so  delivered  to 
said  railway  company  are  tran8|>orted  over 
its  lines  to  Green  Bay,  Wisconsin,  leaving 
the  state  of  Michigan  at  a  point  near  the 
village  of  Iron  Mountain,  in  said  state. 

''d.  That  at  the  close  of  the  season  of 
1898  the  logs  in  controversy  were  held  by 
said  complfdnant  and  detained  and  pre- 
served by  said  jam  piers,  booms,  etc.,  in  said 
Ontonagon  river,  above  and  b^^nd  the  lim- 
its of  said  defendant  the  village  of  Ontona- 
gon, waitinff  the  delivery  for  transportation, 
as  aforesaid,  during  the  following  season  of 
the  year  1899,  and  that  all  of  said  logs  were 
a  put  of  tiie  entire  quantity  cot  and  put  in 


said  river  during  the  winter  of  1895  uad 
1896,  and  had  since  that  date  been  so  held^ 
and  detained  bv  the  complainant  in  its*re^* 
ular  course  of  business;  that  all  of  said 
logs  were  so  held  and  detained,  and  by  rea- 
son of  the  ice  in  said  river  could  not  be 
lloated  down  the  same  until  about  the  mid- 
dle of  May,  1899,  and  that  said  logs  so  as- 
sessed, as  charged  in  said  bill  of  complaint, 
were  not  at  the  time  said  assessment  was 
made,  and  on  the  2d  Monday  of  April,  A.  D. 
1899,  were  not,  except  as  stated  in  j  4  of 
another  stipulation,  made  herein,  and  never 
had  been,  within  the  corporate  limits  of  the 
said  defendant  the  village  of  Ontonagon. 

"7.  That  the  logs  in  controversy  St  the 
time  said  assessment  was  made  by  said  de- 
fendant the  village  of  Ontonagon  were  and 
had  been  for  more  than  one  year  prior  there- 
to, in  the  manner  above  described,  held  and 
detained  by  the  complainant  within  the 
municipal  limits  of  the  township  of  McMil- 
lan, in  said  county  of  Ontonagon,  and  were 
assessed  for  the  purpose  of  tevying  a  tax 
thereon,  for  the  year  1899«  by  the  proper 
officers  of  said  township  of  McMillan,  claim- 
ing the  riffht  so  to  do  under  the  general 
statutes  and  laws  of  the  state  of  Michigan. 

"It  is  further  stipulated  and  admitted  by 
the  parties  to  this  stipulation  that  the  as- 
sessment of  the  complainant's  logs  in  con- 
troversy was  not  valid  unless  it  shall  be  held 
83  a  question  of  law  that  the  defendant  the 
village  of  Ontonason  had  the  legal  right  to 
assess  said  logs  in  said  river  outside  and 
beyond  the  geographical  limits  of  said  vil- 
lage, aa  being  in  transit,  under  the  statutes 
of  the  state  of  Michigan  in  such  case  nuida 
and  provided." 

The  other  stipulation  of  facts  referred  to 
is  as  follows: 

"1.  Complainant  shipped  by  rail  from 
the  village  of  Ontonagon  to  its  mills  at 
Green  Bay,  Wisconsin,  for  sawing  there^ 
the  following  quantities  of  logs,  at  the  fol* 
lowing  times,  out  of  its  l<m  in  the  Ontona- 
gon river,  described  in  tiie  bill  of  com- 
plaint: 

*'Forty-two  million  feet  in  the  season  of 
1897;  37,000,000  feet  in  the  season  of  1898, 
and  14,000,000  feet  in  the  season  of  1899  up 
to  the  date  of  the  seisure  of  logs  by  the  vil- 
lage of  Ontonagon  for  the  satisfaction  of 
the  tax  levied  and  assessed  in  and  by  said 
village  in  the  year  last  named. 

"2.  Within  the  village  of  Ontonagon,  !•,$ 
and  has  been,*situatea  in  and  throughout* 
the  year  1899  the  last  boom  or  sorting  gap 
in  said  river,  from  which  eomplainaiit^i  logs 
in  said  river  are  taken  and  placed  upon  the 
railroad  cars  for  shipment  to  its  said  mills 
at  Green  Bay,  and  said  boom  or  sorting  gap 
is  the  last  place  in  said  river  where  said 
logs  are  flooud  before  shipment  by  rail  aa 
aforesaid. 

"3.  During  the  seaaon  of  1899,  banning 
about  June  1,  and  up  to  the  time  of  the 
sdzure  above  mentioned,  about  —  million 
feet  of  the  ten  (10)  million  feet  of  logs 
mentioned  in  the  bill  of  complaint,  wert 
driven  down  the  said  river  from  the  boom, 
pier  jam,  or  sorting  grounds  outside  of  said 
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tillable,  to  the  boom  or  sorting  gap  within 
said  village,  above  described,  and  shipped 
thence  by  rail  to  complainant's  said  mills 
at  Green  Bay. 

"4.  About  500,000  feet  of  complainant's 
said  lops  in  said  river  have  been  (in  said 
river  of  slough)  constantly  within  said  vil- 
lage since  1898,  for  the  purpose  of  ship- 
ment by  rail  to  the  destination  sb  aforesaid. 

"5.  The  village  of  Ontonagon  is  a  duly  in- 
corporated village  under  the  general  law  of 
Michigan,  to  wit:  act  No.  3  of  the  Laws  of 
Michigan  of  the  year  1895,  entitled  'An  Act 
to  Provide  for  the  Incorporation  of  Villa^ 
within  the  State  of  Michigan,  and  Defining 
Their  Powers  and  Duties,'  and  is  situate  on 
said  river  and  in  the  township  of  Ontona- 
gon, one  of  the  defendants  herein. 

"6.  The  water  transit  of  said  logs  of  com- 

Slainant  has  heretofore  always  ceased  since 
be  burning  of  complainant's  mills,  de- 
scribed in  the  bill  of  complaint,  in  said  vil- 
lage, whence  the  same  are  shipped  by  rail 
BA  aforesaid. 

"7.  Said  river  and  its  tributaries  are 
streams  of  water  or  rivers,  all  within  the 
state  of  Michigan  and  within  the  county  of 
Ontonagon  (and  as  to  some  small  part 
within  the  counties  of  Goeebio  and  Hough- 
ton) in  which  county  of  Ontonagon  said 
Tillage  is  situated. 

"8.  Pursuant  to  and  in  accordance  with 
the  acts  of  the  legislature  of  Aiichigan  men- 
tioned in  the  answer  of  said  village  in  this 
guit,  namely,  act  No.  319  of  the  Laws  of 
1893,  and  act  No.  263  of  the  year  1895,  and 
pursuant  to  and  in  accordance  with  a  vote 
S  of  the  Sectors  of  the  said  village,  duly  held 
«  therein,  and  pursuant  to,  and  in  accordance 
with  the  action  of  its  council,  said  villa^ 
in  Uie  year  1894,  borrowed  the  sum  of  thir- 
ty thousand  dollars  ($30,000),  and  issued 
and  sold  its  bonds  therefor,  and  in  the  year 
1895  borrowed  the  further  sum  of  twelve 
thousand  dollars  ($12,000),  and  issued  its 
bonds  therefor;  and  all  of  said  bonds,  being 
in  principal  and  interest  about  forty  thou- 
sand dollars  ($40,000),  were,  at  the  date  of 
filing  the  bill  of  complaint  in  this  cause, 
outstanding,  and  said  bonds  outstanding 
constitute  a  valid  charge  against  said  vil- 
lage and  against  the  taxable  property 
thereof." 


Mr.  Edwin  Walker  for  appellant 
Jfr.  T.  I«.  Chadboiunae  for  appellees. 


^  *Mr.  Justice  MoKeaaa  delivered  the  opin- 
ion of  the  court: 

The  contention  of  appellant  is  presented 
In  three  propositions:  (1)  That  the  vil- 
lage of  Ontonagon  had  no  power  to  assess 
the  property  under  its  charter;  (2)  that 
the  legislature  could  not  confer  such  power; 
(3)  tnat  the  property  was  in  the  course  of 
transportation  within  the  meaning  of  the 
eommerce  clause  of  the  Constitution  of  the 
United  States. 

1.  This  proposition  is  unimportant  If 
tiie  charter  did  not,  the  statute  of  1899  did, 
authoriie  the  assessment 

8.  To  sustain  this  proposition  would  em- 


barrass the  power  of  the  state, — ^indeo^ 
make  it  impotent  to  deal  with  the  condi- 
tions there  existing.  The  statute,  no  doubt, 
was  enacted  aa  a  means  to  subject  property 
to  taxation  which  had  no  definite  or  endur- 
ing locality,  and  because  of  the  clash  or  ooa- 
fusion  of  jurisdictions.  In  such  droum- 
stanoes  eoLperienoe^  probably,  demonstrated 
that  property  escaped  taxation  or  was  dif- 
ficult to  tax,  or  that  controversies  arose. 
It  was  competent  for  the  legislature  to  de- 
feat either  result  by  giving  moving  prop- 
erty a  definite  situs  as  of  some  day.  not  is 
that  power  impugned  by  the  principle  that 
protection  is  the  consideration  of  taxation. 
There  is  protection  during  the  transit 
through  the  municipalities  m  the  state  and 
at  its  termination  in  the  state, — ^protec- 
tion accommodated  to  the  kind  of  properly 
and  as  efficient  as  links  are  to  the  continu- 
ity of  a  chain. 

There  is  nothing  in  the  cases  cited  by  ap- 
pellant which  sustains  the  opposite  view. 
Trigg  v.  Olaagow^  2  Bush,  594,  seems  to 
liave  turned  upon  the  interpretaiioo  of  a 
state  statute.  Under  a  statute  of  the  stats 
the  town  of  Glasgow  was  authorized  to  sul^g 
scribe  to  the  Btoac  of  a  railroad,  and  by  the* 
charter  of  tha*town  it  was  the  duty  of  the 
trustees  to  "levy  an  ad  valorem  tax  on  the 
property,  both  real  and  personaJ,  within 
said  town  that  is  listed  for  state  purposes, 
including  the  amount  given  in  under  \ht 
equalization  law,  sufficient,"  etc 

By  an  amendatory  act  it  was  provided 
that  "all  the  taxable  property  in  said  town 
on  the  10th  of  April  snaJl  be  subject  to  tax- 
ation for  the  payment  of  saia  subscrip- 
tion;" and  it  also  provided  that  the  taxa- 
ble property  in  saia  town  which  may  have 
been  removed  without  its  limits  between  the 
1st  of  January  aad  the  10th  of  April,  for 
the  purpose  of  evading  the  tax,  should  be 
listed  for  taxation. 

The  court  held,  as  we  understand  its  opin- 
ion, that  property  to  be  subject  to  taxation 
under  the  statute  must  be  in  the  town.  If 
it  had  been  taken  out  to  avoid  taxation,  it 
was  subject  to  taxation  when  brought  back. 

Si.  Louis  V.  Wiggins  Ferry  Co,  11  WalL 
423,  20  L.  ed.  192,  was  also  an  interpreta- 
tion of  the  state  statute.  The  dty  of  St 
Louis  had  power  to  tax  all  property  toithin 
tlie  oity.  It  was  held  under  the  circum- 
stances of  the  case  that  the  ferryboats  of 
the  ferry  company  had  their  situs  in  the 
state  of  niinois.    It  was  said: 

"Their  relation  to  the  city  was  merely 
that  of  contact  there,  as  one  of  the  termim 
of  their  transit  across  the  river  in  the  proe- 
ecution  of  their  business.  The  time  of  such 
contact  was  limited  by  the  city  ordinanca 
Ten  minutes  was  the  maximum  of  the  stay 
they  were  permitted  to  make  at  any  one 
tim&  The  owner  was,  in  the  eye  of  the 
law,  a  citizen  of  that  state,  and  from  the 
inherent  law  of  its  nature  could  not  emi- 
grate or  become  a  citizen  elsewhere.  As  the 
boats  were  laid  up  on  the  IHinois  shore 
when  not  in  use,  and  the  pilots  and  engi- 
neers who  ran  them  lived  tnere,  that  local- 
ity, under  the  circumstances,  must  be  taken 
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to  be  fhdr  bonw  port  Thtij  did  not  fo 
Abide  within  the  tify  as  to  become  inoorpo- 
lated  with  and  form  a  part  of  iti  personal 

^nWWto  T.  Weaton,  22  Md  884,  66  Am. 
Dee.  627,  and  Be  AaseaBmenta  of  Lands,  60 
N.  T.  898,  the  property  taxea  was  real 
estate. 

The  purpose  of  the  statute  of  Michigan 
is  to  assess  the  forest  products  of  the  state, 
g  ^-tilings  which  are  a  part  of  the  general 
r  proper^  of  the  state.  Those  "in  transit" 
are  assessable  according  to  their  destina- 
tion. If  that  be  ''some  place  within  the 
state,"  the  property  is  to  be  "assessed  in 
such  place  ;'^  if  that  be  "some  place  without 
the  state,"  the  property  is  to  be  assessed  at 
the  place  in  the  state  "nearest  to  the  last 
boom  or  sorting  gap  of  the  same  in  or  bor- 
dering on  the  state  in  which  said  property 
will  naturally  be  the  last  floated  during  the 
transit  thereof." 

But  it  is  also  proYided  that  "in  case  the 
iranaii  of  any  such  property  ia  to  he  other 
than  through  any  v?ateroour8e  in  or  border^ 
ing  on  thxa  etate,  then  euoh  asaeaament 
ehall  he  made  at  the  point  where  auoh  prop- 
erty will  naturally  leave  the  atate  in  the 
ordinary  eourae  of  ita  tranait" 

We  may  assume  for  the  present  that  the 
property  was  in  transit  and  to  some  place 
witnout  the  state.  Was  the  "transit  to  be 
other  tiian  through  any  watercourse  in  or 
bordering  on"  the  state?  The  appellant 
eontends  that  it  was,  because  it  was  to  be 
by  water  and  by  rail;  in  other  words,  the 
transit  was  not  to  be  exclusively  "through 
any  watercourse."  But  to  give  that  mean- 
ing to  the  statute;,  words  must  be  sjdded  to 
it.  It  must  be  made  to  read  other  than  et9- 
eluaively  or  wholly  or  entirely  "throuRb 
any  watercourse."  One  of  these  words 
must  be  added  to  make  the  sense  contended 
for.  The  word  "other"  is  used  to  express 
a  difference, — the  difference  bein^  between 
a  transit  which  is  and  one  which  is  not 
through  any  (the  word  is  significant) 
watercourse. 

The  transit  in  controversy  was  to  be 
through  (by  means  of)  the  Ontonagon  riv- 
er, certainly  a  watercourse,  and  by  the  Chi- 
cago, Milwaukee,  &  8t  Paul  Railway,  and 
therefore  the  properly  was  properly  as- 
sessed by  the  village  of  Ontonagon,  that  be- 
ing the  place  in  the  state  nearest  to  the  last 
boom  or  sorting  gap  of  the  stream  in  or 
bordering  on  the  state  in  which  said  prop- 
er^ naturally  would  be  and  was  intended 
to  be  last  floated  during  the  transit  thereof. 
3.  Was  the  transit  interstate  commerce? 
We  agree  with  counsel  that  it  is  unimpoi^ 
tsnt  in  determining  an  answer  whether  the 
transit  "was  by  water  or  by  railroad,  or 
gboth  water  and  railroad."  But  no  purpose 
•  to  burden  interstate  commerce  is*  evident 
in  the  statute,  and  the  power  of  the  state  to 
tax  everything  which  is  part  of  what  has 
been  called  "tiie  general  property,"  or  "the 
general  mass'  of  property,"  of  the  state,  is 
undoubted.  But  things  which  have  been 
brought  to  a  state  may  not  have  reached 
that  condition.    Things  intended  to  be  sent 


out  of  a  state,  but  whidh  have  not  left  it» 
may  not  have  oessed  to  be  in  that  condition. 
The  exact  moment  in  either  case  may  not 
be  easy  to  point  out, — ^may  be  confused  by 
circumstances, — and  the  eonfldent  assign- 
ment of  the  property  as  subject  or  not  sub- 
ject to  taxation  is  not  easily  made.  For- 
tunately we  are  not  without  illustrations 
in  prior  esses,  and  in  Kelley  v.  Rhoada,  188 
U  S.  1,  ante,  259,  23  Sup.  Ct.  Rep.  260, 
decided  concurrently  with  this,  we  exprcsi 
the  principles  of  decision. 

In  Brown  v.  Houaton,  114  U.  8.  622,  29 
L.  ed.  257,  6  Sup.  Ct.  Itep.  1091,  the  prop- 
erty (coal  in  barges)  had  reached  the  state, 
but  was  yet  in  the  boats  in  which  it  had 
been  brought  into  the  state.  While  on  the 
barges  it  was  offered  for  sale.  It  was  held 
it  had  become  part  of  the  property  of  the 
state  and  was  subject  to  taxation.  Pitta' 
burg  d  8.  Coal  Co,  v.  Batea,  166  U.  8.  677, 
39  L.  ed.  538«  5  Inters.  Com.  Rep.  30,  15 
Sup.  Ct.  Rep.  415,  had  facts  assimilating  it 
to  the  case  at  bar,  and  it  was  affirmed  on 
the  authority  of  Broton  v.  Houston.  As  in 
the  latter  cas^  the  tax  was  on  coal  in 
bar^  shipped  from  the  mines  in  Pennsyl- 
vania, and  consigned  to  New  Orleans, 
Louisiana.  The  coal,  however,  had  not 
reached,  as  the  coal  in  Broton  v.  Houaton, 
its  exact  destination.  To  accommodate  the 
exigencies  of  the  owner's  business,  the 
barges,  "shout  one  hundred  in  number,  were 
stopped  and  moored  in  the  Mississippi  riv- 
er, at  a  convenient  mooring  place  about  9 
miles  above  the  port  of  Baton  Rouge.''  The 
coal  was  held  subject  to  taxation. 

In  Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct  Rep.  475,  logs  which  had 
been  cut  in  the  state  of  Maine,  and  others 
which  had  been  cut  in  the  state  of  New 
Hampshire,  were  floated  in  course  of  tran- 
sit obwn  a  stream  in  New  Hsunpshire  to 
the  town  of  Errol,  in  the  latter  state; 
thence  to  be  floated  down  the  Androscoggin 
river  to  the  state  of  Maine.  The  town  of 
Errol  assessed  upon  the  property  a  county, 
town,  school,  and  highway  tax.  The  tax 
was  sustained  by  the  supreme  court  of  the^ 
state  of  New  Hampshire  as  to  the  logs  cut  A 
in  that  state,  and  abated  as  to^those  cut  in* 
Maina  The  judgment  was  affirmed  by  this 
court. 

Mr.  Justice  Bradley,  delivering  the  opin- 
ion of  the  courtj  expressed  the  contentions 
of  the  parties  in  two  quesUons: 

"Are  the  products  of  a  state,  though  in- 
tended for  exportation  to  another  state,  and 
partially  prepared  for  that  purpose  by  be- 
ing depositea  at  a  place  or  port  of  ship- 
ment within  the  state,  liable  to  be  taxed 
like  other  property  within  the  state? 

"Do  the  owner's  state  of  mind  in  relation 
to  the  goods, — that  is,  his  intent  to  export 
them, — and  his  partial  preparation  to  do 
so,  exempt  them  from  taxation?  This  is 
the  precise  question  for  solution." 

It  is  obvious  that  like  questions  could  be 
framed  upon  the  facts  of  Uie  case  at  bar  to 
express  the  propositions  presented.  Mr« 
Justice  Bradley's  observations,  therefore^ 
become    pertinent    and    decisive.     He    dis- 
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cussed  evexy  consideration.  He  clearly  ex- 
hibited the  extent  of  the  power  of  the  state 
over  the  property  within  it,  whether  in  mo- 
tion or  at  rest»  though  destined  for  points 
out  of  it.    He  said: 

"There  must  be  a  point  of  time  when  th^ 
[goods  destined  to  other  states]  cease  to  be 
governed  exclusively  by  the  domestic  law, 
and  he^n  to  be  governed  and  protected  by 
the  national  law  of  commercial  regulation, 
and  that  moment  seems  to  us  to  be  a  legiti- 
mate one  for  this  purpose,  in  which  they 
commence  their  final  movement  for  trans- 
portation from  the  state  of  their  origin  to 
that  of  their  destination.  When  the  prod- 
ucts of  the  farm  or  the  forest  are  collected 
and  brought  in  from  the  surrounding  coun- 
try to  a  town  or  station  serving  as  an  en- 
trepot for  that  particular  region,  whether 
on  a  river  or  on  a  line  of  railroad,  such 

groducts  are  not  yet  exports,  nor  are  they 
1  process  of  exportation,  nor  is  exporta- 
tion begun  until  they  are  committed  to  the 
common  carrier  for  transportation  out  of 
the  state  to  the  state  ol  their  destination, 
or  have  started  on  their  ultimate  passage 
to  that  state.  Until  then  it  is  reasonable 
to  regard  them  as  not  only  within  the 
state  of  their  origin,  but  as  a  part  of  the 

Earai  mass  of  property  of  that  state,  sub- 
to  its  jurisaiction,  and  liable  to  taxa- 
there  it  not  taxed  by  reason  of  their  be- 
I  ing  intended  for  exportation,  but  taxed 
without  any  discrimination,  in  the  usual 
way  and  manner  in  which  such  property  is 
taxed  in  the  state." 

And  further: 

"But  no  definite  rule  has  been  adopted 
with  r^ard  to  the  point  of  time  at  wnich 
the  taxing  power  ox  the  state  ceases  as  to 
goods  expoiled  to  a  foreign  country  or  to 
another  state.  What  we  have  already  said, 
however,  in  relation  to  the  products  of  a 
state  intended  for  exportation  to  another 
state  will  indicate  the  view  which  seems  to 
us  tiie  sound  one  on  that  subject,  namely 
that  such  goods  do  not  cease  to  be  part  of 
the  general  mass  of  property  in  the  state^ 
subject  as  such  to  its  jurisdiction  and  to 
taxation  in  the  usual  way,  until  th^  have 
been  shipped  or  entered  with  a  common  car- 
rier for  transportation  to  another  state,  or 
have  been  started  upon  such  transportation 
in  a  continuous  route  or  journey.  We 
think  that  this  must  be  the  true  rule  on  the 
subject.  It  seems  to  us  untenable  to  hold 
that  a  crop  or  a  herd  is  exempt  from  taxa- 
tion merely  because  it  is,  by  its  owner,  in- 
tended for  exportation.  If  such  were  the 
rule  in  many  states  there  would  be  nothing 
but  the  lands  and  real  estate  to  bear  the 
taxes.  Some  of  the  western  states  produce 
very  little  except  wheat  and  com,  most  of 
which  is  intended  for  export;  and  so  of  cot- 
ton in  the  southern  states.  Certainly,  as 
long  as  these  products  are  on  the  lands 
which  produce  them,  they  are  part  of  the 
general  property  of  the  state.  And  so  we 
think  they  continue  to  be  vntll  they  have 
entered  upon  thdr  final  journey  for  leaving 
the  state  and  going  into  another  state.  It 
Is  tme^  it  was  said  in  the  ease,  7^  Darner 


Ball,  10  Wall.  557,  565,  euh  nom.  The  Da/n^ 
iel  BaU  v.  United  States,  19  L.  ed.  1002: 
^Whenever  a  commodity  has  begun  to  move 
as  an  article  of  trade  from  one  state  to  an- 
other, commerce  in  that  commodity  between 
the  states  has  commenced.'  But  &is  move- 
ment does  not  begin  until  the  articles  have 
been  shipped  or  started  for  transportation 
from  the  one  state  to  the  other.  The  car- 
rying of  them  in  carts  or  other  vehicles,  or 
even  floating  them,  to  the  depot  where  the 
journey  is  to  commence),  is  no  part  of  that 
journey." 

These  cases  are  referred  to  in  Kelley  v. 
Rhoad9^  188  U.  S.  1,  ante,  259,  23  Sup. 
Ct.  Rep.  259,  as  defining  the  taxing  power  of 
a  state.  And  their  substance  is  declared 
to  be  "that  while  the  property  is  at  rest  forS 
an*  indefinite  time  awaiting  transportation,* 
or  awaiting  a  sale  at  its  place  ot  destina- 
tion, or  at  an  intermediate  point,  it  is  sub- 
ject to  taxation.  But  if  it  be  actually  in 
transit  te  another  stete,  it  becomes  the  sub- 
ject of  interstete  commerce,  and  is  exempt 
from  local  assessment." 

In  further  specialization  of  these  propo- 
sitions we  may  say  that  the  cases  establish 
that  there  may  be  an  interior  movement  of 
property  which  does  not  constituto  inter- 
stete commerce,  though  property  come  from 
or  be  destined  to  another  state.  In  the  one 
case,  though  it  have  not  reached  ite  place 
of  disembarkation  or  delivery  it  may  be 
texed.  114  U.  S.  622,  29  L.  ed.  257,  6  Sup. 
Ct  Rep.  1091.  In  the  other  case,  until  it 
be  shipped  or  sterted  on  its  final  joum^ 
it  may  %e  taxed.  116  U.  8.  517,  29  L.  ed. 
715,  6  Sup.  a.  Rep.  475. 

The  case  at  bar  falls  within  this  princi- 
ple. It  is  all^  in  the  bill  that  during 
the  winters  of  1895  and  1896  the  plaintiff 
cut,  hauled,  end  put  into  the  Ontonagon 
river  and  its  tributeries- 180,000,000  feet  of 
logs  for  the  purpose  of  saving,  protecting, 
and  preserving  the  same;  that  said  lumbar 
was  more  than  jjlaintiff  could  utilise  in  any 
one  season  at  ite  mills,  and  it  was  not, 
therefore,  the  intention  at  the  opening  of 
the  streams  to  make  a  dean  drive  of  the 
same,  but  only  to  take  down  the  streajna 
the  following  spring  and  summer,  and  each 
succeeding  driving  season,  the  number  com- 
plainant could  utilize;  that  complainant 
was,  at  the  time  the  logs  were  cut  and  put 
in  the  streams,  an  owner  of  lumber  mills 
situated  at  or  near  the  corporate  limite  ol 
the  village  of  Ontonagon;  that  said  mills 
were  destroyed  by  fire  in  the  fall  of  1896, 
and  were  not  rebuilt,  and  that  after  the  de- 
struction thereof  plaintiff  destined  the  logs 
for  ite  mills  at  Ghreen  Bay,  Wisconsin,  but 
that  it  was  not  its  intention  to  take  to  said 
mills  during  any  one  summer  any  more  than- 
sufficient  for  ite  purposes,  and  not  to  ec- 
ceed  generally  20,000,000  feet, — acoordfaig 
to  the  stipulation  40,000,000  feet  The 
route  of  tiie  logs  from  the  forests  to  the 
mills  is  described  as  follows: 

''They  are  driven  down  the  tributaries  ol 
said  Ontonagon  river  into  the  stream  of 
said  river,  and  thence  down  said  Ontonag^ 
river  to  a  point  at  or  near  the  mouth  tSi«r»* 
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•  of 9  in  the* township  of  Ontonagon,  to  the 
Rorting  groundjB  and  pier  jams  of  the  com- 
plainiuit;  they  are  then  loaded  aboard  cars 
and  shipped  by  rail  to  Green  Bay,  Wiscon- 
sin, via  Uie  Chicago,  Milwaukee,  &  St.  Paul 
Railway,  and  pass  out  of  the  state  of  Michi- 

S in  at  a  point  near  the  village  of  Iron 
ountain,  in  said  state." 

The  number  of  the  logs  shipped  by  rail 
from  Ontonagon  to  Green  Bav  before  the 
levy  of  the  tax  complained  of  is  ^ven  in 
the  stipulation  of  facts,  and  it  is  stipulated 
that  "about  500,000  feet  of  complainant's 
said  Iocs  in  said  river  have  been  (in  said 
river  of  slough)  constantly  within  said  vil- 
lage since  1898,  for  the  purpose  of  ship- 
ment by  rail  to  the  desunation  as  afore- 
said." 

The  appellant's  contention  is  that  the 
movement  of  the  logs  commenced  at  the 
opening  of  navigation  of  the  river  (pre- 
sumably in  the  spring  or  summer  of  1896 
and  1897 ) ,  and  from  that  date  were  in  con- 
tinuous transit  as  subjects  of  interstate 
commerce,  and  exempt  from  taxation.  The 
eontention  is  more  extreme  than  that  made 
and  rejected  in  Ooe  v.  ErroL 

Dtorte  affirmed. 


(188  U.  &  97) 

OORNELIUS   K.   G.   BILLINGS   and   Al- 
bert M.  Billings  Ruddock,  Plffs,  in  Err^ 

V, 

PEOPLE  OF  THE  STATE  OF  ILLINOIS. 

(hnetiiuiional  law—inheritance  iaw — equal 
protectUm — elaeeifioaiion. 

The  egoal  protection  of  the  laws  Is  not  denied 
by  the  Illinois  inheritance  tax  law  because, 
nnder  that  statnte  as  interpreted  and  en- 
forced by  the  state  courts,  certain  life  estates 
may  be  taxed  when  the  remainder  Is  to  lin- 
eal descendants  of  the  decedent,  but  not  when 
the  remainder  is  to  collateral  heirs  or 
strangers  In  blood. 

[No.  106.] 

Argued  and  Buhmiited   Deoemher  4,  190t. 
Decided  Jamuary  19,  190$, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  rendeiw  a  judgment 
which  affirmed  a  judgment  order  <»  the 
County  Court  of  Cook  Counter  assessing  an 
inheritance  tax  on  certain  life  estates.  Af- 
finned. 

See  same  case  below,  189  IlL  472,  59  N.  E. 
708. 

The  facts  are  stated  in  the  opinion. 

Meeere,  James  F.  Meagher  and  WH- 
Ham  D,  Outhrie,  for  plaintiffs  in  erxor. 

Mr.  Howlmnd  J.  WamHw  for  defendant 
In  error. 

Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

The  case  presents  the  question  of  the  con- 
■tftntionalify,  under  the  14th  Amendment 
of  tlM  Cottstitittion  of  the  United  States^  of 
I  2  of  the  inheritance  tax  law  of  the  state 


of  Illinois.  The  constitutionality  of  the 
law  was  passed  upon  in  Magoun  v.  Illinoie 
Trust  d  Sav.  Bank,  170  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  Rep.  594,  and  is  there  set 
out.  As  much  of  §  2  as  is  necessary  to 
quote  is  as  follows:  g 

*"Sec.  2.  When  any  person  shall  bequeath* 
or  devise  any  property  or  interest  therein 
or  income  therefrom  to  mother,  father,  hus- 
band, wife,  brother  and  sister,  the  widow 
of  the  son,  or  a  lineal  descendant  during 
the  life  or  for  a  term  of  years,  or  [and]  r» 
mainder  to  the  collateral  heir  of  the  dece- 
dent, or  to  the  stranger  in  blood,  or  to  the 
body  politic  or  corporate,  at  their  decease,  or 
on  the  expiration  of  such  term,  the  said  Ufa 
estate  or  estates  for  a  term  of  years  shaJl 
not  be  subject  to  any  tax,  and  the  property 
so  passing  shall  be  appraised  immediately 
aft^  the  death  at  what  was  the  fair  marked 
value  thereof  at  the  time  of  the  death  of  the 
decedent  in  the  manner  hereinafter  pro- 
vided, and  after  deducting  therefrom  the 
value  of  said  life  estate,  or  term  of  yearSy 
the  tax  transcribed  by  this  act  on  the  re- 
mainder shall  be  immediately  due  and  pay- 
able  to  the  treasurer  of  the  proper  county, 
and,  together  with  the  interests  thereon, 
shall  be  and  remain  a  lien  on  said  property 
until  the  same  is  paid;  .  .  ."  [Starr  k 
C.  Anno.  SUt.  1896,  p.  3629,  f  317.] 

It  is  claimed,  however,  that  the  questian 
presented  in  this  case  was  not  passed  upon 
in  Magoun  v.  Illinoie  Truat  d  Bav.  Bank. 
If  this  be  not  so,  if  this  case  cannot  be  die- 
tinguished  from  that,  it  follows  necessarily 
that  the  judgment  sought  to  be  reviewea 
must  be  affirmed. 

The  proceedings  originated  in  the  county 
court  of  Cook  county,  Illinois,  which  en* 
tered  a  judgment  order  assessing  taxes,  un- 
der the  law  in  controversy,  upon  the  prop- 
erty and  estates  passing  to  the  plaintiffs  m 
error.    The  order  was  affirmed  by  the  sn- 

Sreme  court  of  the  state.     189  111.  472,  69 
r.  E.  798. 

Albert  M.  Billings,  a  resident  of  Chicago^ 
died  in  that  city  February  7,  1897.  He  left 
surviving  him  a  widow,  Augusta  S.  BUI* 
ings;  a  son,  Cornelius  K.  G.  Billings,  one 
of  the  plaintiffs  in  error,  and  grandron  Al* 
bert  M.  Billings  Ruddock,  who  is  the  other 
plaintiff  in  error.  He  also  left  a  son  hv  a 
former  marriage,  with  whom  this  record  is 
not  concerned.  His  estate  was  very  larger 
and  he  devised  and  bequeathed  it  all  to  his 
wife,  excepting  certain  reservations,  during 
her  natural  life.  How  it  should  be  divided 
then,  the  will  proceeded  to  provide  as  fol- 
lows :  o 
"I  do  also  herein  ^ve  and  bequeath  toS 
my  son  Cornelius  *Kingsley  Qarrison  Bill-* 
ings.  and  to  my  grandson  Albert  M.  Bill- 
ings Ruddock,  to  be  held  and  owned  bv 
them  at  the  death  of  my  wife  Augusta  S. 
Billings  as  is  hereinafter  explained  and  set 
forth,  all  the  property  and  estate  herein  be- 
queathed to  her  my  wife  not  otherwise  dU- 
posed  of  by  my  said  executors  hereinafter 
named,  in  the  manner  followiiu^  to  wits 
Two  thirds  thereof  to  my  son  C.  K.  G.  Bill- 
ings and  one  third  thereof  to  my  grandson 
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Albert  M.  Billings  Ruddock,  to  be  held  and 
owned  bj  them  aB  above  stated  during  their 
lifetime^  and  should  my  son  G.  K.  G.  Bill- 
ings die,  not  leaving  a  living  child  or  chil- 
dren of  his  own  issue;,  the  property  herein 
bequeathed  to  him  shall  revert  and  be  held 
and  owned  by  my  grandchild  Albert  M. 
Billings  Ruddock  during  his  lifetime,  and 
should  my  grandson  Albert  M.  Billings 
Ruddock  me  not  leaving  a  child  or  children 
of  his  own  issue,  then  all  the  jproperty  and 
estate  herein  bequeathed  to  him  shall  re- 
vert and  become  the  property  and  estate  of 
my  brother  John  D.  Billings  (should  he  be 
alive  at  that  time)  and  my  living  nephews 
and  nieces  who  shall  be  living  at  the  time 
of  the  death  of  my  said  gran<uon,  as  afore- 
said, said  brother,  nieces,  and  nephews  to 
share  and  share  alike  in  said  estate." 

The  will  therefore  created  a  life  estate 
in  the  widow  in  the  entire  estate,  and  at  her 
death  life  estates  of  two  thirds  and  one 
third  of  the  property  bequeathed  respective- 
ly to  the  testator's  son  and  grandson,  the 
plaintiffs  in  error. 

The  widow  renounced  the  provision  made 
for  her,  and  elected  to  take  in  lieu  thereof 
her  dower  and  le^  share,  and  the  estates 
to  the  plaintiffs  in  error  accrued  at  once. 
The  counf^  court  appointed  an  appraiser  to 
fix.  the  fair  market  value  of  the  estates  for 
the  purpose  of  assessing  the  inheritance  tax 
as  provided  hv  the  statute.  "The  widoVs 
dower  award,'^  to  quote  from  the  opinion  of 
the  supreme  court,  "and  one  third  of  the 
personalty  were  appraised  at  the  total  sum 
of  $2,303,151.75,  the  tax  upon  which,  after 
deducting  the  $20,000  ezCTtiption,  was  fixed 
at  $23,443.53.  The  life  interest  (as  it  was 
decreed  to  be)  of  said  Cornelius  in  the  two 
thirds  bequeathed  to  Mm  was  appraised  at 
4  $2,472,118.75,  ajid,  after  deductmg  his  ex- 
I  emption  of  $20,000,  the  tax  to  be  paid  by 
him  was  assessed  at*$24,821.18.  This  in- 
dnded  the  specific  devise  of  real  estate  val- 
ued at  $30,000.  The  life  interest  of  Albert 
M.  Billings  Ruddock  in  the  one-third  in- 
terest bequeathed  to  him  was  appraised  at 
$1,408,374.77,  and,  after  deductmg  his  ex- 
emption of  $20,000,  his  tax  was  assessed  at 
$14,043.74.  This  included  also  the  tax  on 
a  specific  devise  to  him  of  real  estate  valued 
at  $16,000.  The  court,  in  approving  the  ap- 
praiser's report,  found  that  Cornelius  E.  G. 
Billings  tooK  a  life  estate  in  the  two  thirds 
€f  tiie  residuary  estate  bequeathed  to  him, 
and  that  there  was  a  remainder  therein  of 
the  value,  at  the  testator's  death,  of  $804,- 
684.70,  which  had  not  vested,  and  that  there 
was  a  remainder  in  the  one  third  bequeathed 
to  Albert  M.  Billings  Ruddock  for  life  of 
the  value  of  $250,976.95,  which  had  not 
vested,  and  ordered  that  the  tax  on  these 
remainders  be  postponed  until  they  shall 
have  become  vested." 

The  widow  was  an  appellant  in  the  su- 
preme court  of  the  state^  but  she  is  not  a 
party  here. 

The  assignment  of  error  is  "that  the  stat- 
ute is  in  contravention  of  the  14th  Amend- 
ment to  the   Constitution  of  the  United 
States  of  America,  in  that  the  classification 
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of  life  tenants  is  arbitrary  and  unreason- 
able, and  denies  to  the  plaintiffs  in  error,  as 
life  tenants,  the  equal  protection  of  the 
laws;  because  the  statute,  as  interpreted 
and  enforced  by  the  state  courts,  taxes  life 
estates  where  the  remainder  is  to  lineaJs, 
but  does  not  tax,  and  expressly  exempts, 
similar  life  estates  where  the  remainder  is 
to  collaterals  or  to  strangers  in  blood." 

Turning  to  the  Magoun  Case,  we  find  that 
the  objection  made  to  the  statute  was  that 
it  denied  to  the  appellaiit  the  equal  protec- 
tion of  the  laws,  and  the  somewhat  elemen- 
tary and  lengthy  discussion  in  the  opinion 
was  induced  by  the  grounds  upon  which, 
and  the  ability  with  \^ch,  the  statute  was 
attacked.  It  is  very  certain  that  no  con- 
sideration was  omitted  from  the  arguments 
at  bar  which  could  have  aided  the  court  to 
form  a  jud^ent^  If  there  had  been  a 
proper  classification  there  could  not  have 
been  the  denial  of  the  equal  protection  of 
the  laws,  and  we  therefore  expressed  and  il- 
lustrated theprinciple  upon  which  it  should 
be  based.  We  said  it  was  established  byg 
cases  that  classification  must  be  based  oUh 
some  reasonable  ground.  *  It  could  not  be* 
a  "mere  arbitrary  selection."  But  what  is 
the  test  of  an  arbitrary  selection?  It  is 
difficult  to  exhibit  it  predselv  in  a  general 
rule.  Classification  is  essentially  the  same 
in  law  as  it  is  in  other  departments  of 
knowledge  or  practice.  It  is  the  grouping 
of  things  in  speculation  or  pradice  be- 
cause they  "a^ee  with  one  another  in 
certain  particumrs  and  differ  from  other 
things  in  those  same  particulars."  Things 
may  have  very  diverse  qualities,  and 
vet  be  united  in  a  class.  They  may 
have  veij  similar  qualities,  and  yet  be 
cast  in  different  classes.  Cattle  and  horses 
may  be  considered  in  a  class  for  some  pur- 
poses. Their  difference  are  certainly  pro- 
nounced. Salt  and  sugar  may  be  associated 
in  a  grocer's  stock  for  a  grocer's  purposes. 
To  confound  them  in  use  would  be  very  dis- 
appointing. Human  beings  are  essentiallv 
alike,  yet  some  individuals  may  have  attii* 
butes  or  relations  not  possessed  by  others, 
which  may  constitute  them  a  class.  But 
their  classification — ^indeed,  all  classifica- 
tion— ^must  primarily  depend  upon  purpose 
— the  problem  presented.  Science  will  nave 
one  purpose,  business  another,  and  legisla- 
tion still  another.  The  latter,  of  course,  on 
account  of  the  restraints  upon  the  legisla- 
ture, may  not  be  legal, — may  not  be  with- 
in the  power  of  the  legislature.  To  dispute 
that  power,  however,  is  not  the  same  thing 
as  to  dispute  a  classification,  and  yet  that 
there  may  be  dependence, — more  freedom  of 
classification  in  some  instances, — ^has  been 
indicated  by  the  cases.  A  state  cannot 
regulate  interstate  commerce,  however  ae- 
curate  its  classification  of  objects  may  be. 
On  tiie  other  hand,  the  taxing  power  of  a 
state  is  one  of  its  most  extensive  powers. 
It  cannot  be  exercised  upon  persons  grouped 
according  to  their  complexions.  It  can  be  , 
exercised  if  they  are  grouped  according  to 
their  occupations.  A  state  may  regwata 
or   suppress   combinations   to   restri^   the 
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sale  of  products.  The  power  caimot  be  ex* 
crted  to  forbid  oomUnations  amon^  those 
who  bi^  products,  and  permit  combmations 
among  those  who  raise  or  grow  products. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct. 
Bep.  431.  And  yet,  exercising  its  taxing 
power,  it  has  been  aecided«  that  a  state  may 
make  that  discrimination.  179  U.  S.  89,  45 
mL.  ed.  102,  21  Sup.  CL  Eep.  43.  Other  il- 
S  lustrations  may  be  taken  from  the  cases 
*  which  tend  to  the  same  end.  If  the*pur- 
pose  is  within  Uie  leg^  powers  of  the  1^- 
islature,  and  the  classification  made  has  re- 
lation to  that  purpose  (excludes  no  persons 
or  obiects  that  are  affected  by  the  purpose, 
includes  all  that  are),  logically  speaking, 
it  will  be  appropriate;  legally  speaking,  a 
law  based  upon  it  will  have  equality  of  oper- 
ation. And,  excluding  our  right  to  consider 
policies  or  assume  legislation,  we  have 
many  times  sold  that  a  state  in  its  purposes 
and  in  the  execution  of  them  must  be  al- 
lowed a  wide  range  of  discretion,  and  that 
this  court  will  not  make  itself  a  harbor  in 
which  can  be  found  "a  refuge  from  ill-ad- 
▼ised,  unequeal,  and  oppressive"  l^slation. 
102  U.  S.  691,  26  L.  ed.  238. 

These  principles  were  announced  in  the 
Magoun  Case,  and  found  to  sustain  the  Illi- 
nois statute.  We  said  "There  are  three 
main  classes  in  the  Illinois  statute,  the  first 
and  second  being  based,  respectively,  on  lin- 
eal and  collateral  relationship  to  the  testa- 
tor or  intestate,  and  the  third  beinff  com- 
posed of  strangers  to  his  blood  and  distant 
relatives.  The  latter  is  again  divided  into 
four  subclasses  dependent  upon  the  amount 
of  the  estate  received.  The  first  two  class- 
es, therefore,  depend  upon  substantial  dif- 
ferences, differences  which  may  distinguish 
them  from  each  other,  and  them  or  either  of 
them  from  the  other  class,— differences, 
therefore,  which  'bear  a  just  and  proper  re- 
lation to  the  attempted  classification' — ^the 
rule  expressed  in  Gulf,  C.  d  S.  F,  R.  Co. 
V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct  Rep.  255.  And  if  the  constituents 
0f  caoh  class  are  affected  alike,  the  rule  of 


equality  prescribed  1^  the  cases  is  satisfied. 
In  other  words,  the  law  operates  'equally 
and  uniformly  upon  oil  persons  in  similar 
circumstances.' " 

But  it  is  insisted  that  the  classification 
sustained  in  the  Magoun  Case  "related  sole- 
ly to  the  graduated  feature  of  the  tax.**  In 
the  case  at  bar,  it  is  said,  the  Question  is 
'^whether  or  not  the  Illinois  legislature  can 
discriminate  against  oonatiiuenta  of  a  cer- 
tain clase,  and  apply  different  rules  for  the 
taxation  of  its  memoers.  Life  tenants  con- 
stitute but  a  single  class,  and  the  incidents 
of  such  an  estate;,  the  source  thereof,  the  ex- 
tent, the  dominion  over  and  quality  of  in- 
terest in  the  tenant,  is  the  same  irrespect-^i 
ive  of  the  ultimate  vesting  of  the  remain- S 
der.  The  tax  is*not  upon  the  property,  but* 
is  upon  the  person  succeeding  to  the  prop- 
erty.^' 

Undoubtedly,  life  tenants,  regarded  sim- 
ply as  persons,  may  be  in  legal  contempla- 
tion the  same;  estates  for  life,  regarded 
simply  as  estates  with  their  attributes  also 
in  legal  contemplation,  may  be  said  to  be 
the  same,  but  that  is  not  all  that  is  to  be 
considered,  nor  is  it  determinative.  We 
must  reeard  the  power  of  the  state  over  tes- 
tate and  intestate  dispositions  of  property, 
its  power  to  create  and  limit  estates,  and, 
as  resulting,  its  power  to  impose  conditions 
upon  their  teansfer  or  devolution.  It  is  up- 
on this  power  that  inheritance-tax  laws  are 
based,  and  we  said,  in  the  Magoun  Case, 
that  the  power  could  be  exercised  by  distin- 
guishing between  the  lineal  and  collateral 
relatives  of  a  testator.  There  the  amount 
of  tax  depended  upon  him  who  immediately 
received;  here  the  existence  of  the  tax  de- 
pends upon  him  who  ultimately  receives. 
That  can  make  no  difference  with  the  power 
of  the  state.  No  discrimination  being  exer^ 
cised  in  the  creation  of  the  class,  equality  is 
observed.  Croaeiog  the  lines  of  the  classes 
created  by  the  statute,  discriminations  may 
be  exhiUted,  but  within  the  elasses  thsrt  Is 
equality. 

JudgmmU  affitrmed* 


(188  V.  B.  W) 

JOSBFH  H.  BSALS,  Plff.  i»  Err^ 

JAMES   J.    CONE    and    Lynun    Bobiaon, 
DfU.  i»  Brr. 

Error  to  9tai0  eaurt  —  Federal  que^tUm  — 
M»«  a«  io  mimng  oZcwm  —  guesttona  of 
general  law^-eMtappel    r«i  /tidtcaia. 

1.  The  mere  foci  that  an  action  U  brought  In 
a  state  court,  under  U.  8.  Bay.  Stat  1 1  2325, 
2326  (U.  8.  Comp.  Stat  1001,  pfK  1429, 
1480),  In  support  of  an  adverse  mining 
claim,  does  not  of  Itself  entitle  the  defeated 
party  to  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States. 

%,  Whether  statements  made  on  a  hearing,  be- 
fore the  Land  Department,  of  a  protest 
against  a  mineral  entry,  work  an  estoppel  in 
paiB  which  amounts  to  a  defense  to  a  claim  of 
title  under  a  subaequent  entry,  Inyolves  no 
Federal  question  which  will  give  the  Supreme 
Court  of  the  United  States  Jurisdiction  to 
review  the  judgment  of  a  state  court 

t.  A  ruling  of  a  state  court  adverse  to  platn- 
tilTs  claim  that  the  decision  by  the  Land  De- 
partment of  a  question  of  fact  on  the  hearing 
of  a  protest  filed  by  him  and  others  against  de- 
fendants' original  mineral  entry  was  res  fu- 
dieata  in  an  adverse  suit  In  which  defendants 
rely  on  a  subsequent  entry  Is  not  the  decision 
of  a  Federal  question  which  will  give  the 
Supreme  Court  of  the  United  States  Jurisdic- 
tion to  review  the  judgment  of  t^e  state 
court 

[No.  84.] 

Argued   Novemler   11,   It,   190$.    Decided 
January  ii6,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ck)lor&do  to  review  a  jud^ent 
which  aflSrmed  a  judgment  of  the  District 
Court  of  the  County  of  El  Paso  in  favor  of 
defendants  in  a  suit  in  support  of  an  ad- 
Terse  mining  claim.    Dismissed, 

See  same  oaae  below,  27  Cola  473,  62 
Pa£.  048. 

Statement  by  Mr.  Justice  Brewers 
This  is  what  is  known  in  the  mining  re- 
gkma  aa  an  ''adverse  suit,"  brought  under 
the  authoritT  of  S8  2325  and  2326,  Rev. 
Stat  (U.  S.  Comp.  Stat  1901,  pp.  1429, 
1430),  in  the  district  court  of  the  county  of 
£1  Paso,  Colorado^  to  contest  the  right  of 
defendants  to  a  patent  for  the  Ophir  lode 
mining  claim.  The  plaintiff  claimed  a  por- 
tion of  this  ground  ajs  a  part  of  his  own 
mining  claim,  and  the  question  presented 
was  as  to  the  priority  m  right  thereto  of 
the  respective  parties  by  virtue  of  discov- 
ery ana  location.  Judgment  was  rendered 
In  the  district  court  in  favor  of  the  defend- 
ants, which  judgment  waa  affirmed  by  the 
supreme  court  m  the  state.  27  Colo.  473, 
62  Pae.  048.  Thereupon  the  case  was 
bronght  here  on  writ  of  error. 

In  the  complaint,  plaintiff  averred  that 
on  or  about  January  1,  1893,  and  ever  rince^ 
he  was  the  owner  and  in  possession  of  the 
Tecumseh  lode  mining  claim;  that  on  or 
about  April  1,  1806,  tne  defendants  wrong- 
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fally  entered  upon  a  parcel  of  said  dalm,  to 
wit,  all  that  part  thereof  included  within^ 
the  erterior  lines  of  the  Ophir  lode  mining  oo 
claim,  and  that  they  have  ever  since*  vnrong-* 
fully  withheld  the  possession  of  said  parcel 
from  the  plaintiff.  The  answer  denied  the 
allegations  of  the  complaint,  and  pleaded  aa 
a  second  defense  that  oefore  the  alleged  dis- 
covery of  the  Tecumseh  lode  mining  claim, 
to  wit,  on  February  3,  1892,  the  defendants 
or  their  grantors  were  and  defendanta  still 
are  the  owners  of  the  Ophir  lode  mining 
claim;  and  that  by  reason  of  such  owner- 
ship they  are  entitled  to  the  possession  of 
the  ground  in  dispute.  To  this  answer  a 
replication  waa  filed,  setting  forth  that  de- 
fendanta on  February  10,  1893,  made  a 
mineral  entry  which  included  said  Ophir 
lode;  that  subsequently  plaintiff,  with  oth- 
er*, filed  a  ijrotest  a^inst  that  portion  of 
the  entry  which  related  to  the  Ophir  lode, — 
such  protest  charging,  among  other  things, 
that  there  had  been  no  discovery  of  any 
vein,  lode;,  ledge,  or  deposit  of  mineral 
therein;  that  on  a  hearing  there  was  an  ad- 
judication by  the  Commissioner  of  the  Gen- 
eral Land  Office,  affirmed  by  the  Secretary 
of  the  Interior,  that  no  discovery  had  been 
made^  and  canceling  the  entry.  Plaintiff 
also  alleged  that  at  the  hearing  on  said  pro- 
test Cone,  one  of  the  defendants,  testified 
that  no  vein  had  been  discovered  in  the 
Ophir  claim  and  no  work  done  on  any  lode 
therein  durin|[  the  year  1893,  and  that  the 
plaintiff  waa  induced  by  such  testimony  to 
go  to  large  expenditures  in  exploring  for 
mineral  in  the  ground  in  conflict  between 
the  two  claims,  the  defendants  knowing  at 
all  times  that  such  expenditures  were  being 
made  in  reliance  upon  the  truth  of  such  tes- 
timony. In  other  words,  the  plaintiff  in 
his  replication  pleaded  two  defenses  to  de- 
fendants' claim  of  title:  First,  res  judicata 
by  reason  of  the  action  of  the  Secretarj^  of 
the  Interior  in  setting  aside  the  original 
application   for  entry  of  the  Ophir   lode; 


and,  second,  estoppel  bv  reason  of  the  testi- 
mony  given  by  one  of  the  defendants.  A 
demurrer  to  this  replication  was  sustained. 


and  the  case  went  to  trial  upon  the  com* 
plaint  and  answer. 

Jfr.  H.  B*  Johaaon  for  plaintiff  in  er- 
ror. 

Messrs.  Oharlea  S.  Tliomaa,  WilUam 
H.  Bryant  and  Harry  H.  Lee  for  defendanta 
in  error.  q 

Mr.  Justice  Brewer  delivered  the  opia-* 
ion  of  the  court: 

The  jnrisdictioo  of  this  court  la  denied. 
The  validity  of  a  treaty  or  statute  of  or 
authority  exercised  under  the  United  States 
waa  not  drawn  in  question  in  the  state 
courta,  nor  waa  the  validity  of  a  statute  of 
or  authority  exercised  under  the  state  of 
Colorado  challenged  on  the  ground  of  be- 
ing repugnant  to  the  Constitution,  treaties, 
or  laws  of  the  United  States.  So  that  the 
jurisdiction  of  this  court  depends  on  wheth- 
er some  title,  right,  privilege,  or  immunity 
of  a  Federal  nature  was  specially  set  np 
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And  claimed  by  the  plaintiff  in  arror  and  de- 
nied by  the  btate  oourts.  Rev.  Stat.  S  709 
(U.  S.  Camp.  Stat.  1901,  p.  576). 

The  mere  fact  that  this  is  an  action 
brought  under  §S  2325  and  2326,  Re7.  Stat. 
(U.  S.  Gomp.  Stat  1901,  pp.  1429,  1430),  in 
vupport  of  an  adyerse  claim,  does  not  of  it- 
self entitle  the  defeated  party  to  a  writ  of 
error.  Although  brought  under  the  au- 
thority of  a  Federal  statute,  the  questions 
involved  may  be  only  of  general  or  local 
law.  Blackburn  v.  Portland  Oold  Min,  Co. 
176  U.  S.  671,  44  L.  cd.  276,  20  Sup.  Ct. 
Rep.  222;  Bhoahone  Min.  Co,  ▼.  Rutter,  177 
U.  S.  505,  44  li.  ed.  864,  20  Sup.  CL  Rep. 
726. 

Two  questions  of  law  ajose  on  the  plead- 
ings. Both  were  presented  by  the  demur- 
rer to  the  replication;  one^  a  question  of 
estoppel;  the  other,  of  rea  judtoaict.  The 
estoppel  was  not  one  of  record,  but  in  pais, 
arising,  aa  contended,  from  contradictory 
statements  made  by  one  of  the  defendants 
at  a  different  time  and  place.  Whether 
such  stat<mient8  work  an  estoppel  depends, 
not  upon  the  Constitution  or  any  law  of 
Congress,  involves  no  Federal  question,  but 
is  determined  by  rules  of  general  law. 

With  respect  to  the  other  question,  this 
may  be  saia:  The  validity  of  the  denial  of 
the  original  application  for  entry  was  not 
challenged.  It  was  accepted  as  conclusive, 
and  a  subsequent  entry  waa  relied  upon. 
The  rule  of  res  ludicata  was,  however,  in- 
voked by  plaintiff  on  the  ground  that  a 
question  of  fact  had  been  decided  in  the  first 
application,  which,  as  alleged,  was  conclu- 
sive between  the  parties  in  this  action.  But 
the  applicability  of  the  rule  depends  on  the 
fact  uiat  the  parties  to  the  two  actions  or 
H  proceedings  are  the  same,  and  also  acting  in 
Jljthe  same  ri^ht  Here  the  parties  to  the 
•  prior  proceeding  were  the*applicants  for  the 
patent  and  the  United  States,  and  the  mat- 
ters decided  bound  them,  and  them  only, 
^e  fact  that  his  plaintiff,  with  others, 
filed  a  protest  against  the  entr^r  did  not 
make  them  parties  to  the  application  to  the 
extent  that  they  were  concluded  by  a  deci- 
sion either  way.  There  is  no  suggestion  in 
the  plcaidings  that  the  protestants  were  in 
any  way  interested  in  the  ground  applied 
for,  or  that  they  were  acting  other  than  as 
good  citizens,  seeking  to  prevent  a  wrong 
upon  the  government.  Their  standing  in 
the  proceeding  was  in  the  nature  of  amid 
curia.  As  such,  whatever  the  result,  no 
rule  of  rea  judicata  could  be  invoked  by  or 
against  them.  Hence,  the  ruling  on  the  de- 
murrer was  not  concerning  the  effect  of  a 
decision  made  by  the  Land  Department  upon 
the  parties  to  the  proceeding,  but  a  mere 
determination  that  one  who  was  not  a  party 
could  not  claim  the  advantages  of  a  party. 
It  is  not  open  to  question  that  the  trial 
court  properly  sustained  the  demurrer  to 
this  portion  of  the  replication.  To  call  this 
the  decision  of  a  Federal  question  adverse 
to  the  plaintiff  is  so  manifestly  without 
foundation  that  it  may  rightfully  be  disre- 
garded. 
The  record  of  the  trial,  which  took  place 


before  a  Jury,  is  voluminous, — ^the  bill  of 
exceptions,  containing  the  testunony,  the  in- 
structions, and  the  proceedings  on  the  mo- 
tion for  a  new  trial,  filling  436  printed 
gages.  The  testimony  was  mainly  Erected 
)  such  matters  of  fact  as  the  time  and 
place  of  discovery  of  mineral,  the  character 
of  the  veins,  the  per  cent  of  mineral,  and 
the  general  nature  of  the  rock  formations 
in  which  the  veins  were  alleged  to  have  been 
discovered.  From  the  beginning  of  the  trial 
to  the  end  of  the  testimony  there  appears 
no  single  distinct  claim  based  upon  the  Con- 
stitution or  statutes  of  the  United  States. 
No  statute  of  the  state  of  Colorado  was 
questioned,  nor  was  any  title,  rights  privi- 
l^e,  or  immunity  under  the  Constitution  or 
laws  of  the  United  States  specially  set  up 
or  claimed.  In  the  instructions  asked  and 
refused,  as  well  as  in  those  given,  there  is 
only  a  general  mention  of  the  laws  of  the 
United  States,  and  none  of  any  particular 
statute.  In  the  motion  for  a  new  trial,  as 
well  as  in  the  assignments  of  error  in  the 
supreme  court  of  the  state,  there  is  not  the  a 
slightest  reference  to  the  Constitution,  thejj 
laws  of  the  United  States,  or*any  section  or* 
part  thereof.  And  in  the  opinion  of  the  su- 
preme court,  outside  of  the  matters  of  es- 
toppel and  res  judicata  before  referred  to^ 
there  is  nothing  to  even  suggest  that  it  was 
requested  to  consider  any  question  of  a  titles 
right,  privilege,  or  immunity  under  tha 
Constitution  or  laws  of  the  United  States. 
Indeed,  while  this  case  has  evidently  been 
hotly  contested,  yet  the  matters  which  were 
subjects  of  controvert  and  determinati<m 
were  questions  of  fact  concerning  the  time^ 
extene,  and  effect  of  the  all^;ed  discoveries  of 
mineral,  and  also  alleged  wrongs  in  respect 
to  the  juiy.  To  those  matters,  and  to  those 
alone,  was  the  attention  of  the  parties  and 
the  courts  directed.  Counsel  for  plaintiff 
in  error  has  filed  an  elaborate  brief  of  240 
printed  pages,  which  is  able  and  exhaustive^ 
both  on  questions  of  mining  law  and  the 
conduct  of  the  trial.  One  cannot,  however, 
fail  to  be  impressed,  after  a  perusal  there- 
of, with  the  fact  of  a  failure  to  recognise 
that  there  is  no  general  right  to  a  writ  of 
error  from  this  court  to  the  courts  of  * 
state;  that  there  is  but  a  special  right,  a 
right  to  bring  such  cases,  and  such  cases 
only,  as  disclose  a  Federal  question  distinct- 
ly ruled  adversely  to  the  plaintiff  in  error. 
We  fail  to  see  that  any  title,  right,  privi- 
lege, or  immtmity  of  a  Federal  nature  was 
specially  set  up  and  claimed.  Very  likely 
the  construction  and  the  effect  of  Federal 
statutes  were,  in  a  general  way,  discussed 
and  considered,  but  nowhere  do  we  find  that 
special  settinff  up  or  claiming  of  a  Federal 
right  which  justifies  us  in  taking  jurisdic- 
tion. As  we  have  stated,  the  validity  of  no 
Federal  statute  was  doiied  in  the  state 
courts.  Neither  did  the  plaintiff  in  error, 
prior  to  the  judgment  of  affirmance  In  the 
supreme  court,  challenge  the  vaUditj  of  any 
state  statute  on  the  ground  of  its  repug- 
nance to  paramount  Federal  law. 
The  wrti  of  error  is  dismissed. 
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ISABELLA  F.  BLACKSTONE,  Individual- 
ly and  as  Executrix  of  the  Last  Will  and 
Testament  of  Timothy  B.  Bladcstone^  De- 
eeued,  Plff.  in  Err,, 

V, 

NATHAN  L.  MILLEB,  Comptroller  of  the 
State  of  New  York»  and  Edward  M. 
Grout,  Oomptroller  of  the  City  of  New 
York. 

TaaatUm  *-  tucceaaion  tawe$  —  dehia  due 
nonreaident  decedent  —  cotttraota  —  inp- 
pairmetit  of  obligation  —  eonatituiional 
law  —  double  taxation  —  fuU  faith  and 
credit  —  privilegea  and  immumtiea. 

1.  A  state  may  tax  the  tnin8fer»  imder  the  will 
of  a  nonresident,  of  debts  due  the  decedent 
bj  its  citixens. 

t.  The  obligation  of  a  contract  cannot  be  said 
to  be  Impaired  by  a  statnte  In  force  when  the 
contract  was  made. 

•.  The  benefldailes  under  the  will  of  a  non- 
resident cannot  Invoke  the  Federal  Constltn- 
tion  to  prevent  the  taxation,  under  the  New 
Tork  Inheritance-tax  law,  of  the  transfer, 
mdor  such  will,  of  debts  doe  the  decedent 
by  Its  citizens,  because  the  entire  Inheritance 
Is  taxable  in  the  state  of  the  decedent's 
domlcll. 

4.  Full  faith  and  credit  la  not  denied  a  ]ud«> 
ment  of  an  Illinois  court  taxing  the  entire 
inheritance  under  the  will  of  a  resident  of 
that  state,  by  a  tax  imposed  under  the  New 
Tork  inheritance-tax  law  on  the  transfer, 
under  such  will,  of  debu  due  the  decedent  by 
eitisens  of  the  latter  sUte. 

i.  None  of  the  privileges  and  Immnnltles  of 
citixens  of  the  state  of  New  York  are  denied 
the  benellclarles  under  the  will  of  a  nonresi- 
dent by  a  tax  Imposed  under  the  New  York 
inheritance-tax  law,  on  the  transfer,  under 
such  will,  of  debts  due  the  decedent  bf  dtf- 
sens  of  that  state. 

6.  The  Imposition  of  a  tax,  under  the  New 
York  inheritanoe-tax  law,  on  the  transfer, 
under  the  will  of  a  nonresident,  of  debte  due 
the  decedent  by  residents  of  that  states  doee 
not  violate  the  14th  Amendment  to  the  Fed- 
eral Oonstltutlon. 
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IN  ERROR  to  the  Surrogates'  Court  of 
New  York  County,  in  the  State  of  New 
York,  to  review  a  decree  of  thsA  oiMirt  im- 
posing an  inheritance  tax  on  prtyerty  paes- 
ing  under  the  will  of  a  nonreBident,  which 
decree  was  entered  in  porsuanoe  of  an  or- 
der of  the  Appellate  Division  of  the  Su- 
preme Court  of  that  States  which  was  af- 
firmed hy  the  Court  of  Appeals.  Af- 
firmed. 

See  same  case  below  in  Appellate  Division 
of  Supreme  Court,  69  App.  Div.  127,  74  N. 
Y.  Supp.  508;  and  in  Court  of  Appeals,  171 
K.  Y.  682,  64  N.  £.  1118. 

The  facts  are  stated  in  the  opinioo. 

Maasra.  Edward  W.  Sheldon  and  Rob- 
ert Wilkinaon  for  plaintiiT  in  error. 

Meaara.  Iionia  Manluai  and  JuUua  Of- 
fenbach for  defendants  In  error. 
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*Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  Is  a  writ  of  error  to  the  surrogate's 
court  of  the  county  of  New  York.  It  is 
brought  to  review  a  decree  of  the  court,  sus- 
tained  by  the  appellate  division  of  the  su- 
preme court  (60  App.  Div.  127,  74  N.  Y. 
Supp.  508),  and  by  the  court  of  appeals  (171 
N.  Y.  682.  64  N.  E.  1118),  levying  a  tax  on 
the  transfer  by  will  of  certain  property  of 
Timothy  B.  Blackstone,  the  testator,  who 
died  domiciled  in  Illinois.  The  property  con- 
sisted of  a  debt  of  $10,692.24,  due  to  the 
deceased  by  a  firm,  and  of  the  net  sum  of 
$4,843,456.72,  held  on  a  deposit  account  by 
the  United  States  Trust  Company  of  New 
York.  The  objection  was  taken  seasonably 
upon  the  record  that  the  transfer  of  this 
property  could  not  be  taxed  in  New  York 
consistently  with  the  Constitution  of  the 
United  Stetes. 

The  deposit  in  Question  represented  the 
proceeds  of  railroea  stock  sold  to  a  syndi- 
cate and  handed  to  the  trust  company, 
which,  by  arrangement  with  the  testator, 
held  t^e  proceeds  subject  to  his  order,  pay- 
ing interest  in  the  meantim&  Five  dai^ 
nrace  of  withdrawal  wae  required,  and  ii  aeo 
draft  was  made  upon  the  company  it  gav«§ 
its  check  upon  one  of  its  banks*cl  depoeitb* 
The  fund  had  been  held  in  this  way  from 
March  31,  1899,  until  the  testator's  death 
on  May  26,  1000.  It  is  probable,  of  coarse^ 
that  he  did  not  intend  to  leave  the  fund 
there  forever,  and  that  he  was  looking  out 
for  investments,  but  he  had  not  found  them 
when  he  died.  The  tax  is  levied  nnder  a 
statute  imposing  a  tax  ''upon  the  transfer 
of  any  property,  real  or  personal.  .  .  • 
2.  When  the  transfer  is  by  will  or  intestate 
law,  of  property  within  the  state,  and  the 
decedent  was  a  nonresident  of  the  state  at 
the  time  of  his  death.**  Laws  1896,  chap. 
908,  S  220,  amended.  Laws  1897,  chap.  284, 
3  Rev.  Stat  Codes  ft  Gen.  Laws,  3d  ed.  1901, 
p.  3592.  The  whole  succession  has  been 
taxed  in  niinois,  the  New  York  deposit  be- 
ing included  in  the  appraisal  of  the  estate. 
It  is  objected  to  the  New  York  tax  that 
the  property  was  not  within  the  state,  and 
that  the  courts  of  New  York  had  no  juris- 
diction; that  if  the  property  was  within  the 
state  it  was  only  transitonly  there  {Haffc 
v.  Paeifie  Moil  8.  8.  Co.  17  How.  596,  699, 
600,  15  L.  ed.  254,  255),  thst  the  tax  im- 
pairs the  obligation  of  contracts,  that  it  do* 
nies  full  faith  and  credit  to  the  judgment 
taxing  the  inheritance  in  Illinois,  that  it 
deprives  the  executrix  and  legatees  of  privi- 
leges and  immunities  of  dtisots  of  the  state 
of  New  York,  and  that  it  is  contrary  to  the 
14th  Amendment. 

In  view  of  the  state  decisions  it  must  he 
assumed  that  the  New  York  statute  is  in* 
tended  to  reach  the  transfer  of  this  prop- 
erty if  it  can  be  reached.  Neu)  Orleana  t. 
Stempel,  175  U.  8.  309,  316,  44  L.  ed.  174, 
20  Sup.  Ct  Rep.  110;  Marley  t.  Lake  8hore 
d  M.  8,  R.  Co.  146  U.  S.  162,  166,  36  L.  ed. 
025,  928,  13  Sup.  Ct  Rep.  54.  We  alao 
must  take  it  to  nave  been  found  that  the 
property  was  not  in  tranaitu  in  such  a  senae 
as  to  withdraw  it  from  the  powv  cf  Hm 
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■tai^  if  otherwiae  the  right  to  tax  the 
transfer  belonged  to  the  state.  The  prop- 
erty was  delayed  within  the  jurisdiction  of 
New  York  an  indefinite  time,  which  had 
lasted  for  more  than  a  year,  so  that  this 
finding  a^  leejst  was  justified.  Kelley  ▼. 
Rhoads,  188  U.  S.  1,  ante,  p.  259,  23  Sap. 
Ct.  Rep.  259.  Both  parties  agree  with  the 
plain  words  of  the  law  that  the  tax  is  a  tax 
upon  the  transferj  not  upon  the  deposit,  and 
we  need  spend  no  time  upon  that.  Iliere- 
fore  the  naked  auestion  is  whether  the  state 

2  has  a  right  to  tax  the  transfer  of  such  de- 

2  posit  by  will. 

•  *The  answer  is  somewhat  obscured  by  the 
superficial  fact  that  New  York,  like  most 
other  states,  recognizes  the  law  of  the 
domicil  as  the  law  determining  the  right  of 
universal  succession.  The  domicil,  natural- 
ly, must  control  a  succession  of  that  kind. 
Universal  succession  is  the  artificial  contin- 
uance of  the  person  of  a  deceased  by  an  ex« 
ecutor,  heir,  or  the  like,  so  far  as  succession 
to  rights  and  obligations  is  concerned.  It  Is 
a  ficuon,  the  historical  origin  of  which  is 
familiar  to  scholars,  and  it  is  this  fiction 
that  gives  whatever  meaning  it  has  to  the 
saying  mohilia  seqnuntur  personam.  But 
beins  a  fiction  it  is  not  allowed  to  obscure 
the  facts,  when  the  facts  become  important. 
To  a  considerable,  although  more  or  less 
varying,  extent  the  succession  determined 
by  the  law  of  the  domicil  is  recognized  in 
other  jurisdictions.  But  it  hardly  needs 
illustration  to  show  that  the  recoffnition  is 
limited  by  the  policy  of  the  local  law.  An- 
cillary administrators  pay  the  local  debts 
before  tumine  over  the  residue  to  be  dis- 
tributed, or  distributing  it  themselves,  ac- 
cording to  the  rules  of  the  domicil.  The 
title  of  the  principal  administrator,  or  of  a 
foreign  assignee  in  bankruptcy, — another 
type  of  universal  succession, — is  admitted  in 
but  a  limited  way  or  not  at  all.  See  Orapo 
V.  KeUy,  16  Wall.  610,  21  L.  ed.  430;  Chip- 
man  V.  Manufacturers'  Nat,  Bank,  156 
Mass.  147-149,  30  N.  K  610. 

To  come  closer  to  the  point,  no  one  doubts 
that  succession  to  a  tangible  chattel  may  be 
taxed  wherever  the  property  is  found,  and 
none  the  less  that  the  law  of  the  situs  ac- 
cepts its  rules  of  succession  from  the  law  of 
the  domicil,  or  that  by  the  law  of  the  domi- 
cil the  chattel  is  part  of  a  univeraitas  and 
is  taken  into  account  again  in  the  succession 
tax  there.  Eidman  v.  Martinez,  184  U.  S. 
578,  586,  587,  592,  46  L.  ed.  697,  702,  704, 
22  Sup.  Ct.  Rep.  515.  See  Mager  v.  Orima, 
8  How.  490,  493,  12  L.  ed.  1168;  Coe  y, 
Brrol,  116  U.  S.  617,  524,  29  L.  ed.  716,  717, 
6  Sup.  Ct.  Kep.  476;  Pullmwn's  Palace  Car 
Co,  V.  Pennsylvania,  141  U.  S.  18,  22,  36  L. 
ed.  613,  616,  3  Inters.  Com.  Rep.  695,  11 
Sup.  Ct.  Rep.  876 ;  Magoun  v.  Illinois  Trust 
d  Bwv,  Bank,  170  U.  S.  283,  42  L.  ed.  1037, 
18  Sup.  Ct  Rep.  594;  "New  Orleans  v.  Stem- 
pel,  176  U.  S.  309,  44  L.  ed.  174,  20  Sup. 
Ct.  Rep.  110;  Bristol  v.  Washington  Coun- 
ty, 177  U.  S.  133,  44  L.  ed.  701,  20  Sup.  Ct. 
Rep.  585;  and  for  state  decisions,  Re  Ro- 
TT.aine,  127  N.  Y.  80,  12  L.  R.  A.  401,  27  N. 
fi.  769;  Callahan  v.  Woodbridge,  171  Ma.ss. 


596,  61  N.  E.  176;  Cfreves  v.  Show,  173 
Maas.  206,  63  N.  E.  372;  Allen  r.  Nationai 
State  Bank,  92  Md.  609,  62  L.  R.  A.  760. 
48  AtL  78.  g 

No  doubt  this  power  on  tbm  part  of  twoei 
states  to  tax  on^ different  and  more  or  less* 
inconsistent  principles  leads  to  some  hard- 
ship. It  may  be  regretted,  also,  that  one 
and  the  same  state  should  be  seen  taxing 
on  the  one  hand  according  to  the  fact  <3 
power,  ajid  on  the  other,  at  the  same  time, 
according  to  the  fiction  that»  in  successions 
after  death,  Mobilia  sequuntur  personam 
and  domicil  governs  the  whole.  But  these 
inconsistencies  infringe  no  rule  of  constitu- 
tional law.  Coe  Y.  Errol,  116  U.  S.  617» 
624,  29  L.  ed.  716,  717,  6  Sup.  Ct.  Rep.  475; 
Knowlton  v.  Moore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct  Rep.  747. 

The  question,  then,  is  narrowed  to  wheth- 
er a  distinction  is  to  be  taken  between  tan* 
gible  chattels  and  the  deposit  in  this  case. 
There  is  no  doubt  that  courts  in  New  York 
and  elsewhere  have  been  loath  to  recognize- 
a  distinction  for  taxintr  purposes  between 
what  commonly  is  called  money  in  the  bank 
and  actual  coin  in  the  pocket  The  practi- 
cal similarity  more  or  less  has  obliterated 
tlie  legal  dlnerence.  Re  Houdayer,  160  N. 
Y.  37,  34  L.  R.  A.  235, 44  N.  E.  718 ;  New  Or- 
leane  v.  Btempel,  175  U.  S.  309,  316,  44  U 
ed.  174,  178,  20  Sup.  a.  Rep.  110;  City 
Nat,  Bank  v.  Charles  Baker  Co,  180  Mass. 
40,  42,  61  N.  E.  223.  In  view  of  these  casea 
and  the  decision  in  the  present  case,  whidi 
followed  them,  a  not  very  successful  at- 
tempt was  made  to  show  that  by  reason  of 
the  facts  which  we  have  mentioned,  and  oth- 
ers, the  deposit  here  was  unlike  an  ordinary 
deposit  in  a  bank.  We  shall  not  stop  to- 
discuss  this  aspect  of  the  case,  because  we 
prefer  to  decide  it  upon  a  broader  view. 

If  the  transfer  of  the  deposit  necessarily 
depends  upon  and  involves  the  law  of  New 
York  for  its  exercise,  or,  in  other  words,  if 
the  transfer  is  subject  to  the  power  of  the 
state  of  New  York,  then  New  York  may  sub- 
ject the  transfer  to  a  tax.  United  Statee 
V.  Perkins,  163  U.  S.  625,  628,  629,  41  L. 
ed.  287,  288,  16  Sup.  Ct.  Uep.  lUTo ;  McCuU 
looh  V.  Maryland,  4  Wheat  316,  429,  4  U 
ed.  679,  607.  But  it  is  plain  that  the  trans- 
fer does  depend  upon  the  law  of  New  York, 
not  because  of  any  theoretical  speculation 
concerning  the  whereabouts  of  the  d^t,  but 
because  of  the  practical  fact  of  its  power 
over  the  person  of  the  debtor.  The  princi- 
ple has  been  reoognized  by  this  court  with 
regard  to  garnishments  of  a  domestic  debtor 
of  an  absent  defendant.  Chicago^  R,  I.  S 
P.  Ry.  Oo.  T.  Sturm,  174  U.S.  710,  43  L.  ed. 
1144,  19  Sup.  Ct  Rep.  797.  See  Wynum  ▼• 
Halstead,  109  U.  S.  654,  sub  nom,  Wyman 
v.  United  States  em  rel.  Haistead,  27  L.  ed. 
1068,  3  Sup.  Ct  Rep.  417.  What  g^ves  th« 
debt  validityr  Nothing  but  the  fact  thafc^ 
the  law  of  the  place  where  the  d^tor  is  will  % 
make  him  pay.  It  does  nofmatter  that  the 
law  would  not  need  to  be  im'oked  in  the 
particular  case.  Most  of  us  do  not  commit 
crimes,  yet  we  nevertheless  are  subject  to 
the  criiuinal  law,  and  it  affords  one  of  thci 
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motives  for  our  conduct.  So,  a^in,  what 
enables  any  other  than  the  very  creditor  in 
proper  person  to  collect  the  debt?  The  law 
of  tne  same  place.  To  test  it»  suppose  that 
New  York  should  turn  back  the  current  of 
legislation,  and  esctend  to  debts  the  rule 
■tul  applied  to  slander,  that  actio  personalis 
pioritur  cum  pcrsoiia^  and  should  provide 
that  all  debts  hereafter  contracted  m  New 
York  and  payable  there  should  be  estin- 
ffuished  hj  the  death  ol  either  party.  Leav- 
£pg  constitutional  considerations  on  one 
side,  it  is  plain  that  the  right  of  the  foreign 
creditor  would  be  gone. 

Power  over  the  person  of  the  debtor  con* 
lers  jurisdiction,  we  repeat.  And  this  be- 
ing so,  we  perceive  no  better  reason  for 
4enyin^  the  right  of  New  York  to  impose  a 
succession  tax  on  debts  owed  bv  its  citizens 
than  upon  tangible  ohatteLs  found  within 
Ahe  state  at  the  time  of  the  death.  The 
maxim,  Mohilia  sequuntur  personam,  has 
no  more  truth  in  the  one  case  than  in  the 
other.  When  logic  and  the  policy  of  a  state 
conflict  with  a  fiction  due  to  historical  tra- 
dition,  the  fiction  must  mre  way. 

There  is  no  conflict  l>etwe0n  our  views 
and  the  point  decided  in  the  case  reported 
under  the  name  of  State  Taso  on  Foreign- 
KM  Bonds,  15  Wall.  300«  sub  nom,  Oleve^ 
land,  P,  do  A.  R.  Co,  ▼.  Pennsylvania,  21  h, 
ed.  170.  The  taxation  in  that  case  was  on 
the  interest  on  bonds  held  out  of  the  state. 
Bonds  and  negotiable  instruments  axe  more 
than  merely  evidences  of  debt.  The  debt  is 
inseparable  from  the  paper  which  declares 
and  constitutes  it^  by  a  tradition  which 
comes  down  from  more  archaic  conditions. 
Baoon  v.  Hooker,  177  Mass.  836,  337,  68  N. 
If.  1078.  Therefore^  considering  only  the 
place  of  the  property,  it  was  held  that  bonds 
neld  out  of  the  state  could  not  be  reached. 
The  decision  has  been  cut  down  to  its  pre- 
cise point  by  later  cases.  Savings  d  L.  Bo<k 
Y.  Multnomah  County,  169  U.  S.  421,  428, 
42  L.  ed.  803,  805,  18  Sup.  Ct  Rep.  302; 
Hew  Orleans  v.  Stempel,  176  U.  S.  300,  310, 
320,  44  L.  ed.  174,  180,  20  Sup.  Gt  Bep. 
110. 

In  the  case  at  bar  the  law  imposing  the 
tax  was  in  force  before  the  di^poeit  was 
made,  and  did  not  impair  the  obligation  of 
the  contract,  if  a  tax  otherwise  lawful  ever 
k-can  be  said  to  have  that  efTect.  Pinney  v. 
SiVeUon,  183  U.  S.  144,  147,  46  L.  ed.  126, 
"  127,  22  Sup.  a.  Rep.  52.  The  faetHhat  two 
states,  dealing  each  with  its  own  law  of  suc- 
cession, both  of  which  the  plaintiff  in  error 
has  to  invoke  for  her  rights,  have  taxed  the 
right  which  they  respectively  confer,  ^ves 
no  cause  for  complaint  on  constitutional 
grounds.  Cos  v.  Errol,  116  U.  S.  517,  524, 
20  L.  ed.  715,  718,  6  Sup.  Ct  Rep.  475; 
Knowlton  v.  Moore,  178  U.  8.  53,  44  L.  ed. 
076,  20  Sup.  Ct  Rep.  747.  The  universal 
succession  is  taxed  in  one  state,  the  singular 
soceession  is  taxed  in  another.  The  plain- 
tiff has  to  make  out  her  right  under  both 
in  order  to  get  the  money.  See  Adams  ▼• 
Batchelder,  173  Mass.  258,  53  N.  S.  824. 
The  same  considerations  answer  the  argu- 
ment that  due  faith  and  eredit  are  not  given 


to  the  judgment  in  Illinois.  The  tax  does 
not  deprive  the  plaintiff  in  error  of  any  of 
tlie  privileges  and  immunities  of  the  citi- 
zens of  New  York.  It  is  no  such  depriva- 
tion that  if  she  had  lived  in  New  York  the 
tax  ou  the  transfer  of  the  dex>osit  would 
have  been  part  of  the  tax  on  the  inheritance 
as  a  whole.  See  Mager  v.  Chrima,  8  How. 
490,  12  L.  ed.  1168;  Brown  v.  Houston,  114 
U,  S.  622,  635,  20  L.  ed.  257,  261,  5  Sup. 
Ct  Rep.  1001;  Wallaee  v.  Myers,  4  L.  R.  A. 
171,  38  Fed.  184.  It  does  not  violate  the 
14th  Amendment  See  Magoun  v.  Illinois 
Ti-ust  d  Sav,  Bank,  170  U.  8.  283,  42  L.  ed. 
1037,  18  Sup.  Ct  Rep.  504.  Matters  of 
state  procedure  and  the  correctness  of  the 
New  York  decree  or  judgment,  apart  from 
specific  constitutional  objections,  are  not 
open  here.  As  we  have  said,  tJie  question 
whether  the  property  was  to  be  regarded  as 
in  transitu.  If  material,  must  be  regarded 
as  found  against  the  plaintiff  in  error. 
Decree  affirmed. 

Mr.  Justice  White  dissents. 


(188  U.  &  166) 

ANDREW     W.     SMYTHE,    William     H. 

Bvmes,  Administrator  of  the  Succession 

of  Edward  Conery,  Deceased,  at  aL,  Plff$* 

in  Err^ 

V. 

UNITED  STATES. 

Offioial  bond — of  superintendent  of  Min$ 
— destruction  of  Treasury  notes  by  fir^-^ 
measure  of  damages-^form  of  judgmeni. 

1.  The  deBtriiction  of  moneys  In  the  custody  of 
the  iraperitttendeat  of  the  Mint  at  New  Or- 
leans by  a  fire  occurring  without  his  fault 
or  negllgenee  Is  no  dafenss  to  a  salt  upon  his 
offletal  bond,  conditioned  for  the  falthfol  dls* 
charge  of  his  duties  according  to  the  laws  of 
the  United  States,  which  require  him  safely 
to  keep  such  moneys  as  come  to  his  hands  by 
virtue  of  his  office. 

2.  The  amount  of  Treasary  notes  diarred  by 
fire,  but  In  condition  to  be  identified  as  to 
amount  and  date  of  issoe,  cannot  be  allowed 
as  a  credit  In  a  suit  on  the  offlclai  bond  of 
the  sapeiintendent  of  the  Mint  at  New  Or- 
leans to  recover  the  amount  of  a  shortage  In 
his  accounts,  where  no  claim  for  such  credit 
was  first  presented  to  the  accounting  officers 
of  the  Treasury,  as  Is  required  by  U.  S.  Rev. 
Stat,  if  051,  067  (U.  S.  Comp.  Stat.  1901, 
pp.  695,  608)  f  In  order  to  make  a  claim  for  a 
credit  available  on  the  trial. 

8.  The  face  value  of  Treasory  notes  destroyed 
by  fire  while  In  the  costody  of  the  superin* 
tendont  of  the  Mint  at  New  Orleaos,  and  not 
the  cost  to  the  United  States  government  of 
Issulnir  new  notes.  Is  the  measure  of  dam- 
ages In  an  action  on  his  official  bond,  oondl- 
tlooed  for  the  safe  keeping  of  the  moneys  In 
his  custody,  to  recover  the  amount  of  a  short- 
age In  his  accounts  caused  by  the  destruction 
of  siich  notes. 

4.  The  sureties  on  the  bond  of  the  superintend* 
ent  of  the  Mint  at  New  Orleans,  conditioned 
for  the  faithful  discharge  of  his  duties  ac- 
cording to  the  laws  of  the  United  States^ 
must  be  deemed  to  have  signed  It  In  view  oC 
the  requirement  of  U.  8.  Rev.  Stat  |  86S4 
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(U.  fl.  Oomp.  Stat  1001,  p.  2418),  that  In- 
terest on  any  onpald  balance  doe  from  one 
acooontahle  for  pablic  moneys  shall  be  com- 
puted from  the  time  when  he  reoeiyed  such 
moneys. 
6.  An  absolute  judgment  against  the  adminis- 
trator of  a  surety  on  the  official  bond  of  a 
Federal  official,  rendered  by  a  Federal  court 
sitting  In  Louisiana,  Is  not  objectionable  on 
the  theory  that  it  should  have  been  against 
the  administrator,  payable  only  in  due  course 
of  sdmlnlstratlon,  since,  if  by  the  law  of 
that  state  the  Judgment  is  so  payable,  it  will 
be  thus  Interpreted  and  enforced,  subject  to 
the  priority  glyen  to  the  Federal  goyemment 
by  U.  S.  Bey.  Stat.  H  3466,  8467  (U.  S. 
Oomp.  Stat.  1901,  p.  2314),  In  the  distribu- 
tion of  the  proceeds  of  the  estate  of  any 
person  indebted  to  the  United  States,  whose 
estate  Is  insufficient  to  pay  all  debts  against 
It. 

.[No.  88.1 

Argued  November  12,  1902.    Decided  Jm^ 
uary  26,  190S. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  a  Circuit  Court  in  favor  of  the 
United  States  in  a  suit  upon  the  official 
bond  of  the  superintendent  of  tlie  Mint  at 
New  Orleans.    Affirmed. 

See  same  caiBe  below,  46  C.  C.  A.  354,  107 
Fed.  376. 

The  facts  are  stated  in  the  opinion. 

Meaera,  W.  A.  Maury,  Walker  Brain* 
erd  Spencer,  William  Orant,  J.  D.  Rouee, 
B.  McCloskey,  and  B.  Howard  MoOaleb  for 
plaintiffs  in  error. 

Aeeiata-iU  Attorney  General  Beok  and 
Mr,  Charlea  H,  Bohh  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 
fe*     This  was  an  action  upon  the  official  bond 
Sof  Andrew  W.  Smvthe  as  8Ui>erintendent  of 
•  the  Mint  of  the  United  States  at^New  Or- 
leans to  recover  the  sum  of  $25,000  with  6 
per  cent  Interest  from  April  1st,  1893,  un- 
til paid, — that  being  the  amount  found  due 
to  uie  United  States  at  the  date  of  the  ex- 
amination,  adjustment,   and  statement  of 
his  accounts  by  the  proper  officers  of  the 
Treasury.    The  sureties  on  the  bond  were 
Edward  Conery  and  David  Chambers  Me- 
Can. 

The  bond  was  conditioned  that  the  super- 
intendent should  "faithfully  and  diligently 
perform,  execute,  and  discharge,  all  and 
singular,  tiie  duties  of  said  office  according 
to  the  laws  of  the  United  States,  then  this 
obligation  to  be  void  and  of  no  effect,  other- 
wise to  remain  in  full  force  and  value." 

When  this  bond  was  executed  it  was  pro- 
vided by  S  3500  (U.  S.  Comp.  Stat  1901, 
p.  2339)  that  every  officer  of  the  Mint,  be- 
fore entering  upon  the  duties  of  his  office, 
should  take  an  oath  faithfully  and  diligentr 
ly  to  perform  the  duties  thereof;  by  S  3601 
(U.  S.  Comp.  Stat  1901,  p.  2339),  that  the 
superintendent,  before  entering  upon  his 
office,  should  become  bound  to  the  United 


States,  with  one  or  more  sureties,  in  a 
named  sum,  "with  condition  for  the  faith- 
ful and  diligent  performance  of  the  duties  of 
his  office;"  by  i  3503  (U.  S.  Comp.  Stat  1901, 
p.  2340),  that  the  superintendent  of  each 
Mint  "shall  have  the  control  thereof,  the  su- 
perintendence of  the  officers  and  persons  em- 
ployed therein,  and  the  supervision  of  the 
ousiness  thereof,  subject  to  the  approval  of 
the  director  of  the  Mint;"  by  §  3504  (U.  8. 
Comp.  Stat  1901,  p.  2340),  that  "he  shall 
keep  and  render  quarter-yearly  to  the  di« 
rector  of  the  Mint,  for  the  purpose  of  ad* 
justment  according  to  such  forms  as  may 
be  prescribed  by  the  Secretary  of  the  Trees- 
ury,  regular  and  faithful  accounts  of  the 
transactions  with  the  other  officers  of  the 
Mint  and  the  depositors;"  and  by  S  3506 
(U.  S.  Comp.  Stat  1901,  p.  2341),  that  "the 
superintendent  of  each  Mint  shall  receive 
and  safely  keep,  until  legally  withdrawn, 
all  moneys  or  bullion  which  shall  be  for  the 
use  or  the  expenses  of  the  lifint." 

It  appeared  in  the  evidence  that  the  d^ 
fendant  Smythe,  as  superintendent  of  the 
Mint,  received  various  sums  of  mon^  in 
United  States  Treasury  notes,  and  that 
upon  a  statement  of  his  accounts  by  tha 

S roper  officers  of  the  Treasury  there  was  a 
eficit  of  $25,000. 

The    defense   was   that    the   $25,000   ofg 
Treasury  notes  was  placed  l^  the  superin-T4 
tendent  in  a  tin  box  m  the  steel  vaidt*pn>-* 
vided  by  the  government  for  the  safe  keep- 
ing of  public  funds  in  his  custody,  and  that 
the  notes  while  In  that  box  were  charred, 
burnt,  and  destroyed  by  fire  that  occurred 
in  the  vault,  without  any  negligence  on  the 
part  of  the  superintendent,  or  his  agents  or 
employees. 

The  government  insisted  at  the  trial  that^ 
even  if  the  Treasury  notes  were  destroyed, 
in  the  manner  and  to  the  amount  claimed, 
without  negligence  on  the  part  of  the  sib 
perintendent,  nevertheless  he  was  liable  on 
his  bond, — ^its  contention  being  that  he  was 
under  the  obligations,  practically,  of  an  in- 
surer in  respect  of  all  public  funds  coming 
to  his  hands,  and  could  not  be  relieved,  un- 
less the  loss  occurred  by  the  act  of  Qod  or 
the  publio  enemy.  This  view  was  approved 
b^  the  circuit  court,  which,  at  the  conclu- 
sion of  the  evidence,  directed  a  verdict 
against  the  defendants,  and  jud^ent  was 
accordingly  rendered  for  the  full  amount 
claimed  by  the  United  States.  The  court 
added  the  following  words  to  its  memoran- 
dum of  reasons  for  that  direction:  'In 
this  cause  there  has  been  no  charge  or  in- 
timation that  Dr.  Smythe  was  personally  at 
fault  or  blameable  in  any  way.  Such  niult 
or  negligence  as  may  have  been  shown  in 
the  cause  is  attributable  to  his  subordi- 
nates, and  in  no  manner  to  him." 

The   circuit  court  of   appeals   approved 
the  view  taken  by  the  circuit  court,  and  si- 
firmed  the  judgment    The  opinion  of  the 
former  court  is  reported  in  46  C  C  A.  354,2J 
107  Fed.  876.  S 

•  As  the  circuit  court  and  the  circuit  ooiLrt* 
of  appeals  both  held  that  the  question  of 
the  uability  of  Smythe  was  determined  for 
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the  goTemment  by  the  decisioxu  of  thui 
court, — ^which  view  the  defendants  oontro- 
Tertcd, — ^we  must  aacertain  the  import  of 
those  decisions.  This  course  is  made  neces- 
sary by  the  contention  of  the  defendants 
that  the  latest  decision  of  this  court,  to 
which  reference  will  be  presently  made, 
modified  the  earlier  decisions  upon  which 
the  gOTcrnment  relies. 

The  first  case  is  that  of  United  StateM  ▼. 
Prescoti,  3  Uow.  678,  587,  11  L.  ed.  734, 
738.  That  was  an  action  on  the  bond  of  a 
receiver  of  public  moneys,  conditioned  for 
the  faithful  performance  of  his  duties,  and 
that  he  "shall  well,  truljr,  and  faithfully, 
keep  safely,  without  loanini^  or  using,  all 
the  public  moneys  collected  by  him,  or  oth- 
erwise at  any  time  placed  in  his  possession 
and  custody,  till  the  same  had  been,  or 
should  be,  ordered  by  the  proper  department 
or  officer  of  the  government  to  be  transfer- 
red or  paid  out,"  etc 

The  defense  was  that  the  mon^  for  the 
nonpayment  of  which  the  United  States 
sued  had  been  feloniously  stolen,  taken,  and 
carried  away  from  his  possession  by  some 
unknown  person  or  persons  without  fault 
or  negligence  on  his  paxt,  and  notwithstand- 
ing he  had  used  ordinaiy  care  and  dili- 
gence in  keepinff  it.  The  receiver  contended 
that  he  was  liaole  only  as  a  depositary  for 
hire,  unless  his  liability  was  enlar^|ed  by  the 
special  contract  to  keep  safely,  which  he  in- 
sisted was  not  the  case. 

The  court  said:  'This  is  not  a  case  of 
bailment,  and  consequently  the  law  of  bail- 
^ment  does  not  apply  to  it.  The  liability  of 
Sthe  defendant  Presoott  arises  out  of  his  of- 
*  flcial  bondj*and  principles  which  are  founded 
upon  public  policy."  Again:  'The  condi- 
tion of  the  bond  has  been  broken,  as  the  de- 
fendant Prescott  failed  to  pay  over  the 
money  received  by  him  when  required  to  do 
ho;  and  the  question  is  whether  he  shall  be 
exonerated  from  the  condition  of  his  bond 
on  the  ground  that  the  mon^y  has  been 
stolen  from  him.  The  objection  to  this  de- 
fense is  that  it  is  not  within  the  condi- 
tion of  the  bond,  and  this  would  seem  to  be 
oondusive.  The  contract  was  entered  into 
on  his  part,  and  there  is  no  allegation  of 
failure  on  the  part  of  the  government. 
How,  then,  can  Prescott  be  discharged  from 
bis  bond?  He  knew  the  extent  of  his  obli- 
gation when  he  entered  into  it,  and  he  has 
realized  the  fruits  of  this  obligation  by  the 
enjoyment  of  the  officeu  Shall  he  be  dis- 
charged from  liability,  contrary  to  his  own 
express  undertaking?    There  is  no  princi- 

?le  on  which  such  a  defense  can  be  sustained, 
he  obligation  to  keep  safely  the  public 
money  is  absolute,  without  anv  conaition, 
express  or  implied,  and  nothing  but  the  pay- 
ment of  it  when  required  can  discharge  the 
'bond.  .  .  .  Public  policy  requires  that 
every  depositary  of  the  public  money  should 
be  held  to  a  strict  accountability;  not  only 
that  he  should  exercise  the  highest  degree 
of  vigilance,  but  that  'he  should  keep  safely' 
the  moneys  which  come  to  his  han<u.  Any 
relaxation  of  this  condition  would  open  a 
door  to  frauds,  which  might  be  practised 


with  impunity.  A  depositaiy  would  have 
nothing  more  to  do  than  to  lay  his  plans 
and  arrange  his  proofs,  so  as  to  establish 
his  loss,  without  laches  on  his  part.  Let 
such  a  principle  be  applied  to  our  postmas- 
ters, collectors  of  the  customs,  receivers  of 
public  moneys,  and  others,  who  receive  more 
or  less  of  the  public  funds,  and  what  losses 
miffht  not  be  anticipated  by  the  publiot  No 
such  principle  has  been  recognised  or  ad* 
mitted  as  a  legal  defense.  ...  As 
every  depositary  receives  the  office  with  « 
full  knowledge  of  its  responsibilities,  he 
cannot,  in  case  of  loss,  complain  of  hard- 
ship. He  must  stand  by  his  bond,  and  meet 
the  hazards  which  he  voluntarily  incurs." 

The  next  case  is  that  of  United  Statet  t. 
Morgan,  11  How.  154,  158,  13  L.  ed.  643, 
045.    That  was  an  action  upon  the  bond  of 
a  collector  of  customs,  oonoitioned  that  he 
"has  truly  and  faithfully  executed  and  dis-io 
charged,  and  shall  continue  truly  and  faith-S 
fully  to*execute  and  discharge,  all  the  du-* 
ties  of  the  said  office."    The  condition  was 
alleged  to  have  been  broken  in  that  the  col- 
lector  had  not  paid  over  large  sums  of  mon- 
ey collected  for  the  United  States,  and  l^ 
not  making  seasonable  retums  of  his  ao- 
counts. 

The  court  characterized  as  an  erroneous 
impression  that  the  collector  "was  acting 
as  a  bailee^  and  under  the  responsiUlities 
of  only  the  ordinarr  diligeooe  of  a  deposi- 
tary as  to  the  cancded  notes,  when  in  truth 
he  was  acting  under  his  ooounission  and  du- 
ties by  law,  as  collector,  and  under  the  con- 
ditions of  his  bond.  The  collector  is  no 
more  to  be  treated  as  a  bailee  in  this  ease 
than  he  would  be  if  the  notes  were  still  con- 
sidered for  all  purposes  as  money.  Ha  did 
not  receive  them  as  a  bailee;,  but  as  a  col- 
lecting officer.  He  is  liable  for  them  on  his 
bond,  and  not  on  any  original  bailment  or 
lending.  And  if  the  case  can  be  likened  to 
any  species  of  bailment  in  forwarding  them, 
by  wnich  they  were  lost,  it  is  that  of  a 
common  carrier  to  transmit  them  to  the 
Treasury,  and  in  doin^  which  he  is  not  ex- 
onerated by  ordinary  diligence,  but  must  an- 
swer for  losses  by  larceny,  and  even  rob- 
bery. 2  Salk.  919;  8  Johns.  213;  Angell, 
Carr.  §§  1,  9." 

In  United  States  ▼.  Daahiel,  4  Wall.  182, 
18  L.  ed.  319, — which  was  an  action  on  tiie 
bond  of  a  paymaster  in  the  army  for  not 
paying  over  or  accounting  for  public  money 
that  came  into  his  hands, — ^the  defense  was 
that  without  any  want  of  proper  care  and 
vigilance  on  the  part  of  the  paymaster  a 
certain  part  of  the  moneys  had  been  stolen 
from  him.  The  trial  court  held  that  the 
theft  or  robbery,  if  satisfactorily  proved, 
was  a  good  defense.  But  this  court  held 
otherwise  upon  the  authority  of  United 
States  V.  Prescott  and  United  States  v.  Mor- 
gan, above  cited,  and  reversed  the  Judg- 
ment. 

Substantially  the  same  question  arose  in 
United  States  v.  Keehler,  9  Wall.  83,  19  L. 
ed.  574,  which  was  an  action  upon  a  bond 
of  a  postmaster  in  North  Carolina.  The 
bond  was  conditioned,  among  other  things. 
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that  the  obligor  would  well  and  truly  dis- 
charge the  duties  of  postmaster,  and  keep 
safely,  without  lending,  using,  depositing  in 
banks,  or  exchanging  for  otner  funds  tnan 
as  allowed  by  law,  all  the  public  money  at 
gany  time  in  his  custody,  till  the  same  was 
H  ordered  by  the  Postmaster  General  to  bo 

*  transferred  or  paid  out.  In  the  spring  of 
1801,  after  the  Civil  War  commenced,  the 
postmaster  wajs  still  in  office,  and  had  in 
his  hands  $330  of  postoffice  money  belong- 
ing to  the  United  States.  At  that  time  the 
United  States  was  indebted  to  one  Clem- 
mens,  a  mail  contractor  in  that  region,  for 
postal  service,  in  a  sum  exceeding  $300. 
In  August,  1801,  the  Confederate  Congress 
passed  an  act  appropriating  the  balances  in 
the  hands  of  such  postmasters  of  the  United 
States  as  at  the  commencement  of  the  war 
residcKl  within  tiie  limits  of  the  Confederate 
sUtes,  to  the  pro  rata  payment  of  claims 
against  the  United  Stetes  for  postal  serv- 
ice. The  postmaster  paid  the  $330  in  his 
hands  to  Glemmens — r^ing  upon  the  above 
act  of  the  Confederate  Congress  and  an  offi- 
cial order  from  the  Confederate  Postoffice 
Department  directing  him  to  make  such 
payment.  It  was  admitted  in  the  case  that 
throughout  the  year  1802  the  Confederate 
government  had  force  sufficient  at  its  com- 
mand to  enforce  its  orders,  and  did  enforce 
the  orders  of  such  government,  in  that  part 
of  North  Carolina  in  which  Salem  was  situ- 
ated, and  "that  no  protection  was  afforded 
to  the  citizens  of  that  part  of  the  state  by 
the  government  of  the  United  States  during 
that  term." 

After  observing  that  the  postmaster  had 
no  right  to  select  a  creditor  of  the  United 
Stetes  and  pay  what  he  might  suppose  the 
government  owed  him,  the  court  said  that 
^the  acts  of  the  Confederate  Congress  can 
have  no  force  as  law  in  devesting  or  trans^ 
ferring  righte,  or  as  authority  for  any  act 
opposed  to  the  just  authority  of  the  Federal 
government."  Referring  to  the  stetement 
of  facte  made  in  the  case,  and  which  were 
substantially  as  above  recited,  it  said: 
"This  statement  falls  far  short  of  showing 
the  application  of  any  physical  force  to 
compel  the  defendant  to  pay  the  money  to 
Clemmens.  Nor  is  it  in  the  least  inconsis- 
tent with  the  fact  that  he  might  have  been 
desirous  and  willing  to  make  the  payment. 
It  shows  no  effort  or  endeavor  to  secure  the 
funds  in  his  hands  to  the  government,  to 
which  he  owed  both  the  money  and  his  alle- 
giance. Nor  does  it  prove  that  he  would 
have  suffered  any  inconvenience,  or  been 
H  punished  by  the  Confederate  authorities,  if 
^he  had  refused  to  pay  the  draft  of  the  in- 

•  surrectionary  postoffice^depaxtment  on  him. 
We  cannot  see  that  it  makes  out  any  such 
loss  of  the  mon^j  l^  ineviteble  overpower- 
ing force,  as  could,  even  on  the  mere  princi- 
ple of  bailment,  discharge  a  bailee.  We  can- 
not concede  that  a  man  who,  as  a  citizen, 
owes  allegiance  to  the  United  Stetes,  and  as 
an  officer  of  the  government  holds  its  money 
or  property,  is  at  liberty  to  turn  over  the 
latter  to  an  insurrectionary  ^vemment, 
which  only  demands  it  by  ordinances  and 


drafte  drawn  on  the  bailee,  but  which  exer- 
cises no  force  or  threat  of  personal  violence 
to  himself  or  property  in  the  enforcement  of 
ite  illegal  orders."  The  court,  reaffirming 
the  doctrine  of  the  Presooti,  Morgan  fina 
Daahiel  Oaaes,  held  that  in  an  action  on  the 
bond  of  an  officer  receiving  public  funds  the 
right  of  the  government  to  recover  does  not 
rest  on  an  implied  contract  of  bailment,  bnt 
on  the  express  contract  in  the  bond  to  pay 
over  the  funds. 

In  Boyden  v.  United  Btatea,  13  Wall.  17» 
24,  20  L.  ed.  527,  529,  which  was  an  action 
upon  the  bond  of  a  receiver  of  public  mon- 
eys,— ^the  defense  being  that  the  receiver 
had  been  by  irresistible  force  robbed  of  the 
moneys  su^  for, — ^the  court  said:  "Were 
a  receiver  of  public  moneys,  who  has  given 
bond  for  the  faithful  performance  of  his  du- 
ties as  required  by  taw,  a  mere  ordinary 
bailee,  it  might  be  that  he  would  be  relieved 
by  proof  that  the  money  had  been  destroyed 
by  fire,  or  stolen  from  him,  or  taken  by 
irresistible  force.  He  would  then  be  bound 
only  to  the  exercise  of  ordinary  care,  even 
though  a  bailee  for  hire.  The  contract  of 
bailment  implies  no  more,  except  in  the 
case  of  common  carriers,  and  the  duty  of  a 
receiver,  virtute  officiif  is  to  bring  to  tlie 
discharge  of  his  trust  that  prudence,  cau* 
tion,  and  attention  which  careful  men  usu- 
ally bring  to  the  ccmduct  of  their  own  af- 
fairs. He  is  to  pay  over  the  money  in  his 
hands  as  requirea  by  law,  but  he  is  not  an 
insurer.  He  may,  nowever,  make  himself 
an  insurer  by  express  contract,  and  this  he 
does  when  he  binds  himself  in  a  penal  bond 
to  perform  the  duties  of  his  office  without 
exception.  There  is  an  esteblished  differ- 
ence between  a  duty  created  merely  by  law 
and  one  to  which  is  added  the  obligation  of 
an  express  undertaking.  The  law  does  not 
compd  to  impossibilities,  but  it  is  a  settled^ 
rule  that  if  performance  of  an  express  en-n 
gagement  becomes*  impossible  by  reason  of* 
anything  occurriujp;  after  the  contract  was 
made,  &ough  unn>re8een  by  the  contract 
ing  party  and  not  within  his  control,  he 
will  not  be  excused."  Again,  in  the  same 
case:  "It  is  true  that  in  PrescotVa  Case 
the  defense  set  up  was  that  the  money  had 
been  stolen,  while  the  defense  set  up  here  is 
robbery.  But  that  can  make  no  differenoe 
unless  it  be  held  that  the  receiver  is  a  mere 
bailee.  If,  aji  we  have  seen,  his  liability  is 
to  be  measured  by  his  bond,  and  that  binds 
him  to  pay  the  money,  then  the  cause  which 
renders  it  impossible  for  him  to  pay  is  of  no 
importence,  for  he  has  assumed  the  risk 
of  it." 

At  the  same  term  of  the  court  the  cajae 
of  Bevana  v.  United  Statea,  13  Wall.  56,  60, 
20  L.  ed.  531,  532,  was  determined.  That 
was  a  suit  upon  a  bond  executed  by  Bevans, 
a  receiver  of  public  moneys,  in  a  land  dia-. 
trict  of  Arkansas.  The  court  reaffirmed 
the  rule  announced  in  the  Preacott  Oaae, 
and  said  that  ^it  is  not  to  be  overlooked 
that  Bevans  was  not  an  ordinary  bailee  of 
the  government.  Bailee  he  was  undoubted- 
ly, but  by  his  bond  he  had  insured  the  safe 
keeping  and  prompt  payment  of  the  publie 
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money  which  came  to  his  hands.  His  obli- 
gation was  therefore  not  less  stringent  than 
that  of  a  common  carrier,  and  in  some  re- 
spects it  was  greater," — citing  United 
8tatB9  T.  PreaooU.  In  the  same  case  the 
court  said,  in  reference  to  that  part  of  the 
defense  attributing  the  loss  of  the  money 
in  question  to  the  action  of  the  Confederate 
power:  '*It  may  be  a  grave  question 
whether  the  forcible  taking  of  money  be- 
longing to  the  United  Stat^  from  the  pos- 
session of  one  of  her  officers  or  agents  law- 
fully holding  it,  by  a  government  of  para- 
mount force,  which  at  the  time  was  usurp- 
ing the  authority  of  the  rightful  govern- 
ment, and  compelling  obedience  to  itself  ex- 
elusively  throughout  a  state,  would  not 
work  a  discharge  of  such  officers  or  agents, 
if  thev  were  entirely  free  from  fault,  though 
they  had  eiven  bond  to  pay  the  money  to 
the  United  States.  This  question  has  been 
thoroughly  argued,  but  we  do  not  propose 
to  conuder  it,  for  its  decision  is  not  neces- 
iaiy  to  the  case." 

The  question  thus  reserved  from  decision 
arose  and  was  decided  in  United  Btatee  v. 
€b  Thymus,  15  Wall.  337,  341,  342,  346,  347, 
S  800,  852,  21  L.  ed.  89,  01-04.  That  was  an 
*  action  on  the  bond  of  a  surveyor  of^customs 
at  Nashville,  he  being  also  a  depoeitai^  of 
public  moneys  at  that  city.  The  spHecial  de- 
fense was  that  the  moneys  in  question  were 
wised  bv  the  Confederate  authorities 
against  tne  will  and  consent  of  the  sur- 
ireyor,  and  by  the  exercise  of  force  which 
he  was  unabSe  to  resist,  he  being  a  loyal 
«itisen  and  endeavoring  faithfully  to  per- 
form his  duty.  The  court  said:  '^is 
case  brings  up  squarely  the  question  wheth- 
er the  forcible  seizure,  by  the  rebel  authori- 
ties, of  public  moneys  in  the  hands  of  loyal 
government  agents,  againsfc  their  will  and 
without  their  fault  or  n^ligence,  is  or  is 
not  a  sufficient  discharge  from  the  obliga- 
tions of  their  official  bonds.  The  precise 
enestion  has  not  as  vet  been  deeiaed  by 
tnis  court.  As  the  rebellion  has  been  held 
to  have  been  a  public  war,  the  question  mav 
be  stated  in  a  more  genera!  form,  as  fol- 
lows: Is  the  act  of  a  public  enemy  in  forci- 
bly seizing  or  destroying  property  of  the 
government  in  the  hands  of  a  public  officer, 
aeainst  his  will  and  without  his  faulty  a 
discharge  of  his  obligation  to  keep  such 
property  safely,  and  of  his  official  bond, 
given  to  secure  the  faithful  performance  of 
that  duty  and  to  have  the  property  forth- 
eoming  when  required  T 

•'That  overruling  force  arising  from  in- 
evitable necessity,  or  the  act  of  a  public 
enemy,  is  a  sufficient  answer  for  the  loss  of 
public  property  when  the  question  is  consid* 
ered  in  r^erence  to  an  officer's  obligation 
arising  merely  from  his  appointment,  and, 
aside  from  such  a  bond  as  exists  in  this 
case,  seems  almost  self-evident.  .  .  . 
These  provisions  [prescribing  the  condi- 
tions of  the  bonds  of  receivers,  etc.]  show 
that  it  is  the  manifest  policy  of  the  law  to 
hold  all  collectors,  receivers,  and  deposi- 
taries of  the  public  money  to  a  very  strict 
accountability.    The  legisUttiTB  anxiety  oo 


the  subject  culminates  in  requiring  them  to 
enter  into  bond,  with  sufficient  sureties,  for 
the  performance  of  thdr  duties,  and  in  im- 
posing criminal  sanctions  for  the  unauthor- 
ized use  of  the  moneys.  Whatever  duty  can 
be  inferred  from  this  course  of  legislation 
is  justly  exacted  from  the  officers.  No 
ordinary  excuse  can  be  allowed  for  the  non- 
production  of  the  money  committed  to  their 
nands.  Still,  they  are  nothing  but  bailees* 
To  call  them  anything  else,  wnen  they  aree 
expressly  forbidden  to  touch  or  use  the  pub-^ 
lie  money  except  as* directed,  would  be  an* 
abuse  of  terms.  But  they  are  special 
bailees,  subject  to  special  obligations.  It  is 
evident  that  the  ordinary  law  of  bailment 
cannot  be  invoked  to  determine  the  d^^ee 
of  their  responsibility.  This  is  placed  on  a 
new  basis.  To  the  ^ent  of  the  amount  of 
their  official  bonds,  it  is  fixed  by  special  con- 
tract, and  the  ^licy  of  tiie  law  as  to  their 
general  resnonsibility  for  amounts  not  cov- 
ered by  such  bonds  may  be  fairly  presumed 
to  be  the  same."  Referring  to  the  ad- 
iudged  cases,  the  court  said:  "It  appears 
from  them  all  (except,  perhaps,  the  New 
York  case)  that  the  official  bond  is  re- 
garded as  laying  the  foundation  of  a  more 
stringent  responsibility  upon  collectors  and 
receivers  of  public  moneys.  It  is  referred 
to  as  a  special  contract  by  which  they  as- 
sume additional  obligations  with  regard  to 
the  safe  keeping  and  payment  of  those  mon- 
eys and  as  an  indication  of  the  policy  of  the 
law  with  regard  to  the  nature  of  tneir  re- 
sponsibility. But,  as  before  remarked,  the 
decisions  themselves  do  not  go  the  length  of 
making  them  liable  in  cases  of  overruling 
necessity."  The  opinion  concludes:  "No 
rule  of  public  policy  reatdres  an  officer  to 
account  for  moneys  which  have  been  d&> 
stroyed  by  an  overruling  necessity,  or  taken 
from  him  by  a  public  enemy  without  any 
fault  or  neglect  on  his  part." 

We  think  the  government  is  quite  correct 
in  its  conclusion  that  the  Thomaa  Case  does 
not  materially  modify  the  decisions  in  pre- 
vious cases.  The  general  rule  announcea  fn 
those  cases — and  the  question  need  not  be 
discussed  anew — is  that  the  obli^tions  of 
a  public  officer,  who  received  public  moneys 
under  a  bond  conditioned  that  he  would  dis- 
charge his  duties  according  to  law,  and  safe* 
ly  keep  such  moneys  as  came  to  his  hands, 
by  virtue  of  his  office,  are  not  to  be  deter- 
mined by  the  principles  of  the  law  of  bail- 
ment, but  by  the  special  contract  evidenced 
by  his  bond  conditioned  as  above  stated; 
conseauently.  It  is  no  defense  to  a  suit 
brougnt  by  the  government  upon  such  a 
bond  that  the  moneys,  which  were  in  the  cus- 
tody of  the  officer,  had  been  destroyed  by 
fire  occurring  without  his  fault  or  negli- 
gence. This  rule,  so  far  from  being  modi- 
fled  by  the  TKomae  Caee,  is  reaffirms  by  it, 
subject,  however,  to  the  exception  ( which,  g 
indeed,  some  of  the  prior  eases  had,  in  ef-H 
feet,* intimated)  that  it  was  a  valid  defense* 
that  the  failure  of  the  officer  to  account  for 
public  moneys  was  attributable  to  overrule 
ing  necessity  or  to  the  publie  enemy.  The 
ease  b«w  befofe  w  ie  not  emhraood  by  either 
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exception.  The  result  U  that  the  special 
defense  here  made  cannot,  in  view  of  former 
adjudications,  avail  the  superintendent  or 
his  sureties. 

It  is  appropriate  here  to  say  that  the  rule 
establisbect  by  this  court  in  the  Preacott 
Cane  has  been  enforced  by  numerous  deci- 
sions in  state  courts.  In  Com,  v.  Comly,  3 
Pa.  St.  372,  which  was  an  action  on  the 
bond  of  a  collector  of  toUs,  conditioned  that 
he  would  "account  for  and  pay  over  all  mon- 
eys he  may  recdve  for  tolls,"  and  in  which 
the  defense  was  that  the  moneys  sued  for 
had  been  stolen  from  the  collector,  the  court 
said:  ''The  opinion  of  the  court  in  the 
case  of  the  United  Btatea  v.  Presooti  is 
founded  in  sound  policy  and  sound  law. 
The  responsibility  of  a  public  receiver  is  de- 
terminea,  not  by  the  law  of  bailment,  which 
is  called  in  to  supply  the  place  of  a  special 
agreement  where  tnere  is  none,  but  by  the 
condition  of  his  bond.  The  condition  of  it 
in  this  instance  was  to  account  for  and  pay 
over  the  moneys  to  be  received;  and  we 
would  look  in  vain  for  a  power  to  relieve 
him  from  the  performance  of  it.  .  .  . 
The  keepers  of  the  public  moneys,  or  their 
sponsors,  are  to  be  held  strictly  to  their  con- 
tract, for  if  they  were  to  be  let  off  on  shal- 
low pretenses,  delinquencies,  which  are  fear- 
fully frequent  already,  would  be  incessant. 
A  chancellor  is  not  bound  to  control  the 
legal  effect  of  a  contract  in  any  case;  and 
bis  discretion,  were  he  at  liberty  to  use  it^ 
would  be  influenced  by  consideratioDs  of  gen- 
eral policy."  To  the  same  effect  are  aan- 
cook  V.  Bazeard,  12  Cush.  112,  59  Am.  Dec. 
171;  New  Providence  v.  MoEaohron,  33  K. 
J.  L.  339;  State  ex  reL  Wyandotte  County 
V.  Harper,  6  Ohio  St.  607,  67  Am.  Dec.  363; 
Halhert  v.  State  ew  rsl.  Martin  County,  22 
Ind.  125;  Morheck  v.  State  ex  reL  Jackson 
Twp.  28  Ind.  86;  Rose  v.  Batch,  6  Iowa, 
149 ;  Taylor  Diet.  Twp.  v.  Morton,  37  Iowa, 
651. 

We  hold  that,  as  the  accounts  of  the  de- 
foidant  Smythe  showed  a  deficit  of  $25,000 
in  the  moneys  in  his  custody  as  superin- 
tendent of  the  Min^  the  government  was  en- 
titled to  a  judgment  for  that  amount,  un- 
less, as  the  de^dants  contend,  they  were 
d  entitled   to   at   least  a  credit  for  $1,182, 
{^  which,   it  is   alleged,   was   the  amount  of 
•  Treasury  notes  not  entirely  destroyed*!^  the 
fire,  but  were  only  charred  and  were  taken 
possession   of   by  government  agents  after 
the  Are,  and  found  to  be  in  condition  to  be 
identified  as  to  amount  and  date  of  issue. 

A  complete  answer  to  this  suggestion  is 
to  be  found  in  §S  051  and  957  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat  1901,  pp. 
61)5,  698)  reproduced  from  the  act  of  March 
3d,  1797  (1  Stat,  at  L.  514,  chap.  20). 
Those  sections  are  as  follows: 

§  951.  "In  suits  brought  by  the  United 
States  against  individuals,  no  claim  for  a 
credit  shall  be  admitted  upon  trial,  except 
such  as  appear  to  have  been  presented  to 
the  accounting  officers  of  the  Treasury,  for 
their  examination,  and  to  have  been  by 
them  disallowed,  in  whole  or  in  part,  unless 
it  is  proved  to  the  satisfaction  of  the  court 


that  the  defendant  is,  at  the  time  of  tte 
trial,  in  possession  of  vouchers  not  before 
in  his  power  to  procure^  and  that  he  mm 
prevented  from  exhibiting  a  claim  for  such 
credit  at  the  Treasury  by  absence  from  the 
United  States  or  by  some  unavoidable  acci- 
dent." 

S  057.  '"When  suit  is  brought  hy  the 
United  States  against  any  revenue  oflfoer  or 
other  person  accountable  for  public  money, 
who  neglects  or  refuses  to  pay  into  the 
Treasury  the  sum  or  balance  reported  to  be 
due  to  the  United  States,  upon  the  adjust- 
ment of  his  account,  it  shall  be  the  du^  of 
the  court  to  grant  judgment  at  the  return 
term,  upon  motion,  unless  the  defendant,  in 
open  court  (the  United  States  Attorney  be> 
ing  present),  makes  and  subscribes  an  oath 
that  he  is  equitably  entitled  to  credits  which 
had  been,  previous  to  the  commencement  of 
the  suit,  submitted  to  the  accounting  officers 
of  the  Treasury,  and  rejected;  specifying 
in  the  affidavit  each  particular  clami  so  re- 
jected, and  that  he  cannot  then  safely  come 
to  trial.  If  the  court,  when  such  oath  is 
made,  subscribed,  and  filed,  is  thereupoo 
satisfied,  a  continuance  until  the  next  sn^ 
ceeding  term  may  be  granted.  Such  con* 
ti  nuance  may  also  be  granted  when  the  suit 
ia  brought  upon  a  bond  or  other  sealed  in* 
strument,  and  the  defendant  pleads  non  ert 
factum,  or  makes  a  motion  to  the  court» 
verifying  such  plea  or  motion  by  his  oeth, 
and  the  court  thereupon  requires  the  pro- 
duction of  the  original  bond,  contract*  or 
other  paper  certifi^  in  the  affidavit.  And 
no  continuance  shall  be  granted  except  aseo 
herein  provided."  J; 

*  The  defendants  do  not  appear  to  have* 
submitted  to  the  accounting  officers  of  the 
Treasury  any  request  or  claim  for  a  credit 
for  the  $1,182,  and  no  such  claim  could  be 
made  for  the  first  time  ac  the  trial.  B» 
fore  it  could  have  been  made  there  should 
have  been  atfirmative  proof  by  the  defend- 
ants that  it  was  presented  to  the  proper  a^ 
counting  officer,  and  rejected,  unless,  in- 
deed, such  facts  had  appeared  from  the  ex- 
emplified accounts  produced  and  relied  upon 
by  the  government.  If  such  claim  had  been 
presented  to  the  proper  officers  before  suit» 
and  been  disallowed,  it  would  still  have 
been  open  to  the  defendants  at  the  trial  to 
insist  upon  its  being  recognized  and  al- 
lowed. These  conclusions  are  unavoidable 
in  view  of  the  former  decisions  of  this  court. 
United  States  v.  Giles,  9  Cranch,  212,  216, 
3  L.  ed.  708,  710;  Thelusson  v.  Smith,  2 
Wheat  396,  4  L.  ed.  271;  United  States  ▼. 
WUkims,  6  Wheat.  135,  143,  6  L.  ed.  225, 
227;  Walton  v.  United  States,  0  Wheat  651» 

6  L.  ed.  182;  Cox  v.  United  States,  6  Pet 
202.  8  L.  ed.  370;  United  States  v.  Ripley, 

7  Pet.  25,  8  L.  ed.  595;  United  Statee  T. 
Fillehrotcn,  7  Pet  48,  8  L.  ed.  603;  United 
States  V.  Robeson,  0  Pet  319,  0  L.  ed.  142; 
United  States  v.  Bawkins,  10  Pet  125,  9 
L.ed.360;  United  States  Y.Lauh,  12  Pet  1, 
9  L.  ed.  977;  United  States  v.  Bank  of  the 
Metropolis.  15  Pet  377,  10  L.  ed.  774;  0re- 
tiot  V.  United  States,  4  How.  112,  11  L.  ed. 
898;  United  States  ▼.  Buehanan,  8  How. 
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105,  12  L.  ed.  1006;  De  Orooi  ▼.  United 
Btatef,  6  WalL  431,  18  L.  ed.  703;  United 
Btatea  v.  Eckford,  6  Wall.  484,  tub  nom. 
United  State9  ▼.  TiUon,  18  L.  ed.  020; 
United  States  ▼.  Qilmore^  7  Wall.  491,  19 
L.  ed.  282;  Halliburton  r.  United  States,  13 
WalL  63,  20  L.  ed.  533. 

It  is  said,  however,  that  the  goyemment 
htm  not  suffered  an^  substantial  dams^  by 
the  destruction  of  its  own  obligatioos,  and 
that  in  no  event  is  it  entitled  to  a  judgment 
for  more  than  nominal  damages,  or  at  most 
for  only  such  amount  in  damages  aa  would 
meet  the  cost  of  reprinting  new  Treasury 
notes  to  take  the  place  of  those  destroyed  by 
fire.  If  this  view  be  sound,  a  public  officer, 
receiving  United  States  Treasuiy  notes  for 
the  government,  under  a  boncl  to  safely 
keep  them  and  pay  them  over  to  the  United 
States  whenever  required  by  law  or  ordered 
to  do  so,  could  delioerately  destroy  or  burn 
them,  and,  then  admitting  that  he  had  done 
so,  could  prevent  any  judgment  against 
him,  except  one  that  would  cover  merely  the 
cost  and  trouble  of  printing  new  notes. 
^Such  a  proposition  cannot  be  entertained 
^for  a  moment.  The  plea  of  wm  damnifioa' 
•  Uis  haa^no  place  in  such  a  case  as  this. 
The  Treasury  notes  that  came  to  the  hands 
of  superintendent  Smythe  was  money  be- 
longing to  the  United  States,  and  could  be 
used,  at  its  pleasure,  in  the  business  of  the 
government.  By  their  destruction,  if  they 
were  destroyed  bv  fire  in  the  manner 
claimed,  the  United  States  was  deprived  of 
80  much  mon^,  and  the  condition  of  the  offi- 
cer's bond  that  he  would  safely  keep  the 
moneys  in  his  custody  and  turn  them  over 
to  the  eovemment,  when  required,  cannot 
be  met  dt  the  su^^^estion  that  the  govern- 
ment, if  It  so  elects,  can  replace  the  notes 
destroyed  by  other  notes,  ana  thus  make  it- 
self whole,  less  the  cost  of  printinff  new 
notes.  It  is  for  the  government,  eui^  by 
the  Ittfislation  of  Confess,  to  determine 
when  it  shall  or  may  issue  new  Treasury 
notes,  and  it  cannot  be  compelled  to  issue 
them  in  order  to  reimburse  itself  for  the 
kiss  of  those  in  the  hands  of  an  officer  who 
was  required,  by  the  terms  of  his  bond,  to 
deliver  them  to  the  Treasury,  but  did  not  do 
to.  The  government  can  stand  upon  the 
terms  of  its  special  contract  with  the  super- 
intendent, and  insist  that  he  has  not  dis- 
charged his  duties  by  safely  keeping  the 
moneys  that  came  to  iiis  hands,  and  which 
he  undertook  to  pay  over,  when  required. 
It  is  sufficient  in  this  case  to  say  that  the 
loss  of  the  notes  here  in  question  cannot  be 
attributed  to  overruling  necessity,  or  to 
any  public  enemy,  and  as  they  came  to  the 
hands  of  superintendent  Smythe,  and  as  he 
did  not  keep  the  condition  of  his  bond,  the 
government  can  look  for  reimbursement  to 
Uiat  bond. 

This  view,  it  is  contended,  is  not  consis- 
tent with  what  was  said  in  United  States 
Y.  Morgan,  11  How.  154,  158,  13  L.  ed.  643, 
645,  above  cited.  It  appeared  in  evidence 
in  thai:  case  that  the  collector  received 
nearly  $100,000  for  duties  in  Treasury 
notes,  and  canceled  them.    The  notes  were 


then  put  up  in  a  bundle  to  be  sent  to  the 
Treasury  Departoient,  throufi^h  the  postof* 
fice,  and  orders  were  given  to  the  servant 
accustomed  to  deliver  packages  there  to  de- 
liver those.  But  the  bundle  was  stolen  or 
lost.  It  appeared,  also,  that  two  of  the 
notes  for  $500  each  were  altered  and  soon 
afterwards  presented  to  the  collector  in  pay- 
ment of  other  duties,  and  were  reodvea  by 
him  as  genuine.  The  court,  in  that  case,k9 
as  already  shown,  reaffirmed  the  principle^ 
announced  in  United  *  States  y.  I^rescott.^ 
After  observing  that  the  duty  of  the  collec- 
tor was  to  return  the  canceled  notes  to  the 
Treasury  Department,  and  that  he  was 
techniceJly  liable  for  not  having  done  so,  the 
court  said :  ''The  rule  of  damaee  would  be 
the  amount  of  the  notes, — unleBS  it  ap* 
peared,  as  here,  that  they  had  been  canceled« 
and  unless  it  was  shown  that  the  govern* 
ment  had  suffered,  or  was  likely  to  suffer, 
damage  less  than  tiieir  amount.  How  much 
is  the  real  damage,  under  all  the  circum- 
stances, is  a  question  of  fact  for  the  jury, 
and  should  be  passed  on  by  them  at  another 
trial.  Only  that  amount,  rather  than  the 
whole  bond,  need,  in  a  liberal  view  of  the 
law,  and  of  his  bond,  be  exacted;  and  that 
amount  neither  he  nor  his  sureties  can  rea- 
sonably object  to  paying,  when  be,  by  the 
neglect  of  himself  or  his  asent,  has  caused 
all  the  injury  which  he  b  in  the  end  re* 
quired  to  reimburse^  And  if  any  equities 
exist  to  relieve  him  from  that,  none  of 
which  are  seen  by  us,  it  must  be  done  by 
Congress,  and  not  the  courts  of  law.  Any- 
thing less  than  this — any  less  strict  rule,  in 
the  public  administration  of  the  finances^ 
would  leave  everything  loose  or  unsettled, 
and  cause  infinite  embarrassments  in  the  ae- 
counting  offices,  and  numerous  losses  to  the 
government  .  .  .  Finally,  we  decide  on 
this  last  question  aa  a  matter  of  law  this, 
and  this  only,  namely,  that  the  collector  is 
liable  for  all  the  actual  damages  sustained 
by  his  not  returning  the  notes  as  required 
by  law  and  official  circulars;  or  for  not 
putting  them  in  the  postoffice  so  as  to  be 
returned.  5  Stat,  at  L.  203,  chap.  2.  But 
how  much  this  damage  was  is  a  matter  of 

f^roof  before  the  juiy,  fixing  the  real  amount 
ikel^r  to  happen  from  their  getting  into  cir^ 
culation  a^^ln,  as  two  of  them  did  here^ 
from  delay  and  inconvenience  in  obtaining 
the  proper  youchers  to  settle  accounts, 
from  the  want  of  evidence  at  the  Depart- 
ment that  the  notes  had  been  redeemed,  or 
from  any  other  direct  consequence  of  the 
breach  of  the  condition  of  his  bond  and  of 
his  instructions  under  it."  The  court  had 
previously  said,  in  its  opinion:  *'We  doubt 
whether,  under  all  the  circumstances,  after 
canceled,  they  [the  Treasury  notes]  can  be 
regarded  as  money  or  money's  worth,  for 
the  purpose  of  sustaining  this  action;  yet 
it  is  clear  that  they  still  possess  some  valuer 
as  vouchers,  and  as  evidence  for  tiie  Trees- ^ 
ury  Department* that  they  have  been  re-* 
deemed.  It  is  still  clear,  also,  that  though 
canceled,  the  Treasuiy  Department,  unless 
having  possession  of  them,  is  exposed  to  ex* 
pense  and  loss  by  their  being  altered,  and 
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the  cancelation  removed  or  extracted,  and] 
their  getting  again  into  circulation,  as  two 
did  here,  and  being  twice  paid  by  the  gov- 
emmentb" 

The  injury  that  might  probably  haye 
come  to  the  government  hv  reason  of  the 
neglect  of  the  collector  in  toe  Morgan  Gate 
was  such  that  the  court  could  not,  as  in  the 
present  cas^  give  any  peremptory  instruc- 
tion to  the  jury.  It  could  not  have  said,  in 
the  former  case,  that  canceled  Treasury 
notes  were  to  be  regarded  as  money,  or  that 
the  government  was  entitled  to  judgment 
for  the  face  amount  of  those  notes,  prior  to 
their  beine  canceled.  Nor  could  it  say,  as 
matter  of  law,  that  the  government  was,  in 
fact,  damaged  by  not  having  the  canceled 
Treasury  notes  as  vouchers.  Such  being 
the  case,  it  was  held  that  it  was  for  the 
Jury,  under  such  evidence  as  mi^ht  be  ad- 
duced, to  say  what  actual  injury,  if  any,  ac- 
orued  to  the  United  States  by  reason  of  the 
nondelivery  of  the  canceled  Treasury  notes. 

The  present  case  cannot  be  controlled  by 
the  rule  laid  down  in  the  Morgan  0(ue, 
Here  the  Treasury  notes  received  by  Smvthe 
were  not  canceled,  and  could  be  used  as 
money.  They  were  not  safely  kept,  nor 
were  th^  destroyed  through  overruling 
necessity  or  by  the  public  enemy.  Hence, 
there  was  a  breach  oi  his  bond,  and  as  the 
amount  of  the  Treasury  notes  which  he 
failed  to  deliver  to  the  government  was 
clearly  shown,  there  was  nothing  in  this 
case  to  refer  to  the  jury.    There  was  no 

J[uestion  of  damage  to  be  ascertained  l^  a 
ury;  for  if  under  the  circumstances  dis- 
closed the  defendants  were  liable  at  all,  ihe 
government,  as  matter  of  law,  was  entitled 
to  a  judgment  for  the  full  amount  shown  to 
have  been  received  b^  the  superintendent 
and  not  paid  over  by  him,  aa  required  by  his 
bond. 

It  remains  to  consider  some  minor  objeo- 
tions  to  the  judgment.  It  is  contended 
that  it  was  error  to  give  interest  on  the 
amoimt  of  the  judgment  from  April  1st, 
1803,  the  date  from  which  the  accounts  of 

^  the  superintendent  were  stated  at  the  Treas- 

fe*  unr  Department. 

t  *The  alleged  lire  occurred  June  24th,  1893, 
and  on  February  9th,  1894,*  notice  of  the  de- 
ficiency in  the  superintendent's  account  was 
given  to  his  sureties,  as  required  by  the  act 
of  August  8th,  1888  (25  Stat,  at  L.  387, 
chap.  787,  U.  S.  Oomp.  Stat.  1901,  p.  1208). 
Ana  this  action  was  brought  August  7th, 
1894.  Interest,  it  is  insisted,  was  recover- 
able, at  most,  only  from  the  date  of  the  no- 
tice to  the  sureties.  This  objection  is  met 
by  S  3624  of  the  Revised  Statutes  (U.  S. 
Oomp.  Stat  1001,  p.  2418),  which  provides: 
•Whenever  any  person  accountable  for  pub- 
lic money  neglects  or  refuses  to  pay  into 
the  Treasury  the  sum  or  balance  reported 
to  be  due  to  the  United  States,  upon  the  ad- 
justment of  his  account,  the  First  Comp- 
troller of  the  Treasury  shall  institute  suit 
for  the  recovery  of  the  same,  adding  to  the 
sum  stated  to  be  due  on  such  account  the 
commissions  of  the  delinquent,  which  shall 
bt  forfeited  in  every  instance  wfaerv  suit  is 


commenced  and  judgment  obtained  tfaeraoo, 
and  an  interest  of  6  per  centum  per  annnnii 
from  the  time  of  receiving  the  money  until 
it  shall  be  repaid  into  tiie  Treasury .'^ 

This  statute  is  mandatory,  and  Uie  sure* 
ties  on  the  bond  of  superintendent  SmvtlM 
must  be  held  to  have  signed  it  in  view  of  the 
requirement  as  to  the  date  from  which  in- 
terest should  be  computed.  It  is  not  denied 
that  the  Treasury  notes  In  question  were  re- 
ceived at  least  as  early  as  April  Ist,  1803. 

It  is  also  said  that  it  was  error,  under 
the  law  of  Louisiana,  to  have  rendered  an 
absolute  judgment  a^nst  Byrnes,  the  ad* 
ministrator  of  the  succession  of  Conery,  de- 
ceased; that  if  any  judgment  was  rendered 
it  should  have  been  asainst  the  administra- 
tor, payable  only  in  aue  course  of  adminis- 
tration. This  objection  is  ouite  technical* 
If  by  the  law  of  Louisiana  the  judgment  is 
so  payable,  it  will  be  thus  interpreted  and 
enforced,  subject,  of  course,  to  the  priority 
given  to  the  government  in  the  distributioa 
of  the  nroceeds  of  the  estate  of  any  person 
indebted  to  the  United  States  whose  estate 
is  insufficient  to  pay  all  debts  against  it. 
Rev.  Stat  SS  3466,  3467  (U.  8.  Comp.  Stat 
1901,  p.  2314). 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals,  affirming  the  judgment  of  the  Ctrouit 
Court,  ie  affirmed,  » 

*Mr.  Justice  Peekliaiii,  dissenting:  * 

I  dissent  from  the  conclusion  arrived  at 
in  the  opinion  of  the  court,  and  from  the 
judgment  thereon.  I  agree  as  to  the  gen- 
eral character  and  extent  of  the  liability  of 
an  officer  intrusted  with  the  care  and  custo- 
dy of  public  moneys,  as  stalled  in  the  eases 
cited  in  the  opinion  upon  that  subject  But 
those  cases  do  not  touch  the  question  in- 
volved. It  is  undisputed  tiiat  the  property, 
for  the  loss  of  which  the  defendants  have 
been  held,  consisted  of  $25,000  of  Treasury 
notes  of  the  government  of  the  United 
States;  in  other  words,  it  consisted  of  the 
written  promise  of  the  government  to  pay 
money  upon  presentation  of  the  notes. 
There  was  eviaence  also,  at  least  sufficient 
to  go  to  the  jury,  to  prove  that  most  of 
these  notes  were  wholly  destroyed  by  fire, 
so  that  there  was  no  possibility  of  their  be- 
ing thereafter  presented  for  payment  or  re- 
demption. Treasury  notes  amounting  to 
about  $1,100  were  not  so  far  destroyed  as 
to  be  incapable  of  identification  or  presen- 
tation for  payment,  and  they  were  takeo 
possession  of  and  retained  by  the  govern* 
ment,  and  vet  the  government  also  recovered 
judement  for  their  amount  Assuming  the 
liability  of  the  obligors  in  the  bond  &  re- 
spond for  all  the  damage  sustained  by  the 
government  by  reason  or  this  destruction  by 
fire,  the  question  is.  What  damage  baa  the 
government  suffered? 

Within  the  case  of  United  Btatea  v.  Mor- 
gan, 11  How.  154,  13  L.  ed.  643,  dted  in  the 
opinion  of  the  court,  that  question  should 
have  been  submitted  to  the  jury  under  in- 
structions that  the  defendant  was  not  liable 
for  the  amount  of  the  face  of  the  notes  is 
ease  they  had  been  totally  destroyed  tagr  the 
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Hr^  but  only  for  such  cost  and  ezpenae  aa 
the  govemmeiit  might  incur  by  reason  of 
the  replacing  of  the  notes  destroyed,  includ- 
ing cost  of  paper,  printing,  engraving,  and 
the  trouble  and  inconvenience  caused  the 
government,  etc.,  together  with  the  cost,  if 
necessary  or  more  convenient  to  the  govern- 
ment, of  the  transportation  of  other  notes 
to  take  the  place  A  those  destroyed. 

This  suit  IS  upon  the  bond,  which,  as  it 

seems  to  me^  is  plainly  one  of  indemnity. 

gThe  legal  purport  of  such  a  bond  is  to  in- 

Fi  demnify  the  government  from  any  loss  occa- 

*  sioned  by  any  ^reliction  of  the  obligor.  In 
case  of  a  breach  of  the  bond,  the  amount 
which  the  government  would  be  entitled  to 
recover  would  be  measured  by  the  loss  in- 
curred. If  the  loss  were  shown  to  have  been 
the  sum  of  $5  or  merely  nominal,  the  plain* 
tiff  conld  not  recover  $1,000,  or  the  penalty 
of  the  bond.  It  is  conceded  in  the  present 
case  that  what  the  defendant  and  his  sure- 
ties have  been  adjudged  to  answer  for,  as  a 
breach  of  the  bond,  was  because  $26,000 
(less  about  $1,100)  of  Treasury  notes  of  the 
IJnited  States,  in  the  custody  of  the  super- 
intendent, had  been  burnt  and  destroyed  by 
fbre,  I  concede  that  the  bondsmen  would  be 
responsible  for  any  loss  thereby  occasioned 
to  the  United  States,  even  though  without 
negligence  on  the  part  of  the  officer  in  whose 
eustody  the  money  had  been  placed. 

In  Morgan's  Case,  11  How.  154,  13  L.  ed. 
643,  there  was  a  suit  by  the  United  States 
against  a  collector  of  revenue.  It  appeared 
In  evidence  that  the  collector  had  collected 
about  $100,000  for  duties  in  Treasury  notes, 
and  had  canceled  them.  The  notes  were 
then  put  in  a  bundle  and  sent  to  the  Treas- 
ury Jjepartment  through  the  postoffice,  but 
the  bundle  was  lost  or  stolen.  The  circuit 
court  gave  judgment  to  the  government  in 
the  amount  of  the  penalty  of  the  bond, 
which  judgment  this  court  reversed,  and  in 
its  opinion  said: 

'*llie  rule  of  damage  would  be  the  amount 
of  the  notes,  unless  it  appeared,  as  here, 
that  they  had  been  canceled,  and  unless  it 
was  shown  that  the  government  had  suf- 
fered, or  was  likely  to  suffer,  damage  less 
than  thdr  amount.  How  much  is  the  real 
damage,  under  all  the  circumstances,  is  a 
question  of  fact  for  the  jury,  and  should  be 
passed  on  by  them  at  another  trial.  Only 
that  amount,  rather  than  the  whole  bond, 
need,  in  a  liberal  view  of  the  law,  and  of  his 
bond,  be  exacted;  and  that  amount  neither 
he  nor  his  sureties  can  reasonably  object  to 
paying,  when  he,  by  the  neglect  of  himself 
or  his  agent,  has  caused  all  the  injury  which 
he  is  in  the  end  required  to  reimburse. 
•  .  .  Finally,  we  decide  on  this  last 
question  as  a  matter  of  law  this,  and  this 
only,  namely,  that  the  collector  is  liable  for 
c  all  tlie  actual  damages  sustained  by  his  not 
S  returning  the  notes  as  required  by  law  and 

*  official  circulars;  or  for  not  putting* them 
In  the  postoffice  so  as  to  be  returned.  5 
Stat  at  L.  203,  chap.  2.  But  how  much  this 
damage  was,  is  a  matter  of  proof  before  the 
Jury,  fixing  the  real  amount  likely  to  hap- 
pen   from   their   getting   into    dirculation 


again,  as  two  of  them  did  here,  from  delay 
and  inconvenience  in  obtaining  the  proper 
vouchers  to  settle  ajccounts,  from  the  want 
of  evidence  at  the  department  that  the  notes 
had  been  redeemed,  or  from  any  other  direct 
consequence  of  the  breach  of  the  condition 
of  his  bond,  and  of  his  instructions  under 
it.'* 

The  attempt  made  to  distinguish  the  pres- 
ent ca3e  from  that  of  United  States  v.  Mor- 
gan does  not  seem  to  me  to  be  successful. 
Indeed  the  case  before  us  presents  a  stronger 
case  of  a  substantial  defense  than  that  of 
Morgan's. 

To  refuse  this  defense  of  a  burning  and 
total  destruction  of  the  notes  leaves  the 
strange  and  anomalous  spectacle  of  a  recov- 
ery by  the  government  on  account  of  a  dam- 
age which  m  fact  and  in  law  it  has  not  sus- 
tained. The  recovery  must  be  upon  the 
contract,  evidenced  by  the  bond,  to  safely 
keep  and  pay  over,  and  in  default  to  pay 
the  damage  up  to  the  penalty  of  the  bond. 
This  is  the  contract,  ana  that  there  has  been 
a  breach  may  be  admitted  at  once,  but  the 
question  on  the  part  of  the  obligors  in  the 
bond  then  comes  back.  What  damage  has 
the  government  suffered  by  reason  of  the 
failure  to  keep  the  contract?  for  it  is  only 
the  damage  which  the  government  in  fact 
has  sustained  that  we  have  contracted  to 
pay.  How  can  it  be  said,  with  the  slightest 
reference  to  fact,  that  the  damage  amounts 
to  the  face  of  tiie  notes  when  those  notes 
are  simply  the  promise  of  the  government 
to  pay  upon  their  presentation,  and  the  pos- 
sibility of  such  presentation  has  ceasea  to 
exist  t 

But  the  right  to  set  up  and  prove  a  de- 
fense of  this  character  seems  to  be  denied 
on  some  view  of  public  policy,  the  propriety 
of  which  I  admit  I  fail  to  recognize,  and  1 
alBO  fail  to  recognize  the  legal  power  of  the 
court  to  deny  to  the  obliTOrs  the  validity  of 
a  defense  which  shows  that  no  damage,  or 
a  less  amount  than  claimed,  has  been  sus- 
tained, because  of  any  assumed  public  pol- 
icy. It  is  a  case  of  contract,  and  not  of 
policy. 

The  denial  of  the  sufficiency  of  the  defens«H 
seemingly  rests  upon  the  ground  that  It  isS 
egainst  tiie  interests  of  the^sovernment,  and* 
therefore  is  against  the  public  policy  of  the 
United  States,  to  permit  any  defense  to  b6 
interposed  in  an  action  upon  this  kind  of  a 
bond;  that,  no  matter  how  clearly  it  may 
be  proved  that  no  damage  has  been  sustained 
by  the  government,  and  therefore  there  is 
nothing  which  the  obligors  have  contracted 
to  pay,  still  the  full  amount  of  the  face  of 
the  notes  must  be  paid  to  the  ffovemment 
in  order  to  reimburse  it  for  a  loss  it  has 
never  in  fact  sustained.  And  it  is  proof  of 
this  very  fact  which  is  refused  on  the 
ground  of  public  policy.  Can  the  govern- 
ment maintain  the  proposition  that  if  it  has 
suffered  in  truth  no  loss  it  can  neyerthelen 
recover  either  the  penalty  of  the  bond  or 
suy  less  sumT  This  is  to  change  the  legal 
import  cf  the  bond.  But  it  Is  nevertheleBS 
maintained  that  it  is  against  public  policy 
to  permit  proof  of  a  fact  which  if  It  real^ 
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mated  would  undoubtedlj  ocmstitute  a  de- 
fense to  the  claim  made  by  the  ^vemment. 
That  kind  of  a  public  policy  which  prevents 
a  legal  defense  I  cannot  understand.  I  can 
uid  do  appreciate  a  public  policy  that  refuses 
to  admit  the  sufficiency  of  a  defense  that 
the  property  was  lost  by  or  stolen  from  the 
officer  without  any  fault  on  his  part.  The 
officer  and  his  sureties  have  frequently  en- 
deavored to  have  the  government  bear  the 
loss  which  has  actually  been  sustained,  be- 
cause it  happened  without  any  fault  on  the 
part  of  the  officer;  but  the  courts  have  held 
that  such  defense  is  insufficient  on  the 
ground  that  it  is  against  public  policy  to 
recognize  it  as  an  answer  to  defendant's  ob- 
ligation to  pay  over^  because  it  would  tend 
to  diminish  the  care  which  the  officer  would 
otherwise  take  of  the  property  intrusted  to 
his  custody,  and  would  lead  the  government 
into  an  investigation  of  the  facts  surround- 
ing or  causing  the  loss,  under  very  great 
disadvantages,  and  therefore  as  the  loss  had 
in  fact  occurred,  and  one  or  the  other  of  the 
parties  must  bear  it,  the  courts  have  said 
he  mutft  bear  it  in  whose  custody  it  had  been 
placed  by  the  government  when  it  was  stol- 
en or  destroy^,  and  the  proffered  answer 
has  been  held  to  be  no  defense  to  the  con- 
tra^t  to  pay  over,  existing  in  the  bond,  which 
has  therefore  been  enforced.  The  courts 
simply  decided  what  the  contract  between 
the  parties  meant,  but  they  did  not  decide 
nthat  a  legal  defense,  showing  there  was  no 
JJ  damage,  could  not  be  interpoised. 
•  *  Here,  however,  it  seems  to  me  plain  there 
Is  no  question  of  public  poli^  as  to  what 
should  constitute  a  defense.  The  amount  of 
damage  is  what  the  defendants  have  prom- 
ised to  pa^,  and  nothing  more.  Consequent- 
ly, what  IS  damage  must  be  shown.  Now 
that  is  a  question  of  fact,  and  if  no  damage 
has  in  fact  been  sustained,  it  is  the  legal 
right  of  the  defendant  to  prove  it,  and  it 
cannot,  as  I  think,  be  denied  him  on  any 
question  of  public  policy.  This  is  to  me  a 
new  application  of  the  doctrine  of  public 
policy  to  a  strictly  legal  defense  to  the  obli- 
gation contained  in  a  contract  sued  upon, 
where  both  parties  acknowledge  the  validity 
of  such  contract,  and  the  defense  is  founded 
upon  the  terms  of  the  contract  about  whose 
legal  meaning  there  cannot,  as  it  seems  to 
me,  be  any  difTerence  of  opinion. 

Upon  the  other  branch  of  the  subject,  the 
case  shows  that  at  least  $1,182  in  Treasury 
notes  were  saved,  although  charred,  and  were 
taken  possession  of  by  the  agents  of  the  gov- 
ernment, and  were  identified  as  to  the 
amount  and  date  of  issue.  The  defendants 
insisted  there  could  be  no  recovery  for  this 
sum,  as  the  government  already  had  the 
notes  in  its  possession,  but  this  objection 
was  overruled.  The  sections  of  the  Revised 
SUtutes  of  the  United  SUtes  (951,  957  [U. 
8.  Comp.  SUt.  1901,  pp.  695,  698]),  set 
forth  in  the  opinion,  are  said  to  render  this 
defense  insiifticient,  for  the  reason  that  the 
defendants  had  not  submitted  their  claim 
for  audit  to  the  accounting  officers  of  the 
Treasury.  These  sections  are,  as  stated, 
•imply    reproductions   of   the   act   of    1797, 


which  was  in  force  when  the  Morgan  Case^ 
11  How.  164,  13  L.  ed.  643,  was  decided,  and 
it  is  not  mentioned  therein  as  an  answer  to 
the  defense  set  up  by  defendants.  Probably 
the  provision  was  not  regarded  aa  applicar 
ble,  althou^  it  must  be  admitted  the  record 
does  not  affirmatively  show  the  nonpreseitibi^ 
tion  of  the  matter  to  the  Treasury  ofBdala. 
But,  in  my  judgment,  the  sections  have  no 
application  to  this  case.  The  defendants 
are  not  seddng  a  claim  or  credit  against  the 
government,  and  the  provision  applies  to 
such  a  case^  while  here  the  question  is  as  to 
how  much  the  government  has  been  dam- 
aged, and  when  it  is  shown  that,  in  any 
event,  it  has  in  fact  received  $1,182  of  the 
$25,000  it  claimed,  it  seems  to  me  that,  up- 
on any  basis  of  liability,  such  fact  reduces  m 
the  claim  on  the  part  of  the  government,  not  S 
by  •reason  of  a  credit,  but  because  the  de-* 
fendant  never  was  liable  to  the  extent 
claimed,  and  in  proving  the  facts  which 
show  there  never  was  any  such  liability,  it 
cannot,  as  it  seems  to  me^  be  said  that 
the  defendants  thereby  claim  a  credit. 
They  claim  no  such  thing,  but  they 
do  claim,  firsts  that  the  government  haul 
failed  to  prove  a  cause  of  action  for  any 
more  than  «  nominal  sum;  or,  second,  for 
any  greater  sum  than  $23,818,  being  th« 
difference  between  $25,000  and  the  $1,182  al- 
ready received,  and  this  is  the  extoit  of  tha 
cause  of  action  proved  by  the  government^ 
after  all  the  facts  are  in  evidence. 

The  recovery  in  this  case  was  not  for 
the  whole  penalty  of  the  bond,  which  was 
$100,000,  but  judgment  was  prayed  for  and 
recovered  to  the  extent  of  $26,000,  the  whole 
amount  of  the  notes,  not  deducting  tiie  $1,- 
182  already  received  by  the  govemmenL 
This  shows  that  the  recovery  was  at  least 
based  upon  the  amount  of  the  damage,  and 
not  upon  the  penalty;  and  it  therefore  fur^ 
ther  shows  that  it  was  indemnity,  pure  and 
simple,  which  the  government  claimed. 
Therefore  it  was  necessary  for  it  to  prove 
the  damage,  and  in  proving  the  defense,  at 
least  as  to  $1,182,  the  defendants  were  not 
proving  a  credit,  but  disproving  to  that  ex- 
tent the  cause  of  action  of  the  plaintiff. 

For  the  reasons  thus  stated,  I  am  in  fa- 
vor of  reversing  the  judgment  of  the  court 
below,  and  I  dissent  from  the  opinion  of 
this  court  directing  an  affirmance. 

I  am  authorized  to  state  that  Mr.  Jnstioa 
Shiras  concurs  in  this  dissent. 


(188  U.  S.  220) 
JAMES  H.  EASTON,  Plff^  in  Brr^ 

V. 

STATE  OP  IOWA. 

national  hank^—^tate  regulationr— receiving 
deposits  when  insolvent, 

8o  far  as  Iowa  Code,  If  1884.  1885,  attempts 
to  prohibit  national  banks  from  receiving  d*> 
posits  when  Insolvent,  and  prescribes  a  puft- 
ishment  for  a  violation  of  such  prohibition 
by  any  officer  or  agent  thereof.  It  is  invalid 


f  1.  Se«  Banks  and  Banking,  vol.  €,  Cent  Dig. 
88  S80.  967. 
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ai  an  attempt  to  eontrol  and  regalate  th« 
bulness  operations  of  national  banks. 

[Na  92.] 

Argued  January  U.  15,  lOOS.    Decided  Feft- 
ruary  2,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  jud^ent 
whieh  affirmed  a  conviction  in  the  District 
Court  of  Winneshiek  County  for  the  offense 
of  having  reoeived,  aa  president  of  a  na- 
tional bimk^  a  deposit  with  knowledge  of 
the  insolvency  of  such  bank.    Bevereed, 

See  same  case  bdow«  113  Iowa»  616,  85  N. 
W.  795. 

Statement  l^  Mr.  Justice  Sliirast 
p4     In  1898^  in  the  district  court  of  Winne- 
SSthidc  county^  state  of  Iowa,  James  H.  Eas- 
*  ton  was  indictedy*  tried,  and  found  guilty, 
and  sentenced  to  imprisonment  in  the  peni- 
tentiary of  Iowa  at  hard  labor  for  a  term 
of  five  years,  under  the  provisions  of  a  stat- 
ute of  that  states  for  the  offense  of  having 
feoeived,  as  president  of  the  First  National 
Bank  of  Decorabj  Iowa,  a  deposit  of  $100  in 
money  in  said  bank,  at  a  time  when  the 
bank  waa  insolvent^  and  when  such  insol- 
vency was  known  to  the  defendant. 

At  the  trial  it  waa  contended,  on  bdialf 
of  the  defendant^  that  the  statute  of  Iowa, 
npon  which  the  indictment  waa  found,  did 
no^  and  was  not  intended  to,  applr  to  na- 


tional banks,  organized  and  doing  I 
under  the  national  bank  acts  of  the  United 
States,  or  to  the  ofileers  and  agents  of  such 
banks;  and  that,  if  the  state  rtatnte  should 
be  construed  and  held  to  apply  to  national 
banks  and  their  officers,  the  statute  was 
void  in  so  far  as  made  applicable  to  nation- 
al banks  and  their  officers.  Both  these  ccm- 
tenUons  were  overruled  by  the  trial  court, 
and  thereupon  an  appeal  was  taken  to  the 
supreme  court  of  the  state  of  Iowa,  and  by 
that  court,  on  April  12,  1901,  the  Judgment 
of  the  district  court  was  affirmed.  The 
cause  was  then  brought  to  this  court  br  a 
writ  of  error  allowed  by  the  Chief  Justice 
of  the  supreme  court  of  Iowa. 

Jfessra  K.  T.  Beed,  diaries  7. 
Brown,  C.  W.  Reed,  and  John  J.  Crawford 
lor  plaintiff  in  error. 

Mr.  Oliarles  W.  Mvllaaa  for  defendant 
kIb  error. 

*  *  Mr.  Justice  SUraa  delivered  the  opinion 
of  the  court: 

Those  portions  of  the  Iowa  statute  whose 
mlidity  IS  the  question  in  this  case  consist 
of  n  1884  and  1885  of  the  Code  of  that 
state,  and  are  in  the  folio  wins  terms: 

'*See.  1884.  No  bank,  banking  house,  ex- 
change broker,  deposit  office^  firm,  company, 
corporation,  or  person  engaged  in  the  bank- 
ing, hrokerase,  exchange,  or  deposit  busi- 
ness, shall,  \n)en  insolvent,  accept  or  receive 
CO  deposit,  with  or  without  interest,  any 
money,  bonk  bills  or  notes.  United  States 
Treasury  notes  or  currency,  or  other  notes, 
23  S.  C— 19. 


bills,  checks,  or  drafts,  or  renew  any  certifi- 
cate of  deposit. 

''Sec.  1886.  If  any  such  bank,  banking 
house,  exchange  broker,  deposit  ofllee,  firm, 
company,  corporation,  or  person  shall  re- 
ceive or  accept  on  deposit  any  such  deposits, 
as  aforesaid,  when  insolvent,  any  owner,  of- 
ficer, director,  cashier,  manager,  member, 
or  person  knowing  of  such  insolvency,  who 
shall  knowingly  receive  or  accept^  be  acces- 
sory, or  permit,  or  connive  at  recdving  or 
accepting  on  deposit  therein,  or  thereby,  tjxf 
such  deposits,  or  renew  any  certificate  of 
d^KMit,  as  aforesaid,  shall  be  guilty  of  a 
felony,  and,  upon  conviction,  shall  be  pun- 
ished by  a  fine  not  exceeding  ten  thousand 
dollars,  or  by  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  more  than  ten 
years,  or  by  imprisonment  in  the  county 
jail  not  more  than  one  year,  or  by  both  fine 
and  imprisonment." 

At  the  trial  evidence  was  adduced  tend- 
ing to  show,  and  the  jury  found,  that  the 
defendant,  being  engaged  in  the  banking 
business,  as  an  officer,  to  wit,  president  <n 
the  First  National  Bank  of  Deoorah,  on  the 
21st  day  of  August,  ▲.  d.  1896,  did,  as  pres-l 
ident  of  said^Gsxik,  receive  and  accept  on 
deposit  in  said  bank  the  sum  of  $100  in  law- 
ful paper  mon^  and  cf  the  value  of  9100, 
from  one  John  French,  the  bank  being  then 
and  there  insolvent^  and  the  defendant  then 
and  there  well  knowing  that  the  said  bank 
was  insolvent. 

It  will  be  observed  that  national  banks 
or  banking  associations  are  not  specifically 
immed  in  the  statute;  and  it  was,  hence,  ar- 
gued, on  behalf  of  the  defendant^  that  such 
institutions  are  not  within  the  enactment. 
As,  however,  the  state  courts,  following  a 

?irevions  decision  of  the  supreme  court  of 
owa,  in  the  case  of  State  t.  Field,  98  Iowa, 
748,  62  N.  W.  653,  held  that  the  statute  was 
applicable  to  all  banks,  whether  organised 
imder  the  laws  of  the  state  or  the  acts  of 
Congress,  we  must  accept  that  eonstruetian 
as  correct,  and  confine  our  consideration  to 
the  question  whether,  as  so  construed,  tbs 
act  is  within  the  Jurisdiction  of  the  states 

It  is  obvious  that  the  two  sections  of  the 
statute,  above  quoted,  must  be  read  tiwsther 
as  one  enactment.  If  §  1884,  r^gar&d  as 
applicable  to  national  banks,  is  a  valid  ex- 
ercise of  power  by  the  states  then  the  penal* 
ties  declared  in  §  1886  can  be  properly  en- 
forced; but  if  §  1884  must  be  held  invalid 
as  an  attempt  to  control  and  r^ulate  the 
business  operations  of  national  banks,  then 
the  penal  provisions  of  §  1885  cannot  be  en- 
forced a^Bdnst  their  officers.  In  other 
words,  the  validity  of  the  mandatory  and 
of  the  penal  parts  of  the  statute  must  stand 
or  fall  together. 

What,  then,  Is  the  character  of  %  state 
law  which  forbids  national  bsjiks,  when  in* 
solvent,  from  accepting  or  receiving  on  d^ 
posit,  with  or  without  Interert,  any  money, 
bank  bills  or  notes.  United  States  Treasury 
notes  or  currency,  or  other  notes,  bills, 
checks,  or  drafts,  or  renewing  any  certifi- 
cate of  deposit? 
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The  answer  given  bj  the  strpreme  court  of 
Iowa  to  this  question  is  bb  follows: 

TThe  acts  of  Congress  provide  no  penalty 
for  the  fraudulent  receiving  of  deposits,  and 
tlie  statute  under  consideration  operates 
upon  the  person  who  commits  the  crime. 
And  it  is  not  a  material  question  to  deter- 
mine whether  it  will  be  necessarv  to  inves- 
8tigate  the  financial  condition  of  the  bank 
01  to  prove  that  the  bank  was  insolvent  when 
•  the  deposit  was  received.  This*statute  is 
In  the  nature  of  a  police  regulation,  having 
for  its  object  the  protection  of  the  public 
from  the  fraudulent  acts  of  bank  officers. 
The  mere  fact  that  in  violating  the  law  of 
the  state  the  defendant  performed  an  act 
pertaining  to  his  duty  as  an  officer  of  the 
Dank  does  not  in  any  manner  interfere  with 
the  proper  discharge  of  anv  duty  he  owes  to 
any  power,  state  or  Federal.  Surely,  it 
was  not  intended  by  any  act  of  Congress 
that  officers  of  a  national  bank  should  be 
elothed  with  the  power  to  cheat  and  defraud 
its  patrons.  National  banks  are  organized 
and  their  businoBS  prosecuted  for  private 
gain,  and  we  can  conceive  of  no  reajM>n  why 
the  officers  of  such  banks  should  be  exempt 
from  tb»  penalties  prescribed  for  fraudulent 


We  think  that  this  view  of  the  subject  is 
■  not  based  on  a  oorrecfc  oonoeption  of  the 
Federal  legislation  creating  and  rmilating 
national  banks.  That  legislation  nas  in 
view  the  erection  of  a  system  extending 
throughout  the  country,  and  independent,  so 
far  as  powers  conferred  are  concerned,  of 
state  legislation  which,  if  permitted  to  be 
applicable,  might  impose  limitations  and 
restrictions  as  various  and  as  numerous  as 
the  states.  Having  due  regard  to  the  na- 
tional character  and  purposes  of  that  sys- 
tem, we  cannot  concur  in  the  suggestions 
that  national  banks,  in  respect  to  the  pow- 
ers conferred  upon  them,  are  to  be  viewed 
as  Bolelv  organized  and  operated  for  private 
gain,  llie  principles  enunciated  in  M*Cul- 
lough  V.  Maryland,  4  Wheat.  425,  4  L.  ed. 
606,  and  in  Othom  v.  Bank  of  United 
Btatea,  9  Wheat  738,  6  L.  ed.  204,  though 
expressed  in  respect  to  banks  incorporated 
directly  by  acts  of  Congress,  are  y^  appli- 
cable to  the  later  end  present  system  of  na- 
tional banks. 

In  the  latter  case  it  was  said  by  Chief 
Justice  Marshall: 

"The  bank  is  not  considered  as  a  private 
eorporation  whose  principal  object  is  indi- 
vidual trade  and  individual  profit,  but  as 
a  public  corporation  created  for  public  and 
national  purposes.  That  the  mere  business 
of  banking  is,  in  its  own  nature,  a  private 
business,  and  may  be  carried  on  by  Individ- 
oals  or  companies  having  no  political  con- 
nection with  the  government,  is  admitted; 
but  the  bank  is  not  such  an  individual  or 
company.  It  was  not  created  for  its  own 
^sake  or  for  private  purposes.  It  has  never 
eebeen  supposed  that  Congress  could  create 
•  such  a*corporaUon.  The  whole  opinion  of 
the  court  in  the  case  of  M'Cullough  v.  Mary- 
land is  founded  on,  and  sustained  by,  the 
Idea  that  the  bank  is  an  instrument  which 


is  'necessary  and  proper  for  carrying  into 
effect  the  powers  vested  in  the  government 
of  the  United  States.' " 

A  similar  view  of  the  nature  of  banks  or- 
ganized under  the  national  bank  laws  has 
been  frequently  expressed  by  this  court. 
Thus,  in  Farmers'  d  M,  Nat.  Bank  v.  Dear- 
ing,  91  U.  8.  29,  23  L.  ed.  196,  it  waa  said: 

"National  banks  organized  under  the  act 

are  instruments  designed  to  be  used  to  aid 

the  government  in  the  administration  of  aa 

important   branch    of   the    public   service. 

!  They  are  means  appropriate  to  that  end." 

Such  being  the  nature  of  these  national 
institutions,  it  must  be  obvious  that  their 
operations  cannot  be  limited  or  controlled 
by  state  legislation,  and  the  supreme  court 
of  Iowa  was  in  error  when  it  held  that  na- 
tional banks  are  organized  and  their  busi- 
ness prosecuted  for  private  gain,  and  that 
there  is  no  reason  my  the  officers  of  such 
banks  should  be  exempt  from  the  penalties 
prescribed  for  fraudulent  banking.  Nor  is 
it  altogether  tru^  as  asserted  by  uiat  court, 
that  there  is  no  act  of  Congress  prohibiting 
the  receipt  of  deposits  l^  national  banks  or 
their  officers,  when  a  bank  is  insolvent.  It 
is  true  that  there  is  no  express  prohibition 
contained  in  the  Federal  statutes,  but  there 
are  apt  provisions,  sanctioned  by  severe  pen- 
alties, which  are  intended  to  protect  the  de- 
positors and  other  creditors  of  national 
oanks  from  fraudulent  banking.  It  is  not 
necessary  to  quote  at  len^  those  provi- 
sions, but  it  will  be  sufficient  to  say  that 
banks  organized  under  the  national  bank 
act  are  authorized  to  make  contracts;  to 
prescribe,  by  its  board  of  directors,  by-laws 
regulating  the  manner  in  which  their  gen- 
eral business  shall  be  conducted,  and  the 
privil^[es  granted  by  law  exercised  and  en- 
joyed; to  exercise  by  its  board  of  directors, 
or  duly  authorized  officers,  all  such  inciden- 
tal powers  as  shall  be  necessary  to  carry  on 
the  Dusiness  of  banking,  by  discounting  and 
negotiating  promissory  notes  and  drafts* 
bills  of  exchange;  by  receiving  deposits;  by 
buying  and  selling  exchange;  bv  loaning^ 
money  on  personal  security.  And  they  aregi 
required  to  deposit*  with  the  Treasurer  of* 
the  United  States,  as  security  for  their  cir- 
culating notes.  United  States  bonds  in  an 
amount  not  less  than  one  fourth  of  its  capi- 
tal ;  to  report  to  the  Treasurer  of  the  United 
States  twice  each  year  the  average  amount 
of  its  deposits,  and  to  pay  to  said  Treasurer 
each  half  year  a  tax  upon  such  deposits; 
and  to  make  to  the  Comptroller  of  the  Cur- 
rency not  less  than  five  reports  during  each 
year  (and  special  reports  as  often  as  he  may 
require),  according  to  such  form  as  he  may 
require,  verified  by  the  oath  or  affirmation 
of  the  president  or  cashier,  which  iiyorU 
shall  exhibit  in  detail  the  resources  ana  lia- 
bilities of  the  association.  The  Comptrol- 
ler is  directed  to  appoint  suitable  persons  to 
make  examination  of  the  affairs  of  eveiy 
banking  association,  who  shall  have  power 
to  make  a  thorough  examination  into  eJl  the 
affairs  of  the  association,  and  in  doing  se  to 
examine  any  of  the  officers  or  agents  there- 
of, and  to  make  a  full  and  detailed  repert 
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of  tha  eooditioa  to  tho  OomptroI]er.  Whoi- 
«v«r  the  OomptioUer  beoomeB  latisfled  of 
the  insolTency  of  each  bank  he  mxy,  after 
due  ezamiiiation  of  its  affairs^  appoint  a  re- 
edver,  who  shall  take  poaaeagton  of  the  a»- 
aets  ci  the  association,  wind  up  its  affairs, 
and  make  ratable  distribution  of  its  assets. 
And  severe  penalties  are  imposed  upon  any 
offioBT  or  agent  of  such  association  who  vio- 
lates any  &  the  provisions  of  the  national 
bank  act. 

It  thus  appears  Uiat  (Congress  has  provid- 
ed a  symmetrical  and  complete  scheme  for 
the  banks  to  be  organised  under  the  provi- 
sions of  the  statute 

It  is  arffued  t^  the  learned  Attorney  (Gen- 
eral on  behalf  of  the  state  of  Iowa  that  "the 
effect  of  the  statute  of  Iowa  is  to  require 
of  the  officers  of  all  banks  within  the  state 
a  hi^er  degree  of  diligence  in  the  discharse 
of  their  duties.  It  gives  to  the  genersJ  pub- 
lic greater  confidence  in  the  stability  and 
solvency  of  national  banks^  and  in  the  hon- 
esty and  inteffrity  of  their  managing  offi- 
cers. In  enables  them  better  to  accomplish 
the  purposes  and  designs  of  the  general  gov- 
ernment and  is  an  aid,  rather  than  impedi- 
ment, to  their  utili^  and  efficiency  as 
agents  and  instrumentalities  of  the  United 
SUtes." 
N  But  we  are  unable  to  perceive  that  Oon- 
JJ  gress  intended  to  leave  the  field  open  for  the 
•  states  to  attempt  to  promote  the* welfare 
and  stability  of  national  banks  by  direct 
legislation.  If  th^  had  such  power  it 
would  have  to  be  exercised  and  limited  by 
their  own  discretion,  and  confusion  would 
necessarily  result  from  control  possessed  and 
exercised  hy  two  independent  authorities. 

Nor  can  we  concede  that  by  such  le^sla- 
tion  of  a  state  as  was  attempted  in  this  in- 
stance, the  affairs  of  a  national  bank,  or  the 
security  of  its  creditors,  would  be  advanta- 
geously affected.  The  provision  of  the  state 
statute  is  express  that  it  is  the  duty  of  the 
officers  of  the  bank,  when  th^  know  it  is  in- 
solvent, to  at  once  suspend  its  active  oper- 
ations; for  it  is  obvious  that  to  refuse  to 
accept  deposits  would  be  eouivalent  to  a  ces- 
sation of  business.  Whetner  a  bank  is  or 
Is  not  actually  insolvent  m^  be,  often,  a 
question  hard  to  answer.  There  may  be 
good  reason  to  believe  that,  though  tempo- 
rarily embarrassed,  the  bank's  affairs  may 
take  a  fortunate  turn.  Some  of  the  assets 
that  cannot  at  once  be  converted  into  money 
may  be  of  a  character  to  justify  the  expec- 
tation that,  if  actual  and  open  insolvency 
be  avoided,  they  may  be  ultimately  collect- 
ible, and  thus  the  ruin  of  the  bank  and  its 
creditors  be  prevented.  McDonald  v.  Ohem- 
ioal  Nat.  Bank,  174  U.  8.  610,  43  L.  ed. 
1106,  10  Sup.  Ct  Rep.  787.  But,  under  the 
state  statute,  no  such  conservative  action 
ean  be  followed  by  the  officers  of  the  bank 
except  at  the  risk  of  the  penalties  of  fine 
and  imprisonment.  In  such  a  case  the  pro- 
visions of  the  Federal  statute  would  permit 
the  Comptroller  to  withhold  closing  the 
bank,  and  to  give  an  opportunity  to  escape 
final  insolvency.  It  would  seem  that  such 
an  exerdse  of  discretion  on  the  part  of  the 


Oomptndler  would.  In  muxj  ctmm,  be  better 
for  all  ooDoemed  than  the  unyielding  course 
of  action  presexibed  by  the  state  law.  How- 
ever, it  is  not  our  province  to  vindicate  the 
policy  of  the  Federal  staiute^  but  to  declaxe 
that  it  cannot  be  overridden  by  the  policgr 
of  the  state. 

Similar  legislation  to  that  of  the  state  of 
Iowa  has  bran  considered  and  disapproved 
l^  the  supreme  courts  of  several  of  the 
other  statn. 

Thus,  in  Com.  99  reL  Torr^y  ▼.  Ketner,  02 
Pa.  372,  37  Am.  Bep.  602,  one  Torrey  was 
indicted  and  found  guilty  under  a  diargeeo 
that,  ad  the  cashier  of  the  First  National  g 
Bank  of  Ashland,  organized^under  the  laws* 
of  the  United  States,  he  had  embezzled  the 
moneys  of  the  said  bank  contrary  to  the 
form  of  the  act  of  assembly  of  the  state  of 
Pennsylvania,  prescribing  a  penalty  of  fine 
and  imprisonmentb    A  writ  of  habeas  cor- 

Sus  was  allowed  1^  the  supreme  court  oi 
[le  stat^  and  the  accused  was  discharged. 
That  court,  having  Quoted  the  acts  of  aa- 
sembly  relied  on,  saia: 

"We  axe  spared  further  comment  upon 
these  acts,  for  the  reason  that  they  "have  no 
application  to  national  banks.  ITdther  of 
them  refers  to  national  banks  In  terms,  and 
we  must  presume  that  when  the  l^^lature 
used  the  words  'any  bank'  that  it  referred 
to  banks  cres^;ed  under  and  by  virtue  of  the 
laws  of  Pennsylvania.  The  nationsl  banks 
are  the  creatures  of  another  sovereignty. 
They  were  created  and  are  now  regulate  uj 
the  acts  of  Congress.  When  our  acts  ot 
1860  and  1861  were  passed  there  were  no 
national  banks,  nor  even  a  law  to  authorize 
their  creation.  When  the  act  of  1878  was 
passed.  Congress  had  already  defined  and 
punished  the  offense  of  embezzlemeot  by 
the  officers  of  such  banks.  There  waa  there- 
fore no  reason  whv  the  state,  even  if  it  had 
the  power,  should  legislate  upon  the  sub- 
ject. Such  legislation  could  onlv  produce 
uncertainty  and  confusion,  as  well  as  a  con* 
fiict  of  Jurisdiction.  In  addition,  there 
would  be  the  possible  danger  of  subjecting 
an  offender  to  double  punishment,  an  enor- 
mity which  no  court  would  permit^  if  it  had 
the  power  to  prevent  it.  An  act  of  assem- 
bly prescribing  the  manner  in  which  the 
business  of  all  banks  shall  be  conducted* 
or  lindting  the  number  of  the  directors 
thereof,  could  not  bv  inrplication  be  extend- 
ed to  national  banks,  for  the  reason  that 
the  affairs  of  such  banks  are  exclusively  un- 
der the  control  of  Congress.  Much  less  can 
we,  by  mere  implication,  extend  penal  stat- 
utes Uke  those  of  1861  uid  1878  to  such  in- 
stitutions. The  offense  for  which  the  relat- 
or is  held  is  not  indictable,  either  at  com- 
mon law  or  under  the  statutes  of  Pennsyl- 
vania. We  therefore  order  him  to  be  die- 
charged." 

In  AUen  v.  Carter,  110  Pa.  102,  13  AtL 
70,  the  question  was  whether  a  state  law, 
which  forbade  ''any  cashier  of  any  bank 
from  engaging,  directly  or  indirectly,  in  the 
purchase  or  sale  of  stock*  or  in  any  other 
profession,  occupation,  or  calling  other  than 
his  duty  as  cashier,**  and  which  declared 
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•  tbe  mna  to  be  ■^misdeiiieaiiory  was  «ppIioa- 
ble  to  the  cashier  of  a  natiooal  bank,  and  it 
was  held  that  it  was  not  so  applicable,  the 
court  saying,  among  other  things: 

The  national  banking  act  and  its  sup- 
plements create  a  complete  system  for  the 
flovemment  of  those  institutions.  Gonoed- 
ing  the  power  of  Congress  to  create  this  sys- 
tem, I  am  unable  to  see  how  it  can  be  regu- 
lated or  interfered  with  by  state  legislation. 
The  act  of  I860,  if  applied  to  national  banks, 
imposes  a  disqualification  upon  cashiers  of 
such  institutions  where  none  has  been  im- 
posed by  act  of  Congress.  If  the  stste 
may  impose  one  qualification  upon  the  cash- 
iers, why  not  another  T  If  upon  the  cash- 
ier, why  not  upon  the  president  or  other  of  • 
fioerT  Nay,  further,  suppose  the  legislature 
should  declare  that  no  person  should  be  a 
bank  director  unless  he  has  arrived  at  fifty 

Crs  of  afe,  or  should  be  the  owner  of  one 
idred  shares  of  stock,  could  we  apply 
such  an  act  to  national  banks  t  If  so,  such 
institutions  would  have  a  precarious  exist- 
cnoei  They  would  be  liable  to  be  interfered 
with  at-every  step,  and  it  might  not  be  long 
before  the  whole  national  banking  system 
would  have  to  be  thrown  aside  as  so  much 
worthless  lumber." 

People  V.  Fonda,  62  Sfich.  401,  20  N.  W. 
26,  was  a  case  wherein  a  clerk  of  a  national 
bank  was  prosecuted  in  a  state  court  and 
found  guilty  of  larceny  and  embezzlement  of 
the  funds  of  the  bank  under  the  statute  of 
the  state.  But  it  was  held  by  the  supreme 
court  of  the  state  that  the  offense  was  with- 
in the  laws  of  the  United  States,  and  that, 
accordingly,  the  state  court  was  without 
Jurisdiction.  It  was  said  by  the  court — ^in 
view  of  S  711  of  chapter  12  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
Stat.  1901,  p.  577),  in  the  following  terms: 
TThe  jurisdiction  vested  in  the  courts  of 
the  United  States  in  the  cases  and  proceed- 
ings hereinafter  mentioned  shall  be  exclu- 
sive of  the  courts  of  the  several  states: 
First,  of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States"— 
that  Congress,  by  law,  created  the  national 
banking  system,  and  provided  for  its  inter- 
nal workings,  and  prescribed  a  punishment 
for  the  offense  charged  against  the  defend- 
gant.  It  seems,  clearly,  the  case  is  one  fall- 
Sing 'within  §  711,  above  quoted,  and  that  by 

*  the  Federal  law^itself  the  jurisdiction  of  the 
state  is  expressly  excluded.  Chancellor 
Kent,  in  his  Commentaries  (1  Com.  400), 
says:  "In  judicial  matters  the  concurrent 
jurisdiction  of  the  state  tribunals  depends 
altogether  upon  the  pleasure  of  Congress, 
and  may  be  revoked  and  extinguished  when- 
ever they  think  proper,  in  every  case  in 
which  the  subjectrmatter  can  constitutionally 
be  made  cognizable  in  the  Federal  courts; 
and  that,  without  an  express  provision  to 
the  contrary,  the  state  courts  will  retain 
a  concurrent  jurisdiction  in  all  cases  where 
they  had  jurisdiction  originally  over  the 
subject-matter;"  and  accordingly  the  judg- 
ment of  the  trial  court  was  reversed  and  the 
prisoner  discharged. 

In  Com.  V.  Felton,  101  Mass.  204,  the  de- 


fendant was  diaiged  with  bdng  an  aooea- 
sory  to  an  embegzlement  bj  an  officer  of  • 
national  bank,  and  it  was  said  by  the  court: 

"The  difficulty  in  the  way  of  holding  the 
defendant  upon  the  present  indictment  is 
that  the  act  of  Congress  hss  taken  the  crime 
of  the  principal  out  of  our  jurisdiction. 
Our  courts  cannot  deal  with  him  upon  that 
charge." 

A  law  of  the  state  of  Kansas  provided 
that  no  bank  should  receive  deposits  when 
it  was  insolvent,  and  prescribed  a  punish- 
ment for  a  violation  of  that  provision  b^ 
any  officer  or  agent  of  such  bank;  but  it 
was  held  by  the  supreme  court  of  that  state 
that  the  provisions  of  the  state  law  had  no 
application  to  national  banks,  and  that  the 
penalties  prescribed  were  not  operative  as 
against  officers  of  national  banks.  State  t. 
Menke,  56  Kan.  77,  42  Pac.  350. 

The  same  view  has  prevailed  in  the  lower 
Federal  courts.  In  Button  Mfg.  Co.  r. 
Hutchinson,  11  C.  G.  A.  320,  24  U.  8.  App. 
145,  63  Fed.  501,  it  was  said  by  the  circuit 
court  of  appeals,  through  Mr.  Justice  Har* 
Ian: 

"A  corporation  is  not  required  hy  any 
duty  it  owes  to  creditors  to  suspend  oper- 
ations the  moment  it  becomes  financially 
embarrassed,  or  because  it  may  be  doubtful 
whether  the  objects  of  its  creation  can  be 
attained  by  further  effort  upon  its  part.    It 
is  in  the  line  of  right  and  of  duty  when  at^o 
tempting,  in  godd  faith,  by  the  exercise  ofJJ 
its  lawful  powers  and  by  the  use  of  *all  le-« 
gitimste  means,  to  preserve  its  active  exists 
ence,  and  thereby  accomplish  the  objects  for 
which  it  was  created." 

In  Re  Waite,  81  Fed.  359,  it  was  held  by 
the  circuit  court  of  the  United  States  for  the 
district  of  Iowa  that  a  pension  examiner  of 
the  United  States  was  not  liable  to  a  crimi- 
nal prosecution  in  the  courts  of  a  state  for 
acts  done  by  him  in  his  official  capacity.  In 
the  opinion  it  was  said: 

"The  question  which  marks  the  limit  of 
the  state  jurisdiction  is  whether  the  person 
sought  to  be  called  to  account  wsjs  acting 
under  the  authority  of  the  United  States 
when  the  acts  complained  of  were  done,  in 
and  about  a  subject-matter  within  Federal 
jurisdiction,  ...  for  the  criminal  stat- 
utes of  the  state  are  not  applicable  to  acts 
done  within  the  plane  of  Federal  jurisdic- 
tion and  imder  the  authority  of  the  United 
States.  Whenever  it  is  made  to  appear  in 
a  criminal  case  pending  in  the  state  court 
that  the  acts  <marged  in  the  indictment 
were  done  by  the  defendant  as  an  officer  or 
agent  of  the  United  States  in  and  about  a 
matter  within  Federal  control,  .  .  . 
then  it  is  made  to  appear  that  the  state 
court  is  asked  to  assume  a  jurisdiction 
which  it  cannot  rightfully  exercise;  and  if 
that  court  entertains  the  case  and  proceeds 
to  adjudicate  on  the  question  of  the  extent 
of  the  authority  possessed  by  the  officers  of 
the  United  States,  .  .  .  testing  the 
same  by  the  provisions  of  state  statutes, 
.  .  .  it  proceeds  at  the  peril  of  having 
its  jurisdiction  questioned  and  denied." 

Sl>,  in  Re  Thomaa,  82  Fed.  304,  it  was 
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bdd  by  tbe  circuit  court  of  tbe  United 
States  for  the  southern  district  of  Ohio  that 
the  governor  of  the  soldiers'  home  at  Day- 
ton^  Ohio,  in  seryin|f  to  the  inmates,  as  food, 
oleomargarine  furmshed  by  the  government, 
is  not  subject  to  the  law  of  the  state  pre- 
scribing the  manner  in  which  oleomargarine 
shall  to  used  in  eating  houses,  because  his 
act  is  that  of  the  government  of  the  United 
Btates  within  its  constitutional  powers,  and 
wholly  beyond  the  control  or  r^^ulation  of 
the  legislature  of  the  state. 

This  judgment  was  affirmed  by  this  court 
In  Ohio  v.  Thomas,  173  U.  S.  276,  43  L.  ed. 
690,  10  Sup.  Ct.  Rep.  453. 

A  leading  case  in  which  this  court  bad 


Prigg  V.  PennaylvatUa,  16  Fet.  639,  10  L. 
ed.  1060,  from  which  we  quote  the  following 
observations: 

''If  Ckmgress  have  a  constitutional  power 
to  regulate  a  paiticular  subject,  and  they 
do  actually  regulate  it  in  a  given  manner 
■nd  in  a  certain  form«  it  cannot  be  that  the 
state  legislatures  have  a  risht  to  interfere, 
and,  as  it  were^  by  way  of  complement  to 
the  legislation  of  Coxigress,  to  prescribe 
additional  regulations,  aad  what  th^  may 
deem  auxiliarv  provisions  for  the  same  pur- 
pose. In  sucn  a  cases,  the  legislation  of 
Congress,  in  what  it  does  prescribe,  man- 
if esSy  indicates  that  it  does  not  intend  that 
there  shall  be  any  further  legislation  to  act 
upon  the  subject-matter.  Its  silence  as  to 
wiuit  it  does  not  do  is  as  expressive  of  what 
Its  intention  is  as  the  direct  provisions 
made  bjr  it" 

On  the  immediate  subject  of  control  over 
national  banks,  it  was  said,  in  Farmers'  d 
M.  Nat.  Bank  y.  Bearing,  01  U.  6.  20,  23 
L.  ed.  106: 

''The  states  can  ezerdse  no  control  over 
ibem  [national  banks],  nor  in  anywise  af- 
fect their  operation,  except  in  so  far  as  Con- 
eress  may  see  proper  to  permit.  Any- 
uiing  beyond  this  is  'an  abuse,  because  it  is 
the  usurpation  of  power  which  a  single 
state  cannot  give.'  .  .  .  'The  states 
have  no  power,  by  taxation  or  otherwise,  to 
•  .  •  burden,  or  in  any  manner  control, 
the  operation  of  constitutional  laws  enacted 
by  Congress  to  carry  into  execution  the 
powers  vested  in  the  general  government.' " 

This  subject  has  received  recent  and 
careful  consideration  in  the  case  of  Davis 
V.  Elmira  8av,  Bank,  161  U.  S.  275,  40  L. 
ed.  700,  16  Sup.  Ct  Rep.  602,  twice  argued 
in  this  court  The  legislature  of  the  state 
of  New  York  had  pronded  by  law  that  sav- 
ings banks,  organized  under  the  laws  of 
that  state,  should  have  a  preference  as  de- 
positors in  banks  in  case  of  the  insolvency 
of  such  banks,  and  it  was  sought  to  apply 
this  provision  to  the  case  of  a  deposit  by  a 
savings  bank  in  a  national  bank  which  had 
subsequently  become  insolvent  But  this 
court  held  that  such  a  provision  could  not 
be  extended  by  a  state  to  national  banks, 
because  it  was  repugnant  to  that  provision 
of  the  national  banking  act  which  reqidres 


the  assets  of  an  insolvent  national  bank  to  * 
be  ratably  distributed  amone  its  creditors. 
In  the  opinion  of  the  courts  oy  Mr.  Justice 
White,  it  was  said: 

"National  banks  are  instrumentalities  of 
the  Federal  government,  created  for  a  pub- 
lic purpose,  and  as  such  necessarily  subject 
to  the  paramount  authority  of  the  United 
States.  It  follows  that  an  attempt  by  a 
state  to  define  their  duties  or  control  the 
conduct  of  their  affairs  is  absolutely  void, 
wherever  such  attempted  exercise  of  author- 
ity expressly  conflicts  with  the  laws  of  tiie 
Unitea  States,  and  either  frustrates  the 
purpose  of  the  national  legislation  or  im- 
pairs the  efficiency  of  these  agencies  of  the 
Federal  government  to  discbarffe  the  duties 
for  the  performanoe  of  which  uiey  were  en- 
acted. These  principles  are  axiomatic,  and 
are  sustained  by  the  repeated  adjudications 
of  this  court" 

Our  conclusions,  upon  principle  and  won 
thority,  are  that  Congress,  having  power  to 
create  a  system  of  national  ba^,  is  the 
judge  as  to  the  extent  of  the  powers  which 
should  be  conferred  upon  such  banks,  and 
has  the  sole  power  to  regulate  and  control 
the  exercise  of  thdr  operations;  that  Con- 
gress has  directly  dealt  with  the  subject  of 
insolvency  of  such  banks  by  gi^ngT  control 
to  the  Secretary  of  the  Treasury  and  the 
Comptroller  of  the  Currency,  who  are  au- 
thorized to  suspend  the  operations  of  the 
banks  and  appoint  receivers  thereof  when 
they  become  insolvent  or  when  they  fail  to 
make  good  any  impairment  of  capital;  that 
full  and  adequate  provisions  have  been 
made  for  the  protection  of  creditors  of  sucb 
institutions  bv  requiring  frequent  reports 
to  be  made  of  their  condition,  and  by  the 
power  of  visitati<m  by  Federal  officers ;  that 
it  is  not  competent  for  state  legislatures  to 
interfere,  whether  with  hostile  or  friendly 
intentions,  with  national  banks  or  their  of- 
ficers in  the  exercise  of  the  powers  bestowed 
upon  them  by  the  general  government 

Cross  V.  North  Carolina,  132  U.  S.  131,  83 
L.  ed.  287,  10  Sup.  Ct  Rep.  47,  was  a  case 
wherein  this  court  pointed  out  the  distinc- 
tion between  crimes  defined  and  punishable 
at  common  law  or  by  the  general  statutes 
of  a  state  and  crimes  and  offenses  cognis- 
able  under   the   authority   of   the   United 
States;  and  accordingly  it  was  held  that  the^^ 
crime  of  forging  promissory  notes,  purports 
ing  to  be  made  by* individuals*  and  made* 
payable  to  or  at  a  national  bank,  was  a  dis- 
tinct and  separate  offense,  indictable  under 
the  laws  of  the  state. 

Undoubtedly  a  state  has  the  legitimate 
power  to  define  and  punish  crimes  l^  gen- 
ersJ  laws  applicable  to  all  persons  within 
Its  jurisdiction.  So,  likewise,  it  may  de- 
clare, by  special  laws,  certain  acts  to  be 
criminal  oflfenses  when  committed  by  officers 
or  agents  of  its  own  banks  and  institutions. 
But  it  is  without  lawful  power  to  maJce 
such  special  laws  applicable  to  banks  or- 
ganizea  and  operating  under  the  laws  of  the 
United  States. 

It  was  by  failing  to  observe  the  disti]» 
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tlon  between  the  two  ehtetes  of  ceaeB  thaty 
«•  thinkj  the  courts  below  fell  into  error. 

Th0  fudgnxent  of  the  Supreme  Court  of 
Iowa  ia  reversed,  and  the  cause  is  remanded 
to  that  court  to  take  further  action  not  in- 
«onidstent  with  the  opinion  of  this  court. 


(188  U.  8.  208)  ^ 

CONNECTICUT   MUTUAL  LIFE  INSUBp 
ANCB  COMPANY,  Petitioner, 

V. 

8ALLIB  K  HILLMON. 

Appeal  —  ohjeetion  to  peremptory  ehMei^ 
gee  —  when  avoilable  —  eufficienoy  of  eiv- 
cep^fon  —  inatruetiona  —  eridenoe  —  deo' 
iairatione  of  eonepiratora. 

V  The  objection  that  plaintiff  on  the  trial  ot 
two  consolidated  cases  was  allowed  six.  In- 
stead of  three,  peremptory  challenges,  Is  not 
aTallable  to  a  defendant  who  nsed  but  two 
of  the  three  peremptory  challenges  to  which, 
nnder  U.  B.  Rer.  Stat  |  819  (U.  8.  COmp. 
Stat  1001,  p.  629),    It  was  entitled. 

S.  An  exception  to  the  refasal  to  glTC  a  re- 
quested iastractlon  Is  suJBclent  to  raise  the 
question  of  the  propriety  of  that  portion  of 
the  general  charge  which  affirms  the  con- 
trary of  such  request 

&  A  requested  Instruction  that  an  affidaTlt  pro- 
duced by  defendant  on  cross-examination,  to 
Impeach  the  credibility  of  the  witness  who 
made  It  may  be  considered.  In  connection 
wttli  the  affiant* s  deposition,  as  erldence 
against  the  plaintiff  of  the  facts  therein 
eUted  nnder  oath,  with  like  effect  as  his 
•deposition, — should  t>e  given  where  such  af- 
fldarit  Is  introduced  in  OTldence  by  plaintiff 
on  the  crosaexamination  of  another  witness. 

4.  Declarations  of  the  parties  to  an  alleged  con- 
spiracy by  an  insured  and  others  to  defraud 
an  Insurance  company,  which  relate  to  their 
purpose  and  were  made  about  the  time  the 
policy  was  taken  out  are,  where  there  Is  erl- 
dence of  the  existence  of  the  conspiracy,  ad- 
missible  In  erldence  sgainst  the  beneficiary 
in  a  salt  on  such  policy,  although  she  is  not 
alleged  to  haye  been  a  party  to  audi  con- 
•piracy. 

[No.  94.1 

Argued   Vovemher  IS,   H,   1902.    Decided 
Fehruarg  2,  190S. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
E^hth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  (^rcuit  Court 
for  the  District  of  Kansas  in  favor  of  plain- 
tiff in  a  suit  on  a  policy  of  life  insurance. 
Beveraed  and  remanded^  with  instructions 
to  grant  a  new  trial. 

Bee  same  case  below,  46  C.  C.  A.  668,  107 
Fed.  834. 

Statement  by  Mr.  Justice  Brown  t 
This  waa  an  action  begun  July  13,  1880, 
bj  Sallie  E.  Elllmon,  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kan- 
■aa,  to  recover  the  amount  of  a  policy  of  in- 
surance ($5,000),  issued  by  the  compatiy 
March  4,   1879,  upon  the  life  of  John  w. 

f  4.  See  Evidence,  voL  90,  Cent  Dig.  |  SM. 


Hillmon,  her  husband,  in  which  the  plain- 
tiff   was   named    as    beneficiary.    Plaintiff 
made  the  usual  allegations  of  compliance 
with  the  terms  of  the  policy,  and  averred 
that  the  assured  had  died  March  17,  1879, 
thirteen  days  after  the  policy  was  issued, 
and  that  due  proofs  had  oeen  forwarded  to 
the    company.      Other    actions    were    also 
brought  against  the  New  York  Life  Insur- 
ance Company  and  the  Mutual  Life  Insur-g 
ance  Company  of  New  York,  upon  policies  S 
of  insurance  issued  by  them* upon  the  same* 
life,  which  actions  were  subs^uently  com- 
promised. 

Defendant  interposed  a  general  denial, 
and  for  a  special  defense  set  up,  in  sub- 
stance, that  on  or  before  November  30,  1878, 
John  W.  Hillmon,  John  H.  Brown,  Levi 
Baldwin,  and  divers  other  persons  to  de- 
fendant unknown,  fraudulently  conspiring 
to  cheei;  and  defraud  defendant,  procured  a 
large  amount  of  insurance  on  the  life  of  Hill- 
mon, to  wit:  $10,000  in  the  New  York  Life, 
by  policy  dated  November  30,  1878;  $10,* 
000  in  the  Mutual  Life,  by  policy  dated 
December  10,  1878;  and  $5,000  in  the  Con- 
necticut Mutual  Life,  by  the  policy  in  sui(^ 
dated  March  4,  1879;  that  thereafter,  in 
pursuance  of  such  conspiracy,  Hillmon, 
Brown,  and  Baldwin  falsely  represented  to 
defendant  and  others  that  said  Hillmon  had 
died,  and  that  a  certain  dead  body  which 
they  had  procured  was  that  of  Hillmon, 
whereas  in  truth  Hillmon  "was  not  and  is 
not  dead,"  but  has  kept  himself  concealed 
under  assumed  names  for  Che  purpose  of 
consummating  the  conspiracy. 

As  a  third  defense  the  company  set  up  ft 
release  by  plaintiff  of  all  her  claims  against 
it  under  the  policies. 

Actions  having  been  begun  upon  all  three 
of  these  policies,  an  order  was  entered  July 
14,  1882,  consolidating  them  for  trial.  Two 
trials  of  the  three  consolidated  cases  re- 
sulted in  disagreements  of  the  junr.  On 
February  29,  1888,  judgments  in  each  were 
rendered  for  the  plaintiff,  which,  upon  write 
of  error,  were  reversed  by  this  court  and  the 
cases  remanded  for  a  new  trial.  145  U.  S. 
285,  36  L.  ed.  707,  12  Sup.  Ct  Rep.  909. 
The  material  facts  of  the  case  are  fully  set 
forth  in  that  report,  and  will  not  be  hers 
repeated,  except  so  far  as  they  are  pertinent 
to  the  questions  before  this  court  for  con- 
sideration. After  two  more  trials  of  the 
consolidated  cases,  which  resulted  in  dis- 
agreements of  the  jury,  a  compromise  was 
effected  between  the  plaintiff  and  the  New 
York  Life,  which  was  followed  by  dismissal 
of  the  action  against  that  company.  There- 
after, and  on  January  9,  1895,  an  order  pre- 
viously entered  consolidating  the  two  re- 
maining actions  for  trial  was  continued  in 
force  against  the  objection  of  each  defend- 
ant, and  the  consolidated  cases  again  came 
on  for  trial,  resulting  in  separate  judg-o 
ments  November  18,  1899,  against  botn'^ 
companies.  To  reverse*this,  defendant  sued 
out  a  writ  of  error  from  the  circuit  court 
uf  appeals,  and  upon  hearing  in  that  court 
the  judgment  was  affirmed  with  one  dissent. 
40  0.  a  A.  608,  107  Fed.  834.    The  Mutual 
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life  ined  cut  a  etmilar  writ  of  erxor,  but 
compromiMd  the  oase  before  it  was  h«ard  in 
the  eireuit  court  of  appnlt. 

if «Mr».  W.  G.  BmIo^  BueU  MoKmom-, 
Gilbert  B,  Porter,  Jamee  W.  Qreett,  and  Ed- 
ward 8,  leham  for  petitioner. 

Meeare.  Im  B.  Wheat*  O.  F.  Hutohinge, 
and  John  H,  Attoood  for  respondent. 

Mr.  Juetioe  Brown  deliyered  the  opinion 
of  the  court: 

We  shall  have  occasion  to  notice  but  few 
of  the   108  assignments  of  errors  in  this 


1.  Several  of  these  relate  to  an  order  of 
consolidation,  and  to  the  ruling  of  the  court 
ffiving  to  the  plaintilf  six  peremptonr  chal- 
len^  to  the  jury,  while  each  defendant 
had  but  three. 

On  June  14,  1882,  the  three  original  eases 
were  first  consolidated  for  trial,  and  so  re- 
mained through  all  the  trials  which  took 
?lace  prior  to  the  settlement  with  the  New 
ork  life.    The  propriety  of  this  consolida- 
tion was  affirmed  by  this  court  upon  its 
first  appearance  here  in  146  U.  S.  286,  30 
L.  ed.  7(>7,  12  Sup.  Ct  Rep.  909.    A  stipu- 
lation  appears  to  have  been   entered  into 
October  16,  1899,  between  the  attorneys  for 
the  plaintiff  and  the  attorneys  for  the  three 
defendants,  to  set  aside  the  order  of  con- 
solidation, and  a  motion  waa  made  for  an 
order  to  that  effect^  which  was  overruled, 
and  the  order  of  consolidation  was  continued 
in  force  as  to  the  two  remaining  defend- 
ants.   It  would  seem  that  the  court  refused 
to  be  controlled  l^  the  stipulation.    We  see 
BO  reaaoD  to  doubt  the  propriety  of  this  or- 
der, nor  does  it  appear  to  have  been  seriously 
contested.    But  its  effect  upon  the  number 
of  peremptory  challenges  to  whidi  the  de- 
fenaant  waa  entitled  is  made  the  subject  of 
v4  dispute.    Upon  the  former  hearing  of  this 
JJ  case  it  was  held  that  the  consoliaafcion  of 
•  the  three  cases  there^considered  did  not  im- 
prir  the  right  of  each  of  the  three  defend 
ants  to  three  peremptory  challenges  under 
Rev.  Stat  f  819   (U.  S.  Gomp.  Stat.  1901, 
p.  629).    But  the  question  was  left  unde- 
cided whether  the  right  of  the  plaintiff  was 
multiplied,  so  that  she  became  entitled  on 
the  last  trial  to  six  peremptory  challenges, 
or  only  to  three. 

The  circuit  court  was  of  opinion  that,  ae, 
under  our  ruling,  the  two  defendants  were, 
under  Rev.  Stat.  S  819  (U.  S.  Gomp.  Stat 
1901,  p.  629),  each  entitled  to  three  peremp- 
torr  cnallenges,  or  six  in  the  aggregate,  the 
plaintiff  was  also  entitled  to  six.  This  is 
the  converse  of  the  proposition  established 
by  this  court  when  tlie  case  was  first  bera 
Tbe  argument  of  the  defendant  in  this  con- 
nection is  that  under  the  ruling  of  the  court 
each  defendant  was  treated  as  one  party 
and  the  plaintiff  as  two  parties;  that  it 
gave  the  plaintiff  more  challenges  than  she 
would  have  had  in  one  case,  treating  the 
causes  of  action  as  distinct,  and  the  plain- 
tiff entitled  to  her  three  challenges  in  each 
case,  with  the  result  that  each  defendant, 
without  its  consent,  and  against  its  protest, 


was  compelled  to  tiy  its  own  cause  before  a 
jury  to  which  it  waa  fliven  <»ily  one  half  as 
many  peremptory  challenges  as  were  gives 
to  the  plaintiff.  The  consequence  was  thai 
each  defendant  was  prejudiced  by  the  faet 
that  every  additional  peremptory  challenge 
allowed  to  the  plaintiff  b^ond  three  makes 
arbitrarily  a  vacancy  which  may  be  filled 
in  spite  of  the  defendant  fay  a  juror,  whom 
it  might  and  would  have  challenged  if  it 
had  an  opportunity  to  do  sa  The  sul^ 
stance  of  the  argument  is  that,  &  having 
been  held  upon  the  former  hearing  here^ 
that  each  defendant  lost  no  right  by  the 
consolididioii,  and  was  entitled  to  as  many 
challenses  as  if  no  such  consolidation  had 
taken  place,  the  plaintiff  was  not  entitled  te 
any  more  challenges  tiian  she  would  have 
been  entitled  to  in  case  the  consoUdatiea 
had  not  taken  place.  Quits  a  nugri>er  of 
cases  are  cited  in  support  of  this  preposi- 
tion: Savage  v.  Btaie,  18  Fla.  909;  Wig- 
gine  y.  Btate,  I  Lea,  738;  Mahan  v.  Btate, 
10  Ohio,  284;  Btaie  y.  EarU,  24  La. 


88,  18  Am.  Rep.  109;  Behoeffler  r.  Btate,  S 
Wia  823;  Thompson,  Trials,  f  45;  Proffat^ 


Trial  l^  Jury,,  f  164. 
People,  122  111.  1,  12  K. 


aivinff  its  richt  to  a  third,  and  thereby  aih 
iiiesced  in  the  composition,  of  the  ram 
he  only  effect  of  allowing  the  plaintiff  att 


The  case  of  Bpiee  y. 

(^.  BL  865,  17  N.  & 
898,  is  to  the  contrary.  oj 

Conceding  thai  the  great  weight  ef  ao-ei 
thority  supports  thi^propositioQ  of  the  d»  * 
fendant,  we  are  still  of  opinion  that  it  is  not 
entitled  to  take  advantage  of  i^  iaanaiiob 
aa  it  made  but  two  peremptory  .diaUengcib 

waiy^~    *"     '  '^^  '       

ouies 
The  < 

peremptoiy  challenges  waa  to'put  three 
additional  nm  upon  the  jury,  which  the  d» 
fendant  could  not  challenge^  and  if  it  ha^ 
exhausted  its  peremptory  challengea  it 
might  perhape  claim  to  have  been  prejiH 
diced  by  the  fact  that  three  men  haa  beea 
put  upon  the  jury  which  it  waa  not  entitled 
to  challenge;  bat,  having  failed  to  exhaust 
its  peremptory  dudlenffes,  it  stands  in  no 
position  to  complain  that  it  was  depiriv«4 
of  the  right  to  challenge  others.  Btont  y. 
Hyatt,  13  Kan.  232,  241;  Atehieon,  T.  4 
8.  F.  R,  Co.  y.  FrankUn^  23  Kan.  74;  Flor- 
ence, B.  B,  d  W.  VaUeg  R.  Co.  v.  Ward,  20 
Kan.  354;  Atlae  ififk  Oo.  y.  JohneUm,  23 
Mich.  36;  Chrand  Bapide  BoonUng  Co.  y. 
Jarvia,  30  Mich.  808. 

2.  Error  is  charged  in  the  refusal  to  in* 
struct  the  jury  that  ''the  statement  signed 
and  sworn  to  by  John  H.  Brown  on  the  4tl| 
day  of  S^tember,  1879,  liaving  been  intro- 
duced in  evidence  l^  the  plaintiff,  ma^  be 
considered  in  connection  with  the  depontieo 
of  John  H.  Brown  aa  evidence  of  the  facta 
stated  under  oath,  against  the  plaintiff, 
with  like  effect  aa  ihe  deposition  of  John  H. 
Brown,  and  may  also  be  considered  aa  affect 
ing  the  credibility  of  said  Brown  as  a  wi^ 


In  lien  thereof  the  court  charged  the  juij 
that  Brown's  statement,  signed  and  sworn 
to  by  him,  was  not  affirmative  evidence  ol  . 
the  truth  of  any  matter  therein  contained 
or  mentioned,  and  that  it  should  not  be  con- 
sidered by  the  jury  except  as  affecting  the 
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eredibilify  of  the  evidence  of  Brown  in  hifl 
deposition.  To  determine  the  correctnees 
of  this  construction^  it  is  neoessajy  to  con- 
sider the  circumstances  under  which  the 
evidence  was  produced.  The  alleged  death 
of  Hillmon  was  said  to  have  occurred  in 
March,  1879.  Upon  the  trial  plaintiff  of- 
fered and  read  in  evidence  the  deposition  of 
John  H.  Brown,  taken  on  December  30, 
1881,  who  swore  generally  that  he  was  em- 
ployed by  Hillmon  driving  a  team,  and  aft- 
erwards in  taking  care  of  and  feeding  hogs ; 
c5that  he  started  with  him  from  Lawrence 
Sfor  Wichita  for  the  purpose  of  locating  a 
*  cattle  ranch,  and  that*  Hillmon  was  acci- 
(dentally  killed  bv  the  discharge  of  a  gun  in 
the  hands  of  Brown.  To  contradict  this 
testimony  William  J.  Buchan,  a  witness  put 
upon  the  stand  by  the  defendants,  swore 
that  in  the  spring  or  summer  of  1879,  but 
m  few  months  after  the  alleged  death,  he 
met  Brown  by  appointment  at  Lexington, 
and  was  told  by  him  that  he  was  uneasy 
about  the  affair;  that  it  was  not  Hillmon 
tiiat  was  killed,  but  another  man,  but  that 
Hillmon  had  got  away  and  they  were  hunt- 
inff  for  him;  that  he  wanted  to  get  out  of 
it  himself  and  to  turn  state's  evidence,  and 
that  he  wanted  witness  to  see  the  attorney 
f6r  the  insurance  company  and  let  up  on 
hunting  for  him  if  he  would  go  on  the 
itand  and  tell  the  truth  about  the  whole  af- 
fair. Upon  the  cross-examination  of 
Buchan  tne  plointi^  offered  in  evidence  an 
affidavit  made  l^  Brown  on  September  4, 
1879,  in  which  he  repeated  the  subetanoe  of 
the  conversation  testified  to  by  Buchan,  and 
sUted  that  instead  of  HUlmon  being  kiUed 
it  was  another  man  whom  Hillmon  shot. 
This  affidavit  had  already  been  produced, 
though  not  formally  put  in  evidence  by 
the  defendant  on  the  cross-examination  of 
Brown.  It  was  under  these  circumstances 
that  the  court  ruled  that  the  affidavit  was 
not  affirmative  evidence  of  any  truth  or 
matter  contained  in  it,  and  should  not  be 
considered,  except  as  aifecting  the  credibil- 
ity of  the  evidence  of  Brown  given  in  his 
deposition. 

It  is  insisted  in  behalf  of  the  plaintiff 
that,  as  no  exception  was  taken  to  this  part 
of  the  charge,  its  propriety  cannot  be  ques- 
tioned at  this  time;  but  aa  an  exception  was 
properly  taken  to  the  refusal  of  the  court 
to  charge  that  the  statement,  having  been 
introduced  in  evidence  by  the  plaintiff,  may 
be  considered,  in  connection  with  Brown's 
deposition,  as  evidence  of  the  facts  therein 
stated  under  oath,  with  like  effect  as  his 
deposition,  we  think  there  was  sufficient  to 
raise  the  point  that  the  affidavit  was  not  to 
be  treated  merely  as  affecting  Brown's 
credibility,  but  as  substantial  evidence  in 
favor  of  the  plaintiff.  Having  excepted  to 
the  refusal  to  give  a  certain  instruction,  it 
was  not  necessary  to  repeat  such  exception 
when  the  contrary  of  such  request  was  given 
in  the  general  charge.  As  defendant  had 
«||  raised  the  point  in  one  form,  it  was  not  neo- 
ejcaaary  to  repeat  it  in  another. 
•  •As  this  statement  of  Brown's  had  already 
produced  by  the  defendant  upon  the 


cross-examination  of  Brofwn,  to  impeach  his 
credibility  as  a  witness,  and  he  had  heesa 
cross-examined  as  to  its  contents,  it  is  diffi- 
cult to  see  why  it  was  introduced  by  the 
plaintiff  in  connection  with  the  cross-ex- 
amination of  Buchan.  It  was  evidently  put 
in  for  some  purpose,  and  it  is  difficult  to  aa- 
sign  any  other  than  to  make  it  a  piece  of 
independent  testimony,  since,  in  view  of 
Brown's  deposition  to  the  contrary,  the 
plaintiff  might  still  have  argued  that  the 
statement  or  affidavit,  if  ever  made,  waa 
false.  As  now  claimed,  it  was  introduced 
for  the  purpose  of  explaining  why  the 
plaintiff  consented  to  release  her  claim 
against  the  insurance  company,  though  it 
seems  to  have  been  quite  unnecessary  in  this 
connection,  since  its  statements  were  al- 
ready in  evidence  as  part  of  Brown's  cross- 
examination.  Conceding  that,  as  a  piece  ol 
independent  testimony,  a  mere  affidavit  waa 
not  admissibly  it  was  competent  for  the  de- 
fendant to  waive  this  objection,  and  to 
treat  it  as  other  testimony  in  the  case  of- 
fered by  the  plaintiff.  Under  such  drcnm- 
stances,  it  is  something  more  than  an  ad- 
mission by  the  witness  that  he  had  made 
statements  inconsistent  vnth  his  testimony 
upon  the  subject.  For  whatever  purpose  ft 
was  introduced,  and  in  view  of  the  fact  that 
it  was  offered  generally  and  without  limi- 
tation as  to  its  purpose^  it  beoexne  a  piece 
of  plaintiff's  evidence^  to  be  weighed  and 
considered  like  any  other  testimony  in  the 
case.  We  do  not  undertake  to  sajr  that  the 
plaintiff  waa  absolutely  bound  by  it  and  es- 
topped to  deny  its  truth,  in  view  of  Brown's 
dqxMition  to  the  contrary,  but  we  think  it 
was  giving  it  too  littie  CTfect  to  charge  the 
jury  that  it  could  only  be  considered  as  im- 
peachinff  tiie  credibility  of  Brown;  and  we 
do  not  tiiink  defendant  was  asking  too  much 
in  instruction  number  44,  that  it  mifffat  be 
considered  in  connection  with  the  deposi- 
tion of  Brown  as  evidence  of  the  facta 
therein  stated  under  oath,  against  the  plain- 
tiff, with  like  effect  as  the  deposition.  1 
Greenl.  Ev.  f  442.  The  words  "with  like 
effect"  were  evidentiy  intended  to  instruct 
the  jury  that  the  deposition  and  the  affida- 
vit were  each  independent  of  the  other  and 
each  affirmative  testimony — not,  however,|o 
that  they  were  of  equal  weight.  ei 

*  Suppose,  for  example,  the  only  evidence* 
of  the  identity  of  the  body  found  had  been 
the  testimony  of  Brown.  It  doubtless 
would  have  been  correct  to  charge  that  the 
utmost  effect  of  his  affidavit^  if  it  had  been 
formally  introduced  upon  cross-examina- 
tion, would  be  to  destroy  his  testimony  as 
given  in  the  deposition.  His  credit  as  a 
witness  being  thus  destroyed,  the  fact  of 
Hillmon's  death  would  be  regarded  aa  not 
proven,  and  the  plaintiff  would  be  consid- 
ered as  having  failed  to  establish  her  case. 
But,  upon  the  other  hand,  as  the  affidavit 
had  not  been  put  in  upon  the  cross-exami- 
nation of  Brown,  and  the  plaintiff  read  it 
as  part  of  her  case,  it  must  necessarily  be 
considered  ea  a  piece  of  independent  evi- 
dence to  be  weighed  in  connection  with  the 
deposition,  and  the  jury  was  necessarily  left 
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to  consider  which  of  the  two^  when  taken 
in  connection  with  the  other  testimony  in 
the  cafie,  was  to  be  considered  as  the  more 
credible.  The  general  rule  undoubtedly  is 
that,  when  a  party  offers  a  witness,  he 
thereby  generally  represents  him  as  worthy 
of  belief,  and  while,  under  the  peculiar  cir- 
cumstances of  the  case^  this  rule  would  not 
apply  any  more  to  the  affidavit  than  to  the 
deposition,  the  plaintiff,  by  putting  both  in 
evidence,  without  restriction  as  to  the  pur- 
pose of  so  doing,  places  them  on  the  same 
level,  and  cannot  be  heard  to  say  that  the 
alBdavit  may  not  be  considered  as  testimony 
of  the  facts  therein  sworn  to  as  well  as  the 
deposition. 

3.  Several  assignments  are  based  upon 
the  exclusion  of  the  testimony  of  the  wit- 
nesses Phillips,  Blythe,  Crew,  and  Carr,  as 
lx>  Bjnia  performed  and  declarations  made  by 
the  alleged  coconspirators  John  W.  Hill- 
mon,  John  H.  Brown,  and  Levi  Baldwin, 
alter  evidence  had  been  introduced  estab- 
lishing such  conspiracy.  That  considerable 
evidence  of  a  conspiracy  between  these  three 
parties  had  been  introduced  and  at  a  very 
considerable  length  is  not  denied,  and  the 
main  objection  to  the  introduction  of  the 
acts  and  declarations  of  the  above  witnesses 
was  based  upon  the  groimd  that  the  plain- 
tiff, the  wife  of  Hillmon,  was  not  alleged  to 
have  been  a  pari^  to  such  conspiracy. 
^  The  proposed  testimony  of  Phillips,  who 
Hwaa  a  physician,  and  had  been  called  prof es- 
•  sionally  dj  •Baldwin  to  his  house  in  the 
.stunmer  or  fall  of  1878,  related  to  certain 
inquiries  made  by  Baldwin  as  to  the  effect 
'of  death  upon  bodies.  In  this  connection 
•defendant  offered  to  prove  that  Baldwin 
asked  the  vntness  if  he  had  any  insurance 
upon  his  life,  and  said  he  had  been  think- 
ing about  taking  out  some  himself,  and  in 
the  same  conversation  asked  Pbillips  how 
long  before  a  dead  body  would  decompose 
9ifter  it  was  buried.  He  further  asked  if  it 
'Srould  not  be  a  good  scheme  to  get  a  good 
Insurance  on  your  life  and  go  down  south 
and  ffet  the  body  of  some  Oreaser  and  pawn 
ft  off  as  your  body  and  mt  the  money?" 

The  witness  Blyth^  a  lawyer  and  fire  In- 
raranee  agent,  an  acquaintance  of  John  W. 
Hillmon  and  Levi  Baldwin,  testified  that 
th^  had  called  at  his  office  in  the  autumn 
of  1878,  asked  him  concerning  life  insur- 
ance, how  to  get  it,  what  were  good  compa- 
nies, how  they  should  make  application, 
whether  a  person  could  travel  in  different 
countries  without  forfeiting  the  insurance, 
what  proceedings  were  reoessary  to  collect 
Insurance  upon  death,  what  length  of  time 
would  be  required,  etc.,  and  that  a  week  or 
ten  days  baore  this  conversation  he  had 
met  Baldwin  alone  on  the  street.  Defend- 
ant thereupon  asked  what  was  said  by 
Baldwin  at  that  iXme,  and  offered  to  prove 
that  Baldwin  asked  the  witness  if  he  knew 
anything  about  life  insurance  and  about  the 
companies;  and  that  a  friend,  a  relative  or 
connection,  wanted  to  get  some  insurance, 
and  he  wanted  to  know  if  witness  could  rec- 
ommend some  good  company  to  him. 
Whereupon  witaeM  told  him  how  to  do  it 


By  the  witness  Crew  the  defendant  of- 
fered to  prove  the  following  testimony,  all 
of  which  was  excluded  by  the  court,  name- 
ly, that  witness  resided  in  the  spriuji;  of 
1873  in  Lawrence,  Kansas;  was  acquainted 
with  both  Mrs.  Hillmon  and  Baldwin,  and 
that,  as  receiver  of  a  local  bank,  he  had  sev- 
eral notes  of  Baldwin's  for  collection,  all  of 
which  were  overdue.  Two  of  the  notes  were 
secured  by  mortgage  on  real  estate  and  one 
by  chattel  mortgage;  that  he  had  talked  of 
foreclosing  the  mortgages,  as  he  had  been 
unahle  to  collect  either  principal  or  inter- 
est; that  Baldwin  told  him  a  part  of  the 
money  represented  by  his  indebtedness  bad 
been  furnished  to  insure  the  life  of  John  W. 
Hillmon;  that  in  the  latter  part  of  March h 
of  that  year  (the  conversation  bavins  taken e< 

glace  a  few  days  before  the  first  of*March)  * 
e  had  heard  of  Hillmon's  death;  that  at 
this  time  he  haxl  a  conversation  with  Bald- 
win regarding  the  latter's  indebtedness  to 
the  bamc,  in  which  Baldwin  told  him  to  let 
his  matters  rest,  as  he  was  then  on  his  way 
west  after  the  body  of  Hillmon;  that  he 
had  arranged  for  a  portion  of  the  insur- 
ance on  the  life  of  Hillmon,  and  that  as 
soon  as  he  got  it  he  would  be  able  to 
straighten  up  all  his  aJOfoirs;  that  Baldwin 
stated  that  ne  was  to  have  $10,000  of  this 
insurance;  that  witness  had  acauainted 
himself  thoroufi^hly  with  Baldwin's  financial 
condition  and  found  him  in  very  straitened 
circumstances,  having  some  property,  but 
all  mortgaged,  and  mostly  all  mortgaged 
twice,  ani  that  his  indebtedness  was  press- 
ing him  severely. 

The  witness  Alexander  Carr  testified  that 
he  knew  both  Baldwin  and  Hillmon^  and 
that  in  March,  1879,  he  and  Baldwin  were 
out  together  buying  stock  some  time  after 
the  10th  of  March.  The  witness  was  then 
asked  what  conversation  he  had  with  Bald- 
win in  re^rd  to  an^  business  transaction 
between  him  and  Hillmon,  and  offered  to 
prove  that  witness  was  talking  one  day  to 
Baldwin  about  himself  and  Caxr  going  into 
a  sheep  ranch  together;  "and  one  day  he 
was  speaking  about  that  he  was  under 
'brogue'  with  John  W.  Hillmon,  and  he  said 
he  and  Hillmon  had  a  scheme  under 
'brogue,'  and  he  said  that  if  that  worked 
out  all  right  he  was  all  right." 

All  this  testimony  was  ruled  out,  appar- 
ently upon  the  ffround  that  declarations 
made  by  Baldwin  were  not  admissible 
against  the  other  conspirators  to  prove  the 
existence  of  the  conspiracy  if  not  made  in 
their  presence;  that  tnese  declarations  were 
mere  admissions  or  narrations  of  what  had 
already  taken  place  and  were  not  made  in 
furtherance  of  a  common  design,  while  it 
was  under  way  or  in  process  of  execution 
so  as  to  form  a  part  of  the  rea  geata;  and 
for  the  further  reason  that  the  testimony 
was  not  admissible  against  the  plaintiff, 
who  was  not  alleged  by  the  insurance  com- 
pany to  have  ever  become  a  party  to  the  al- 
leged combination  to  defraud  the  insurance 
company,  either  by  an  ori^nal  partleipa- 
tion  in  the  fchftmfc  or  nr  ■uhooflnongjlr 
adopting  it  *        * 
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Oct.  Tbrji, 


While  we  are  not  called  npon  to  eacpreM 
Qcan  opinion  upon  the  question  whether  the 
Jj  mere  proof  of  a  conspiracy  to  defraud  the 

•  d^enoant  by  the  procurement  of  an  insur- 
ance upon  Hillmon's  life  with  the  view  of 
ultimately  collecting  the  amount  of  the 
policies  by  a  false  pretense  of  his  death 
would  be  sufEteient  to  avoid  the  policies  as 
having  been  obtained  by  frauds  without 
proof  that  such  conspiracy  had  been  con- 
summated by  compassing  the  death  of  an- 
other party  and  passing  off  the  body  ot  the 
deceased  as  that  of  Hillmon,  the  fact  still 
remains  that  there  was  evidence  of  a  con- 
spiracy to  procure  a  large  amount  of  insur- 
ance upon  the  life  of  Hillmon  and  to  pro- 
cure in  some  way  the  body  of  enother  man 
to  pass  off  as  that  of  Hillmon,  and  thereby 
to  obtain  the  amount  of  these  policies,  nomi- 
Jially,  at  least,  for  the  benefit  of  Hillmon's 
wif&  It  is  true  the  plaintiff  is  not  alleged 
-to  have  been  a  party  to  such  conspiracy,  al- 
though she  was  named  as  henefidary  in  the 
solicies,  but  her  husband  is  alleged  to  have 
ieea  a  party,  and  any  fraud  perpetrated  by 
1dm  at  the  time  the  policies  were  taken  out 
was  availahle  as  a  defense  by  the  company 
In  an  action  by  her. 

These  questions  and  declarations  of  Bald- 
win to  the  four  witnesses  above  stated  were 
made  either  just  before  or  just  after  the 
policy  was  taken  out.  They  were  not  so 
much  narratives  of  what  had  taken  place  as 
of  the  puzpose  Baldwin  had  in  view,  and 
we  know  of  no  substantial  reason  why  they 
do  not  fall  within  the  general  rule  stated 
by  Greenleaf  (1  Greenf.  Ev.  8  111),  that 
mv&cv  set  and  declaration  of  each  member 
of  the  conspiracy,  in  pursuance  of  the  orig^ 
inaJ  concerted  plan,  and  with  reference  to 
the  common  object,  is,  in  contemplation  of 
law,  the  act  and  declaration  of  them  all, 
and  is  therefore  original  evidence  against 
each  of  them.  The  conspiracy  then  existed 
and  wsB  still  pending.  Smith  v.  National 
6m,  8oo.  123  N.  Y.  85,  9  L.  B.  A.  616,  25 
N.  K  107. 

These  declarations,  taken  together,  tend 
to  show  that  Baldwin,  who  seems  to  have 
taken  the  most  lactive  paxt  in  the  transac- 
tions connected  with  this  policy,  was  heav- 
ily indebted,  and  being  pressed  by  his  cred- 
itors ;  that  he  expected  in  some  way  to  ob- 
tain a  large  part  of  Hillmon's  insurance, 
and  that  he  was  also  desirous  of  going  into 
a  sheep  ranch  with  Hillmon,  with  wh<Hn  he 
declared  he  had  a  scheme  under  considera- 
a  tion  by  which  they  could  raise  the  neces- 
ejaary  funds;  that  such  scheme  consisted  in 

•  obtaining  insurance  upon  Hillmon's  life, 
and  then  going  south  and  getting  the  body 
of  some  other  person  and  pass  it  off  as  the 
body  of  the  insured,  and  thus  recover  the 
•mount  of  the  policy.  This  testimony  was 
eertainly  corroborative  of  other  testimony 
in  the  case,  which  both  courts  below  agreod 
at  establishing  prima  facie  evidence  of  a 
conspiracy,  and  which  was  to  the  effect  that 
Baldwin  and  ffillmon  had  been  intimate 
MBoaaintancei  for  eight  or  ten  years  prior 
t»1679;  that  Baldwin,  who  appears  to  have 
k&m  a  mall  d  oonddflnible  iiieaiia«  had  « 


ployed  Hillmon  in  various  capacities  con- 
nected with  his  farm,  and  that  dtflring  his 
visits  at  Lawrence,  Hillmon  generally 
stayed  at  his  house.  Hillmon  there  first 
met  his  wife,  who  was  a  cousin  of  Bald- 
win's, and  worked  at  his  house.  Hillmon 
was  a  man  of  no  property,  and  after  his 
marriage  he  and  his  wife  occupied  a  single 
room  in  the  house  of  one  Mary  Judson,  and 
did  their  cooking  upon  her  stove.  Baldwin 
and  Hillmon  became  interested  in  life  insur- 
ance, and  consulted  various  amenta  as  to 
their  companies  and  about  methods  of  col- 
lection in  case  of  loss.  In  a  conversation 
with  one  Wiseman  in  February,  1879,  Hill- 
mon stated  that  he  wsjb  going  west  on  busi- 
ness and  might  get  killed;  asked  about 
proofs  of  death;  what  the  widow  must  do 
to  get  her  insurance  money  and  what  evi- 
dence she  would  have  to  furnish  if  he  were 
killed.  Under  these  circumstances  he  took 
out  insurance  for  $25,000,  the  annualpre- 
mium  for  which  amounted  to  $600.  There 
were  various  other  items  of  testimony  of 
the  same  chaxacter,  which  the  courte  below 
regarded  as  sufficient  prima  fade  evidence 
of  a  conspiracy. 

Under  the  circumstenoea  we  think  the 
evidence  of  the  four  witnesses  in  question 
should  have  been  submitted  to  the  jury, 
and  that  such  testimony  was  admissible  as 
against  the  plaintiff,  though  she  was  not  al- 
leged to  be  a  party  to  the  conspiracy,  upon 
the  theory  that  any  fraudulent  conduct  on 
the  part  of  the  insured  in  procuring  the  pol- 
icy, or  in  procuring  the  dead  body  of  an- 
ouier  to  impersonate  himself,  was  binding 
upon  her.  It  is  well  settled  that  the  fraud 
of  the  insurer's  agent  in  the  procurement  of 
the  policy  is  binding-  upon  the  principal. 
MiUviUe  Mut,  if.  d  F.  Ins,  Co.  v.  Oollerd, 
38  N.  J.  L.  480;  National  L,  Ins.  Co.  v. 
Minoh,  53  N.  Y.  144;  Olioer  v.  Muiual  Com' 
meroial  Marino  Ins.  Co.  2  Curt.  C.  C.  277, 
Fed.  Cas.  No.  10,498;  Burruss  v.  Nationai^ 
Life  Asso.  96  Va.  543,  32  8.  E.  49.  || 

*  A  number  of  other  alleged  errors  ara  em- » 
braced  in  the  assignments,  but  we  see  none 
to  which  we  find  it  desirable  to  call  atten- 
tion. For  the  error  in  the  instruction  re- 
garding Brown's  affidavit  and  in  ruling  out 
the  declarations  of  the  four  witnesses 
named,  the  judgment  of  the  Court  of  Ap» 
pedis  is  reversed,  and  the  case  remanded  to 
the  Circuit  Court  for  the  District  of  EaxH 
sas,  with  instructions  to  grant  a  new  trial. 

Mr.   Justice   Brewer   and   Hr,   Justios 
White  dissented. 

'  (188  U.  &  239) 
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1.  Printliiff  and  engraving,  thooglL  not  tor  a 
mecbanieal  and,  ara  not  axdnded  from  the 
naeful  arta,  wUcIl  Congreaa  la  ampowered  by 
tba  Gonatltntion  to  pcomota  bgr  eopyrlght 
Utwa. 

S.  Pictorial  Ulnatratlona  ara  nona  tkn  laaa 
within  tba  protaetlon  of  tha  oopyrltfit  law  (U. 
8.  R«fr.  suit  I  4962 ;  U.  &  Compw  Stat.  1901, 
Pb  8406),  bacanaa  they  ara  drawn  from  reai 
Ufa. 

g,  ChromoUthographle  adTertlaamenta  of  n  dr- 
cna,  portraying  a  ballet,  a  number  of  per- 
aona  performing  on  blcydea^  and  grovpa  of 
men  and  women  whitened  to  repreaent  atat* 
nea,  ara  proper  aubjeeta  of  copyright,  nnder 
U.  8.  Bay.  Stat.  |  4952  (U.  8.  Comp.  Stat 
1901,  p.  8406),  aa  amended  by  the  a«t  of 
1874,  I  8  (18  Stat,  at  L.  78,  79,  chapw  801, 
U.  8.  Oomp.  Stat.  1001,  p.  8412),  aa  **plctoria] 
Ulnatratlona,*'  even  aaaumlng  that  only  anch 
Ulnatratlona  aa  u^  ''connected  with  the  line 
arta"  ara  within  the  protection  of  anch  lawa. 

INa  117J 

ArgiMd  January   IS,   U,  1909.      Decided 
Fe^rmry  2,  1909. 

IK  SRBOR  to  tlM  United  Stataa  Cireult 
Court  of  Appeala  for  the  Sixth  Circuit 
to  review  a  judgment  which  affirmed  a 
Judgment  of  the  Qrcuit  Court  for  the  Dis- 
trict of  Kentucky  in  favor  of  defendant  in 
a  auit  to  recover  the  penaltiea  prescribed 
for  infringementa  of  copyrigbta.  Bevaned 
and  remaadedy  with  directiona  to  set  aside 
the  verdict  and  grant  a  new  trial. 

See  aame  ease  below«  44  C.  C.  A.  296,  104 
Fed.  998. 

The  facta  ara  stated  in  the  opinion. 

ifeatra.  Aaaloy  Wiloos  and  AxtHor 
▼om  Brieaea*  and  Jf  esart.  Wilcoa  A  Miner 
for  plaintifrs  in  error. 

Mtemre.  Edwwud  W«  Klttrodge  and 
mjaeepk  Withff  for  defendant  in  error. 

*   ^^ix.  Juatiee  Holmea  delivered  the  opin- 
ion of  the  court: 

This  case  oomea  here  from  tbe  United 
States  circuit  court  of  appeals  for  the  sixth 
eirenit  by  writ  of  error.  Act  of  liarch  3» 
1891  (26  SUt  at  L.  828,  ehap.  617,  9  6,  U. 
&  Comp.  StajL  1001,  pp.  640,  660).  It  is 
aa  action  brought  by  tne  plaintiffs  in  error 
to  recover  the  penaltiea  prescribed  for  in- 
fringements of  copyrighta.  Rev.  Stat  SS 
4962,  4966,  4966  (U.  S.  Comp.  Stat  1901, 
pp.  3406,  3407,  3414),  amended  by  act  of 
Mareb  3,  1891  (26  Stat  at  L.  1109,  chap. 
665),  and  act  of  Mareb  2,  1895  (28  Stat  at 
L.  966,  chap.  194).  The  alleged  infringo- 
menta  consisted  in  tlie  copying  in  reduced 
form  of  three  chromolithographs  prepared 
t^  employees  of  the  plaintiffs  for  advertise- 
ments of  a  circus  owned  by  one  Wallajce. 
Each  of  the  three  contained  a  portrait  of 
Wallace  in  the  comer,  and  lettering  bearing 
aome  slight  rdation  to  the  scheme  of  dec- 
oration, indicating  the  subject  of  the  de- 
sign and  the  fact  that  the  reality  was  to  be 
seen  at  the  circus.  One  of  the  designs  waa 
of  an  ordinary  ballet,  one  of  a  number  of 
men  and  women,  described  as  the  Stirk  fam- 
ily,  performing  on  bicycles,  and    one    of 
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groups  of  men  and  women  whitened  to  rep- 
resent  statues.  The  circuit  court  direeted 
a  verdict  for  the  defendant  on  the  ground 
that  the  chromolithographs  were  not  with-- 
in  the  protection  of  uie  copyright  law,  and 
this  ruling  waa  auatained  by  the  circuit' 
court  of  appeals.  Courier  Lithographing 
Co,  y.  Donaldson  Lithographing  Co.  44  d- 
C.  A.  296,  104  Fed.  993. 

There  waa  evidence  warranting  the  infer- 
ence that  the  designs  belonged  to  the  plaiiF 
tiffs,  th^  having  oeen  produced  by  persons 
emploved  and  paid  by  the  plaintiffs  in  theirs 
establishment  to  make  those  very 
OiU  y.  United  btatee,  160  U.  S.  426,*  41 
40  L.  ed.  480,  483,  16  Sup.  Ct  Bep. 
322;  Colliery  Engineer  Co,  v.  United 
Correepondenoe  Bohoola  Co,  94  Fed.  162; 
Carte  v.  Evane^  27  Fed.  861.  It  fairly 
might  be  found,  also,  that  the  oopyrigfati 
were  taken  out  in  the  proper  namea.  Ono 
of  them  waa  taken  out  in  the  name  of  tha 
Courier  Company  and  the  other  two  in  tha 
name  of  the  Courier  Lithographing  Com* 
pany.  The  former  waa  the  name  of  an  mi* 
incorporated  Joint-stock  association  formed 
under  the  laws  of  New  York  (Laws  of  1894^ 
chap.  236),  and  made  up  of  the  plaintiffs^ 
the  other  a  trade  variant  on  that  nama 
aorihner  v.  Clark,  50  Fed.  473,  474,  476,  a 
C,  euh  nam,  Belford,  C,  d  Co,  y.  aorihner^ 
i44  U.  S.  488,  36  L.  ed.  614,  12  Sup.  Ct 
Rep.  734. 

Finally,  there  was  evidence  that  tbe  pto> 
tures  were  copyrighted  before  pubUoatuna 
Tliere  may  be  a  question  whether  the  uae  hf 
the  defendant  for  Wallace  waa  not  lawfiil 
within  tbe  terms  of  the  contract  with  WaK 
lace,  or  a  more  general  one  as  to  what 
rights  the  plaintiff  reserved.  But  we'  ca»- 
ttot  pass  upon  these  questions  as  matter  of 
law;  they  will  be  for  tbe  jury  when  thv 
case  is  tried  again,  and  therefore  we  eome 
at  once  to  the  ground  of  deeisioii  in  tlbe 
courts  below.  That  ground  waa  not  found 
in  any  variance  between  pleading  and  proof, 
such  as  waa  put  forward  in  argonent,  hot 
In  the  nature  and  purpose  of  the  dissigkia. 

We  shall  do  no  mora  than  mention  th« 
auggestion  that  painting  and  engraving,  on* 
less  for  a  mechanical  end,  are  not  among 
the  useful  arts,  the  progress  of  which  Ooms* 
gress  Is  empowered  by  the  Constitution  t^ 
promote.  Tne  Ccmrtitution  does  not' limit 
the  useful  to  that  which  satisfies  immediate 
bodily  needs.  Bmroio-Ot/ea  Lithographing 
Co.  V.  Barony,  111  U.  S.  63,  28  L.  ed.  349, 
4  Sup.  Ct  R^.  270.  It  is  obrioua  also  that 
the  plaintiirs  ease  is  not  affected  1^  the 
fact,  if  it  be  one^  that  the  pictnrea  repre- 
sent actual  gronpe, — ^risible  things.  Tbity 
seem  from  the  testimony  to  have  been  eem<' 
posed  from  hints  or  description,  not  fmat 
sight  of  a  performance.  But  even  if  tb^ 
had  been  drawn  from  the  life,  thnt  fact 
would  not  deprive  them  of  protection.  The 
opposite  proposition  would  mean  that  a  por- 
trait by  Velaaquea  or  Whiatler  waa  eoa* 
mon  property  beoanse  others  mlg^t  try 
their  nand  on  the  same  face.  OthJen  art 
free  to  copy  &e  original.  They  are  ntit  free 
to  copy  the  copy,    munt  y.  Patten^  8  Pdas^ 
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*  397,  400,  Fed.  Cas.  No,  1,580.*  See  Kelly  v. 
Morris,  L.  R.  1  Eq.  697;  Morris  v.  Wright, 
L.  R.  5  Ch.  279.  The  copy  is  the  per- 
sonal reaction  of  an  individual  upon  na- 
tura  Personality  always  contains  something 
uniqua  It  expresses  its  singularity  even  in 
handwriting,  and  a  very  modest  grade  of 
art  has  in  it  something  irreducible,  which 
is  one  man's  alona  That  something  he  may 
copyright  unless  there  is  a  restriction  in  the 
words  of  the  act. 

If  there  is  a  restriction  it  is  nofc  to  be 
found  in  the  limited  pretensions  of  these 
particular  works.  The  least  pretentious 
picture  has  more  originality  in  it  than  di- 
rectories and  the  like,  whidi  may  be  copy- 
righted. Drone,  Copyright,  153.  See 
Henderson  v.  Tompkins,  60  Fed.  758,  765. 
The  amount  of  training  required  for  hum- 
bler efforts  than  those  oefore  us  is  well  in- 
dicated by  Rusldn.  **Ji  any  young  person, 
after  being  taught  what  is,  in  polite  circles, 
called  'drawing,'  will  try  to  copy  the  com- 
monest piece  of  real  ufork,  —  suppose  a 
lithograpn  on  the  title  page  of  a  new  opera 
air,  or  a  woodcut  in  the  cheapest  illustrated 
newspaper  of  the  day, — ^they  will  find  them- 
selves entirely  beaten."  Elemente  of  Draw- 
ing, first  ed.  3.  There  is  no  reason  to  doubt 
that  these  prints  in  their  ensemble  and  in 
all  their  details,  in  their  desien  and  partic- 
ular combinations  of  figures,  lines,  and  col- 
ors, are  the  original  work  of  the  plaintiffs' 
designer.  If  it  be  neecasaiy,  there  is  ex- 
press testimony  to  that  effect  It  wotdd  be 
pressing  the  defendant's  riglit  to  the  ver^, 
u  not  beyond,  to  leave  the  qnestion  of  onf- 
Inality  to  the  jury  upon  the  evidence  in  this 
case,  as  was  done  in  Hegeman  v.  Springer, 
49  a  G.  A.  86,  110  Fed.  374. 

We  assume  that  the  constmctioo  of  Rev. 
But  S  4952  <U.  S.  Comp.  Stat.  1901,  p. 
8406),  allowing  a  copyright  to  the  "author, 
designer,  or  proprietor  ...  of  any  en- 
graving, cut,  prmt  .  .  .  [or]  chromo" 
to  affected  by  the  act  of  1874  (18  Stat  at  L. 
78,  79,  chap.  301,  §  8,  U.  8.  Oomp.  Stat 
1901,  p.  3412).  That  section  provideB  that, 
*ln  the  eonstmetion  of  this  act^  the  words 
Engraving,'  'out/  and  ^rint^  shall  be  up- 
piled  onlv  to  pictorial  iUustratioos  or  works 
connected  with  the  fine  aits."  We  see  no 
reason  for  taking  the  words  "connected  with 
the  fine  arte"  as  qualifying  ai^bing  escepfc 
the  word  "works,^  but  it  would  not  diange 
our  decision  if  we  should  assume  further 
Htfaat  they  also  qualified  ^pictorial  illustra- 
gtions,"  aa  the  defendant  contends. 

•  *Tliese  chromolithographs  are  "pictorial 
Illustrations.''  The  word  "illustrations" 
does  not  mean  that  they  must  illustrate  the 
text  of  a  book,  and  that  the  etchings  of  Rem- 
brandt or  Mfiller's  engraving  of  the  Madon- 
na di  SsA  Sisto  could  not  be  protected  to- 
day if  any  man  were  able  to  produce  them. 
Again,  the  act,  however  construed,  does  not 
mean  that  ordinary  posters  are  not  good 
enough  to  be  considered  within  its  soopa 
The  antithesis  to  "illustraticms  or  works 
eouweted  with  the  fine  arts"  is  not  works 
of  Itttle  morit  or  of  humble  denee,  or  iUos- 
trMam    addressed    to    the    less  educated 


classes;  it  is  "prints  or  labels  designed  to 
be  used  for  any  other  articles  of  manufac- 
ture." Certainly  works  are  not  the  less 
connected  with  the  fine  arts  because  their 
pictorial  quality  attracts  the  crowd,  and 
therefore  gives  them  a  real  use^ — if  use 
means  to  increase  trade  and  to  help  to  make 
money.  A  picture  is  nonetheless  a  picture^ 
and  none  tne  less  a  subject  of  copyright 
that  it  is  used  for  an  advertisement  And 
if  pictures  may  be  used  to  advertise  soap, 
or  the  theatre,  or  monthly  magazines,  as 
th^  are,  they  may  be  used  to  advertise  a 
circus.  Of  course;,  the  ballet  is  as  Inti- 
mate a  subject  for  illustration  as  any  ouier, 
A  rule  cannot  be  laid  down  that  would  ex- 
communicate  the  paintings  of  Degas. 

Finally,  the  special  adaptetion  of  these 
pictures  to  the  advertisement  of  the  Wallace 
shows  does  not  prevent  a  copyright  That 
may  be  a  circumistance  for  the  jury  to  con- 
sider in  determining  the  extent  of  Mr.  Wal- 
lace's rights,  but  it  is  not  a  bar.  Moreover, 
on  the  evidence,  such  printe  are  used  by  less 
pretentious  exhibitions  wh«i  those  for 
whom  they  were  prepared  have  given  them 
up. 

It  would  be  a  dangerous  undertaking  for 
persons  trained  onlv  to  the  law  te  consti- 
tute themselves  final  judges  of  the  worth  of 
pictorial  illustratians,  outeide  of  the  nar- 
rowest and  most  obvious  limits.  At  the  one 
extreme,  some  works  of  ff^vu  would  be  sura 
to  miss  appreciation.  Their  very  novd^ 
would  make  them  repulsive  until  the  public 
had  learned  the  new  langiage  in  which  their 
author  spoka  It  may  be  more  than  doubt- 
ed, for  instance,  whether  the  etehinga  of 
Goya  or  the  paintiiigs  of  Manet  would  have 
been  sura  of  protection  when  seen  for  ttiCR 
first  time  At  the  other  end,  copyriffht^ 
would  be  denied  to*pictnres  which  appealed* 
to  a  public  less  educated  than  the  judga 
Yet  if  they  command  the  interest  cf  any 
public,  th^  have  a  commercial  value, — ^it 
would  be  bold  to  say  that  th^  have  not  aa 
esthetic  and  educational  value, — and  the 
taste  of  any  public  is  not  to  be  treated  with 
contempt  It  is  an  ultimate  fact  for  the  mo- 
ment v^atever  may  be  our  hopes  for  a 
chanse.  That  these  pictures  had  their 
worth  and  their  success  is  sufficientiv  shows 
by  the  desire  to  reproduce  them  without  re* 
gard  to  the  plainufTs'  righto.  See  Bendmr" 
son  V.  Tompkins,  60  Fed.  758,  765.  We  are 
of  opinion  that  there  was  evidence  that  tha 
plaintiffs  have  righto  entitled  to  the  protec- 
tion of  the  law. 

The  judgment  cf  the  Oireuit  Court  of  Ap- 
peals is  reversed;  the  judgment  of  the  Cw^ 
cuit  Court  is  also  reversed  and  the  cause  r^ 
manded  to  that  court  with  directi^ms  to  act 
aside  the  verdict  and  grant  a  new  triaL 

Mr.  Justice  Harlan,  dissenting: 
Judges  Lurton,  Day,  and  Severens,  of  the 
circuit  court  of  appeals,  concurred  in  af- 
firming the  judgment  of  the  district  court 
Their  views  were  thus  expressed  in  an  opin- 
ion delivered  by  Judge  Lurton:  "What  w» 
hold  is  this:  That  if  a  chromo,  lithcmph» 
or  other  print,  engraving,  or  plotora  dm  bo 
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olher  QBe  than  that  of  a  mere  advertUc^ 
ment»  and  no  value  aside  from  this  function, 
it  would  not  be  promotive  of  the  useful 
arts,  within  the  meaning  of  the  constitu- 
tional provision,  to  protect  the  'author'  in 
the  ez<uusive  use  thereof,  and  the  oopvriffht 
statute  should  not  be  construed  aa  including 
such  a  publication,  if  any  other  construction 
is  admissible.  If  a  mere  label  simply  des- 
iffnating  or  describing  an  article  to  which 
it  is  attadied,  and  which  has  no  value  sepa- 
rated from  the  article,  does  not  come  with- 
in the  constitutional  clause  upon  the  sub- 
ject of  copyright,  it  must  follow  that  a  pic- 
torial illustration  designed  and  useful  only 
aa  an  advertisement,  and  having  no  intrin- 
sic value  other  than  its  function  aa  an  ad- 
vertisement, must  be  equally  without  the 
obvious  meaning  of  the  Constitution.*  It 
must  have  some  connection  with  the  fine 
arts  to  give  it  intrinsic  value,  and  that  it 
shall  have  is  the  meaning  which  we  attach 
to  the  act  of  June  18,  1874  (18  Stat  ajt  L. 
78,  chap.  301,  U.  8.  Comp.  Stat.  1901,  p. 
8411),  amending  the  provisions  of  the  oopy- 
riffht  law.  We  are  unable  to  discover  any- 
thing nsefnl  or  meritorious  in  the  design 
eop^ghted  bv  the  plaintiffs  in  error  other 
tiiaa  aa  an  advertisement  of  acts  to  ba  done 
or  CKhiMttd  to  tha  public  la  Wallaoa'a  thow. 


No  evidence,  aside  from  the  deductions 
which  are  to  be  drawn  from  the  prints 
tliemselves,  was  offered  to  show  that  these 
designs  had  any  original  artistic  qualities. 
The  jury  could  not  reasonably  have  found 
merit  or  value  aside  from  the  purely  busi- 
ness object  of  advertising  a  show,  and  the 
instruction  to  find  for  the  defendant  was 
not  error.  Many  other  points  have  been 
urged  as  Justifj^ng  the  result  reached  in  the 
court  below.  We  find  it  unnecessary  to  ex- 
press any  opinion  upon  them,  in  view  of  the 
conclusion  already  announced.  The  Judg- 
ment must  be  auffirmed."  Ocwrier  LitM* 
graphing  Oo.  v.  DonuMfon  Lithographic 
Co,  44  C.  0.  A.  296,  104  Fed.  993^  096. 

I  entirely  concur  in  these  views,  and 
therefore  dissent  from  the  opinion  and  judg- 
ment of  this  court.  The  clause  of  the  Con- 
stitution giving  Congress  power  to  promote 
the  progress  of  science  and  useful  arts,  by 
securing  f6r  limited  terms  to  authors  and 
inventors  the  exclusive  right  to  their  r^ 
spective  works  and  discoveries,  does  not^  as 
I  think,  embrace  a  mere  advertisement  of  a 
dreus. 


Mr.  Justice  MeX( 
saj  that  ha  also 


authoriasB  mm  lo 
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PETER  NELSON  and  Henry  NeUoa,  Plffs. 
in  Err^ 
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NORTHERK  PACIFIC  RAILWAY   COM- 
PANY, 

BaUroad  land  grants — effect  of  order  of 
withdrawal  haeed  on  map  of  general  route 
^4and  i4nth%n  eaterior  Umite — oooupancy 
in  good  faitK 

1.  The  alternate  oddrnnmbered  aeetlooa  within 
tlie  exterior  limits  of  the  feneral  route  of  the 
Northern  Pacific  BaJlwaj  Company  were  not 
so  rested  In  tliat  company  by  the  mere  filing 
of  the  map  of  general  route  and  a  withdrawal 
order  based  thereon  as  not  to  be  subject  to 
occupancy  in  good  faith  by  liomestead  set- 
tlers prior  to  tiM  definite  location  of  the 
road,  although  the  act  of  July  2,  1864,  chap. 
217  (18  Stat,  at  L.  865),  |  6,  declares  that 
the  *'odd  sections  of  land  hereby  granted 
shall  not  be  liable  to  sale  or  entry  or  pre- 
emption before  or  after  tliey  are  surveyed,  ex- 
cept by  said  company,*'  since  this  section 
must  be  read  in  connection  with  |  8,  which 
restricts  the  grant  to  such  odd-numbered  sec- 
tions as  are  free  from  pre-emption  or  other 
claims  or  rights  at  the  date  of  definite  loca- 
tion, and  author'aes  the  company  to  select 
other  lands  In  lieu  of  any  found  at  that  date 
to  be  "occupied  by  homestead  settlers.*' 

2.  Continuous  occupation  of  public  land,  with 
a  bona  fide  intention  to  acquire  It  under  the 
homestead  laws  as  soon  as  it  should  be  sur- 
veyed, constitutes,  when  begun  prior  to  the 
definite  location  by  the  Northern  Pajcifie 
Railroad  Company  of  Its  route,  a  "claim" 
upon  the  land  within  the  meaning  of  the  act 
of  Congress  of  July  2,  1864,  chap.  217  (13 
Stat,  at  L.  865),  |  8,  restricting  the  grant  in 
aid  of  such  railroad  to  such  odd-numbered 
sections  within  specified  general  limits  as 
were  free  from  pre-emption  or  "other  claims 
or  rights'*  at  the  date  of  definite  location, 
and  authorizing  the  company  to  select  other 
lands  In  lieu  of  any  found  at  that  date  to 
be  "occupied  by  homestead  settlers.'* 

8.  One  who  In  good  faith  occupies  unsurveyed 
public  land  within  the  exterior  limits  of  the 
general  route  of  the  Northern  Pacific  Rail- 
road Company,  after  an  order  of  withdrawal 
based  on  the  map  of  general  route,  but  be- 
fore the  definite  location  of  the  rosd.  Is  en- 
titled to  perfect  his  title  under  the  homestead 
laws  as  soon  as  the  land  is  surveyed,  by  act 
of  Congress  of  May  14,  1880  (21  Stat,  at  L. 
140,  U.  S.  Comp.  Stat.  1901,  p.  U»2),  ohap. 
80,  f  3,  in  force  when  the  occupancy  was  be- 
gun, which  allows  one  who  has  settled  or 
"shall  hereafter"  settle  on  public  lands,  with 
a  view  to  acquiring  them  under  the  home- 
stead laws,  the  same  time  to  file  his  home- 
stead application  and  perfect  his  original  en- 
try as  is  allowed  to  settlers  under  the  pre- 
emption laws,  and  declares  that  his  rights 
shall  relate  back  to  the  date  of  settlement. 
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[No.  44.] 

Argued    Ootoher    16,    17,    1902. 
January  26,  1909, 


Decided 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  rever3cd  a  judgment  of  the  Su- 
perior Court  of  Kittitas  County  in  favor  of 


defeDdaot  in  a  suit  to  recover  the  pooses 
sioB  of  real  property.    Bevereed. 

See  same  ease  belofw;  22  Wash.  521«  61 
Pae.  708. 

The  facts  are  stated  in  the  <n>inioii. 

Messre.  James  Hamilton  Lewis,  (7.  ff« 
Aldrich,  Thomas  B.  Hardin,  and  Balpk 
Kaufman  for  plaintiffs  in  error. 

Meears.  James  B.  Kerr  and  O,  W.  Bunn 
for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opin-o 
ion  of  the  court:  S 

*The  Northern  Pacific  Railway  Company* 
brought  this  action  in  one  of  the  courts  of 
the  state  of  Washipgton  to  recover  from 
the  plaintiffs  in  error  the  southeast  quarter 
of  section  twenty-seven,  township  twenty, 
north  of  range  fourteen,  east  of  the  Willa- 
mette meridian,  in  Kittitas  county,  in  that 
atate, — ^the  company  claiming  to  be  the  own- 
er in  fee,  and  alleging  that  the  defendants 
were  in  unlawful  possession  of  the  land. 

The  defendants  denied  each  of  the  alle^ 
tions  of  the  petition*  and  the  case  was  tried 
under  a  stipulation  of  facts,  which  for  th» 
purpose  of  the  trial  were  conceded  to  be 
true.  The  facts  so  conceded  were  as  fol- 
lows: 

The  company  is  a  corporation  of  Wiscon- 
sin, and  succeeded,  prior  to  the  commence- 
ment of  this  action,  to  whatever  right,  title» 
or  claim  the  Northern  Pacific  Railroad  Com- 
pany had,  if  any,  to  the  land  in  dispute. 
The  latter  corporation  was  created  by  an 
act  of  Congress  approved  July  2d,  1864, 
chap.  217,  granting  lands  in  aid  of  the  con- 
struction of  a  railroad  and  telegraph  line 
from  Lake  Superior  to  Puget  sound  on  the 
Pacific  coast  by  the  northern  route,  and  by 
the  acts  and  joint  resolutions  of  Congrese 
supplemental  thereto  and  amendatory  there- 
of. 13  Stat,  at  L.  366.  We  will  hereafter 
refer  to  those  sections  of  the  act,  upon  th» 
construction  of  which  the  decision  of  this 
case  mainly  depends. 

The  railroad  company  duly  accepted  ia 
writing  the  terms  of  the  act  of  Congress, 
and  on  the  29th  day  of  December  A.  D.  1864, 
siich  acceptance  was  served  on  the  Presi- 
dent of  the  United  States. 

The  company  fixed  the  general  route  of 
its  road  extending  coterminous  with  said 
land,  and  within  40  miles  thereof,  b^  filing 
a  plat  of  such  route  with  the  Commissioner 
of  the  General  Land  Office  August  20th, 
1873.  ITiereafter,  on  November  1st,  1873, 
that  ofllcer  transmitted  to  the  register  and 
receiver  of  the  land  office  for  the  district  in 
which  the  land  was  situate  the  foUowing^j 
letter  of  instructions:  h 

"Gentlemen: — The  Northern  Pacific  Rail-* 
road  Company  having  filed  in  this  depart- 
ment a  map  showing  the  general  route  of 
their  branch  line«  from  Puget  sound  to  a 
connection  with  their  main  line  near  Lake 
Pend  d'Oreille  in  Idaho  territory,  I  have 
caused  to  be  prepared  a  diagram  which  is 
herewith  transmitted,  showing  the  40-mile 
limits  of  the  land  grant  along  said  line,  ex- 
tending through  your  district,  ond  you  are 
hereby  directed  to  withhold  from  eale  or 
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entry  mU  tbe  odd-numbered  fiectiona  falling 
within  these  limits  not  already  included  in 
the  withdrawal  for  the  main-line  period. 
The  even  eections  are  increased  in  price  to 
$2.50  per  acre,  subject  to  pre-emption  and 
homestead  entry  only.  Tnis  withdrawal 
takes  effect  from  August  15th,  1873,  the 
date  when  the  map  was  filed  by  the  company 
with  the  Secretary  of  the  Interior,  as  re- 
quired by  the  6th  section  of  the  act  of  July 
2d,  1864,  organizing  said  company." 

The  letter  of  the  Commissiooer  and  the 
diagram  therein  referred  to  were  received 
and  filed  in  the  local  land  office  November 
17th,  1873. 

The  land  in  dispute  was  within  the  40- 
mile  limit  of  the  land  grant  as  designated 
in  the  diagram. 

On  December  6th,  1884,  the  railroad  com- 
pany definitely  located  the  line  of  its  rail- 
road, coterminous  with  and  within  less  than 
40  miles  of  the  land  in  controver^,  by  fil- 
ing a  plat  of  such  line,  approved  by  the 
Secretary  of  the  Interior,  in  the  office  of 
the  Commisflioner  of  the  Qeneral  Land  Of- 
fice; and  prior  to  November  18th,  1886,  it 
constructed  and  completed  a  section  of  40 
miles  of  railroad  and  tel^raph  line  extend* 
ing  over  the  line  of  definite  location  and  co- 
terminous with  the  land  here  in  controver- 
sy. The  President  of  the  United  States 
having  appointed  three  commissioners  to  ex- 
amine the  same,  and  the  commissioners, 
having  performed  that  duty,  reported  to  the 
Secreta^  on  the  18th  day  of  November, 
1886,  that  the  lines  were  completed  in  all 
respects  as  required  by  the  act  of  Congress. 

On  the  30th  of  November,  1886,  the  Sec* 
retaiy  transmitted  that  report  to  the  Presi- 
drat  with  a  recommendation  that  the  rail- 
road and  telegraph  line  be  accepted,  and  oo 
22  the  7th  day  of  December,  1886,  the  Presi- 
Sdent  approved  that  recommendation. 
*    *  The  United  States  executed  and  delivered, 
Kay  10th,  1895,  to  the  railroad  company  its 
letters  patent,  purporting  to  convey  to  the 
company  the  above  tract  under  the  terms 
and  provisions  of  the  aet  of  1864,  and  the 
various  acts  and  joint  resolutions  of  Con- 
gress supplemental  thereto  and  amendatory 
tiiereof. 

In  the  year  1881,  three  years  before  the 
definite  location  of  the  road,  the  defendant 
Henry  Nelson  went  upon  the  above  land  and 
occupied  it,  and  has  since  continuously  re- 
sided thereon.  It  is  agreed  that  he  was  at 
the  time  qualified  to  enter  public  lands  un- 
der the  act  of  Congress  approved  May  20th, 
1802  (12  Stat  at  L.  392,  chap.  75),  entitled 
"An  Act  to  Secure  Homesteads  to  Actual 
Settlers  on  the  Public  Domain,"  and  under 
the  various  acts  supplemental  thereto  and 
SLmendatory  thereof. 

The  land  when  occupied  was  unsurveyed, 
and  was  not  surveyed  until  1893.  But  ae 
eoon  as  surveyed  Nelson  attempted  to  enter 
it  under  the  homestead  laws  of  tlie  Unitc<l 
States  in  the  proper  United  States  district 
land  office.  His  application  was,  however, 
rejected  by  the  le^ster  and  receiver  be- 
c,   in   their  opinion,   it  conf.icted   wilb 


the  grant  to  the  Northern  Padile  Railroad 

Company. 

The  defendant  Peter  Nelson  is  in  the  oo- 
eupancy  of  a  portion  of  the  land  in  question 
under  license  from  his  codefendant  Henry 
Nelson. 

Upon  the  facts  so  stipulated,  the  Judg- 
ment was  that  the  railroad  company  was 
not  the  ownerj  had  no  claim  to,  and  was  not 
entitled  to  the  possession  of  tbe  land  in  dis- 
pute, and  that  the  defendant  Henry  Nelson 
was  entitled  to  remain  in  possession  by  vir* 
tue  of  the  homestead  laws  of  the  United 
States.  Upon  appeal  to  the  supreme  court 
of  Washington  that  judsment  was  reversed, 
and  the  cause  remanded  with  directions  to» 
enter  Judgment  for  the  company.  S 

*  1.  Before  considering  the  merits  of  the* 
case  it  is  proper  to  remark  that  although 
the  railroad  company  holds  the  patent  of 
the  United  States  for  the  land  in  contro- 
versy, the  defendant,  according  to  the  laws 
of  the  state,  was  entitled  to  judgment,  if  it 
appeared  that  he  was  equitably  entitled  to 
possession  as  against  the  plaintiff.  Hill's 
Anno.  Codes  &  Statutes,  530  e<  eeq,;  But' 
meieter  v.  Howard,  1  Wash.  Terr.  208. 

2.  We  have  seen  that  the  Northern  Pa- 
cific Railroad  Company  was  created  by  the 
act  of  Congress  of  July  2d,  1864,  chap.  217, 
malcing  a  grant  of  lands  in  aid  of  the  con- 
struction of  the  road  from  Lake  Superior 
to  Puget  sound.  When  that  grant  waa 
made  substantially  the  entire  country  be- 
tween those  points  was  untraveled  as  well 
as  unihabited  except  by  Indians,  very  few 
of  whom,  at  that  time,  were  friendly  to  the 
United  States.  The  principal  object  of  the 
grant,  as  will  appear  from  its  language, 
was  to  secure  the  safe  and  speedy  transpor- 
tation of  the  mails,  troops,  munitions  of 
war,  and  public  stores,  by  means  of  a  rail* 
road  and  telegraph,  and  to  that  end,  and  in 
order  to  bring  the  public  lands  into  market, 
it  was  deemM  important  to  encourage  the 
settlement  of  the  country  along  the  proposed 
route.  The  publio  lands  in  that  vast  region 
were  unsurveyed,  and  it  was  not  known 
when  they  would  be  surv^ed.  Congress, 
of  course,  knew  that  if  immigrants  accepted 
the  invitation  of  the  government  to  estab> 
lish  homes  upon  the  unsurveyed  publio 
lands,  they  would  do  so  in  the  belief  that 
the  lands  would  be  surveyed,  that  their  oo* 
cupancy  would  be  respected,  and  that  they 
would  be  given  an  opportunity  to  perfect 
their  titles  in  accordance  with  the  home* 
stead  laws. 

Such  was  the  situation  when  the  act  of 
July  2d,  1864,  was  passed.    Necessarilr  tha 
act  must  be  interpreted  in  the  li^ht  of  that 
situation.    It  should  not  be  so  interpreted 
as  to  justify  the  charge  that  the  government 
laid    a    trap    for    honest   immigrants   who 
risked  the  dangers  of  a  wild,  unexplored 
country,  in  order  that  they  might  establisk 
homes   for   themselves  and  their  families.^ 
And  it  should  not  be  supposed  that  Congress^ 
had  in  view*only  the  interests  of  the  com-* 
pany,  which,  witli  the  aid  of  a  munificent 
gi;..ii  '^f  1. 1  (K  was  empowered  to  connect 
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Lake  Superior  and  Puget  sound  with  a  rail- 
road and  telegraph  line. 

Let  us  now  see  what  is  the  fair  import  of 
the  act  of  1864«  under  which  both  parties 
claim  possession. 

By  the  3d  section  of  that  act,  it  was,  among 
other  things,  provided  as  follows,  to  wit: 
''That  there  be,  and  hereby  is,  granted  to 
tlie  'Noitliern  Pacific  Railroad  Company,' 
its  successors  and  assigns,  for  the  purpose 
of  aiding  in  the  construction  of  said  rail- 
road and  telegraph  line  to  the  Pacific  coast, 
and  to  secure  the  safe  and  speedy  transpor- 
tation of  the  mails,  troops,  munitions  of 
war,  and  public  stores  over  the  route  of 
said  line  of  railway,  every  alternate  section 
of  public  land,  not  mineral,  designated  by 
odd  numbers,  to  the  amount  of  twenty  al- 
ternate sections  per  mile,  on  each  side  of 
said  railroad  line,  aa  said  company  may 
adopt,  through  the  territories  of  the  United 
States,  and  ten  alternate  sections  of  land 
per  mile  on  each  side  of  said  railroad  when- 
ever it  passes  through  any  state,  and  when- 
ever on  the  line  thereof  the  United  States 
have  full  title,  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from 
pre-emption  or  other  claims  or  rights  at  the 
time  the  line  of  said  road  is  definitely  fixed, 
and  a  plat  thereof  filed  in  the  office  of  the 
Commissioner  of  the  General  Land  Office; 
and  whenever,  prior  to  said  time  [of  defi- 
nite location],  any  of  said  sections  or  parts 
of  sections  shall  have  been  granted,  sold,  re- 
served, occupied  by  homestead  settlers,  or 
pre-empted,  or  otherwise  dispoeed  of,  other 
lands  shall  be  selected  by  said  company  in 
Hou  thereof,  under  the  direction  of  the  Sec- 
retary of  the  Interior,  in  alternate  sectiona, 
and  designated  by  odd  numbers,  not  more 
than  10  miles  b^ond  the  limits  of  said  al- 
ternate sections.    .    .    ." 

By  the  6th  section  of  the  act  it  was, 
among  other  things,  provided  as  follows: 

"§  6.  And  he  it  further  enacted,  That  the 
President  of  the  United  States  shall  cause 
the  lands  to  be  surveyed  for  40  miles  in 
width  on  both  sides  of  the  entire  line  of 
•aid  road,  after  the  general  route  shall  be 
10  fixed,  and  as  fast  as  may  be  required  by  the 
S construction  of  said  railroad;  and  the  odd 
•  aections  of  ^land  hereby  granted  shall  not  be 
liable  to  sale,  or  entry,  or  pre-emption,  be< 
fore  or  after  they  are  surveyed,  except  by 
CMiid  company,  as  provided  in  this  act"  The 
stipulation  of  faxits  omits  the  latter  part  of 
§  G ;  but  of  the  words  omitted  this  court  will 
take  judicial  notice.  They  are  as  follows: 
"But  the  provisions  of  the  act  of  Septem- 
ber, eighteen  hundred  and  forty-one,  grant- 
ing pre-emption  rights,  and  the  acts  amend- 
atory thereof,  and  of  the  act  entitled  'An 
Act  to  Secure  Homesteads  to  Actual  Settlers 
on  the  Public  Domain,'  approved  May  twen- 
ty, eighteen  hundred  and  sixty-two,  shall  be, 
iuid  the  same  are  hereby,  extended  to  all 
other  lands  on  the  line  of  said  road,  when 
surveyed,  excepting  those  hereby  granted  to 
aaid  company.  And  the  reserved  alternate 
sections  shall  not  be  sold  by  the  government 
at  a  price  less  than  two  dollars  and  fifty 
cents  per  acre,  when  offered  for  sale." 


The  railroad  company  insists  that  after 
the  order  of  withdrawal  from  "sale  or  en- 
try" made  in  1873  by  the  Commissioner  of 
the  Land  Office,  and  based  upon  its  map  of 
general  route,  no  right  could  be  acquired  by 
a  settler  upon  any  odd-numbered  alternate 
section  of  land  within  the  40-mile  limit  in- 
dicated by  the  map  of  general  route.  Ab 
the  lands  in  question  were  not  surveyed  un- 
til 1893,  the  company's  contention  means 
that  during  the  twenty  years  succeeding  the 
withdrawal  in  1873  all  the  sections  covered 
by  the  map  of  general  route  which  would, 
upon  a  survey,  appear  to  be  odd-numbered 
alternate  sections,  were  absolutely  excluded 
from  occupancy  by  any  settler  havii^  in 
view  the  homestead  laws. 

The  defendant  insists  that  the  act  of  1864 
recognized  the  right  of  an  immigrant  to  oc- 
cupy any  section  of  the  public  lands  on  the 
general  route  up  to  the  time  of  the  definite 
location  of  the  road,  provided  it  was  done 
in  good  faith  with  the  intention  to  perfect 
his  title  under  the  homestead  laws  whenever 
it  became  possible  to  do  so,  and  that  if  at 
the  time  of  definite  location  it  appeared 
that  he  was  in  the  occupancy  of  an  odd- 
numbered  alternate  section  the  railroad 
company  could  not  disturb  him. 

By  the  6th  section  of  the  act  of  July  2d» 
1864,  it  was  declared  that  the  odd  sections 
"hereby  granted,"  that  is,  by  that  act« 
granted,  should  not  be  liable  to  sale,  entry^n 
or  pre-emption  before*  or  after  they  were* 
surveyed,  except  by  the  company,  as  pro- 
vided in  the  act.  But  we  have  also  seen^ 
looking  at  the  3d  section,  which  was  the 
granting  section  of  the  act,  that  Congress 
did  not  grant  every  odd-numbered  alternate 
section  within  the  general  limits  specified* 
but  only  the  odd-numbered  alternate  eeo* 
tions  to  which  the  United  States  had  full 
title,  and  which  had  not  been  previously  re- 
served, sold,  granted,  or  otherwise  appro- 
priated, and  which  were  free  from  pre-emp* 
tioo  or  "other  claims  or  rights"  at  the  time 
the  line  of  the  road  was  definitely  fixed^^ 
giving  to  the  railroad  company  the  right  to 
select  lands,  within  certain  limits,  in  place 
of  such  as  were  found,  at  the  date  of  definite 
Location,  to  have  been  disposed  of  or  to  be 
"occupied  by  homestead  settlers." 

The  first  inquiry  is  whether  the  railroad 
company  acquired  &ny  vested  interest  in  the 
land  in  dispute  by  reason  merely  of  the  ac- 
ceptance by  the  Dind  Department  of  its  map 
of  general  route,  or  by  reason  merely  of  the 
withdrawal  order  of  1873.  In  other  words. 
Did  the  land,  after  the  general  route  was  ee- 
tablished,  become  segregated  from  the  pub- 
lic domain  and  cease  to  be  a  part  of  the  pub- 
lic lands,  so  as  not  to  be  subject  to  occu- 
pancy, in  good  faith,  by  homestead  settler^ 
prior  to  definite  location?  These  questions 
have  a  direct  bearing  on  the  present  issues; 
for,  if  Congress  did  not  intend — as,  we 
tliink,  it  did  not— that  the  railroad  company 
should  acquire  any  vested  interest  in  these 
lands,  prior  to  definite  location,  we  can  un- 
derstand why  it  excluded  from  its  grant  any 
lands  "occupied  by  homestead  settlers"  at 
the  time  of  the  definite  location  of  the  roed. 
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The  Above  questions  are,  we  fhink,  dis- 
tinctly answered  in  the  negative  by  recent 
decisions  of  this  court.  Let  ua  see  if  such 
be  not  the  case. 

In  8t.  Paul  d  P.  B,  Co,  v.  Northern  P.  R. 
Co.  139  U.  S.  1,  6,  35  L.  ed.  77,  79,  11  Sup. 
Ct.  Hep.  389,  it  was  held  that,  after  a  map 
of  a  general  route  was  filed  and  up  to  defi- 
nite location,  the  grant  to  the  railroad  com- 
pany was  in  the  nature  of  a  "float/'  and 
land  which  previously  to  definite  location 
had  been  reserved,  sold,  granted,  or  other- 
wise appropriated,  or  upon  which  there  waa 
I.  a  pre-emption  "or  other  claim  or  right,"  did 
^not  pass  hy  the  grant  of  Congress. 
•  •In  United  States  v.  Northern  P.  R.  Co. 
152  U.  S.  284,  296,  298,  38  L.  ed.  443,  448, 
14  Sup.  Ct.  Rep.  598,  603,  604,  the  court 
said:  "The  act  of  1864  granted  to  the 
Northern  Pacific  Railroad  Company  only 
public  land,  .  .  .  free  from  j^re-emption 
or  other  claims  or  rights  at  the  time  its  line 
of  road  idcls  definitely  fiaed,  and  a  plat 
thereof  filed  in  the  office  of  the  Commission- 
er of  the  General  Land  Office.'' 

In  Northern  P.  R.  Co,  v.  Bandera,  166  U. 
S.  620,  634,  636,  41  L.  ed.  1139,  1144,  17 
Sup.  Ct.  Rep.  671,  676,  it  was  adjudged  that 
the  railroad  company  "acquired,  by  fixing 
its  general  route,  only  an  inchoate  right  to 
the  odd-numbered  sections  panted  by  Con- 
gress, and  no  right  attached  to  any  specific 
section  until  the  road  was  definitely  located 
and  the  map  thereof  filed  and  accepted. 
Until  such  definite  location  it  was  compe- 
tent for  Congress  to  dispose  of  the  public 
lands  on  the  general  route  of  the  road  as  it 
saw  proper."  In  the  same  case  the  court, 
after  observing  that  as  the  lands  there  in 
dispute  were  not  free  from  claims  at  the 
date  of  definite  location,  it  was  of  no  con- 
sequence what  was  done  with  them  after 
date,  proceeded:  'The  only  ground  upon 
which  a  contrary  view  can  be  rested  is  the 
provision  in  the  6th  section  of  the  act  of 
1864,  that  the  odd  sections  of  land  hereby 
granted  shall  not  be  liable  to  sale  or  entry 
or  pre-emption  before  or  after  they  are 
surveyed,  except  by  said  company,  as  pro- 
vided by  this  act.'  But  this  section  is  not 
to  be  construed  without  reference  to  other 
sections  of  the  act.  It  must  be  taken  in 
connection  with  (  3,  which  manifestly  con- 
templated that  rights  of  pre-emption  or 
otiier  clxiima  and  rights  might  accrue  or  he- 
come  attached  to  the  lands  granted  after  the 
general  route  of  the  road  was  fiwed  and  he- 
fwe  the  line  of  definite  location  toas  estab- 
lished. Literally  interpreted,  the  words 
above  quoted  from  S  fi  would  tie  the  Imnds 
of  the  government  so  that  even  it  could  not 
sell  any  of  the  odd-numbered  sections  of  the 
lands  after  the  general  route  was  fixed, — an 
interpretation  wholly  inadmissible  in  view 
of  the  provisions  in  the  3d  section.  The  3d 
and  6th  sections  must  be  taken  together, 
and  so  taken  it  must  be  adjudged  that 
nothing  in  the  6th  section  prevented  the 
government  from  disposing  of  any  of  the 
lands  prior  to  the  fixing  of  the  line  of  defi- 
nite location,  or,  for  the  reasons  stated, 
from  receiving,  under  the  existing  statntesy 
23  S.  C— 20. 


applications  to  purchase  such  lands  as  nun-ao 
eral  lands."  JJ 

*  The  principles  announced  in  the  Sanders* 
Case  were  reaffirmed  in  Menotti  v.  Dillon^ 
167  U.  S.  703, 720,  42  L.  ed.  333,  338, 17  Sup. 
Ct.  Rep.  945,  951,  the  court  adding:  "It  is 
time,  as  said  in  many  cases,  that  the  object 
of  an  executive  order  withdrawing  from  pre- 
emption, private  entry,  and  sale,  lands 
within  the  general  route  of  a  railroad,  is  to 
preserve  the  lands,  unencumbered,  until  the 
completion  and  acceptance  of  the  road.  But 
where  the  grant  was,  as  here,  of  odd-num- 
bered sections,  within  certain  exterior  lines, 
*not  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  and  to  which  a  pre- 
emption or  homestead  claim  may  not  have 
attached,  at  the  time  the  line  of  said  road  is 
definitely  fixed,'  the  filing  of  a  map  of  gen- 
eral route  and  the  issuing  of  a  withdrawal 
order  did  not  prevent  the  United  States,  by 
legislation,  at  any  time  prior  to  the  defi- 
nite location  of  the  road,  from  selling,  re- 
serving, or  otherwise  disposing  of  any  of 
the  lands  which,  but  for  such  legislation, 
would  have  become,  in  virtue  of  such  defi- 
nite location,  the  property  of  the  railroad 
company." 

In  United  States  v.  Oregon  d  0.  R,  Co, 
170  U.  S.  28,  43,  44  L.  ed.  358,  364,  20  Sup. 
Ct.  Rep.  261,  266,  which  involved  the  con- 
flictinig  claims  of  two  railroad  companies  to 
certain  lands,  and  required  the  court  to  de- 
termine the  effect  of  a  map  of  general  route 
filed  by  the  Nortiiem  Pacific  Railroad  Com- 
pany, as  well  as  the  extent  of  the  grant 
made  to  it,  the  court  said:  "If,  therefore, 
the  Perham  map  of  1865  were  conceded  for 
the  purposes  of  the  present  discussion  to 
have  been  sui&cient  as  a  map  of  '|;eneral 
route,' — ^and  nothii^  more  can  possibly  be 
claimed  for  it, — ^these  lands  could  not  be  re- 
garded as  having  been  brought  by  that  map 
(even  if  it  had  been  accepted)  within  the 
mnt  to  the  Northern  Pacifie  Railroad 
Company,  and  thereby  have  become  so  seg- 
regated from  the  public  domain  as  to  pre- 
clude the  possibility  of  their  being  earned 
by  other  railroad  companies  under  statutes 
enacted  by  Congress  after  the  filing  of  that 
map  and  before  any  definite  location  by  the 
company  of  its  line."  In  the  same  case: 
"In  opposition  to  the  views  we  have  ex- 
pressea,  it  may  be  said  that  the  clause  in 
the  act  of  July  25th,  1866  (14  Stat,  at  L. 
239,  chap.  242),  providing  for  the  selection 
under  the  direction  of  the  Secretary  of  the 
Interior  of  lands  for  the  Oregon  company  in 
lieu  of  any  that  should  'be  found  to  havee 
been  granted,  sold,  reserved,  occupied  byjj 
homestead*Kttlers,  pre-empted,  or  otherwise* 
disposed  of,'  shows  that  Congress  did  not 
intend  to  include  in,  but  intended  to  exclude 
from,  the  grant  to  that  company  any  lands 
that  could  ha^'e  been  earned  by  the  Northern 
Pacific  Railroad  Company  by  definitely  fix- 
ing  its  route  and  filing  its  map  of  definite 
location.  Undoubtedly  those  lands  would 
be  regarded  as  having  been  appropriated 
when  the  route  of  the  Oregon  road  was  defi- 
nitely located,  if  prior  to  that  date  the 
route  of  the  Northerv  Pacific  Railroad  had 
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been  definitely  fixed,  and  if  such  lands  were 
within  the  exterior  lines  of  that  route. 
But,  as  we  have  said,  these  lands  were  with- 
in the  limits  of  the  grant  of  July  25th,  1866, 
and  had  not,  at  thai  time  or  when  the  route 
of  the  Oregon  road  was  definitely  located, 
been  appropriated  for  the  benefit  of  the 
Northern  Pacific  Railroad  Company,  for  the 
reason  that  the  latter  company  had  not  then 
filed  any  map  of  definite  location.  The 
Northern  Pacific  Railroad  Company  could 
take  no  lands  except  such  aa  were  unap- 
propriated at  the  time  its  line  uxls  definite- 
ly fixed.  It  accepted  the  grant  of  1864  sub- 
ject to  the  possibility  that  Congress  might, 
before  its  line  was  definitely  fixed,  author- 
ize other  railroad  corporations  to  appropri- 
ate lands  within  its  general  route,  allowing 
it  to  select  other  lands  in  lieu  of  any  so  ap- 
propriated. The  lands  here  in  dispute  were 
consequently  subject  to  be  disposed  of  by 
Congress  when  the  act  of  1866  was  passed ; 
and  (the  line  of  the  Northern  Pncilic  rail- 
road not  haying  been  definitely  located 
prior  to  the  passage  of  the  forfeiture  act 
of  1890  (26  Stat,  at  L.  496,  chap.  1040,  U. 
S.  Comp.  Stat.  1901,  p.  1598),  the  Oregon 
Company  became  entitled  to  taJce  the  lands 
and  to  receive  patents  therefor  in  virtue  of 
its  accepted  map  of  definite  location."  See 
also  Wilcox  V.  Eastern  Oregon  Land  Co.  176 
U.  S.  51,  44  L.  ed.  3G8,  20  Sup.  Ct.  Rep.  269, 
and  .hfesftinger  y.  Eastern  Oregon  Land  Co. 
176  U.  S.  58,  44  L.  ed.  370,  20  Sup.  Ct.  Rep. 
271. 

The  cases  above  cited  definitely  determine 
that  the  railroad  company  acquired  no  vest- 
ed interest  in  any  particular  section  of  land 
until  after  a  definite  location  as  shown  b^ 
an  accepted  map  of  its  line;  and  that  until 
definite  location  the  land  covered  by  the 
map  of  general  route  was  a  "fioat,"  that  is, 
ai  large. 

In  support  of  the  proposition  that  the 
railroad  company  acquired  an  interest  in 
the  lands  in  dispute,  upon  its  general  route 
§  being  established,  reference  has  been  made 
l^to  some  expressions  *iD  the  opinion  of  Mr. 
Justice  Field  in  Buttat  v.  Northern  P.  R,  Co, 
119  U.  S.  55,  71,  and  72,  30  L.  ed.  330,  33G, 
7  Sup.  Ct.  Rep.  100,  197,  to  the  effect  that 
when  the  general  route  of  that  road  was 
made  known  by  a  map  duly  filed  and  ac- 
cepted, "the  law  withdraws  from  sale  or  pre- 
emption the  odd  sections  to  the  extent  of  40 
miles  on  each  side.  The  object  of  the  law 
in  this  particular  is  plain;  it  is  to  preserve 
the  lana  for  the  company  to  which,  in  aid 
of  the  construction  of  the  road,  it  is  grant- 
ed." But  it  is  evident,  in  view  of  both 
prior  and  subsequent  decisions,  that  this 
language  is  not  to  be  taken  literally  or 
apart  from  the  other  j^ortions  of  the  opin- 
ions of  the  eminent  jurist  who  delivered  the 
judgment  of  the  court.  If,  upon  the  filing 
and  acceptance  of  the  map  of  general  route, 
the  laip  withdrew  the  odd-numbered  sec- 
tions, then  the  previous  holding  in  many 
cases  that  until  definite  location  the  grant 
was  a  float,  with  no  interest  in  specific  sec- 
tions being  acquired  b^  the  railroad  com- 
pany,  would   bo  meamogless;     and    there 


would  be  some  difilculty  in  Copgress  appro- 
priatiiM;  such  lands  prior  to  definite  loca- 
tion. Indeed,  it  is  manifest  that  the  court 
did  not  mean  to  announce  any  new  doctrine 
in  the  Buttz  Case;  for  Mr.  Justice  Field, 
when  delivering  judgment  in  that  case,  said 
that  the  charter  of  the  Northern  Pacific 
Railroad  Company  contemplated  "the  filing 
b^  the  company,  in  the  oflSce  of  the  Conmiis- 
sioner  of  the  General  Land  OflSce,  of  a  map 
showins  the  definite  location  of  the  line  of 
its  road,  and  limits  the  grant  to  such  alter- 
nate odd  sections  as  have  not  at  that  time 
been  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  are  free  from  pre-emption, 
grant  or  other  cUUms  or  rights,  .  .  . 
Nor  is  there  anything  inconsistent  with  this 
view  of  the  6th  section  as  to  the  general 
route,  in  the  clause  in  the  3d  section  mak- 
ing the  grant  operative  only  upon  such  odd 
sections  as  have  not  been  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  to 
which  pre-emption  and  other  rights  and 
claims  have  not  attached,  when  a  map  of 
the  definite  location  has  been  filed," 

Further,  we  had  occasion  in  Northern  P. 
R.  Co,  v.  Sanders  and  United  States  y.  Ore' 
gon  d  C,  R,  Co,  above  cited,  to  limit  the 
broad  language  in  the  Buttz  Case  which  im- 
plied that  after  the  general  route  was  fixed  h 
the  land  was  withdrawn  by  the  law  for  theS 
railroad  company.  We*  said  in  the  last-* 
named  case :  "This  language  was  too  broad 
if  it  is  construed  to  express  the  thought 
that  public  lands,  when  within  the  exterior 
lines  of  a  'general  route,'  are  'appropriated' 
from  the  time  the  map  of  such  route  Is  filed, 
so  as  to  prevent  them  from  being  granted 
by  Congress  to  and  from  being  earned  by 
another  raiboad  corporation  prior  to  the 
filing  of  a  map  of  definite  location  by  the 
company  designating  such  general  route.'' 

It  results  that  the  railroad  company  did 
not  acquire  any  vetted  interest  in  the  land 
here  in  dispute  in  virtue  of  its  map  of  gen- 
eral route  or  the  withdrawal  order  oased  on 
such  map;  and  if  such  land  was  not  ''froe 
from  pre-emption  or  other  claims  or  rights," 
or  was  "occupied  by  homestead  settlers" 
at  the  date  of  the  definite  location  on  De- 
cember 8th,  1884,  it  did  not  pass  by  tha 
grant  of  1864.  Now,  prior  to  that  date, 
that  is,  in  1881,  Nelson,  who  is  conceded  to 
liave  been  qualified  to  enter  public  lands  un- 
der the  homestead  act  of  May  20th,  1862, 
went  upon  and  occupied  this  land  and  has 
continuously  resided  thereon.  The  land 
was  not  surveyed  until  1893,  but  as  soon  aa 
it  was  surveyed  he  attempted  to  enter  it 
under  the  homestead  laws  of  the  United 
States,  but  his  application  was  rejected, 
solely  because,  in  the  judgment  of  the  local 
land  officers,  it  conflicted  with  the  grant  to 
the  Northern  Pacific  Railroad  Company. 
He  was  not  a  mere  trespasser,  but  went 
upon  the  land  in  good  faith,  and,  aa  his  con- 
duct plainly  showed,  with  a  view  to  resi- 
dence thereon,  not  for  the  purposes  of  specu- 
lation, and  with  the  intention  of  taking 
the  benefit  of  the  homestead  law  by  perfect* 
ing  his  title  under  that  law,  whenever  the 
land  was  surveyed.    And  for  fourteen  years 
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before  the  railroad  oompany  by  an  «»  parte 
proceeding*  and  withoot  notice  to  him,  eo 
xar  as  the  record  shows,  obtained  from  the 
Land  Office  a  recc^^nitioD  of  its  daim,  and 
for  sixteen  years  before  this  action  waa 
brouehty  he  maintained  an  actual  residence 
on  this  land.  It  is  so  stipulated  in  this 
case.  As  the  railroad  had  not  acquired  any 
vested  interest  in  the  land  where  Nelson 
went  upon  it,  his  continuous  occupancy  of 
it,  with  a  view,  in  eood  faith,  to  acquire  it 
ei  under  the  homesteaa  laws  as  soon  as  it  was 
S  surveyed,    constituted,    in    our    opinion,    a 

*  claim  upon  the  landSrithin  the  meanins  of 
the  Northern  Pacific  act  of  1864;  and  as 
that  claim  existed  when  the  railroad  com- 
pany definitely  located  its  line,  the  land 
was,  by  the  express  words  of  that  act,  ex- 
cluded from  the  grant. 

This  view  protects  the  bona  fide  settler  in 
his  home,  established  upon  the  invitation  ol 
the  government  under  great  difficulties,  and 
does  no  injustice  to  the  railroad  company; 
for,  after  restricting  the  ffrant  to  such  odd- 
numbered  sections  of  lancQs,  within  specified 
lateral  limits,  as  were  free  from  pre-emp- 
tion or  ''other  claims  or  rights"  at  the  time 
the  line  of  the  road  was  definitely  fixed. 
Congress,  in  the  act  of  1864,  as  we  have 
seen,  proceeded:  "And  whenever,  prior  to 
said  time  [of  definite  location]  any  of  said 
sections  or  parts  of  sections  shall  have  been 
granted,  sold,  reserved,  occupied  by  home* 
stead  settlers,  or  pre-empted  or  otherwise 
disposed  of,  other  lands  shall  be  selected  by 
said  company  in  lieu  thereof"  etc.  The 
words  "occupied  b^  homestead  settlers" 
ahow  that  Congress  intended  by  the  charter 
of  the  Northern  Pacific  Railroad  Company 
— whatever  it  may  have  intended  as  to 
other  companies  receiving  grants  of  public 
lands — that  occupancy  by  a  homestead  set- 
tler, with  the  intention  to  take  the  benefit 
of  the  homestead  laws,  constituted  a  claim 
which,  existing  at  the  date  of  definite  loca- 
tion, would  exclude  from  the  grant  land 
that  might  otherwise  be  covered  by  it.  If 
Congress  did  not  intend  thus  to  protect  the 
occupancy  of  homestead  settlers,  the  refer- 
ence to  lands  being  "occupied  by  homestead 
settlers,"  at  date  of  definite  location,  was 
meaningless,  and  it  was  useless  to  reserve 
to  the  company  the  privilege  of  selecting 
lands  in  lieu  of  those  lost  by  such  occu- 
pancy. Congress  knew,  when  passing  the 
act  of  1864,  that  one  going  west  to  estab- 
lish his  home  could  not  know  whether  the 
unsurveyed  land  occupied  by  him  would  be 
an  even-numbered  or  odd-numbered  section. 
Hence,  the  provision  in  S  3  in  relation  to 
odd-numbered  sections  "occupied  by  home- 
stead settlers."  The  efficacy  of  such  a  pro- 
vision could  not  be  destroyed  except  by  fur- 
ther legislation.  It  is  as  if  Congress  had 
in  words  declared  that  among  the  "other 
claims  or  rights"  of  which  the  land  must  be 
eo  free  at  the  time  of  definite  location  in  or- 
JJder  that  the  railroad  company  might  take, 

*  were  claims* arising  out  of  occupancy  by 
homestead  settlers.  Such  settlers  Con- 
{press,  in  effect,  declared  should  be  protected 
in  their  rights,  and  the  railroad  company 


should  be  reimbursed  by  lieu  lands  near  by. 
Nelson's  occupancy,  we  have  seen,  com- 
menced in  1881,  while  the  definite  location 
of  the  road  occurred  in  1884.  That  he 
occupied  and  continuously  resided  upon  the 
land  in  dispute  as  a  homestead  settler  after 
1881  is  admitted. 

If  it  be  said  that  Nelson's  claim  was  that 
of  mere  occupancy,  unattended  by  formal 
entry  or  application  for  the  land,  the  an- 
swer is  that  that  was  a  condition  of  thinss 
for  which  he  was  not  in  anywise  respona- 
ble,  and  his  rights,  in  law,  were  not  lessened 
by  reason  of  that  fact.  The  land  was  not 
surveyed  until  twelve  years  after  he  took 
up  his  residence  on  it,  and  under  the  home- 
stead law  he  could  not  initiate  his  right  by 
formal  entry  of  record  until  such  survey. 
He  acted  with  as  much  promptness  as  waa 
possible  under  the  circumstances. 

In  Ard  v.  Brandon,  156  U.  S.  537,  543,  89 
L.  ed.  524,  526,  15  Sup.  Ct.  Rep.  406,  409, 
this  court  said:  "The  law  deals  tenderly 
with  one  who,  in  good  faith,  goes  upon  the 
public  lands  with  a  view  of  making  a  home 
thereon.  If  he  does  all  that  the  statute 
prescribes  as  the  condition  of  acquiring 
rights,  the  law  protects  him  in  those  right^ 
and  does  not  make  their  continued  exist- 
ence depend  alone  upon  the  question  wheth- 
er or  no  he  takes  an  appeal  from  an  adverse 
decision  of  the  officers  charged  with  the 
duty  of  acting  upon  his  application."  In 
the  same  case  the  court  quoted  with  ap- 
proval these  words  from  Clements  v.  War* 
ner,  24  How.  394,  897,  16  L.  ed.  695,  696: 
"The  policy  of  the  Federal  government  in 
favor  of  settlers  upon  public  lands  has  been 
liberal.  It  recognizes  their  superior  equity 
to  become  the  purchasers  of  a  limited  ex*, 
tent  of  land,  comprehending  their  improve- 
ments, over  that  of  any  other  person.^'         | 

In  the  recent  case  of  Tarpey  v.  Madsen^ 
178  U.  S.  216,  219,  44  L.  ed.  1042,  1044,  20 
Sup.  Ct.  Rep.  849,  850, — ^which  was  a  con- 
test between  the  Central  Pacific  Railroad 
Company  and  a  pre-emptor  who  sought  to 
avail  himself  of  the  act  of  September,  1841, 
— it  was  found  as  a  fact  that  the  land  in 
dispute  had  on  it,  at  the  date  of  definite 
location  (which  was  on  October  20th, 
1868),  the  improvements  of  a  bona  fide  set- 
tler; and  one  of  the  questions  in  the  case 
was  how  far  the  rights  of  the  settler,  based  ^ 
upon  a  bona  fide  occupancy,  were  SLfTectedS 
by*the  absence  of  a  local  land  office  in  which* 
could  be  made  some  record  of  his  applica- 
tion or  entry.  This  court  said:  "It  is 
true  that  there  was  then  no  local  land  offico 
in  wluch  those  seeking  to  make  pre-emption 
or  homestead  entries  could  file  their  de- 
claratory statements  or  make  entries,  and 
the  want  of  such  an  office  is  made  by  the  su- 
preme court  of  the  state  one  of  the  main 
grounds  for  holding  that  the  land  did  not 
pass  to  the  railroad  company.  We  asfree 
with  that  court  fully  in  its  discussion  of  the 
general  principles  involved  in  the  failure 
of  the  government  to  provide  a  local  land 
office.  The  right  of  one  who  has  actually 
occupied,  with, an  intent  to  make  a  home^ 
stead  or  pnhemption  entry,  cannot  be  da- 
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fmted  hy  ike  mert  look  of  a  place  in  ichich 
to  make  a  record  of  hia  intent,  ...  If 
Olnev  was  in  possession  of  this  tract  before 
October  20,  1868  [date  of  definite  location], 
with  a  vieio  of  entering  it  aa  a  homestead 
or  pre-emption  claim,  and  was  simply  de- 

S rived  of  his  ability  to  make  his  entnr  or 
eclaratory  statement  by  the  lack  of  a  loco  1 
land  office,  he  could,  undoubtedly,  when 
such  office  was  established^  have  made  his 
entry  or  declaratory  statement  in  such  way 
as  to  protect  his  rights."  In  the  present 
case,  the  settler  waited  from  1881  to  1893 
for  the  land  to  be  surveyed,  and  as  soon  as 
that  was  done  he  attempted  to  enter  it  un- 
der the  homestead  law  m  the  proper  office, 
but  his  claim  was  overruled  upon  the  the- 
ory, imfounded  in  law,  that  the  land  was 
covered  by  the  railroad  grant. 

So  far  we  have  proceeded  on  the  ground 
that,  as  the  act  of  1864  granted  to  the  rail- 
road company  the  alternate  sections  to 
which  at  the  time  of  definite  location  the 
United  States  had  full  title,  not  reserved, 
sold,  granted,  or  appropriated,  amd  which 
were  free  from  pre-emption  or  other  claims 
or  rights  at  date  of  definite  location,  and 
authorized  the  compamr  to  select  other  lands 
in  lieu  of  those  then  foimd  to  be  "occupied 
by  homestead  settlers,"  Congress  excluded 
from  the  grant  any  land  so  occupied  with 
the  intention  to  perfect  the  title  under  the 
homestead  laws  whenever  the  way  to  that 
end  was  opened  by  a  survey. 

3.  But  the  case  of  the  appellant  does  not 
depend  entirely  upon  this  view  of  the  act 
of  1864.  It  is  placed  on  impregnable 
ground  by  the  act  of  May  14th,  1880,  chap. 
10  89,  entitled,  "An  Act  for  the  Relief  of  Set- 
2  tiers  on  Public  Lands,"  and  which  was  in 
•  force  when,*in  1881,  Nelson  settled  upon  the 
land  in  dispute.  The  act  is  as  follows: 
"1.  That  when  a  pre-emption  homestead,  or 
timber-culture  claimant  shall  file  a  written 
relinquishment  of  his  claim  in  the  local 
land  office  the  land  covered  by  such  claim 
shall  be  held  as  open  to  settlement  and  en- 
try without  further  action  on  the  part  of 
the  Commissioner  of  the  General  Land  Of- 
fice. S  2.  In  all  oases  where  any  person 
has  contested,  paid  the  land-office  fees,  and 
procured  the  cancelation  of  any  pre-emp- 
tion, homestead,  or  timber-culture  entry  he 
shall  be  notified  by  the  register  of  the  land 
office  of  the  district  in  which  such  land  is 
situated  of  such  cancelation,  and  shall  be 
allowed  thirty  dajs  from  date  of  such  no- 
tice to  enter  said  lands:  Provided,  That 
said  register  shall  be  entitled  to  a  fee  of 
one  dollar  for  the  giving  of  such  notice,  to 
be  paid  by  the  contestant,  and  not  to  be  re- 
ported. 8  3.  That  any  settler  who  has  set- 
tled, or  who  shall  hereafter  settle,  on  any 
of  the  public  lands  of  the  United  States, 
whether  surveyed  or  unsurveyed,  with  the 
intention  of  claiming  the  same  under  the 
homestead  laws,  shall  be  allowed  the  same 
time  to  file  his  homestead  application  and 
perfect  his  original  entry  in  the  United 
8tat^  Land  Office  as  is  now  allowed  to  set- 
tlers under  the  pre-emption  laws  to  put 
their  claims  on  reoord«  and  hia  right  shall 


relate  bade  to  the  date  of  settlement,  the 
same  as  if  he  settled  under  the  preemption 
laws."  21  Stat,  at  L.  140,  U.  S.  Comp. 
Stat.  1901,  p.  1392. 

The  3d  section  of  this  statute  is  a  dis- 
tinct confirmation  of  the  rights  of  a  quali- 
fied person  who  had  theretofore  settled  or 
should  thereafter  settle  "on  any  of  the  pul^ 
lie  lands  of  the  United  States,  whether  aur^ 
veyed  or  unsurveyed,  with  the  intention  of 
claiming  the  same  under  the  homestead 
laws;"  though,  of  course,  no  lands  could  be 
deemed  of  mat  character  which  had  prior 
to  such  settlement  become  vested  in  a  rail- 
road company  in  virtue  of  an  accepted  map 
of  definite  location.  It  is,  as  we  have  seen, 
a  fixed  principle  in  the  law  relating  to  the 
administration  of  the  public  lands  that^  a 
railroad  grant  is  a  mere  fioat  until  definite 
location,  and  that  prior  to  that  date  all 
lands,  within  the  exterior  limits  of  a  gen- 
eral route,  are  entirely  at  the  disposal  of 
the  government,  to  be  appropriated  as  it 
desires.  The  railroad  company,  as  already 
shown,  acquired,  bv  its  accepted  map  of g 
general  route,  no  interest  in  any  specifieix 
lands,  •but  <Nily  a  right  to  take  those  to* 
which,  at  the  date  of  definite  location,  the 
United  States  had  full  title,  and  upon 
which  there  was  no  claim,  and  which  were 
not  "occupied  by  homestead  settlers."  It 
was,  therefore,  competent  for  the  United 
States  by  the  act  of  1880— which  was  four 
years  prior  to  the  definite  location  of  the 
Northern  Pacific  railroad — ^to  give  additional 
rights  to  those  who  had  then  settled  or 
might  thereafter  in  good  faith  settle  upon 
any  of  the  public  lands.  Some  who  have 
made  comments  on  this  act  seem  to  over- 
look the  broad  language  of  (  3,  and  to  for- 
get that  that  section  embraces,  not  only 
&iose  who  had  theretofore,  but  those  who 
might  thereafter,  settle  on  the  public  lande» 
whether  surveyed  or  unsurveyed.  Nelson 
settled  on  unsurveyed  public  land,  in  which 
the  railroad  company  had  no  vested  or 
specific  interest,  and  the  3d  section  of  the 
act  of  1880  was  purposeless  if  it  did  not  el- 
low  him  to  perfect  his  title  under  the  home- 
stead lawSf  as  soon  as  the  land  was  swr^ 
veyed. 

The  meaning  we  have  given  to  the  worde 
"occupied  by  homestead  settlers"  in  the  act 
of  1864,  and  what  has  been  said  about  the 
act  of  1880,  finds  support  in  decisions  of 
the  Land  Department  It  will  be  well,  in 
view  of  the  far-reaching  consequences  of 
the  decision  in  the  present  case,  to  refer  to 
some  of  those  decisions. 

In  Southern  P,  R,  Co,  {Branch)  v.  Lopem 
(1884)  3  Land  Dec  130,  131,  Secretary 
Teller  said  that  the  act  of  July  27th,  1866, 
14  Stat,  at  L.  292,  chap.  278,  relating  to  the 
Southern  Pacific  Railroad  Company, 
"granted  only  such  lands  aa  were  'not  re- 
served, sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other 
claims  or  rights*  at  date  of  definite  loea^ 
tion;  and  provided  that  ^whenever,  prior  to 
said  time,  any  of  said  sections  or  parts  of 
sections  shall  have  been  occupied  hy  home- 
stead  settlers,  pre-empted,'  tic,  lien  lands 
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might  be  takeo.**  It  wiU  be  obeerved  that 
this  was  the  languafle  of  the  Northern  Pa- 
cific act  of  1864.  The  Secretaij  proceeded: 
"Now  a  homestead  entry,  which  must  be 
made  on  surveyed  lands,  would  be  within 
the  descriptive  terms  'other  claims'  without 
doubt;  but  the  question  material  to  the  case 
k-  before  me,  wherein  the  land  was  not  sur- 
^  veyed,  is  whether  a  homestead  settlement  on 
*  unsurveyed'land,  with  a  view  to  entering  it 
when  surveyed,  is  within  said  terms.  I 
think  it  is.  Construing  together  the  grant- 
ing words  and  those  respecting  the  lieu 
land  selection,  it  is  evident  that  one  of  the 
'other  claims  or  rights'  excepting  land  from 
the  operation  of  the  grant  was  'occupation 
[occupied]  by  homestead  settlers.^  The 
word  'occupied'  and  the  idea  conveyed  by  it 
were  foreign  to  the  homestead  law  at  date 
of  this  act,  as  an  essential  element  in  the 
reservation  of  land.  I  need  not  recite  the 
numerous  decisions  of  the  courts  and  of  the 
Land  Department,  which  settle  the  princi- 
ple that  under  the  homestead  law  it  is  the 
'entry*  which  reserves  land  (except  for  the 
abort  period  during  which  it  is  reserved  by 
settlement  under  the  act  of  May  14th, 
1880) ,  and  not  any  occupation  by  the  claim- 
ant before  or  after  it.  The  language  of  the 
granting  act  is  therefore  peculiar  in  this  re- 
spect, and  we  are  to  suppose  that  it  was 
used  deliberately,  with  knowledge  of  then- 
existing  law,  and  for  a  special  and  impor^ 
tant  purpose.  We  must  interpret  it  in  ac- 
cordance with  this  evident  purpose.  Cof^ 
§re8B  tras  au^are  thfU  by  this  act  it  toa» 
making  grants  of  land  far  beyond  the  line 
of  the  government  surveys,  in  regions  ooou' 
pied  and  to  be  occupied  Uurgely  by  settlers 
awaiting  the  advent  of  the  surveyor  to  pre- 
fer  their  claims.  By  |  6  the  homestead  law 
was  extended  to  the  even  sections  after  sur- 
Ysj,  and  expressly  withheld  from  the  odd 
sections  before  and  after  survey,  and  yet  in 
I  8  land  'occupied  by  homestead  settlers' 
was  excepted  from  the  grant.  Congress 
knew  that  unsurveyed  land  cotUd  not  he  'en- 
tered^ as  homesteads;  it  had  in  terms  pro- 
hibited homestead  'entry'  on  these  lands;  it 
was  aware  that  only  by  such  'entry'  could 
a  claim  be  appropriated  and  reserved  from 
the  grant,  without  empress  eooceptUm;  and 
therefore  in  the  use  of  the  words  'occupied 
hy  homestead  settlers'  it  intended  to  make 
such  empress  exception,  and  to  indicate  a 
different  kind  of  appropriation  by  a  class  of 
settlers  not  within  the  Utter  of  the  home- 
stead law,  though  clearly  within  its  spirit, 
namely,  those  who  had  made  a  home  on.  the 
public  domain  in  advance  of  the  surveys, 
with  the  intention  of  subsequently  claiming 
it  under  said  law.  If  this  was  not  the  pur- 
^pose,  then  the  employment  of  the  peculiar 
8  tallage  referred  to  was  a  vain  and  useless 
«  thing;  and  such  a^thing  we  are  not  to  sup- 
pose C<mgre8s  had  done  (92  U.  S.  733,  23  L. 
ed.  634) .  It  therefore  follows  that  the  land 
claimed  by  Lopez,  whose  proofs  are  not 
questioned  in  any  particular,  and  who  pre- 
ferred his  claim  promptly  upon  survey,  was 
'ooeupied  by  a  homestead  settler*  when  the 


grant  to  this  company  took  effect,  and  hence 
excepted  from  the  operation  of  the  grant,"* 

In  Northern  P.  R.  Co.  v.  Anrys  (1890) 
10  Land  Dec.  258,  259,  which  was  a  contest 
between  the  Northern  Pacific  Kailroad  Com- 
pany and  a  homesteader  who  had  settled  oo 
unsurveyed  public  lands.  Secretary  Noble 
said:  "It  is  urged  that  the  land  was  not 
subject  to  the  operation  of  the  homestead 
law  at  the  date  of  Newland's  settlement, 
because  unsurveyed,  and  that  the  homestead 
claim  could  have  attached  only  by  entry. 
But  it  must  be  remembered  that  the  rights 
of  the  parties  here  must  be  determined  by 
a  proper  construction  of  the  railroad  grant 
rather  than  of  the  general  homestead  law. 
It  must  be  admitted  that  the  ruling  in  the 
case  at  bar  is  in  line  with  thoss  of  the  De- 
partment for  many  years.  In  the  case  of 
Southern  P.  R.  Co.  (Branch)  v.  Lopez,  3 
Land  Dec.  130,  the  question  here  presented 
was  fully  discussed  in  connection  with  a 
grant  framed  in  words  identical  with  those 
used  in  the  mnt  for  the  Northern  Pacific 
company,  and  it  was  held  that  a  homestead 
settlement  on  unsurveyed  land  with  a  view 
to  entering  it  when  surveyed  is  within  the 
term  'other  claims,'  and  that  'it  is  evident 
that  one  of  the  "other  claims  or  rights'*  ex- 
cepting land  from  the  operation  of  uie  grant 
was  '^occupation  by  homestead  settlers."' 
In  support  thereof  it  was  urged  that  Coa« 
gress  was  aware  that  by  the  act  in  aid  of 
a  road  extending  across  the  western  half  of 
the  continent,  it  was  making  a  grant  far 
beyond  the  line  of  sovemment  surveys,  in 
regions  occupied  and  to  be  occupied  largely 
by  settlers  awaiting  the  advent  of  the  sur- 
veyor to  prefer  their  claims.  In  this  view 
I  concur.  It  seems  beyond  question  that  it 
was  to  protect  such  settlers  as  described 
above  that  Congress  excepted  from  the  oper- 
ation of  the  erant  tracts  'occupied  by 
homestead  settlers.'  Had  Congress  in- 
tended to  extend  its  protection  only  to  those 
who  had  made  entry,  it  would  have  said  so^ 
in  other  and  appropriate  words.  The  ordi-ej 
naiy  exception  of  'lands  to* which  a  home-* 
stead  riffht  has  attached'  would  have  fully 
protected  that  class  of  settlers.  But  Con- 
gress went  further  and  made  occupation  the 
test  instead  of  entry.  I  do  not  deem  it  nec- 
essary to  cite  cases  to  show  that  the  views 
of  the  Department  on  this  point  have  not 
changed." 

In  Spicer  v.  Northern  P.  R.  Co,  10  Land 
Dec  440,  443,  the  rights  of  an  Indian  were 
disputed  by  the  Northern  Pacific  Railroad 
Company  under  the  act  of  March  3d,  1870, 
18  Stat,  at  L.  402,  420,  chap.  131  (U.  8. 
Comp.  Stat.  1901,  pp.  1419,  1420),  extend- 
ing the  benefit  of  the  homestead  laws  of  the 
United  States,  with  certain  restrictions 
upon  the  title  when  obtain^,  to  Indians 
twenty-one  ^ears  of  age,  or  the  head  of  a 
family  having  abandoned  the  tribal  xela- 
tions.  Secretary  Noble  said:  "The  provi- 
sions of  this  act  were  in  force  at  the  data 
when  the  company's  rishts  attached  on  defi- 
nite location  of  its  road,  and,  if  the  matters 
alleged  relative  to  the  claim  of  the  Indian, 
Enoch,  be  tru^  he  was  at  that  date,  and 
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had  been  for  man^  year*  prior  thereto,  lUh 
ing  upon  the  land  in  question,  ae  his  home, 
with  the  intention  to  acquire  title  thereto, 
as  a  homestead;  he  had  valuable  and 
permanent  improvements  thereon,  and 
had  cultivated  the  same  for  many  years, 
during  all  of  which  time  he  claimed 
it  as  his  home.  Such  a  claim^  it  eeems  to 
me,  is  clearly  covered  hj  the  excepting 
clause  of  the  grant  to  the  company,  and,  it 
proven,  would  be  sufBcieot,  in  my  judgment, 
CO  defeat  the  claim  of  the  company  to  the 
land.  True,  the  Indian  had  put  no  claim 
of  record  for  the  land,  but  it  is  well  settled 
by  departmental  rulings  that  while  such 
omission  might  defeat  the  claim  as  against 
a  subsequent  settler  who  duly  places  his 
claim  of  record,  it  will  not  deieat  such 
claim  as  against  the  United  States,  and  the 
land  covered  thereby  will  he  excepted  from 
the  operation  of  any  grant  for  the  benefit 
of  a  railroad  company  attaching  subse- 
quently to  the  inception  of  the  settlement 
right.  Xorthei-n  P.  R.  Co.  v.  Evans,  7  Land 
Dec.  131,  and  authorities  there  cited.  It  is 
also  well  settled  that  a  claim  resting  on  set- 
tlement, residence,  and  improvements,  ac- 
quired prior  to  the  date  when  the  com- 
pany's rights  attached  under  its  frant,  is 
c  sufficient  to  except  the  land  covered  thereby 
S  from  the  operation  of  such  grant." 
•  •In  Northei-n  P.  R.  Co.  v.  McCrimmon,  12 
Land  Dec.  654,  it  was  said:  "In  support 
of  this  appeal,  counsel  for  the  railroad  com- 
pany contend  that  Thomas  did  not  claim 
the  land  as  government  land,  but  as  rail- 
road land,  and  that,  although  the  land  was 
excepted  from  the  withdrawal  on  general 
route,  yet  Thomas  did  not  insist  upon  the 
right  to  take  it  as  government  land,  but 
was  satisfied  to  claim  it  under  the  railroad 
company.  Under  the  ruling  of  the  Depart- 
ment, as  announced  in  the  cases  of  North- 
ern P.  R.  Co.  V.  Boxoman,  7  Land  Dec.  238, 
and  Northern  P.  R.  Co.  v.  Potter,  11  Land 
Dec.  531,  the  only  question  to  be  deter- 
mined, is,  whether  there  was  a  settlement 
on  the  land  at  date  of  definite  location  by 
one  having  the  qualification  to  enter  the 
land  under  the  settlement  laws,  and,  if 
these  facts  are  shown,  the  land  would  he  ex- 
cepted from  the  operation  of  the  grant,  al- 
though such  settler  might  not  have  know^n 
of  his  right,  but  held  the  land  under  the  be- 
lief that  it  was  railroad  land." 

In  Northern  P.  R.  Co.  v.  Plumb,  18  Land 
Dec.  80,  it  appeared  that  the  land  in  dis- 
pute was  within  the  primary  limits  of  the 
company's  grant  as  shown  by  map  of  defi- 
nite location  filed  Jtdy  6th,  1882,  and  was 
also  within  the  limits  of  the  withdrawal  on 
map  of  general  route  filed  February  21st, 
1872.  Secretary  Noble  said:  "The  only 
question  raised  by  the  appeal  is  as  to 
whether  the  occupancy  shown  by  Plumb 
was  sufficient  to  defeat  the  grant.  It  ap- 
pears that  in  1881  Plumb  took  possession  of 
che  tract  in  question,  together  with  an  ad- 
joining 40-acre  tract,  upon  which  he  re- 
sided. In  the  spring  of  1882  he  broke  the 
entire  tract  in  question  and  inclosed  it 
with  a  fence^  and  has  since  had  possession 


of  and  improved  the  land.  He  had  never 
exercised  the  pre-emption  right,  and  was 
therefore  duly  qualified  to  claim  the  land 
under  his  settlement  right.  In  1886  he  con- 
tracted to  purchase  the  adjoining  40  acres, 
upon  which  he  had  resided,  from  the  com- 
pany, and  at  the  hearing  it  was  sought  to 
show  that  he  also  claimed  the  land  in  ques- 
tion under  the  grant  at  the  date  of  the  defi- 
nite location  of  the  road,  but  the  testimony 
will  not  warrant  such  a  finding.  Being  in 
possession  of  the  land  in  question  at  the 
date  of  the  definite  location  of  the  road 
with  valuable  improvements  thereon,  and^ 
duly  qualified  to  assert  a  right  thereto  un-^ 
der  the  settlemewl^lawSa  he  had  such  a  right* 
to  the  land  aa  served  to  defeat  the  grant, 
and  the  fact  that  the  claim  subsequently 
asserted  by  him  was  under  a  different  law 
from  those  providing  for  settlement  can  in 
nowise  affect  his  rights  in  the  premises. 
Being  excepted  from  the  grant  by  reason  of 
his  settlement,  Plumb  was  at  liberty  to  seek 
title  from  the  government  under  any  law 
under  which  such  lands  might  be  taken." 

In  Northern  P.  R.  Co.  v.  Benz,  19  Land 
Dec.  220,  the  land  in  dispute  was  within 
the  limits  of  the  grant  to  the  company,  as 
shown  by  map  of  definite  location  filed 
July  6th,  1882,  and  was  covered  by  the 
withdrawal  upon  general  route  of  February 
21st,  1872.  Secretary  Smith  said:  "The 
present  contest  is  between  the  railroad 
company  on  one  part  and  Hoy  and  Benz  on 
the  other.  If  it  can  be  made  to  appear  af- 
firmatively by  good  and  sufficient  testimoiiy 
that  either  of  these  parties.  Hoy  or  Benz^ 
was  in  possession  of  said  land  July  6,  1882^ 
when  the  line  of  the  road  opposite  thereto- 
was  definitely  fixed,  and,  at  the  same  timet 
had  the  right  to  perfect  title  to  the  same 
under  the  pre-emption  or  homestead  laws, 
such  possession  excepted  the  land  from  the 
grant  to  the  railroad  company  and  reduced 
the  contest  to  one  between  Hoy  and  Benz; 
or,  rather,  to  one  between  Hoy  and  the  le^fsX 
representatives  of  Benz,  he  having  died 
since  entering  his  appeal."  It  was  found 
that  on  July  6th,  1882,  Hoyt  was  a  compe- 
tent entryman  under  the  homestead  laws. 

What  has  been  said  as  to  the  meaning 
and  scope  of  the  acts  of  1864  and  1880  is 
not  inconsistent  with  anything  decided  in 
Aladdox  v.  Bumham,  156  U.  8.  544,  39  L. 
ed.  527,  15  Sup.  Ct.  Rep.  448,  and  Wood  v. 
Beach,  156  U.  S.  548,  39  L.  ed.  528,  15  Sup. 
Ct.  Rep.  410. 

In  Maddox  v.  Bumham  the  question  wa» 
as  to  the  rights  of  a  homestead  occupant  aa 
against  a  certain  railway  company.  Refer- 
ring to  the  3d  section  of  the  act  of  1880,  the 
court  said:  "By  this  section  for  the  first 
time  the  right  of  a  party  entering  land  un- 
der the  homef^tcad  law  was  made  to  relate 
back  to  the  time  of  his  settlement.  But 
this  act  was  passed  long  after  the  rights  of 
the  railway  company  had  accrued  and  the 
legal  title  had  passed  to  it.  It  is  not  oper- 
ative, therefore  to  devest  such  legal  title, 
or  enlarge,  as  against  such  title^  any  equita^ei 
ble  rights  which  the  def<>n'!nTit.  tb'^^rt'^^oreJJ 
had."    This  was  a  cascj  therefore,  in  wfaldi* 
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tlw  claim  baaed  upon  occupancy  accrued 
after  the  l^al  title  had  become  vested  in 
the  railroad  company,  not  a  case  in  which 
the  grant  was,  as  here,  a  float  with  no  right 
attached  to  any  speciiic  section. 

in  Wood  V.  Beach — which  was  a  contest 
between  a  homestead  settler  and  a  railway 
■company — it  appeared  that  the  map  of  the 
line  of  definite  location  was  filed  December 
<)th,  1866,  and  a  withdrawal  followed  in 
1867,  while  the  occupation  and  settlement 
of  the  homesteader  did  not  commence  until 
June  Sth,  1870.  Of  course,  the  legal  title 
to  the  sections  granted  vested  in  the  rail- 
way company  upon  the  filing  and  accept- 
ance of  the  map  of  definite  location.  Be- 
sides the  withdrawal  in  1867  was  pursuant 
to  the  express  command  of  the  act  of  Con- 
gress of  July  26th,  1866,  14  Stat,  at  L.  290, 
chap.  270,  §  4,  which  provided  that  as  soon 
as  the  railway  company  should  "file  with 
the  Secretary  of  the  Interior  m^s  of  its 
line,  designating  the  route  thereof,  it  shall 
be  the  duty  of  said  Secretary  to  withdraw 
from  the  market  the  lands  granted  by  this 
act  in  such  manner  as  may  be  best  calcu- 
lated to  effect  the  purposes  of  this  act  and 
subserve  the  public  interest."  It  might 
well  be,  therefore,  that  one  whose  rignt, 
resting  upon  occupancy,  had  accrued,  as  in 
Maddux  y.  BMrnham,  after  the  legal  title 
passed  to  the  railroad  company,  or  one  who, 
as  in  Beach  v.  Wood,  did  not  settle  upon  the 
public  lands  until  after  the  railroad  com- 
pany had  definitely  located  its  road,  and 
after  the  lands  had  been  withdrawn  from 
market  pursuant  to  the  directions  of  an  ex- 
press act  of  Congress,  could  not,,  as  against 
the  railroad  company,  acquire  an  interest 
in  them  by  virtue  ol  the  act  of  1880. 

Nor  is  fiiere  any  conflict  between  the  de- 
cision now  rendered  and  Northern  P.  R,  Co, 
v.  Colbum,  164  U.  S.  383,  41  L.  ed.  479,  17 
Sup.  Ct.  Rep.  98;  for,  as  appears  from  the 
opinion  and  record  in  that  case,  the  land 
there  claimed  to  have  been  occupied  by  a 
homestead  settler,  at  the  date  of  definite 
location,  was  eurveyed  public  land,  and  the 
good  faith  of  the  occupation  was  not  mani- 
fested by  an  entry,  or  an  attenwt  at  entry, 
at  any  time  in  the  local  land  office.  It  was 
held  that  the  inchoate  right  of  the  home- 
steader must  be  initiated  by  a  filing  in  the 
^iand  office.  In  the  present  case,  as  we  have 
nseen,  the  land  occupied  was  unsurveyed, 
•  and  at  the*time  of  such  occupancy,  the  land 
being  unsurveyed,  there  could  not  then  have 
been  any  filing  or  entry  in  the  land  office. 

The  case  before  us  is  altogether  different. 
Nelson's  occupancy  occurred  after  the  pass- 
age of  the  act  of  1880.  While  that  act  did 
not  apply  to  a  railroad  company  which  had 
acquired  the  legal  title,  by  definite  location 
of  its  road,  it  distinctly  recognized  the 
right  prior  to  such  time  to  settle  upon  the 
public  lands,  whether  siirveyed  or  unsur- 
>eyed,  with  the  intention  of  claiming  the 
aame  under  the  homestead  laws.  In  occu- 
pying the  land  here  in  dispute  Nelson  did 
not  infringe  upon  any  vested  right  of  the 
railroad  company;  for  there  had  not  been 
at  the  date  of  such  occupancy  in  1881  any 


definite  location  of  the  line  of  the  railroad, 
and  the  land,  so  occupied,  with  other  lands 
embraced  by  the  map  of  general  route,  con- 
stituted only  a  "float,"  the  company  having* 
at  most,  only  an  inchoate  interest  in  them, 
a  right  to  aci^uire  them,  if,  at  the  time  of 
definite  location,  it  was  not  "occupied  by 
homestead  settlers"  nor  encumbered  with 
"other  claims  or  rights."  The  withdrawal 
merely  from  "sale  or  entry"  in  1873,  based 
only  on  a  map  of  the  general  route  of  the 
road,  did  not  identify  any  specific  sections, 
was  not  expressly  directed  or  required  by 
the  act  of  1864,  was  made  only  out  of  abun- 
dant caution  and  in  accordance  with  a  prac- 
tice in  the  Land  Department,  and  did  not 
and  could  not  affect  any  rights  given  to 
homestead  occupants  by  Congress  in  the 
acts  of  1864  and  1880.  Besides,  the  order 
made  in  1873  to  withhold  from  sale  or  en- 
try all  the  odd-numbered  sections  falling 
within  the  limits  of  the  general  route  was 
without  practical  value  so  far  as  the  land 
in  dispute  was  concerned;  for  such  land 
had  not  been  surveyed,  and  there  could  not 
have  been  any  sale  or  entry  of  unsurveyed 
lands.  At  any  rate,  the  order  of  withdraw- 
al directing  the  local  land  office  to  with- 
hold from  '^ale  or  entry"  the  odd-numbered 
sections  within  the  limits  of  the  general 
route  could  not  prevent  the  occupancy  of 
one  of  those  sections  prior  to  definite  loca- 
tion by  one  who  in  good  faith  intended  to 
claim  the  benefit  of  the  homestead  law; 
this,  because  such  right  of  occupancy  wa« 
distinctly  recognized  by  the  act  of.  1864. 
But  if  this  were  not  so,  the  act  of  1880,  inj^ 
its  application  to  public  lands,  which  hadS 
not  become  already  vested  in  aome^iompany* 
or  person,  must  be  held  to  have  eo  modified 
the  order  of  withdrawal  hosed  merely  on 
general  route,  that  such  order  would  not  af- 
fect any  oooupancy  or  settlement  made  in 
good  faith,  as  in  the  case  of  Nelson^  after 
the  passage  of  tha4  act^  and  prior  to  definite 
location.  Tliis  conclusion  cannot  be 
doubted,  because  the  act  of  1880  made  no 
exception  of  public  lands  covered  by  orders 
of  withdrawal  from  sale  or  entiy  based 
merely  on  general  route,  and  because  also 
public  lands,  which  had  not  become  vested 
in  the  railroad  company,  by  the  definite 
location  of  its  line,  were  subject  to  the 
power  of  Congress. 

It  results  that  the  Supreme  Court  of  the 
State  of  Washington  erred  in  not  affirming 
the  judgment  of  the  court  of  original  ju- 
risdiction in  favor  of  the  defendants. 

The  judgment  must  be  reversed,  and  the 
cause  remanded  for  such  further  proceed- 
11^  as  may  not  be  inconsistent  with  thie 
opinion. 

Reversed. 

Mr.  Justice  Brewery  with  whom  Mr. 
Justice  Brown  and  Mr.  Justice  Slilnw 
concur,  dissenting: 

I  dissent  from  the  judgment  in  this  case. 
It  overrules  a  unanimous  judgment  of  thia 
court,  one  which  for  nearly  twenty  years 
has  been  a  guide  to  the  Land  Departeaent 
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in  the  oonstructioD  of  the  Northern  Pacifio 
railroad  grant.  Further,  in  effect  it  de- 
clares that  an  entire  section  in  the  act  of 
Congress  makiD|;  the  grant,  a  section  which 
from  the  inception  of  the  work  of  construc- 
tion has  always  been  regarded  by  the  par- 
ties interested  as  a  provision  intendea  to 
secure  to  the  company  the  full  measure  of 
lands  granted,  is  meaningless,  and  gave  the 
company  absolutely  no  protection  whatever. 
It  is  admitted  that  the  company  fixed 
the  general  route  of  its  road  coterminous 
with  the  road  in  controversy  and  within  40 
miles  thereof,  br  filing  a  plat  of  such  route 
with  the  Commissioner  of  the  General  Land 
Office  on  August  20,  1873,  and  that  on  No- 
vember 1,  1873,  the  odd-numbered  sections 
within  the  40-mile  limits  of  this  route  were 
by  the  Land  Department  withdrawn  from 
10  sale  or  entry  and  the  even-numbered  sec- 
ee  tions  increased  in  price  to  $2.50,  notice  of 
r  which  *order  was  immediately  filed  in  the 
local  land  office.  In  1881,  eight  years  there- 
after, the  plaintiff  in  error  for  the  first 
time  entered  upon  the  lands  and  commenced 
its  occupation.  It  is  also  admitted  that  by 
construction  of  its  road  the  company  has 
perfected  its  title  to  its  land  grant.  Now, 
when  the  company  filed  its  map  of  general 
route  and  obtained  from  the  liind  Depart- 
ment the  order  of  withdrawal,  it  believed 
that  it  acquired  something.  It  did  not  sup- 
pose that  it  was  doing  a  vain  and  useless 
thing.  It  did  not  believe  that  Congress 
had  cheated  it  with  a  delusive  expectation 
of  a  benefit  which  it  did  not  intend  to  give. 
Was  it  justified  in  such  belief?  To  an* 
ewer  this  it  is  well  to  look  back  to  the  con- 
dition of  things  at  the  time  the  granting 
act  was  passed.  In  1862,  Congress  created 
the  Union  Pacific  Railroad  Company  to 
build  a  railroad  from  the  Mississippi  river 
to  th3  Pacific  ocean  along  the  only  then  fre- 
quented line  of  travel.  It  made  to  the  com- 
pany a  land  grant,  one  fourth  the  size  of  the 
Noithern  Pacific  grant,  and  agreed  to  lend 
it  $16,000  and  upwards  per  mile  to  aid  in 
the  construction,  taking  a  first  mortgage  on 
the  road  as  security  for  the  loan.  Not- 
withstanding this  grant  of  land,  this  loan  of 
money,  and  the  fact  that  the  road  was  to  be 
along  the  only  frequented  line  of  travel, 
capital  could  not  be  induced  to  invest  in  the 
enterprise.  Two  years  thereafter,  and  in 
1864,  Congress  passed  an  amendatory  act 
which  doubled  the  land  grant,  making  it 
half  as  large  as  that  of  the  Northern  Pa- 
cific, and  agreed  to  take  as  security  for  its 
loan  a  second  mortgage,  giving  to  the  com- 
pany the  right  to  place  a  first  mortgage  on 
the  road  in  an  amount  equal  to  the  govern- 
ment loan.  And  only  after  this  large  fi- 
nancial assistance  and  increased  land  grant 
was  the  work  of  construction  commenced. 
On  the  same  day  Congress  passed  the  act 
incorporating  the  Northern  Pacific  Railroad 
Company  and  making  to  it  its  grant.    It 

g remised  no  assistance  in  money,  but  only 
1  lands.  In  order  to  give  the  company  as- 
surance that  it  would  obtain  its  fml  grant 
it  placed  in  the  act  f  6,  the  section  which 


this  court  now  holds  is  absolutely  ineffect- 
ual therefor.    That  section  reads:  o 

"And  he  it  further  enacted,  That  theS 
President  of  the  United* States  shall  cause* 
the  lands  to  be  surveyed  for  fori^  miles  in 
width  on  both  sides  of  the  entire  line  of 
said  road,  after  the  general  route  shall  be 
fixed,  and  as  fast  as  may  be  required  by  the 
construction  of  said  railroad;  and  the  odd 
sections  of  land  hereby  granted  shall  not  be 
liable  to  sale,  or  entry,  or  pre-emption  be- 
fore or  after  they  are  surveyed,  except  by 
said  company,  as  provided  in  this  act;  but 
the  provisions  of  the  act  of  September, 
eighteen  hundred  and  forty-one,  granting 
pre-emption  rights,  and  the  acts  amenda- 
tory thereof,  and  of  the  act  entitled  'An 
Act  to  Secure  Homesteads  to  Actual  Set- 
tlers on  the  Public  Domain,'  approved  May, 
twenty,  eighteen  hundred  and  sixty-two, 
shall  be,  and  the  same  are  hereby,  extended 
to  all  other  lands  on  the  line  of  said  road, 
when  surveyed,  excepting  those  hereby 
granted  to  said  company.  And  the  reserv^ 
alternate  sections  shall  not  be  sold  b^  the 
government  at  a  price  less  than  two  dollars 
and  fifty  cents  per  acre,  when  offered  for 
sale." 

At  the  time  of  the  passage  of  the  act  the 
entire  body  of  the  country  from  the  western 
boundary  of  Minnesota  to  the  Cascade 
Range  was  unoccupied,  untraveled,  and  al- 
most wholly  unexplored*  As  said  hj  Sena- 
tor Hendricks,  when  the  bill  was  before  the 
Senate:  ''Everybody  can  see  at  a  glance 
that  it  is  a  work  of  national  importance. 
It  proposes  to  grant  lands  in  a  northern 
latitude  where,  without  the  construction  of 
a  work  like  that,  the  lands  are  comparative- 
ly without  value  to  the  government.  No 
person  acquainted  with  l£e  condition  of 
that  section  of  country  supposes  that  there 
can  be  very  extensive  settlements  until  the 
government  shall  encourage  those  settle- 
ments by  the  construction  c3  some  work  like 
this."  And  by  Senator  Harlan,  the  chair- 
man of  the  Committee  on  Public  Lands: 
"The  Committee  on  Public  Lands  agree  to 
report  this  bill  favorably  on  account  of  the 
vast  consequence  that  will  attach  to  the 
completion  of  the  road.  The  land  is  to  be 
conveyed  to  the  company  only  as  the  road 
progresses.  The  committee  were  of  opin- 
ion that  if  the  road  should  be  built  the  gov- 
ernment could  well  afford  to  give  one  half 
the  land,  for  the  distance  of  40  miles  on 
each  side  of  the  road«  to  secure  its  comple- 
tion. If  it  should  not  be  built,  no  lands 
will  have  been  conveyed."  In  other  words^i* 
the  proposition  was  to  give  half  of  the  lands  S 
within  40  miles^f  the  road  to  the  company,  * 
— not  to  give  as  much  land  as  would  be 
equal  to  half  the  lands  within  40  miles  of 
the  road,  but  to  give  half  of  those  Umda. 
The  difference  is  obvious.  The  oonstmctioo 
of  a  railroad  increases  the  value  of  contig- 
uous lands.  Congress  doubles  the  price  of 
the  even-numbered  sections  which  it  retains. 
It  makes  no  little  difference  to  a  company 
whether  it  receives  lands  along  the  line  of 
the  road  which  it  constructs,  lands  which 
have   been   increased   in   value   fay   ressoo 
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thereof,  or  an  equal  axnoimt  dt  lands  hun- 
dreds of  miles  away  and  not  so  increased  in 
value. 

The  withdrawal  was  not  left  to  the  dis- 
cretion of  the  company,  but  was  to  be  made 
by  the  President,  after  the  general  route 
had  been  fixed^  and  "as  fast  as  may  be  re- 
quired by  the  ccHistruction  of  said  railroad." 
True,  the  language  is  that  he  "shall  cause 
the  lands  to  be  surveyed;"  but  this,  coupled 
with  the  prohibition  a^nst  sale  or  entry, 
was  tantamount  to  a  direction  to  withdraw, 
and  has  always  been  so  regarded  by  the 
Land  Department  and  all  parties  interested. 
Thus  he  was  to  determine  whether  the  time 
had  arrived  for  a  withdrawal.  The  with- 
drawal was  in  fact  made.  The  President 
exercised  his  judgment  and  decided  that  the 
time  had  arrived  for  a  withdrawal,  and  the 
Land  Department  through  all  its  officials 
proceeded  to  act  accordingly.  The  direc- 
tion in  the  withdrawal  was  ''to  withhold 
from  sale  or  entry  all  the  odd-numbered 
sections  falling  within  these  limits."  Sure- 
ly this  action  of  the  President  and  the  Land 
IDepartment  is  entitled  to  the  highest  con- 
sideration. As  said  by  Chief  Justice  Mar- 
shall, in  OoJien  v.  Virginia,  6  Wheat.  264, 


418,  5  L.  ed.  257 j  294:     "Great  weight  has- thereafter  specifically  create,  yet  as  Con-* 


always  been  attached,  and  very  rightly  at- 
tached, to  cotemporaneous  exposition."  See 
the  many  authorities  on  this  proposition 
collected  in  FtUrhank  v.  United  States,  181 
U.  S.  283,  307,  45  L.  ed.  862,  872,  21  Sup. 
Ct  Bep.  648. 

But  notwithstanding  this  section,  not- 
withstanding the  action  of  the  executive  of- 
ficers in  directing  a  withdrawal  of  this  land 
from  sale  or  entry,  it  is  now  held  by  the 
eourt  that  it  was  subject  to  homestead  en- 
try, and  that  the  entryman  acauired  a  right 
to  obtain  title  by  an  entry  made  eight  years 
after  the  withdrawal.  Of  course,  as  I  said, 
Mich  a  ruling  nullifies  the  section.  A  with- 
drawal from  sale  or  entry  which  leaves  un- 
afTected  the  right  of  purchase  or  entry  is  an 
irreconcilable  contradiction.  But  can  there 
be  any  reasonable  doubt  as  to  the  meaning 
of  I  6,  or  that  Congress  intended  exactly 
what  was  done  by  the  executive  officers,  to 
wit,  the  withdrawal  of  all  the  odd  sections 
within  the  40-mile  limit  from  sale,  entry, 
or  pre-emption  T  The  significant  words  are 
these:  "The  odd  sections  of  land  hereby 
granted  shall  not  be  liable  to  sale,  or  entry, 
or  pre-emption,  before  or  after  they  are  sur- 
veyed, except  by  said  company."  Now  it  is 
said  in  the  opinion  of  tne  majority  that 
I  3  defines  what  is  "hereby  granted"  as 
"every  alternate  section"  to  which  "the 
United  States  have  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims 
or  rights  at  the  time  the  line  of  said  road 
is  definitely  fixed,"  that  those  lands,  and 
those  only,  are  the  ones  not  liable  to  sale, 
entry,  or  pre-emption,  except  by  the  com- 
pany. It  will  help  to  write  out  the  sentence 
with  a  substitution  for  the  words  "herel^ 
granted"  of  the  definition  thereof  which  is 
presented,  and  it  will  read  substantially  as 
follows:     The  odd  sections  of  land  within 


the  withdrawal  limits  to  which  the  United 
States  have  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claims  or  rij^hts 
at  the  time  the  line  of  the  road  is  defimtely 
fixed,  shall  not  from  the  time  of  the  with- 
drawal until  the  filing  of  the  map  of  defi- 
nite location  be  liable  to  sale,  entry,  or  pre- 
emption before  or  after  they  are  surveyed, 
except  by  the  compainr.  Or,  to  put  it  in  an- 
other form,  the  odd  sections  within  the 
withdrawal  limits,  which  no  one  purchases 
or  enters  before  the  filing  of  the  map  of  defi- 
nite location,  shall  not  be  purchased  or  en- 
tered by  anybody  except  the  company.  It 
would  be  a  failure  of  due  respect  to  Con- 
gress to  use  langiuura  adequately  expressive 
of  the  absurdity  of  such  l^slation.  But 
Congress  never  meant  any  such  thins. 
While  it  may  be  that  the  use  of  the  worCb 
"hereby  granted"  was  unfortunate,  yet  what 
was  intended  is  clear.  Congress  intended 
to  grant  the  odd-numbered  sections  and  re- 
tain the  even-numbered,  and  while  in  the 
granting  clause  some  qualifications  were 
placed  m  respect  to  the  odd-numbered  sec- 
tions, in  order  to  protect  individual  rights  g 
then  existing,   or    which    Congress  might  S 


^  ess  was  here  not  attempting  a  precise  def- 
mition  of  what  should  pass  by  the  grant,  it 
used  the  term  "granted  lands"  as  descrip- 
tive generally  of  the  odd-numbered  sections, 
to  distinguish  them  from  the  lands  retAined, 
the  even-numbered  sections.  It  obviously 
intended  that  no  rights  should  be  acquired, 
either  by  sale,  entry,  or  pre-emption,  to  any 
of  the  odd-numbered  sections  after  the  fil- 
ing of  the  map  of  general  route,  and  this 
whether  the  lands  were  surveyed  or  unsur- 
veyed.  This  is  made  clear  by  the  last  sen- 
tence in  the  paragraph.  It  says,  "and  the 
reserved  alternate  sections  shall  not  be  sold 
by  the  government  at  a  price  less  than  $2.60 
per  acre."  Clearly  that  meant  all  the  even- 
numbered  sections,  and  not  simply  those 
which  happened  to  be  alternate  to  odd-num- 
bered sections  passing  to  the  company. 
The  truth  is  that  in  §  3  Congress  defines 
specifically  and  carefully  the  lands  which  it 
granted.  Its  attention  was  directed  in  that 
clause  to  the  matter  of  definition.  While 
in  §  6  it  was  not  attempting  to  define,  but 
to  provide  for  a  withdrawal  before  the  filing 
of  the  map  of  definite  location,  and  was 
simply  endeavoring  to  make  efi'ective  rights 
which  it  intended  should  accompany  such 
withdrawal. 

Again,  in  Hewitt  v.  Schultz,  180  U.  S. 
130,  45  L.  ed.  463,  21  Sup.  Ct.  Rep.  309,  it 
was  held  that  the  withdrawal  directed  by 
Congress  in  S  6  coupled  with  the  provision 
extending  homestead  and  pre-emption  rights 
to  all  oUier  lands  on  the  line  of  the  road, 
created  an  implied  prohibition  of  any  with- 
drawal of  lands  within  the  indemnity  limits 
provided  in  $  3.  It  Is  unquestioned  that, 
whenever  a  grant  had  been  made  of  lands, 
the  power  of  the  Land  Department  to  with- 
draw such  body  of  lands,  as  might  seem  rea- 
sonably necessary  for  the  satisfaction  of  the 
grant,  had  been  frequently  upheld  by  this 
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court.  See  the  loi^  list  of  cases  cited  in 
the  dissenting  opinion  on  pace  159.  There 
is  no  express  prohibition  of  like  action  by 
the  Land  Department  in  respect  to  lands 
within  the  Northern  Pacific  indemnity  lim- 
its, and  the  judgment  was  based  solely  on 
the  implied  prohibition  above  referred  to. 
The  opinion  of  the  court  rested  mainly  on 
c  the  rulings  of  the  Land  Department,  as  pri- 
Smarily  expressed  in  the  opinion  of  Secre- 

•  tary  Vilas  in  Northern  P.  R.  Co.  y.^Hiller,  7 
Land  Dec.  100,  from  whose  opinion  larro 
quotations  were  made,  and  in  respect  to  rul- 
ings of  the  Land  Department  generally,  it 
was  said,  conceding  that  the  question  in- 
volved was  one  of  doubt  (p.  157,  L.  ed.  p. 
472,  Sup.  Ct.  Rep.  p.  815) : 

'*  'It  IS  the  settled  doctrine  of  this  court,' 
as  was  said  in  United  States  y.  Alabama 
Great  iSouthem  R.  Co,  142  U.  S.  G15,  621,  85 
L.  ed.  1134,  1136,12  Sup.  Ct.  Rep.  308, 308, 
'that,  in  case  of  ambiguity,  the  judicial  de- 
partment will  lean  in  favor  of  a  construc- 
tion given  to  a  statute  by  the  department 
charged  with  the  execution  of  such  statute, 
and,  if  such  construction  be  acted  upon  for 
a  number  of  years,  will  look  with  disfavor 
upon  any  sudden  chan^,  whereby  parties 
Wno  have  contracted  with  the  f^overnment 
upon  the  faith  of  such  construction  may  be 
prejudiced.' " 

Turning  to  the  opinion  of  Mr.  Secretary 
Vilas,  we  find  him  saying  (pp.  110,  111* 
113,  119) : 

''But  a  peculiarity  in  lemslation  of  this 
character  is  found  in  the  6th  section  of  the 
act,  in  which  a  provision  authorized  the 
'general  route'  to  be  fixed,  and  required 
lands  to  be  surveyed  for  40  miles  in  width 
on  both  sides  of  the  entire  line  so  fixed,  and 
directed  that  the  odd-numbered  sections 
granted  by  the  act  should  not  be  liable  to 
sale  or  entry  or  pre-emption  before  or  after 
they  were  surveyed,  except  by  said  com- 
pany. In  the  language  of  the  Supreme 
Court,  in  Buttz  v.  Northern  P,  R.  Co.  119 
U.  S.  71,  30  L.  ed.  336,  7  Sup.  Ct.  Rep.  100: 
The  act  of  Congress  not  only  contemplates 
the  filing  by  the  company,  in  the  ofhce  of 
the  Commissioner  of  the  General  Land  Of- 
fice, of  a  map  showing  the  definite  location 
of  the  line  of  its  road,  and  limits  the  grant 
to  such  alternate  odd  sections  as  have  not, 
at  that  time,  been  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  are  free 
from  pre-emption,  grant,  or  other  claims  or 
right,  but  it  also  contemplates  a  prelimi- 
nary designation  of  the  general  route  of  the 
road,  and  the  exclusion  from  sale,  entry,  or 
pre-emption  of  the  adjoining  odd  sections 
within  40  miles  on  each  side  until  the  defi- 
nite location  is  made. 

"The  facts  which  have  been  recited  show 

beyond    all    reasonable   question   that   the 

privilege  given  to  the  company  of  fixing, 

^  first,  a  line  of  general  route,  upon  the  basis 

^of  which  the  odd-numbered  sections  within 

*  40-raile  limits  on  either  side  were*  to  be 
withdrawn  from  sale  or  entry  or  pre-emp- 
tion before  and  after  survey,  was  fully  exer- 
cised by  the  company  in  Washington  terri- 
tory,   from    the    eastern   boundary    to   the 


mouth  of  the  Walla  Walla  ri^er,  and  thenoe 
along  the  Columbia  to  the  first  range  line 
west  of  the  Willamette  principal  meridian, 
and  thence  north  to  the  international  boun- 
dary, by  its  filing  and  the  department's  ap- 
proval of  its  maps  of  location  on  the  30th 
of  July,  1870.  These  maps  and  the  action 
taken  thereon  fully  met  every  requirement 
of  the  statute  in  that  behalf.  The  com- 
pany, bv  resolution,  fixed  this  line  as  the 
basis  of  withdrawal,  made  its  formal  re- 
quest that  the  land  should  be  withdrawn 
tnereon,  the  line  was  plainly  and  sufficiently 
described,  the  department  accepted  it,  and 
applied  the  statutory  consequence  by  direct- 
ing the  local  land  officers  in  Washington  ter- 
ritory to  withdraw  the  odd-aumbered  Bee> 
tions  along  that  line  as  far  north  as  the 
town  of  Steilacoom,  first,  for  a  width  of  20 
miles  on  either  side,  and,  later  in  the  same 
year,  within  the  limit  of  an  additional  20 
miles;  and  also  by  increasing  the  minimum 
price  of  the  even-numbered  sections  within 
the  same  limits  to  $2.50  per  acre.  Thus, 
the  action  of  the  company  and  of  the  de- 
partment co-operated  to  give  official  deter- 
mination to  the  fact  upon  which  the  statute 
became  applicable,  both  to  withdraw  the 
odd-numbered  sections  and  to  double  the 
minimum  price  of  the  even-numbered  sec- 
tions, and  Doth  effects  were  formally  recog- 
nized and  declared.  It  cannot  be  doubt^ 
that,  had  no  other  action  been  taken  before 
the  line  of  the  road  for  construction  was 
definitely  located,  this  action  in  regard  to 
the  line  of  the  general  route  of  1870  must 
have  remained  continuously  operative  upon 
all  lands  within  the  limit  of  40  miles  on 
either  mde  of  the  line  so  established.  So 
obvious  is  this,  indeed,  that  from  the  mouth 
of  the  Walla  Walla  river,  westwardly  along 
the  Columbia,  that  withdrawal  remains  to 
this  day  obligatory  and  operative  by  force 
of  the  statute  and  of  that  location.  .  .  . 
By  virtue  of  that  withdrawal  the  odd-num- 
bered sections  within  40  miles  of  all  that 
portion  of  the  route  lying  east  of  the  Co- 
lumbia remained  for  nearly  two  years  at 
least  segregated  from  the  public  domain,  n 
and  all  purchasers  of  the  even-numbered^ 
sections*  were  required  to  pay  the  double* 
minimum  price  for  the  land  they  bought. 
.  .  .  Having  provided  the  condition  up- 
on which  a  withdrawal  of  the  public  do* 
main  should  be  operative  upon  a  prelimi- 
nary general  route  for  the  benefit  of  this 
company,  without  any  latitude  of  authority 
for  any  other,  the  legislative  will  must  be 
regarded  as  exclusive  of  any  other.  .  .  • 
Thus,  the  meaning  of  the  act  appears  to  he 
that  the  provisional  line  of  general  route 
should^  in  the  first  place,  be  taken  as  the 
line  upon  which  the  grant  was  made,  and, 
during  the  period  while  no  other  line  woe 
fixed  than  such  line  of  general  route,  the 
lands  in  the  odd-numbered  sections  within 
iV  miles  should  be  taken  as  the  granted 
lands,  and,  therefore,  they  are  declared  by 
the  statute  to  be  the  'hereby  granted^ 
lands"     (The  italics  are  mine.) 

Thus  the  court  held  that,  because  by  I  6 
the  odd-numbered  sections  were  withdrawn 
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from  sale  or  eotry,  and  at  the  same  time  it 
was  declared  that  the  homestead  and  pre- 
emption laixns  should  apply  to  all  other 
lands,  there  was  an  implied  prohibition  up- 
on the  Land  Department's  withdrawal  of 
odd-numbered  sections  within  the  indemnity 
limits.  Now  it  is  held  that  the  withdrawal 
directed  by  $  6  and  made  by  the  Secretary 
of  the  Interior  was  absolutely  meaningless 
and  secured  nothing  to  the  company.  If 
the  withdrawal  directed  by  §  6  intended 
nothing,  accomplished  nothing,  it  should 
not  have  been  made  the  basis  for  an  implied 
prohibition    of    the    hitherto    unquestioned 

E>wer  of  the  Land  Department  to  withdraw 
nds  in  indemnity  limits.  There  is  an  in- 
congruity in  the  two  decisions  which,  to  mv 
mind.  Is,  to  use  no  stronger  expression,  both 
sad  and  startling. 

Further,  the  Land  Department  did  in 
fact  withdraw  from  sale  or  entry  all  the 
odd-numbered  sections  within  the  40-milo 
limits  of  the  general  route, — and  this  with- 
drawal included  the  tract  in  controversy  as 
well  as  the  other  odd-numbered  sections, — 
and  notice  thereof  was  filed  in  the  local 
land  oHicc,  and  this  many  years  before  the 
plaintiff  in  error  went  upon  the  land.  As 
neretofore  stated,  the  power  of  the  Land  De- 
uartment  to  wittidraw  from  private  entry 
ee  lands  which  it  has  reason  to  believe  may  be 
Z  necessary  to  satisfy  a  land  grant  has  never 
•  beea*denied.  It  is  a  power  which  has  been 
exercised  again  and  agAin  from  the  incep- 
tion of  land  grants.  In  one  case  {Woloott 
▼.  Dca  Moines  Nov.  d  B.  Co.  5  Wall.  681,  18 
L.  ed.  680),  we  sustained  a  withdrawal 
made  by  the  department  beyond  the  real 
terminus  of  the  grant  on  the  ground  that 
there  was  some  doubt  where  the  grant  ter- 
minated, and  therefore  the  department  was 
justified  in  making  the  withdrawal  cover 
any  possible  conclusion  as  to  such  termi- 
nus. There  was  in  the  Northern  Pacific  act 
DO  prohibition  on  the  Land  Department's 
exercise  of  this  customarv  power.  Indeed, 
as  I  have  shown,  it  was  held  in  Hemtt  v. 
Bohultz,  180  U.  S.  139,  45  L.  ed.  463,  21 
Sup.  Ct.  Rep.  309,  that  the  express  direction 
to  withdraw  lands  in  the  place  limits  was 
the  foundation  of  an  implied  prohibition  on 
a  withdrawal  of  lands  within  the  indemnity 
limits.  The  purpose  and  effect  of  a  with- 
drawal are  not  to  vest  any  title  in  the  bene- 
ficiary of  the  grant,  but  to  preserve  the 
lands  from  private  entry  in  order  that  when 
the  time  arrives  the  grantee  may  receive  the 
full  measure  of  its  grant.  As  said  in  Me- 
uotti  V.  Dillon,  167  U.  S.  703,  720,  721,  42 
L.  ed.  333,  339,  17  Sup.  Ct.  Rep.  945,  951: 
"It  is  true,  as  said  in  many  cases,  that 
the  object  of  an  executive  order  withdraw- 
ing from  pre-emption,  private  entry,  and 
sale  lands  within  the  general  route  of  a 
railroad,  is  to  preserve  the  lands,  unencum- 
bered, until  the  completion  and  acceptance 
of  the  road.  .  .  .  That  order  took  these 
lands  out  of  the  public  domain  as  between 
the  railroad  company  and  individuals,  but 
they  remained  public  lands  under  the  full 
control  of  Congress,  to  be  disposed  of  by  it 
in  its  discretion  at  any  time  before  they  be- 


came the  properly  of  the  company  under  an 

accepted  aeftnite  location  of  its  road.'' 

This  language  was  quoted  with  approval 
in  United  States  v.  Oregon  A  0.  R,  Oo.  176 
U.  S.  28,  48,  44  L.  ed.  358,  366,  20  Sup.  Ct 
Rep.  261. 

Again,  in  Northern  P,  B.  Co,  v.  iftisser- 
Sauntry  Land,  Logging  A  Ufa,  Co.  168  U. 
S.  604,  607,  42  L.  ed.  596,  697,  18  Sup.  Ct 
Rep.  205,  206,  we  said: 

^The  withdrawal  by  the  Secretary  in  aid 
of  the  grant  to  the  state  of  Wisconsin  was 
valid,  and  operated  to  withdraw  the  odd- 
numbered  sections  within  its  limits  from 
disposal  by  the  land  officers  of  the  jgovem- 
ment  under  the  general  land  laws.  The  act 
of  the  Secretary  was  in  effect  a  reservation." 

And  the  same  doctrine  has  been  affirmed^ 
in  many  cases.  ^ 

*  Turnioig  to  the  rulings  of  the  Land  De-* 
partment,  in  Bestetun  v.  8t.  Paul,  M.  d  U. 
R.  Co,  12  Land  Dec  27,  28,  it  was  said  by 
Secretary  Noble: 

"The  legal  effect  of  the  withdrawal  is  to 
preclude  the  disposal  of  the  land  covered 
thereby  under  any  of  the  land  laws.  In 
other  words,  so  long  as  the  withdrawal  re- 
mains in  force,  the  land  covered  thereby  ia 
simply  held  for  the  purpose  for  which  the 
withdrawal  was  made." 

And  again,  in  the  same  volume,  in  Be 
Chicago,  St.  P.  M.  6  0.  B.  Co.  (pp.  259, 
201): 

"In  the  case  of  Biley  v.  Welles  [154  U.  & 
578  and  19  L.  ed.  648,  14  Sup.  Ct  Rep. 
1166],  referred  to  and  quoted  in  the  Shire 
Case  [10  Land  Dec.  85],  it  was  said  by  the 
Supreme  Court  that  settlement  upon  and 
possession  of  land  within  the  limits  of  an 
executive  withdrawal  were  'without  right,* 
and  that  the  subsequent  recognition  by  the 
land  officers  of  such  settlement  and  possea- 
SLon,  and  the  nermission  to  the  party  to 
make  proof  ana  entry  under  the  pre-emp* 
tion  law,  and  the  issuing  patent  'were  acta 
in  violation  of  law  and  void.'    ''^^«  '*•"«  **♦ 


This  case  of 
Riley  v.  Welles  has  never  been  overruled  or 
modified,  but  has  been  referred  to  and  ap- 
proved in  a  number  of  the  decisions  of  the 
Supreme  Court,  and  must  therefore  be  ac- 
cepted as  expressing  the  opinion  of  that 
tribunal  as  to  the  absolute  invalidity  of  set- 
tlements upon  lands  withdrawn  by  executive 
order." 

In  Re  Hans  Oleson,  28  Land  Dec.  25,  31, 
Secretary  Bliss  thus  defined  the  word  "with- 
drawal:^' 

"In  the  nomenclature  of  the  public  land 
laws  the  word  'withdrawal'  is  generally 
used  to  denote  an  order  issued  by  the  Presi- 
dent, Secretary  of  the  Interior,  Commission- 
er of  the  Oeneral  Land  Office,  or  other  prop- 
er officer,  whereby  public  lands  are  withheld 
from  sali»  and  entry  under  the  general  land 
laws,  in  order  that  presently  or  ultimately 
they  may  be  applied  to  some  designated 
public  use,  or  disposed  of  in  sooie  special 
way.  Sometimes  these  orders  are  not  nmde 
until  there  is  an  immediate  necessity  there- 
for, but  more  frequently  the  necessity  for 
their  makins  is  anticipated." 

And    in    the    same    volume    {Inmam    T» 
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yorth^m  P.   JC.   Co.)    the  same   Secretaiy 
^  uses  this  language  (pp.  95,  100) : 
J     "From  the  authorities  cited  the  following 

•  rules  are  clearly^dedudble :  First.  Subject 
only  to  the  control  and  power  of  disposition 
remaining  in  Congress,  an  anticipatory 
withdrawal,  whether  legislative  or  execu- 
live,  during  the  time  it  remains  in  force, 
withholds  the  lands  embraced  therein  from 
other  appropriation  or  disposition,  and  pre- 
vents the  acquisition  of  any.  legal  or  equit- 
able title  or  right  by  settlement  or  entry  in 
violation  of  such  withdrawal." 

Similar  declarations  may  be  found  in  al- 
most every  volume  of  the  Land  Decisions. 

In  the  execution  of  this  Northern  Pacific 
land  grant  many  withdrawals  were  made  aa 
called  for  from  time  to  time  along  the  line 
of  general  route,  and  the  Land  Department 
has  uniformly  recognized  the  validity  and 
effect  of  such  withdrawals.  In  Northern  P. 
R.  Co.  V.  Presaey,  2  Land  Dec  551,  it  ap- 
peared that  Pressev  settled  upon  a  tract 
within  40  miles  of  the  line  of  seneral  route ; 
that  the  lands  at  the  time  of  nis  settlement 
were  unsurve^ed;  that  after  survey  he 
made  application  for  a  homestead  entry,  and 
it  was  held  that  he  acquired  no  rights  by 
his  settlement,  inasmucn  as  the  land  had 
been  withdrawn  by  order  of  the  Land  De- 
partment, Secretary  Teller  saying  (p.  553) : 

"The  eettlement  l^  Pressey  upon  the  odd 
eection  was  clearly  in  violation  of  the  order 
€i  withdrawal,  and  he  could  acquire  no 
rights  or  equities  under  such  a  settlement." 

In  Northern  P.  R.  Co.  v.  Miller,  7  Land 
Dec.  100^  a  case  in  which  the  implied  pro- 
hibition of  the  withdrawal  of  indemnity 
lands  was  first  distinctly  decided  in  the 
land  Department,  Secretary  Vilas  said  (p. 
110)  in  reference  to  the  withdrawal  of 
lands  within  the  place  limits  of  the  line  of 
general  route: 

"Thus  the  action  of  the  company  and  of 
the  department  co-operated  to  give  official 
determination  to  the  fact  upon  which  the 
statute  became  applicable,  both  to  withdraw 
the  odd-numbered  sections  and  to  double  the 
minimum  price  of  the  even-numbered  sec- 
tions, and  both  effects  were  formally  recog- 
nized and  declared.  It  cannot  be  doubted 
that,  had  no  other  action  been  taken  before 
the  line  of  the  road  for  construction  was 
definitely  located,  this  action  in  r^ard  to 
othe  line  of  the  general  route  of  18/0  must 
^have  remained  continuously  operative  upon 

•  all  lands  within  the  limit  of  40  miles  on 
either  side  of  the  line  so  established.  So 
obvious  is  this,  indeed,  that  from  the  mouth 
of  the  Walla  Walla  river,  westwardly  along 
the  Columbia,  that  withdrawal  remains  to 
this  day  obligatory  and  operative  by  force 
of  the  statute  and  of  that  location. 

"If  authority  be  wanting  to  so  manifest 
a  proposition,  it  is  found  in  the  following 
language  of  the  Supreme  Court  in  the  case 
already  referred  to** 

In  McClure  v.  Northern  P.  R.  Co.  9  Land 
Dec.  155,  in  an  opinion  bv  Secretary  Noble, 
it  was  held  that,  "when  the  map  of  general 
route  was  filed,  the  withdrawal  thereunder 
became  at  once  effective,  and  reserved  from 


general  disposal  the  odd-numbered  sections 
embraced  therein." 

In  Northern  P.  R.  Co.  r.  Collins,  14  Land 
Dec.  484,  it  was  again  decided  by  the  same 
secretaiy  that  "lands  withdrawn  for  ths 
benefit  of  said  grant  are  not  subject  to  set- 
tlement." 

In  Central  P.  R.  Co.  T.  Beck,  19  Land 
Dec.  100,  which  was  also  a  settlement  upon 
unsurveyed  land  within  the  place  limits  of 
the  general  route  of  the  road,  and  in  which 
a  withdrawal  had  been  ordered  in  accord- 
ance with  the  provisions  of  the  act  making 
the  grant.  Secretary  Smith,  sustaining  the 
title  of  the  railroad  company,  said  (p. 
103) : 

"I  am  clearly  of  the  opinion  that,  after 
the  withdrawal  made  upon  the  map  of  gen- 
eral route,  no  rights  could  be  acquired  ad- 
verse to  the  company  by  settlement  upon 
the  land,  and  that  a  settlement  so  made, 
even  though  it  existed  at  the  date  of  the  fil- 
ing of  the  map  of  definite  location,  would 
not  serve  to  except  the  land  settled  upon 
from  the  operation  of  the  grant  to  said  com- 
pany." 

In  the  very  last  volume  of  the  Land  Deci- 
sions (vol.  30,  p.  247),  in  respect  to  the 
Southern  Pacific  Railroad  Company,  whose 
panting  act  contained  a  similar  provision 
m  reference  to  withdrawal  on  the  filins  of 
a  map  of  general  route,  it  was  said  by  Seo- 
retary  Hitchcock  (p.  249) : 

"As  between  individual  claimants  and  the 
company  no  claim  could  be  predicated  upon 
settlement  or  entry  made  after  the  filing  ol^ 
the  map  of  ^general  route,  and  as  against  h 
such  claims  the  grant  in  effect  was  opera-* 
tive   from   April   8,    1871,  the  date   upon 
which  the  map  of  general  route  was  filea." 

So  that  from  the  beginning  until  the  pres- 
ent time  in  construing  this  grant  and  others 
containing  like  provision  there  has  been  aa 
unbroken  line  of  decisions  in  the  Land  De- 
partment to  the  effect  that  a  withdrawal 
made  on  the  filing  of  the  map  of  general 
route  prevents  any  private  claims  attaching 
to  the  odd-numbered  sections  of  land;  and 
this  whether  the  lands  were  surveyed  or  un- 
surveyed. Indeed,  when  Congress  in  the  6th 
section  expressly  declared  that  the  lands 
"shall  not  be  liable  to  sale  or  entry  or  pre- 
emption before  or  after  they  are  surveyed," 
it  would  seem  as  though  it  had  made  every 
provision  which  language  was  capable  of  ex- 
pressing to  reserve  from  private  entry  for 
the  benefit  of  the  railroad  company  all  odd- 
numbered  sections,  surveyed  or  unsurveyed, 
within  the  place  limits  of  the  line  of  gen- 
eral route. 

I  have  already  quoted  from  Hetoitt  r, 
Schultz  in  reference  to  the  duty  of  follow- 
ing, in  case  of  ambiguity,  the  construction 
given  to  a  statute  by  the  department 
charged  with  the  execution  of  such  statute. 
That  doctrine  was  there  applied  although  it 
appeared  that  the  practice  of  the  depart- 
ment during  the  building  of  the  railroad 
had  been  one  way  and  only  changed  after 
its  completion,  and  the  latter  construction 
was  upheld  by  this  court  as  the  ruling  of 
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the  department.    It  was  said  (p.  156,  L.  ed. 
p.  472,  Sup.  Ct.  Rep.  p.  315) : 

*^t  was  admitted  at  the  hearix^  that  the 
oonstructioD  of  the  Northern  Pacific  act  of 
1864  annoimced  by  Secretary  Vilas  had  been 
adhered  to  in  the  administration  of  the  pub- 
lic lands  by  the  Land  Department.  We  are 
DOW  asked  to  overthrow  that  construction  by 
holding  that  it  was  competent  for  the  Land 
Department,  iounediately  upon  the  definite 
location  of  the  line  of  the  railroad,  to  with- 
draw from  the  settlement  laws  all  the  odd- 
numbered  sections  within  the  indemni^ 
limits  as  defined  b^  the  act  of  Congress,  if 
this  were  done  it  is  to  be  apprehended  that 
f^reat,  if  not  endless,  confusion  would  ensue 
in  the  administration  of  the  public  lands, 
and  that  the  rights  of  a  vast  number  of  peo- 
ple who  have  acquired  homes  under  the  pre- 
emption and  homestead  laws,  in  reliance  up- 
00  oo  the  ruling  of  Secretary  Vilas  and  his  suc- 
JJjoessors  in  olfice,  would  be  destroyed." 
•  *Now  we  have  a  case  in  which  the  nilii^  of 
the  department  has  been  unchanged  from  the 
oommencement  to  the  present  time, — a  rul- 
ing which  Secretary  Vilas  in  7  Land  Dec. 
supra,  called  "so  manifest  a  proposition," 
and  it  is  wholly  disregarded.  The  recent 
and  temporaiT^  ruling  of  the  Land  Depart- 
ment was  in  the  former  case  sustained  in  or- 
der, as  was  said,  to  protect  the  settler.  Here 
the  continuous  practice  of  the  department  is 
disregarded,  and  the  patent  issued  by  it  to 
the  railroad  company  is  overthrown. 

Still  again,  the  company,  by  reason  of  S  6, 
believiiw  that  a  withdrawal  was  to  be  made 
which  £ould  operate  to  its  benefit,  filed  a 
map  of  general  route,  and  a  withdrawal  was 
made  of  the  odd-numbered  sections  of  land. 
It  is  now  held  that  such  withdrawal  did  not 
withdraw  the  odd-numbered  sections  from 
entry  and  sale,  but  they  remained  still  open 
to  entry  or  purchase  under  the  land  laws. 
If  that  be  the  true  construction,  it  follows 
that,  whereas,  if  the  company  had  filed  no 
map  of  general  route,  no  one  would  know 
where  its  line  of  road  was  to  be  until  after 
it  filed  the  map  of  definite  location,  and  then 
the  title  would  attach  to  all  odd-numbered 
sections  not  burdened  with  existing  claims. 
But  by  filing  the  map  of  ^neral  route,  as  it 
did  eleven  years  before  filing  the  map  of  defi- 
nite location,  it  notified  everybody  of  the 
proposed  route,  and  so  all  settlers  could  take 
advantase  of  that  knowledge  and  enter  the 
odd-numoered  sections  contiguous  thereto. 
Having  this  knowledge  of  where  the  line  was 
to  be  located,  of  course  settlers  would  come 
as  near  to  that  line  as  possible,  in  order  to 
take  advantage  of  the  increased  value  com- 
ing from  the  construction  of  the  road,  and  so 
taking  advantage  of  the  notice  given  would 
deplete  the  grant  of  lands  which  Congress 
had  intended  for  the  benefit  of  the  company. 
But  this  question  has  been  definitely  de- 
cided by  this  court.  BuUm  v.  Northern  P, 
R.  Co.  110  U.  S.  55,  30  L.  ed.  330,  7  Sup.  Ct 
Rep.  100.  That  was  an  action  brought  by 
the  railroad  company  for  the  possession  of  a 
tract  of  land  within  40  miles  of  the  general 
route  as  also  of  the  line  of  definite  location 
of  plaintiff's  road.    The  defendant  entered 


upon  the  land  in  October,  1871,  he  at  the  a 
time  possessing  all  the  qualifications  of  a)J 
pre-emptor  and* intending  to  obtain  title  by* 
pre-emption.  At  that  time  the  tract  was, 
with  others,  in  the  occupation  of  the  Sioux 
Indians.  An  agreement  for  the  surrender 
l^  the  Indians  of  all  their  rights  was  ratifi^ 
on  Mav  19,  1873.  On  May  26,  1873,  the  com- 
pany filed  in  the  Land  Department  its  map 
of  definite  location.  The  defendant  was 
therefore  in  occupation  of  the  tnict  with  in- 
tent to  pre-einpt  it  for  seven  days  after  tho 
rights  of  the  Indians  had  ceased  and  before 
the  filiog  of  the  map  of  definite  location.  So 
if  the  opinion  of  the  court  now  announced 
had  prevailed  the  defendant  was  entitled  to 
hold  that  tract  as  against  the  company.  On 
the  11th  of  August,  1873,  he  presented  his 
application  for  entry,  which  was  refused, 
and  refused  because  it  was  within  the  40- 
mile  limit,  as  shown  by  a  map  of  general 
route  filed  on  February  21,  1872.  This  pre- 
sents the  precise  question  here  involved. 
The  unanimous  opinion  of  the  court  sua- 
tained  the  action  of  the  Land  Department  in 
refusing  defendant's  application  to  enter, 
and  confirmed  the  title  of  the  railroad  com* 
pany.  In  the  course  of  the  opinion,  by  Mr. 
Justice  Field,  it  was  said  (p.  72,  L.  ed.  p. 
336,  Sup.  Ct  Rep.  p.  108) : 

''When  the  general  route  of  the  road  is 
thus  fixed  in  good  faith,  and  information 
thereof  given  to  the  Land  Department  by 
filins  the  map  thereof  with  the  Commission- 
er of  the  General  Land  Oflice,  or  the  Secre- 
tary of  the  Interior,  the  law  withdraws  from 
sale  or  pre-emption  the  odd  sections  to  the 
extent  of  40  miles  on  each  side.  The  object 
of  the  law  in  this  particular  is  plain;  it  is 
to  preserve  the  land  for  the  company  to 
which,  in  aid  of  the  construction-  of  the 
road,  it  is  grsnted.  .  .  .  Nor  is  ther« 
anythiii^  inconsistent  with  this  view  of  the 
0th  section  as  to  the  general  route.  In  the 
clause  in  the  3d  section  making  the  grant 
operative  only  upon  such  odd  sections  as 
have  not  been  reserved,  sold,  granted,  or 
otherwise  appropriated,  and  to  which  pre- 
emption and  other  rights  and  claims  have 
not  attached,  when  a  map  of  the  definite 
location  has  been  filed.  The  3d  section  does 
not  embrace  sales  and  pre-emptions  in  cases 
where  the  6th  section  declares  that  the  land 
shall  not  be  subject  to  sale  or  pre-emption. 
The  two  sections  must  be  so  construed  as 
to  give  effect  to  both,  if  that  be  practicable."  o 

This  decision,  rendered  seventeen  years  Jg 
ago,  has  never  hitherto *been  overruled.  It* 
was  reaffirmed  in  Bt.  Pa/ul  d  P.  R,  Co,  v. 
Northern  P.  R.  Co.  139  U.  S.  1,  17,  18,  35 
L.  ed.  77,  84,  11  Sup.  Ct  Rep.  389,  394,  395, 
in  which,  speaking  for  a  unanimous  court, 
^Ir.  Justice  Field  said: 

''Besides  the  withdrawal  made  by  tho 
Secretary  of  the  Interior  of  lands  within 
the  40-mile  limit,  on  the  13th  of  August, 
1870,  preserved  the  lands  for  the  benefit  of 
the  Northern  Pacific  railroad  from  the  oper- 
ation of  any  subsequent  grants  to  other 
companies  not  specificallv  declared  to  cover 
the  premises.  The  Northern  Pacific  act  di- 
rected that  the  President  should  cause  th« 
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lands  to  be  surneyed  40  miles  in  width  on 
botb  sides  of  the  entire  line  of  the  road, 
after  the  general  route  should  be  fixed  and 
as  fast  as  might  be  required  by  the  con- 
struction of  the  road,  and  provided  that  the 
odd  sections  of  lands  granted  should  not  be 
liable  to  sale,  entry,  or  pre-emption  before 
or  after  they  were  surveyed,  except  by  the 
company.  They  were  therefore  excepted  by 
that  legislation  from  grants,  independently 
of  the  withdrawal  by  the  Secretary  of  the 
Interior.  His  action  in  formally  announ- 
cing their  withdrawal  was  only  giving  pub- 
licity to  what  the  law  itself  declared.  The 
object  of  the  withdrawal  was  to  preserve 
the  land  unencumbered  until  the  completion 
and  acceptance  of  the  road.  .  .  .  After 
such  withdrawal  no  interest  in  the  lands 
granted  can  be  acquired,  against  the  rights 
of  the  company,  except  by  special  legisla- 
tive declaration,  nor,  indeed,  m  the  absence 
of  its  announcement,  after  the  general  route 
is  fixed." 

In  the  opinion  of  the  majority  some  later 
cases  are  referred  to  which  are  said  to  qual- 
ify the  decision  in  Buttz  v.  Northern  P,  R. 
Co.  But  even  the  slightest  attention  to 
what  was  decided  in  those  cases  shows  that 
in  no  manner  do  they  qualify  or  limit  that 
decision  so  far  as  it  affects  the  present 
question.  Before  noticing  those  cases  it  is 
well  to  consider  what  was  the  purpose  and 
effect  of  §  6.  It  was  not  a  granting  section. 
It  did  not  purport  to  give  title  to  anything 
to  the  company.  Its  whole  scope  and  ef- 
fect was  to  withdraw  from  sale,  entry,  or 
pre-emption  the  odd-numbered  sections  in 
order  that  when  the  company  filed  its  map 
^of  definite  location  it  might  secure  those 
e  odd-numbered  sections.  The  grant  was 
»  made  only  by  §  3  and  attached  to  particular 
lands  when  the  map  of  definite  location  was 
filed,  but  the  proposition  laid  down  in  the 
Buttz  Case — and  the  proposition  I  am  con- 
tending for  here — is  that  this  plaintiff  in 
error  could  acquire  nothing  by  his  entir 
upon  an  odd-numbered  section  after  the  fil- 
ing of  the  map  of  general  route  and  the 
withdrawal;  that  the  tract  was  therefore 
free  from  a  claim  of  any  kind  when  the  map 
of  definite  location  was  filed«  and  so  there 
was  nothing  to  prevent  the  railroad  com- 
pany from  receiving  title. 

Now  the  cases  referred  to  are  8t,  Paul  ^ 
P.  R.  Co,  ▼.  Northern  P.  R,  Co,  139  U.  S.  1, 
35  L.  ed.  77,  11  Sup.  Ct.  Rep.  389;  United 
States  V.  Northern  P.  R,  Co,  162  U.  S.  284, 
38  L.  ed.  443,  14  Sup.  Ct  Rep.  598;  North- 
ern P.  R,  Co.  V.  Bandera,  166  U.  S.  620,  41 
L.  ed.  1139,  17  Sup.  Ct.  Rep.  671;  Menotti 
V.  Dillon,  167  U.  S.  703,  42  L.  ed.  333,  17 
Sup.  Ct.  Rep.  945;  United  States  y.  Oregon 
d  C.  R,  Co,  176  U.  S.  28,  44  L.  ed.  358,  20 
Sup.  Ct.  Rep.  261;  Wilcow  v.  Eastern  Ore- 
gon Land  Co.  176  U.  S.  551,  44  L.  ed.  368, 
^0  Sup.  Ct.  Rep.  269,  and  Messinger  v. 
Eastern  Oregon  La/nd  Co,  176  U.  8.  58,  44 
L.  ed.  370,  20  Sup.  Ct.  Rep.  271.  After 
-quoting  from  the  opinions  in  some, — ^the 
«ourt  sums  up  by  sayinjg:  'The  cases  above 
•cited  definitely  determine  that  the  railroad 
•company  acquired  no  vested  interest  in  any 


particular  section  of  land  until  after  a  deH- 
uite  location  was  shown  by  an  aooepted  map 
of  its  line."  This  is  a  proposition  amonst^e 
A,  B,  C's  of  public  land  law  and  needed  no 
authorities  in  support  thereof.  But  that 
proposition  throws  no  li^ht  on  the  (pestion 
as  to  the  scope  of  the  withdrawal  given  \yj 
§  6,  and  when  the  cases  themselves  are  re- 
ferred to  not  one  of  them  confiicts  with  ttia 
proposition  I  have  heretofore  laid  down.  I 
have  already  shown  what  was  decided  in 
8t,  Paul  d  P.  R.  Co,  V.  Northern  P.  R.  Co. 
a.nd  need  not  repeat.  In  United  States  ▼• 
Northern  P.  R,  Co.  it  appeared  that  th« 
Northern  Pacific  Railroad  Company  had  at- 
tempted to  locate  a  line  from  rortland  di- 
rectly north  to  Pu^et  sound,  and  in  1865 
had  filed  a  map  of  the  general  route  thereof. 
Such  a  line  was  not  within  the  authority 
granted  by  the  act  of  Congress  incorporat- 
ing the  Northern  Pacific  Railroad  Company. 
On  May  4,  1870,  Confess  made  a  land  grant 
to  the  Oreeon  Central  Railroad  Company 
which  included  some  of  the  lands  within  the 
40 -mile  limits  of  the  above-mentioned  gen- 
eral route.  On  May  31,  1870,  and  twenty- A 
seven  days  after  the  grant  to  the  Oregon  S 
Central  Railroad^Company,  Congress  passed  * 
an  act  which  authorized  the  Northern  Pacifio 
company  to  construct  a  line  from  Portland 
to  Puget  sound,  with  the  privil^res  and 
^ants  provided  for  in  the  original  act  ol 
incorporation,  and  it  was  held  that  the 
rights  of  the  Oregon  Central  Railroad  Com- 
pany antedated  and  were  superior  to  thoee 
of  the  Northern  Pacific.  First  in  time,  first 
in  right,  is  as  to  lands  within  place  limits 
the  settled  rule  of  railroad  land  grants. 
What  possible  bearins  this  decision  can 
have  upon  the  case  before  us  it  is  hard  to 
conceive.  In  Northern  P,  R.  Co.  v.  Banders 
the  lands  in  controvert^  were  claimed  as 
mineral  lands,  and  applications  for  entry 
of  them  as  such  were  pending  in  the  Land 
Department.  The  court  had  held  in  Barden 
V.  Northern  P.  R.  Co.  164  U.  S.  288,  38  L. 
ed.  992,  14  Sup.  Ct.  Rep.  1030,  that  mineral 
lands  did  not  pass  unaer  the  grant  to  the 
railroad  compai^,  and  that  whether  they 
were  known  or  not  known  to  be  minertJ 
lands  at  the  time  of  the  filing  of  the  map 
of  definite  location  was  immaterial.  Of 
course,  it  followed  that  whether  they  were 
known  or  not  known  at  the  time  of  the  fil- 
ing of  the  map  of  the  general  route  was  also 
immaterial.  The  lands  were  of  such  a  char- 
acter as  could  not  in  any  event  pass  to  the 
railroad  company  any  more  than  the  even- 
numbered  sections.  They  were  not  with- 
drawn by  filing  the  map  of  general  route; 
they  did  not  pass  by  filing  the  map  of  defi- 
nite location.  The  four  remaining  cases  all 
proceeded  upon  the  one  proposition  that  the 
mere  filing  of  the  map  of  general  route  does 
not  preclude  Congress  from  making  subse- 
quently thereto  and  prior  to  the  filing  of  the 
map  of  definite  location — ^that  is,  prior  to  the 
time  when  title  vested  in  the  company — any 
other  specific  grant  of  the  reserved  lands. 
In  other  words,  until  the  proposed  ffrantee 
shall  have  done  all  that  is  neoeasary  to  vest 
title  in  it,  there  remains  in  Congress  the 
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power  to  make  other  disposition  of  the 
lands.  But  this  was  no  new  doctrine  in  the 
public  land  law.  It  was  laid  down  in  Frit' 
lie  y.  Whitney,  0  Wall.  187,  19  L.  ed.  668 ; 
in  the  well-known  Yoaemite  Valley  Case,  15 
Wall.  77,  aub  nom.  Hutohinga  ▼.  Law,  21 
L.  ed.  82;  and  has  been  followed  in  many 
cases  since.  Of  course,  Congress  could,  at 
ee  any  time  before  the  filing  of  the  map  of  defl- 
£  nite  location  and  while  the  title  of  the  com- 

•  pany  was  still  inchoate,  reserve  any^of  the 
lands  for  military  or  other  purposes,  or 
make  a  specific  grant  of  them  to  individu- 
als or  corporationa  But,  as  said  in  Bt. 
Paul  d  I\  R.  Oo,  V.  northern  P,  R.  Co.  130 
U.  S.  1,  35  L.  ed.  77,  11  Sup.  Ot.  Rep.  389, 
"after  such  withdrawal  no  interest  in  the 
lands  granted  can  be  acquired  agaii»t  the 
rights  of  the  company,  except  by  special 
legislative  declaration,''  and  in  this  case 
tliere  has  been  no  such  legislative  declara- 
tion. 

But  it  is  said  that  the  case  of  the  plain- 
tiff in  error  is  "placed  on  impregnable 
f round  by  the  act  of  May  14,  1880  (chap. 
0  [21  Stat,  at  L.  140,  U.  S.  Comp.  Stat. 
1001,  p.  1302])."  I  pass  the  proposition 
that  this  is  a  general  act  for  the  relief  of 
settlers  on  public  lands  and  the  familiar 
doctrine  that  a  general  law  passed  after  a 
special  act  does  not  interfere  with  the  pro- 
visions of  that  act,  provided  there  is  room 
for  the  operation  of  ooth,  and  there  is  am- 
ple room  for  the  operation  of  this  act  on 
public  lands  gjenerally  without  interfering 
with  the  special  provisions  made  in  the 
Northern  Pacific  grant.  But  the  act  Itself 
has  no  force  whatever  as  applied  to  the 
present  question.  The  provision  is  that  one 
who  is  a  settler  on  any  of  the  publio  lands 
of  the  United  States  ''with  tba  ii^entioq  of 
claiming  the  same  under  the  homestead  laws, 
shall  be  allowed  the  same  tim4  to  file  his 
homestead  application  and  perfeot  his  origi* 
nal  entry  in  the  United  States  land  oflBce  as 
is  now  allowed  to  settlers  nnder  the  pre- 
emption laws  to  put  their  claims  on  record, 
ana  his  right  shall  relate  back  to  the  date 
of  settlement,  the  same  as  if  he  had  settled 
under  the  pre-emption  lawa"  If  we  turn 
to  the  pre-emption  law  we  find  (Rev.  Stat. 
§  2264)  that  a  person  intending  to  pre- 
empt shall,  "within  thirty  days  after  the 
date  of  such  settlement,  file  with  the  regis- 
ter of  the  proper  district  a  written  state- 
ment." That  is,  the  pre-emptioner  had  thir- 
ty days  after  settlement  within  which  to 
make  his  entry,  while  when  we  turn  to  the 
homestead  law  (Rev.  Stat  {2800)^  we  find 
that  a  party  seeking  to  homestead  "shall, 
upon  application  to  the  re^ster  of  the  land 
oflice  in  which  he  is  about  to  make  such  en- 
try, make  affidavit  .  .  .  that  his  entry 
is  made  for  the  purpose  of  actual  settlement 
and  cultivation."  In  other  words,  his  right 
is  initiated  by  the  application  to  enter,  and 
^  does  not  relate  back  to  any  settlement,  and 
Sthis  statute  simply  gives  him  a  right  of 

•  thirty  days'  occupancy  ^before  making  his 
application  to  enter.  How  such  a  statute, 
equalizing  the  rights  of  one  seeking  to  make 
a  homestead  entry  with  those  of  one 

•  [U.  8.  Oomp.  8t  1901.  p.  1S89.] 


ing  to  make  pre-emption,  can  have  any  per^ 
tinency  to  the  question  before  us,  passes  my 
comprehension. 

Again,  several  pages  of  the  opinion  are 
taken  up  with  references  to  quotations  from 
opinions  in  the  Land  Department  as  to  the 
meaning  of  the  term  "occupied  by  homestead 
settiera"  Here,  again,  I  am  unable  to  see 
the  pertinency  of  these  referencea  If  thero 
had  been  no  withdrawal,  and  the  question 
arose  as  to  the  effect  of  plaintiff  in  error's 
occupancy  of  the  land  as  against  the  rights 
of  the  company  obtained  by  the  map  of  defi* 
nite  location,  these  authorities  might  be 
worth  considering,  but  they  throw  no  light 
upon  the  effect  of  the  withdrawal,  which  ia 
the  question  before  ua 

The  fact  that  this  tract  was  not  surveyed 
at  the  time  the  plaintiff  in  error  entered  up- 
on it,  nor  until  after  the  completion  of  the 
road,  is  immaterial.  By  the  terms  of  8  & 
the  prohibition  against  sale,  entry,  or  pre* 
emption  extended  to  lands  ''before  or  after 
they  are  surveyed."  Reference  is  made  to 
several  cases  in  \riiich  we  held  that  tha 
rights  of  a  settler  were  not  lost  by  the  fail- 
ure of  the  government  to  make  a  survev 
prior  to  his  occupation.  But  those  deci- 
sions were  to  the  effect  that  the  settler  loses 
nothing  by  the  neglect  of  the  government 
Here  it  is  held  that  he  gains  sociiething.  If 
the  survey  had  been  completed  before  ha 
commenced  his  occupation,  and  he  could  not 
then  enter  an  odd-numbered  section,  surely 
he  could  not,  in  face  of  the  prohibition  of 
the  section^  enter  the  land  after  it  had  been 
surveyed.  If,  instead  of  going  upon  lands 
that  had  been  surveyed,  the  settler  chose  to 
go  Into  unsurveyed  territory,  he  took  his 
chances  of  placiqg  his  improvements  upon 
an  odd  or  even-numbered  section.  If  he 
placed  them  upon  what  proved  to  be  an  odd- 
numbered  section,  he  acquired  no  right  as 
against  the  grant  to  the  company.  If  he 
put  them  on  what  proved  to  be  an  even- 
numbered  section,  he  would  be  compelled  to 
pay  the  government  double  price.  In  the 
latter  event  does  anvone  for  a  moment  sup- 
pose that  it  would  be  an  answer  to  the  de- 
mand for  a  double  price  that  the  sovem-^ 
ment  had  failed  to  make  a  survey  before  he|J 
chose  to  occupy  the  land  and  make*improve-* 
ments  thereon?  The  construction  placed  bT 
the  majority,  not  only  takes  from  the  rail- 
road company  the  land  which  was  granted 
to  it,  but  deprived  the  government  of  that 
which  it  intended  to  obtain,  a  double  price 
for  the  lands  it  reserved  for  sale. 

Finally,  I  may  say  this  decision  clouds 
the  title  to  all  the  lands  granted  to  the  rail- 
road company.  At  the  time  the  map  of  defi- 
nite location  was  filed,  as  well  as  at  the 
time  the  road  was  completed,  there  was  mit 
on  the  records  of  the  Land  Department  a 
single  word  or  mark  which  indicated  to  any- 
body that  plaintiff  in  error  was  on  the  land 
or  claiming  it,  or  that  the  title  of  the  rail- 
road company  was  other  than  perfect.  But 
because  plaintiff  in  error  was  on  the  land  it 
is  held  that  the  patent  of  the  government 
to  the  railroad  company  convey^  to  it  no- 
title,  and  that  this  occupant  by  parol  testi- 


I»0 


28  SUPREME  OOUBT  BEPOBTSR. 


Oct.  Tsbm; 


1110117  maj  show  the  fact  of  hia  occupancy 
and  oyerthrow  the  record  title.  Tet  this 
oourt  unammously  held  in  Northern  P.  R. 
Co.  ▼.  Colbum,  164  U.  S.  383,  41  L.  ed.  470, 
17  Sup.  Ct.  Rep.  98,  that  mere  occupation, 
unaccompanied  by  the  filing  of  a  claim  in 
the  land  office,  did  not  exclude  a  tract  from 
the  operation  of  the  land  cprant.  And  that 
there  was  no  oversight  or  lack  of  attention 
to  this  particular  matter  is  shown  by  the 
fact  that  the  United  States  promptly  filed 
a  brief  of  thirty-six  pases,  ouoting  the  prin- 
cipal land  decisions  referred  to  in  the  opin- 
ion of  the  majority,  and  asked  the  court  to 
reoonaider  its  decision,  which  application 
was  denied  without  dissent.  Indeed,  as  ap- 
pears from  the  authorities  cited  in  that 
opinion,  the  conclusion  was  in  accord  with 
prior  rulings,  to  the  effect  that  there  must 
be  something  of  record  in  the  Land  Depart- 
■lent  to  support  the  oontentioD  of  an  ad« 


right.  That  unanimous  opinion  of  the 
court  is  put  one  side  by  the  assertion  that 
the  land  there  in  controversy  had  been  sinr- 
yeyed,  while  in  this  it  had  not  been.  Ko 
distinction  was  made  in  the  discussion  be- 
tween surveyed  and  unsurveyed  lands,  no 
suggestion  that  it  affected  the  question  in 
the  idightest  degree,  and,  as  we  have  seen, 
the  prohibition  against  sale,  entry,  or  pre- 
emption in  §  6  extended  to  lands  unsurveyed 
as  well  as  surveyed.  How  can  one  say  in 
respect  to  any  tract  claimed  by  the  railroad  g 
company  that  it  was  not  at  the  time  of  thof^ 
filing  of  the  map  of  definito^location  in  the* 
occupation  of  someone  intending  to  pre- 
empt or  homestead  it?  If  auch  occupation 
is  sufficient  to  avoid  the  patent  of  the 
United  States,  has  the  company  aura  title 
to  any  lands? 

I   think  tha  judgment  oqght  to  be  ml* 
firmed. 
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Interstate  commerce — regulation  hy  Con- 
gress— prohibition  of  traffio  in  lottery 
fiokets. 

The  caiTla^  of  lottery  ticket*  from  one  state 
to  another  bj  an  express  oompany  engaged 
In  carrying  freight  and  packages  from  state 
to  state  ts  Interstate  commerce,  which  Con- 
gress^ under  Its  power  to  regnlate»  may  pro- 
hibit by  making  It  an  offense  against  the 
United  States  to  cause  such  tickets  so  to  be 
carried. 

[No.  2.1 

Argued  February  «7,  «S,  1901.  Ordered  for 
reargument  April  29, 1901,  Reargued  Oc- 
tober 16,  17,  1901,  Ordered  for  reargu- 
ment before  full  bench  "November  10, 1902, 
Reargued  December  15, 16, 1902,  Decided 
February  23,  1903. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  an  order  dismissing  a 
writ  of  habeas  corpus  to  inquire  into  a  de- 
tention under  a  warrant  charging  a  conspir- 
acy to  cause  lottery  tickets  to  be  carried 
from  one  state  to  another.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.   Merits   Rosentlial,    IXrilliam 
P.  Guthiie,  and  Joseph  B,  David  for  ap- 
pellant on  original  argument. 
,    Mr.  WUllBm.  D.  ^tlirle  for  appellant 
on  rearguments. 

Assistant  Attorney  OenenU  Beek  for  ap- 
pellee. 

Mr.  Justice  .Harlaa  delivered  the  opin- 
ion of  the  court: 

The  ^neral  question  arising  upon  this 
appeal  involves  the  constitutionalify  of  the 
Ist  section  of  the  act  of  Congress  ot  March 
Sd,  1895,  chap.  191,  entitled  '^  Act  lor  the 
Suppression  of  Lottery  Traffio  through  Na- 
tional and  Interstate  Commerce  and  the 
Postal  Sendee,  Subject  to  the  Jurisdiction 
and  Lows  of  the  United  States."  28  Stat, 
at  L.  963,  U.  S.  Comp.  Stat.  1901,  p.  3178. 
The  appeal  was  from  an  order  of  the  cir- 
cuit court  of  the  United  States  for  the 
northern  district  of  Illinois  dismissing  a 
writ  of  habeas  corpus  sued  out  by  the  ap- 
pellant Champion,  who  in  his  application 
complained  that  he  was  restrained  of  his 
liberty  b^  the  Marshal  of  the  United  States 

ei  in  violation  of  the  Constitution  and  laws  of 

gthe  United  States. 

•  *It  appears  that  the  accused  was  under  in- 
dictment in  the  district  court  of  the  United 
States  for  the  northern  district  of  Texas  for 
a  oonspiracy  under  {  6440  of  the  Revised 
SUtues  (U.  8.  Comp.  Stat.  1901,  p.  3676), 
providing  that  "if  two  or  more  persons  con- 
spire eiuier  to  commit  any  offense  against 
the  United  States,  or  to  defraud  the  United 
'{states  in  any  manner  or  for  any  purpose, 
and  one  or  more  of  such  parties  do  any  act 
to  effect  the  object  of  tne  conspiracy,  all 
23  a  C— 21. 
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the  parties  to  snoh  oonroiracy  shall  be  lia- 
ble to  a  penalty  of  not  less  than  one  thou- 
sand dollars  and  not  more  than  ten  thou- 
sand dollars,  and  to  imprisonment  not  mors 
than  two  years." 

He  was  arrested  at  Chicago  under  a  war- 
rant based  upon  a  ccwaplaint  in  writing,  un- 
der oath,  chuving  him  with  conspiring  with 
others,  at  Daluis,  in  the  northern  district  of 
Texas,  to  commit  the  offense  denounced  in 
the  above  act  of  1896;  and  the  object  of  tha 
arrest  was  to  compel  his  appearance  in  the 
Federal  court  in  Texas  to  answer  the  indiet- 
ment  against  him. 

The  Ist  section  ol  the  act  of  1896,  upon 
which  the  indictment  was  basedj  is  as  fol- 
lows: "I  1.  That  any  person  who  shall 
cause  to  be  brought  within  the  United 
States  from  abroad,  for  the  jpurpoee  of  dis- 
posing of  the  same,  or  deposited  in  or  car- 
ried bv  the  mails  of  the  United  States,  or 
carriea  from  one  state  to  another  in  tha 
United  States,  any  paper,  certifioate,  or  in- 
strument purporting  to  be  <Mr  represent  a 
ticket,  chance,  share*  or  interest  in  or  d^ 
pendent  upon  the  event  of  a  lottery,  so- 
called  gift  concert,  or  similar  enterprise,  ol- 
f eri^g  prises  dependent  upon  lot  or  ofasjiee. 
or  shall  cause  any  advertisement  of  such 
lottery,  schcalled  gift  concert,  or  similar 
enterprise,  offeriog  prizes  dependent  upoo 
lot  or  chance,  to  be  brought  into  the  United 
States,  or  deposited  in  or  carried  hj  tlis 
mails  of  the  united  States,  or  transferTsd 
from  one  state  to  another  io  the  same,  shall 
be  punishable  in  [for]  the  first  offense  faj 
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imprisonment  for  not  more  than  two  years, 
or  oy  a  fins  of  not  more  than  $1,000,  or 
both,  and  in  the  second  and  after  offensss  b^ 
such  imprisonment  only.**  28  Stat,  at  L. 
063.  U.  6.  Comp.  Stat.  1901,  p.  8178. 

The  indictment  charged,  in  its  first  count, 
that  on  or  about  the  1st  day  of  February, 
A.  D.  1899,  in  Dallas  ooun^,  Texas,  "C  F. 
Champion,  alias  W,  W.  Ogden,  W.  F.  Cham- 
ion,  and* Charles  B.  Paik  did  then  and 

lere  unlawfully,  knowingly,  and  felonious- 
ly conspire  together  to  commit  an  offense 
against  the  United  States^  to  wit,  for  the 
purpose  of  disposing  of  the  same,  to  cause 
to  be  carried  from  one  state  to  another  in 
the  United  States,  to  wit,  from  Dallas,  in 
the  state  of  Texas,  to  Fresno,  in  the  state  of 
California,  certain  papers,  certificates,  and 
instruments  purporting  to  be  and  repre- 
senting tickets,  as  they  then  and  there  well 
knew,  chances,  shares,  and  interests  in  and 
dependent  upon  the  event  of  a  lottery,  offer- 
iTig  prises  dependent  upon  lot  and  chance, 
that  is  to  say,  caused  to  be  carried,  as  afore- 
said, for  the  purpose  ol  disposing  of  the 
same,  papers,  certificates,  or  instruments 
purporting  to  be  tickets  to  represent  the 
chances,  shares,  and  interests  in  the  prises 
which  by  lot  and  chance  might  be  awarded 
to  persons,  to  these  grand  jurors  unknown, 
who  might  purchase  said  papers,  certifi- 
cates, and  instruments  representinig  and 
purporting  to  be  tickets,  as  aforesaid,  with 
the  numbers  thereon  shown  and  indicated 
and  printed,  which  by  lot  and  chance  should, 
OD  a  certain  day,  draw  a  prise  or  prissr  at 
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tlia  purported  lottery  or  chance  compaaj, 
to  wit,  at  the  purported  monthly  drawing 
of  the  so-called  Pan-American  Lottery  Com- 
pany,  which  purported  to  draw  monthly  at 
Asuncion,  Para^^y,  which  said  Pan- Amer- 
ican Lottery  Company  purported  to  be  an 
enterprise  offering  prizes  dependent  upoo 
lot  and  chance,  the  specific  method  of  such 
drawing  beio^  unknown  to  the  grand  jurors, 
but  which  said  papers,  certificates,  and  in- 
struments purporting  to  be  and  represent- 
ins  tickets  upon  their  face  purporting  to  be 

entitled  to  participation  in  the  drawing  for       ,_.   _     ,     .  .      ^     .  ^ 

a  certain  capital   prize  amounting  to  thei*Thcreupoo  he  sued  out  the  present  writ  of* 


sum  of  $32,000,  and  which  said  drawings  for 
said  capital  prize,  or  the  part  or  parts 
thereof  allotted  or  to  be  allotted  in  conform- 
ity with  the  scheme  of  lot  and  chance,  were 
to  take  place  monthly,  the  manner  and  form 
of  which  is  to  the  grand  jurors  unknown, 
but  that  said  drawing  and  lot  and  chance 
by  which  said  prize  or  prizes  were  to  be 
drawn  was  purported  to  be  under  the  super- 
vision and  direction  of  Enrigue  Mootes  de 
Leon,  manager,  and  Bernardo  Lopez,  inter- 
vener, and  which  said  papers,  certificates, 
2  and  instruments  purporting  to  be  tickets  of 
S  the  said  Pan-American  Lottery  Compai^ 
•  were  so  divided  as^to  be  called  whole,  half, 
quarter,  and  eiffhth  tickets,  the  whole  tick- 
ets to  be  sold  for  the  sum  of  $2,  the  half 
tickets  for  the  sum  of  $1,  the  quarter  tick- 
eta  for  the  sum  of  60  cents  and  the  ei^th 
tickets  for  the  sum  of  25  cents.'* 

The  indictment  further  charged  that  "In 
pursuance  to  said  conspiracy,  and  to  effect 
the  object  thereof,  to  wit,  for  the  purpose  of 
causii^  to  be  carried  from  one  state  to  an- 
other m  the  United  States,  to  wit,  from  the 
state  of  Texas  to  the  state  of  California 
aforesaid,  for  the  purpose  of  disposing  of 
the  same,  papers,  certificates,  and  instru- 
ments purporting  to  be  and  representing 
tickets,  chances,  and  shares  and  interests  in 
and  dependent  upon  lot  and  chance,  as 
aforesaid,  as  they  then  and  there  well  knew, 
said  W.  F.  Champion  and  Charles  B.  Park 
did  then  and  there,  to  wit,  on  or  about  the 
day  last  aforesaid,  in  the  year  1899,  in  the 
county  aforesaid,  in  the  Dallas  division  of 
the  northern  district  of  Texas  aforesaid,  un- 
lawfully, knowingly,  and  feloniously,  for 
the  purpose  of  being  carried  from  one  state 
to  another  in  the  United  States,  to  wit,  from 
Dallas,  in  the  state  of  Texas,  to  Fresno,  in 
the  state  of  California,  for  the  purpose  of 
disposing  of  the  same,  deposit  and  cause  to 
be  deposited  and  shipped  and  carried  with 
and  by  the  We  lis- Fargo  Express  Company, 
a  corporation  engaged  in  carrying  freight 
and  packages  from  station  to  station  along 
and  over  Unes  of  railway,  and  from  D«i.llas, 
Texas,  to  Fresno,  California,  for  hire,  one 
certain  box  or  package  containing,  among 
other  things,  two  whole  tickets  or  papers  or 
certificates  of  said  purported  Pan-American 
Lottery  Company,  one  of  which  said  whole 
tickets  is  hereto  annexed  by  the  grand  jury 
to  this  indictment  and  made  a  part  hereof.** 
It  thns  appears  that  the  carrying  in  this 
was  by  an  incorporated  express  com- 


pany, engaged  in  tra&Bporting  freight  and 
packages  from  one  state  to  another. 

The  commissioner  who  issued  the  warrant 
of  arrest,  haviiu;  found  that  there  was  prob- 
able cause  to  believe  that  Champion  was 
guilty  of  the  offense  charged,  ordered  that 
he  give  bond  for  his  appearance  for  trial  in 
the  district  court  of  the  United  States  for 
the  northern  district  of  Texas,  or  in  default 
thereof  to  be  committed  to  jail.  Having 
declined  to  give  the  required  bond  the  ac- 
cused was  taken  into  custody.  Rev.  Stat.^ 
11014  (U.  S.  Comp.  Stat.   1901,  p.  716).55 


habeas  corpus  upon  the  theory  that  the  act 
of  1895,  under  which  it  was  proposed  to  try 
him,  was  void,  under  the  Constitution  of  the  J 
United  States.  » 

*The  appellant  insists  that  the  carrying  of* 
lottery  tickets  from  one  state  to  another 
state  by  an  express  company  engaged  in 
carrying  freight  and  packages  from  state  to 
state,  althov^  such  tickets  may  be  con- 
tained in  a  box  or  package,  does  not  consti- 
tute, and  cannot  bj  any  act  of  Congress  be 
legally  made  to  constitute,  commerce  among 
the  states  within  the  meaning  of  the  clause 
of  the  Constitution  of  the   United   States  ^ 
providing  that  Congress  shall  have  power  :d 
''to  regulate  commerce  witb^foreign  nations,* 
and  among  the  several  states,  and  with  the 
Indian  tribes;"    consequently,  that  Congress 
cannot  make  it  an  offense  to  cause  such 
tickets  to  be  carried  from  one  state  to  an- 
other. 

The  government  insists  that  express  com- 
panies, when  engag^ed,  for  hire,  in  the  busi- 
ness of  transportation  from  one  state  to  an- 
other, are  instrumentalities  of  commerce 
amons  the  states;  that  the  carrying  of  lot- 
tery tickets  from  one  state  to  another  ia 
commerce  which  Congress  may  regulate; 
and  that  as  a  means  of  executing  the  power 
to  regulate  interstate  commerce  Congress 
may  make  it  an  offense  against  the  United 
States  to  cause  lottery  tickets  to  be  carried 
from  one  state  to  another. 

The  questions  presented  by  these  opposing 
contentions  are  of  great  moment,  and  are 
entitled  to  receive,  as  they  have  received,  the 
most  careful  consideration. 

What  is  the  import  of  the  word  "com- 
merce" as  used  in  the  Constitution?  It  is 
not  defined  by  that  instrument.  Undoubt- 
edly, the  carrying  from  one  state  to  another 
by  independent  carriers  of  things  or  com- 
modities that  are  ordinary  subjects  of  traf- 
fic, and  which  have  in  themselves  a  recog- 
nized value  in  money,  constitutes  interstate 
commerce.  But  does  not  commerce  among 
the  several  states  include  something  moret 
Does  not  tiie  carrying  from  one  state  to  an- 
other, hy  independent  carriers,  of  lottery 
tickets  that  entitle  the  holder  to  the  pa^< 
ment_of  a  certain  amount  of  money  therein 
specified,  also  constitute  commerce  among 
tfce  states! 

It  is  contended  by  the  parties  that  these 
questions  are  answered  in  the  former  deci- 
sions of  this  court,  the  government  insistiK 
that  the  princii)les  heretofore  announced 
support  its  position,  while  the  contraiy  la 
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wofiden^ir  aaeertod  by  iSbm  apptllMit.  Tbls 
makM  It  neceoaary  to  aaoertaan  the  import 
of  raoh  deeiaiopa.  Upoo  that  inquiiy  we 
now  enter,  premiaing  that  aome  propoeitiona 
were  advanced  in  argument  that  need  not 
be  considered.  In  the  examination  of  for- 
mer Judgments  it  will  be  beat  to  look  at  them 
aomewhat  in  the  order  in  which  they  were 
rendered.  When  prior  adjudioationa  haye 
been  thus  collated  the  particular  grounds 
«  upon  which  the  judgment  in  the  preaent 
i  case  must  neceaaanly  reat  can  be  readily  de- 
•  tennined.  We  may^here  remark  that  aome 
of  the  caaea  referred  to  may  not  bear  direct- 
ly upon  the  questions  neottBsaiy  to  be  decid- 
ed, but  attention  will  be  directed  to  them  aa 
throwing  light  upon  the  general  inquiry  as 
to  the  meaning  and  aeope  of  the  commerce 
clause  of  the  institution. 

Tho  leading  case  under  the  commerce 
danae  d  tha  ConsUtutioo  is  Oibhant  v.  Og- 
4m^  9  Wheat.  1,  180,  194,  6  L.  ed.  23,  68, 
69.  Referring  to  that  danae«  Chief  Justice 
Ifarahall  aaid:  'TThe  anbiect  to  be  resulat- 
•d  is  commerce;  and  our  Constitution  being, 
aa  was  aptly  aaid  at  the  bar,  one  of  enu- 
meration, and  not  of  definition,  to  ascertain 
the  extent  of  the  power  it  becomea  neoes- 
aary  to  aettle  the  meaning  of  the  word. 
The  counsel  for  the  appellee  would  limit  it 
to  traffic,  to  buying  ^uod  aelling,  or  the  in- 
terchange of  commoditiea,  and  do  not  ad- 
ant  that  it  comprehenda  navigation.  This 
would  reatrict  a  general  term,  applicable  to 
many  objecta,  to  one  oi  its  significations. 
Commerce,  undoubtedly,  is  trafifo,  but  it  is 
•omething  more;  it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between 
nations  and  parts  of  nationa,  in  all  its 
branches,  and  is  regulated  l^  prescribing 
rules  for  carrying  on  that  intercourse. 
.  •  •  It  has  been  truly  said  that  com- 
merce, as  the  word  is  used  in  the  Constitu- 
tion, is  a  unit,  every  part  of  which  is  indi- 
cated by  the  term.  If  this  be  the  admitted 
meaning  of  the  word,  in  its  application  to 
forei^  nations,  it  must  carry  the  same 
meamng  throughout  the  sentence,  and  re- 
main a  unit,  unless  there  be  some  plain,  in- 
telligible cause  which  alters  it.  The  subject 
to  vmich  the  power  is  next  applied  is  to 
eommeroe  'among  the  several  sieites.'  The 
word  'among*  means  intermingled  with.  A 
thing  which  is  among  others  is  intermingled 
with  them.  Commerce  among  the  states 
cannot  stop  at  the  external  U>undary  line 
of  each  state,  but  may  be  introduced  into 
the  interior.  It  is  not  intended  to  say  that 
these  words  comprehend  that  commerce 
which  is  completely  internal,  which  is  car- 
ried oo  between  man  und  man  in  a  state,  or 
between  different  parts  of  the  same  state, 
and  which  does  not  extend  to  or  alTect  other 
states.  Such  a  power  would  be  inconven- 
ient, and  is  certainly  unnecessexy.  Com- 
prehensive as  the  word  'amoi^'  is,  it  may 
^very  properly  be  restricted  to  that  coin- 
2  merce  which  concerns  more  states  than  one. 
«...  *Tbe  genius  and  character  of  the 
whole  government  seem  to  be  that  its  action 
la  to  be  applied  to  all  the  external  coooems 
of  the  natioo,  and  to  those  internal  concerns 
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to  those  which  are  completely  within  a  par- 
ticular states  whidi  do  not  affect  other 
statea,  and  with  which  it  ia  not  necessary 
to  interfere,  for  the  purpoae  of  executing 
some  of  the  general  powers  of  the  govern- 
ment.   .    •    . 

Again:  "We  are  now  arrived  at  ths  in- 
quiry^—What  is  this  power?  It  is  the  pow- 
er to  rmilate;  that  is,  to  prescribe  ths  rule 
fay  whicS  commerce  is  to  be  governed.  This 
power,  like  all  others  vested  in  Congress,  is 
complete  im  itself,  may  be  exercised  to  itt 
utmost  extent,  and  acknowledges  no  UmitO' 
tions,  other  than  are  prescribed  in  ths  Con- 
stitution. These  are  expressed  in  plain 
terms,  and  do  not  affect  the  questions  which 
arise  in  this  case,  or  which  nave  been  dis- 
cussed at  the  bar.  If«  as  has  always  been 
understood,  the  sovereignty  of  Congress, 
though  limited  to  specific  objects,  Is  plenary 
as  to  those  objects,  the  power  over  com- 
merce with  foreign  nations,  x:nd  among  ths 
several  atatea,  is  vested  in  Confess  as  dbso* 
lutely  as  it  icould  he  in  a  single  govern- 
ment, having  in  its  constitution  the  same 
restrictions  on  the  eaeercise  of  the  power  as 
are  found  in  the  Constitution  of  the  United 
Btates," 

Mr.  Justice  Johnson,  in  the  eame  case,  ex- 
pressed his  entire  approbation  of  the  judg- 
ment rendered  by  the  court,  but  delivered  a 
separate  opinion  indicating  the  precise 
grounds  upon  which  his  conclusion  rested. 
Referring  to  the  grant  of  power  over  com- 
merce, he  said:  ''My  opinion  is  founded  on 
the  application  of  the  words  of  the  grant  to 
the  subject  of  it.  The  'power  to  reffu^ts 
commerce'  here  meant  to  be  grantea  was 
that  power  to  regulate  commerce  which  pre- 
viously existed  in  the  states.  But  wnat 
was  that  power?  The  states  were,  unques- 
tionably, supreme;  and  each  possessed  that 
power  over  commerce  which  is  acknowledged 
to  reside  in  every  soverei^  state.  .  .  . 
The  law  of  nations,  regarding  man  as  a  so- 
cial animal,  pronounces  all  commerce  le^t- 
imate  in  a  state  of  peace,  until  prohibited 
by  positive  law.  The  power  of  a  sovereign 
state  over  commerce,  therefore,  amounts  to 
nothipg  more  than  a  power  to  limit  and  re- » 
strain  it  at  pleasure.  And  since  the  power  ^ 
to^prescribe  the  limits  to  its  freedom  neces-* 
sarily  implies  the  power  to  determine  what 
shall  remain  unrestrained,  it  follows  that 
the  power  must  be  exclusive;  it  can  reside 
but  in  one  potentate;  and  hence  the  grant 
of  this  power  carries  with  it  the  whole  sub- 
ject, leaving  nothing  for  the  stats  to  act  up- 
on." 

The  principles  announced  in  Qibhons  v. 
Ogden  were  reaffirmed  in  Brown  v.  ifary- 
land,  12  Wheat.  419,  440,  6  L.  ed.  678,  688. 
After  expressing  doubt  whether  any  of  ths 
evils  proceeding  from  the  feebleness  of  ths 
Federal  government  sontributed  mors  to  the 
establishing  of  the  present  constitutional 
system  than  the  deep  and  general  conriction 
that  commeree  ought  to  be  rmilated  by 
Congrees,  Chisf  Justice  Marshall,  speaking 
for  ths  court,  said:  "It  is  not,  therefore, 
matter  of  surpriss  that  ths  grant  should  bO 
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as  •ictezniye  as  the  mischief,  and  should 
comprehend  all  foreign  commerce,  and  all 
Qommerce  among  the  states."  Considering 
the  question  as  to  the  just  extent  of  the 
power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,  the 
oourt  reaffirmed  the  doctrine  that  the  power 
was  "complete  in  itself,  and  to  acknowledge 
no  limitations  other  than  are  prescribed  by 
the  Constitution.  .  .  .  Commerce  is  in- 
tercourse; one  of  its  most  ordinaiy  ingre- 
dients is  traffic." 

In  the  Passenger  Cases,  7  How.  283,  12 
L.  ed.  702,  the  court  adjudged  certain  stat- 
utes of  New  York  and  Massachusetts,  im- 
posing taxes  upon  alien  passengers  arriv- 
ing in  the  ports  of  those  states,  to  be  in  vio- 
lation of  the  Constitution  and  laws  of  the 
United  States.  In  the  separate  opinions  de- 
livered by  the  justices  there  will  not  be 
found  any  expression  of  doubt  as  to  the 
doctrines  announced  in  Qibbons  v.  Ogden. 
Mr.  Justice  McLean  said:  ''Commerce  is 
defined  to  be  'an  exchange  of  commodities.* 
But  this  definition  does  not  convey  the  full 
meaning  of  the  term.  It  includes  'naviga- 
tion and  intercourse.'  That  the  transporta- 
tion of  passengers  is  a  part  of  commerce  is 
not  now  an  open  question."  Mr.  Justice 
Qrier  said:  "Commerce,  as  defined  by  this 
oourt,  means  something  more  than  traffic, — 
it  is  intercourse;  and  the  power  committed 
to  Congress  to  regulate  commerce  is  exer- 
cised by  prescribing  rules  for  carrying  on 
that  intercourse."  The  same  views  were 
ft  expressed  by  Mr.  Justice  Wayne,  in  his  sepa- 
2  rate  opinion.  He  regarded  the  question 
•  then  before  the^eourt  as  covered  by  the  de- 
cision in  CUhbons  v.  Ogden,  and  in  respect 
to  that  case  he  said:  "It  [the  case]  will 
always  be  a  high  and  honorable  proof  of 
the  eminence  of  the  American  bar  of  that 
da^,  and  of  the  talents  and  distinguished 
ability  of  the  judges  who  were  then  in  the 
places  which  we  now  occupy."  Mr.  Justice 
Catron  and  Mr.  Justice  McKinley  announced 
substantially  the  same  views. 

In  Alniy  v.  California,  24  How.  169,  10 
L.  ed.  644,  a  statute  of  California  imposing 
a  stamp  duty  upon  bills  of  lading  for  gold 
or  silver  transported  from  that  state  to  any 
port  or  place  out  of  the  state  was  held  to 
be  a  tax  on  exports,  in  violation  of  the  pro- 
vision of  the  Constitution  declaring  that 
"no  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state."  But  in  Woodruff 
V.  Parham,  8  Wall.  123,  138,  19  L.  ed.  382, 
886,  this  court,  referring  to  the  Almy  Case, 
said  it  was  well  decided  upon  a  ground  not 
mentioned  in  the  opinion  of  the  court,  name- 
ly, that,  although  the  tax  there  in  question 
was  only  on  bilis  of  lading,  "such  a  tax  was 
a  regulation  of  commerce,  a  tax  imposed 
upon  the  transportation  of  goods  from  one 
state  to  another,  over  the  high  seas,  in  con- 
flict with  that  freedom  of  transit  of  goods 
and  persons  between  one  state  and  another, 
which  is  within  the  rule  laid  down  in  Cran- 
daU  V.  Nevada  [6  Wall.  35,  IS  L.  ed.  744], 
and  with  the  authority  of  Congress  to  r^- 
nlate  commerce  among  the  states." 
In  Henderson  v.  New  York,  02  U.  S.  259, 


270,  sub  nom.  Hend&raom  T.  Wiokham,  2S  Tm 
ed.  543,  548,  which  involved  the  oonstitn- 
tional  validity  of  a  statute  of  New  York  re- 
lating to  vessels  bringing  paasensers  to  that , 
port,  this  court,  speaking  b^  Mr.  Justice 
Miller,  said:  "As  already  indicated,  the 
provisions  of  the  Constitution  of  the  United 
States,  on  which  the  principal  reliance  is 
placed  to  make  veid  the  statute  ol  New 
York,  is  that  which  gives  to  Congress  the 
power  'to  regulate  commerce  with  foreign 
nations.'  As  was  said  in  United  States  v. 
HoUiday,  8  Wall.  417,  18  L.  ed.  185,  'com- 
merce with  foreign  nations  means  commerce 
between  citizens  of  the  United  States  and 
citizens  or  subjects  of  foreign  governments.* 
It  means  trade,  and  it  means  intercourse. 
It  means  commercial  intercourse  between 
nations,  and  parts  of  nations,  in  all  its 
branches.  It  includes  navigation,  as  the 
principal  means  by  which  foreign  inter- o 
course  is  effected.  To  regulate  this  trade  g 
and  intercourse  ia^to  prescribe  the  rules  by* 
which  it  shall  be  conducted.  'The  mind,* 
says  the  great  Chief  Justice,  'can  scarcely 
conceive  a  system  for  regulating  commerce 
between  nations  which  shall  exclude  all 
laws  concerning  navigation,  which  shall  be 
silent  on  the  aounission  of  the  vessels  of  one 
nation  into  the  ports  of  another;'  and  he 
might  have  added,  with  equal  force,  which 
prescribed  no  terms  for  the  admission  of 
their  cargo  or  their  passengers.  Oibbona  ▼• 
Ogden,  9  Wheat.  190,  6  L.  ed.  68." 

The  question  of  the  scope  of  the  commerce 
clause  was  again  considered  in  Pensaoolm 
Teleg.  Co,  v.  Western  U.  Teleg,  Co.  96  U. 
S.  1,  9,  12,  24  L.  ed.  708,  710,  712,  involv- 
ing  the  validity  of  a  statute  of  Florida, 
which  assumed  to  confer  upon  a  local  tele- 
graph company  the  exclusive  right  to  estab- 
lish and  maintain  lines  of  electric  telegraph 
in  certain  counties  of  Florida.  ThiA  oourt 
held  the  act  to  be  unconstitutional.  Chief 
Justice  Waits,  delivering  its  judgment, 
said :  "Since  the  case  of  Oibbon$  v.  Ogden^ 
9  Wheat  1,  6  L.  ed.  23,  it  has  never  been 
doubted  that  commercial  interoourse  is  ao 
element  of  commerce  which  comes  within 
the  regulating  power  of  Conffrefs.  Postof- 
flces  and  post  roads  are  established  to  facil- 
itate the  transmission  of  intelligence.  Both 
commerce  and  the  postal  service  are  placed 
within  the  power  of  Congress,  because,  be- 
ing national  in  their  operation,  they  should 
be  under  the  protecting  care  of  the  national 
government.  The  powers  thus  granted  are 
not  confined  to  the  instrumentalities  of  com- 
merce or  the  postal  service  known  or  in  use 
when  the  Constitution  was  adopted,  but 
they  keep  pace  with  the  progress  of  the 
coimtry,  and  adapt  themselves  to  the  new 
developments  of  time  and  circumstanoea. 
They  extend  from  the  horse  with  its  rider 
to  the  stage  coach,  from  the  sailing  vessel 
to  the  steamboat,  Trom  the  coach  and  the 
steamboat  to  the  railroad,  and  from  the 
railroad  to  the  telegraph,  as  these  new  agen- 
cies are  successivdy  brought  into  use  to 
meet  the  demands  of  increasing  population 
and  wealth.  They  were  inteiKled  for  the 
government  of  the  business  to  which  thefy 
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relftte,  at  aU  times  and  under  all  drcum- 
atanees.  As  they  were  intrusted  to  the 
general  go'vemmcnt  for  the  good  of  the  na- 
tion it  is  not  only  the  right,  but  the  duty, 
^  of  Congress  to  see  to  it  that  intercourse 
^amonp  the  states  and  the  transmission  of 
•' intelligenoe  are  not  •obstructed  or  unneces- 
sarily encumbered  by  state  legislation.  The 
electric  telegraph  marks  an  epoch  in  the 
progress  of  time.  In  a  little  more  than  a 
quarter  of  a  century  it  has  changed  the  hab- 
its of  business,  and  become  one  of  the  neces- 
sities of  commerce.  It  is  indispensable  as  a 
means  of  intercommunication,  but  especial- 
ly is  it  so  in  commercial  transactions."  In 
his  dissenting  opinion  in  that  case  Mr.  Jus- 
tice Field  speaks  of  the  importance  of  the 
telegraph  "as  a  means  of  intercourse,"  and 
of  its  constant  use  in  commercial  transae- 
tioos. 

In  Mobile  County  y.  Kimball,  102  U.  S. 
591,  26  L.  ed.  238^  Mr.  JusUce  Field,  delW- 
ering  the  judgment  of  the  court,  said: 
''Commerce  with  foreien  countries  and 
amon^  the  states,  strictly  considered,  con- 
sists in  intercourse  and  traffic,  including  in 
these  terms  navigation  and  the  transporta- 
tion and  transit  of  persons  and  propeity,  as 
well  as  ths  purchase,  sale,  and  exchange  of 
oommodities.^'  This  principle  was  ezpressp 
Iv  reaffirmed  in  Olouoester  Ferry  Co.  ▼. 
Penneylvania,  114  U.  8.  196,  203,  29  L.  ed. 
168,  161,  1  Inters.  Com.  Rep.  382,  6  Sup.  Ct. 
Rep.  826. 

Applying  the  doctrine  announced  in  Pen- 
mioola  Teleg.  Co.  v,  Weetem  U.  Teleg.  Co,, 
it  was  held  in  Western  U.  Teleg.  Co.  v. 
Tewu,  105  U.  S.  460,  26  L.  ed.  1067,  that 
the  law  of  a  state  imposing  a  tax  on  pri- 
▼ats  telegraph  messs^es  sent  out  of  the 
«tate  was  unconstitutional,  as  heii^,  in  ef- 
fect, a  regulation  of  interstate  commerce. 

In  Brown  v.  Houston,  114  U.  8.  630,  29 
L.  ed.  260,  6  Sup.  Ct.  Rep.  1095,  it  was  de- 
clared by  the  court,  speaking  by  Mr.  Jus- 
tice Bradley,  that  "the  power  to  regulate 
eommeroe  among  the  several  states  is  grtLDt- 
•d  to  Congress  in  terms  as  absolute  as  is  the 
power  to  regulate  commerce  with  forei^ 
nations."  The  same  thought  was  expressed 
in  Bowman  r.  Chicago  d  N.  W.  R.  Co.  125 
U.  S.  482,  31  L.  ed.  706,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct  Rep.  689,  1062;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  58,  35  L.  ed.  649, 
662,  11  Sup.  Ct.  Rep.  851,  and  Pittsburg  d 
B.  Coal  Co.  V.  Bates,  166  U.  S.  587,  39  L. 
ed.  54.%  5  Intera  Com.  Rep.  30,  15  Sup.  Ct. 
Rep.  415. 

In  Pickard  ▼.  Pullman  Southern  Car  Co. 
117  U.  S.  34,  29  L.  ed.  785,  6  Sup.  Ct.  Ren. 
635,  it  was  said  to  be  settled  by  the  ad- 
Judged  cases  that  to  tax  "the  transit  of  pas- 
sengers from  foreign  countries  or  between 
the  states  is  to  regulate  commerce." 

In  Western  U.  Teleg.  Co.  ▼.  Pendleton, 
122  U.  8.  347,  356,  30  L.  ed.  1187,  1188,  1 
Inters.  Com.  Rep.  306,  7  Sup.  Ct  Rep.  1120, 
the  court  recognized  the  commerce  with  for- 
eign countries  and  among  the  states  which 
^Congress  could  regulate  as  including  not 
ttonly   the   exchange  and   transportation   of 
SP  emnmodities,  or^visible,  tangible  things,  but 


and  the  transmit 


the  carnaffa  of  persoos,  and  toe  transmi*- 
sion  by  tdegraph  of  ideas,  wishes,  ordsr% 
and  intelligence.  See  also  Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411,  32  L. 
ed.  229,  2  Inters.  Com.  Rep.  59,  8  Sup.  Ct 
Rep.  1127,  and  Leloup  v.  Port  of  Mobile, 
127  U.  S.  640,  32  L.  ed.  311,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct  Rep.  1380. 

In  Covington  d  C.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204,  218,  38  L.  ed.  062,  968, 
4  Inters.  Com.  Rep.  649,  656,  14  Sup.  Ct 
Rep.  1087,  1092,  the  question  was  as  to  ths 
validity,  under  the  commerce  clause  of  ths 
Constitution,  of  an  act  of  the  Kentucky  leg- 
islature relating  to  tolls  to  be  charged  or 
received  for  passing  over  the  bridge  of  the 
Covington  &  Cincinnati  Bridge  Company,  a 
corporation  of  both  Kentucky  and  Ohio, 
erected  between  Covington  and  Cincinnati 
A  state  enactment  prescribing  a  rate  of  toll 
on  the  bridge  was  held  to  be  unconstitution- 
al, as  an  unauthorized  regulation  of  inter- 
state commerce.  The  court,  reaffirmiitt  ths 
principles  announced  in  Olouoester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
ed.  158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct 
Rep.  826,  and  in  Wabash,  8t.  L.  d  P.  R.  Co. 
V.  Tllinois,  118  U.  S.  557,  30  L.  ed.  244,  1  In- 
ters. Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4,  said, 
among  other  thiqgs:  "Commerce  was  ds- 
flned  in  Gibbons  v.  Ogden,  9  Wheat  1,  189, 
6  L.  ed.  23,  68,  to  be  'intercourse,'  and  ths 
thousands  of  people  who  daily  pass  and  re- 
pass over  this  bridge  may  be  as  truly  said 
to  be  engaged  in  commerce  as  if  they  were 
shipping  cargoes  of  merchandise  from  New 
York  to  Liverpool.  While  the  bridge  com* 
pany  is  not  itself  a  common  carrier,  it  af- 
fords a  highway  for  such  carriage,  and  a 
toll  upon  such  bridge  is  as  much  a  tax  upon 
commerce  as  a  toll  upon  a  turnpike  is  a  tax 
upon  the  traffic  of  such  turnpike,  or  the 
charges  upon  a  ferry  a  tax  upon  the  com- 
merce across  a  river." 

At  the  present  term  of  the  court  we  said 
that  "transportation  for  others,  as  an  inde- 
pendent business,  is  commerce,  irrespective 
of  the  purpose  to  sell  or  retain  the  goods 
which  tne  owner  may  entertain  with  regard 
to  them  after  they  shall  have  been  deliv* 
ered."  Hanley  v.  Ka/nsas  City  Southern  R. 
Co.  187  U.  8.  617,  ante,  p.  214,  23  Sup.  Ct 
Rep.  214. 

This  reference  to  prior  adjudicatioiis 
could  be  extended  if  it  were  necessary  to  do 
so.  The  cases  cited,  however,  sufficiently 
indicate  the  grounds  upon  which  this  oonrt 
has  proceeded  when  determining  the  mean- 
ing and  scope  of  the  commerce  clause.  They 
show  that  commerce  among  the  states  em-^^ 
braces  navigation,  intercourse,  communica-g 
tion,  traffic,  the  transit  of  persons,*aad  the* 
transmission  of  messages  by  telegraph. 
They  also  show  that  the  power  to  regulate 
commerce  among  the  several  states  is  vest- 
ed in  Congress  as  absolutely  as  it  would  be 
in  a  single  government,  having  in  its  ooosti- 
tution  the  same  restrictions  on  ths  exsroisF 
of  the  power  as  are  found  in  ths  Constitu- 
tion of  the  United  States;  that  sciek  power 
is  plenary,  complete  in  itself,  and  may  bo 
exerted  by  Congress  to  its  utmost  extent, 
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•abject  tmly  to  rach  limitattons  as  the  Coo- 
•titotioD  impoees  upoo  the  exercise  of  the 
powers  granted  by  it;  and  that  in  deter- 
mining the  character  of  the  regulations  to 
be  adopted  Confl^resa  has  a  large  discretion 
which  13  not  to  be  controlled  by  the  courts, 
flimply  because,  in  their  opinion,  such  ref- 
lations may  not  be  the  best  or  most  effective 
that  could  be  employed. 

We  come,  then,  to  inquire  whether  there  is 
ai^  solid  foundation  upon  which  to  rest  the 
contention  that  Congress  may  not  regulate 
the  carrying  of  lottery  tickets  from  one 
state  to  another,  at  least  by  corporations  or 
companies  whose  business  it  is,  for  hire,  to 
carry  tangible  property  from  one  state  to 
another. 

It  was  said  in  argument  that  lottery  tick- 
ets are  not  of  any  real  or  substantial  value 
in  themselves,  and  therefore  are  not  sub- 
jects of  commerce.  If  that  were  conceded 
to  be  the  only  legal  test  as  to  what  are  to 
be  deemed  subjects  of  the  commerce  that 
may  be  regulated  by  Congress,  we  cannot  ac- 
cept as  accurate  the  broad  statement  that 
mch  tickets  are  of  no  value.  Upon  their 
face  they  showed  that  the  lotteiy  company 
offered  a  laree  capital  prize,  to  be  paid  to 
the  holder  of  the  ticket  winnine  the  prize 
at  the  drawing  adveriased  to  be  held  at 
Asuncion,  Paraguay.  Money  was  placed  on 
deposit  in  different  banks  in  the  United 
States  to  be  applied  by  the  agents  repre- 
senting the  lottery  company  to  the  prompt 
payment  of  prizes.  These  tickets  were  the 
auDJeet  of  traffic;  they  could  have  been  sold; 
and  the  holder  was  assured  that  the  com- 
pany would  pay  io  him  the  amount  of  the 
grize  drawn.  That  the  holder  might  not 
ave  been  able  to  enforce  his  claim  in  the 
courts  of  any  country  makins  the  drawing 
^  of  lotteries  illegal,  and  forbidding  the  circa- 
^lation  of  lottery  tickets,  did  not  change  the 
•  fact  that^the  tickets  issued  by  the  foreign 
company  represented  so  much  money  pay- 
able to  the  person  holding  them  and  who 
might  draw  tne  prizes  affixed  to  them.  Even 
if  a  holder  did  not  draw  a  prize«  the  tick- 
ets,  before  the  drawing,  had  a  money  value 
in  the  market  among  those  who  chose  to  sell 
or  buy  lottery  tickets.  In  short,  a  lottery 
ticket  is  a  subject  of  traffic,  and  is  so  desig- 
nated in  the  act  of  1896.  28  Stat  at  L.  963, 
U.  S.  Comp.  Stat  1901,  p.  8178.  That  fact 
i?  not  without  significance  in  view  of  what 
this  court  has  said.  That  act,  counsel  for 
the  accused  well  remarks,  was  intended  to* 
supplement  the  provisions  of  prior  acts,  ex- 
elnainsT  lottery  tickets  from  tne  mails,  and 
prohibiting  the  importation  of  lottery  mat- 
ter from  ahroadj  and  to  prohibit  the  act 
of  causing  lottery  tickets  to  be  carried,  and 
lottery  tickets  and  lottery  advertisements  to 
be  transferred  from  one  state  to  another  by 
any  means  or  method.  15  Stat,  at  L.  196, 
chap.  246;  17  Stat.  atL.  302,  chap.  835;  19 
Stat,  at  L.  90,  chap.  186;  Rev.  Stat  §  3804, 
U.  8.  Comp.  Stat  1901.  p.  2659;  26  Stat. 
at  L.  465,  chap.  908;  28  Stat  at  L.  963, 
chap.  191,  U.  S.  Comp.  Stat  1901,  p.  3178. 
We  are  of  opinion  that  lottery  tickets  are 
mbjeeta  of  traffic,  and  therefore  are  subjeeta 


of  commerce,  and  the  regulatiCB  of  the  car> 
riage  of  such  tickets  from  state  to  state,  at 
least  by  independent  carriers,  ia  a  regular 
tion  of  commerce  among  the  several  states. 

But  it  is  said  that  the  statute  in  question 
does  not  regulate  the  carryins  of  lotteiy 
tickets  from  state  to  state«  but  by  punish- 
ing those  who  cause  them  to  be  so  carried 
Onigress  in  eifcat  prohibits  such  canying; 
that  in  respect  of  the  cariying  from  one 
state  to  another  of  articles  or  thiqp  that 
are,  in  fact,  or  according  to  usace  in  busi- 
ness, the  subjects  of  commerce,  &e  author- 
ity- given  Congress  was  not  to  prohibit,  but 
only  to  regulate.  This  view  was  earnestly 
pressed  at  the  bar  by  learned  counsel,  and 
must  be  examined. 

It  is  to  be  remaiked  that  the  Gonstitit- 
tion  does  not  define  what  is  to  be  deemed  a 
legitimate  relation  of  interstate  com- 
merce. In  Otbhona  v.  Ogden  it  was  said 
that  the  power  to  reflate  such  commeraa 
is  the  power  to  prescribe  the  rule  by  which 
it  is  to  be  governed.  But  this  general  ob- 
servation leaves  it  to  be  detemuned,  when 
the  question  oomes  before  the  court,  whether 
Congress,  in  prescribing  a  particular  rui%g 
has  exceeded  its  power  under  the  CoDstitu-ea 
tion.  While  our  government*  must  be  ac-* 
kuowledged  by  all  to  be  one  of  enumerated 
powers  {McCullooh  v.  Maryland,  4  Wheat 
316,  405,  407,  4  L.  ed.  570,  601),  the  Con- 
stitution does  not  attempt  to  set  forth  all 
the  means  by  which  such  powers  may  be 
carried  into  execution.  It  leaves  to  Con- 
gress a  large  discretion  as  to  the  means  that 
may  be  employed  in  executing  a  ffiven  pow- 
er. The  sound  construction  of  £e  Consti- 
tution, this  court  has  said,  "must  allow  to 
the  national  legislature  that  discretion^ 
with  respect  to  the  means  hj^  which  the 
powers  it  confers  are  to  be  carried  into  exe- 
cution, which  will  enable  that  body  to  per- 
form the  high  duties  assigned  to  it,  in  the 
manner  most  beneficial  to  the  pec^Ie.  Let 
the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  Constitution,  and  all  means 
which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohib* 
ited,  but  consist  with  the  letter  and  spirit 
of  the  Constitution,  are  constitutional.'* 
4  Wheat  421,  4  L.  ed.  606. 

We  have  said  that  the  carrying  from 
state  to  state  of  lottery  tickets  constitutes 
interstate  commerce,  and  that  the  regula- 
tion of  such  commerce  is  within  the  power 
of  Congress  under  the  Constitution.  Are 
we  prepared  to  say  that  a  provision  which 
is,  in  effect,  a  prohibition  of  the  carriage 
of  such  articles  from  state  to  state  is  not 
a  fit  or  appropriate  mode  for  the  regutatxon 
of  that  particular  kind  of  commerce?  If 
lottery  traffic,  carried  on  through  intentnte 
commerce,  is  a  matter  of  which  Congress 
may  take  cognisance  and  over  which  its 
power  may  be  exerted,  can  It  be  possible 
that  it  must  tolerate  the  traffic,  and  simply 
regulate  the  nsanner  in  which  it  may  be  car- 
ried on  7  Or  may  not  Coneress,  for  the  pro- 
tection of  the  people  of  all  the  states,  and 
under  the  power  to  regulate  interstate  com- 
merce, devise  such  means,  within  the  scope 
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di  the  ConsUtutioD.  and  not  prohibited  by 
it,  as  will  drive  that  traiBe  out  of  oommeroo 
among  the  states? 

In  determiDiog  whether  regulation  may 
Bot  under  some  circumstances  properlv  take 
the  form  or  have  the  effect  oi  pn^bition, 
the  nature  of  the  interstate  traffic  which  it 
was  sought  by  the  act  of  May  2d,  1895,  to 
suppress  cannot  be  overlooked.  When  eo> 
^actine  that  statute  Congress  no  doubt 
tt  shared  the  views  upon  the  subject  of  lotter- 
•  ies  heretofore  expressed  by  this  court.  ^In 
Phalen  v.  Virginui,  8  How.  163,  108,  12  L. 
ed.  1030,  after  observing  that  the  suppres- 
sioo  of  nuisanees  injurious  to  public  health 
or  morality  is  among  the  moat  important 
duties  of  govennnent,  this  court  said :  "Ex- 
perience has  shown  that  the  common  forms 
of  gambling  are  comparatively  innocuous 
when  placed  in  contrast  with  the  widespread 
pestilence  of  lotteries.  The  former  are  con- 
fined to  a  few  persons  and  places,  but  the 
latter  infests  the  whole  communi^;  it  en- 
ters every  dwelling;  it  reaches  eveiy  class; 
it  preys  upon  the  hard  earning  of  the  noor; 
it  plunders  the  ignorant  and  simple.*'  In 
other  cases  we  have  adjudged  that  author- 
ity given  by  legislative  enactment  to  eanr 
on  a  lottery,  although  based  upon  a  coosid- 
eration  in  money,  was  not  protected  by  the 
contract  clauss  m  the  Coostitutioii;  this,  for 
the  reason  that  no  state  may  baigain  away 
its  power  to  protect  the  public  morale,  nor 
excuse  its  failure  to  perform  a  publio  duty 
by  saying  that  it  had  agreed,  by  legislative 
enactment,  not  to  do  sov  Bione  t.  Jfissis- 
9ippi,  101  U.  S.  814,  25  L.  ed.  1079;  Doug- 
lc8  V.  Kentucky,  168  U.  S.  488,  42  L.  ed. 
553,  18  Sup.  Ct.  Rep.  199. 

If  a  state,  when  considering  legislation 
for  the  suppression  of  lotteries  within  its 
own  limits,  may  properly  take  into  view 
the  evils  that  iiuiere  in  the  raising  of  mon- 
ey, in  that  mode,  why  may  not  Congress,  in- 
vested with  the  power  to  regulate  commerce 
among  the  several  states,  provide  that  such 
commerce  shall  not  be  polluted  by  the  car- 
rying of  lottery  tickets  from  one  state  to 
another?  In  this  connection  it  must  not  be 
forgotten  that  the  power  of  Congress  to 
regulate  commerce  among  the  states  is 
plenary,  is  complete  in  itself,  and  is  subject 
to  no  limitations  except  such  as  ma^  be 
found  in  the  Constitution.  What  provision 
in  that  instrument  can  be  regarded  as  lim- 
iting the  exercise  of  the  power  granted? 
What  clause  can  be  dted  which,  in  any  de- 
gree, countenances  the  suggestion  that  one 
may,  of  right,  carry  or  cause  to  be  carried 
from  one  state  to  another  that  which  will 
harm  the  public  morals?  We  cannot  think 
of  any  clause  of  that  instrument  that  could 
possibly  be  invoked  by  those  who  assert 
their  right  to  send  lottery  tickets  from  state 
to  state  except  the  one  providing  that  no 
person  shall  be  deprived  oif  his  liberty  with- 
in out  due  process  of  law.  We  have  said  that 
gthe  liberty  protected  by  the  Constitution 
•  smbracea  the  right  to  be  free  in  the  enjoy- 
ment of  one's  faculties;  'to  be  free  to  use 
them  in  all  lawful  ways;  to  live  and  work 
where  ke  will ;  to  earn  his  livelihood  by  any 


lawful  ealling;  to  prnvna  any  livelihood  or 
avocation,  and  for  that  purpose  to  enter  in- 
to all  contracts  which  mi^  m  proper."  A0- 
geyer  v.  Jjouisiana^  165  U.  6.  678,  589«  41 
L.  ed.  832,  835,  17  Sup.  Ct  Rep.  427,  431. 
But  surelv  it  will  not  be  said  to  be  a  pari 
of  ai^one  s  liberty,  as  recognized  by  the  su- 


preme law  of  tlie  land,  that  he  shall  be  al- 
lowed to  introduce  into  commerce  among 
the  states  an  element  that  will  be  confessed- 
ly injurious  to  the  publio  morals. 

If  it  be  said  that  the  act  of  1895  is  incon- 
sistent with  the  10th  Amendment,  reserving 
to  the  states  respectively,  or  to  the  people, 
the  powers  not  delegated  to  the  United 
Stat^  the  answer  is  that  the  power  to  reg- 
ulate commerce  among  the  states  has  been 
expressly  delegated  to  Congress. 

Besides,  Congress,  by  t^t  act,  does  noi 
assume  to  interfere  with  traffic  or  commerce 
in  lottery  tickets  carried  on  exelvsively 
within  the  limits  of  anv  state,  but  has  in 
view  only  commerce  of  that  kind  among  the 
several  states*  It  has  not  assumed  to  inter- 
fere with  the  completely  internal  affairs  ol 
any  state,  and  has  only  legislated  in  respeel 
of  a  matter  which  ccmcerns  the  people  of  the 
United  States.  As  a  state  may,  for  the 
purpose  of  yarding  the  morals  c^  its  own 
people,  forbid  all  sales  of  lottery  tickets 
witliin  its  limits,  so  Congress,  for  ths  pur* 
poss  of  guarding  the  people  of  the  Umted 
States  against  the  "widespread  pestilence  of 
lotteries'^  and  to  protect  the  commerce 
which  concerns  all  the  states^  may  prohiUt 
the  cailrying  of  lotterv  tickets  from  one 
state  to  another.  In  legislating  upon  ths 
subject  of  ths  traffic  in  lottery  tickets,  as 
carried  en  through  interstate  commerce, 
Congress  only  supplemented  the  action  of 
those  states—- perhaps  all  of  them — ^which, 
for  the  proteetKHi  of  the  publio  morals,  pro> 
hibit  the  drawing  of  lotteries,  as  well  as  ths 
sale  or  circulation  of  lottery  tickets,  with- 
in their  respective  limits.  It  said,  in  ef* 
feet,  that  it  would  not  permit  the  declared 
policy  of  the  states,  which  sought  to  pr<^ 
tect  their  people  against  the  mischiefs  of 
the  lottery  business^  to  be  overthrown  or 
disregarded  by  the  agency  of  interstatsao 
commerce.  We  should  hesitate  long  before  § 
adjudging  that  an  evil  of  sucfa*appalling* 
character,  carried  on  through  interstate 
commerce,  cannot  be  met  and  crushed  by  the 
only  power  competent  to  that  end.  We  say 
competent  to  tnat  cad,  because  Congress 
alone  has  the  power  to  occupy,  l^  legislao 
tion,  the  whole  field  of  interstate  commerce. 
What  was  said  by  this  court  upon  a  former 
occasion  may  well  be  here  repeated:  "The 
framers  of  the  Constitution  never  intended 
that  the  legislative  power  of  the  nation 
should  find  itself  incapable  of  dispoeinff  of 
a  subject-matter  specifically  committed  to 
its  charge."  Re  Bahrer,  140  U.  S.  645,  563» 
fti(b  nom.  Wilkerson  v.  Bahrer,  35  L.  ed. 
572,  577,  II  Sup.  Ct.  Rep.  865,  869.  If  the 
carrying  of  lotteiy  tickets  from  one  stats 
to  another  be  interstate  commerce,  and  if 
Cougreas  is  of  opinion  that  an  effective  reg- 
ulation for  the  suppression  of  lotteries,  car- 
ried on  through  such  commerce,  is  to  mtikm 
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it  a  criminal  offense  to  cause  lottery  tickets 
to  be  carried  from  one  state  to  another,  we 
know  of  no  authority  in  the  courts  to  hold 
that  the  means  thus  devised  are  not  appro- 
priate and  necessary  to  protect  the  country 
at  large  ajgainst  a  species  of  interstate  com- 
merce which,  although  in  general  use  and 
somewhat  favored  in  both  national  and  state 
legislation  in  the  early  history  of  the  coun- 
try, has  grown  into  disrepute,  and  has  be- 
come offensive  to  the  entire  people  of  the  na- 
tion. It  is  a  kind  of  traffic  which  no  one 
can  be  entitled  to  pursue  as  of  right. 

That  regulation  may  sometimes  appro- 
priately assume  the  form  of  prohibition  is 
also  illustrated  by  the  case  of  diseased  cat- 
tle, transported  from  one  state  to  another. 
Such  cattle  may  have,  notwithstanding  their 
condition,  a  value  in  money  for  some  pur- 
poses, and  yet  it  cannot  be  doubted  that 
Congress,  under  its  power  to  regulate  com- 
merce*  mav  either  provide  for  their  being 
inspected  before  transportation  begins,  or, 
in  Its  discretion,  may  prohibit  their  being 
transported  from  one  state  to  another.  In- 
deed, by  the  act  of  May  29th,  1884,  chap.  60 
[23  Stat  at  L.  32,  §  6,  U.  S.  Gomp.  Stat 
1901,  p.  3184],  Congress  has  provided: 
''That  no  railroad  company  within  the 
United  States,  or  the  owners  or  masters  of 
any  steam  or  sailing,  or  other  vessel  or  boat, 
•hall  receive  for  transportation  or  trans- 
port, from  one  state  or  territooy  to  another, 
or  from  any  state  into  the  District  of  Co- 
lumbia, or  from  the  District  into  any  state, 
^  mnv  live  stock  affected  with  any  contagious, 
19  infectious,  or  communicable  disease,  and  es- 
f  pedally  tiie  disease  known  a«  *pleuro-pneu- 
monia;  nor  shall  any  person,  company,  or 
corporation  deliver  for  such  transportation 
to  any  railroad  ccxnpany  or  master  or  own- 
er of  any  boat  or  vessel,  any  live  stock, 
knowing  them  to  be  affected  with  any  con- 
tagious, infectious,  or  commimicable  dis- 
ease ;  nor  shall  any  person,  company,  or  cor- 
poration drive  on  foot  or  transport  in  pri- 
vate conveyance  from  one  state  or  territory 
to  another,  or  from  any  state  into  tiie  Dis- 
trict of  Columbia,  or  from  the  District  into 
any  state,  any  live  stock,  knowing  them  to 
be  affected  with  any  contagious,  mfectious, 
or  communicable  disease,  and  especially  the 
disease  known  as  pleuro-pneumonia."  Reid 
V.  Colorado,  187  U.  S.  137,  ante,  92,  23  Sup. 
Ct.  Rep.  02. 

The  act  of  July  2d,  1890  (26  Stat  at  L. 
209,  chap.  647,  U.  S.  Comp.  Stat  1901,  p. 
3200),  known  as  the  Sherman  anti-trust 
act,  and  which  is  bcsed  upon  the  power  of 
Congress  to  regulate  commerce  among  the 
states,  is  an  illustration  of  the  proposition 
that  regulation  may  take  the  form  of  pro- 
hibition. The  object  of  that  act  was  to  pro- 
tect trade  and  commerce  against  unlawful 
restraints  and  monopolies.  To  accomplish 
that  object  Congress  (declared  certain  con- 
tracts to  be  illegal.  That  act,  in  effect,  pro- 
hibited the  doing  of  certain  things,  and  its 
prohiUtory  clauses  have  been  sustained  in 
several  cases  as  valid  undsr  the  power  of 
Congress  to  regulate  interstate  commerce.  ^ 
United    States    v.    Trans-Miasouri    Freight 


A$80.  166  U.  a  290.  41  L.  ed.  1007,  17  Sup. 
Ct  Rep.  640;  United  Bt(Ue8  v.  Joint  Traf» 
fio  ±880.  171  U.  S.  505,  43  L.  ed.  259,  19 
Sup.  Ct  Rep.  25;  Addyston  Pipe  d  Steel 
Co.  V.  United  States,  176  U.  S.  211,  44  L.  ed. 
136,  20  Sup.  Ct  Rep.  96.  In  the  case  last 
named  the  court,  referring  to  the  powor  of 
Congress  to  regulate  commerce  among  the 
states,  said:  "In  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  ed.  23,  the  power  was  de- 
clared to  be  complete  in  itself,  and  to  ac- 
knowledge no  limitations  other  than  are 
prescribed  by  the  Constitution.  Under  this 
grant  of  power  to  Congress  that  body,  in 
our  judgment,  ma^  enact  such  legislation 
as  shall  declare  void  and  prohibit  the  per- 
formance of  any  contract  between  individ- 
uals or  corporations  where  the  natural  and 
direct  effect  of  such  a  contract  will  be,  when 
carried  out,  to  directly,  and  not  as  a  mere 
incident  to  other  and  innocent  jpurposes, 
regulate  to  any  substantial  extent  mterstate 
commerce.  (And  when  we  speak  of  Inter* 
state  we  also  include  in  our  meaning  foreigpi< 
commerce.)  We  do  not  assent  to  the  eor-[. 
ifeectness  of  the  proposition  that  the  const!-* 
tutional  guaranty  of  liberty  to  the  individ- 
ual to  enter  into  private  contracts  limits  the 
power  of  Congress  and  prevents  it  from  leg- 
islating upon  the  subject  of  contracts  of 
the  class  mentioned.  The  power  to  regulate 
interstate  commerce  is,  as  stated  l^  Chief 
Justice  Marshall,  full  and  complete  in  Con- 
gress, and  there  is  no  limitation  io  ths 
grant  of  the  power  which  excludes  private 
contracts  of  the  nature  in  questicm  from 
the  jurisdiction  of  that  bod^.  Nor  is  any 
such  limitation  contained  in  that  other 
clause  of  the  Constitution,  which  provides 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of 
law."  Again:  "The  provision  in  the  Con- 
stitution does  not,  as  we  believe,  exclude 
Congress  from  legislating  with  regard  to 
contracts  of  the  aoove  nature  while  in  the 
exercise  of  its  constitutional  right  to  regu- 
late commerce  among  the  states.  On  the 
contrary,  we  think  the  provision  regarding 
the  liberty  of  the  citizen  is,  to  some  extent, 
limited  by  the  commerce  clause  of  the  Con- 
stitution, and  that  the  power  of  Coi^gress 
to  regulate  interstate  commerce  comprises 
the  right  to  enact  a  law  prohibiting  the  cit- 
izen from  entering  into  those  private  con- 
tracts which  directly  and  substantially,  and 
not  merely  indirectly,  remotely,  incidental- 
ly, and  collaterally,  regulate  to  a  greater  <Hr 
less  degree  commerce  among  the  states." 

That  regulation  may  sometimes  take  the 
form  or  have  the  effect  of  prohibition  is  also 
illustrated  in  the  case  of  Re  Rahrer,  140  U. 
S.  645,  sub  nom,  Wilkeraon  v.  Rahrer,  35 
L.  ed.  572,  11  Sup.  Ct.  Rep.  865.  In  Mug* 
ler  V.  Kansas,  123  U.  S.  623,  31  Ll  ed.  206, 
8  Sup.  Ct  Rep.  273,  it  was  adjudged  thai 
state  legislation  prohibiting  the  manufao- 
ture  of  spirituous,  malt,  vinous,  fermentedt 
or  other  intoxicating  liquors  within  the  lim- 
its of  the  state,  to  he  there  sold  or  bartered 
for  general  use  as  a  beverage,  does  not  neces- 
sarily infringe  any  right,  privilege,  or  im* 
munity  secured  by  the  Constitution  of  th* 
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United  States  or  hw  the  amendments  there- 
ta  Subsequently  in  Bowman  v.  Chioago  d 
N.  W.  R,  Co.  126  a.  S.  466,  31  L.  ed-  700, 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689, 
1062,  this  court  held  that  ardent  spirits, 
distilled  liquors,  ale,  and  beer  were  subjects 
of  exchange,  barter,  and  traffic,  and  were  so 
recognized  by  the  usages  of  the  commercial 
Vorld,  as  well  as  by  the  laws  of  Congress 
and  the  decisions  of  the  courts.  In  Leisy 
^v.  Hardin,  135  U.  S.  100,  110,  125,  34  L.  ei 
S  128,  132,  138,  3  Inters.  Com.  Rep.  36,  41, 
^47,  10  Sup.  Ct.  Rep.  681,  684,  690,  the««ourt 
again  held  that  spirituous  liquors  were  reo* 
ognized  articles  of  commerce,  and  declared 
a  statute  of  Iowa  prohibiting  the  sale  with- 
in its  limits  of  any  intoxicating  liquors,  ex- 
cept for  pharmaceutical,  medicinal,  chemi- 
!cai,  or  sacramental  purposes,  under  a  state 
.license,  to  be  repugnant  to  the  commerce 
clause  ol  the  Constitution,  if  ajiplied  to  the 
tsale,  within  the  state,  by  the  importer,  in 
the  original,  unbroken  packages,  of  such  liq- 
uors manufactured  in  and  brought  from  an- 
other state.  And  in  determining  whether  a 
state  could  prohibit  the  sale  within  its  limits, 
in  original,  unbroken  packages,  of  ardent  spir- 
its, distilled  liquors,  ale,  and  beer,  imported 
from  aiiother  state,  this  court  said  that  they 
were  recognized  by  the  laws  of  Congress  as 
well  as  by  the  commercial  world  as  "sub- 
jects of  ezchangSy  barter,  and  traffic,"  and 
vhat  "whatever  our  individual  views  may 
be  as  to  the  deleterious  or  dangerous  qual- 
ities of  particular  articles,  we  cannot 
hold  that  any  articles  which  Congress  rec- 
ognized as  subjects  of  commerce  are  not 
such." 

Then  followed  the  passage  by  Congress  of 
the  act  of  August  8th,  1890  (26  Stat,  at  L. 
ai3,  chap.  728,  U.  S.  Comp.  Stat  1901,  p. 
|8177),  providing  "that  all  fermented,  dis- 
tilled, or  other  intoodcatiDg  liquors  or  li- 
quids  transported  into  any  state  or  terri- 
.tory,  or  remaining  therein  for  use,  consump- 
;tion,  sale,  or  storage  therein,  shall,  upon  ar- 
rival in  such  state  or  territoiy,  be  subject 
to  the  operation  and  effect  of  the  laws  of 
sneh  state  or  territory  enacted  in  the  ezer- 
jefse  of  its  police  powers,  to  the  same  extent 
ajsd  in  the  same  manner  as  though  such  li« 
I  quids  or  liquors  had  been  produced  in  such 
[State  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced 
therein  in  original  packages  or  otherwise." 
.That  act  was  sustained  in  the  Rahrer  Case 
as  a  valid  exercise  <^  the  power  of  Congress 
to  regulate  commerce  amoqg  the  stat^ 
I  In  Rhodes  v.  loioa,  170  U.  S.  412,  426,  43 
L.  ed.  1088,  1096,  18  Sup.  Ct  Rep.  664,  669, 
(that  statute — ^all  ol  its  provisions  being  re* 
igarded— was  held  as  not  causing  the  power 
d  the  state  to  attach  to  an  interstate  com- 
merce shipment  of  intoxicatiog  liquors 
'SrhiM  the  merdiandise  was  in  transit  under 
such  shipment^  and  until  its  arrival  at  the 
point  of  destination  and  delivery  there  to  the 
McenaigQee.*' 

S     Thus,  nader  its  power  to  regulate  inter- 
*  state  eonuMnse,  asHnvolved  in  the  transpor- 
tation, in  original  packages,  of  ardent  spirits 
fsom  one  state  to  another,  OeBgreas^  l^^  the 


necessary  effect  of  the  act  of  1800,  made  it  im- 
possible to  transport  such  packages  to  places 
within  a  prohibitory  state  and  Uiere  dispose 
of  their  contents  by  sale;  although  it  had 
been  previously  held  that  ardent  spirits  were 
recognized  articles  of  commerce  and,  until 
Congress  otherwise  provided,  could  be  in^ 
ported  into  a  state,  and  sold  in  the  original 
packages,  despite  the  will  of  the  state.  If 
at  the  time  of  the  passa^  of  the  act  of  1890 
all  the  states  had  enacted  liquor  laws  prohib- 
iting the  sale  of  intoxicating  liquors  within 
their  respective  limits,  then  the  act  would 
have  had  the  necessary  effect  to  exclude  ar^ 
dent  spirits  altogether  from  commerce 
among  the  states;  for  no  one  would  ship,  for 
purposes  of  sale,  packages  containing  such 
spirits  to  points  within  any  state  that  for- 
bade their  sale  at  any  time  or  place,  even  in 
unbroken  packages,  and,  in  adcution,  provid- 
ed for  the  seizure  and  forfeiture  of  such  pack- 
ages. So  that  we  have  in  the  Rahrer  Case 
a  recognition  of  the  principle  that  the  power 
of  Congress  to  regulate  interstate  commerce 
may  sometimes  be  exerted  with  the  effect  of 
excluding  particular  articles  from  such  com- 
merce. 

It  is  said,  however,  that  if,  in  order  to  sup- 
press lotteries  carried  on  through  interstate 
commerce,  Congress  may  exclude  lottery 
tickets  from  such  commerce,  that  principle 
leads  necessarily  to  the  condodon  that  Con* 
gross  may  arbitrarily  exclude  from  com- 
merce among  the  states  any  article,  commod- 
ity, or  thipg,  of  whatever  kind  or  nature,  or 
however  useful  or  valuable,  which  it  may 
choose,  no  matter  with  whai  native,  to  de- 
clare shall  not  be  carried  from  one  state  to 
another.  It  will  be  time  enough  to  consider 
the  constitutionality  of  such  legislation 
when  we  must  do  so.  The  present  case  dose 
not  require  the  court  to  declare  the  full  ex- 
tent of  the  power  that  Congress  may  exerdse 
in  the  regulation  of  commerce  among  the 
states.  We  may,  however,  repeat,  in  this 
connection,  what  the  court  has  heretofore 
said,  that  the  power  of  Congress  to  r^^late 
commerce  amons  the  states,  although  ple- 
nary, cannot  be  aeemed  arbitrary,  since  it  ieeo 
subject  to  such  limitations  or  restrictions  asS 
«are  prescribed  by  the  Constitution.  This* 
power,  therefore,  may  not  be  exercised  so  as 
to  infringe  rights  secured  or  protected  by 
that  instrument.  It  would  not  be  difficult 
to  imagine  legislation  that  would  be  justly 
liable  to  such  an  objection  as  that  stated, 
and  be  hostile  to  the  objects  for  the  acoMn- 
plishment  of  which  Coqgress  was  invested 
with  the  general  power  to  regulate  com- 
merce amoQK  the  several  states.  But»  an 
often  said,  the  possible  abuse  oi  a  power  is 
not  an  argument  against  its  existence. 
There  is  probably  no  governmental  power 
that  may  not  be  exerted  to  the  injury  of  the 
public.  If  what  is  done  l^  Congress  in 
manilestly  in  excess  of  the  powers  granted 
to  it,  then  upon  the  courts  will  rest  the  duly 
of  adjudgiog  that  its  action  is  neither  legal 
nor  Unding  upon  the  people.  But  if  what 
Congress  does  is  withm  the  limits  ef  ite 
power,  and  is  simply  unwise  or  injuMsua^ 
the  remedy  U  that  suggested  by  Chief  Ji»^ 
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tioe  Marshall  in  Gibbons  ▼.  Ogden,  when  he 
said:  '*The  wisdom  and  the  discretion  of 
Congress,  their  identil^  with  the  people,  and 
the  influence  which  their  constituents  poe- 
seas  at  elections,  are,  in  this,  as  in  many 
other  instances,  as  that,  for  example,  of  de- 
claring war,  the  sole  restraints  on  which 
they  have  relied,  to  secure  them  from  its 
abuse.  They  are  the  restraints  on  which 
the  people  must  often  rely  solely,  in  ail  rep- 
resentative governmenta." 

The  whole  subject  is  too  important,  and 
the  questions  suggested  by  its  consideration 
are  too  difficult  of  solution^  to  justify  any 
attempt  to  lay  down  a  rule  for  determining 
in  advance  the  validity  of  every  statute  that 
may  be  enacted  under  the  commerce  clause. 
We  decide  nothing  more  in  the  present  case 
than  that  lottery  tickets  are  subjects  of 
traffic  among  those  who  choose  to  sell  or 
l>uy  them ;  that  the  carriage  of  such  tickets 
by  independent  carriers  from  one  state  to 
■another  is  therefore  interstate  commerce; 
that  under  its  power  to  regulate  commerce 
among  the  several  states  C^gress — subject 
to  the  limitations  imposed  by  the  Constitu- 
tion upon  the  exercise  of  the  powers  grant- 
•ed — ^has  plenary  authority  over  such  com- 
merce, and  may  prohibit  the  carriage  of 
•uch  tickets  from  state  to  state;  and  that 
ts  legislation  to  that  end,  and  of  that  chai-ac- 
S?  ter,  is  not^inoonsistent  with  any  limitation 
or  restriction  imposed  upon  tne  exercise  of 
the  powers  grarted  to  Congress. 
The  judgmew.  i%  afp^rmed-. 

Mr.  Chief  Justice  Fnller,  wita  whom 
ooncur  Mr.  Justice  Brawesp,  Mr.  Ju6ti<« 
Bliiras,  and  Mr.  Justice  Pe^khant,  dis- 
senting: 

Although  the  1st  pec^ioD  of  the  act  of 
March  2,  189d  (28  Btc%.  at  L.  063,  chap. 
191,  U.  S.  Comp.  Stat.  1901,  p.  3178),  is  in- 
artiflcially  drawn,  I  aooept  the  contention 
of  the  government  that  it  makes  it  an  offense 
( 1 )  to  bring  lottery  matter  from  abroad  ia- 
io  the  United  States;  (2)  to  cause  such 
matter  to  be  deposited  in  or  carried  by  the 
mails  of  the  United  States;  (3)  to  cause 
such  matter  to  be  carried  from  one  state 
to  another  in  the  United  States;  and  fur- 
ther, to  cause  any  advertisement  of  a  lot- 
tery or  similar  enterprise  to  be  brought  into 
the  United  States,  or  be  deposited  or  carried 
by  the  mails,  or  transferred  from  one  state 
to  another. 

The  case  before  us  does  not  involve  in  fact 
the  circulation  of  advertisements  and  the 
question  of  the  abridgment  of  the  freedom 
of  the  press;  nor  does  it  involve  the  impor- 
tation of  lottery  matter,  or  its  transmission 
by  the  mails.  It  is  oonoeded  that  the  lot- 
tery tickets  in  question,  though  purporting 
to  be  issued  by  a  lottery  compairv  of  Para- 
guay, were  printed  in  the  United  States,  and 
were  not  imported  into  the  United  States 
from  any  foreign  country. 

The  naked  question  is  whether  the  prc^- 
bition  by  Congress  of  the  carriage  of  lottery 
tickets  from  one  state  to  another  by  mesas 
other  thsa  the  m^ls  is  within  the  powers 
fMtod  in  that  body  by  the  Constitution  of 


the  United  States.  That  the  purpose  of 
Congress  in  this  enactment  was  tne  suppres* 
sion  of  lotteries  eannot  reasonably  be  d^ 
nied.  That  purpose  is  avowed  in  the  titls 
of  the  act,  and  is  its  natural  and  reaaomJ^ 
effect,  and  by  that  its  validity  mu&t  be  test* 
ed.  Henderson  v.  Ifew  York,  92  U.  S.  268, 
sub  nam.  Benderson  v.  Wiokham,  23  L.  ed. 
648 ;  Minnesota  v.  Barber,  136  U.  S.  320,  34 
L.  ed.  458,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  862. 

The   power   of  the   state   to   impose   re- 
straints and  burdens  on  persons  and  prop-0 
erty  in  conservation  and  promotion  of  the§ 
"public  health,  good  order,  and  prosperity  is* 
a  power  originally  and  always  belonging  to 
the  states,  not  surrendered  by  them  to  the 
general  government,  nor  directly  restrained 
by  the  Constitution  of  the  United  States, 
ajid  essentially  exclusive,  and  the  suppres- 
sion of  lotteries  as  a  harmful  business  falls 
within  this  power,  commonly  called,  of  po- 
lice.   Douglas  v.  Kentueky,  168  U.  S.  488, 
42  L.  ed.  553,  18  Sup.  Ct  Rep.  199. 

It  is  urged,  however,  that  because  Con- 
gress is  empowered  to  regulate  commerce 
between  the  several  states,  it>  therefore, 
may  suppress  lotteries  by  prohibiting  the 
carriage  of  lottenr  matter.  Congress  may, 
indeed,  make  all  laws  necessary  and  proper 
for  carrying  the  powers  granted  to  it  into 
execution,  and  doubtless  an  act  prohibiting 
the  carriage  of  lottery  matter  would  be  nec- 
essary and  proper  to  the  execution  of  a  pow- 
er to  suppress  lotteries;  but  that  power  be- 
longs to  the  states  and  not  to  Congress.  To 
hold  that  Congress  has  general  police  power 
would  be  to  hold  that  it  may  accomplish  ob- 
jects not  intrusted  to  the  general  govern* 
ment,  and  to  defeat  the  operation  of  the 
10th  Amendment,  declaring  that  'the  pow- 
ers not  delegated  to  the  united  States  by 
the  Constitution,  nor  prohibited  by  it  to  tlie 
states,  are  reserved  to  the  states  respective- 
ly, or  to  the  people." 

The  ground  on  which  prior  acts  forbid- 
ding the  transmission  of  lottery  matter  by 
the  mails  was  sustained,  was  that  the  power 
vested  in  Congress  to  establish  postoffioss 
and  post  roads  embraced  the  regulation  of 
the  entire  postal  system  of  the  country,  sad 
that  under  that  power  Copgress  might  des- 
ignate what  might  be  carried  in  the  mails 
and  what  excluded.  Re  Rapier,  143  U.  S. 
110,  36  L.  ed.  93,  12  Sup.  Ct.  Rep.  374;  Em- 
parte  Jackson,  96  U.  S.  727,  24  L.  ed.  877. 

In  the  latter  case,  Mr.  Justice  Field,  de- 
livering the  unanimous  opinion  <rf  the 
court,  said:  *'But  we  do  not  think  that 
Congress  possesses  the  power  to  prevent  the 
transportation  in  other  ways,  as  merchan- 
dise, of  matter  which  it  excludes  from  the 
mails.  To  give  efficient  to  its  regulations 
and  prevent  rival  postal  systems,  it  may, 
perhaps,  prohibit  the  carriage  by  others  fox- 
hire,  over  postal  routes,  of  artieles  which  le- 
gitimately constitute  mail  matter,  in  the 
sense  in  which  those  terms  were  used  wheoM 
the  Constitution  was  adopted,  consisting  of  g 
letters,  and  of « ■ewspapsrs  and  pamphlets,* 
when  not  sent  as  merchandise;  but  further 
than  this  its  power  of  prohiUtioo  cannot  «»• 
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And  Cilia  was  repeated  in  the  Case 
of  Bapier, 

GertaiDly  the  aet  before  ua  canoot  afcand 
the  test  of  the  rule  laid  down  by  Mr.  Juaiioe 
MiUer  in  the  Trade-Mark  Cases,  100  U.  S. 
tt6,  sub  nonu  United  States  v.  Steffens,  25 
li.  ed.  562,  when  he  said:  "When,  there- 
fore, GoDgresa  undertakes  to  enact  a  law, 
which  can  only  be  valid  as  a  regulation  of 
coromeroe,  it  is  reasonable  to  expect  to  find 
on  the  face  of  the  law«  or  from  its  essential 
nature,  that  it  is  a  regulation  of  commerce 
with  foreign  nations^  or  among  the  several 
states,  or  with  the  Indian  tribes.  If  not  so 
limited,  it  is  in  excess  of  the  power  of  Con- 
gresB." 

But  apart  from  the  question  of  bona  fides, 
this  act  cannot  be  brought  within  the  power 
to  regulate  commerce  among  the  several 
states,  unless  lottery  tickets  are  articles  of 
commerce,  and,  therefore,  when  carried 
across  state  lines,  of  interstate  commeroe; 
or  unless  the  power  to  regulate  interstate 
commerce  includes  the  absolute  and  exclu- 
sive power  to  prohibit  the  transportation  of 
anything  or  anybody  from  one  state  to  an- 
other. 

Mr.  Justice  Catron  remarked  in  the  Li- 
cense Cases  [6  Mow.  504,  600,  12  L.  ed.  256, 
209]  that  "that  which  does  not  belong  to 
commerce  is  within  the  jurisdiction  of  the 
police  power  of  the  state;  and  that  which 
does  belong  to  commerce  is  within  the  juris- 
diction of  the  United  SUtes;"  and  the  ob- 
servation has  since  been  repeatedly  quoted 
by  this  court  with  approval. 

In  United  States  v.  E.  C.  Knight  Co.  156 
U.  a  13,  39  L.  ed.  329,  15  Sup.  Gt.  Rep.  254, 
we  said:  "It  is  vital  that  the  independence 
of  the  commercial  power  and  of  the  police 

Sower,  and  the  delimitation  between  them, 
owever  sometimes  perplexing,  should  al- 
ways be  recognized  and  observed,  for  while 
the  one  furnishes  the  strongest  bond  of  un- 
ion, the  other  is  essential  to  the  preserva- 
tion of  the  autonomy  of  the  states  as  re- 
quired by  our  dual  form  of  government;  and 
acknowledged  evils,  however  grave  and  ur- 
gent they  may  appear  to  be,  had  better  be 
borne  than  the  nsk  be  run,  in  the  effort  to 
srppress  them,  of  more  serious  consequences 
by  resort  to  expedients  of  even  doubtful  con- 
stitutionality. It  will  be  perceived  how 
I.  far  reaching  the  proposition  is  that  the 
g power  of  dealing  with  a  monopoly  directly 
•  may  be  exercised  by  the*general  government 
whenever  interstate  or  international  com- 
merce may  be  ultimately  affected.  The  reg- 
ulation of  commerce  applies  to  the  subjects 
of  commerce,  and  not  to  matters  of  internal 
police."  This  case  was  adhered  to  in  Addy- 
eton  Pipe  A  Steel  Co.  v.  United  States,  175 
U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96, 
where  it  was  decided  that  Congress  could 
prohibit  the  performance  of  contracts,  whose 
natural  effect,  when  carried  out,  would  be  to 
.  directly  regulate  interstate  and  foreign  com- 
merce. 

It  cannot  be  successfully  contended  that 
either  Confess  or  the  states  can,  by  their 
own  legislation,  enlarge  their  powers,  and 
the  question  of  the  extent  and  limit  of  the 


powers  of  either  ia  a  Jndietal  question  under 
the  fundamental  law. 

If  a  particular  artiela  is  not  tha  snbject 
of  oommeroe,  the  determination  of  Congresa 
that  it  is^  cannot  be  so  conclusive  as  to  aBr 
dude  judicial  inquiiy. 

When  Chief  Justice  Marshall  said  that 
commerce  embraced  intercourse,  he  added, 
commercial  intercourse,  and  this  waa  neces' 
aarily  so  since,  as  Chief  Justice  Tanev  point' 
ed  out,  if  intercourse  were  a  word  of  larger 
meaning  than  the  word  "commerce,"  it  could 
not  be  substituted  for  the  word  of  more  lim- 
ited meaning  contained  in  the  Constitution. 

Is  the  carriage  of  lottei^r  tickets  from  one 
state  to  another  commercial  intercourse? 

The  lottery  ticket  purports  to  create  con- 
tractual relations,  and  to  furnish  the  means 
of  enforcing  a  contract  right. 

This  is  true  of  insurance  policies,  and 
both  are  contingent  in  their  nature.  Yet 
this  court  has  held  that  the  issuing  of  fire» 
marine,  and  life  insurance  policies,  in  one 
state,  and  sending  them  to  another,  to  be 
there  delivered  to  the  insured  on  payment  of 
premium,  is  not  interstate  commerce.  Paul 
V.  Virginia,  8  Wall.  168,  19  L.  ed.  357; 
Hooper  v.  California^  156  U.  S.  648.  39  L. 
ed.  207,  5  Inters.  Com.  Rep.  610,  15  Sup.  Ct. 
Rep.  207 ;  Veto  York  L,  Ins,  Co,  v.  CrwoenSf 
178  U.  S.  389«  44  L.  ed.  1,116,  20  Sup.  Ct. 
Rep.  962. 

In  Paul  V.  Virginia,  Mr.  Justice  Field,  in 
delivering  the  unanimous  opinion  of  the 
court,  said:  ''Issuing  a  policy  of  insurance- 
is  not  a  transaction  of  commerce.  The  poli- 
cies are  simple  contracts  of  indemnity 
against  loss  by  fire,  entered  into  between  the 
corporations  and  the  assured,  for  a  consid-x 
eration  paid  by  the  latter.  These  contracted 
are  not  articles  of*  commerce  in  any  proper  •^ 
meaning  of  the  word.  They  are  net  sub- 
I'ects  of  trade  and  barter  offered  in  the  mar- 
ket as  something  having  an  existence  ani 
value  independent  of  the  parties  to  them. 
They  are  not  commodities  to  be  shipped  or 
forwarded  from  one  state  to  another,  an<i 
then  put  up  for  sale.  They  are  Hke  other 
personal  contracts  between  parties  which 
are  completed  by  their  signature  and  the 
transfer  of  the  consideration.  Such  con- 
tracts are  not  interstate  transactiona, 
though  the  parties  may  be  domiciled  in  dif- 
ferent states.  The  policies  do  not  take  ef- 
fect— are  not  executed  contracts — ^until  de- 
livered by  the  agent  in  Virginia.  They  are, 
then,  local  transactions,  and  are  governed 
by  the  local  law.  They  do  not  constitute  » 
part  of  the  commerce  between  the  states  any- 
more than  a  contract  for  the  purchaae  antf 
sale  of  goods  in  Virginia  by  a  citizen  of  New 
York  whilst  in  Virginia  would  eonstituta  n 
portion  of  such  commerce." 

Tins  language  waa  quoted  with  approval 
in  Hooper  v.  California,  155  U.  S.  $4S,  39 
L.  ed.  297,  5  Intera  Com.  Rep.  610,  1(^  Sim. 
Ct.  Rep.  207,  and  it  was  further  said:  ''If 
the  power  to  regulate  interstate  commeree 
applied  to  all  the  incidents  to  which  sa&d 
commeroe  might  give  rise,  and  to  all  con- 
tracts wh'ch  might  be  made  in  the  course  of 
its  transaction,  th'it  power  would  embrace 
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the  entire  sphere  of  mercantile  activity  in 
any  way  connected  with  trade  between  the 
states  >  and  wonld  exclude  state  control  over 
many  contracts  purely  domestic  in  their  na- 
ture. The  business  ol  insurance  is  not  com- 
merce. A  contract  of  insurance  is  not  an 
instrumentality  of  commerce.  The  making 
of  such  a  contract  is  a  mere  incident  of  com- 
mercial intercourse,  and  in  this  respect 
there  is  no  difference  whatever  between  in- 
flurance  against  fire  and  insurance  against 
Hhe  perils  of  the  sea.' "  Or,  as  remarked  in 
yew  York  L.  Ins.  Co,  v.  Cravens,  "against 
the  uncertainty  of  man's  mortality." 
•  The  fact  that  the  agent  of  the  foreign  in- 
surance company  negotiated  the  contract  of 
insurance  in  the  state  where  the  contract 
was  to  be  finally  completed  and  the  policy 
delivered,  did  not  affect  the  result.  As  Mr. 
Justice  Bradley  said  in  the  leading  case  of 
Robbina  ▼.  Shelby  Cotmty  Tcunny  Diet,  120 
«  U.  S.  480«  30  L.  ed.  694«  1  Inters.  Com.  Rep. 
§45,  7  Sup.  Gt.  Rep.  592:  "The  negotiation 
•  of  sales  of  goods  which  are  ia*ftnother  state, 
for  the  purpose  of  introducing  them  into  the 
state  in  which  the  negotiation  is  made,  is 
interstate  commerce."  And  see  CoUinM  v. 
yew  Hampshire,  171  U.  S.  30,  43  L.  ed,  60, 
18  Sup.  Ct.  Rep.  768,  and  other  cases. 

Tested  by  the  same  reasoning,  negotiable 
instruments  are  not  instrumeots  of  com- 
merce; bills  of  lading  are,  because  they 
stand  for  the  articles  included  therein; 
hoice  it  has  been  held  that  a  state  cannot 
tax  interstate  bills  of  lading  because  that 
would  be  a  regulation  of  interstate  com- 
merce, and  that  Congress  cannot  tax  foreign 
bills  of  lading,  because  that  would  be  to  tax 
the  articles  exported,  and  in  confiict  with 
article  1,  §  9,  cl.  5,  of  the  Constitution  of 
the  United  States,  that  "no  tax  or  duty 
shall  be  Laid  <«  any  articles  exported  from 
any  state."  Fairbcknk  y.  United  States,  181 
U.  S.  283,  46  L.  ed.  86%  21  Sup.  Ct.  Rep. 
648. 

In  yathan  y.  Louisiana,  8  How.  73,  12  L. 
ed.  993,  it  was  held  that  a  broker  dealing  in 
foreign  bills  of  exchange  was  not  engaged 
in  commerce,  but  in  supplyix^  an  instru- 
mentality of  commerce,  aiid  thai  a  state  tax 
on  all  mone^  or  exchange  brokers  was  not 
Toid  as  to  him  as  a  regulation  of  commerce. 

And  in  Williams  v.  Feaars,  179  U.  S.  270, 
45  L.  ed.  186,  21  Sup.  Ct.  Rep.  128,  that  the 
levy  of  a  tax  l^  the  state  of  Qeorgia  on  the 
occupation  of  a  person  engaged  in  hiring  la- 
borers to  be  employed  beyond  the  limits  of 
the  state  was  not  a  regulation  of  interstate 
commerce,  and  that  the  tax  fell  within  the 
distinction  between  interstate  commerce  or 
an  instrumentality  thereof,  and  the  mere  in- 
cidents that  might  attend  the  carrying  on  of 
cuch  commerce. 

In  Cohens  v.  Virginia,  6  Wheat.  264,  440, 
5  L.  ed.  257,  299,  Copgress  had  empowered 
the  corporation  of  the  city  of  Washington  to 
^authorize  the  drawing  of  lotteries  for  any 
improvement  of  the  city,  which  the  ordinary 
funds  or  revenue  thereof  will  not  accom- 
plish." The  corporation  had  duly  provided 
for  such  lottery,  and  this  case  was  a  convic- 
tloa  under  a  statute  of  Vii)ginia  for  selling 


tickets  issued  bv  that  lottery.  That  statute 
forbade  the  sale  within  the  state  of  ai^ 
ticket  in  a  lottery  not  autiiorized  by  the 
laws  of  Virginia. 

The  court  held,  by  Chief  Justice  Marshall,  o 
that  tlie  lottery  was  merely  the  emanation^ 
of  a  corporate  power,  and  ''that  the*mind  of* 
Congress  was  not  directed  to  any  provision 
for  the  sale  of  the  tickets  beyond  the  limits 
of  the  corporation." 

The  constituti(»)ality  of  the  act  of  Con- 
gress, as  forcing  the  sale  of  tickets  in  Vir- 
ginia, was  therefore  not  passed  on,  but  if 
lotted  tidcets  had  been  deemed  articles  of 
commerce,  the  Virginia  statute  would  have 
been  invalid  as  a  regulation  of  commeree, 
and  the  conviction  could  hardly  have  been 
affirmed,  as  it  was. 

In  yutting  y.  MassaehM9etts,  183  U.  S. 
553,  556,  46  L.  ed.  324,  325,  22  Sup.  Ct.  Rep. 
238,  239,  Mr.  Justice  Gray  said:  "A  state 
has  the  undoubted  power  to  prohibit  foreign 
insurance  companies  from  nuiking  contracts 
of  insurance,  marine  or  other,  within  its 
limits,  except  upon  such  conditions  as  the 
state  may  prescribe,  not  interfering  with  in- 
terstate comnaerce.  A  contract  of  nkarine 
insurance  is  not  an  instrumentality  of  com- 
merce, but  a  mere  incident  of  commercial 
intercourse.  The  state,  having  the  power 
to  impose  conditions  on  the  transaction  ot 
business  by  foreign  insurance  companiee 
within  its  limits,  has  the  equal  right  to 
prohibit  the  transaction  of  sucn  business  by 
agents  of  such  companies,  or  bv  insurance 
brokers,  who  are  to  some  extent  the  repre- 
sentatives of  both  parties." 

If  a  state  ahould  create  a  corporation  to 
engage  in  the  business  of  lotteries^  could  it 
enter  another  state,  which  prohibited  lotter- 
ies, on  the  ground  that  lotteiy  tickets  were 
the  subjects  of  commerce? 

On  the  other  hand,  could  Coiigress  compel 
a  state  to  admit  lottery  matter  within  it» 
contrary  to  its  own  laws? 

In  Alexander  v.  State,  86  Oa.  246,  10  L. 
R.  A.  859,  12  &  E.  408,  it  was  held  that  a 
state  statute  prohibiting  the  business  of 
buying  and  sellii^  what  are  commonly 
known  as  "futures,"  was  not  protected  l^ 
the  commerce  clause  of  the  Constitution,  a« 
the  business  was  gambling,  and  that  clause 
protected  interstate  commerce,  but  did  not 
protect  interstate  gambliii^.  The  same  view 
was  expressed  in  State  y.  Stripling,  113 
Ala.  120,  36  L.  R.  A.  81,  21  So.  409,  in  re- 
spect of  an  act  forbidding  the  sale  of  pools 
on  horse  races  conducted  without  tiie  state. 

In  Bollock  V.  State,  73  Md.  1,  8  L.  R.  A. 
671,  20  Atl.  184.  25  Am.  St.  Rep.  559,  it  was 
held  that  when  the  bonds  of  a  foreign  govern- h 
ment  are  coupled  with  conditions  and  stipule-^ 
tions  that  change  their  character  from  an*ob-* 
ligation  for  the  payment  of  a  certain  sum  of 
money  to  a  species  of  lottery  tickets  con- 
demned by  the  police  regulations  of  the  state, 
the  prohibition  of  their  sale  did  not  violate 
treaty  stipulation  or  constitutional  provision. 
Such  bonds  with  such  conditions  and  stipula- 
tions ceased  to  be  vendible  under  the  law. 

So  lottery  tickets  forbidden  to  be  issued 
or  dealt  in  by  the  laws  of  Texas,  the  ier- 
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minuM  o  quo,  and  Ij  the  laws  of  California 
or  Utah,  the  terminua  ad  quern,  were  not 
Tendible;  and  for  this  reason,  aJao,  not  arti- 
cles of  commerce. 

If  a  lotteiy  ticket  is  not  an  article  of 
commerce,  how  can  it  become  so  when  placed 
in  an  envelope  or  box  or  other  covering,  and 
transported  by  an  express  company?  To 
say  thtd-  the  mere  carrying  of  an  article 
which  is  not  an  article  of  commerce  in  and 
of  itself  nevertheless  becomes  such  the  mo- 
ment it  is  to  be  transported  from  one  state 
to  another,  is  to  transform  a  non-commer- 
cial article  into  a  commercial  one  simply  be- 
cause it  is  transported.  I  caimot  conceive 
that  any  such  result  can  properly  follow. 

It  would  be  to  say  that  everything  is  an 
article  of  commerce  the  moment  it  is  taken 
to  be  transported  from  place  to  place,  and 
of  interstate  commerce  if  from  state  to 
state. 

An  invitation  to  dine,  or  to  take  a  drive, 
or  a  note  of  introduction,  all  become  articles 
of  commerce  under  the  ruling  in  this  case, 
by  being  deposited  with  an  express  company 
for  transportation.  This  in  effect  breaks 
down  all  the  differences  between  that  which 
ib,  and  that  which  is  not,  an  article  of  com- 
merce, and  the  necessary  consequence  is  to 
take  from  the  states  all  jurisdiction  over 
the  subject  so  far  as  interstate  communica- 
,tion  is  concerned.  It  is  a  long  step  in  the 
^direction  of  wiping  out  all  traces  of  state 
Jines,  and  the  creation  of  a  centralised  gov 
ernment. 

t  Does  the  f^rant  to  Congress  of  the  power 
.to  regulate  interstate  commerce  import'  the 
abscrfute  power  to  prohibit  it? 

It  was  said  in  (Ubhon$  v.  Offden  that  the 
right  of  intercourse  between  state  and  state 
was  derived  from  "those  laws  whose  author- 
ity    is    acknowledged    by    civilized    man 
^throughout  the  world;"  but  under  the  Arti- 
J*cles  of  Confederation  the  states  might  have 
•  interdicted  interstate  trade«  yet  ^ when  they 
surrendered  the  power  to  deal  witii  com- 
merce as  between  themselves  to  the  general 
government  it  was  undoubtedly  in  order  to 
■form  a  more  perfect  union  by  freeing  such 
commerce   from   state   discrimination,  and 
not  to  transfer  the  power  of  restriction. 

"But  if  that  power  of  r^;vlation  is  abso- 
lutely unrestricted  as  respects  interstate 
jeommeroe,  then  the  very  unity  the  Constitu- 
tion was  framed  to  secure  can  be  set  at 
naught  by  a  legislative  body  created  by  that 
instrument"  Doolep  v.  U.  8.  l&U.  S.  iTl^ 
46  L.  ed.  136.  22  Sup.  Ot  Rep.  70. 

It  will  not  do  to  say— a  snggestloo  which 
liaa  heretofore  been  made  in  this  ease — that 
state  laws  have  been  found  to  be  ineffective 
for  the  suppression  of  lotteries^  and  there- 
fore Congress  should  interfere.  The  scope 
of  the  conmierce  clause  of  the  Constitution 
cannot  be  enlarged  because  of  present  views 
of  public  interest. 

In  countries  whoss  fundamental  law  is 
flexible  it  may  be  that  the  homely  maxim, 
f^  ease  the  shoe  where  it  pinches,"  may  be 

S>I>lied,  but  under  the  Constitution  of  the 
nited  States  it  cannot  be  availed  of  to  jus- 
tly action  l^  Congress  or  by  the  oonrte. 


The  Constitution  gives  no  eonntenanee  to 
the  theory  that  Congress  is  vested  with  the 
full  powers  of  the  British  Parliament,  and 
that,  although  subject  to  constitutional  lim- 
itations, it  is  the  sole  judge  of  their  extent 
and  application;  and  the  decisions  of  this 
court  from  the  beginning  have  been  to  the 
contrary. 

'To  what  purpose  are  powers  limited,  and 
to  what  purpose  is  that  limitation  commit- 
ted to  writing,  if  these  limits  may,  at  any 
time,  be  passed  by  those  intended  to  be  re- 
strained t"  asked  Marshall^  in  Marhury  v. 
Jdadison  [1  Cranch,  176,  2  L.  ed.  73]. 

"Should  Congress,''  said  the  same  great 
magistrate  in  MoCuUooh  v.  Maryland,  "un- 
der the  pretext  of  executing  its  powers,  pass 
laws  for  the  accomplishment  of  objects  not 
intrusted  to  the  government,  it  would  be- 
come the  painful  duty  of  this  tribunal* 
should  a  case  requiring  such  a  decision  corns 
before  it,  to  say  that  such  an  act  was  notg 
the  law  of  the  Und."  & 

^And  so  Chief  Justice  Taney,  referring  to* 
the  extent  and  limits  of  the  powers  of  Con- 

fress:  "As  the  Constitution  itself  does  not 
raw  the  line,  the  question  is  necessaii^ 
one  for  judicial  decision,  and  depending  al- 
together upon  the  words  of  the  Constitu- 
tion." [Liemee  CoMt,  6  How.  674,  12  L. 
ed.  288.] 

It  is  argued  that  the  power  to  resulate 
commerce  among  the  several  states  is  the 
same  as  the  power  to  regulate  commeroe 
with  foreign  nations,  and  with  the  Indian 
tribes.    But  is  its  soope  the  same? 

As  in  effect  before  obeerved,  the  power  to 
regulate  eommeroe  with  foseifin  nations  and 
the  power  to  regulate  ioterstate  commerce, 
are  to  be  taken  diveno  intuitu,  for  the  lat- 
ter was  intended  to  eeenie  equality  and  free- 
dom in  commercial  intercourse  as  between 
the  states,  not  to  permit  the  creation  of  im- 
pediments to  such  interoourse;  while  the 
fonner  clothed  Congress  with  that  power 
owr  international  commerce,  pertaining  to 
a  aovereign  nation  in  its  intercourse  with 
forei|^  nations,  and  subject,  general^ 
speaking,  to  no  implied  or  reserved  power  in 
toe  states.  The  laws  which  would  be  neo- 
essary  and  proper  in  the  one  case  would  not 
be  necessary  or  proper  in  the  other. 

Congress  is  forbidden  to  lay  any  tax  or 
dutj  on  articles  exported  from  aiqr  state, 
and  while  that  has  been  applied  to  exports 
to  a  foreign  country,  it  seems  to  me  that  it 
was  plainly  intended  to  apply  to  interstate 
exportation  as  well;  Cong^^ss  is  forbidden 
to  give  preference  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state 
over  those  of  another;  and  duties,  imposts, 
and  excises  most  bs  uniform  throoghont 
the  United  States* 

"The  citizens  of  each  state  shall  be  enti* 
tied  to  all  privilegee  and  immunities  of  citl- 
lens  in  the  several  states."  This  clause  of 
the  2d  section  of  article  4  was  taken  from 
the  4th  article  of  Confederation  which  pro- 
vided that  "the  free  inhabitant  of  each  of 
these  states  .  •  •  shall  be  entitled  to  ill 
privileges  and  Imnranities  of  free  dtisens  in 
the  several  states;  and  the  people  of  eadt 
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«Ut«  shall  htcf  free  logreee  Mid  reffreee  to 
jUand  from  aajf  other  state,  and  ehall  enjoy 
« therein  all  the  privileges  of  trade  and  oom- 

*  meroe;"  while  other  parts  of  ths^aame  arti- 
ele  irere  also  brought  forw&rd  in  article  4  of 
the  Conntitution. 

Hr.  Justice  Miller,  in  the  Slaughter- 
ffouM  Cases,  16  WaU.  86,  76,  21  L.  ed.  394, 
408,  sajs  that  there  can  be  but  little  ques- 
tion that  the  purpose  of  the  4th  article  of 
the  Confederation,  SAd  of  this  particular 
clause  of  the  Constitution,  "is  the  same,  and 
that  the  privileges  and  immunities  intended 
are  the  same  in  each.'' 

Thus  it  is  seen  that  the  right  of  passage 
of  persons  and  property  from  one  state  to 
another  cannot  be  prohibited  by  Congress. 
But  that  does  not  challenge  the  legislative 
power  of  a  sovereign  nation  to  exclude  for* 
•ign  persons  or  commodities,  or  place  an 
embargo,  perhaps  not  permanent,  upon  for- 
eign snips  or  manufactures. 

The  power  to  prohibit  the  transportation 
of  diseased  animals  and  infected  goods  over 
railroads  or  on  steamboats  is  an  entirely 
different  thing,  for  they  would  be  in  them- 
selves injurious  to  the  transaction  of  inter- 
state oommeroe,  and,  moreover,  are  essential- 
Iv  commercial  in  their  nature.  And  the  ez- 
dusion  of  diseased  persons  rests  on  different 
ground,  for  nobody  would  pretend  that  per- 
sons could  be  kept  off  the  trains  because 
they  were  goii^  Drom  one  state  to  another 
to  eiigage  in  the  lottery  business.  However 
enticing  that  business  may  be,  we  do  not  un- 
derstand these  pieces  of  paoer  themselves 
can  communicate  bad  principles  by  contact. 

The  same  view  must  be  taken  as  to  com- 
merce with  Indian  tribes.  There  is  no  res- 
ervation of  police  powers  or  any  other  to  a 
foreign  nation  or  to  an  Indian  tribe,  and  the 
scope  of  the  power  is  not  the  same  as  that 
over  interstate  commerce. 

In  United  States  v.  43  Gallons  of  Whis- 
key,  03  U.  8.  188,  194,  suh  nam.  United 
States  V.  Lariviere,  23  L.  ed.  846,  847,  Mr. 
Justice  Davis  said:  "Congress  now  has  the 
exclusive  and  absolute  power  to  regulate 
commerce  with  the  Indian  tribes,— a  power 
as  broad  and  free  from  restrictions  as  that 
to  regulate  commerce  with  foreign  nations. 
The  only  efficient  way  of  dealing  with  the 
Indian  tribes  was  to  place  them  under  the 
protection  of  the  general  government. 
Their  peculiar  habits  and  character  required 
this;  and  the  history  of  the  country  shows 
the  necessity  of  keeping  them  'separate,  sub- 
^  ordinate,  and  dependent.'  Accordingly, 
g  treaties  have  been  made  and  laws  passed 

•  separating  Indian  territory  from  that  of  the 
states,  and  providing  that  intercourse  and 
trade  with  the  Indians  should  be  carried  on 
solely  under  the  authority  of  the  United 
0Utea" 

I  regard  this  decision  as  inconsistent  with 
the  views  of  the  framers  of  the  Constitu- 
tion, and  of  Marshall,  its  great  expounder. 
Our  form  of  government  may  remain  not- 
withstanding legislation  or  decision,  but,  as 
loDg  ago  observed,  it  is  with  governments, 
as  with  religions:  the  form  may  survive  the 
substance  of  the  faith. 


In  mT  opinion  the  act  in  questioo  in  the 
particular  under  consideration  is  invalid, 
and  the  judgments  below  ought  to  be  re- 
versed, and  nay  brothers  Brewer,  81&iras 
and  FeeVham  eoneur  in  this  dissent 
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Interstate  commerce — traffic  in  lottery  tick' 
ets — policy  slips* 

Policy  slips  written  bj  a  cnstomer  to  tndlcste 
his  choice  of  numbers,  end  delivered  by  him 
to  an  sgent  of  the  policy  same,  to  be  top> 
warded  by  him  to  headqnartera  In  another 
state,  are  not  within  the  provistons  of  the 
set  of  Cooirresa  of  March  2,  1895,  chap.  191 
(28  SUt  at  L.  963,  U.  S.  Comp.  Stat.  1901, 
p.  8178),  making  It  an  offense  agalnet  the 
United  States  to  cause  to  be  carried  from  one 
state  to  another  any  paper,  certificate,  or  in* 
strument  purporting  to  be  or  to  represent  a 
tldeet,  chsAce,  shai%  or  interest  In  a  lot> 
tery. 
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reargument  before  full  bench  yovember 
10,  1902.  Reargued  December  15,  16, 
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N  WRIT  of  Certiorari  to  the  United 
^  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  jud^ent  which 
affirmed  a  judgment  of  the  District  Court 
for  the  Southern  District  of  Ohio  entered 
upon  a  conviction  for  the  offense  of  causing 
lottery  tickets  or  papers  representing  an  in- 
terest in  a  lottery  to  be  carried  from  one 
state  to  another.  Reversed  and  remanded 
to  the  District  Court,  with  directions  to  set 
aside  the  verdict  and  grant  a  new  trial. 

See  same  case  below,  46  C.  C.  A.  26,  106 
Fed.  896. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Miller  Oiitoalt»  Oeorse  F. 
Edmnnds,  and  Thomas  F.  Shay  for  peti- 
tioners on  original  argument. 

Messrs.  Miller  Outoalt  and  Jolua  Q« 
Oarlisle  for  petitioners  on  reargument. 

Assistant  Attorney  OenenU  Beck  for  re> 
spondent. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  indictment  under  Rev.  Stat.  |9 
5440  (U.  S.  Comp.  Stat.  1001,  p.  3676),  forg 
conspiring^  commit  an  offense  aeainst  the* 
United  States.    The  <^ense  which  the  de- 
fendants are  alleged  to  have  conspired  to 
commit  and  to  have  committed  is  that  of 
causing  to  be  carried  from  one  state  to  an- 
other, vis.,  from  Kentucky  to  Ohio,  five  pa- 
pers,  certificates,  and  instruments,  purport- 
ing to  be  and  to  represent  chances,  shares, 
and  interesto  in  the  prizes  thereafter  to  be 
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awarded  bj  lot  in  the  drawings  of  a  lottery, 
eommonlj  known  as  the  game  of  poUcj. 
Act  of  March  2,  1806,  chap.  191  (28  Stat,  at 
L.  963,  U.  8.  Gomp.  SUt.  1901,  p.  3178). 
It  appears  that  the  lottery  in  question  had 
its  headquarters  in  Ohio  and  agencies  in  dif- 
ferent states.  A  purchaser,  or  person  wish- 
ing to  take  a  chance,  went  to  one  of  these 
ai^ndes,  in  this  case  in  Kentucky,  selected 
three  or  more  numbers,  wrote  ttem  on  a 
slip,  and  handed  the  slip  to  the  agent,  in 
this  case  to  the  defendant  Hoff,  paying  the 
price  of  the  chance  at  the  same  time,  and 
keepiiig  a  duplicate,  which  was  the  purchas- 
er's Toucher  for  his  selection.  The  slip  in 
this  case  was  taken  by  the  defendant  Edgar 
to  be  carried  to  the  principal  office,  where 
afterwards,  in  the  regular  course,  there 
would  be  a  drawing  bv  the  defendant  Fran- 
da  If  the  purchasers  number  should  win, 
the  prise  would  be  sent  to  the  agency  and 
paid  over.  The  carriage  from  one  state  to 
another,  relied  upon  as  the  object  of  the  con- 
spiracy, and  as  the  overt  act  in  pursuance 
ol  the  conspire^,  was  the  carriage  by  Ed- 
gar of  slips  delivered  to  Hoff,  as  above  de- 
scribed. The  case  was  sent  to  the  Jury  by 
the  district  court,  the  defendants  were 
found  guilty,  and  the  judgment  against 
them  was  affirmed  by  the  circuit  court  of 
appesls.  Reilley  ▼.  United  States,  46  C.  G. 
A.  25«  106  Fed.  896.  The  case  then  was 
brought  here  on  certiorari. 

An  exception  was  taken  at  every  step  of 
the  trial  in  the  hope  that  some  shot  might 
hit  the  mark.  We  entirely  agree  with  the 
circuit  court  of  appeals  in  its  unfavorable 
comments  on  the  practice.  But,  little  at- 
tention as  most  of  the  oblections  made  de- 
serve, th^  at  least  succeeded  in  raising  the 
broad  questions  whether  the  act  of  1895  is 
constitutional,  and  whether  the  offense 
proved  is  within  it.  The  former  is  disposed 
of  by  the  case  of  Champion  v.  Ames,  188  U. 
a  321,  ante,  321,  23  Sup.  Ct  Rep.  321.  The 
!•  latter  remains^  and  thus  far  seems  to  us  not 
^  to  have  received  quite  sufficient  notice. 
*  *The  game  was  played  fay  mixing  seventy- 
eight  consecutive  numbers  and  drawing  out 
twelve  after  all  the  purchases  for  the  game 
had  been  reported.  If  the  three  on  any  slip 
eorrespooded  in  number  and  order  witn 
three  drawn  out,  the  purchaser  won.  The 
purpose  of  bringing  in  the  slips  to  head- 
quarters was  that  all  purchases  should  be 
known  there  before  the  drawing,  and  thus 
swindling  bv  agents  of  the  lottery  made  im- 
possible. It  is  said  by  the  circuit  court  of 
appeals  that  the  successful  slips  were  re- 
turned  with  the  prizes.  If  this  is  correct 
we  do  not  perceive  that  it  materially  affects 
the  case.  The  arrangement,  whatever  it 
was,  was  for  the  convenience  and  safety  of 
those  who  managed  this  lottery,  and  was  in 
no  way  essential  to  the  interests  of  the  per- 
son makinff  the  purchase  or  bet.  The  daily 
report  of  the  result  of  the  drawii^  to  Hoff, 
with  whom  he  dealt,  and  the  forwarding  of 
the  prize,  if  drawn,  filled  all  his  needs.  It 
would  seem  from  the  evidence,  as  the  gov- 
ernment contended, — certainly  the  contrary 
does  not  appear  and  was  not  argued, — that 


Hoff  and  Edgar,  the  carrier,  were  agents  of 
the  lottery  company.  Thus  the  slips  wers 
at  home,  as  between  the  purchaser  and  the 
lottery,  when  put  into  Hoff's  hands.  They 
had  reached  their  final  destination  in  point 
of  law,  and  their  later  movements  were  in- 
ternal circulation  within  the  sphere  of  the 
lottery  company's  possession.  Therefore 
the  question  is  suggeisted  whether  the  car* 
riage  of  a  paper  of  any  sort  fay  its  owner  or 
the  owner's  servant,  properlv  so  called,  with 
no  view  of  a  later  change  of  possession,  can 
be  commerce,  even  when  the  carrisge  is  in 
aid  of  some  business  or  traffic  The  case  is 
different  from  one  where,  the  carrisge  being 
done  by  an  independent  carrier,  it  is  com- 
merce merely  by  reason  of  the  business  of 
carriage. 

The  question  just  put  need  not  be  an- 
swered in  this  case.  For  on  another  ground 
we  are  of  opinion  that  there  was  no  evidence 
of  an  offense  within  the  meaning  of  the  act 
of  1895.  The  assumption  has  been  that  the 
slips  carried  from  ^ntudcy  to  Ohio  wers 
papers  purporting  to  be  or  represent  a  tick* 
et  or  interest  in  a  lottery.  But  in  our  opin« 
ion  these  papers  did  not  purport  to  be  or  do 
either.  A  ticket,  of  course,  is  a  thing  which  g^ 
is  the  holder's  means  of  making  good  his^ 
rights.  The  essence  ofHt  is  thatit  is  in  the? 
hands  of  the  other  party  to  the  contrast 
with  the  lottery  as  a  document  of  title.  It 
seems  to  us  qmte  plain  that  tiie  altemativa 
instrument  mentioned  by  the  statute,  vis.,  a 
paper  representing  an  interest  in  a  lottery, 
equally  is  a  document  of  title  to  the  pur- 
chaser and  holder,— the  thing  1^  holding 
which  he  makes  ffood  his  right  to  a  chance 
in  the  game.  Bi%  the  slips  transported,  as 
we  have  pointed  out,  were  not  the  pnichaa- 
ers'  documents.  It  is  true  that  toey  cor- 
responded in  contents,  and  so  in  one  senst 
represented  or  depicted  the  purchasers'  in- 
terests. But  "represent"  in  the  statute 
means,  as  we  already  have  said  in  other 
words,  represent  to  the  purchaser.  It 
means  stand  as  the  representative  of  title  to 
the  indicated  thing,  and  that  these  slips 
did  not  do.  The  function  of  the  slips  might 
have  been  performed  by  descriptions  in  a 
bo<^,  or  by  memory,  if  the  whole  lottery 
business  had  been  done  by  one  man.  They 
as  little  represented  the  purchaser's  chances 
as  the  stubs  in  a  chedc  book  represent  the 
sums  coming  to  the  payees  of  the  chedcs. 

We  assume,  for  purposes  of  decision,  that 
the  papers  kept  by  the  purchasers  were  tick- 
ets, or  did  represent  an  interest  in  a  lottery. 
But  thoee  papers  did  not  leave  Kentucky. 
There  was  no  coospirai^  that  they  should. 
We  need  not  consider  whether,  if  it  had 
been  necessary  to  take  them  to  Ohio  in  or- 
der to  secure  the  purchaser's  rights,  t^e  lot- 
tery keepers  could  be  said  to  coittpire  to 
cause  them  to  be  carried  there,  when  the 
carriage  would  be  in  an  interest  adverss  to 
theirs,  and  th^  would  be  better  off  and  pre- 
sumably glad  if  the  papers  never  ymt%  pr»- 
sented.  See  Com,  v.  Peati^  177  Mass.  267, 
271.  G9  N.  K.  56;  Qrw)e%  r.  Johmmm,  17f 
Mass.  68,  68,  60  N.  K  883. 

The  judgment  of  the  Oitemti  Oamrt  ef  A^ 
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peala  i$  reversed;  the  judgment  of  the  Dis- 
trict Court  is  also  reversed,  and  the  cause 
remanded  to  that  court*  with  directions  to 
■et  aside  the  verdict  and  grant  a  new  trial. 

Mr.  Justice  Harlan  dissenting: 
This  is  a  criminal  prosecution  based  upon 
A  the  Ist  section  of  the  act  of  Congress  of 
!e  March  2d,  1805,  chap.  191,  entitled  ^An  Act 

*  for  the  Suppression  of  Lottery  Traffic 
through  National  and  Interstate  Commerce 
and  the  Postal  Service,  Subject  to  the  Juris- 
diction and  Laws  of  the  United  States." 

That  section  reads:  "§  1.  That  any  p^- 
800  who  shall  cause  to  be  brought  within 
the  United  States  from  abroad,  for  the  pur- 
pose of  disposing  of  the  same  or  deposited 
m  or  carried  by  the  mails  of  the  United 
States,  or  carried  from  one  state  to  another 
in  the  United  States^  any  paper,  certificate, 
or  instrument  purporting  to  be  or  represent 
a  ticket,  chance,  share,  or  interest  in  or  de- 
pendent upon  the  event  of  a  lottery,  so- 
called  gift  concert,  or  aimilar  enterprise  of- 
fering prizes  dependent  upon  lot  or  chance, 
or  mail  cause  an^  advertisement  of  such 
lottery,  so-called  gift  concert,  or  similar  en- 
ttrprisea  offering  prizes  dei>endent  upon  lot 
or  diance,  to  te  brought  into  the  United 
States^  or  deposited  in  or  carried  by  the 
mails  of  the  United  States,  or  transferred 
from  one  state  to  another  in  the  same,  shall 
be  punishable  in  the  first  offense  by  impris- 
onment for  not  more  than  two  years  or  by 
a  fine  of  not  more  than  $1,000,  or  both,  and 
in  the  second  and  after  offenses  by  such  im- 

grisooment  only."    28  Stat  at  L  963,  U. 
w  Gomp.  Stat.  1901,  p.  3178. 
The  indictment  charges  a  couspiracy  to 
commit  the  offense  denounced  by  that  sec- 
tion. 

Judge  Severens,  delivering  the  judgment 
of  the  circuit  court  of  appeals,  thus  rtated, 
and  I  think  accurately,  the  result  of  certain 
evidence  on  the  part  of  the  government: 
''Upon  the  trial  the  government  offered  evi- 
dence tending  to  prove  that  the  respondents 
adopted  a  scheme  of  lottery  business  called 
fay  them  'policy,'  which  th^  subsequently 
carried  into  operation,  of  the  character  fol- 
lowing: The  principal  office  for  the  trans- 
action of  the  business  was  located  in  a  bmld- 
iqg  in  Cincinnati,  Ohia  The  place  where 
the  drawings  of  numbers  from  a  wheel  were 
made  was  located  in  another  building  or 
room  adjoining  the  principal  office  and  con- 
ncK^ted  vnith  it  by  a  private  way.  In  vari- 
ous places  in  that  city  and  elsewhere,  in 
Ohio  and  other  states,  one,  at  least,  being  in 
Newport,  Kentucky,  they  had  offices  or  sta- 
tions at  which  the  patrons  purchased  tickets 
or  chances  in  the  drawings  to  be  thereafter 

^  made  in  Cincinnati,  at  the  place  mentioned. 

»  Successive  numbers  from  one   to  seventy- 

•  eight,  inclusive,  were  each  day*put  into  the 
wheel,  and  at  each  drawing  twelve  numbers 
were  tskBn  out.  A  list  of  these  twelve  num- 
bers was  taken  into  the  principal  office  aod 
there  recorded.  Several  hours  in  the  day 
before  these  drawings  respectively  took 
place  the  patrons  purchased  chances  at  the 
sub-offices  or  stations  from  an  agent  of  the 


respondents,  or  from  one  of  the  latter,  in 
charge  at  that  place.  In  this  instance  the 
purchase  was  made  of  the  respondent  Hoff 
at  the  Newport  office.  The  purchaser  ( Har- 
rison, in  this  instance)  chose  three  of  tho 
numbers  from  one  to  seventy-eight,  incla- 
sive,  and  wrote  them  upon  a  slip  of  paper, 
of  which,  according  to  the  method  of  doing 
business,  he  kept  a  duplicate.  He  handed 
his  list  of  numbers,  with  figures  to  denote 
the  sum  paid,  upon  a  slip  of  paper,  and  the 
money  to  pay  for  his  chance,  to  the  person 
in  charge,  to  be  transmitted  to  the  principal 
office  in  Cincinnati  by  the  'carrier,'  who 
would  call  to  take  them  up.  When  these 
slips  and  the  moneys  were  all  brought  into 
the  principal  office,  the  drawing  above  men* 
tioned  took  place.  If  the  three  numbers  on 
the  slip  were  of  the  twelve  drawn  from  the 
wheel,  the  purchaser  would  win  the  prize, 
$200,  when  the  game  (of  which  there  were 
several  forms)  was  played  on  the  basis 
above  stated.  If  not,  ne  loet.  A  report  of 
the  drawings  was  sent  back  to  the  statioQ 
from  which  the  slip  came,  and  if  any  pur^ 
chaser  had  made  a  'hit*  his  slip  would  be  re- 
turned with  the  prize,  to  be  there  delivered 
to  him.  Of  the  respondents,  Reilley  was  in 
charge  of  the  principal  office,  Francis  of  the 
drawings,  Hoff  of  the  station  in  Newport, 
as  already  stated,  and  Edgar  was  the  ear- 
ner. The  slip  of  paper  taken  by  the  car- 
rier  represented  the  interest  of  the  pur- 
chaser of  the  chance,  and,  although  contain- 
ing figures  only,  it  had  a  definite  meaniiig 
and  was  understood  by  all  the  parties  con- 
cerned. It  was  the  transportation  of  some 
of  such  lista^  one  being  that  of  Harrison, 
from  Newport,  Kentucky,  to  Cincinnati, 
Ohio,  with  knowledge  of  their  character  that 
constituted  the  overt  act  done  in  pursuance 
of  the  conspiracy."  That  the  counsel  for 
the  accused  held  the  samd  view  of  the  evi- 
dence is  shown  in  an  extract  from  theirjj 
brief  printed  in  the  margin.t  m 

^L  The  act  of  March  2d,  1895,  chap.  191/ 
was  under  examination  by  this  court  in 
France  v.  United  States,  164  U.  S.  676,  41 
L.  ed.  595,  17  Sup.  Ct.  Rep.  219.  That  wae 
an  indictment  for  a  conspiracy  to  violate  its 
Ist  section.  The  judgment  of  conviction  in 
that  case  was  reversed  upon  the  ground  that 
the  evidence  showed  that  the  papers  and  in- 
struments which  the  defendants  caused  to 
be  carried  from  Kentucky  to  Ohio  did  not 
relate  to  a  lottery  to  be  thereafter  drawn, 
but  to  one  that  had  previously  been  drawn. 
The  court  said :  "There  is  no  contradiction 
in  the  testimony,  and  the  government  ad- 


t"ln  the  Francis  Case,  now  before  the  court, 
it  was  shown  that  the  principal  office  of  the 
'policy*  concern  was  located  In  Cincinnati,  Ohlo^ 
that  the  drawings  took  place  In  an  adjoining 
baildlng  or  room,  and  that  sab-offlces  or 
agencies  were  maintained  In  various  places  in 
that  city  and  In  other  cities  In  Ohio  and  other 
■tates»  at  which  patrons  or  players  would  seleeC 
numbers  in  the  drawings  to  be  made  in  Cincin- 
nati. One  desiring  to  play  such  a  irame  would 
choose  three  of  the  numbers  from  1  to  78  tn- 
clusive^  and  write  them  upon  a  slip  of  paper,  of 
which  he  kept  a  duplicate.  He  would  hand  his 
list  of  number*,  with  figures  to  denote  the  sum 
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mits  and  assumes  that  the  drawins  in  re- 
ffard  to  which  these  papers  oootained  anv  in- 
formatioD  had  already  taken  place  in  Ken- 
tucky, and  it  was  the  result  of  that  drawing 
only  that  was  on  its  way  in  the  hands  of 
messengers  to  the  agents  of  the  lottery  in 
Cincinnati.  Tlie  statute  does  not  cover  the 
U'ansaction,  and,  however  reprehensible  the 
a4!ts  of  the  plaintiffs  in  error  may  be  thought 
to  be,  we  cannot  sustain  a  conviction  on  t£at 
ground.  Although  the  objection  is  a  nar- 
row one,  yet  the  statute  being  highly  penal, 
rendering  its  violator  liable  to  fine  and  im- 
prisonment, we  are  compelled  to  construe  it 
strictlv.  Full  effect  is  given  to  the  statute 
by  holding  that  the  language  applies  only 
to  that  kind  of  a  paper  whicm  depends  upon 
a  lotterv  the  drawing  of  which  has  not  yet 
taken  place,  and  which  paper  purports  to  be 
a  certificate,  etc.,  as  described  in  the  act. 
If  it  be  urged  that  the  act  of  these  plaintiffs 
in  error  is  within  the  reason  of  the  statute, 
the  answer  must  be  that  it  is  so  far  outside 
of  its  language  that  to  include  it  within  the 
statute  would  be  to  legislate,  and  not  to 
construe  legislation." 

No  such  point  can  be  made  in  this  case, 
because  the  indictment  presents  a  case  with- 
in the  provisions  of  the  statute  as  inter- 
preted in  Fraaice  v.  United  States;  for  it  re- 
fers to  papers  and  instruments  relating  to  a 
lottery  thereafter  to  be  drawn.  Besides, 
there  was  evidence  tending  to  show  that  the 
papers  and  instruments  which  the  defend- 
ants were  charged  to  have  caused  to  be  car- 
ried from  Kentucky  to  Ohio  had  reference 
to  a  future  drawing,  and  not  to  one  that 
luui  already  occurred.  And  the  trial  judge, 
alter  stating  the  facts,  said  to  the  jury: 
'*Did  these  papers,  or  so-called  lottery  tick- 
eta,  which  it  is  alleged  defendants  conspired 
to  carry  from  Kentucky  to  Ohio,  purport  to 
represent  interests  of  players  in  a  drawing 
afterwards  to  take  place?  It  is  not  neces- 
aaxy,  gentlemen,  that  they  should  puri)ort 
or  show  upon  their  face  that  they  were  tick- 
eta  in  a  lottery  giving  an  interest  to  the 
holder  in  a  drawing  afterwards  to  take 
place,  but  their  purport  may  be  shown  out- 
aide  of  the  papers.  Now,  as  to  the  evidence 
offered  by  the  government  upon  that  point, 
you  will  recall  the  evidence  of  France,  who 
was  introduced  as  an  expert,  to  tell  what 
they  were,  and  the  evidence  of  Harrison, 
that  he  wrote  out  his  ticket  and  delivered 
one  half  of  it  to  the  agent,  paid  his  mone^ 
and  held  the  duplicate, — one  of  the  dupli- 
cates, his  evidence  of  the  interest  he  had  in 
the  drawing  that  was  tj  come  off  that  day, 
— and  the  mdenoe  to  which  I  have  before  re- 


ferred as  to  the  fact  that  the  duplicate  left 
with  Hoff  was  afterwards  found  in  posses- 
sion of  Edgar  at  the  end  of  the  bridge,  short- 
ly after  the  play  was  made.  If,  from  these 
facts,  you  are  satisfied  that  it  represented 
an  interest  in  the  drawings  afterwards  to 
take  place,  thm,  within  the  meaning^  of  the 
law,  it  purported  to  represent  the  interest 
of  the  player  in  the  drawing,  although  itn 
did  not  so  state  upon  its  face."  S 

•II.  In  Champion  v.  Ame#.  188  U.  S.  321,*' 
ante,  321,  23  Sup.  Ct.  Rep.  321,  it  has  been 
held  that  lottery  tickets  were  subjects  of 
traffic  among  those  who  choose  to  sell  or 
buy  them;  that  the  carriage  of  such  tickets 
by  independent  carriers  from  ons  state  to 
another  was  therefore  interstate  commerce; 
that  under  its  power  to  regulate  commerce 
among  the  several  states.  Congress — sub- 
ject to  the  limitations  imposed  by  the  Con- 
stitution upon  the  powers  granted  by  it~ 
has  plenary  authority  over  such  ccxnmeroe, 
and  may  prohibit  the  carriage  of  such  tidc- 
ets  from  state  to  state;  and  that  legislation 
to  that  end  and  of  that  character  is  not  in- 
consistent with  any  limitation  or  restriction 
imposed  by  the  Constitution  upon  the  ezar^ 
cise  of  the  powers  granted  to  Congress. 

Here,  there  was  no  carrying  of  lottery 
tickets  from  Kentucky  to  Ohio  by  an  inde- 
pendent carrier  engaged  in  the  transporta- 
tion, for  hire,  of  freight  and  packages  from 
one  state  to  another.  But  the  carrying  was 
by  an  individual  acting  in  pursuance  of  a 
conspiracy  between  hin^f  and  others  that 
had  for  its  object  the  carrying  from  Elen- 
tucky  to  Ohio  of  certain  papers  or  instru- 
ments representing  a  chance,  share,  or  in- 
terest in  or  dependent  upon  the  event  of  a 
lottery,  thereafter  to  be  drawn,  which  of- 
fered prises  dependent  upon  lot  or  chance. 
Those  who  were  parties  to  the  conspiracy 
were,  in  effect,  partners  in  committing  the 
crime  denounced  by  the  above  act  of  Con- 
gress;  and  the  act  of  one  of  the  parties  in 
execution  of  the  obiects  of  such  conspiracy 
was  the  act  of  all  the  conspirators. 

The  judgment  therefore  should  be  af- 
firmed,  unless  it  be  that  the  carrying  o^  lot- 
tery tickets  from  one  state  to  another  W  an 
individual,  acting  in  co-operation  with  his  co- 
conspirators, is  not  interstate  "commerce." 
But  is  it  true  that  the  "commerce  among 
the  several  states,"  which  Congress  has  the 
power  to  regulate,  cannot  be  carried  on  by 
an  irdividual,  or  by  a  combination  of  indi- 
viduals? We  think  not.  In  Paul  v.  Vir- 
ginia, 8  Wall.  168,  183,  19  L.  ed.  367,  361, 
the  courty  referring  to  the  grant  to  Congress 
of  power  to  regulate  commerce  among  the 


paid,  together  with  the  money  to  paj  for  bis 
chanoek  to  the  person  in  charge  of  the  sab- 
offloe  or  agency,  to  be  transmitted  to  the  prin- 
cipal office  in  Cincinnati.  When  these  slips  and 
the  moneys  were  brought  to  the  principal  office, 
the  drawing  took  place.  Successive  nambers, 
from  1  to  78  Inclusive,  were  put  into  a  wheel 
and  at  each  drawing  twelve  numbers  were  taken 
ont.  If  the  three  numbers  on  the  slip  were  of 
the  twelve  drawn  from  the  wheel,  the  purchaser 
would  win  a  prize.  If  not,  he  loet.  A  report 
of  the  drawlDgB  was  sent  back  to  the  agency 
from  which  the  slip  came,  and,  If  any  purchaser 
23  a  C— 22. 


had  won  a  prlie^  or,  as  It  Is  termed,  made  a 
*hlt,*  his  slip  was  returned  with  the  prise,  to  be 
there  delivered  to  him.  In  the  Instance  shown 
by  the  testimony,  the  selection  was  made  by 
the  witness  Harrison  at  the  Newport  office. 
The  defendant  RelUey  was  claimed  to  be  la 
charge  of  the  principal  office  in  Cincinnati, 
Francis  In  change  of  the  drawings,  and  Hoff  la 
charge  of  the  station  In  Newport  Edgar  cai^ 
ried  the  slips  from  Newport  to  Cincinnati,  and 
this  carriage  of  the  slips  constituted  the  al- 
leged overt  act  done  in  pursuance  of  a  cwuigltiy 
acy  In  violation  of  the  act  of  Congress.** 
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g  several  states,  said:  "The  language  of  the 
•  grant  makes  no  reference  to  the^inatrumen- 
talities  by  which  commerce  may  be  cairied 
on;  it  is  general  and  includes  alike  com- 
merce by  individuals,  partnerships,  associa- 
tions, and  corporations."  In  Welton  v. 
Missouri,  91  U.  S.  276,  280,  23  L.  ed.  347, 
MO,  it  was  said  that  Uie  power  to  regulate 
commerce  embraces  "all  the  instruments  by 
which  such  comroeros  may  be  conducted." 
That  the  commerce  clause  of  the  Constitu- 
tion embraces  alike  commerce  by  individu- 
als, partnerships,  associations,  and  corpora- 
tions was  recognized  in  Pensacola  Teleg.  Co. 
v.  Western  U.  Teleg.  Co,  96  U.  S.  1,  21,  24 
L.  ed.  708,  716.  And  in  QUmcester  Ferry 
Co,  v.  Pennsylvania,  114  U.  S.  190,  205,  29 
L.  ed.  158,  162,  1  Intera  Com.  Rep.  382,  386, 
5  Sup.  Ct.  Rep.  820,  828,  the  court  said  that 
commerce  among  the  states  "includes  com- 
merce by  whomsoever  conducted,  whether  by 
individuals  or  by  corporations." 

In  Champion  v.  Ames  the  carrying  of  lot- 
tery tickets  happened  to  be  b^  an  incorpo- 
rated express  company.  But  if  it  had  been 
by  an  express  company  organized  as  a  part- 
nership or  joint-stock  company  the  result 
of  the  decision  could  not  have  been  differ- 
ent. In  this  case,  if  the  carrying  had  been 
by  an  ordinary  express  wagon,  owned  by  a 
private  person,  but  employed  by  the  accused 
and  other  conspirators  to  carry  the  lottery 
papers  in  question  from  Kentucky  to  Ohio, 
surely  the  carrying  in  that  mode  would  be 
commerce  within  the  meanine  of  the  Con- 
stitution. It  cannot  be  any  less  commerce 
because  the  carrying  was  l^  an  individual 
who,  in  conspiracy  or  co-operation  with 
others,  caused  the  carrying  to  be  done  in 
violation  of  the  act  of  Congress.  The 
learned  counsel  for  the  accused,  referring  to 
the  legislation  enacted  prior  to  189i5,  which 
had  for  its  object  to  exclude  lottery  matter 
from  the  mails,  and  to  prohibit  the  impor- 
tation of  lottery  matter  from  abroad,  says: 
"In  1896  the  act  now  in  question  was 
passed,  supplementing  the  provisions  of  the 
prior  acts  so  as  to  prohibit  the  act  of  caus- 
ing lottery  tickets  to  be  carried  and  lottery 
advertisements  to  be  transferred  from  one 
state  to  another  by  any  means  or  methods," 
It  seems  to  me  that  the  evidence  made  a 
case  within  the  act  of  Congress,  and  that  no 
error  of  law  was  committed  by  the  trial 
^  court.  The  papers  carried  from  Kentucky 
octo  Ohio  were  of  the  class  described  in  the 
tract,  "any  paper,  certificate,  or* instrument 
purporting  to  be  or  represent  a  ticket, 
chance,  share,  or  interest  in  or  dependent 
upon  the  event  of  a  lottery,  soK»illed  gift 
concert,  or  similar  enterprise,  offering 
prizes  dependent  upon  lot  or  chance."  The 
paper  or  instrument  carried  from  Kentucky 
to  Ohio,  of  which  the  purchaser  had  a 
duplicate,  certainly  represented  to  all 
the  parties  concerned,  a  chance,  or  inter- 
est dependent  upon  an  event  of  a  lot- 
tery or  "similar  enterprise,"  offering  pris- 
es dependent  upon  a  lot  or  chance.  To 
hold  otherwise  ia  to  stick  in  the  bark.  It 
informed  the  policy  gambler,  if  a  prize  was 
^rawn,  that  the  person  who  held  the  dupli- 


cate was  entitled  to  the  prize,  and  it  was 
therefore  a  paper  the  carryiiw  of  which 
from  one  state"^  to  another  made  the  con- 
spirators causing  it  to  be  eo  carried  guilty 
of  an  offense  under  the  act  of  CoiKress. 
The  reasoning  by  which  the  case  is  held  not 
to  be  embrac^  by  the  act  of  Congress  is  too 
astute  and  technical  to  commend  itself  to 
my  judgment.  It  excludes  from  the  oper- 
ation of  the  act  a  case  which,  as  I  think,  is 
clearly  within  its  provisions. 


(188  U.  &  S46) 
TOMAS  C.  OUTIERRES  et  cO.,  Appte, 

V, 

ALBUQUERQUE   LAND   &   IRRIGATION 
COMPANY. 

Public    waters— ^ppropriaiion    of    validity 
of  territorial  legislation. 

1.  Territorial  as  well  as  state  leglslatloa  with 
respect  to  the  regulation  of  the  use  of  puUle 
waters  was  authorized  by  the  provisions  oC 
the  acts  of  Congress  of  March  8,  1891  (26 
Stat«  at  L.  1095,  chap.  661,  U.  8.  Comp. 
Stat.  1901,  p.  1570).  and  of  July  26.  1866 
(14  Stat,  at  L.  258.  chap.  262.  f  9.  Rev.  Stat. 
f  2839.  U.  S.  Comp.  Stat.  1901,  p.  1437), 
recognizing,  so  far  as  the  United  States  Is 
concerned,  the  validity  of  local  customs  and 
decisions  in  respect  to  the  apprc^riatloo  of 
water,  and  those  of  the  desert  land  act  of 
March  3,  1877  (19  Stat  at  L.  377,  chap.  107, 
U.  S.  Comp.  Stat.  1901.  p.  1549),  permitting 
the  appropriation  of  water  for  irrigation  and 
the  reclamation  of  desert  land. 

2.  I'ower  to  aathorise  Irrigation  corporations 
organised  under  N.  M.  act  February  24,  1887, 
to  take  and  divert  surplus  public  waters  over 
and  above  tlie  needs  of  prior  appR>priatoi% 
was  not  denied  te  the  legislature  of  that  tsv> 
ritory  by  the  proviso  in  the  desert  land  act 
of  March  3,  1877,  19  Stat,  at  L.  877,  chapw 
107,  U.  &  Comp.  Stat  1901,  p.  1549),  that 
surplus  water  on  the  public  domain  shall  re- 
main and  be  held  free  for  the  appropriation 
and  use  of  the  public  for  Irrigation,  mining^ 
and  manufacturing  purposes,  subject  to  s» 
Istlng  rights. 

[No.  16.1 

Argued  January  9,  1902,    Decided  Fehnh 
ary  2S,  190S. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which  affirmed  a  judsment  of  the 
bistrict  Court  for  the  First  Judicial  Dis- 
trict of  that  Territory  within  and  for  the 
(jounty  of  Santa  F6,  granting  a  perpetual 
injunction  a^nst  interference  with  a  sur* 
vey  by  an  irrigation  cM^ratioo.  Affirmed, 
See  same  case  below,  61  Pac  857. 

_  o 

Statement  by  Mr.  Justice  Wldtttt  j 

*This  litigation  was  begun  by  the  appellee,* 
in  the  district  court  for  the  second  judicial 
district  of  the  territory  of  New  Mexico, 
within  and  for  the  county  of  Bernalillo.  In 
the  Mil  of  complaint^  equitable  relief  was 
•ou^t  against  the  now  appellants.    It  was 
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alkfled,  in  robsUnoey  that  pUdntiff,  oo  De- 
oember  81,  1897,  became  a  body  corporate, 
purauant  to  the  proyisiona  of  an  act  of  the 
ceneral  aaaembly  of  the  territory  of  Nev 
Sfexico,  approved  February  24,  1887,  for  the 
purpose  of  coaBtruoting  a  canal,  ditch,  and 
pipe  line  between  nam^  pointa  in  the  coun« 
ly  of  Bernalillo,  in  the  territory  of  New 
Mexico;  that,  aa  preliminaiy  to  the  con- 
■truction  of  auch  canal,  ditch,  and  pipe  line, 
»  aury^  of  lands  along  the  proposea  route 
thereof  was  necessary,  and  such  surr^  was 
authorized  by  law;  axid  that  the  defendanta, 
aaaerting  ownership  of  lands  along  auch  pro- 
posed route,  had  forcibly  prerented  the  em- 
ployees of  the  plaintiff  from  entering  on 
aald  lands  to  make  aiurrey  thereof.  It  was 
prayed  that  temporarily,  pending  tiie  auit, 
and  perpetually  by  the  final  decree,  the  de- 
fendants might  be  enjoined  from  further  in- 
terference with  the  making  of  the  surrey, 
and  there  was  also  a  prayer  for  general  re- 
lief. In  their  answer  the  defendanta  admit- 
ted their  interferencea  with  the  proposed 
jSttryey,  aa  oomplained  of  in  the  bill,  but  aa- 
laerted  their  right  to  do  so.  Reiterating  the 
'allegationa  of  the  answer,  by  crosa  com- 
^plidntj  a  perpetual  injunction  was  asked  re- 
'atraininff  entry  by  the  plaintiff  upon  the 
flanda.  An  ox^der  was  issued  temporarily 
reatraining  the  defendanta,  aa  prayed,  and 
thereafter  a  demurrer  to  the  answer  and 
eroes  complaint  of  tha  defendant  waa  filed 
and  o?erruled.  After  replioatioD  by  the  re- 
apectiye  partiea  the  cause  waa  tranaferred 
to  the  district  court  of  the  first  judicial  dia- 
trict  for  the  territory  of  New  Mexico,  with- 
in and  for  the  county  of  Santa  F6.  In  that 
court  trial  was  had  and  judgment  was  en- 
H  tered  in  favor  of  the  plaintiff,  perpetuating 
S  the  preliminary  injunction  ana  dismissing 
•  the  cross  complaint  of  the  defendanta.  *  The 
following  finding  of  fact  and  conclnaiona  of 
*  Iaw  were  embodied  in  the  judgment: 
''Findings  of  Fact. 
'T.  That  the  plaintiff  is  a  corporation  and 
|haa  complied  with  the  provisions  of  the 
lawa  of  the  territory  of  New  Mexico.  It  is 
mganiaed  for  the  purpose  of  constructing  a 
canal  from  a  point  on  the  Rio  Orande  about 
28  milea  above  the  city  of  Albuquerque  to 
the  railroad  bridge  across  said  Rio  Orande, 
at  Isleta,  the  initial  and  terminal  points  of 
9flM  canal  being  within  the  county  of  Ber- 
nalillo. 

"n.  That  the  headgate  of  plaintiff's  pro- 
posed caual  is  to  be  at  a  point  on  the  Rio 
Orande  three  eighths  (|)  of  a  mile  below  or 
aouth  of  the  Indian  village  of  San  Felipe, 
about  28  milea  above  the  city  of  Albu- 
querque; that  the  ultimate  terminus  or 
point  of  discharge  into  the  river  is  at  the 
railroad  bridge  near  Isleta,  the  entire 
length  of  the  canal  to  be  about  thirty-five 
(36)  milea.  The  present  proposed  terminus 
•ia  at  the  city  of  Albuquerque. 

"III.  That  the  engineer  of  the  company 
waa  proceeding  with  a  aurvey  of  the  line  be^ 
tween  Albuauerque  and  the  headgate  when 
defendanta  interfered  with  and  obstructed 
the  aaid  engineer  in  the  making  of  aaid  aor- 


'IV.  That  the  capacity  of  the  aaid  pro- 
poaed  canal  ia  two  hundred  and  ten  (210) 
cubic  feet  of  water  per  second. 

"V.  That  there  are  at  present  thirteen 
ditchea  taking  water  from  toe  river  between 
the  proposed  headgate  of  plaintiff's  canal 
and  Albuqueroue,  and  aeven  between  Albu- 
querqiie  and  tne  Indian  town  of  Isleta. 

"Vl.  That  the  aggregate  capacity  of  all 
the  aaid  old  ditchea  ia  four  hundred  and 
ninety-eight  (498)  cubic  feet  per 
and  the  court  finda  that  there  haa 
valid  prior  appropriation  by  the  ownera  of 
aaid  old  ditchea  of  the  aaid  four  hundred 
and  ninety-eight  (408)  feet  per  second  of 
water. 

"VII.  That  during  a  few  montha  or  parte 
of  the  aummer  montha  of  the  yeara  1894, 
1806,  1806,  and  1897  there  waa  no  aurplua 
water  flowing  in  the  river  at  the  propoeedce 
headgate,  but  during  a  large  majority  of  the  2 
montha  of  each  of  these  year**  there  waa  a  • 
large  amount  of  surplus  water  flowing  past 
that  point,  and  that  thoae  yeara  were  the 
only  yeara  within  ten  or  twenty  years  in 
which  the  river  waa  diy  at  or  above  Albu- 
querque. 

''VIII.  That  in  a  majority  of  the  Ust  ten 
yeara  there  haa  been  surplus  wvJter  flowing 
in  the  said  river  at  the  proposed  headgate 
at  all  timea. 

"IX.  That  the  river  became  dry  at  Albn- 
quenjue  about  tiie  laat  of  June,  1804,  and 
remained  so  for  twenty-two  days,  and  also 
in  June,  1896,  for  a  number  of  days,  the 
court  being  unable  to  find  the  exact  number 
or  length  of  time  from  the  evidence. 

"X.  That  the  months  of  June,  July,  Au- 
gust, and  September  are  the  'dry  aeasoo.' 

"XI.  That  the  planting  and  growing  sea- 
son in  the  Rio  Orande  valley  begins  in  Feb- 
ruary and  ends  with  October. 

"XII.  That  very  few  farmers  served  by 
the  present  ditchea  aow  wheat,  oats,  barley, 
or  rye  in  the  fall  of  the  year,  but  do  so  in 
the  spring,  beginning  during  February  or 
March,  and  that  very  little,  if  any,  of  the 
water  now  appropriated  is  used  for  these 
crops  after  June  16th,  but  the  wat«r  is  used 
for  chili,  corn,  alfalfa^  and  melons  after  that 
time,  and  for  alfalfa  aa  late  as  October. 

"XIII.  That  for  all  the  months  in  most 
years,  and  for  most  of  the  months  in  every 
year,  there  is  a  surplus  of  water  flowing  in 
the  Rio  Orande  over  and  above  the  amount 
appropriated  by  aaid  old  ditches. 

^'XlV.  The  court  finds  that  there  ia  no 
evidence  that  plaintiff  relies  on  any  aource 
of  water  supply  than  the  Rio  Orande,  or 
that  the  proposed  canal  of  plaintiff  is  ex- 
pected or  intended  to  receive  and  distribute 
stored  waters. 

"XV.  That  the  plaintiff  is  not  the  owner 
of  any  lands  along  the  line  of  ita  proposed 
canal  or  elsewhere. 

"XVI.  That  there  ia  no  evidence  that 
plaintiff  haa  any  contract  with  or  employ- 
ment l^  any  person  who  is  the  owner  of 
lands  irrigable  from  aaid  proposed  canal  for 
the  condi^  of  water  upon  any  such  lands, 
or  that  any  owner  of  lands  not  now  irri- 
gated from  exiating  acequiae,  deairea  or  in- 
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^  tMidB  to  irrigate  such  lands  from  plaintiff's 

2i>  taaal  when  completed. 

f  •  "XVII.  That  the  proposed  canal  of  the 

plaintiff  will  cross  and  recross  the  existing 

acequias  of  Bernalillo  nine  times  within  a 

distance  of  1  mile  of  its  length. 

"XVIII.  That  some  of  the  defendants  and 
some  of  their  associates  are  the  owners  of 
lands  through  which  the  plaintiff  proposes 
to  construct  its  canaL 

"Conclusions  of  Law. 
"I.  That  the  plaintiff  corporation  is  enti- 
tled to  exercise  the  power  of  eminent  do- 


"II.  That  the  plaintiff,  by  the  filing  of  its 
articles  of  incorporation  with  the  secretary 
of  the  territory  of  New  Mexico,  and  comply- 
ing with  the  provisions  of  the  act  under 
which  it  is  incorporated,  has  acquired  a 
right  to  construct  its  canals  and  reservoirs 
to  divert  through  its  proposed  canal  surplus 
and  unappropria;ted  waters  flowing  in  the 
Rio  Grande,  and  that  such  a  right  of  emi- 
nent domain  does  not  depend  upon  the  own- 
ership of  lands  by  plaintiff  or  the  employ- 
ment of  plaintiff  prior  to  the  construction 
of  its  oanal  by  owners  of  lands  to  carry  wa- 
ters for  such  owners. 

"in.  That  the  defendants,  at  the  time  of 
the  filing  of  the  complaint  herein,  unlawful- 
ly obstructed  the  plaintiff  in  the  exercise  of 
powers  lawfully  conferred  upon  it  by  the  act 
under  which  it  is  incorporated. 

"IV.  That  the  defendants  do  not  and  can- 
not in  this  action  lawfully  represent  the 
rights  of  such  persons  claiming  a  right  to 
the  use  of  the  waters  of  the  Rio  Grande,  by 
prior  appropriation,  when  the  appropriation 
of  such  persons  was  effected  at  a  point  be- 
low the  mouth  of  the  proposed  canal  of 
plaintiff. 

"V.  That  the  defendants  cannot  lawfully 
set  up  in  this  action  any  rights  secured  to 
them  and  their  associates  or  their  predeces- 
sors in  title  by  the  treaty  of  Guadiuupe  Hi- 
dalgo, and  that  the  allegations  of  paragraph 
ten  of  the  answer  of  defendants  with  refer- 
ence to  the  treaty  of  defendants  ara  imma- 
terial. 

"VI.  That  the  plaintiff  is  entitled  to  the 
relief  demanded  in  the  complaint,  including 
^a  perpetual  injunction,  as  prayed  for. 
g     "VII.  That  defendants  are  not  entitled  to 
•  any  part  of  the* relief  demanded  in  their 
cross  complaint,  but  the  same  should  be  dis- 
missed." 

A  motion  to  set  aside  the  findings  and 
judgment  and  for  a  new  trial  bavins  been 
overruled,  the  cause  was  taken  to  the  su- 
preme court  of  the  territory.  That  court 
affirmed  the  Judgment  of  the  trial  court  and 
adopted  as  its  own  the  findings  of  fact  made 
by  the  judge  of  the  district  oourt.  There- 
upon this  appeal  was  allowed. 

Mr.  Heill  B.  Field  for  appellants. 
Mr.  WmUun  B.  Ohildmni  for  appellee. 

Mr.  Justioe  Wliita,  after  making  the 
foreffoing  statemmt^  delivered  the  opinion 
of  the  court: 

The  pertinent  portions  of  the  territorial 


act  of  February  24,  1887,  nnder  which  the 
plaintiff  below  was  incorporated,  are  noted  h 
in  the  margin.t  g 

*It  will  be  seen  that  the  act  authorized  the* 
formation  of  corporations  for  the  purpose 
of  constructing  and  maintaining  reservoirs  ei 
and  canals,  or  ditches  and  pipe  lines,  andg 
that  two^purposes  were  to  be  subserved  by* 
the  formation  of  such  companies    (I)    the 
supplying  of  water  for  irrigation,  mining, 
manufacturing,  domestic,  and  other  publio 
uses,  including  cities  and  towns;  and   (2) 
the  colonization   and   the   improvement   of 
lands  in  connection  therewith.    The  articles 
of  association  of  the  appellee  set  out  the 
second  of  the  aforesaid  objects  as  being  the 


tCorporation  Laws  of  New  Mexico,  1897. 

I  468.  Any  five  persons  who  may  desire  to 
form  a  company  for  tlie  purpose  of  construct- 
ing and  maintaining  reservoirs  and  canalSi  or 
ditches  and  pipe  lines,  for  the  purpose  of  sap- 
plying  water  for  the  poipose  of  irrigation,  min- 
ing, majiafaetnring,  domestic,  and  otiier  pnbllc 
ucesi  inclnding  cities  and  towna  and  for  the 
purpose  of  coloolzatlon  end  the  Improvement 
of  lands  in  connection  tlterewltb,  for  either  or 
both  of  said  objects,  either  jointly  or  sepaxats- 
ly,  shall  make  and  sign  articles  of  Incorpora- 
tion, which  shall  be  acknowledged  before  the 
secretary  of  tlie  territory,  or  some  person  au- 
thorised by  law  to  take  tlie  acknowledgment  of 
conveyances  of  real  estate,  and  when  so  ac- 
knowledged such  articles  shall  be  tiled  with  such 
secretary. 

I  469.  Such  articles  shaU  set  forth :  First. 
The  fall  names  of  the  Incorporators  and  dw 
corporate  name  of  each  company. 

Second.  The  purpose  or  purposes  for  which 
such  company  Is  formed,  and^  if  the  object  be  to 
construct  reservoirs  and  canalSi  or  ditches  and 
pipe  lines  for  any  of  the  purposes  herein  speci- 
fied, the  beginning  point  and  terminus  of  the 
main  line  of  such  canals  and  ditches  and  pipe 
lines,  and  the  general  ooorss,  direction,  and 
length  thereof  shall  be  stated. 

Third.  The  amount  of  the  capital  stock  and 
the  number  of  shares  as  definitely  as  practlea- 
ble. 

Fonrtti.  The  term  of  existence  of  the  eon* 
pany,  which  shall  not  exceed  fifty  years. 

Fifth.  The  nnmber  of  directors,  and  the 
names  of  those  who  shall  manage  the  business 
of  the  company  for  the  first  year. 

Sixth.  The  name  of  the  dty  or  town  and 
county  In  which  the  principal  place  of  business 
of  the  company  is  tjp  be  located. 

I  484.  Corporations  formed  under  this  act 
for  the  purpose  of  furnishing  and  supplying 
water  for  any  of  the  purposes  mentioned  la 
section  four  hundred  and  sixty-eight  shall  havs^ 
in  addition  to  the  powers  hereinbefore  men- 
tioned, rights  as  follows: 

First.  To  cause  such  examination  and  sur- 
veys for  their  proposed  reservoirs,  canals,  pipe 
lines,  and  ditches  to  be  made,  as  may  be  neces- 
sary to  the  selection  of  the  most  eligible  loca- 
tions and  advantageous  routes,  and  for  soch 
purpose,  by  their  officers,  agents,  and  servants^ 
to  enter  upon  the  lands  or  water  of  any  ps^ 
son  or  of  this  territory. 

Second.  To  take  and  hold  such  voluntary 
grant  of  real  estate  and  other  property  as  shall 
be  made  to  them  in  furtheionoe  of  the  purposes 
of  such  corporation. 

Third.  To  construct  their  canals,  pipe  lines, 
or  ditches  upon  or  along  any  stream  of  water. 

Fourth.    To    take    and    divert    from    any 
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purpose  for  which  the  company  waa  formed. 
The  oi^gaiiization  of  the  compainr  in  con- 
formity to  the  requirements  of  the  statute 
is  not  questioned,  and  the  existence  of  sur- 
plus water  over  and  above  the  needs  of  prior 
appropriators  of  water  at  the  point  where  it 
was  proposed  to  divert  the  waters  of  the 
Rio  Grande  for  the  proposed  canal  is  a  fact 
found  by  the  trial  court  and  not  disputed 
either  in  the  supreme  court  of  the  territory 
or  in  the  argument  made  at  bar. 

The  contentions  urged  upon  our  notice 
substantially   resolve  uiemselvee  into   two 

gneral  propositions:  First,  that  the  terri- 
rial  act  was  invalid,  because  it  assumed  to 
dispose  of  property  of  the  United  States 
witnout  its  consent;  and,  second,  that  said 
statute,  in  so  fax,  at  least;  as  it  authorized 
the  formation  of  corporations  of  the  char- 
acter of  the  complainant,  was  inconsistent 
with  tiie  lenslation  of  Congress  and  there- 
fore void.  These  propositions  naturally  ad- 
mit of  consideration  together. 

The  argument  in  support  of  the  first  prop- 
osition proceeds  upon  the  hypothesis 'that 
the  waters  affected  by  the  statute  are  public 
waters,  the  property,  not  of  the  territory  or 
of  private  individuals,  but  of  tiie  United 
States;  that  by  the  statute  private  individ- 
uals, or  corporations,  for  their  mere  pecun- 
iary profit,  are  permitted  to  acquire  the  un- 
appropriated portion  of  such  public  waters. 
In  violation  of  the  right  of  the  United  States 
to  control  and  dispose  of  its  own  property 
wheresoever  situated.  Assuming  that  the 
appellants  are  entitled  to  urge  the  objection 
referred  to.  we  think,  in  view  of  the  legisla- 
eoUon  of  Ck>ngress  on  the  subject  of  the  ap- 


g  propriation  of  water  on  the  public  domain, 
•  particularly  referred  to  in  the  opinion  of 
this  court  in  United  States  v.  Rio  Qramde 
Dam  d  Irrig.  Co.  174  U.  8.  704-706,  48  L. 
ed.  1142,  1143,  10  Sup.  Ct  Rep.  770,  the  ob- 
jection is  devoid  of  merit.  As  stat^  in  the 
opinion  just  referred  to,  by  the  aet  of  July 
26,  1866  (14  Stat,  at  L.  253,  chap.  262,  | 
0,  Rev.  Stat.  S  2339,  U.  8.  Oomp.  Stat.  1901, 
p.  1487),  Congress  recognized,  as  respects 
the  pi:d>lic  domain,  "so  far  as  the  United 
States  are  concerned,  the  validity  of  the  lo- 
cal customs,  laws,  and  deoisiona  of  courts  in 
respect  to  the  appropriati<m  of  water."  Ity 
the  act  of  March  3,  1877  (19  Stat,  at  L. 
377,  chap.  107,  U.  S.  CVMnp.  SUt.  1901,  p. 


1549),  the  right  to  appropriate  such  an 
amount  of  water  as  mij^ht  be  necessarily 
used  for  the  purpose  of  irrigation  and  rec- 
lamation of  desert  land,  pai%  of  the  public 
domain,  was  granted,  and  it  was  further 
provided  that  "all  surplus  water  over  and 
above  such  actual  appropriaticm  and  use,  to- 
gether with  the  water  of  all  lakes,  rivers,  and 
other  sources  of  water  supply  upon  the  pub- 
lic lands  and  not  navigable,  shall  remain  and 
be  held  free  for  the  appropriation  and  use  of 
the  public  for  irrigation,  mining,  and  manu- 
facturing purpoees,  subject  to  existing 
rights." 

That  the  purpose  of  Congress  was  to  reo* 
ognize  as  well  the  legislation  of  a  territory 
as  of  a  state  with  respect  to  the  regulation 
of  the  use  of  public  waters,  is  evidenced  by 
the  act  of  March  3,  1891  (26  SUt.  at  L. 
1096,  chap.  561,  U.  S.  Oomp.  Stat.  1901,  p. 
1570).  By  the  18th  section  of  the  act  of 
1891  it  was  provided  as  follows  (italics  not 
in  original) : 

''See.  18.  That  the  right  of  way  through 
the  public  lands  and  reservations  of  the 
United  States  is  htmlbj  nanted  to  any  canal 
or  ditch  compaiiy  formed  for  the  purpose  of 
irrigation  and  duly  organized  under  the  laws 
of  any  state  or  territory,  which  shall  have 
filed,  or  may  hereafter  file,  with  the  Secre- 
tary of  the  Interior  a  copy  of  its  articles 
of  incorporation,  and  due  proofs  of  its  organ- 
ization under  the  same,  to  the  extent  of  the 
ground  occupied  by  the  water  of  the  reservoir 
and  of  tiie  canal  and  its  laterals,  and  50  feet 
on  each  side  of  the  marginal  limits  thereof; 
also  the  right  to  take,  from  the  public  lands 
adjacent  to  the  line  of  the  canal  or  ditch, 
material,  earth,  and  stone  necessary  for  tha 
construction  of  such  canal  or  ditdi:  Pro- 
vided, That  no  such  right  of  way  ahall  he  so  ^ 
located  as  to  interfere  with  the  proper  ooea-  g 
pation  by  the  government  of  any«iach  rsser-  • 
vation,  and  all  maps  of  location  shall  be  sub- 
ject to  the  approval  of  the  department  ol 
the  government  having  jurisdiction  of  such 
reservation,  and  the  privUegs  herein  granted 
shall  not  be  construed  to  interfere  ^th  the 
control  of  water  for  irrigation  and  other  pur- 
poses under  authority  of  the  respective 
states  or  territories."  It  may  be  observed 
that  the  purport  of  the  previous  acts  is  re- 
flexively  illustrated  by  tne  act  of  June  17, 
1902   (32  Stat,  at  L.  888).    That  act  ap- 


stream.  lake,  or  spring  tbe  surplos  water,  for 
the  purpose  of  supplying  the  same  to  persons, 
to  be  used  for  the  objects  mentioned  In  section 
fonr  handred  end  slzty-elght  of  this  act,  but 
sDch  corporations  shall  have  no  rigbt  to  Inter- 
fere with  the  rights  of,  or  appropriate  the  prop- 
ert7  of,  any  persons  except  open  the  psTment 
of  the  assessed  Talne  thereof,  to  be  ascertained 
as  In  this  act  provided.  And  provided,  further. 
That  no  water  shall  be  diverted  If  It  will  inter- 
fexe  with  the  reasonable  requirements  of  any 
penon  or  persons  using  or  reqolrtng  the  same, 
when  so  diverted. 

rifth.  To  fnmlsh  water  for  the  pnrpoees 
mentioned  In  section  four  hundred  and  sixty- 
eight,  at  such  rates  as  the  by-laws  may  pre- 
scribe; but  equal  rates  shall  be  conceded  to 
each  class  of  consumers. 

Sixth.  To  enter  upon  and  condemn  and  ap> 
propriate  any  lands,  timber,  stone,  gravel,  or 


other  material  that  may  be  necessary  for  the 
uses  and  purposes  of  said  companies. 

I  492.  That  no  Incorporation  of  any  com- 
pany or  companies  to  supply  water  fOr  the 
purposes  of  Irrigation  and  other  purposes  Shall 
have  any  right  to  divert  the  usual  and  natural 
flow  of  water  of  any  stream  which  by  law  of 
1854  has  been  declared  a  public  aceqnia  for  any 
use  whatever,  between  the  fifteenth  day  of  Feb- 
ruary and  the  fifteenth  day  of  October  of  each 
year,  unless  It  be  with  the  unanimous  consent 
of  all  and  every  person  holding  agricultural  and 
cultivated  lands  under  such  stream  or  poblle 
acequla,  and  to  be  Irrigated  by  the  water  fur- 
nished by  said  stream  or  public  acequla,  and 
that  no  Incorporation  of  any  company  or  com- 
panies shall  Interfere  with  the  water  rights  of 
any  Individual  or  company  acquired  prior  to 
the  passage  of  this  act. 
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proprUted  the  receipts  fram  the  sale  and 
disposal  of  the  puolio  lands  in  certain 
states  and  territories  to  the  construction 
of  irrigation  works  for  the  reclamation 
of  arid  lands.  The  8th  aeetioD  of  the  act  is 
ajB  follows: 

''Sec.  8.  That  nothing  in  this  act  shall  be 
construed  as  affecting  or  intended  to  affect 
or  to  in  any  way  interfere  with  the  laws  of 
any  state  or  territory  relatins  to  the  con- 
trol, appropriation,  use,  or  distribution  of 
water  used  in  irrigation,  or  any  vested  right 
acquired  thereun&r,  and  the  Secretary  of 
the  Interior,  in  carrying  out  the  provisions 
of  this  act^  shall  proceed  in  conformitr  with 
such  laws,  and  nothing  herein  shall  in  a^y 
way  affect  any  right  of  any  state  or  Federu 
government  or  of  any  landowner,  appropria- 
tor,  or  user  of  water  in«  to^  or  from  any  in- 
terstate stream  or  the  waters  thereof:  Pr<h 
ridcd.  That  the  right  to  the  use  of  water  ac- 
quired under  the  provisions  of  this  act  shall 
be  appurtenant  to  the  land  irrigated,  and 
beneficial  use  shall  be  the  basis,  the  measure, 
and  the  limit  of  the  right." 

It  would  necessaxily  seem  to  follow  from 
the  legislation  referred  to  that  the  statute 
which  we  have  been  coosiderinff  is  not  incon- 
sistent with  the  legislation  of  Congress  on 
the  subject  of  the  disposal  of  waters  flowing 
over  the  public  domain  of  the  United  States. 
Of  course*  as  held  in  the  Rio  Orande  Caset 
p.  703,  L.  ed.  1141,  Sup.  Gt  Rep.  776,  even 
a  state,  as  respects  streams  witnin  its  bor- 
ders, in  the  absence  ol  specific  authority 
from  OcH^ess,  "cannot,  by  its  legislation, 
destroy  the  richt  of  the  united  States,  as 
the  owner  of  lands  bordering  on  a  stream, 
to  the  continued  flow  of  its  waters;  so  far, 
at  least,  as  may  be  necessary  for  the  benefi- 
cial  uses  of  the  government  property;"  and 
le  the  power  of  a  state  over  navigable  streams 
jgand  their  tributaries  is  further  limited  1^ 
•  the 'superior  power  of  the  general  govern- 
ment to  secure  the  uninterrupted  navigabil- 
ity of  all  navigable  streams  within  the  lim- 
its of  the  United  States.  Necessarily,  these 
limitations  are  equally  applicable  in  re- 
straint of  the  legislative  branch  of  a  terri- 
torial government,  controlled,  as  is  such 
body,  by  Congress.  If  we  assume  that  a  re- 
striction on  the  power  of  a  territory  similar 
to  that  first  stated  prevails  in  favor  of  pri- 
vate owners  of  lands  along  a  running 
stream,  tbe  act  in  question  clearly  is  not 
violative  oi'  such  rights,  for  the  same  does 
not  attempt  to  authorize  an  infringement 
of  them.  The  water  which  it  is  provided 
may  be  appropriated  is  "surplus"  water,  of 
any  stream,  lake,  or  spring,  and  it  is  specifi- 
cally provided  in  subdivision  4  of  §  17  of 
the  act  ''That  no  water  shall  be  diverted,  if 
it  will  interfere  with  the  reasonable  require- 
ments of  any  person  or  persons  using  or  re- 
quiring the  same  when  so  diverted.''  So, 
also,  in  S  25,  it  is  declared  "that  no  incoi^ 
poration  of  any  company  or  companies  shall 
interfere  with  the  water  rights  of  anv  indi- 
vidual or  compainr  acquired  prior  to  the  pas- 
eafle  of  this  act.'  The  finding  of  the  court 
below  that  "surplus"  water  existed  negates 
the  idea  that  any  legitimate  appropriation 


of  water  which  can  bs  made  l^  the  appelles 
can  in  anywise  violate  the  rights  of  others. 

We  perceive  no  merit  in  the  contention 
that  the  proviso  in  the  desert  land  act  of 
March  3,  1877,  declaring  that  surplus  water 
on  the  public  domain  shall  remain  and  be 
held  free  for  the  appropriation  and  use  ol 
the  public  for  irrigation,  mining,  and  manu- 
facturing purposes,  subject  to  existing 
rights,  is  an  expression  of  the  will  of  Coo- 
gress  that  all  public  waters  within  its  con- 
trol or  the  control  of  a  legislative  body  of 
its  creation,  must  be  direotly  appropriated 
bv  the  owners  of  land  upon  which  a  benefi- 
cial use  of  water  is  to  be  made,  and  that  in 
conseauence  a  territorial  legislature  cannot 
lawfully  empower  a  corporation,  such  as  tbs 
appellee,  to  become  an  intermediary  for  fur- 
nishing water  to  irrigate  the  lands  of  third 
parties.  As  all  owners  of  land  within  the 
service  capacity  of  appellee's  canal  will  pos- 
sese  the  nght  to  use  the  water  which  may 
be  diverted  into  such  canal,  the  use  is  clear- 
ly public  {Fallbrook  Irrig.  Diet,  v.  Bradley^ 
164  U.  S.  163,  41  L.  ed.  390,  17  Sup.  Cte 
Rep.  56),  and  appellee  is  therefore  a  public  g 
••ffency,  whose  right  to  divert  water  and* 
whose  continued  existence  is  dependent  upon 
the  application  by  it  within  a  reasonable 
time  of  such  diverted  water  to  a  beneficial 
use.  Irrigation  corporations  generally  are 
recognised  in  the  legislation  of  Congress^ 
and  the  rights  conferred  are  not  limited  to 
such  corporations  as  are  mere  combinations 
of  owners  of  irrigable  land. 

It  is  conceded  on  behalf  of  appellant  that^ 
hj  the  laws  of  Mexico  in  force  when  the  ter> 
ntory  of  New  Mexico  was  ceded  to  th» 
United  States,  the  use  of  the  waters  of  both 
navigable  and  unnavigable  streams  was  not 
limited  to  riparian  lands,  but  extended  as. 
well  to  lands  which  did  not  lie  upon  the 
banks  of  the  rivers,  and  that  such  use  was 
subject  to  be  reflated  and  controlled  by 
the  public  authorities.  It  is,  however,  con- 
tended that  the  effect  of  the  statute  under 
consideration  is  to  free  the  waters  from 
public  control  and  to  transfer  them  to  pri- 
vate control,  a  position  which  is  manifestly 
unsound,  in  view  of  the  public  nature  6t 
such  corporations  and  their  liability  to  reg- 
ulation by  the  legislative  authority  which 
has  in  effect  created  them.  The  concession 
above  referred  to  and  the  implication  aris- 
ing from  the  statement  in  the  answer  and 
cross  bill  to  the  purport  that  the  title  of  the 
defendants  to  their  lands  was  derived,  me- 
diately or  immediately,  from  those  who  held 
title  thereto  at  the  time  of  the  acquisition, 
of  New  Mexico  by  the  United  States,  coupled 
with  the  finding  by  the  trial  court  that, 
after  making  all  due  allowances  for  valid 
appropriations  of  water  within  the  portion 
of  the  Rio  Grande  directly  affected  by  ths^ 
canal  of  the  appellee,  there  yet  existed  a 
surplus  cf  unappropriated  water,  warrant- 
ed the  trial  court  in  treating  as  immaterial 
the  claim  asserted  in  the  tenth  parag^pb 
of  the  answer  of  the  defendants  to  the  eff^ 
that,  by  the  treaty  of  cession  of  New  Mexi« 
CO  to  the  United  States,  the  defendants  and 
their  associates  acquired  the  right  of 
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ol  all  the  waters  of  the  Rio  Orande  adjacent 
to  their  laode.  Neither  do  we  think  that 
the  trial  court  was  called  upon,  at  the  in- 
stance of  the  defendants,  entire  strangers  in 
every  aspect  to  other  appropriators,  to  in- 
quire into  and  pass  upon  the  question 
whether  appr<^riator8  of  water  below  the 
^  mouth  of  the  proposed  canal  ol  appellee 
g  would  be  injmred  by  the  construction  of  the 
•  canal.  The  rights  of  such^Jwrsons  will  not, 
of  course,  be  injuriously  affected  by  the  de- 
cree in  this  cause,  and  fiof»  constat  but  that 
th^  matr  yet  intervene  for  their  own  pro- 
tection, if  they  deem  that  the  construction 
of  the  canal  will  be  an  invasion  of  their 
r^hts,  or  that  they  may  be  williiw  to  forego 
objection  to  the  construction  of  uie  canal. 
On  the  whole,  we  are  of  opinion  that  the 
decree  of  the  Supreme  Court  of  the  Terri- 
tory of  New  Mexico  was  correct,  and  U  is 
therefore  affirmed. 

Mr.  Justice  MoKemui  dissenta* 
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V. 

0FFICE31S  AND  CREW  OF  THE  U.  &  8. 
MANQROVB.     (Na  24.) 


OFFICERS  AND  ENLISTED  MEN  OF 
THE  U.  8.  SHIPS  NEW  YORK,  INDI- 
ANA,  and  WILMINQTON,  Appte., 

V, 

OFFICERS  AND  CREW  OF  THE  U.  &  & 
liIANQROVE.     (No.  34.) 

Priee  distrihution  of  priae  mofi«y — veueU 
within  signal  distanoO'-Hrelativs  fores  of 
oaptor  and  prige» 

2.  A  vessel  of  the  United  States  navy  was  not 
"within  signal  distance"  of  snotber  vessel 
msklng  a  capture,  so  as  to  be  entitled  to 
ehsre  In  the  distribution  of  the  prise  money 
under  U.  S.  Rev.  Stat,  i  4682  (U.  S.  Comp. 
SUt  1901,  pb  8138),  whers  the  two  vessels 
were  from  12  to  16  miles  apart,  and  the  ves- 
sel making  the  capture  was  eqolpped  with 
boat  flags  8  feet  by  4  In  slse,  Instead  oi  the 
usual  signal  flags  8  feet  by  11. 

S.  Naval  vessels  not  within  signal  dlstanee  of 
a  capture  are  not  vessels  ''making  the  cap- 
ture.** within  the  meaning  of  U.  8.  Rev.  Stat 
i  4630  (U.  8.  Comp.  Stat.  1001,  pw  8182), 
and  therefore  cannot  be  taken  Into  account 
In  estimating  the  relative  force  of  captor  and 
prise,  tor  the  purpose  of  determining  the  pro- 
portion of  the  prlae  money  to  which  the 
captor  is  entitled  under  that  section,  al- 
though their  proximity  may  have  Induced  the 
snrrender  of  the  prise  to  an  Inferior  force. 

[Noa.  24,  34.] 

Ar$usd  January  7,  8,  9,  1908.    Decided  Fslh 
ruary  25,  190$. 

APPEALS  from  the  District  Conrt  of  the 
United  States  for  the  Southern  District 
d  Florida  to  review  a  decree  distributing 
the  proceeds  of  a  vessel  coodemned  aa  a 
prize  of  war.    Affirmed. 
The  facts  are  stated  in  tlia  opinion. 


Assistant  Attorn^  Qsnoral  Hoyt  for  tht 
United  States. 

Messrs.  Jmmmm  H.  Hajden  aod  Joseph 
K.  UcCammon  for  the  New  York. 

Messrs.  William  B.  Kins  and  George 
A.  King  for  the  Indiana  and  the  Wilming- 
ton. 

Messrs.  Benjamiii  Miooiit  Hilarj  A. 
Herbert,  and  Jefferson  B.  Browne  for  the 
Mangrove. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion  of  the  court: 

These  are  appeals  from  a  decree  of  the 
United  States  district  court  distributing  the 
proceeds  of  the  Spanish  steamer  Panama, 
condemned  by  aa  earlier  decree  as  prise  of 
war.  176  U.  S.  635,  44  L.  ed.  677,  20  Sup. 
Ct  Rep.  480.  The  district  court  awarded 
the  whole  net  proceeds  to  the  officers  and 
crew  of  the  United  States  steamer  Mao-n 
grove,  on  the  ground  that  the  Mangrove  waa  g 
the  sole  capturing  •vessel,  that  the  prize  was* 
of  superior  or  equal  force,  and  that  no  other 
vessel  was  within  signal  distance.  U.  S. 
Rev.  Stat  |  4630  (U.  S.  Comp.  Stai.  1001, 
p.  3132),  repealed  by  act  of  March  3,  1899 
(30  Stat,  at  L.  1007,  chap.  413,  |  »,>  I  4632, 
U.  S.  Comp.  Stat.  1001,  p.  9138).  The 
United  States  appeals,  cooftending  that  the 
Mangrove  alone  was  of  force  superior  to  the 
Panama,  and  also  that  the  Indiana,  Wil- 
mington, and  New  York  were  within  signal 
distance,  and  that  the  Indiana  at  least  waa 
a  joint  captor,  aod  that  therefore,  by  S  4630, 
U.  S.  Comp.  Stat  1901,  p.  8132,  one  half  the 
proceeds  should  go  to  the  United  States. 
The  Indiana  appeals,  takinff  the  ground  that 
the  Mangrove  was  the  sole  captor  and  of 
force  inferior  to  the  Panama,  but  that  the 
Indiana  was  within  signal  distance  and  in 
such  condition  as  to  be  able  to  render  e^ 
fective  aid  if  required,  and  therefore  enti- 
tled to  share  in  the  prise  by  §  4632,  U.  S. 
Comp.  Stat  1901,  p.  3133.  The  New  York 
and  the  Wilmington  appeal  on  like  ground. 

The  case  turns  upon  findings  of  fact,  and 
the  question  is  whether  it  is  clear  that  the 
district  court  and  the  experienced  naval 
prize  ccmmiissioner  were  wrong.  The  Oraoo 
Oirdior,  7  Wall.  190^  204,  sub  nom.  Loch- 
wood  T.  The  Grace  Girdler,  19  L.  ed.  118, 
116.  But  of  course  we  do  not  leave  out  of 
sight  the  fact  that  much  additional  evidence 
has  been  put  in  since  the  trial  below.  We 
take  up  first  the  case  of  the  Indiana.  With- 
out discussing  the  details  of  the  contra- 
dictory testimony,  we  veill  state  the  facts 
that  seem  to  us  proved. 

At  seven  minutes  after  six  in  the  evening 
of  April  25,  1898,  off  Havana,  the  Panama, 
having  been  brought  to  by  a  shot  across  her 
bow  and  notice  that  she  would  be  fired  into 
if  she  did  not  stop,  was  boarded  by  Ensign  ' 
Dayton  from  the  Mangrove.  At  this  mo- 
ment the  capture  was  complete.  The  Gro^ 
tins,  9  Cranch,  368,  870,  3  L.  ed.  762,  763. 
The  Panama  did  not  attempt,  or,  so  far  aa 
appears,  intend,  resistance  or  escape.  Hie 
captain  was  told  that  he  was  a  prize,  war 
having  been  declared  between  the  United 
States  and  8pai2i,  and  he  aoquiesesd.  Thar^ 

•v.  a  Oonp.  8t  iMt  % 


ta 


23  SUPBEME  COURT  BEPORTEB. 


OOT.  Tbbii^ 


after  the  Panama  proceeded^  with  Ensign 
DaytoD  oo  board,  under  orders  from  the 
Mangrove.  Her  colors  were  not  hauled  down, 
or  a  prize  crew  put  aboard  until  later, 
but  under  the  circum  stances  these  facts 
seem  to  us  controlled  by  others  which  we 
have  mentioned.  It  may  be  added  that  the 
officers  of  the  Maogrove  seem  to  have  coo- 
^  sidered  it  usual  for  prizes  to  fly  their  ensign 
e«  until  they  were  adjudicated  by  the  prize 
•*  court,  which  would*  account  for  their  not 
ordering  the  flag  lowered.  Thirty-eight 
minutes  later,  at  forty-five  minutes  after 
•ix,  the  Indiana,  which  had  been  approach- 
ing from  an  opposite  direction,  fired  a  shot 
across  the  bow  of  the  Panama  and  sent  a 
prize  crew  aboard.  (We  should  remark  in 
passing  that  this  orew  was  subject  to  the 
orders  of  Ensign  Dayton,  the  prize  master, 
and  seems  to  have  been  put  aboard  at  the 
request  of  the  Mangrove,  which  had  not  men 
enough  to  spare.)  The  officer  who  fired  the 
gun  says  that  he  estimated  the  range  at  4,- 
600  yards,  and  that  the  shot  being  accurate, 
the  distance  from  the  Panama  was  about 
4,800  yards.  HiIb  was  the  estimate  formed 
by  the  expert  oo  the  spot,  at  the  time,  for 
purposes  of  immediate  action,  when  it  was 
necessary  to  be  accurate.  Whatever  it  was, 
it  was  verified  by  the  result  of  the  shot,  so 
that  really  the  only  question  is  whether  it  is 
remembered  correctly,  which  there  is  no  rea- 
son to  doubt.  It  seems  to  us  to  outweigh 
all  other  estimates  formed  after  the  event 
by  witnesses  who  had  do  similar  duty.  At 
this  time  the  Man^ove  was  abreast  or  a 
little  astern  of  the  Panama. 

The  previous  situations  of  the  ships  were 
as  follows:  All  the  United  States  vessels 
concerned  in  this  cause  were  on  blockade 
off  Havana.  At  4 :  30  p.  M.  the  Indiana  sig- 
naled the  Mangrove  and  gave  her  orders  to 
proceed  to  Key  West  after  receiving  mail. 
The  Mangrove  started  for  Key  West  before 
5.  At  five  or  ten  minutes  after  6,  and  un- 
til 5:48,  when  her  speed  slackened,  the  In- 
diana went  ahead  at  full  speed  toward  the 
flagship  New  York,  in  an  almost  opposite 
direction  from  that  taken  by  the  Mangrove. 
At  a  quarter  past  5  she  sishted  a  strange 
vessel,  which  turned  out  to  be  the  Panama, 
to  the  northeast.  At  5:52  the  flagship  sig- 
naled "What  colors  does  strange  vessel  car- 
ry?" and  was  answered  at  5:55  "Cannot 
see."  At  about  6  the  Indiana  was  turned 
toward  the  Panama  and  went  at  full  speed, 
and  later  at  best  speed  possible  until  6:45, 
when  she  flred  the  shot  and  stopped.  The 
Indiana  when  she  turned  at  6  did  not  at- 
tempt to  signal  the  Mangrove,  and  five  min- 
utes earlier  could  not  see  the  colors  of  the 
Panama,  although  the  Spanish  flag  was 
M  three  times  the  size  of  the  Mangrove's  signal 
gflag.  It  appears  from  the  steam  log  of  the 
•  Indiana  thai  a  few^days  later  she  made  10.- 
16  knots  per  hour  for  two  consecutive  hours. 
Taking  the  time  during  which  the  Indiana 
and  Mangrove  had  been  moving  away  from 
sadi  other,  and  their  probable  speed,  or, 
•ffain,  taking  the  distance  at  which  the  In* 
diana  was  from  the  Panama  and  Mangrove 
when  she  flriKi  her  shotk  and  the  fact  that 


she  had  been  making  for  them  at  full  speed 
for  the  greater  part  of  forty-five  minutes^ 
while  they,  during  a  part  of  the  same  time, 
were  sailing  toward  her  at  a  rate  of  8  knots, 
we  think  it  probable,  without  going  into 
nice  calculations,  that  at  6  o'clock  she 
must  have  been  12  or  15  miles  away  at  the 
least,  as  was  found  by  the  district  court. 
From  6,  when  she  turned,  to  seven  minutes 
past  6,  when  the  Panama  was  taken,  the 
Indiana  cannot  have  got  to  full  speed  or 
gane  far.    The  Panama  had  been  stopped. 

There  is  much  testimony  that  the  calpturo 
was  seen  from  the  Indiana,  while  the  officers 
of  the  Mangrove  say  that  the  Indiana  could 
not  be  seen  by  them.  We  do  not  attempt 
to  determine  precisely  how  much  could  be 
seen,  or  was  seen,  from  the  higher  ship. 
Tluit  testimony  must  reconcile  itself  as  best 
it  may  with  the  foregoing  facts,  which  we 
deem  not  open  to  dispute.  And  on  those 
facts  we  are  of  opinion  that  the  Indiana 
was  not  within  si^^ud  distance  of  the  Man- 
grove when  the  capture  took  place.  We 
agree  with  the  counsel  for  the  appellees  that 
this  view  is  confirmed  by  the  log  of  the  In- 
diana and  by  her  claim  as  first  filed,  which 
indicates  that  at  that  time  her  rights  were 
supposed  to  be  founded  on  the  shot  fired  ty 
her,  and  the  hauline  down  of  the  Panama's 
colors  thereupon,  ft  is  unnecessary  to  ad- 
vert to  further  confirmatory  details. 

We  need  not  consider  whether,  in  order  to 
bring  a  claimant  within  sigmd  distance, 
mutual  communication  must  be  possible,  or 
whether  it  is  enough  if  signals  from  the  ves- 
sel makii^  the  capture  could  be  seen  by  ths 
claimant.  Taking  it  the  latter  way,  still 
the  words  ''within  sigpal  distance'*  must  be 
read  in  connection  with  the  further  words 
"under  such  circumstajuces  and  in  such  con- 
dition as  to  be  able  to  render  effective  aid, 
if  required."  The  whole  sentence  refers  to 
the  actual  conditions  of  this  particular 
case,  not  to  an  abstract  objective  criterioo^ 
of  ideal  signal  distance  in  general.  See  Th^^ 
EUa  d  Anna,  2  Spragoe,  267,  273,  Fed.  Gas^r 
No.  4,308.  The  Mann-ove  had  no  signal 
flags  but  boat  fla^,  a!bout  8  feet  l^  4,  the 
usual  signal  flags  being  about  8  feet  l^  11. 
Under  such  circumstances  we  think  it  prob- 
ably would  be  safe  to  assume  5  miles  as  an 
outside  limit  of  signal  distance  in  this  in- 
stance, if  the  facts  heretofore  found  by  us 
rendered  it  necessary  to  be  so  nice.  It  is 
argued,  to  be  sure,  that  gun  signals  would 
have  been  possible.  As  to  this  suggestion 
we  deem  it  enough  to  say  that  we  see  no 
reason  to  believe  that  it  was  a  practical 
workii^  possibility  under  the  circumstan- 
ces, and  therefore  need  not  consider  whether 
this  statute  would  be  satisfied  by  anything 
less  than  the  possibility  of  reading  the  ordi- 
nary day  signals,  in  the  case  at  bar. 

The  claims  of  the  New  York  and  the  Wil- 
mington fall  with  that  of  the  Indiana.  If 
she  was  not  within  signal  distance  of  the 
Mai]^ove  they  were  not,  and,  as  we  are 
about  to  show,  can  make  no  daim  on  the 
ground  that  the  Indiana  was  a  joint  captor 
and  that  thej  were  within  signal  ^jgf^not 
of  her. 
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A  part  of  the  argument  for  tbe  United 
43tate8  also  is  disposed  of  by  what  we  have 
•aid.  If  none  of  the  other  vessels  were 
within  signal  distance  of  the  Mangrove,  none 
-of  them  were  "vessels  making  the  capture^ 
within  the  meaning  of  {  4630,  U.  8.  Comp. 
Stat.  1001,  p.  3132.  The  phrase  must  be 
taken  to  be  used  in  that  section  in  the  same 
eense  in  which  it  is  used  in  §  4632,  U.  S. 
Comp.  Stat.  1001,  p.  3133,  where  it  is  op- 
posed to  vessels  within  signal  distance,  and 
18  defined  as  meaning  "vessels  present  at  and 
rendering  actual  assistance  in  the  capture." 
It  cannot  be  contended  that  vessels  too  far 
•away  to  share  in  the  prize  as  being  within 
eignal  distance  can  share  under  the  more 
immediate  title  of  vessels  making  the  cap- 
ture, on  the  ground  of  some  more  remote 
•contribution  to  the  result.  Vessels  within 
cignal  distance  and  able  to  render  effective 
Bid  are  let  in,  it  is  true,  presumably  because 
they  are  taken  to  contribute  to  the  result, 
but  a  more  remote  contribution  is  excluded. 
See  The  Cherokee,  2  Sprague,  235,  Fed.  Cas. 
No.  2,640;  The  Atla/nta,  2  Sprague,  251, 
.Ved.  Cas.  No.  619,  3  Wall.  425«  sub  nom. 
The  Weehaxoken  v.  The  Atlanta,  18  L.  ed. 
253;  The  Ella  d  Anna,  2  Sprague,  267,  Fed. 
.Cas.  No.  4,368,  and  note. 

It  follows  that  these  vessels  cannot  bo 
taken  into  account  in  estimatiiu;  the  rela- 
^tive  force  of  captor  and  prize.  Undoubted- 
S*|y*it  is  likely  that  the  Panama  must  have 
Imown  when  it  left  New  York  that  war  and 
'a  blockade  of  Havana  were  probable,  and 
when  it  was  stopped  by  the  Mangrove,  what- 


ever it  saw  or  did  not  see,  it  may  have  oon< 
-Jectured  that  other  vessels  were  not  far  off. 
But,  as  we  have  said,  these  less  immediate 
inHuences  are  laid  out  of  account  by  the  act. 
I  We  may  admit,  with  regard  to  the  ques- 
tion  just  discussed  and  that  to  which  we 
now  address  ourselves,  that  it  is  impossible 
not  to  feel  that  the  prize  law  had  in  mind 
a  different  kind  of  case  from  this.  To  catch 
a  blockade  runner  or  a  vessel  not  even  in- 
, formed  of  the  blockade,  in  either  case  a  ves- 
sel not  expecting  to  fight  and  having  shrewd 
'cround  to  believe  that  to  do  so  would  be  to 
bring  down  upon  herself  an  overwhelming 
•force,  is  not  the  desperate  venture  whidi  the 
statute  was  framed  to  encourage.  But 
some  rather  weak  cases  must  fall  within  any 
law  which  is  couched  in  general  words. 
There  is  no  denying  that  the  Panama  was 
of  force  superior  to  the  Mangrove.  She 
was  of  1,432  tons  register,  with  a  crew  of 
seventy-one.  She  had  substantially  what 
was  required  by  her  contract  as  a  mail 
steamship  with  the  Spanish  government, 
vie.,  2  Hontoria  9  centimetre  guns  with  30 
round  of  shot  for  each,  1  Maxim  gun  on  the 
bridge,  2  signal  f,u.nB,  20  Remington  rifles, 
and  10  Mauser  nfles,  all  with  ammunition, 
also  bayonets  and  swords.  The  Mangrove 
was  a  steel  screw  lighthouse  tender  of  not 
more  than  800  tons,  with  a  crew  of  thirty 
men,  and  with  2  6-pound  guns,  and  no  small 
arms  or  cutlasses.  The  Panama  also  was 
the  much  faster  boat  of  the  twa 

The  Panama's  armament  was  taken  on 
hoeucd  under  contract  with  the  Spanish  gov- 


ernment for  her  own  defense,  and  waa  fit 
for  hostile  use.  176  U.  S.  648,  549,  44  L.  ed. 
582,  583,  20  Sup.  Ct.  Rep.  480.  We  must 
assume  tiiat  if  tne  master  had  thought  that 
there  waa  a  fair  chance  of  success,  he  would 
have  ehown  tight.  The  fact  that  he  did  not, 
and  that  he  probably  had  made  up  his  mind 
not  to  before  he  saw  the  Man^ove,  and 
therefore  was  not  ready  for  action  at  the 
moonent,  does  not  change  the  result.  If  we 
cannot  take  the  blockading  squadron  or  thSM 
battleship  Indiana  in  account  as  part  of  the  g 
capturing  force,  we  cannot^ take  them  into* 
account  as  motives.  If  the  master  was  a 
timid  man,  who  would  not  have  dared  to 
fight  under  a^y  drcumstanoes,  there  would 
have  been  the  same  certainty  of  surrender 
to  one  who  knew  the  whole  situation,  but 
the  law  would  have  looked  only  to  the  force, 
and  would  not  have  gone  into  psychology. 
It  would  not  matter  that,  because  of  his 
timidity,  the  breech  blocks  of  the  guns  were 
left  stowed  below.  If  he  had  the  materials 
for  resistance  and  the  chance  to  use  them, 
that  is  as  far  as  the  law  would  inquire.  So 
here.  As  was  said  by  Judge  Sprague,  we 
must  ''consider  the  means  the  vessels  pos- 
sessed, and  not  the  use  they  made  of  them.** 
The  Atlanta,  2  Sprsgue,  251,  258,  Fed.  Caa. 
No.  619.  The  adventure  of  the  Mangrove 
may  not  have  been  a, brilliant  event  that 
will  live  in  story,  but  it  was  sufficient  to 

g've  its  officers  and  crew  the  profit  oi  the 
w.    It  is  decided  that  the  Panama  waa 
lawful  prize,  and  the  case  does  not  fall  with- 
in  the  class  in  which  the  United  States 
takes  half. 
Decree  affirmecL 


(188  U.  S.  69B) 
W.  T,  WAGGONER,  Plff.  in  Brr^ 

V. 

J.  M.  FLACK. 

Contraote  —  impairment    of    obligatUm  *- 
change  of  remedy. 

The  obligation  of  the  contract  of  the  state  cf 
Texas  with  s  purchaser  of  public  lands  waa 
not  impaired  by  Tex.  Laws  1897,  chap.  87,  p. 
89,  which  repealed  a  statute  in  force  when 
the  contract  was  made,  denying  the  remedy 
of  forfeiture  for  nonpayment  of  Interest  as 
agreed  upon,  and  provided  such  a  forfeiture 
as  a  remedy,  since  the  prior  act  did  not 
amount  to  a  contract  that  the  state  would 
not  enlarge  the  remedy,  or  grant  another  on 
account  of  the  purchaser's  violation  of  his 
contract. 

[Na  28.] 

Submitted  January  SO,  1902.  Ordered  that 
Attorney  General  of  Texas  he  notified  of 
pendency  of  euit  February  £4>  1902.  Or* 
dered  for  oral  argument  before  full  bench 
May  19, 1902.  Argued  December  9,  1902. 
Decided  February  23,  190$. 

rj  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Second  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which   affirmed  a  judgment  of  a  District 
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Court  of  that  State  in  faTor  of  defendant  in 
a  suit  to  recover  the  possession  of  land. 
Affirmed, 

See  same  case  below^  21  Tex.  Civ.  App. 
449,  52  8.  W.  684. 

Statement  by  Mr.  Justice  Pe€k]i!unt 

The  plaintiff  in  error  brought  his  action 
against  the  defendant  in  error  in  a  district 
court  of  Texas  to  recover  as  owner  certain 
M  land  described  in  his  petition,  and  of  which 
g  he  alleged  the  defendant  to  he  in  possession. 
7  The  defendant  denied  the^averments  of  the 
petition,  and  upon  the  trial  judgment  was 
given  in  his  favor  and  he  was  adjudged  to  be 
the  owner  of  the  land.  An  appeal  was  tak- 
en to  the  court  of  civil  appeals  of  Texas, 
where  the  judgment  was  affirmed,  and  upon 
application  to  the  supreme  court  of  the 
state  for  a  writ  of  errorj  the  application 
was  denied.  The  plaintiff  then  sued  out  a 
writ  of  error  from  this  court  to  the  court  of 
dvil  appeals,  and  the  record  has  been 
brought  nere  for  review. 

The  plaintiff  in  error  alleffes  the  existence 
ol  a  contract  with  the  sta&  of  Texas,  the 
obligations  of  which  he  asserts  have  been 
Impaired  b7  subsequent  legislation  in  that 
sftMe.  The  ease  involves  an  inquiry  into 
•ome  of  the  leffislatioo  of  the  state  in  regard 
to  its  public  fiuids,  providing  for  their  skle 
and  for  the  application  d  the  proceeds  of 
such  sales  for  the  benefit  of  its  public 
■ehooli  and 'for  other  public  purposes. 

The  state  has  been  and  Is  the  owner  of  a 
lar|;e  amount  of  public  lands,  portions  of 
which  it  has  put  upon  the  mark^  for  sale 
from  time  to  time,  under  different  acts  of 
its  legislature,  which  acts  have  provided  a 
general  svstem  for  the  sale  or  leasing  of 
such  lands  and  for  the  disposition  of  the 
proceeds  arisiog  therefrom.  Among  others 
the  legislature  passed  the  act  of  1870  (chap. 
28,  Laws  of  that  year,  p.  23).  That  act 
provided  in  detail  for  the  sale  of  certain 
public  lands,  and  the  terms  and  conditions 
upon  which  the  sales  were  to  be  made  and 
patents  therefor  granted.  The  12th  section 
provided  that,  upon  a  failure  of  the  pur- 
chaser to  nay  the  purchase  money  as  agreed 
npon,  it  should  be  the  duly  of  the  district 
attorney  to  cause  a  writ  to  be  issued  to 
show  cause  why  the  purchaser  should  not 
be  ejected  from  the  land,  and  upon  his  fail- 
ure to  show  such  cause,  a  judgment  was  to 
be  rendered  against  him  and  a  writ  of  pos- 
session issued  in  favor  of  the  state.  In  1881 
the  act  was  amended  in  immaterial  matters^ 

By  chapter  88  of  the  Laws  of  1883,  p.  86, 
another  general  system  for  the  sale  of  the 
public  lands  for  the  benefit  of  the  public 
school  system,  etc.,  was  enacted,  the  9th  and 
10th  sections  of  which  provided  for  payment 
#  of  instalments  of  principal  and  interest,  and 
JPin  case  of  failure  to  pay,  the  lands  wereHo 
be  entered  as  '^ands  forfeited,''  without  any 
judicial  inquiry.  This  act  provided  that 
the  interest  on  the  obligations  given  by  the 
purchaser  of  the  lands  should  be  payable  on 
the  1st  of  March  in  each  year.  Subae- 
guently  by  chapter  12  of  the  Laws  of  1886,  p. 
13,  approved  Februaiy  16,  1886,  the  9tii  and 


10th  seetiooB  of  the  act  of  1883  were  amend- 
ed, the  right  of  forfeiture  of  the  land  being 
still  retamed,  only  there  was  an  extension 
of  the  time  for  payment  of  Interest  from  the 
Ist  of  March  to  the  Ist  of  August  in  each 
year  before  the  forfeiture  could  be  asserted. 
In  one  week  after  the  passage  of  the  act  last 
named  the  same  legislature  passed  an  act, 
approved  February  23,  1885  (Laws  of  Texas, 
1886,  p.  18),  by  which  it  was  enacted  "that 
the  failure  oi  a  holder  of  public  free  school, 
university',  or  asylum  land,  under  contract 
of  purchase  from  the  state,  to  make  the  an* 
nual  payments  of  principal  or  interest 
thereon  prior  to  the  1st  day  of  August  after 
the  same  becomes  due,  shall  not  cause  a  for- 
feiture of  the  rights  of  such  holder  in  such 
land.''  By  this  act  it  is  claimed  that  all 
laws  providing  for  forfeitures  of  land  be- 
cause of  nonpayment  of  instalments  of  prin- 
cipal or  interest  prior  to  August  let  after 
the  same  became  due  were  repealed,  and 
while  the  law  thus  stood  the  plamtiff  in  er- 
ror's grantor  purchased  the  land  in  contro- 
versy. 

By  chapter  09  of  the  Laws  of  1887,  page 
83,  a  further  provision  for  the  sale  or  leas- 
ing of  public  lands  was  made.  Section  11, 
page  86,  restored  the  provisions  as  to  for- 
feiture without  resort  to  judicial  proceed- 
ings, aod  by  chapter  47,  Laws  of  1896,  |  11, 
as  well  as  bv  chapter  37,  Laws  of  1897,  pag» 
39,  approved  March  26  and  taking  effect  Au- 
gust 20,  1897,  further  provision  was  made 
in  regaard  to  forfeitures  without  a  resort  to 
the  courta  It  was  under  the  act  of  1897 
that  the  forfeiture  herein  was  asserted,  and 
the  Ist  section,  the  only  material  one  here, 
is  set  forth  in  the  margin.t  c» 

•D.  B.  Phillips,  under  the  act  of  1883,  aaf 
amended  by  the  act  of  February  16,  1885, 
and  modified  hj  the  act  of  February  23, 
1886,  made  application  to  purchase  the  land 
in  question  on  the  30th  of  October,  1885,  and 
the  land  was  duly  awarded  him  in  Novem- 
ber of  that  year.  The  plaintiff  in  error,  by 
proper  transfers  and  deeds,  has  become  the 
vendee,  or  grantee  through  others,  of  Phil- 
lips, and  represents  all  the  rights  that  the 
latter  or  his  grantees  had  with  regard  to  the 
premises  in  controversy. 

Phillips,  or  those  claiming  under  him, 
paid  the  interest  on  the  purchase  money  up 
to  January  1,  1893,  and  no  interest  warn 
thereafter  paid.  Hie  land  was  forfeited  for 
nonpayment  of  interest  since  1893,  by  the 
commissioner  of  the  general  land  office, 
without  any  judicial  procedure  or  suit  in 


tSec.  1.  Be  it  etiaeted  by  the  Leglelature  of 
the  State  of  Tettae,  That  If  upon  the  first  day 
of  November  of  any  year  any  portion  of  the 
Interest  due  by  any  person  to  the  state  of  Tex- 
as for  lands  heretofore  sold  by  the  state  of 
Texas,  whether  said  lands  be  a  part  of  the  pQb> 
lie  domain  or  shall  have  been  heretofore  set 
apart  for  the  poblie  schools,  nnlverslty.  or  any 
of  the  other  varlons  state  Instltntlons,  has  not 
been  paid.  It  shall  be  the  dnty  of  the  land  ooe»> 
misBloner  to  indorse  on  the  obligation  for  sali 
lands,  "Lands  forfeited,*'  and  shall  cause  an 
entry  to  that  effect  to  be  made  on  the  aeooant 
kept  with  such  purchaser,  and  thereupon  said 
land  shall  thereby  be  forfeited  to  tha  static 
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court,  on  August  20«  1897,  th*  day  tiie  aet 
of  1897  took  effect.  In  answer  to  a  certi- 
fied questioD  frocn  the  court  of  civil  appeals, 
the  supreme  court  of  the  state  held  la  this 
case  that  the  state  had  the  right  to  so  for- 
feit the  lands  by  yirtue  of  that  act. 

Some  time  after  August  20,  1897,  namely, 
on  December  16,*  in  that  year,  plaintiff 
throuch  his  agent  tendered  the  state  treas- 
urer $286.95  to  pay  up  all  accrued  interest 
due  on  the  land  purchased  by  Phillips,  and 
on  the  last-named  date  through  his  agent 
he  asked  the  reinstating  of  the  account  of 
Phillips,  and  forwarded  to  the  commission- 
er of  the  general  land  office  the  transfers 
or  deedsy  or  copies  of  the  same,  showing  the 
chain  of  title  from  Phillips  to  himself,  and 
these  transfers  were  filed  by  the  commis- 
sioner in  his  office^  but  he  refused  to  rein- 
state as  demanded,  on  the  ground  that  the 
rights  of  the  defendant  Flack  had  inter- 
vened. Flack,  prior  to  this  tender  and  de- 
mand, and  on  November  17,  1897,  made  his 
application  in  due  form  to  purchase  the 
land.  His  applicatioo  was  on  that  day  ac- 
cepted, and  his  obligation  to  pay  the  pur- 
chase money  was  received,  sud  thereafter,  in 
March,  1898,  the  land  was  awarded  him  on 
hia  application  of  the  previous  November. 
On  August  13,  1898,  after  this  suit  was 
brought,  the  plaintiff  in  error,  through  his 
attorney,  again  made  written  application 
to  have  the  Phillips  account  for  the  pur- 
chase of  the  land  reinstated,  and  for  this 
«urpo8e  tendered  to  the  state  treasurer  of 
'exas,  to  pay  the  interest  in  arrear,  the  sum 
of  1345.25,  which  applicatioD  was  rejected 
on  the  ground  of  the  intervemmg  rights  of 
the  defendant  Flack. 

Mr.  W.  W.  Flood  for  plaintiff  in  error. 
Messrs,  O.  K.  Bell  and  T.  S.  Beeae  for 
the  State  of  Texas  on  oral  aisument. 
Kg  oounsel  for  defendant  In  error. 

Mr.  Justice  PooUMm*  after  makiis  the 
iore^oiag  statement  of  facts,  delivered  the 
opinion  of  the  court: 

Referriqe  to  the  facto  in  this  case,  it  is 
seen  that  the  question  arising  is  as  to  the 
right  of  the  state  to  proceed  under  the  act 
of  1897  to  forfeit  the  lands  held  h^r  the 
plaintiff  in  error  for  nonpayment  of  inter- 
eat. 

At  the  time  when  the  land  was  purchased 
by  Phillips,  in  November,  1885,  tne  act  of 
1883  as  amended  by  the  act  of  February  16, 
1885,  was  in  force,  excepting,  it  is  said,  that 


the  act  of  Februazy  23,  1865«  repealed  ths§ 
provisions  in  resard  to*lorfeiture  which  ex-  • 
isted  in  the  prior  aeto  of  1879,  1883,  and 
1885,  so  that  when  Phillips  purchased,  the 
state  had  no  riffht  to  forfeit  the  landa^  as 
had  theretofore  Deen  provided  by  law. 

The  attorney  general  of  Texas  in  his  brief 
filed  herein  now  argues  that  the  act  of  Feb- 
ruaiT  2Z,  1885,  did  not  unc^ualifiedly  repeal 
the  law  in  recard  to  forfeiture  as  thereto- 
fore existing,  but  simply  regulated  it  so  as 
to  place  on  the  same  terms  those  who  had 
purchased  lands  under  the  act  of  1879  and 
those  purchasing  under  the  act  of  1883  as 
amended  by  the  act  of  February  16,  1886, 
80  that  no  forfeiture  could  be  claimed  under 
any  act  unUl  after  August  1  in  any  year. 
As  the  act  of  1879  made  the  interest  pay- 
able on  the  1st  of  March  in  each  year,  and 
the  subsequent  acts  extended  the  time  for 
the  payment  of  the  monevs  for  lands  sold 
under  their  authority  to  the  1st  of  August, 
it  is  contended  that  the  purpose  and  effect 
of  the  act  of  1885  were  to  place  the  purchas- 
ers of  lands  under  all  acts  upon  the  same 
footing  as  to  the  time  for  the  payment  of 
interest,  lliis  was  in  substance  neld  by  the 
court  of  civil  appeals  of  Texas  in  1892  in 
Berrendo  Siooh  Co,  v.  McOariy,  20  S.  W. 
933.  The  case  was,  however,  reversed  in  the 
supreme  court  in  1893  (85  Tex.  412,  21  8. 
W.  598) ,  and  that  court  in  1891,  in  Oulberi' 
son  V.  BUtnchard,  79  Tex.  486,  493,  16  8. 
W.  700,  had  also  held  the  same  principle  it 
announced  in  the  Berrendo  Vase, 

It  is  true  that  Andersen  v.  Waco  State 
Bank,  86  Tex.  618,  28  S.  W.  344,  and  Fristoe 
V.  Blum,  02  Tex.  76,  85,  45  S.  W.  998,  throw 
some  doubt  upon  the  correctness  of  the 
former  decisions  of  the  supreme  court  in 
this  respect,  but  we  do  not  feel  here  called 
upon  to  construe  the  state  statute  otherwiss 
tnan  it  has  been  construed  up  to  this  time 
by  the  court  of  last  resort  of  the  state. 

Although  this  case  involves  the  question 
of  an  impairment  of  an  alleged  contract  by 
subsequent  legislation,  and  we  are  not  there- 
fore bound  by  the  construction  which  the 
state  court  places  upon  the  statutes  of  the 
state  which  are  involved  in  such  an  inquiry^ 
yet,  as  the  true  construction  of  the  partien- 
lar  statute  is  not  free  from  doubts  consid- 
erinff  the  former  legislation  of  the  stete  up- 
on tne  same  subject,  we  feel  that  we  shaJl 
best  perform  our  duty  in  such  case  by  fol- 
lowing the  decision  of  the  state  court  upon 
the  precise  question,  although  doubts  as  to  8 
ite^correctness  may  have  been  uttered  by  the  • 


wlthoat  the  necessity  of  re-entrj  or  Judicial  as- 
certainment, and  shall  revert  to  the  iwrtleolar 
fund  to  which  It  orlgfnaUy  belonged,  and  be 
resold  under  the  provisions  of  the  ezlsting  law. 
or  any  fntare  law:  Provided,  The  purchaser 
of  said  land  shall  have  the  right,  at  any  time 
wlthlD  six  months  after  such  Indorsement  of 
**Land8  forfeited,**  to  Institute  a  suit  In  district 
court  of  Travis  county,  Texas,  against  the 
commissioner  of  the  general  land  ofllce,  for  the 
purpose  of  contesting  such  forfeiture  and  setp 
ting  aside  the  same*  npon  the  ground  that  the 
facts  did  not  exist,  authorising  such  forfeiture, 
but  If  no  such  suit  has  been  Instituted  as  above 
provided,  such  forfeiture  of  the  commissioner 


of  the  general  land  office  shall  then  become  fixed 
and  conclusive:  Provided,  That  If  any  pof^ 
chaser  shall  die,  or  shall  have  died,  his  heirs 
or  legal  representatives  Shall  have  one  year  la 
which  to  make  payment  after  the  first  day  oi 
Novemb<*r  next  after  such  death. 

This  act  Is  cumulative,  and  Is  not  Intended 
to  deny  to  the  state  the  right  to  Institute  any 
legal  proceedings  that  may  be  deemed  necessary 
to  secure  the  purchase  money  or  possession  of 
the  land  so  sold.  And  this  act  Is  Intended  to 
be  applicable  to  all  purchases  heretofore  mads 
under  any  or  all  of  the  various  acts  of  the  leg- 
islature under  which  land  may  havs  been  sold 
by  the  states 
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same  court  in  some  subsequent  case.  TTil- 
ton  v.  Siandefer,  184  U.  S.  399,  412,  46  L. 
ed.  612,  618,  22  Sup.  Ct  Rep.  384. 

We  come,  then,  to  the  question  of  what 
was  the  contract,  and  whether  it  has  beeo 
impaired  by  virtue  of  the  enactment  of  the 
statute  of  1897,  under  which  the  forfeiture 
has  been  enforced?  Although  not  material, 
it  may  yet  be  observed  that  the  act  of  1897 
is  not  the  first  act  which  was  passed  subse- 
quently to  the  act  of  1885,  reinstating  the 
provisions  for  a  forfeiture.  By  S  11  of  the 
act  of  1887  (Laws  1887,  pp.  83,  86),  provi- 
sion was  again  made  for  forfeiting  the  lands 
on  nonpayment  of  moneys  due,  and  the  same 
was  continued  by  $  11  of  the  Laws  of  Texas 
of  1895,  pp.  63,  67. 

We  assume  that,  at  the  time  these  lands 
were  purchased  by  Phillips,  no  statute  ex- 
isted providing  for  forfeiture  by  entrr  on 
the  books  of  the  state  commissioner  oi  the 
general  land  office,  and  it  is  admitted  that 
only  by  virtue  of  the  act  of  1897  can  the 
fltate  now  claim  the  right  to  forfeit  the 
lands  by  an  entry  to  that  effect  on  the  ac- 
cotmt  kept  with  the  purchaser,  because  of 
the  failure  to  pay  the  interest  since  1893. 
The  plaintiff  in  error  asserts  that  the  stat- 
ute of  1897,  reinstating  or  pnmdins  for  the 
right  of  the  state  to  uxvm  forfeit  the  lands 
for  nonpavment  of  moneys  due  by  the  pur- 
chaser of  land,  is  an  impairment  of  the  con- 
tract created  between  the  state  and  Phillips 
at  the  time  his  application  for  the  land  was 
granted  by  the  state  authorities;  and  the 

glaintiff  in  error  asserts  he  has  succeeded 
>  all  the  rights  of  Phillips,  and  this  is  not 
denied. 

We  roust  first  decide  what  were  the  obli- 
gations of  the  contract  which  was  created 
by  the  grantios  of  Phillips'  apnlieatioo  for 
the  purchase  oF  this  land  and  the  taking  of 
his  notes  therefor.  The  Laws  of  Texas  of 
1883,  chapter  68,  as  amended  by  chapter 
12,  page  13,  Laws  of  1885,  furnish  the 
evidence  of  the  obligations  of  the  con- 
tract. By  those  acts  it  was  made  the 
du^  of  the  commissioner  of  the  general 
land  office,  after  an  application  for  a  grant 
of  land  had  been  made  and  approved,  to  is- 
sue a  patent  to  the  purchaser  or  his  assigns, 
etc.,  upon  payment  of  all  the  purchase  mon- 
ey and  interest  upon  notes  given  for  the 
purchase  of  the  land,  and  provision  was 
made  for  the  giving  of  the  notes  or  other 
§  evidences  of  the  obligation  of  the  purchaser 
r  to  pay  for  the  land.  His  obligation  was  to 
pay  these  notes  as  they  matured.  The  obli- 
gation of  the  state  was  to  give  the  patent  as 
mentioned.  What  partictuar  remedy  then 
existed  by  which  the  state  might  enforce  the 
obligations  of  the  contract  made  by  the  pur- 
chaser is  not  material  in  this  aspect  of  the 
case.  It  is  true  that  the  remedy  for  the  en- 
forcement of  a  contract  sometimes  enters  in- 
to the  contract  itself,  but  that  is  where  an 
endeavor  has  been  maxle  to  so  change  the  ex- 
isting remedy  that  there  is  no  effective  and 
enforceable  one  left,  or  the  remedy  is  so  far 
impaired  that  the  party  desirous  of  enforc- 
ing the  eontxact  is  left  practically  without 
any  efficient  means  of  doing  so;  but  in  the 


case  of  an  alteration  of  a  remedy,  if  one  is 
left  or  provided  which  Is  fairly  sufficient, 
the  obligations  of  a  contract  are  not  im- 
paired, although  the  remedies  existiog  at 
the  time  it  was  entered  into  are  taken  away. 

It  appears  in  the  record  that  the  plaintiff 
in  error,  or  those  he  represents,  failed  for 
years  to  comply  with  the  (^ligations  of  the 
contract,  and  failed  to  pay  the  interest  as 
it  became  du^  as  they  promised,  and  heooe 
the  contract  was  violated. 

The  question,  then,  is,  What  is  the  reme- 
dy against  the  parly  who  has  broken  the 
contract?  The  statute  of  1897  is  turned  to 
for  the  authority  to  take  possession  of  the 
land,  the  right  to  keep  which  the  plaintiff  in 
error  has  ceased  to  retain  because  of  his 
failure  to  do  that  upon  which  such  right 
was  founded. 

The  plaintiff  in  error,  however,  says  ta 
the  state:  You  cannot  avail  yourself  of 
the  remedy  provided  by  the  act  of  1897,  be- 
cause it  did  not  exist  when  I  purchased  the 
land,  and  you  then  contracted  not  to  create 
any  such  remedy  against  me,  and  the  evi- 
dence of  the  contract  is  to  be  found  in  the 
statute  of  February  28,  1885,  which  was  ia 
force  when  I  purchasedl  But  the  answer  is 
that,  althougn  at  the  time  Phillips  pur- 
chased the  land  a  statute  had  taken  aveay 
the  remedy  l^  way  of  forfeiture,  as  thereiii 
stated,  yet  the  act  taking  away  the  remedy 
did  not  constitute  a  contract  on  the  part  of 
the  state  with  all  who  purchased  lands  from 
it  at  that  time,  that  it  would  never  pass  a^y 
other  act  by  which  the  state  mieht  be  em- 
powered through  its  agents  to  forfeit  the 
lands  and  take  possession  thereof  by  virtnsM 
of  such  forfeiture.  The  act  of  February  23,$ 
1885,  was  a^mere  enactment,  declaring  the* 
law  to  be  as  therein  stated,  upon  the  subject 
of  a  remedy  for  a  violation  by  a  purchaser 
of  the  obligations  of  his  contract^  and  it  did 
not  assume  to  bind  the  hands  of  any  future 
legislature  that  might  think  proper  to  deal 
with  the  subject.  There  was  no  promise  or 
contract  expressed  in  the  statute  that  ths 
state  would  not  enlarge  the  remedy  or  grant 
another  on  account  of  the  purchaser's  viola- 
tion of  his  contract,  and  we  think  no  such 
contract  is  to  be  implied. 

A  purchaser  of  lands  at  the  time  Phillips 
purchased  had  no  right  to  assume  that  the 
state  would  not  alter  the  law  in  the  future 
so  far  as  to  give  it  another  and  better  or  a 
quicker  remedy  for  a  violation  of  his  con- 
tract by  the  purchaser  than  existed  at  the 
time  the  purchase  was  made.  To  enact 
laws  providing  remedies  for  a  violation  of 
contracts,  to  alter  or  enlarge  those  remedies 
from  time  to  time  as  to  the  legislature  may 
seem  appropriate,  is  an  exercise  of  sover^ 
eignty,  and  it  cannot  be  supposed  that  the 
state,  in  a  case  like  this,  contracts,  in  a 
public  act  of  its  legislature,  to  limit  its 
power  in  the  future,  even  if  it  could  do  so, 
with  or  without  consideration,  unless  the 
language  of  the  act  is  so  absolutely  plain 
and  unambiguous  as  to  leave  no  room  for 
doubt  that  its  true  meaning  amounts  to  a 
contract  by  it  to  part  with  its  power  to  in- 
crease the  effectiveness  of  existing  remedies 
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«•  against  those  who  purchase  lands  while 
ih9  act  remains  alive.  No  such  language  is 
to  he  found  in  the  set  in  question,  and  none 
ought  to  be  implied. 

We  cannot  discern  the  difference  in  prin- 
ciple between  this  case  and  that  of  Wilson 
T.  Standefer,  184  U.  S.  399,  46  L.  ed.  612,  22 
Sup.  Ct.  Eep.  384,  which  involved  a  por- 
tion of  this  same  legislation.  In  that  case 
the  lands  were  purchased  under  the  act  of 
1879,  which  provided  (§  12)  for  a  forfeit- 
ure after  judicial  inquiry  determining  the 
failure  of  the  purchaser  to  pay  the  annual 
instalments  of  interest  as  they  became  due. 
Subsequently  the  act  of  1897,  already  men- 
tioned, was  passed  and  that  act,  it  is  seen, 
antiiorized  the  commissioner,  when  any  por- 
tion of  the  interest  due  by  the  purchaser 
had  not  been  paid,  to  declare  a  forfeiture  of 
the  purchase  without  judicial  aid,  and  it 
gave  to  his  action  the  effect  of  putting  an 
end  to  the  contract.  It  was  under  the  act 
^  of  1897  that  the  forfeiture  was  declared  in 
O  that  case.  There,  as  here,  it  was  contended 
?that  the  act  of  1897  violated  the  contract 
between  the  parties.  It  was  urged  that  as 
the  act  of  1879  provided  a  remedy  by  a  re- 
sort to  judicial  proceedings  for  the  purpose 
of  enforcing  a  forfeiture,  that  such  remedy 
was  a  part  of  the  contract,  and  that  the  act 
of  1897,  which  provided  for  a  forfeiture  of 
the  lands  without  judicial  action,  was  a  vio- 
lation of  the  contract,  and  therefore  void. 
This  court  held  that  the  stipulation  in  the 
12th  section  of  the  act  of  1879,  providing  for 
a  iudicial  forfeiture,  did  not  amount  in  le- 
gal contemplation  to  a  promise  b^  the  state 
&iat  the  only  remedy  whidi  might  there- 
after be  resorted  to  by  it  was  the  one  there- 
in provided  for.  The  court  recognized  the 
plain  distinction  between  the  obligation  of 
a  ccMotract  and  a  remedy  given  by  the  legis- 
lature to  enforce  that  obligation,  and  it  held 
^t  the  remedy  mi^ht  be  modified  and  en- 
laiged  without  impairing  such  obligation. 

It  is  to  be  noted  that  the  act  of  1897  does 
not  take  away  from  the  purchaser  the  right 
to  be  heard  in  a  court  of  justice  upon  the 
question  whether  he,  in  fact,  is  in  default 
in  his  payments  of  the  obligations  given  by 
him  for  the  land  which  he  purchased.  The 
act  of  1897  grants  the  purchaser  six  months 
after  the  land  commissioner  has  indorsed  on 
the  purchaser's  obligation  for  payment  for 
the  land,  the  words  ^Lutda  forfeited,"  with- 
in which  the  purchaser  may  institute  suit 
in  the  district  court  of  Travis  county, 
Texas,  against  the  commissioner  for  the 
purpose  of  contesting  the  forfeiture  and  set- 
ting aside  the  same,  upon  the  ground  that 
the  facts  do  not  exist  authorizing  such  for- 
feiture. 

Neither  Phillips  nor  any  of  the  successors 
to  his  title  availed  themselves  of  the  oppor- 
tunity to  be  judicially  heard  afforded  by  the 
law  of  1897,  and,  as  stated  by  the  court  in 
WiUon  V.  Standefer,  184  U.  S.  399,  416,  46 
L.  ed.  612,  619,  22  Sup.  Ct.  Rep.  384,  390, 
the  reason  clearly  appears  in  the  admitted 
facte  that  the  pajrments  were  in  arrear  for  a 
oonsiderable  period  of  tine,  and  that  the 
tender  made,  if  it  ever  had  any  legal  effect 


at  any  time,  was  manifestly  too  late  after 
the  state  had  declared  a  forfeiture  and  sold 
the  land  to  another. 

We  cannot  see  any  difference  in  principle 
between  a  case  where  an  act  was  in  exist- 
ence when  a  contract  was  made,  providing  m 
a  certain  remedy  for  a  violation  of  the  con-  § 
tract,  and* then,  after  the  contract  is  en-« 
tered  into,  the  legislature  passes  another 
act,  giving  an  altogether  different  remedy, 
as  in  Wilaon  v.  Standefer,  184  U.  S.  399, 
46  L.  ed.  612,  22  Sup.  Ct.  Rep.  384,  and  a 
case  where  an  act  which  denied  the  remedy 
of  forfeiture  when  the  contract  was  made, 
was  repealed  by  a  subsequent  enactment 
which  provided  a  forfeiture  as  a  remedy. 
In  both  cases  there  is  a  plain  alteration  of 
remedy,  while  in  neither  is  there  any  coo- 
tract  springing  from  the  passage  of  the  first 
act  that  no  other  remedy  more  effective 
should  be  given  as  against  one  who  pur- 
chased land  during  the  existence  of  the  stat- 
ute. The  right  to  rescind  the  contract  on 
the  part  of  the  state,  upon  the  failure  of  the 
purchaser  to  pay  as  he  had  agreed,  resided 
m  the  state  at  common  law,  as  the  supreme 
court  of  Texas  has  held.  Fristoe  v.  Blum, 
92  Tex.  76,  84,  45  S.  W.  998.  The  act  of 
1897  simply  provided  a  particular  means  by 
which  such  right  might  be  enforced. 

We  are  of  opinion  that  the  act  of  1897 
does  not  impair  the  obligation  of  any  oon- 
tract  within  the  meaning  of  the  Federal 
Constitution,  as  asserted  by  the  plaintiff  in 
error,  and  the  judgment  of  the  Court  of  Civ- 
il Appeals  of  Teoa*  ie  therefore  affirmed, 

Mr.  Justice  Brewer  concurred  in  the  re- 
sult. 


(188  U.  S.  446) 
UNITED  STATES,  Plff,  in  Err^ 
s. 
ARTHUR  LYNAH  et  A 

Courte — juriedietion  of  oirouit  eourt^^mdi 
againet  UiUted  Statee — compensation  for 
property  taken  for  puhlio  use — desiruo* 
Hon  of  vohie  in  improving  navigation, 

1.  A  circnft  court  of  the  United  States  has 
Jurisdiction  of  a  salt  against  the  Uelted 
States  to  recover  compensation  for  the  at- 
loged  total  destruction  of  the  value  of  real 
property  as  a  necessary  result  of  the  acts  of 
Its  officers  and  agents  In  Improving  naviga- 
tion, where  the  government  does  not  deny 
plaintiff's  title,  and  admits  that  the  work 
done  was  authorized  hy  Congress,  but  denies 
that  such  work  produced  the  alleged  Injury 
and  destruction. 

2.  The  turning  of  a  valuable  rice  plantation 
Into  an  Irreclolmable  and  valueless  bog,  as 
the  necessary  result  of  an  Improvement  In 
navigation  undertaken  by  the  United  States 
gOTermuent,  Is  a  taking  of  the  land,  within 
the  meaning  of  the  5th  Amendment  to  the 
Federal  Constitution. 

8.  The  liability  of  the  United  States,  under  the 
6th  Amendment  to  the  Federal  Constitution, 
to  make  just  compensation  for  an  approprla^ 
tlon  of  land  for  public  use,  is  not  defeated 
because  such  land  was  taken  by  the  goTem- 
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m«it  In  tlM  eatrclM  of  Its  poiww  to  lmpioT« 
luiTlgatioii. 

[Na  40.] 

Argued  Ootobw^  SO,  SI,  190t.  Ordered  for 
reargument  December  B2,  1902,  Rear- 
gued January  9, 1903.  Decided  February 
2S,  190S. 

IN  ERROR  to  the  Ciitmit  Omit  of  the 
United  States  for  the  District  of  South 
Carolina  to  review  &  judgment  for  plaintiff 
in  a  suit  to  recover  from  the  United  States 
eompensation  for  the  destruction  of  real 
property  by  an  improvement  in  navigation. 
Affirmed, 

See  same  case  below,  106  Fed.  121,  on  mo- 
tion for  new  trial  or  for  an  amendment  of 
the  findings  of  fact. 


J  Statement  by  Mr.  Justice  Brewers 
•  *  On  February  4,  1897,  defendants  in  error 
oommenced  their  action  in  the  circuit  court 
of  the  United  States  for  the  district  of 
South  Carolina  to  recover  of  the  United 
States  the  sum  of  |10,000  as  compensation 
for  certain  real  estate  (being  a  part  of  a 
plantation  known  aa  Verzenobre)  taken  and 
appropriated  by  the  defendant. 

The  petition  alleged  in  the  Ist  para^ph 
the  citizenship  and  residence  of  the  petition- 
ers; in  the  2d,  that  they  had  a  claim  against 
the  United  States  under  an  implied  contract 
for  compensation  for  the  value  of  property 
taken  by  the  United  States  for  public  urc; 
3d,  that  they  were  the  owners  as  tenants  in 
common  of  the  plantation;  and  in  the  4th 
and  7th  paragrajihs: 
"Fourth.  That  for  several  years  oontinu- 
^ously,  and  now  continuously,  the  said  gov- 
^•mment  of  the  United  States  of  America, 
Jin  the  exercise  of  its  power  of  eminent  do- 
main under  the  Constitution  of  the  United 
States  and  by  authority  of  the  acts  of  Con- 
gress, duly  empowering  its  officers  and 
s^nts  thereto,  in  that  case  made  aod  pro- 
Tided,  did  erect,  build,  and  maintain,  and 
continuously  since  have  been  erecting,  build- 
ing and  maintaining,  and  are  now  building, 
erecting,  and  maintaining  in  and  across  the 
said  Savannah  river,  in  the  bed  of  the  said 
Savannah  river,  certain  dams,  training 
walls,  and  other  obstructions,  obstructing 
and  hindering  the  natural  flow  of  the  said 
Savannah  river  through,  in,  and  along  the 
natural  bed  thereof  and  raising  the  said 
Savannah  river  feet  at  the  point  of  and 
above  the  said  obstructions  and  dams  in  the 
bed  of  the  said  Savannah  river,  and  causing 
the  said  waters  of  the  Savannah  river  afore- 
said to  be  kept  back  and  to  flow  back  and 
to  be  raised  and  elevated  above  the  natural 
heieht  of  the  Savannah  river  aloQ(^  its  nat- 
ural bed  at  the  points  of  the  said  dams, 
training  walls,  snd  obstructions,  and  at 
points  above  the  said  dams,  training  walls, 
and  obstructions  in  said  river." 

"Seventh.  And  vour  petitioners  further 
show  that  the  said  acts  of  the  government 
of  the  United  States,  as  aforesaid,  have  been 
done  and  are  beins  done  lawfully  br  the  offi- 
cers and  agents  iS  the  United  States  under 


the  authority  of  the  United  States  in  tbm 
exercise  of  its  powers  of  endnent  domain 
and  regi'lation  of  commerce  under  the  Con- 
stitution of  the  United  States  and  the  laws 
of  Congress  for  the  public  purpose  of  the 
improvement  of  the  harbor  of  Savannah  and 
deepening  the  waters  of  the  Savannah  river 
at  the  port  of  Savannah,  a  port  of  entiy  of 
the  United  States  and  seaport  of  the  United 
States  of  America,  situated  within  the  stats 
of  Georgia,  on  the  Savannah  river,  and  witii 
the  purpose  of  deepening  and  enlarging  the 
navigable  channel  and  highwi^  for  com- 
merce of  the  said  Savannah  river  for  the 
public  use,  purpose,  and  benefit  of  interstate 
and  foreign  and  international  trade  and 
commerce,  and  for  other  public  purposes^ 
uses,  and  benefits." 

The  remaining  paragraphs  set  forth  the 
effect  of  the  placing  by  tke  government  ol 
the  dams,  restraining  walls,  and  otJier  ob- 
structions in  the  river,  together  wiUi  tha 
value  of  the  property  appropriated  by  the 
overflow.  The  answer  of  the  government « 
averred:  2 

*  "First.  That  this  defendant  has  no  knowl-* 
edse  or  information  sufficient  to  form  a  be- 
lief as  to  ihe  truth  of  the  allegations  con- 
tained in  the  let  and  3d  paragraphs  of  the 
said  petition  and  complaint. 

"Second.  Tliat  this  defendant  denies  all 
of  the  allegations  contained  in  tiie  2d,  4th, 
5th,  6th,  7th,  and  8th  paragraphs  of  the  said 
petition  and  complaint  except  so  much  ol 
the  4th  paragraph  as  alleges  that  the  said 
United  States  heretofore  erected  certain 
dams  in  the  Savannah  river  pursuant  to 
power  vested  in  it  by  law,  and  except  so 
much  of  the  7th  paragraph  as  alleges  that 
the  said  dams  heretofore  erected  Inr  the 
United  States  were  lawfully  erected  by  its 
officers  and  agents." 

For  a  further  defenss  the  statute  of  limi- 
tations was  pleaded.  The  case  came  on  for 
trial  before  the  court  without  a  Jury,  which 
made  findings  of  fact,  and  from  them  de- 
duced conclusions  of  law  and  entered  a 
Judgment  against  the  defendant  for  the  sum 
of  110,000.  The  findings  were  to  the  effect 
that  the  plaintiffs  were  the  owners  of  the 
plantation,  deriving  title  by  proper  mesne 
conveyances  from  "a  grant  W  the  lord's  pro- 

Srietors  of  South  Carolina,*^  made  in  1730. 
ither  findinss  pertinent  to  the  questions 
which  roust  be  considered  in  deciding  this 
case  were  as  follows: 

"IV.  A  certain  parcel  of  these  planta- 
tions, measuring  about  420  acres,  had  been 
reclaimed  by  drainage,  and  had  been  in  ac- 
tual continued  use  for  seventy  years  and 
upwards  as  a  rice  plantation,  used  solely 
for  this  purpose.  This  rice  plantation  was 
dependent  for  its  irrigation  upon  the  waters 
of  the  Savannah  river  and  its  ditches, 
drains,  and  canals,  through  and  by  which 
the  waters  of  the  river  were  flowed  in  and 
upon  the  lands,  and  were  then  drained  there- 
from, were  adapted  to  the  natural  level  of 
the  said  Savannah  river,  and  dependent  for 
their  proper  drainage  and  cultivation  upon 
the  maintenance  of  the  natural  flow  of  the 
said  river  in,  through,  and  over  its  natural 
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diaimel  along  Its  natiml  bed  to  the  waters 
of  the  ocean. 

'^V.  Thin  portioo  of  the  plantation  front- 
ing on  the  nver  and  dedicated  to  the  culture 
^of  rice,  extended  almost  up  to,  if  not  quite 
2  to,  low-water  mark,  and  a  large  part  of  it 
•  was  between«iDean  high-water  and  low- water 
mark,  protected  from  the  river  bv  an  em- 
bankment. Through  this  embankment 
trunks  or  water  ways  were  constructed,  with 
flood  gates  therein.  The  outer  onening  of 
the  trunk  waa  about  a  foot  or  &  little  less 
above  the  mean  low-water  mark  of  the  river, 
in  which  the  tide  ebbs  and  flows.  When  it 
is  desired  to  flow  the  lands,  the  flood  gates 
are  opened  and  the  water  comes  in.  When 
it  is  desired  to  draw  off  this  water  and  to 
efl'ect  the  drainage  of  the  lands,  the  flood 
gates  are  opened  at  low  water  and  the  water 
escapes.  It  is  essential  that  the  outlets  of 
the  trunks  or  water  ways  should  always  be 
above  the  mean  low-water  mark. 

''Vn.  For  several  years  last  past  and  at 
the  present  time  the  government  of  the 
United  States,  under  its  proper  officers,  au- 
UioriKed  thereto  by  the  act  of  Congress,  have 
been  engaged  in  the  improvement  of  the 
navigation  of  the  Savannsih  river,  a  naviga- 
ble water  of  the  United  States,  this  im- 
provement being  carried  on  by  virtue  of  the 
provisions  of  |  8,  art.  I.  of  the  Constitu- 
tion, giving  to  the  Congress  the  power  to 
mpilate  commerce. 

^'VIII.  In  thus  improving  navigation  of 
this  navigable  water  the  United  States  has 
Imilt  and  maintained,  and  is  now  building 
and  maintaining,  in  and  across  the  Savan- 
nah river,  in  the  bed  thereof,  certain  dams, 
training  walls,  and  other  obstructions,  ob- 
itructing  the  natural  flow  of  said  river  in 
and  along  its  natural  bed,  and  so  raising 
the  level  of  the  said  river  above  said  ob- 
structions, and  causing  its  waters  to  be  kept 
back  and  to  flow  bade  and  to  be  elevated 
above  its  natural  height  in  its  natural  bed. 

"IX.  This  rice  plantation  Verzenobre  is 
jabove  these  obstructions.  The  direct  effect 
■thereof  is  to  raise  the  level  of  the  Savannah 
river  at  this  plantation,  and  to  keep  the 
point  of  mean  low  water  above  its  natural 
point,  so  that  the  outlet  of  the  trunks  and 
water  ways  above  spoken  of  in  the  bank  of 
said  plantation,  instead  of  being  above  this 
point  of  low-water  mark,  is  now  below  this 
point.  Another  direct  result  was  that  by 
seepage  and  percolation  the  water  rose  in 
Sthe  plantation  until  the  water  level  in  the 
f  land  gradually  rose  to  the  height*of  the  in- 
creased water  level  in  the  river,  and  the  su- 
perinduced addition  of  water  in  the  planta- 
tion was  about  18  inches  thereby.  By  reap 
son  of  this  it  gradually  became  (ufficult,  and 
has  now  become  impossible,  to  let  off  the 
water  on  this  plantation  or  to  drain  the 
iame,  so  that  these  acres  dedicated  to  the 
enltnre  of  rice  have  become  boggy,  nnflt  for 
cultivation,  and  impossible  to  be  cultivated 
in  rice. 

"X.  Bt  the  raising  of  the  level  of  the 
Savannah  Hver  by  these  dams  and  obstruc- 
tions, the  water  thereof  has  beeo  backed  up 


against  the  embankment  od  the  river  and 
has  been  caused  to  flow  back  upon  and  in 
this  plantation  above  the  obstruction,  and 
has  actually  invaded  said  plantation,  direct- 
ly raising  the  water  in  said  plantation 
about  18  inches,  which  it  is  impoesible  to 
remove  from  said  plantation.  This  flood- 
ing is  the  permanent  condition  now,  and  the 
rice  plantation  is  thereby  practically  de- 
stroyed for  the  purpose  of  rice  culture  or 
any  other  known  agriculture,  and  is  an  ir- 
reclaimable bog  and  has  no  value. 

"XI.  By  reason  of  this  superinduced  addi- 
tion of  water  actually  invading  the  said  rice 
plantation,  and  its  destruction  thereby  for 
all  purposes  of  agriculture,  plaintiffs  have 
been  compelled  to  abandon  the  cultivation  of 
said  rice  plantation  and  have  been  forced  to 
pursue  their  calline  of  planting  rice  on 
other  plantations  below  the  dams.  The  di- 
rect result  to  plaintiffs  is  an  actual  and 
practical  ouster  of  possession  from  this  rice 
plantation,  cultivated  by  themselves  and 
family  for  many  years. 

**XiI.  Beyond  the  backing  up  of  the  wa- 
ter on  and  in  the  plantation  by  reason  of 
the  dams  and  obstruction,  and  the  invasion 
of  these  lands  by  this  superinduced  addition 
of  water  at  and  in  the  plantation  as  above 
described,  rendered  necessary  by  the  execu- 
tion of  the  government's  plans,  the  United 
States  is  not  in  actual  possession  of  tiiess 
lands. 

"XIII.  Up  to  this  time  no  other  use  has 
been  discovered  for  these  lands  than  for  rice 
culture,  and  the  direct  results  above  stated 
have  totally  destroyed  the  market  value  of 
the  lands.    They  now  have  no  value.  ^ 

"XIV.  The  value  of  these  rice  lands  be-S 
fore  the  obstructiixn^nfoTesaid  were  put  in-  • 
to  the  livtT  was  about  $80  per  acre ;  between 
$26  and  $30  per  acre.    The  value  of  the  rice 
plantation,   420   acres,   thus   destroyed,   is 
$10,000." 

Upon  these  findings  of  fact  the  important 
eonclusions  of  law  were  thus  stated: 

"V.  The  crucial  question  in  this  case  Is, 
Was  there  a  taking  of  this  land  in  the  senss 
of  the  Constitution? 

"The  facts  found  show  that  by  reasoo  of 
the  obstruction  in  the  Savannah  river  the 
water  has  been  directly  backed  up  against 
the  embankment  on  the  river  and  the  banks 
on  and  in  this  plantation,  the  superinduced 
addition  oi  water  actually  invading  it  and 
destroying  its  drainage  and  leaving  it  use- 
less for  all  practical  purposes.  The  govern- 
ment does  not  in  a  sense  take  this  land  for 
the  purpoees  ^  putting  its  obstructions  on 
it.  But  it  forces  back  the  water  of  the  river 
on  the  land  as  a  result  necessary  to  its  pur- 
pose, without  which  its  purpose  could  not 
be  accomplished.  For  the  purpose  of  the 
government,  that  water  in  the  river  must 
be  raised.  The  banks  of  this  plantation 
materially  assist  this  operation,  for  by  their 
resistance  the  water  is  kept  in  the  channeL 
The  backing  up  of  the  water  against  the 
banks  to  create  this  resistance  raises  the 
water  in  the  plantation  and  destroys  the 
drainace  of  the  plantation.  This  is  a  tak- 
ing.   'It  would,'  says  Mr.  Justice  Miller,  'bs 
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a  veiy  corioiu  and  unsatiafactoxy  result  if| 
in  construiog  a  provisioa  of  coostitutiooal 
law,  always  understood  to  have  been  adopt- 
ed for  protection  and  securitv  to  the  rights 
oi  the  individuai  as  against  the  goYemmeot, 
and  which  had  received  the  oommendation 
of  jurists,  statesmen,  and  commentators  as 
placing  the  just  principles  of  the  common 
law  on  that  subject  beyond  the  power  of 
ordinary  legiidatiOQ  to  chaoge  or  control 
them,  it  shall  be  held  that  if  the  government 
refrains  from  the  absolute  conversion  of 
real  property  to  the  uses  of  the  public,  it 
can  destroy  its  value  entirely,  can  inflict  ir- 
reparable and  permanent  injury  to  any  ex- 
tent; can,  in  enect,  subject  to  total  destruc- 
tion without  making  any  compensation,  be- 
5  cause  in  the  narrowest  sense  ci  that  word 
it  has  not  been  taken  for  the  public  use.' 
•  PumpeUy  v.  Cfreen  Bay*d  U.  Canal  Co.  13 
Wall.  177,  178,  20  L.  ed.  660.  In  that  case 
the  backing  up  of  water  on  land  was  held 
to  be  a  taking. 

"VI.  The  plantation  of  plaintiffs  being 
aetually  invaded  by  superinduced  addition 
of  water  directly  caused  by  the  government 
dams  and  obstructions  backiiig  up  the  wa- 
ter of  the  Savannah  river,  and  raising  the 
water  level  at  and  in  the  rice  plantation, 
and  making  it  unfit  for  rice  cultivation  or 
for  any  other  known  agriculture,  and  plain- 
tiffs having  been  compelled  thereby  to  aban- 
don the  plantation,  and  this  actual  and 
practical  ouster  of  possession  being  contin- 
ned  and  permanent  oy  reaaon  of  the  perma- 
nent OMDaition  of  the  flooding  of  the  planta- 
tion, and  the  plantation  being  thereby  now 
an  irreclaimable  bog  of  no  value,— makes 
the  action  of  the  government  a  taking  of 
lands  for  public  purposes  within  the  mean- 
ing of  the  5th  Amendment,  for  which  com- 
pensation is  due  to  the  plaintiffs.  PumpeU 
Iff  V.  Green  Bay  d  M.  Canal  Co,  13  Wall. 
182.  20  L.  ed.  561;  Mugler  t.  KansaM,  123 
U.  S.  668,  31  L.  ed.  212,  8  Sup.  Gt  Rep.  278. 

•'VJl.  The  government  has  not  gone  into 
actual  occupancy  of  this  land,  but  by  rea- 
son of  these  dams  and  obstructions  made 
necessary  by  this  public  work  and  fulfilling 
Its  purpose  the  water  in  the  Savannah  river 
kns  been  raised  at  the  plaintiffs'  plantation 
and  has  been  backed  up  on  it  and  remains 
on  it  so  that  the  drainage  has  been  de- 
stroyod  and  ditches  filled  up  and  super- 
added water  permanently  kept  on  the  land 
and  forced  up  into  it,  making  it  wholly  un- 
fit for  cultivation,  and  the  plaintiffs  have 
thereby  been  practically  and  actually  ousted 
of  their  possession.  This  is  ^taking  of  the 
land  for  public  purposes,  for  which  compen- 
sation must  be  provided.  PumpeUy  v. 
Green  Bay  d  M,  Canal  Co,  13  Wall.  181,  20 
L.  P(\.  661." 

The  case  involving  the  application  of  the 
Constitution  of  the  United  States  was 
brought  by  writ  of  error  directly  to  this 
court. 

Mr.  Robert  A.  Howard  and  Solioiior 
General  Richards  for  United  States. 

Mr.  J.  P.  K.  Bryan  for  defendants  in  er- 
ror. 


*Mr.  Justice  Brewer  delivered  the  opiii-« 
ion  of  the  court: 

There  are  three  princi^  questions  in 
this  case?  First,  Did  the  circuit  court  have 
jurisdiction  7  second.  Was  there  a  taking  of 
the  land  within  the  meaning  of  the  6th 
Amendment?  and,  third.  If  there  was  a  tak- 
ing, was  the  government  subject  to  the  obli* 
gation  of  making  compensation  therefor?    ' 

Did  the  circuit  court  have  jurisdictioiiT 
It  may  be  premised  that  this  question  was 
not  raised  in  the  circuit  court,  nor  was  it 
presented  to  this  court  on  the  first  iurjeu- 
ment,  but  oolv  upon  the  reargument.  l^bis 
omission  on  the  part  of  the  learned  counsel 
for  the  government  is  certainly  sugsestive* 
Nevertheless,  as  the  question,  now  lor  the 
first  time  presented,  is  one  of  jurisdiction^ 
it  must  be  considered  and  determined.  To, 
sustain  the  challenge  of  jurisdiction  it  is  in- 
sisted by  the  government  that  there  waa  no 
implied  contract,  but  simply  tortious  acts 
on  the  part  of  its  officers;  and  Hill  y.  United 
States,  149  U.  S.  593,  37  L.  ed.  862,  13  Sup. 
Ct  Rep.  1011,  and  Schillinger  v.  United 
States,  155  U.  S.  163,  39  L.  ed.  108,  16  Sup.) 
Ct.  Rep.  85,  are  relied  upon.  Let  ub  aee 
what  those  cases  were  and  what  they  decid- 
ed. In  the  former  the  plaintiff  sued  to  re-. 
cover  from  the  United  States  for  the  nsa! 
and  occupation  of  land  for  a  lighthoose.'^ 
The  land  upon  which  the  lighthouse  wasio 
built  was  submerged  land  in  Chesapeake? 
bay.  The  government  pleaded  that  it  had  aj 
paramount  right  to  the  use  of  the  land,  and' 
that  plea  was  demurred  to.  It  was  held 
that  the  circuit  court  had  no  jurisdiction, 
and  in  the  opinion  delivered  b^  Mr.  Justloe 
Gray  it  was  said,  after  refernns  to  several 
cases  (pp.  698,  699,  L.  ed.  p.  864,  Sup.  Ct 
Rep.  p.  1013) : 

"In  Langford  v.  United  States  [101  U.  8. 
341,  26  L.  ed.  1010],  it  was  accordingly  ad-' 
judged  that,  when  an  officer  of  the  United 
States  took  and  held  possession  of  land  of 
a  private  citizen,  under  a  claim  that  it  be- 
longed to  the  government,  the  United  States 
could  not  be  diar^ed  upon  an  implied  obli* 
gation  to  pay  for  its  use  and  occupation. 

"It  has  since  been  held  that  if  the  United 
States  appropriates  to  a  public  use  land 
which  they  admit  to  be  private  property, 
they  may  be  held,  as  upon  an  implied 
contract,  to  pay  its  value  to  the  owner. 
United  States  v.  Great  Falls  Mfg.  Co.  112 
U.  S.  646,  28  L.  ed.  846,  6  Sup.  Ct  Rep.  306, 
and  124  U.  S.  681,  31  L.  ed.  627,  8  Sup.  Ct 
Rep.  631.  It  has  likewise  been  held  that 
the  United  States  may  be  sued  in  the  court 
of  claims  for  the  use  of  a  patent  for  an  in- 
vention, the  plaintiff's  right  in  which  they 
have  acknowledged.  Hollister  v.  Benedict 
d  B.  Mfg.  Co.  113  U.  S.  69,  28  L.  ed.  001,  6 
Sup.  Ct.  Rep.  717;  United  States  v.  Palmer, 
128  U.  S.  262,  32  L.  ed.  442,  9  Sup.  Ct  Rep. 
104.  But  in  each  of  these  cases  the  title  ofj 
the  plaintiff  was  admitted,  and  in  none  of 
them  was  any  doubt  thrown  upon  the  cor- 
rectness of  the  decision  in  Langford's  Case, 
See  Schillinger  v.  United  States,  24  Ct  CL 
278. 

"The  case  at  bar  is  governed  l^  Lang- 
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ford^a  Case.  It  was  not  alleged  in  this  pe- 
tition, nor  admitted  in  the  plea^  that  the 
United  States  had  ever  in  any  way  ac- 
knowledged any  right  of  property  in  the 
plaintiff  as  against  the  United  States.  The 
plaintiff  asserted  a  title  in  the  laud  in  ques- 
tion, with  the  exclusive  right  of  building 
thereon,  and  claimed  damages  of  the  United 
States  for  the  use  and  occupation  of  the 
land  for  a  liffhthouse.  The  United  States 
positively  ana  precisely  pleaded  that  the 
land  was  submerged  under  the  waters  of 
Chesapeake  bay,  one  of  the  navigable  waters 
of  the  United  States,  and  that  the  United 
States,  'under  the  law,  for  the  purpose  of  a 
lighthouse,  has  a  paramount  right  to  its  use 
as  against  the  plaintiff  or  any  other  per- 
son r  and  the  plaintiff  demurred  to  this 
plea.** 
e  In  the  other  case  it  appeared  that  the  ar- 
$  ehiteet  of  the  capitol  contracted  with  6.  W. 
«  Cook  for  the  laying  of  pavement  in  th«l*cap- 
itol  grounds.  The  contractor  in  laying  the 
pavement  infringed,  as  petitioners  claimed, 
upon  rights  granted  to  them  by  patent. 
Thereafter  this  suit  was  brought,  not 
against  the  party  guilty  of  the  alleged  in- 
fringement, but  against  the  United  States, 
which  had  accepted  the  pavement  in  the  con- 
struction of  which,  as  petitioners  claimed, 
the  contractor  had  infringed  upon  their 
rights.  In  the  opinion  it  was  said  (p.  170, 
L.  ed.  p.  Ill,  Sup.  Ct  Rep.  p.  87) : 

"Here  the  claimants  never  authorized  the 
use  of  the  patent  right  by  the  government; 
never  consented  to,  but  always  protested 
against  it,  threatening  to  interfere  by  in- 
junction or  other  proceedings  to  restrain 
such  use.  There  was  no  act  of  Congress  in 
terms  directing,  or  even  by  implication  sug- 
gesting, the  use  of  the  patent  No  officer  of 
the  government  directed  its  use,  and  the 
contract  which  was  executed  by  Cook  did 
not  name  or  describe  it.  There  was  no  rec- 
ognition by  the  government  or  any  of  its  of- 
ficers of  the  fact  that  in  the  construction  of 
the  pavement  there  was  any  use  of  the  pat- 
ant,  or  that  any  appropriation  was  being 
made  of  claimant's  properly.  The  govern- 
ment proceeded  as  though  it  were  acting 
only  in  the  management  m  its  own  property 
and  the  exercise  of  its  own  rishts,  and 
without  any  trespass  upon  the  rights  of  the 
claimants.  There  was  no  point  in  the  whole 
transaction,  from  its  commencement  to  its 
close,  where  the  minds  of  the  parties  met  or 
where  there  was  anything  in  the  semblance 
of  an  agreement.  So,  not  only  does  the  pe- 
tition count  upon  a  tort,  but  also  the  find- 
ings show  a  tort.  That  is  the  essential  fact 
underlying  the  transaction  and  upon  which 
rests  every  pretense  of  a  right  to  recover. 
There  was  no  suggestion  of  a  waiver  of  the 
tort  or  a  pretense  of  any  implied  contract 
until  after  the  decision  of  the  court  of 
claims  that  it  had  no  jurisdiction  over  an 
action  to  recover  for  the  tort." 

How  different  is  the  case  at  bar!  The 
government  did  not  deny  the  title  of  the 
plaintiffs.  It  averred  in  the  answer  simply 
that  it  had  "no  knowledge  or  information 
sufficient  to  form  a  belief,"  but  did  not 
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couijle  such  averment  with  any  denial,  nor 
did  it  pretend  that  it  owned  the  property  or 
had  a  paramount  proprietary  right  to  its 
possession.  It  did  not  put  in  issue  the^ 
question  of  title,  but  rested  upon  a  denialo 
tiiat  the  acts  its^officers  had  done  by  its  di-« 
rection  had  overflowed  the  land  and  wrought 
the  injuiy  as  alleged,  or  that  such  overflow 
and  injuiy  created  an  implied  contract,  and 
aJso  upon  the  bar  of  the  statute  of  limita- 
tions. Nowhere  in  the  record  did  it  set  up 
any  title  to  the  property  antagMiistic  to 
that  claimed  by  the  plaintiffs.  It  simply 
denied  responsibility  for  what  it  had  caused 
to  be  done,  and  pleaded  that  if  it  had  ever 
been  liable,  the  statute  of  limitations  had 
worked  a  bar.  No  officer  of  the  govern- 
ment, as  in  the  Lwngford  Case,  claimed  that 
the  property  found  by  the  court  to  be  the 
property  of  the  plaintiffs  belonged  to  the 
government.  While  there  was  no  formal 
admission  of  record  that  the  land  belonged 
to  the  plaintiffs,  the  case  was  tried  alone 
upon  the  theory  that  the  government  could 
not  be  held  responsible  for  what  it  had 
done.  It  did  not  repudiate  the  actions  of 
its  officers  and  agente,  but  on  the  contrary 
in  terms  admitt^  that  they  acted  by  au- 
thority of  Congress,  and  that  all  that  they 
did  was  lawfully  done.  So  that  if  the  over- 
flow and  destruction  of  this  property  was, 
as  we  shall  presently  inquire,  a  taking  and 
appropriation  within  the  scope  of  the  6th 
Amendment  to  the  Constitution,  the  juris- 
dictional question  now  presented  is  whether 
such  appropriation,  directed  by  Congress, 
created  an  implied  contract  on  the  part  of 
the  government  to  pay  for  the  value  of  the 
property  so  appropriated.  Let  us  see  what 
this  court  has  decided.  In  Untied  States  t. 
Great  Falls  Mfg.  Co.  112  U.  8.  645,  28  L.  ed. 
846,  5  Sup.  Ct.  Rep.  306,  Congress  having 
made  an  appropriation  therefor,  a  dam  was 
constructed  across  the  Potomac  with  the 
view  of  supplying  the  city  of  Washington 
with  water.  In  the  construction  of  such 
dam  certain  lands  belonging  to  the  plaintiff 
were  teken,  although  such  lands  were  not 
by  the  act  of  Congress  speeiflcally  ordered 
to  be  teken.  The  property  so  taken  not 
having  been  paid  for,  plaintiff  brought  this 
action  in  the  court  of  claims  to  recover  the 
value  thereof,  and  it  was  held  that  the  ac- 
tion might  be  maintained,  and  in  the  opin- 
ion it  was  said  (p.  656,  L.  ed.  p.  850,  Sup. 
Ct  Rep.  p.  310) : 

"It  seems  clear  that  these  property  righte 
have  been  held  and  used  by  the  agente  of 
the  United  Stetes,  under  the  sanction  of 
legislative  enactmente  by  Confess;  for  thsgi 
appropriation  of  money  speeiflcally  for  the  J 
construction  of  the  dam  from  the^Maryland* 
shore  to  Conn's  island  was,  all  the  circum- 
stences  considered,  equivalent  to  an  express 
direction  by  the  legislative  and  executive 
branches  of  the  government  to  ite  officers  to 
teke  this  particular  property  for  the  publie 
objecte  contemplated  by  the  scheme  for  sup- 
plying the  capital  of  the  nation  with  whol^ 
some  water.  The  making  of  the  improve- 
mente  necessarily  involves  the  taking  of  the 
property;  and  if,  for  the  want  of  formal  pn^ 
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oeediogs  for  its  condemnation  to  public  use, 
the  claimant  was  entitled,  at  the  beginning 
of  the  work,  to  have  the  agents  of  the  gov- 
ernment enjoined  from  prosecuting  it  until 
provision  was  made  for  securing,  in  some 
way,  payment  of  the  compensation  required 
by  the  Constitution — ^upon  which  question 
we  express  no  opinion — there  is  no  sound 
reason  why  the  claimant  might  not  waive 
that  risht,  and,  electing  to  regard  the  ac- 
tion of  the  government  as  a  taking  under  its 
sovereign  right  of  eminent  domain,  demand 
Just  compensation.  Kohl  v.  United  States, 
91  U.  S.  367,  374,  23  L.  ed.  449,  452.  Id 
that  view  we  are  of  opinion  that  the  United 
States,  having  by  its  agents,  proceeding  un- 
der the  authority  of  an  act  of  Congress, 
taken  the  property  of  the  claimant  for  pub- 
lic use,  are  under  an  obligation,  imposea  by 
the  Constitution,  to  make  compensation. 
The  law  will  imply  a  promise  to  make  the 
re<^uired  compensation,  where  proper^,  to 
which  the  government  asserts  no  title,  is 
taken,  pursuant  to  an  act  of  Congress,  as 
private  property  to  be  applied  for  public 
uses.  Such  an  implication  oeing  consistent 
with  the  constitutional  duty  of  the  govem- 
noent,  as  well  as  with  common  justice,  th« 
claimant's  cause  of  action  is  one  that  arises 
out  of  implied  contract,  within  the  meaning 
of  the  statute  which  confers  jurisdiction 
upon  the  court  of  claims  of  actions  founded 
*iipon  any  contract,  express  or  implied,  with 
the  government  of  the  United  States.' " 

In  Great  FaXU  Mfg.  Oo.  v.  Atty,  Gen.  124 
U.  S.  581,  9ub  nom.  Great  Falls  Mfg.  Go.  t. 
Garland,  81  L.  ed.  527,  8  Sup.  Ct.  Rep.  631, 
an  action,  which,  like  the  Preceding,  grew 
out  of  provisions  made  by  Congress  to  sup- 
ply water  to  the  city  of  Washington,  and  in 
which  the  relief  soueht  was  the  removal  of 
all  structures  oo  the  premises,  or  if  it 
should  appear  that  the  property  had  been 
lef^lly  condemned,  the  framing  of  an  issue, 
M  triable  by  jury,  to  ascertain  the  plaintifTs 
^damages,  and  a  judgment  for  the  amount 
•  thereof,  it  was  said,  referring  to  the  •con- 
tention that  there  were  certain  defects  in 
the  proceedings  taken  by  the  government 
(p.  597,  L.  ed.  p.  632,  Sup.  Ct.  Rep.  p.  637) : 
"Even  if  the  Secretarjrs  survey  and  map, 
and  the  publication  of  the  Attorney  Gener- 
al's  notice  did  not,  in  strict  law,  justify 
the  former  in  taking  possef^ftion  of  the  land 
and  water  rights  in  question,  it  was  compe- 
tent for  the  company  to  waive  the  tort,  ajid 
proceed  against  the  United  States,  as  upon 
an  implied  contract,  it  appearing,  as  it  does 
here,  that  the  government  recognizes  and  re- 
tains the  possession  taken  in  its  behalf  for 
the  public  purposes  indicated  in  the  act  un- 
der which  its  officers  have  proceeded." 

In  Hollister  v.  Benedict  d  B.  Mfg.  Go.  113 
U.  S.  69,  28  L.  ed.  901,  5  Sup.  Ct.  Rep.  717, 
an  action  by  the  assignees  of  a  patent 
against  a  United  States  collector  for  in- 
fringement, the  law  is  thus  stated  (p.  67, 
L.  ed.  p.  904,  Sup.  Ct.  Rep.  p.  721 ) : 

"If  the  right  of  the  patentee  was  acknowl- 
edged, and,  without  his  consent,  an  officer 
of  the  ffovemment,  acting  under  legislative 
anthoriry,  made  use  of  the  invention  in  the 


discharge  of  his  official  duties,  it  would 
seem  to  be  a  clear  case  of  the  exercise  of  the 
right  of  eminent  domain,  upon  which  the 
law  would  imply  a  promise  of  compensa- 
tion, an  action  on  wnich  would  lie  within 
the  jurisdiction  of  the  court  of  claims,  such 
as  was  entertained  and  sanctioned  in  the 
case  of  United  States  v.  Great  Falls  Mfg. 
Co.  112  U.  S.  646,  28  L.  ed.  846,  6  Sup.  Ct. 
Rep.  306." 

In  United  States  v.  Palmer,  128  U.  S.  262, 
32  Ia  ed.  442«  9  Sup.  Ct.  Rep.  104,  an  ac- 
tion in  the  court  of  claims  oy  a  patentee 
against  the  government  to  recover  upon  an 
implied  contract  for  the  use  of  the  patented 
invention,  it  appeared  that  the  petitioner 
was  the  patentee  of  certain  improvements  in 
infantry  equipments  which  were  adopted  by 
the  Secretary  of  War  as  a  part  of  the  equip- 
ment of  the  infantry  soldiers  of  the  United 
States,  and,  sustaining  the  jnrisdiction  of 
the  court  of  claims,  it  was  said  (p.  269,  L. 
ed.  p.  444,  Sup.  Ct.  Rep.  p.  105) : 

"No  tort  was  committed  or  claimed  to 
have     been     committed.    The     government 
used  the  claimant's  improvement  with  his 
consent;   and,  certainly,  with  the  expecta- 
tion on  his  part  of  receiving  a  reasonable 
compensation  for  the  license.    This  is  not  a 
claim  for  an  infringement,  but  a  claim  of^ 
compensation   for  an  authorized   use — two$ 
things  totally  distinct  in  the  law,  aa^dis-* 
tinct  as  trespass  on  lands  is  from  use  and 
occupation  under  a  lease." 

In  United  States  v.  Berdo/n  Fire-Arms 
Mfg.  Co.  156  U.  S.  552.  39  L.  ed.  530,  15 
Sup.  Ct  Rep.  420,  a  judgment  of  the  court 
of  claims  against  the  United  States  on  an 
implied  contract  for  the  use  of  an  improve- 
ment in  breech-loading  firearms  was  sus- 
tained, although  there  was  no  act  of  Con- 
gress expressly  directing  the  use  of  such  im- 
provement. In  the  opinion  it  was  said  (p. 
567,  L.  ed.  p.  535,  Sup.  Ct.  Rep.  p.  424) : 

''While  the  findings  are  not  so  specific  and 
emphatic  as  to  the  assent  of  the  government 
to  the  terms  of  any  contract,  yet  we  think 
they  are  sufficient.  There  was  certainly  no 
denial  of  the  patentee's  rights  to  the  inven- 
tion; no  assertion  on  the  part  of  the  gov- 
ernment that  the  patent  was  wrongfully  is- 
sued; no  claim  of  a  right  to  use  the  inven- 
tion regardless  of  the  patent;  no  disregard 
of  all  claims  of  the  patentee,  and  no  use,  in 
spite  of  protest  or  remonstrance.  Ne^- 
tively,  at  least,  the  findings  are  clear.  The 
government  used  the  invention  with  the  con- 
sent and  express  permission  of  the  owner, 
and  it  did  not,  while  so  using  it,  repudiate 
the  title  of  such  owner." 

And  then,  after  quoting  from  se^ral  of 
the  findings,  it  was  added  (p.  569,  L.  ed. 
536,  Sup.  Ct.  Rep.  p.  425) : 

"The  import  of  these  findings  is  this: 
That  the  officers  of  the  government,  charged 
specially  with  the  duty  of  superintending 
the  manufacture  of  muskets,  r^arded  Ber- 
dan  as  the  inventor  of  this  extractor  eject- 
or ;  that  the  difference  between  the  spiral  and 
flat  spring  was  an  immaterial  difference; 
that,  therefore,  they  were  using  in  the 
Springfield  musket  Berdan's  invention ;  that 
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they  used  It  with  hla  permisdon  as  well  as 
that  of  his  aasi^pee,  the  petitioner^  and  that 
they  used  it  with  the  understanding  that 
the  government  would  pay  for  such  use  as 
for  other  priyate  property  which  it  might 
take,  and  uiis,  althou^  they  did  not  believe 
themselves  to  have  authori£^  to  agree  upon 
the  price." 

The  rule  deducible  from  these  cases  is 
that  when  the  government  appropriates 
property  which  it  does  not  claim  as  its  own, 
it  does  so  imder  an  imnlied  contract  that  it 
will  pay  the  value  of  tne  property  it  so  ap- 
M  propriates.  It  is  earnestly  contended  in  ar- 
^gument  that  the  government  hr>d  a  right  to 

•  appropriate  this*  property.  This  may  be 
conceded,  but  there  is  a  vast  difference  be- 
twe^  aproprietary,  and  a  governmental, 
right.  When  the  government  owns  proper- 
ty, or  claims  to  own  it,  it  deals  with  it  as 
owner  and  by  virtue  of  its  ownership,  and 
if  an  officer  of  the  government  takes  pos- 
session of  property  under  the  claim  that  it 
belongs  to  the  government  (when  in  fact  it 
does  not),  that  may  well  be  considered  a 
tortious  act  on  his  part,  for  there  can  be  no 
implication  of  an  intent  on  the  part  of  the 
government  to  pay  for  that  which  it  claims 
to  own.  Very  different  from  this  proprie- 
taxy  right  of  the  government  in  respect  to 
property  which  it  owns  is  its  governmental 
riffht  to  appropriate  the  property  of  indi- 
Tiduals.  All  private  property  is  held  suh- 
Ject  to  the  necessities  of  government.  The 
right  of  eminent  domain  underlies  all  such 
rights  of  property.  The  government  may 
take  personal  or  real  property  whenever  its 
necessities,  or  the  exigencies  of  the  occasion, 
demand.  So,  the  contention  that  the  gov- 
ernment had  a  paramount  right  to  appro- 
priate this  property  may  be  conceded,  but 
tlie  Constitution  in  the  6th  Amendment 
guarantees  that  when  this  governmental 
right  of  appropriation — ^this  asserted  para- 
mount right — IS  exercised  it  shall  be  at- 
tended by  compensation. 

The  government  may  take  real  estate  for 
»  postoffice,  a  courthouse,  a  fortification,  or 
a  highway;  or  in  time  of  war  it  may  take 
merchant  vessels  and  make  them  part  of  its 
naval  force.  But  can  this  be  done  without 
an  obligation  to  pay  for  the  value  of  that 
which  is  so  taken  and  appropriated!  When- 
ever in  the  exercise  of  its  governmental 
rights  it  takes  property  the  ownership  of 
which  it  concedes  to  be  in  an  individual ,  it 
impliedly  promises  to  pay  therefor.  Such 
is  the  import  of  the  cases  cited  as  well  as  of 
many  others. 

The  action  which  was  taken,  resulting  in 
the  overflow  and  injury  to  these  plaintiffs, 
is  not  to  be  regarded  as  the  personal  act  of 
the  officers,  but  as  the  act  of  the  govern- 
ment. That  which  the  officers  did  is  admit- 
ted hy  the  answer  to  have  been  done  by  au- 
thority of  the  government,  and  although 
there  may  have  been  no  specific  act  of  Con- 
gress directing  the  appropriation  of  this 
S  property  of  the  plaintiffs,  yet  if  that  which 
S  the  oflScers  of  the  government  did,  acting  un* 

*  der  Its  direction,  resulted  In  an^appropria- 
tioo,it  Is  to  be  treated  as  ths  s«tof  the  goT- 


emment.  South  Carolina  t.  Qtorgia,  93  tT« 
8.  4, 13,  23  L.  ed.  782,  784;  Wiwonain  t.  Dm- 
2u<ft,96  U.  &  379,  24  L.  ed.  6(»;  United 
States  V.  Oreat  FaiU  Mfg,  Co.  112  U.  S.  MS, 

22  L.  ed.  846,  5  Sup.  Ct  Rep.  306. 
Congress  for  many  successive  terms  appro- 
priated money  for  the  improvement  oi  the 
Savannah  river.    21  Stat  at  L.  470,  480, 
chap.  136;  22  Stat,  at  L.  194,  200,  chap.  376; 

23  Stat  at  L.  140,  chap.  229;  24  Stat,  at  L. 
321,  331,  chap.  929;  25  Stat  at  L.  413,  chap. 
860;  26  Stat  at  L.  44^,  chap.  907;  27  SUt 
at  L.  101,  chap.  158;  28  SUt  at  L.  351, 
chap.  299.  These  appropriations  were  in 
the  river  and  harbor  bills,  and  were  generally 
of  so  much  money  for  improving  ue  river, 
but  some  deserve  special  mention.  Thus,  in 
21  Stat,  at  L.  470,  chan.  136,  it  was  provided 
that  "one  thousand  dollars  mav  be  applied  to 
payment  of  damages  for  land  taken  for  wid- 
ening the  channel  opposite  Savannah."    In 

24  Stat  at  L.  331,  chap.  029,  the  Secretary 
of  War  was  directed  to  cause  a  survey  to  be 
made  of  the  "Savannah  river  from  cross  tides 
above  Savannah  to  the  bar,  with  a  view  to 
obtaining  twenty-eight  feet  of  water  in  ths 
channel.^^  The  appropriation  in  the  25  Stat 
at  L.  413,  chap.  860,  was  for  the  improve- 
ment of  the  river,  "completing  the  present 
project  and  commencing  the  extended  pro- 
ject contained  in  the  report  of  engineer  for 
year  ending  June  30,  1887."  And  ^7  the 
same  statute,  431,  among  the  matters  re- 
ferred to  the  Secretary  <3  War  for  sorvi^y 
and  examination  was  "whether  the  damage 
to  the  Verzenobie  freshet  bank  in  1887  was 
caused  by  the  work  at  cross  tide%  and 
whether  tiie  maintenance  of  said  bank  is  es- 
sential to  the  success  of  the  work  at  cross 
tides,  and  what  will  be  the  coet  of  so  con* 
structing  said  bank  as  to  confine  the  water 
of  said  river  to  its  bed."  The  report  of  the 
engineers  for  the  year  1887,  referred  to  in 
the  section  above  quoted,  shows  that  part 
of  the  work  which  was  being  dons  by  ths 
l^vemment  was  in  the  construction  of  train- 
injg  walls,  and  wing  dams,  by  which  ths 
width  of  the  water  way  was  reduced. 

Further,  the  same  year  (25  Stat  at  K 
94,  chap.  194,  U.  8.  Comp.  Stat  1901,  p. 
3525),  an  act  was  passed*  entitled  "An  Aet 
to  Facilitate  the  Prosecution  of  Works  Pro- 
jected for  the  Improvement  of  Rivers  and 
Harbors,"  which  authorized  the  SeoretaTy  of 
War  to  commence  proceedings  "for  the  ac- 
quirement by  condemnation  of  any  land, 
right  of  way,  or  material  needed  to  enable 
him  to  maintain,  opsrate,  or  prossoots  worksg 
for  the  improvement  of  rivers  and  harbors^ 
for  which^provision  has  been  made  by  law;* 
.  .  .  provided,  however,  that  when  the 
owner  ot  such  hmd,  right  of  way,  or  mats- 
rial  shall  fix  a  price  for  the  same,  which,  in 
the  opinion  of  the  Secretary  of  War,  shall 
be  reasonable,  he  may  purchase  the  same  at 
such  price  without  further  delay." 

Thus,  beyond  the  effect  of  the  admission 
in  the  answer,  and  beyond  the  presumption 
of  knowledge  which  attends  the  action  of 
all  l^slative  bodies,  it  affirmatively  ap* 
pears,  not  only  that  Congress  was  makiqf 
appropriations  from  year  to  year  for  ths 
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imDrorement  of  the  river^  bat  «lso  that  it 
bad  express  notice  of  damage  to  the  banks 
alone  this  verjf  plantation;  that  the  works 
which  were  being  dofoe  by  the  en^neers  had 
in  view  the  narrowing  of  the  width  of  the 
water  way;  that  land  would  be  damaged  as 
the  result  of  those  works,  and  that  it  au- 
thorized the  Secretary  of  War  to  take  pro- 
ceedings in  eminent  domain  to  acquire  the 
land,  right  of  way,  and  material  which 
might  be  necessary  for  maintaining,  oper- 
ating, or  prosecuting  works  of  river  im- 
provement, or,  if  the  price  could  be  agreed 
upon,  to  purchase  the  same. 

This  brings  the  case  directly  within  the 
scope  of  the  decision  in  United  States  v. 
Great  Falls  Mfg.  Co.  112  U.  S.  646,  22  L. 
ed.  846,  6  Sup.  Ct.  Rep.  306,  where,  as  here, 
there  was  no  direction  to  take  the  narticu- 
lar  property,  but  a  direction  to  ao  that 
which  resulted  in  a  taking,  and  it  was  held 
that  the  owner  might  waive  the  right  to  in- 
sist on  condemnation  proceedings,  and  sue 
to  recover  the  value. 

It  does  not  appear  that  the  plaintiffs  took 
any  action  to  stop  the  work  done  by  the  gov- 
ernment, or  protested  against  it.  Their  in- 
action and  silence  amount  to  an  acquies- 
cence— an  assent  to  the  appropriation  by 
the  government.  In  this  respect  the  case  is 
not  dissimilar  to  that  of  a  landowner  who, 
knowing  that  a  railroad  company  has  en- 
tered upon  his  land  and  is  engaged  in  con- 
structing its  road  without  having  complied 
with  the  statute  in  respect  to  condemnation, 
is  estopped  from  thereafter  maintaining 
either  trespass  or  ejectment,  but  is  limited 
to  a  recovery  of  compensation.  Roberts  v. 
Vorthem  P.  R.  Co.  168  U.  S.  1,  11,  39  L.  ed. 
873,  16  Sup.  Ct.  Rep.  756;  Northern  P.  R. 
Co.  V.  Smith,  171  U.  S.  260,  43  L.  ed.  157,  18 
Sup.  Ct.  Rep.  794,  and  cases  cited  in  the 
QD  opinion. 

$  The  case,  therefore,  amounts  to  this: 
•  The  plaintiffs  alleged  *that  they  were  the 
owners  of  certain  real  estate  bordering  on 
the  Savannah  river;  that  the  government, 
in  the  exercise  of  its  powers  of  eminent  do- 
main and  regulation  of  commerce,  through 
officers  and  agents  duly  empowered  thereto 
by  acts  of  Congress,  placed  dams,  training 
walls,  and  other  obstructions  in  the  river  in 
such  manner  as  to  hinder  its  natural  flow 
and  to  raise  its  waters  so  as  to  overflow  the 
land  of  plaintiffs,  and  overflow  it  to  such  an 
extent  as  to  cause  a  total  destruction  of  its 
value.  The  government,  not  denying  the 
ownership  of  plaintiffs,  admitted  that  the 
work  which  was  done  by  their  officers  and 
agents  was  done  by  authority  of  Congress, 
but  denied  that  those  works  had  produced 
the  alleged  injury  and  destruction.  We  are 
ctf  opinion  that  under  these  pleadings  and 
the  issues  raised  thereby  the  circuit  court 
had  jurisdiction  to  inquire  whether  the  acts 
done  by  the  officers  of  the  United  States  un- 
der the  direction  of  Congress  had  resulted 
In  mch  an  overflow  and  injury  of  the  plain- 
tilTs  land  as  to  render  it  absolutely  value- 
less, and  if  thereby  the  property  was,  in  con- 
templation of  law,  taken  and  appropriated 
by    the   government,    to    render    judgment 


against  it  for  the  value  of  the  property  so 
taken  and  appropriated. 

Was  there  a  taking  t  There  was  no  pro- 
ceeding in  condemnation  instituted  by  the 
government,  no  attempt  in  terms  to  take 
and  appropriate  the  title.  There  was  no 
adjudication  that  the  fee  had  passed  from 
the  landowner  to  the  government,  and  if 
either  of  these  be  an  essential  element  in  the 
taking  of  lands,  within  the  scope  of  the  5th 
Amendment,  there  was  no  taking. 

Some  question  is  made  as  to  the  meaning 
of  the  findings.  It  appears  from  the  6th 
finding,  as  amended,  that  a  large  portion  of 
the  land  flooded  was  in  its  natural  condition 
between  high-water  mark  and  low- water 
mark,  and  was  subject  to  overflow  as  the 
water  passed  from  one  stage  to  the  otiier; 
that  this  natural  overflow  was  stoppea  by 
an  embankment,  and  in  lieu  thereof,  by 
means  of  flood  gates,  the  land  was  flooded 
and  drained  at  the  will  of  the  owner.  From 
this  it  is  contended  that  the  only  result  of 
the  raising  of  the  level  of  the  river  by  the 
government  works  was  to  take  away  theg 
pojvsibility  of  drainage.  But  findings  IX.$ 
and  X.  show  that,  both  by  seepage  and^per-* 
eolation  through  the  embankment,  and  an 
actual  flowing  upon  the  plantation  above  the 
obstniction,  the  water  has  been  raised  in  the 
plantation  about  18  inches;  that  it  is  im- 
possible to  remove  this  overflow  of  water, 
and,  as  a  consequence,  the  property  has  be- 
come an  Irreclaimable  bog,  unfit  for  the  pur- 
pose of  rice  culture  or  any  other  known  ag- 
riculture, and  deprived  of  all  value.  It  is 
clear  from  these  findings  that  what  was  a  ^ 
valuable  rice  plp«tation  has  been  perma- 
nently flooded,  wholly  destroyed  in  value, 
and  turned  into  an  irreclaimable  bog;  and 
this  as  the  necessary  result  of  the  work 
which  the  government  has  undertaken. 
Does  this  amount  to  a  taking!  Ths  case  of 
Pumpelly  v.  Oreen  Bay  da  M.  Canal  Co,  IS 
Wall.  166,  20  L.  ed.  557,  answers  this  ques- 
tion in  the  affirmative.  And  on  the  argu- 
ment it  was  conceded  by  the  leirned  counsel 
for  the  government  (and  properly  conceded 
in  view  of  the  flndings)  that  so' far  aa  re- 
spects the  mere  matter  of  overflow  and  in- 
jury there  was  no  substantial  distinction 
between  the  two  cases.  In  that  case  the 
Green  Bay  Company,  as  authorized  by  stat- 
ute, constructed  a  dam  across  Fox  river,  by 
means  of  which  the  land  of  Pumpelly  was 
overflowed  and  rendered  practically  useless 
to  him.  There,  as  here,  no  proceedings  had 
been  taken  to  formally  condemn  the  land. 
Referring  to  this  it  was  said  (p.  177,  L.  ed. 
p.  560) : 

"The  argument  of  the  defendant  is  that 
there  is  no  taking  of  the  land  within  the 
meaning  of  the  constitutional  provision^ 
and  that  the  damage  is  a  consequential  re- 
sult of  such  use  of  a  navigable  stream  as  tha 
government  had  a  right  to  for  the  improve- 
ment of  its  navigation. 

"It  would  be  a  very  curious  and  unsatis- 
factory result,  if  in  construing  a  provision 
of  constitutional  law,  always  understood  to 
hnve  been  adopfpd  for  protection  and  secii- 
ritv    to   the    rights    of    the    individual     as 
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against  the  govwnment,  and  which  has  re- 
ceived the  commendation  of  jurists,  states- 
men, and  commentators  as  placing  the  just 
principles  of  the  common  law  on  that  sub- 
ject beyond  the  power  of  ordinary  legisla- 
tion to  change  or  control  them,  it  shall  be 
held  that  if  the  government  refrains  from 
the  absolute  conversion  of  real  properly  to 
the  uses  of  the  public,  it  can  destroy  its 
e  value  entirely,  can  inflict  irreparable  and 
Jjl  permanent  injury  to  any  extent;  can,  in  ef- 
•  feet,  subject  it  to*total  destruction  without 
making  any  compensation,  because,  in  the 
narrowest  sense  oi  that  word,  it  is  not  taken 
for  the  public  use.  Such  a  construction 
would  pervert  the  constitutional  provision 
into  a  restriction  upon  the  rights  of  the  eiti- 
ceu,  as  those  rights  stood  at  the  common 
law,  instead  of  the  government^  and  make  it 
an  authority  for  invasion  of  private  ri^ht 
under  the  pretext  of  the  public  good,  which 
had  no  waxrant  in  the  laws  or  practices  of 
our  ancestors." 

Reference  was  also  made  to  the  case  of 
Sinniokwn  ▼.  JohMon,  17  N.  J.  L.  129,  34 
Am.  Dec.  184,  in  respect  to  which  it  was 
■aid:  "The  case  is  mainly  valuable  here  as 
showing  that  overflowing  land  by  backing 
the  water  on  it  was  considered  as  'taking*  it 
within  the  meaning  of  the  principle." 
Again,  on  pafl;e  179,  L.  ed.  p.  661,  it  was 
•aid:  "But  Ukere  are  numerous  authorities 
to  sustain  the  doctrine  that  a  serious  inter- 
ruption to  the  common  and  necessary  use 
of  property  may  be,  in  the  language  of  Mr. 
Angell,  in  his  work  on  Watercourses,  equiv- 
alent to  the  taking  of  it,  and  that  under  the 
constitutional  provisions  it  is  not  necessary 
that  the  land  should  be  absolutely  taken." 
And  in  a  footnote  the  following  authorities 
were  citjd:  Angell,  Watercourses,  S  465ay 
Booker  v.  New  Haven  A  N.  Co.  14  Conn. 
146,  36  Am.  Dec.  477;  Rowe  v.  Orwnite 
Bridge  Corp,  21  Pick.  344;  Ca/naX  AppraiserB 
T.  People  ew  rel  TihhiU,  17  Wend.  604; 
Lackland  ▼.  North  Missouri  R,  Co,  31  Mo. 
180;  Btevena  v.  Middlesex  Canal,  12  Mass. 
466. 

It  is  clear  from  these  authorities  that 
where  the  government  b^  the  construction 
of  a  dam  or  other  public  works  so  floods 
lands  belonging  to  an  individual  as  to  sub- 
stantially destroy  their  value  there  is  a  tak- 
ing within  the  scope  of  the  5th  Amendment. 
While  tbe  government  does  not  directly  pro- 
ceed to  appropriate  the  title,  yet  it  takes 
away  the  use  and  value;  when  that  is  done 
It  is  of  little  consequence  in  whom  the  fee 
may  be  vested.  Of  course,  it  results  from 
this  that  the  proceeding  muot  be  regarded 
as  an  actual  appropriation  of  the  land,  in- 
eluding  tile  possession,  the  right  of  posses- 
sion, and  the  fee;  and  when  the  amount 
awarded  as  compensation  is  paid,  the  title, 
vHihe  fee,  with  whatever  rights  may  attach 
^thereto— in  this  case  those  at  least  which 
«  belong  to  a  riparian^proprietor— pass  to  the 

Svemment  and  it  becomes  henceforth  the 
11  owner. 

Passing  to  the  third  qoestion,  it  is  con- 
tended that  what  was  done  bv  the  govern- 
ment was  done  in  Improving  xhe  navigabil- 


ity of  a  navi^ble  river,  that  it  is  given  by 
the  Constitution  full  control  over  such  im- 
provements, and  that  if  in  doing  any  work 
therefor  injury  results  to  riparian  proprie- 
tors or  others,  it  is  an  injurv  which  is  pure- 
ly consequential,  and  for  which  the  govern- 
ment is  not  liable.  But  if  any  one  propo- 
sition can  be  considered  as  settled  by  tne  de- 
cisions of  this  court  it  is  that,  although  in 
the  discharge  of  its  duties  the  government 
may  appropriate  property,  it  cannot  do  so 
without  being  liable  to  &e  obligation  cast 
by  the  5th  Amendment  of  paying  just  com- 
pensation. 

In  Monongahela  Nov.  Co,  y.  United  Statee, 
148  U.  S.  312,  336,  37  L.  ed.  463,  471,  13 
Sup.  Ct.  Rep.  622,  630,  it  was  said : 

^But  like  the  other  powers  granted  to 
Congress  by  the  Constitution,  the  power  to 
regulate  commerce  is  subject  to  all  the  lim- 
itations imposed  by  such  instrument,  and 
among  them  is  that  of  the  5th  Amendment 
we  have  heretofore  quoted.  Congress  has 
supreme  control  over  the  regulation  of  com- 
merce, but  if  in  exercising  that  supreme 
control  it  deems  it  necessary  to  take  pri- 
vate property,  then  it  must  proceed  subject 
to  the  limitations  imposed  by  this  6tb 
Amendment,  and  can  take  only  on  payment 
of  just  compensation." 

In  that  case  Congress  had  passed  an  act 
for  condemning  what  was  known  as  "the 
upper  lock  and  dam  of  the  Monongahela 
Navigation  Company,"  and  provided  "that 
in  estimating  the  sum  to  be  paid  by  the 
United  States,  the  franchise  of  said  corpo- 
ration to  collect  tolls  should  not  be  connd- 
ercd  or  estimated,"  but  we  held  that  this 
proviso  was  beyond  the  power  of  Congress; 
that  it  could  not  appropriate  the  property 
of  the  navigation  company  without  paying 
its  full  value,  and  that  a  part  of  that  value 
consisted  in  the  franchise  to  take  tolls.  So 
in  the  recent  case  of  Scranton  v.  Wheeler, 
179  U.  S.  141,  163,  46  L.  ed.  126,  133,  21 
Sup.  Ct.  Kep.  48,  53,  we  repeated  the  prop- 
osition in  these  words : 

"Undoubtedly  compensation  must  be  made  ei 
or  secured  to  the  owner  when  that  which  is^ 
done  is  to  bo  legarded  as  a  taking*  of  pri-* 
vate   property    for   public   use   within   the 
meaning  of  the  5th  Amendment  of  the  Con- 
stitution, and,  of  course,  in  its  exercise  of 
the  power  to  regulate  commerce.  Congress 
may  not  override  the  provision  that  just 
compensation  must  be  made  when  private 
property  is  taken  for  public  use." 

Tt  is  true  that  a  majority  of  the  court 
held,  in  that  case,  that  the  destruction  of  ac- 
cess to  land  abutting  on  a  navigable  river 
Vy  the  construction  by  Congress  of  a  pier 
on  the  submerged  lands  in  front  of  the  up- 
land was  not  a  taking  of  private  proper^ 
for  public  uses,  but  only  an  instance  of  con- 
sequential injury  to  the  property  of  the  ri- 
parian owner.  But  the  right  of  compensa- 
tion in  case  of  a  taking  was  conceded. 
There  have  been  many  cases  in  which  a  dis- 
tinction has  been  drawn  between  the  taking 
of  property  for  public  uses  and  a  consequen- 
tial injury  to  such  property,  by  reason  of 
some  public  work.    In  the  cne  class  the  law 
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implies  a  contract,  a  promise  to  pay  for  the 
property  taken,  which,  if  the  taking  was  by 
the  general  government,  will  uphold  an  ac- 
tion in  the  court  of  claims;  while  in  the 
«thei  class  there  is  simply  a  tortious  act  do- 
ing injury,  over  which  the  court  of  claims 
has  no  jurisdiction.  Thus,  in  Iforthcrn 
Transp,  Co,  v.  Chicago,  99  U.  S.  636,  26  L. 
ed.  336,  the  city,  duly  authorized  by  stat- 
ute, constructed  a  tunnel  along  the  line  of 
LaSalle  street  and  under  the  Cnica^  river. 
The  company  claimed  that  it  was  deprived 
of  access  to  its  premises  by  and  during  the 
construction.     This    deprivation    was     not 

Ssrmanent,  but  continued  only  during  the 
me  necessary  to  complete  the  tunnel,  and 
it  was  held  that  there  was  no  taking  of  the 
property,  but  only  an  injury,  and  that  a 
temporary  injury  thereto.  In  the  course  of 
the  opinion,  after  referring  to  the  Pumpelly 
Case,  13  Wall.  166,  20  L.  ed.  567,  and  Eaton 
w.  Boston,  C.  &  M,  R.  Co.  51  N.  H.  604,  12 
Am.  Rep.  147,  we  said  (p.  642,  L.  ed.  p. 
338): 

"In  those  cases,  it  was  held  that  perma- 
nent flooding  of  private  property  may  be 
regarded  as  a  'taking.'  In  those  cases  there 
was  physical  invasion  of  real  estate  of  the 
private  owner,  and  a  practical  ouster  of  his 
possession.  But  in  the  present  ease,  there 
was  no  such  invasion.  No  entry  was  made 
upon  the  plaintiffs'  lot.    All  that  was  done 

ewas  to  render  for  a  time  its  use  more  in- 
^  convenient." 

•  ^Chicago  v.  Taylor,  125  U.  S.  161,  31  L. 
ad.  638,  8  Sup.  Ct.  Rep.  820,  while  recogniz- 
ing and  reaffirming  the  rule  there  laid  down, 
was  decided  upon  the  ground  that  a  new 
rule  was  established  by  the  Illinois  Consti- 
tution of  1870,  which  provided  that  "private 
property  shall  not  be  taken  or  damaged  for 

Sublic    use     without    just    compensation." 
lontana  Co.  v.  St.  Louis  Ifttk  i  Mill.  Co. 

162  U.  S.  160,  38  L.  ed.  398,  14  Sup.  Ct. 
Rep.  606,  held  that  a  mere  order  for  inspec- 
tion of  mining  property  was  not  a  taking 
thereof,  because  all  that  was  done  was  a 
temporary  and  limited  interruption  of  the 
exclusive  use.  Oihson  v.  United  States,  166 
U.  S.  269,  41  L.  ed.  996,  17  Sup.  Ct.  Rep. 
578,  decided  that,  where  by  the  construction 
of  a  dyke  by  the  United  States  in  the  im- 
provement of  the  Ohio  river  the  plaintiff,  a 
riparian  owner,  was  through  the  greater 
part  of  the  gardening  season  deprived  of  the 
use  of  her  landing  for  the  shipment  of  prod- 
ucts from  and  supplies  to  her  farm,  where- 
by the  value  of  her  farm  was  reduced  $160 
to  $200  per  acre,  there  was  no  taking  of  the 
property,  but  only  a  consequential  injury, 
bee  also  Marchant  v.  Pennsylvania  R.  Co. 

163  U.  S.  380,  38  L.  ed.  751,  14  Sup.  Ct. 
Rep.  894;  Meyer  v.  Richmond,  172  U.  S.  82, 
43  L.  ed.  374,  19  Sup.  Ct.  Rep.  106.  In  this 
connection  Mills  v.  United  States,  12  L.  R. 
A.  673,  46  Fed.  738,  decided  in  the  district 
court  for  the  southern  district  of  Georgia,  is 
worthy  of  notice  by  reason  of  its  similarity 
in  many  respects  and  its  clearly  marked 
distinction  in  an  essential  matter.  It  was 
an  action  for  injuries  to  a  rice  plantation  on 
tha  banks  M  the  Savannah  river  resulting 


from  works  done  by  the  United  States  in  im» 
proving  the  navigability  of  that  river,  ap- 
parently the  verv  improvement  made  by  tbe 
government  in  the  present  case.  The  condi- 
tion of  the  claimant's  rioe  plantation  prior 
to  the  improvement  was  substantially  that 
of  these  plaintiffs'  property,  and  the  lands 
were  drained  by  opening  the  gates  when  ths 
river  was  at  low-water  mark.  The  com- 
plaint was  that  the  erection  hy  the  govern- 
ment of  what  was  called  the  "cross-tides 
dam,"  running  from  the  upper  end  of 
Hutchinson's  island  to  the  lower  end  of  Ar^ 
syle  island,  cut  off  all  the  flow  of  water 
from  the  stream  connecting  the  front  and 
back  rivers,  raised  both  the  high  and  low 
water  levels  in  the  front  river,  and  not  only 
destroyed  the  facilities  for  drainine  these 
lands  into  the  front  river,  but  renctered  it 
necessary  to  raise  the  levees  aroimd  the  rice^ 
fields,  to  prevent  flooding  the  flelds  at  h^th^ 
^water.  This,  it  was  alleged,  unfitted  the* 
lands  for  rioe  culture  and  made  it  neces- 
sary that  new  drainage  into  bade  river  be 
provided  where  the  water  levels  were  suit- 
able. Obviously,  there  was  no  taking  of  the 
plaintiff's  lands,  but  simply  an  injury  which 
could  be  remedied  at  an  expense  as  alleged 
of  $10,000,  and  the  action  was  one  to  re- 
cover the  amount  of  this  consequential  in- 
jury. The  court  rightfully  held  that  it 
could  not  be  sustained.  Here  there  is  no 
finding,  no  suggestion,  that  by  any  expense 
the  flooding  could  be  averted.  We  may,  of 
course,  know  that  there  is  theoretically  no 
limit  to  that  which  engineering  skill  may 
accomplish.  We  know  that  vast  tracte 
have  in  different  parts  of  the  world  been  re- 
claimed by  levees  and  other  works,  and  so 
we  may  believe  that  this  flooding  may  be 
prevented,  that  some  day  all  these  sub- 
merged lands  may  be  reclaimed.  But  as  a 
practical  matter,  and  for  the  purposes  of 
this  case,  we  must,  under  the  findings,  re- 
gard the  lands  in  controversy  as  irreclaim- 
able and  their  value  wholly  and  finally  de- 
stroyed. 

Therefore,  following  the  settled  law  of 
this  court,  we  hold  Uiat  there  has  been  a 
taking  of  the  lands  for  public  uses,  and  that 
the  government  is  under  an  implied  contract 
to  make  just  compensation  therefor. 

TJie  judgment  is  affirmed, 

Mr.  Justice  Brown  concurring: 
I  concur  in  the  opinion  of  the  court,  both 
with  respect  to  its  jurisdiction  and  the  mer- 
its of  the  case,  but  I  am  unable  to  assent 
to  the  ground  upon  which  our  jurisdiction 
is  rested.  While  I  think  the  overflowing 
of  tb?  lands  in  controversy  constitutes  a 
taking  within  the  meaning  of  the  6th 
Amendment  to  the  Constitution,  I  see  no 
reason  for  holding  that  there  was  an  im- 
plied contract  to  pay  for  them  within  the 
meaning  of  the  Tucker  act.  The  taking  ap- 
pears to  me  an  ordinary  case  of  trespass  to 
real  estate,  containing  no  element  whatever 
of  contract.  In  such  case  there  can  be  no 
waiver  of  the  tort.  Jones  v.  Boar,  6  Pick.io 
286  i  Smith  v.  Batch,  46  N.  H.  146.  ^ 

•  But  I  think  our  jurisdiction  may  be  sap-* 
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ported,  irreapectiye  of  the  question  of  con- 
tract or  tort,  under  that  clause  of  the  Tuck- 
er act  which  vests  the  court  of  claims  with 
inrisdicUon  of  "all  claims  founded  upon  the 
Constitution  of  the  United  States  or  any 
law  of  Congress." 

As  we  had  occasion  to  remark  in  Dooley 
▼.  Untied  Statea,  182  U.  &  222-224,  46  L. 
ed.  1074,  1078,  21  Sup.  Ct.  Rep.  762,  the  Ist 
section  of  the  Tucker  act  [24  Stat,  at  L.  505, 
chap.  359,  U.  S.  Comp.  Stat  1901,  p.  752], 
eyidently  contemplates  four  distinct  classes 
of  cases:  (l)Thoae  founded  upon  the  Con- 
stitution or  any  law  of  Congress,  with  an 
exception  of  pension  cases;  (2)  cases  found- 
ed upon  a  regulation  of  an  Executive  De- 
partment; (3)  cases  of  contract,  express  or 
implied,  with  the  government;  (4)  actions 
for  damages,  liquidated  or  unliquidated,  in 
cases  not  aoundmg  in  tart.  The  words  ''not 
sounding  in  tort"  are  in  terms  referable 
onhr  to  the  fourth  class  of  cases. 

in  my  view,  claims  founded  upon  the  Con- 
stitution may  be  prosecuted  in  the  court  of 
claims,  whether  sounding  in  contract  or  in 
tort;  and  wherever  the  United  States  may 
take  proceedings  in  eminent  domain  for  the 
condemnation  of  lands  for  public  use,  the 
owner  of  such  lands  may  seek  relief  in  the 
court  of  claims  if  his  lands  be  taken  with- 
out such  proceedings,  whether  such  taking 
be  tortious  or  by  virtue  of  some  contnust, 
express  or  implied,  to  that  effect.  That  the 
ease  under  consideration  is  one  of  that  class 
is  made  clear  by  the  act  of  April  24,  1888 
(26  Stat  at  L.  94,  chap.  194,  U.  S.  Comp. 
Stat  1901,  p.  3626),  which  enacts  ''that  i£e 
Secretary  of  War  may  cause  proceedings  to 
be  instituted,  in  the  name  of  the  United 
States,  in  any  court  having  jurisdiction  of 
such  proceedinffs,  for  the  acquirement  by 
condemnation  of  any  land,  right  of  way,  or 
material  needed  to  enable  him  to  maintain, 
operate,  or  prosecute  works  for  the  improve- 
ment of  rivers  and  harbors  for  which  pro- 
vision has  been  made  by  law;  such  proceed- 
ings to  be  prosecuted  in  accordance  with  the 
laws  relatmg  to  suits  for  the  condemnation 
of  property  of  the  states  wherein  the  pro- 
ceeainffs  may  be  instituted." 

I  fnlly  concur  in  the  opinion  of  the  court 
that  ''the  government  may  take  real  estate 
for  a  postoffice,  a  courthouse,  a  fortification, 
9  or  a  highway,  or  in  time  of  war  it  may  take 
^  merchant  vessels  and  make  them  part  of  its 
•  naval  force,"  but  this  cannot*be  "done  with- 
out an  obliffation  to  pay  for  the  value  of 
that  which  is  so  taken  and  appropriated." 
I  am  also  of  opinion  that  whenever  in  the 
exercise  of  its  governmental  rights  it  takes 
property  the  ownership  of  which  it  concedes 
to  be  in  an  individual,  it  is  bound  to  pay 
therefor,  but  I  do  not  think  that  there  is 
any  distinction  between  cases  where  the  gov- 
ernment impliedly  promises  to  pay  by  tak- 
ing property  with  the  assent  of  the  owner, 
and  those  where  it  takes  property  forcibly 
and  against  the  will  of  the  owner.  It  does 
not  seem  reasonable  to  hold  that,  where  the 
invasion  of  the  owner's  right  to  property  is 
the  greater,  his  remedy  for  the  recovery  of 
its  value  should  be  less,  and  that  he  should 
be  compelled  to  resort  to  the  tedious  and 


unsatisfactcMry  method  of  appealing  to  the 
bounty  of  Confess  for  relief. 

Suppose,  for  instance,  in  time  of  war  and 
under  threat  of  invasion  it  seizes  upon  ves- 
sels without  the  consent  of  the  owner  and 
against  his  protest.  There  is  certainly  the 
same  moral  obligation  to  pay  for  them  as 
if  they  had  been  appropriated  with  his  con- 
sent, and  I  see  no  reason  why  an  action  for 
their  value  may  not  be  maintained  in  the 
court  of  claims.  Yet,  as  I  understand  the 
opinion  of  the  court  in  this  case,  it  holds  in- 
directly, if  not  directly,  that  no  such  action 
would  lie  unless  the  property  were  taken 
with  the  consent  of  the  owner  and  under  an 
implied  contract  to  pay  for  it  The  conse- 
quences of  recognizing  such  distinctions 
seem  to  me  so  serious  that  nothing  short  of 
clear  language  in  the  statute  will  justify  it 

None  such  is  even  hinted  at  in  United 
States  V.  Russell,  13  Wall.  623,  20  L.  ed. 
474,  one  of  the  earliest  cases,  wherein  the 
owner  of  three  steamers  seized  under  "im- 
perative military  necessity"  soucht  to  re- 
cover compensation  for  their  services.  These 
steamers  were  impressed  into  the  publis 
service  and  employed  as  transports  for  car- 
rying government  freight  for  a  certain 
length  of  time,  when  they  were  returned  to 
the  owner.  He  was  held  entitled  to  recover, 
the  court  holding  that  "extraordinary  and  un- 
foreseen occasions  arise,  however,  beyond  all 
doubt,  in  cases  of  extreme  necessity,  in  time 
of  war,  or  of  immediate  and  impending  pub- 
lic danger,  in  which  private  property  may 
be  impressed  into  the  public  service,  or  mi^^. 
be  seized  and  appropriated  to  the  publis^ 
*ta8e,  or  may  be  even  destroyed  without  the* 
consent  of  the  owner."  The  case  followed 
that  of  MitcJieU  y.  Harmony,  13  How.  lid, 
14  L.  ed.  75,  and  was  distinguished  from 
that  of  Filor  v.  United  States,  9  WalL  45, 
19  L.  ed.  549. 

While  the  cases  reported  prior  to  131  U. 
S.  are  based  upon  the  original  court  of 
claims  act,  which  limited  the  iurisdiction 
of  that  court  to  "claims  foundea  upon  any 
law  of  Congress,  or  upon  any  regulation  of 
an  Executive  Department,  or  upon  any  con- 
tract, express  or  implied,  with  the  govern- 
ment of  the  United  States,"  and  are  there- 
fore not  strictly  pertinent  under  the  Tucker 
act,  that  of  the  Oreat  Falh  Mfg.  Co,  118 
U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct  Rep.  306» 
is  almost  exactly  in  point,  and  is  strongly 
corroborative  of  the  position  here  taken. 
This  was  a  claim  for  land  taken  at  the 
Great  Falls  of  the  Potomac  in  the  construc- 
tion of  an  aqueduct  for  bringing  water  to 
Washington.  Proceedings  were  taken  in 
Maryland  for  condemnation,  which  were 
discontinued,  and  the  government  took  pos- 
session of  the  land.  Whether  such  posses- 
sion was  taken  with  or  without  the  consent 
of  the  owner  does  not  appear,  although  there 
had  been  negotiations  between  the  parties^ 
The  claimant  was  held  to  be  entitlea  to  re- 
cover upon  the  ground  that  the  appropria- 
tion of  the  money  for  the  construction  of 
the  improvements  was  equivalent  to  an  ex- 
press direction  by  Congress  to  take  this  par^ 
ticular  property  for  the  objects  contemplat- 
ed by  tne  scheme,  and  that  there  was  no 
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sound  reason  why  the  daimant  might  not 
waive  any  right  he  might  have  to  an  injunc- 
tion, and  elect  to  regard  the  action  as  a 
taJdng  by  the  government  under  its  sover- 
eign richt  of  eminent  domain,  and  therefore 
demana  compensation.  The  case  was  not 
put  upon  the  ground  that  the  owner  had 
consented  to  the  taking. 

In  Langford'a  Case,  101  U.  S.  341,  25  L. 
•d.  1010,  the  action  was  brought  to  recover 
for  the  use  and  occupation  of  certain  lands 
and  buildings  to  which  the  claimant  assert- 
ed title,  which  were  seized  for  the  use  of 
the  government  under  claim  that  they  were 

Sublic  property.    It  was  admitted  that  if 
be  government  takes  property   for  public 
use,  acknowledging  its  ownership  to  be  pri- 
oDVate  or  individual,  there  arise3  an  implied 
^obligation  to  pav  the  owner  its  value;  but 
•  that  it  was  a  different  matter  when  tha^gov- 
emment  claimed  the  property  as  its  own 
and  recognized  no  superior  title.    This  was 
also  the  case  in  Hill  v.  United  States,  149 
U.  S.  693,  37  L.  od.  862,  13  Sup.  Ct.  Rep. 
1011,  where  the  government  erected  a  light- 
house upon  submerged  land  which  it  claimed 
as  its  own.    The  case  was  held  to  be  gov- 
erned by  that  of  Langford. 

None  of  the  more  recent  cases  under  the 
Tucker  act  conflicts  with  the  position  here 
taken:  That  wherever  the  United  States 
may  proceed  to  condemn  property  under  its 
sovereign  right  d  eminent  domain,  the  own- 
er may  maintain  a  petition  in  the  court  of 
claims  to  recover  its  value,  in  case  no  such 
proceedings  are  taken.  That  act  (24  Stat, 
at  L.  505,  chap.  359,  U.  S.  Comp.  Stat.  1901, 
p.  752),  first  introduced  among  the  cogniz- 
able claims  all  such  as  were  founded  upon 
the  Constitution  of  the  United  States,  and 
also  introduced,  after  the  words  "for  dam- 
ans, liquidated  or  unliquidated,"  the  words 
**in  cases  not  sounding  in  tort."  Constru- 
ing this  statute,  it  was  held  in  the  Jones 
Case,  131  U.  S.  1,  33  L.  ed.  90,  9  Sup.  Ct. 
Rep.  669,  that  it  did  not  confer  jurisdiction 
in  equity  to  compel  the  issue  and  delivery 
of  a  patent  for  public  land;  and  in  Schil- 
lingers  Case,  155  U.  S.  163,  39  L.  ed.  108, 
15  Sup.  Ct.  Rep.  85,  that  the  owner  of  a 
patent  which  had  been  infringed  by  the 
united  States  could  not  recover  damages  for 
such  infringement  in  the  court  of  claims, 
though  it  would  be  otherwise  if  the  property 
had  been  appropriated  with  the  consent  of 
the  patentee  and  in  view  of  compensation 
therefor.  Although  there  was  in  Schilling- 
er's  Case  an  appropriation  of  the  right  of  a 
patentee  to  the  monopoly  of  his  invention, 
the  case  was  nothing  more  in  its  essence 
than  the  infringement  of  a  patent,  and  so 
the  action  was  really  one  for  damages 
sounding  in  tort.  While  it  is  possible  an 
individual  might  be  able  to  condemn  the 

Satentee's  right  by  proceedings  in  eminent 
omain,  that  remedy  would  be  at  least 
doubtful,  when  the  government  sought  mere- 
ly to  appropriate  so  much  of  it  as  was 
necessarv  for  its  own  use.  It  would  be  an 
unprecedented  exercise  of  the  right  of  emi- 
nent domain,  and  could  scarcely  be  held  to 
be  a  claim  arising  under  the  Constitution. 
The  ease  was  not  put  upon  the  ground  that 


it  was  such  a  case«  but  that  it  was  merely 
an  action  to  recover  damages  for  infringe- 
ment. Said  the  court:  "It  is  plainly  and 
solely  an  action  for  an  infringement"  and 
one  sounding  in  tort.  The  question  wheth-tt 
er  it  was  a  claim  arising  under  the  Consti-^ 
tution  was  not^eonsidered,  escept  in  the  dis-* 
senting  opinion  of  Mr.  Justice  Harlan,  who 
said:  "The  constitutional  obligation  can- 
not be  evaded  by  showing  that  8ie  original 
appropriation  was  without  the  express  di- 
rection of  the  government,  nor  by  simply  in- 
terposing a  denial  of  the  title  of  the  claim- 
ant to  the  property,  or  property  rights  al- 
leged to  have  been  appropriated."  If  there 
were  any  doubt  in  that  case  of  the  power  of 
the  government  to  condemn  the  right  of  the 
patentee  by  proceedings  in  eminent  domain, 
there  is  certainly  none  such  in  this  case, 
where  the  land  was  taken  by  the  govern- 
ment with  no  pretense  of  consent  by  the 
owner. 

I  think  it  isffoing  too  fkr  to  hold  that  the 
words  of  the  Acker  act,  "not  sounding  in 
tort,"  must  be  referred  back  to  the  first 
class  of  cases,  namely,  "those  founded  upon 
the  Constitution,"  and  that  they  should  bo 
limited  to  actions  for  damages,  liquidated 
or  unliquidated,  and,  hence,  the  consent  of 
the  owner  cuts  no  figure  in  this  case.  I 
freely  admit  that,  if  properly  were  seized  or 
taken  by  officers  of  the  government  without 
authorily  of  law,  or  sul»equent  ratification, 
by  taking  possession  or  occupying  properly 
for  public  use,  there  could  be  no  recovery, 
since  neither  the  government  nor  any  other 
principal  is  bound  by  the  unauthorized  acts 
of  its  agents.  But  m  endeavoring  to  raise 
an  implied  contract  to  pay  for  an  ordinary 
trespass  to  real  estate,  I  think  the  opinion 
of  the  court  misconceives  the  true  source  of 
our  jurisdiction. 

Mr.  Justice  Sldras  and  Mr.  Justioe 
PeoUkani  concurred  in  the  above  opinion 
in  so  far  as  it  holds  that  the  court  had  ju- 
risdiction on  the  ground  stated  therein,  as 
well  as  upon  the  ground  stated  in  the  opin- 
ion of  the  court. 

Mr.  Justice  White,  with  whom  ooncura 
Mr.  Chief  Justice  Fuller  and  Mr.  Justice 
Harlan,  dissenting:  o 

The  court  now  holds  that  it  has  jurisdie-SJl 
tion,  because,  as  a*legal  conclusion  from  the* 
findings  of  fact^  it  is  held  that  the  proper^ 
of  the  appellee  has  been  taken  for  public  use 
by  the  United  States,  and  the  judgment  be- 
low is  affirmed  on  the  merits  for  the  same 
reason.  As,  in  my  opinion,  the  findings  of 
fact  do  not  support  the  conclusion  that  the 
property  has  been  taken  by  the  United 
States,  I  dissent  both  on  the  subject  of  ju- 
risdiction and  on  the  merits. 

The  findings  of  fact  are  in  most  respects 
sufficiently  reproduced  in  the  opinion  of  tJia 
court,  and  need  not  here  be  set  out  in  fuU. 
It  results  from  the  findings  that  the  land  is 
situated  on  the  Savannah  river;  that  it  is 
between  high  and  low  water  mark,  and  nat- 
urally subject  to  be  overflowed,  but  that  it 
is  protected  in  some  measure  from  overflow 
by   an  embankment,   and  that  through  this 
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•mbanknient  sluices  or  water  ways  were 
placed,  by  means  of  which  water  was  let  in 
on  the  land  for  irrigation  in  the  cultivation 
•f  rice,  and  was  drawn  off  when  the  land 
was  required  to  be  drained  in  order  to  carry 
on  the  same  culture.  This  was  done  by 
gates  in  the  sluices,  which  were  opened  ti 
allow  the  water  to  flow  through  the  water 
ways  to  the  inner  side  of  the  embankment 
and  thus  flood  the  land  when  it  was  requi- 
site to  do  so,  and  by  opening  the  gates  at 
low  tide  to  allow  the  water  to  How  off  when 
it  was  required  to  drain  the  land.  As  the 
exact  situation  of  the  water  ways  through 
the  embankment  is  important^  I  reproduce 
the  statement  on  the  subject  contained  in 
the  findings: 

"Through  this  embankment  trunks  or  wa- 
ter ways  were  constructed,  with  flood  gates 
therein.  The  outer  opening  of  the  trunk  was 
about  a  foot  or  a  little  less  above  the  mean 
low-water  mark  of  the  river,  in  which  the 
tide  ebbs  and  flows.  When  it  is  desired  to 
flow  the  lands  the  flood  sates  are  opened  and 
the  water  comes  in.  When  it  is  desired  to 
draw  off  this  water  and  to  effect  the  drain- 
age of  the  lands,  the  flood  gates  are  opened 
at  low  water  and  the  water  escapes.  It  is 
essential  that  the  outlets  of  the  trunks  or 
water  ways  should  ba  above  the  mean  low- 
water  mark.** 

It  is  now  decided  that  there  has  been  a 
taking  of  the  property  by  th^  United  States, 
^because  it  is  thought  that  the  findings  es- 
flotablish  that  the  obstructions  placed  by  the 
?  government* in  the  bed  of  the  river  at  a 
point  lower  down  the  stream  than  la  the 
plantation,  for  the  purpose  of  improving  the 
navigation  of  the  river,  have  so  raised  the 
water  as  to  cause  it  to  flow  over  the  em* 
bankment  at  the  plantation  and  flood  the 
aame,  thus  destroying  its  value.  On  this 
subject  the  court  savs:  "Findings  IX.  and 
X.  show  that  both  by  seepage  and  percola- 
tion through  the  embankment  and  the  aO' 
tual  fiowing  upon  the  pUmtatiim  above  the 
obstructionB,  the  water  has  been  raised  in 
the  plantation  above  18  inches  "  etc  Whilst 
It  18  not  disputable  that  the  findings  show 
a  percolation  through  the  embankment,  I 
can  discover  nothing  in  them  supporting 
the  conclusion  that  uie  obstructions  placed 
by  the  government  in  the  bed  of  the  river 
below  the  point  where  the  plantation  is  sit- 
uated have  caused  the  water  in  the  river  to 
go  over  the  embankment  at  the  plantation 
and  flood  the  land.  On  the  contrary,  to  me 
it  seems  that  the  findings  necessitate  the 
conclusion  that  the  permanent  damage 
which  the  property  has  suffered  arises  sole- 
ly from  the  fact  that  the  drainage  of  the 
plantation  into  the  river  has  been  rendered 
impossible.  And  this  because  the  work 
done  by  the  government  has  resulted  in 
raising  the  mean  low  tide  about  12  to  15 
inches,  so  as  to  cause  the  water  in  the  river 
at  mean  low  tide  to  be  above  the  point  of 
discharge  of  the  water  ways,  thus  rendering 
drainage  through  them  no  longer  possible. 
There  may  be  a  wide  legal  difference  arising 
from  damage  consequent  on  an  interference 
mrith  the  drainage  of  property  situated,  as 
this  is,  by  work  done  by  the  government,  in 


the  improvement  of  navigation,  and  damage 
caused  by  the  actual  flooding  of  such  prop- 
erty resulting  from  such  work.  To  deter- 
niine  whether  the  findings  show  an  actual 
flowing,  or  a  mere  injury  to  drainage,  find- 
ings VIII.,  IX.,  and  X.  need  to  be  consid- 
ered. Let  us  see  whether  they  give  sup- 
port to  the  claim  of  actual  flooding  by  an 
overflow  of  the  embankment  at  the  planta- 
tion.    Finding  VIII.  says: 

"VJII.  In  thus  improving  navigation  of 
this  navigable  water,  the  United  States  has 
built  and  maintained  and  is  now  buildinff 
and  maintaining  in  and  across  the  Savannah 
river,    in    the   bed   thereof,   certain    dam9,ei 
training  walls,  and  other  obstructions,  ob-$ 
structing  tbe*natural  flow  of  said  river  in* 
and  along  its  natural  bed,  and  so  raising 
the  level  of  said  river  above  said  obstruc- 
tions, and  causing  its  waters  to  be  kept  back 
and  to  flow  back«  and  to  be  elevated  above 
its  natural  height  in  its  natural  bed." 

Certainly  there  is  nothing  in  this  finding 
supporting  the  inference  dat  the  govern- 
ment work  has  caused  the  river  to  overfiow 
the  plantation  embankment.  Finding  IX. 
says: 

"This  rice  plantation  Verzenobre  is  above 
these  obstructions.  The  direct  effect  there- 
of is  to  raise  the  level  of  the  Savannah  river 
at  this  plantation,  and  to  keep  the  point  of 
mean  low  water  above  its  natural  point,  so 
that  the  outlet  of  the  tnmks  and  water 
ways  above  spoken  of  in  the  bank  of  said 
plantation,  instead  of  beins  above  this  fioint 
of  low-water  mark,  is  now  below  this  point." 

Here,  then,  is  the  statement  that  the  ef- 
fect resulting  from  the  government  work 
was  simply  to  raise  the  mean  low-water 
mark  as  previously  existing,  so  as  to  causs 
it  to  cover  the  water  ways  which  were — as 
declared  by  the  previous  finding — a  little 
lesf>  than  a  foot  above  the  former  low-water 
mark.    The  finding  continues:  j 

"Another  direct  result  was  that  by  seep- 
ac9  and  percolation  the  water  rose  in  the 
plantation  until  the  water  level  in  the  land 
gradually  rose  to  the  height  of  the  increased 
water  level  in  the  river,  and  the  superinduced 
addition  of  water  in  the  plantation  was 
about  18  inches  thereby.  By  reason  of  this 
it  gradually  became  difficult,  and  has  now 
become  impossible,  to  let  off  the  water  on 
this  plantation,  or  to  drain  the  same,  so 
that  these  acres,  dedicated  to  the  culture  d 
rice,  have  become  boggy,  unfit  for  cultiva- 
tion, and  impossible  to  be  cultivated  in 
rice." 

This  but  declares  that  because  the  mean 
low  stage  of  the  water  had  been  raised  by 
the  government  work  so  as  to  cause  it  to 
be  about  8  inches  above  the  mouth  of  the 
water  ways  and  to  rest  against  the  embank- 
ment about  18  inches,  that  percolation  took 
place  and  the  drainage  was  destroyed,  the 
result  of  the  loss  of  drainage  being  to  ren- 
der the  plantation  a  bog  and  no  longer  suit- 
able for  the  cultivation  of  rice.    It  is  sub-fi 
mitted  nothing  in  the  findings  hitherto  re- 9 
f erred  to  eveii*intimates  that  tne  effect  of  the* 
work  of  the  government  caused  the  water  to 
flow  over   the  embankment   and   flood  the 
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plantation.    On  the  contrary,  the  very  op- 
posite ia  the  result  of  the  findines. 

Let  me  next  consider  the  10th  finding.  It 
reads  as  follows: 

"By  the  raising  of  the  level  of  the  Sa- 
vannah river  by  these  dams  and  obetmctions, 
the  water  thereof  has  been  backed  up 
against  the  embankment  on  the  river  and 
has  been  caused  to  flow  back  upon  and  in 
this  plantation  above  the  obstruction,  and 
has  actually  invaded  said  plantation,  di- 
rectly raising  the  water  in  said  plantation 
about  18  incnes,  which  it  is  impossible  to 
remove  from  said  plantation." 

Now,  the  flowing  described  here  can  only 
relate  to  the  seepage  and  percolation  re- 
ferred to  in  the  previous  finding.  The 
words  "above  the  obstructions"  relate,  not 
to  the  embankment  on  the  plantation,  but 
to  the  obstructions  put  in  the  bed  of  the 
river  by  the  government  below  the  point 
where  the  plantation  is  situated ;  and,  there- 
fore, what  the  finding  means  is  that  above 
this  obstruction  the  water  is  caused  to  flow 
back  against,  not  over,  the  embankment,  aa 
described  in  the  previous  finding.  And  this 
finding  shows  besides  that  it  was  the  impos- 
sibility of  removing  the  water  which  perco- 
lated or  was  the  result  of  rain  fall — ^in  other 
urords,  the  injury  to  the  drainage — ^which 
«ras  the  cause  of  the  damage. 

Thus,  eliminating  all  question  of  the 
flooding  of  the  land  by  the  overflow  of  the 
•«n^nkment,  the  question  for  decision  is 
this:  When  a  plantation  or  a  portion 
thereof  is  situated  on  the  bank  of  a  navi- 
gable xtver,  below  high-water  mark,  and  be- 
cause oi  such  situation  is  depNendent  for  its 
profitable  operation  upon  drainage  into  the 
river  at  mean  low  tide,  does  the  United 
States  appropriate  the  property  by  the  sim- 
ple fact  tnat  in  improving  the  navigation  of 
the  river  it  raises  the  mean  low  tide  slightly 
above  the  height  where  it  was  wont  thereto- 
fore to  be,  ana  by  reason  of  which  the  drain- 
age of  the  land  below  high- water  mark  is 
destroyed?  It  seems  to  me  to  state  this 
question  is  to  answer  it  in  the  negative. 
The  owner  of  the  land  situated  below  high- 
Jwat^r  mark  acquired  no  easement  or  servl- 
S  tude  in  the  bed  of  the  river  by  the  construc- 
*  tion  of  an  embankment  alongHhe  mai^gin  of 
his  land  at  the  river  below  high  water,  by 
which  he  could  forever  exact  that  the  level 
of  the  water  within  the  natural  banks  of 
the  river  could  never  be  changed  without 
his  consent,  and  thus  deprive  the  United 
States  of  its  control  over  the  improvement 
of  navigable  rivers  conferred  by  tne  Consti- 
tution. If  damage  by  the  loss  of  drainage 
into  the  river  at  mean  low  tide  of  land  so 
situated  was  cauaed  hj  the  lawful  exeroiaa 
fay  the  United  Statea  of  ita  power  to  im- 
prove navigation  it  waa  damnum  ah$que  in^ 
iuria,  and  redress  must  be  sought  at  the 
hands  of  Gongreaa,  and  cannot  be  judicially 
afforded  hy  a  ruling  that  a  damage  ao  re- 
aulting  oonatitutea  a  Wdng  of  the  property 
by  the  United  Statea,  and  eraaftaa  an  implied 
contract  to  pay  the  vahia  «f  the  property. 
Bach  a  doetrina  ia  direeHr-M  I  aaa  it— in 
aonfliot  with  tha  daeinona  of  tUa  eourt  in 


Gihson  ▼.  United  8tate$,  166  U.  8.  260,  41 
L.  ed.  096,  17  Sup.  Ct.  Rep.  578,  and  8orw^ 
ton  V.  Wheeler,  170  U.  S.  141,  46  L.  ed.  126, 
21  Sup.  Ct.  Rep.  48.  The  far-reachine  con- 
sequence of  the  doctrine  now  announced  can- 
not be  overestimated. 

But  even  under  the  hvpothesia  that  tha 
government  work  caused  the  land  to  ba 
overflowed  by  raising  the  water  above  the 
embankment,  I  do  not  conceive  that  there 
would  be  a  taking,  even  in  that  case,  of  the 
properly,  for  a  remedy  would  be  easily  af- 
forded for  any  permanent  injury  to  the  land 
by  raising  the  embankment.  The  quantum 
of  damages  would  thus  not  be  the  value  of 
the  property,  but  the  mere  cost  of  increas- 
ing the  height  of  the  embankment  so  as  to 
prevent  the  water  from  flowing  over  it.  Tha 
fact,  then,  that  a  taking  is  now  held  to  exist, 
and  therefore  the  United  States  is  compelled 
to  pay  the  value  of  the  entire  property,  sub- 
mits the  United  States,  in  the  exercise  of  a 
power  conferred  upon  it  by  the  Constitution, 
to  a  rule  which  no  individual  would  be  sub- 
jected to  in  a  controversy  between  priyata 
parties.  Nor  is  this  answered  by  the  aug- 
gestion  that  there  is  a  taking  because  tha 
paying  by  the  United  States  of  the  sum  of 
money  necessary  to  raise  the  level  of  tha 
embankment  so  as  to  prevent  the  overflow 
would  not  compensate  the  owner,  aa  tha 
properly  would  still  be  worthless  because  of 
the  want  of  drainage.  To  so  suggest  is  but 
to  admit  that  the  damage  complained  of  re- 
sults from  the  inability  to  drain  the  land, 
which,  for  the  reasons  already  pointed  outio 
doea  not,  in  my  opinion,  eonstitute  a  taking.) 
*  Indeed,  the  reasoning  hitherto  indicated* 
aa  to  the  aaaumed  overflow  of  the  embank- 
ment is  equally  apposite  to  the  damage  by 
loss  of  drainage.  For  injury  to  the  drain- 
age the  remedy  would  be  readily  afforded  by, 
if  possible,  draining  the  plantation  else- 
where than  into  the  river,  or  by  reeort  to 
the  pumping  appliances  necessary  to  lift 
out  the  water  accumulating  from  rainfall 
or  percolation.  The  eoet  of  doing  these 
things  would  then  be  the  measure  of  dam* 
ages.  That  a  resort  to  these  simple  expe- 
dients ia  unavailing  as  to  this  particular 
property  because  of  its  being  situated  below 
high-water  mark  does  not,  I  submit,  show 
that  the  government  has  taken  the  proper^ 
for  public  use,  but  simply  eatablishes  that 
the  property  is  ao  aituated  that  it  ia  aub- 
jected  to  a  loss  necessarily  arising  from  the 
fact  that  it  is  below  high-water  mark  end 
therefore  absolutely  dependent  for  its  drain- 
age on  the  right  of  the  owner  to  exact  that 
the  mean  low  tide  of  the  river  should  be 
forever  undhanged.  Aa  the  right  to  ao  ex- 
act doea  not  eziat,  the  loaa  ef  dxeinaga  doea 
not  oonatitute  an  appropriation  of  the  prop- 
erty by  the  United  States,  and  ia  but  the  re- 
sult of  the  natural  situation  of  tha  land. 
If  aquitlea  exist,  Congress  is  alone  capable 
of  providing  for  them. 

I  am  authorized  to  aay  that  the  OUef 
Juatloe  and  Mr.  Jnatice  Harlen  concur  in 
this 
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(188  U.  B.  486)  

XTNTTBD  STATES 

OSABLBS  A.  WILLIAMS  «t  at 

€hwrt9--^fi9dieiion  of  oirouit  court — €uit 
against  United  States — eompeneaiion  for 
property  taken  for  piibUo  use — deetruo- 
tion  of  value  in  improving  ntpvigation. 

This  cam  Is  gOTerned  by  tbe  dediloD  In  United 
States  T.  Lynah,  ante   849. 

[No.  59.] 

Argued  Ootoher  SO,  SI,  1902.  Ordered  for 
reargument  Deoemher  BB,  190Z,  Rear- 
gued January  9,  190S.  Decided  Jan>uary 
26,  190S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  South 
Carolina  to  review  a  judgment  for  plain- 
tiff in  a  suit  to  recover  from  the  United 
States  compensation  for  the  destruction  of 
real  property  by  an  improvement  in  naviga- 
tion.   Affirmed, 

Mr.  Robert  A.  Howard^  and  Solicitor 
General  Richards  for  United  States. 

Messrs.  Julian  Mltohell,  Jr.,  Eewry  A. 
M.  Smith,  and  Julian  Mitchell  for  defend- 
ants in  error. 

Mr.  Justice  Browesr  delivered  the  opin- 
ion of  the  court: 

This  oase  is  in  all  substantial  respects 
similar  to  the  one  just  decided  [United 
States  V.  Lynah,  187  U.  S.  — ,  ante,  349,  23 
8up.  Ct.  Rep.  349],  and  for  the  reasons 
given  in  the  opinion  therein  the  judgment  is 
affirmed. 

For  the  reason  stated  in  their  dissenting 
opinion  in  the  prior  case,  the  Chief  Jus- 
tiee»  Mr.  Justice  Harlan  and  Mr.  Justice 
Wliito  dissent  also  in  this  case. 

Mr.  Justice  MoKenna  took  no  part  in 
the  decision  of  these 


(188  U.  S.  486) 

EDWARD  EL  CLARKE,  Petitioner^ 

V. 

WILBUR  LARREMORE,  Trustee  in  Bank- 
ruptcy of  Raymond  W.  Kenney,  Bankrupts 

Bankruptcy  act — four  monthe^  olause — lien 
of  execution  creditor  on  proceeds  of  sale. 

The  proceeds  In  the  bands  of  a  sheriff,  realized 
from  a  sale  under  an  execution,  are  released 
from  the  claim  of  the  execution  creditor  by 
the  flllng  of  a  petition  In  bankruptcy  against 
the  debtor  within  four  months  after  the  judg- 
ment is  rendered,  by  virtue  of  the  provisions 
of  the  bankruptcy  act  of  1898,  f  67,  subd.  f 
(80  Stat  at  U  B44,  565,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  8450),  that  all  liens  ob- 
tained against  an  insolyent  through  legal 
proceedings  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against  him 
"shall  be  deemed  null  and  void  In  case  he  is 
adjudged  a  bankrupt,'*  and  that  the  property 
affected  thereby  shall  be  deemed  wholly  dis- 
charged and  released  therefrom. 

[No.  61.1 


Argued  October  20,  1902.  Restored  t9 
docket  for  submission  to  fuU  bench  Jfo* 
vember  17,  1902.  SubnUtted  December 
15,  1002.    Decided  February  2S,  190S. 

OK  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  thr 
Second  Cirooit  to  review  a  Judgment  which 
affirmed  an  order  of  the  District  Judge  for 
the  Southern  District  of  New  York  restrain- 
ing a  sheriff  from  paying  over  the  proceeds* 
of  an  execution  sale  to  the  execution  cred- 
itor, and  an  order  directing  the  sheriff  to- 
pay  such  proceeds  to  the  trustee  in  bank- 
ruptcy of  the  judgment  debtor.  Affirmed.. 
See  same  case  below,  45  C.  C.  A.  113,  IC;^ 
Fed.  897. 

Statement  by  Mr.  Justice  Brewers 

On  January  23,  1899,  the  petitioner,  the 
owner  of  certain  notes  of  Raymond  W.  Keo' 
ney,  commenced  an  action  thereon  in  th« 
supreme  court  of  the  state  of  New  York. 
On  March  G,  1899,  he  recovered  judgment 
for  the  sum  of  $20,906.66.  An  execution^ 
issued  tlicreon,  was  by  the  sheriff  of  the 
county  of  New  York  levied  upon  a  stock  of 
goods  and  fixtures  belonging  to  Kenney.  A 
sheriff's  sale  thereof,  had  on  Martdi  15,  1899', 
realized  $12,451.09.  Shortly  after  the  levy 
of  the  execution  Leon  Abbett  sued  out  io 
the  same  court  a  writ  of  attachment  against 
the  property  of  Slenney,  and  caused  it  to  l>» 
levied  upon  the  same  stock  and  flztuies. 
Immediately  thereafter,  claiming  that  tha 
debt  in  judgment  was  a  fraudulent  one,  he 
commenced  in  aid  of  his  attachment  an  in^ 
junction  suit  to  prevent  the  further  enforce** 
ment  of  the  judgment,  and  obtained  a  temr 
porary  order  restraining  the  sheriff  from 
paying  petitioner  the  money  received  upon 
tlie  execution  sale.  Upon  a  hearing  the  so* 
preuie  court  decided  that  the  debt  was  just 
and  honest,  and  on  April  13,  1899,  set  aside 
the  restraining  order.  On  the  same  day^ 
and  before  the  sheriff  had  returned  the  ex- 
ecution or  paid  the  money  collected  on  it» 
a  petition  in  involuntary  bankruptcy 
against  Kenney  was  filed  ui  the  United 
States  district  court  for  the  southern  difr-H 
trict  of  New  York,  and  an  order  made  by$ 
*the  district  judge  restraining  the  sheriff*^ 
from  paying  the  money  to  Clarke,  the  exe- 
cution creditor.  95  Fed.  427.  E^ney^wae 
thereafter  adjudged  a  bankrupt,  and  on  No- 
vember 25,  1899,  the  plaintiff  having  been 
appointed  trustee  in  bankruptcy,  tlM  dis- 
trict judge  entered  a  further  order  direct- 
ing the  sheriff  to  pay  the  mone^  to  the 
trustee.  97  Fed.  655.  On  review,  the 
United  States  circuit  court  of  appeata  for 
the  second  circuit  affirmed  these  orders  of 
the  district  judge  (45  C.  C.  A.  113,  105  Fed. 
897 ) ,  and  thereupon  a  certiorari  was  grant- 
ed by  this  court.  180  U.  &  640,  46  L.  ed. 
711.  21  Sup.  Ct.  Rep.  927. 

Section  67,  subdivision  f,  of  the  bankrupt 
act  of  1898  (30  Stat,  at  L.  544,  665,  chape 
541,  U.  S.  Comp.  Stat  1901,  p.  3450>, 
reads: 

"That  all  levies,  judgments,  attachments^ 
or  other  liens,  obtained  through  l^gal  pr^ 
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oeediogs  against  a  person  who  is  insolvent, 
at  any  time  within  lour  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against 
him,  shall  be  deemed  null  and  void  in  case 
he  IB  adjudged  a  banlcrupt,  and  the  prop- 
erty affected  by  the  levy,  judgment,  attach- 
ment, or  other  lien  shall  be  deemed  wholly 
discharged  and  released  from  the  same,  and 
shall  pass  to  the  trustee  as  a  part  of  the  es- 
tate of  the  bankrupt,  unless  the  court  shall, 
on  due  notice^  order  that  the  right  under 
such  levy,  judgment,  attachment,  or  other 
lien  shall  be  preserved  for  the  benefit 
of  the  estate ;  and  thereupon  the  same  may 
pass  to  and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  tne  estate  as  aforesaid. 
And  the  court  may  order  such  conveyance 
as  shall  be  necessary  to  carry  the  purposes 
of  this  section  into  effect:  Provided,  That 
nothing  herein  contained  shall  have  the  ef- 
fect to  destroy  or  impair  the  title  obtained 
by  such  levy,  judgment,  atta>chment,  or 
other  lien  of  a  bona  fide  purchaser  for  value 
who  shall  have  acquired  the  same  without 
notice  or  reasonable  cause  for  inquiry .** 

Mr,  8.  IdTingston  Samuels  for  peti- 
tioner. 

Mr,  Kelson  8.  Spencer  for  respondent. 

Mr.  Justice  Brewer  delivered  the  opin- 
go  ion  of  the  court: 

^  The  contention  of  the  petitioner  is  that — 
•  '  ''The  sheriff  having  sold  the  goods  levied 
on  before  the  filing  of  the  petition  in  bank- 
ruptcy, the  proceeds  of  the  sale  were  the 
prop^y  of  the  plaintiff  in  execution,  and 
not  of  the  bankrupt^  at  the  time  of  the  ad- 
judication, and  the  trustee,  therefore,  has 
no  title  to  the  same." 

This  contention  cannot  be  sustained.  The 
judgment  in  favor  of  petitioner  against 
kenney  was  not  like  that  in  Uetcalf  Bro9. 
▼.  Barker,  187  U.  S.  165,  ante,  67,  23  Sup. 
Ct  Rep.  67,  one  giving  effect  to  a  lien  there- 
tofore existing,  but  one  which,  with  the  levy 
of  an  execution  issued  thereon,  created  the 
lien;, and  as  judgment,  execution,  and  levy 
were  all  within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy,  the  lien 
created  thereby  became  null  and  void  on  the 
adjudication  of  bankruptcy.  This  nullity 
and  invalidity  relate  back  to  the  time  of  the 
entiy  of  the  judgment,  and  affect  that  and 
all  subsequent  proceedings.  The  language 
of  the  statute  is  not  "when"  but  "in  case  he 
is  adjudged  a  bankrupt,"  and  the  lien  ob- 
tained through  these  legal  proceedings  was 
by  the  adjudication  rendered  null  and  void 
from  its  inception.  Further,  the  statute 
provides  that  "the  property  affected  by" — 
not  the  property  subject  to— the  lien  is 
wholly  discharged  and  released  therefronu 
It  is  true  that  the  stock  and  fixtures,  the 
property  originally  belonging  to  the  bank- 
rupt, had  b^n  sold,  but  having,  so  far  as 
the  record  shows,  passed  to  a  "bona  fide  pur- 
chaser for  value,"  it  remained  by  virtue  of 
the  last  clause  of  the  section  the  property  of 
the  purchaser,  unaffected  by  the  bankruptcy 
proceedings.  But  the  money  received  by 
the  sheriff  took  the  place  of  that  property. 


It  is  said  that  that  money  was  not  the 
property  of  the  bankrupt,  but  of  the  cred- 
itor in  the  execution.  Doubtless  as  between 
the  judgment  creditor  and  debtor,  and  while 
the  execution  remained  in  force,  the  money 
could  not  be  considered  the  property  of  the 
debtor,  and  could  not  be  appropriated  to  the 
payment  of  his  debts  as  against  the  rights 
of  the  judgment  creditor,  but  it  had  not 
become  the  property  absolutely  of  the  cred- 
itor. The  writ  of  execution  had  not  been 
fully  executed.  Its  command  to  the  sheriff 
was  to  seize  the  property  of  the  judgment 
debtor,  sell  it,  and  pay  the  proceeds  over  tog 
the  creditor.  The  time  within  which  that$ 
was  to  be  done  had  not  elapsed,  and^the  ex-* 
ecution  was  still  in  his  hands,  not  fully  exe- 
cuted. The  rights  of  the  creditor  were  still 
subject  to  interception.  Suppose,  for  in- 
stance, there  being  no  bankruptcy  proceed- 
ings, the  judgment  had  been  reversed  by  an 
appellate  court  and  the  mandate  of  reversal 
filed  in  the  trial  court;  could  it  for  a  mo- 
ment be  claimed  that,  notwithstanding  the 
reversal  of  the  judgment,  the  money  in  the 
hands  of  the  sheriff  belonged  to  the  judg> 
ment  creditor,  and  could  be  recovered  by 
him,  or  that  it  was  the  duty  of  the  sheriff 
to  pay  it  to  him?  The  purchaser  at  the 
sheriff's  sale  might  keep  possession  of  the 
property  which  be  had  purchased,  but  tJie 
money  received  as  the  proceeds  of  such  sale 
would  undoubtedly  belong  and  be  paid  over 
to  the  judgment  debtor.  The  bankruptcy 
proceedings  operated  in  the  same  way. 
They  took  away  the  foundation  upon  whidi 
the  rights  of  the  creditor,  obtained  bv  judg- 
ment, execution,  levy,  and  sale,  rested.  The 
duty  of  the  sheriff  to  pay  the  money  over  to 
the  judgment  creditor  was  gone  and  that 
money  l^came  the  property  of  the  bankrupt^ 
and  was  subject  to  the  control  of  his  rep- 
resentative in  bankruptcy. 

It  was  held  in  Turner  T.  FendaU,  1 
Cranch,  116,  2  L.  ed.  63,  that  money  col- 
lected by  a  sheriff  on  an  execution  could  not 
be  levied  upon  under  execution  placed  in 
his  hands  asainst  the  jud^ent  creditor, 
and  that  the  latter  could  maintain  an  actioa 
against  the  sheriff  for  a  failure  to  pay  the 
money  thus  collected.  A  similar  ruling 
was  made  in  New  York  {Baker  T.  JSTen- 
worthy,  41  N.  Y.  216),  in  which  it  appeared 
that  a  sheriff  had  collected  money  on  aa 
execution  in  favor  of  one  Brooks;  that  he 
returned  the  execution  without  paying  the 
money  to  Brooks,  but,  on  the  contrary,  lev- 
ied upon  it  under  an  execution  against 
Brooks,  and  it  wats  held  that  such  levy  did 
not  release  him  from  liability  to  Brooks. 
It  was  said  in  the  opinion  (p.  216) : 

"The  money  paid  into  the  hands  of  the 
sheriff  on  the  execution  in  favor  of  Brocto 
did  not  become  the  property  of  Brooks  until 
it  had  been  paid  over  to  him.  Until  that 
was  done,  the  sheriff  could  not  levy  upon  it 
by  virtue  of  the  execution  against  Brooks 
then  in  his  hands." 

The  rule  in  that  state  in  respect  to  a  levy^ 
upon  money  In  the  hands  of  a  sheriff  may^ 
have  been  changed, — at  lea8t»*ao  far  as  an* 
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attachment  is  concerned.  See  Wehle  v. 
Conner,  83  N.  Y.  231. 

In  Nelson  v.  Kerr,  69  N.  Y.  224,  it  is  said : 
•The  money  collected  by  the  sheriff  belongs 
to  the  plaintiff."  But  in  that  case  the  exe- 
cution bad  been  returned^  and  yet  the  offi- 
cer bad  not  paid  the  money  to  the  execution 
creditor.  See  also  Kingston  Bank  v.  El- 
tinge,  40  N.  Y.  391,  100  Am.  Dec.  516. 

In  none  of  those  cases  bad  anything  been 
done  to  affect  the  validity  or  force  of  the 
writ  of  execution.  Whatever  was  done  was 
done  under  a  writ  whose  validity  and  po- 
tency were  unchallenged  and  undisturbed; 
while  here,  before  the  writ  of  execution  had 
been  fully  executed,  its  power  was  taken 
away.  Its  command  had  ceased  to  be  oblig- 
atory upon  the  sheriff,  and  the  execution 
creditor  had  no  right  to  insist  that  the  sher- 
iff should  further  execute  its  commands. 

A  different  question  might  have  arisen  if 
the  writ  had  been  fully  executed  by  pay- 
ment to  the  execution  creditor.  Whether 
the  bankrupt<^  nrooeedings  would  then  so 
far  affect  the  judgment  and  execution,  and 
that  which  was  done  under  them,  as  to  jus- 
tify a  recovery  by  the  trustee  in  bankruptcy 
from  the  execution  creditor,  is  a  question 
not  before  us,  and  may  depend  on  many 
other  considerations.  It  is  enough  now  to 
hold  that  the  bankruptcy  proceedings  seized 
upon  the  writ  of  execution  while  it  was  still 
unexecuted  and  released  the  property  which 
was  held  under  it  from  the  claim  of  the 
axecution  creditor. 

The  judgment  of  the  Court  of  AppeaU  is 
afflrmtMi. 

Mr.  Justice  WMt«  and  Mr.  Justice 
Peckbam  dissented. 


<188  U.  S.  626) 

NORTHERN   PACIFIC   RAILWAY   COM- 
PANY, Appt^ 

V. 

JOHN  A.  SODERBERG. 

Appeal — from  circuit  court  of  appedU — ft- 
nality  of  decision — jurisdiction  of  drouit 
court — case  arising  under  the  laws  of  the 
United  States — railway  lamd  grant — what 
are  mineral  lands, 

1.  The  Judgment  of  tbe  circuit  conrt  of  appeals 
Is  not  final  onder  tbe  circuit  court  of  ap- 
peals act  of  1891,  I  6  (26  Stat  at  L.  828. 
chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  649), 
unless  the  origtual  jurlsdictloii  of  the  circuit 
court  was  dependent  "entirelT"  npom  dlyerse 
dttienshlp. 

%  A  suit  over  tlie  ownership  of  real  property, 
In  wtilcta  plaintiff's  title  rests  upon  a  proper 
Interpretation  of  tlie  exception  of  mineral 
lands  In  the  Northern  Pacific  Railroad  land 
grant  act  of  July  2,  1864  (13  Stat,  at  L.  865, 
cbap.  217),  Is  one  s  rising  under  the  laws  of 
the  United  States^  of  which  a  circuit  court 
has  Jurisdiction  wholly  Independent  of  cltl- 
aenshtp. 

t.  Lands  Tslnable  lolely  or  chiefly  for  granite 
quarries  are  "mineral  lsnd#'  within  the 
M sailing  of  the  exception  of  such  lands.  In 
tte  act  of  July  2,  1864  (18  Stat,  at  L.  365, 


chap.  217),  from  the  grant  made  therein  to 
the  Northern  Pacific  Railroad  (Company. 

[No.  61.] 

Argued  October  SI,  190t.  Ordered  for  rv» 
argument  November  11,  1902,  Lea^fe  to 
United  States  to  intervene  December  8, 
190t.  Reargued  December  12,  1902.  i>#» 
cided  February  23,  1903. 

APPEAL  from  the  United  States  Cironit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  aflSrmed  a  decree  of 
the  Circuit  Court  for  the  District  of  Wash- 
ington,  dismissing  a  bill  to  enjoin  the  re* 
moval  or  disposal  of  granite  from  land  held 
under  a  mineral  location,  and  quieting  the 
title  of  defendant  to  such  land.  Affirmed. 
See  same  case  below,  43  C.  C.  A.  620,  lOi 
Fed.  425. 

Statement  by  Mr.  Juatioe  Browmt 

This  was  a  bill  filed  by  the  railway  com* 
pany  in  the  circuit  court  for  the  district  of 
Washington  to  enjoin  the  defendant  Soder- 
berg  from  talcing,  removing,  or  disposing  of 
granite  from  a  quarter  section  of  land  of 
which  he  had  taken  possession  under  a  min- 
eral location,  and  lor  an  account  of  tiw 
granite  quarried  or  removed. 

The  bill  allesed  the  incorporation  of  tha 
Northern  Paeino  Railroad  Company  under 
an  act  of  0>ngre8s  of  July  2,  1864  (13  Stat 
at  L.  365,  chap.  217),  with  power  to  con- 
struct a  railroad  from  Lake  Superior  to 
Puget  sound,  with  a  branch  line  via  Colum- 
bia river  to  Portland;  the  grant  of  every h 
alternate  odd-numbered  section  of  publloS 
*land,  not  mineral,  to  the  amount  of  twenty* 
alternate  sections  per  mile,  on  each  side  of 
the  line  when  passing  through  the  terri- 
tories; acceptance  of  the  act  by  the  ralLnoad 
company;  a  joint  resolution  of  Congress 
approved  May  31,  1870,  authorizing  tbe 
company  to  issue  bonds  for  the  construction 
of  the  road,  with  a  privilege  to  the  company 
of  building  its  main  road  by  the  valley  of 
the  Coltimbia  river,  with  a  branch  aoroea 
the  Cascade  mountains  to  Puget  sound;  th^ 
definite  location  on  March  26,  1884,  of  the 
Cftscade  branch  of  the  road;  the  completion 
and  acceptance  of  the  road  ooterminua  with 
its  public  lands;  the  conveyance  on  August 
3,  1896,  of  all  its  property  to  the  Northern 
Pacific  Railway  Compsay,  which  has  since 
continuously  operatea  sudi  road. 

The  bill  further  alleged  that  the  quarter, 
section  in  dispute  was  rough,  mounidnous 
land,  the  principal  value  of  whidi  consisted 
in  the  existence  of  a  ledge  of  granite  of  good 
merchantable  quality,  and  valuable  for 
buflding  stone;  that  the  defendant  in  1808 
entered  upon  this  quarter  section  and  be- 
gan to  quarry,  remove,  and  dispose  of  such 
granite  under  a  minersl  location  of  the  land 
in  question,  contending  that  such  land  is 
excepted  from  the  ceneral  land  grant,  and, 
that  the  question  whether  this  land  is  min« 
eral  or  nonmineral  has  not  yet  been  deter- 
mined  by  the  departmenL  Wherefore  an 
injunction  was  prayed. 
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The  answer  raiwd  ao  itsue  of  fa^st,  but 
ATerred  that  the  lands  were  mineral  in  dbar- 
acter  and  as  such  excepted  from  the  grant, 
and  that  defendant  having  complied  with 
the  rules  and  regulations  of  the  Land  De- 
partment and  ms!de  the  proper  proof,  it  was 
assumed  and  decided  that  the  defendant 
was  entitled  to  a  patent.  That  he  paid  the 
proper  fees  to  the  reoeiTer,  who  forwarded 
the  proofs  and  records  to  the  Land  Depart- 
ment with  a  recommendation  that  a  patent 
iNue.  The  patent,  however,  does  not  seem 
to  have  been  actually  issued  until  after  the 
beginning  of  this  suit. 

The  court  heard  the  case  upon  a  stipula- 
tion of  facts,  and  entered  a  decree  dismisa- 
ing  the  bill,  and  quieting  the  title  of  the 
defendant  to  the  lands  in  question.  90  Fed. 
606.  On  appeal  to  the  circuit  court  of  ap- 
peals this  decree  was  affirmed.  43  C.  C.  A. 
QD  620,  104  Fed.  425. 

IS 

*  *Me89ra.  O.  "W.  Bvim  and  James  B,  Kerr 
lor  appellant. 

Mr,  J.  T.  Ronald  for  appellee  on  orig- 
inal argument. 

Mr,  B.  A.  Balliaeer  for  appellee  on  re- 
argument. 

Aaaistawt  Attorney  Qeneral  Van  De- 
canter and  Mr,  Arthur  B,  Pugh  for  United 
States. 

Mr.  Justice  Brown  delivered  the  opinion 
ef  the  court: 

Motion  was  made  to  dismiss  this  appeal 
lor  the  reason  that,  as  the  jurisdiction  of 
the  eircttit  court  was  invoked  upon  the 
ground  of  diverse  citizenship,  the  decree  of 
the  drcuit  court  of  appeals  is  final,  under 
f  6  of  the  court  of  appeals  act  of  1891  (2(5 
Stat,  at  L.  828,  chap.  617,  U.  S.  Comp. 
Stat.  1001,  p.  649),  as  interpreted  by  the 
decisions  of  this  court  in  Colorado  Cent, 
Coneol.  Co,  v.  Turck,  150  U.  8.  138,  37  L. 
ed.  1030,  14  Sup.  Ct.  Rep.  35;  Borgmeyer 
V.  Idler,  159  U.  6.  408,  40  L.  ed.  199,  16  Sup. 
Ot  Rep.  34;  and  Press  Pub,  Co.  v.  Mowroe^ 
164  U.  S.  105,  41  L.  ed.  367,  17  Sup.  Ct.  Rep. 
40.  But,  to  impress  the  attribute  of  final- 
ity upon  a  judgment  of  the  circuit  court  of 
appeals,  it  must  appear  that  the  original 
jurisdiction  of  the  circuit  court  was  depend- 
ent "entirely"  upon  diverse  citizenship. 
That  is  not  the  case  here.  Plaintiff's  bill 
does,  indeed,  set  up  a  diversity  of  citizen- 
ship as  one  ground  of  jurisdiction,  but,  as 
it  appears  that  its  title  rests  upon  a  proper 
interpretation  of  the  land  grant  act  of  1864 
as  to  the  exception  of  nonmineral  lands, 
there  is  another  ground  wholly  independent 
of  citizenship  under  that  clause  of  $  1  of 
the  act  of  1888  (25  Stat,  at  L.  433,  chap. 
866)  clothing  the  circuit  court  with  juris- 
dictioa  of  all  civil  suits  involving  over 
$2,000,  '^and  arising  under  the  Constitution 
•r  laws  of  the  United  States.''  If  the  case 
made  by  the  plaintiff  be  one  which  depends 
upon  the  proper  construction  of  an  act  of 
Congress,  with  the  contingency  of  being  sus- 
tained by  one  construction  and  defeated  by 
another,  it  is  one  arising  under  the  laws  of 
the  United  States.    Dootan  v.  Ci^rr,  125  U. 


S.  618,  SI  L.  ed.  844,  8  Sup.  Ct  Rep. 
1228;  Cooke  v.  Avery,  147  U.  a  375, 
37  L.  ed.  209,  18  Sup.  Ct.  Rep.  840. 
Under  the  allegations  of  the  bill,  the  fact 
that  the  Land  Department  had  not  deter- 
mined whether  the  land  in  question  was 
mineral  or  nonmineral  does  not  involve  a 
question  of  fact»  as  the  facts  are  admitted,o 
but  solely  a  question  of  law  whether  landtt 
valuable  for  its  granite  ia  mineral  or*non-* 
mineral  under  the  terms  of  the  grant.  Jf  or- 
ton  V.  Vehraska,  21  Wall.  660,  22  L.  ed.  639. 
The  fact  that  a  patent  issued  pending  suit 
is  neither  set  up  in  the  pleadings  nor  no- 
ticed in  the  opinion  of  either  couit.  The 
motion  to  dismiss  must  therefore  be  denied. 

2.  We  are  thus  brought  to  the  main  ques- 
tion in  the  case,  vie,:  Whether  lands  val- 
uable solely  or  chiefly  for  mnite  quarries 
are  mineral  lands  within  tiie  exception  of 
the  grant  of  1864?  The  3d  section  of  the 
act  containing  the  granting  clause  of  land 
''not  mineral"  also  contains  the  following 
provisos:  "Provided  further.  That  aU 
mineral  lands  be,  and  the  same  are  herefaj, 
excluded  from  the  operations  of  this  act. 
.  .  .  And  provided,  further,  That  Che 
word  'mineral'  when  it  occurs  in  this  act 
shall  not  be  held  to  include  iron  or  coaL" 
[13  Stat  at  L.  365,  chap.  217.]  The  infer- 
enoe  from  this  proviso  is  that  in  the  absence 
of  a  spedal  provision  both  iron  and  ooal 
would  be  considered  aa  minerals,  and  thus 
to  repel  the  idea  that  only  metals  were  in- 
cluded in  the  word  "mineral."  This  infer- 
ence is  strengthened  by  the  fact  that  the  day 
before  this  act  was  passed,  July  1,  1864 
(13  Stat  at  L.  343,  chap.  205,)  another  act 
was  approved  authoi  izing  the  public  sale  to 
the  highest  bidder  of  "any  tracts  embra* 
cinff  coal  beds  or  coal  fields,"  and  providing 
ths^  any  lands  not  thus  disposed  of  shaU 
thereafter  be  liable  to  private  entry.  Rely- 
ing largely  upon  this  act  as  a  "legislative 
declaration"  this  court  held,  in  Mullan  v. 
United  States,  118  U.  S.  271,  30  L.  ed.  170, 
6  Sup.  Ct.  Rep.  1041,  that  ooal  lands  are 
mineral  lands  within  the  meaning  of  that 
term  as  used  in  the  statutes  regulating  the 
disposition  of  the  public  domain.  This  ef- 
fectually disposes  of  the  argument  that  the 
word  "mineral"  must  be  construed  as  syn- 
onymous ^nth  metalliferous. 

Upon  the  other  hand,  S  2  dedans  that 
"the  right,  power,  and  authority  is  hereby 
given  to  said  corporation  to  take  from  the 
public  lands  adjacent  to  the  line  of  said 
road  material  of  earth,  stone,  timber,  etc, 
for  the  construction  thereof."  There  is  a 
possible  inference  from  this  that  stone  was 
not  to  be  regarded  as  mineral,  although  it 
is  more  likely  that  a  grant  waa  intended  of 
all  material  servioeabie  in  the  construction 
of  the  road,  even  though  it  might  otherwise 
be  excepted  from  the  grant  as  a  mineral. 
Taking  these  two  sections  together,  it  would 
seem  that  the  reason  for  providing  in  the 
3d  section  that  iron  and  ooal  lands  should^ 
not  be  deemed  mineral  was  the  same  as  theg 
liberty  given  by  the  2d  section  to  takaTmar* 
terials  of  earth,  stone,  and  timber;  namely, 
to  facilitate  the  construction  and  operation 
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of  the  rallToad,  in  which  large  quantities  of 
coal  and  iron  would  be  required. 

The  word  "minerar*  is  used  in  so  many 
senses,  dependent  upon  the  context,  that  the 
ordinary  definitions  of  the  dictionary  throw 
but  little  light  upon  ite  signification  in  a 
giT«n  case.  Thus,  the  scientific  division  of 
all  matter  into  the  animal,  vegetable,  or 
mineral  kingdom  would  be  absurd  as  ap- 
plied to  a  grant  of  lands,  since  all  lands  be- 
long to  the  mineral  kingdom,  and  therefore 
could  not  be  excepted  from  the  grant  with- 
out being  destructive  of  it.  Upon  the  other 
hand,  a  definition  which  would  confine  it  to 
the  precious  metals — gold  and  silver — would 
so  limit  its  application  as  to  destroy  at  once 
half  the  value  of  the  exception.  Equally 
subversive  of  the  ffrant  would  be  the  defini- 
tion of  minerals  &und  in  the  Century  Dic- 
tionair;  as  "any  constituent  of  the  earth's 
crusty'  and  that  of  Bainbridge  on  Mines: 
"All  the  substances  that  now  form,  or  which 
once  formed,  a  part  of  the  solid  body  of  the 
earth."  Nor  do  we  approximate  much  more 
closely  to  the  meaning  of  the  word  by  treat- 
ing minerals  as  substances  which  are 
"mined,"  as  distinguished  from  those  which 
are  "quarried,"  since  many  valuable  depos- 
its of  gold,  copper,  iron,  and  coal  lie  upon 
or  near  the  siurface  of  the  earth,  and  some 
of  the  most  valuable  building  stone,  such, 
for  instance,  as  the  Caen  stone  in  France,  is 
excavated  from  mines  running  far  beneath 
the  surface.  This  distinction  between  un- 
derground mines  and  open  workings  was  ex- 
pressly repudiated  in  Midland  R.  Co,  r. 
uaunohwood  Brick  d  Tile  Co.  L.  R.  20  Ch. 
Biv.  652,  and  in  Eext  v.  Qill,  L.  R.  7  Ch. 
699. 

The  ordinance  of  May  20,  1785,  authoriz- 
ing the  sale  of  lands  in  the  western  terri- 
tory, with  a  reservation  of  "one  third  part 
of  all  gold,  silver,  lead,  and  copper  mines, 
to  be  sold  or  otherwise  disposed  of,  as  Con- 
gress shall  hereafter  direct,"  was  evidently 
intended  as  an  assertion  of  the  right  of  the 
government  to  a  royalty  upon  the  more  val- 
uable metals — a  prerogative  which  had  be- 
longed to  the  English  Crown  for  centuries, 
though  there  confined  to  gold  and  silver, 
whi(£  were  only  considered  as  royal  metals, 
vri  and  having  its  origin  in  the  King's  preroff- 
Sative  of  coinage.  I  Bl.  Com.  394.  While 
•  intrinsically  the  precious* metals  are  tiie 
more  valuable,  in  the  aggregate,  the  non- 
precious  metals  have  probably  contributed 
as  much  or  more  to  the  general  wealth  of 
Che  country. 

A  division  of  lands  into  agricultural  and 
mineral  would  also  be  a  most  uncertain 
guide  to  a  proper  construction  of  the  word 
"mineral,"  since  most  of  the  lands  included 
in  the  limits  of  this  grant  are  neither  one 
nor  the  other,  but  desert  or  rocky  land,  of 
no  present  value  for  agriculture,  and  of  lit- 
tle value  for  their  mineral  deposits.  So, 
too,  the  general  reservations  in  the  earlier 
acts  of  ingress  of  lead  mines  and  saline 
springs  seem  to  have  been  dictated  by  the 
fact  uiat  those  were  the  only  valuable  min- 
erals known  to  exist  in  the  states  to  which 
the  acts  were  applied,  while  in  Michigan 


and  Wisoonsin  there  was  a  similar  reservit- 
tion  of  copper,  lead,  and  other  valuable  ores, 
which  were  Just  then  being  discovered  and 
made  available.  In  the  earlier  grants  of 
Congress  in  aid  of  railroads  there  was  gen- 
erally no  reservation  of  mineral  lands,  but 
in  the  grants  subsequent  to  1860,  to  the 
Lake  Superior  and  Padfie  roads,  through 
unsurveyed  and  almost  unknown  territories, 
a  reservation  was  invariably  made  of  lands 
suspected  of  being  rich  in  metals.  It  is 
quite  true  that,  had  it  not  been  for  the  ac- 
tual or  suspected  presence  of  these  metals. 
Congress  might  not  have  deemed  it  worth 
while  to  reserve  the  nonmetallie  mineral 
lands;  but  when  its  attention  was  called  to 
the  fact  that  valuable  mines  might  exist 
along  the  line  of  these  roads,  as  it  appears 
to  have  been  about  1860,  its  policy  was 
changed,  and  not  only  metalliferous,  but  all 
mineral  lands  were  reserved.  Subsequent 
to  that,  it  was  only  in  states  which  had  al- 
ready received  grants  without  reservation, 
or  in  known  agricultural  states,  that  such 
grants  continu^  to  be  made. 

Considerable  light  is  thrown  upon  the 
congressional  definition  of  the  word  "min- 
erals" b^  the  acts  subsequent  to  the  North- 
em  Pacific  grant  of  1864,  and  prior  to  tiie 
definite  location  of  the  line  in  1884.  The 
first  of  these  acts,  that  of  July  26,  1866  (14 
Stat,  at  L.  251,  chap.  262),  declares  that 
the  "mineral  lands"  of  the  public  domain 
shall  be  free  and  open  to  exploration  and 
occupation,  subject  to  such  rules  as  may  beei 
prescribed  by  law,  and  subject  also  to  the  3 
local  customs  or  rules  of  miners  in  th6*sev-* 
eral  mining  districts.  The  2d  section  pro- 
vides that  whenever  any  person  or  associa- 
tion of  persons  daim  a  vein  or  lode  of 
quartz,  or  other  rock  in  place,  bearing  gold, 
silver,  cinnabar,  or  copper,  he  shall  be  en- 
titled to  enter  such  tract  and  receive  a  pat- 
ent therefor,  npon  complying  with  certain 
preliminaries,  and  with  a  right  to  follow 
such  vein,  etc,  into  adjoining  lands.  'th% 
argument  made  in  this  connection  by  tha 
railway  company  would  oonfine  the  term 
"mineral  lands"  to  lands  bearing  sold, 
silver,  cinnabar,  or  copper,  which  would  ex- 
clude all  other  metalliferous  lands,  such  as 
contain  iron,  lead,  tin,  nickel,  platinum, 
aluminum,  eta, — a  limitation  wholly  inocm- 
sistent  with  the  use  of  the  word  "mineral" 
in  the  1st  section. 

This  act  was  amended  July  9,  1870  (10 
Stat,  at  L.  217,  chap.  235),  to  allow  the  en- 
try of  "placer"  claims,  "indoding  all  forms 
of  deposits,  excepting  veins  of  quartz,  or 
other  rock  in  place,"  and  declaring  that 
they  shall  be  subject  to  patent  under  the 
same  provisions  as  vein  or  lode  claims.  As 
placers  are  merely  superficial  deposits,  oc- 
cupying the  beds  of  ancient  rivers  or  val- 
leys, washed  down  from  some  vein  or  lode 
{United  States  ▼.  Iron  Silver  Min.  Co.  128 
U.  S.  673,  32  L.  ed.  67  L  9  Sup.  Ct  Bep. 
195),  this  act  has  little  bearing  upon  the 
present  case,  though  in  Freeeer  v.  Stoeeney, 
8  Mont.  508,  21  Pae.  20,  it  was  held  by  the 
supreme  court  of  Montana  to  authorise  tha 
locating  and  patenting  of  a  stone  quanj. 
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Another  act  having  a  more  important 
bearing  is  that  of  May  10,  1872  (17  Stat,  at 
L.  91,  chap.  152),  "to  promote  the  develop- 
ment of  the  mining  resources  of  the  United 
States,"  and  providing  in  the  Ist  section 
that  "all  valuable  mineral  deposits"  in  pub- 
llo  lands  ahould  be  open  to  exploration  and 
purchase,  according  to  the  local  customs  or 
rules  of  miners.  This  section  is  an  obvious 
extension  of  S  1  of  the  act  of  1866,  above 
cited,  by  substituting  the  words  "valuable 
mineral  deposits  in  lands"  for  the  words 
"mineral  lands,"  as  used  in  the  prior  ax:t. 
The  2d  section  is  also  in  line  with  the  2d 
section  of  the  act  of  1866,  and  provides  that 
"mining  daima  upon  veins  or  lodes  of 
quartz,  or  other  rode  in  place  bearing  gold, 
silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  deposits  heretofore  located,  shall 
be  governed  as  to  length  along  the  vein  or 
lode  by  the  customs,  regulations,  and  laws 
in  force  at  the  date  of  their  location." 
This  section,  like  S  2  of  the  act  of  1866,  is 
•uaoeptible  of  two  interpretations:  either 
that  the  words  "valuable  mineral  deposits" 
of  the  Ist  section  are  limited  to  the  par- 
ticular metals  described  in  the  2d  section, 
or  that  those  metals  stood  in  particular 
need  of  regulation  as  to  the  length  and 
e9  breadth  of  vein,  and  power  to  pursue  such 
g  veins  downward  vertically,  and  even  beyond 
•  the  vertical  side  lines  of  the  *  locations. 
This  appears  to  us  the  more  reasonable  in- 
terpretation. The  fact  that  no  such  limits 
were  imposed  on  veins  of  coal  or  other  min- 
erals or  metals  indicates,  not  that  the  act 
was  intended  to  be  confined  to  the  miner- 
als enumerated  in  S  2,  since  that  would  be 
a  dear  restriction  upon  the  words  "valuable 
mineral  deposits"  in  the  1st  section,  but 
that  these  particular  metals  stood  in  special 
need  of  limitation  and  protection. 

Equally  pregnant  with  meaning  is  the  act 
of  June  3,  1878  (20  SUt.  at  L.  89,  chap. 
151,  U.  S.  Comp.  SUt  1901,  p.  1545),  for 
the  sale  of  timber  lands  in  California,  Ore- 
gon, Nevcda,  and  Washington,  whi(^  pro- 
vides that  lands  "valuable  chiefly  for  tim- 
ber, but  unfit  for  cultivation,"  as  well  as 
lands  "valuable  chiefly  for  stone,"  may  be 
sold  in  quantities  not  exceeding  160  acres, 
with  a  proviso  excluding  mining  claims,  or 
lands  containing  cold,  silver,  dnnabar,  or 
coal.  This  was  followed  by  another  act, 
August  4,  1892  (27  Stat,  at  L.  348,  dian. 
375,  U.  S.  Comp.  Stat.  1901,  p.  1434),  au- 
thorizing the  entry  of  lands  "chiefly  valu- 
able for  building  stone,"  under  the  placer 
mining  laws,  and  extending  the  previous  act 
to  all  public  land  states.  This  act  was 
passed  after  the  line  of  the  road  had  been 
deflnitely  located,  and  consequently  has  no 
direct  bearing  upon  the  case,  and  can  only 
be  regarded  as  explaining  to  some  extent 
the  previous  reservation  of  all  lands  valua- 
ble for  mineral  deposits. 

Conceding  that  in  1864  Congress  may  not 
have  had  a  definite  idea  with  respect  to  the 
scope  of  the  word  "mineral,"  it  is  dear  that 
in  1884,  when  the  line  of  this  road  was  defi- 
nitely located,  it  had  come  to  be  understood 
as  iiusluding  all  lands  containing  "valuable 


mineral  deposits,"  as  well  as  lands  "chiefly 
valuable    for    stone,"    and    that    when    the 
grant  of  1864  first  attached  to  particular 
lands  by  the  definite  location  of  the  road  in 
1884,  the   railway  found    itself    confronted  J 
with  the  fact  that  the  word  "mineral"  hadS 
by  successive  dedarations  of  Congress^been* 
extended  to  indude  all  valuable  mineral  de* 
posits.    As  no  vested  rights  had  been  ac- 
quired by  the  railway  company,  prior  to  the 
definite  location  of  its  line,  it  took  the  lands 
in  question  encumbered  by  such  definitions 
as  (Congress  had  seen  fit  to  impose  upon  the 
word  "mineral,"  subsequent  to  1864. 

Indeed,  by  the  veiy  terms  of  the  granting 
act  of  July  2,  1804,  not  only  are  mineral 
lands  exdiided,  but  the  grant  is  limited  to 
those  lands  to  which  "the  United  States 
have  full  title,  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from 
pre-emption,  or  other  daims  or  rights,  at 
the  time  the  line  of  said  road  is  definiteltf 
fixed,  and  a  |)lat  thereof  filed  in  the  offioe 
of  the  Conunissioner  of  the  General  Land 
Oflioe."  It  results  from  this  Uiat  if,  before 
the  definite  location  of  the  road,  Congress 
had  withdrawn  certain  of  these  lands  from 
the  grant,  the  company  was  bound  by  suoh 
withdrawal  and  compelled  to  accept  other 
lands  in  lieu  thereof  within  the  indemnity 
limits  of  the  grant. 

In  construing  this  grant  we  must  not 
overlook  the  general  prindple  announced  in 
many  cases  in  this  court,  that  grants  froni 
the  soverdgn  should  receive  a  strict  oon- 
struction, — a  construction  which  shall  sup- 
port the  claim  of  the  government  rather 
than  that  of  the  individual.  Nothing 
passes  by  implication,  and  unless  the  lan- 
guage of  the  grant  be  dear  and  explidt  as 
to  the  property  conveyed,  that  construction 
will  be  adopted  which  favors  the  sovereign 
rather  than  the  grantee. 

The  rulings  of  the  Land  Department,  to 
which  we  are  to  look  for  the  contempora- 
neous construction  of  these  statutes,  nave 
been  subject  to  very  little  fiuctuation,  and 
almost  uniformly,  particularly  of  late  years, 
have  lent  strong  support  to  the  theory  of 
the  patentee,  that  the  words  "valuable  min- 
eral deposits"  should  be  construed  as  indud- 
ing  all  lands  chiefly  valuable  for  other  than 
agricultural  purposes,  and  particularly  sa 
induding  nonmetallic  substances,  among 
which  are  held  to  be  alum,  asphaltum* 
borax,  guano,  diamonds,  gypsum,  leslin, 
marble,  mica,  slate,  amber,  petroleum,  lime- 
stone, building  stone,  and  coal.  The  cases 
are  far  too  numerous  for  dtation,  and  there 
is  practically  no  conflict  in  them.  g 

The  decisions  of  the  state  coiirts  have  also  is 
favored  the  same* interpretation.  Thus,  in* 
Qibson  V.  Tysouy  5  Watts.  34,  chromate  of 
iron  was  held  to  be  included  in  a  reservatioo 
of  all  minerals.  In  Harticell  v.  Oammanf 
10  N.  J.  £^.  128,  64  Am.  Deo.  448,  a  grant 
of  "all  mines,  minerals  open  or  to  be 
opened,"  was  hdd  to  include  paint  stone,  on 
the  ground  that  it  was  valuable  for  its  min- 
eral properties, — the  court  distinctly  re- 
pudiating the  idea  that  the  term  should  be 
oonflned   to  metals   or  metallio  ores.    In 
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Funh  y.  BaldenuM,  63  Pa.  229,  and  in  QiU 
T.  Weston,  110  Pa.  313,  1  Atl.  921,  petro- 
leum was  held  to  be  mineral,  althougn  the 
act  authorizing  the  lease  of  mining  lands 
was  passed  before  petroleum  was  discovered. 
See  also  Gird  ▼.  California  OH  Co.  60  Fed. 
531.  The  same  principle  was  extended  in 
Westmoreland  d  C.  Natural  Qas  Co,  v.  De 
Witt,  130  Pa.  236,  5  L.  R.  A.  731,  18  Ati. 
724,  to  natural  gas,  which  was  said  to  be  a 
mineral  feros  naiurcB.  In  Armstrong  t. 
Lake  Champlain  Granite  Co.  147  N.  Y.  495, 
42  N.  E.  186,  a  conveyance  of  "all  minerals, 
and  ores,''  waa  held  to  include  granite  sub- 
sequently discovered  on  the  premises, 
though  it  would  not  pass  under  the  name  of 
"mineral  ores."  In  Johnston  v.  Harring- 
ton, 5  Wash.  78,  31  Pac  316,  the  supreme 
ooort  of  that  state  thought  it  would  hardly 
be  disputed  that  stone  waa  a  mineral, 
though  it  seems  inconsistent  with  the  sub- 
sequent case,  in  the  same  volume,  of 
Wheeler  v.  Smith,  5  Wash.  704,  32  Pac.  784, 
holding  that  the  term  "mineral"  was  only 
intended  to  embrace  deposits  of  ore. 

The  rulings  of  the  English  courts  hare, 
with  a  possible  exception  in  some  earlier 
cases,  adopted  the  construction  that  valua- 
ble stone  j^sed  under  the  definition  of  min- 
erals. Said  Baron  Parke  in  Rosse  v.  Wain- 
man,  14  Mees.  k  W.  859,  872:  The  term 
"minerals"  used  in  an  act  of  Parliament, 
seserving  to  the  lord  all  mines  and  min- 
erals, though  more  frequently  applied  to 
substances  containing  metals,  in  its  proper 
aense  includes  all  fossil  bodies  or  matters 
dug  out  of  mines;  and  Dr.  Johnson  says 
that  all  metals  are  minerals,  but  all  min- 
erals are  not  metals;  and  mines,  according 
to  Jacob's  Law  Dictionary,  are  quarries  or 
places  where  anything  is  digged ;  and  in  the 
year  book,  17  £dw.  III.,  chap.  7,  mmera  de 
fierre  and  de  charhon  are  apoken  of.  Beds 
9  of  stone,  which  may  be  dug  by  winning  or 
g  quarrying,  are  therefore  properly  minerals, 
•  and  so«we  think  they  must  be  held  to  be  in 
the  danse  in  question,  bearing  in  mind  that 
the  object  of  the  act  was  to  give  the  surface 
for  cultivation  to  the  commoners  and  to 
leave  in  the  lord  what  it  did  not  take  away 
for  that  purpose.  This  case  was  followed 
in  Micklethwait  v.  Winter,  6  Excfa.  644,  in 
which  the  same  act  of  Parliament  was  held 
to  include  stone  dug  from  quarries.  In 
Midland  R.  Co.  v.  Oheokley,  L.  R.  4  Eq.  19, 
stone  for  road  making  or  paving  was  held 
to  be  a  mineral,  the  Master  of  the  Bolls  ob- 
serving: "Stone  is,  in  my  opinion,  clearly 
a  mineral,  and  in  fact  everything  except  the 
mere  surface  which  is  used  for  agricultural 
purposes.  Anything  beyond  that>  which  is 
useful  for  any  purpose  whatever,  whether 
it  is  gravel,  marble,  fire  day,  or  the  like, 
oomes  within  the  word  'mineral'  when  there 
is  a  reservation  of  the  mines  and  minerals 
from  a  grant  of  land"  In  Midland  R.  Co. 
T.  Haunohicood  Briok  d  Tile  Co.  L.  R.  20 
Ch.  Div.  552,  brick  clay  was  held  to  be  a 
mineral;  and  in  Beast  v.  GiU,  L.  R.  7  Ch. 
699,  the  House  of  Lords  held  that  china 
day,  and  every  substance  whidi  may  be  ob- 
tained "from  underneath  the  aorface  of  the 
23  S.  C— 24. 


earth  for  the  purpose  of  profit,"  was  a  min- 
eral, "unless  there  is  something  in  the  con- 
text or  in  the  nature  of  the  transaction  to 
induce  the  court  to  give  it  a  more  limited 
meaning."  The  same  rule  was  applied  in 
several  analogous  cases  of  granite,  sand- 
stone, fiintstone,  and  in  other  similar  dr- 
cumstances.  Atty.  Gen.  v.  Welsh  Granite 
Co.  35  Week.  Bep.  617  (granite) ;  BeU  t. 
Wilson,  2  Drew.  &  S.  395  (sandstone) ; 
Tucker  v.  Linger,  L.  R.  8  App.  Cas.  508 
(fiintstone),  and  a  dozen  other  cases  to  the 
same  effect 

We  do  not  deem  it  necessary  to  attempt 
an  exact  definition  of  the  words  "minend 
lands"  as  used  in  the  act  of  July  2,  1864. 
With  our  present  light  upon  the  subject  it 
might  be  difficult  to  do  so.  It  is  suffident 
to  say  that  we  see  nothing  in  that  act*  or 
in  the  legislation  of  Congress  up  to  the  time 
this  road  waa  definitely  located,  which  can 
be  construed  aa  putting  a  different  defini- 
tion upon  these  words  from  that  generally 
accepted  by  the  text  writers  upon  the  sub- 
ject. Ind€^,  we  are  of  opinion  that  this 
legislation  consists  with,  rather  than  op- 
poses, the  overwhelming  wdght  of  author- 
ity to  ^e  effect  that  mineral  lands  indude,g 
not  merdv  metalliferous  lands,  but  all  such  id 
aa  are  diiefly*valuable  for  their  deposits  of* 
a  mineral  diaracter,  which  are  useful  in  the 
arts  or  valuable  for  purposea  of  manufac- 
ture. 

The  decree  of  the  Court  of  AppeaU  if 
therefore  affirmed. 

Mr.   Justice   Brewer   and   Mr.   Jiutiee 
PeeUiaat  dissented. 


""""""  (188  U.  8.  620) 

HAHRY  J.  JAQUITH,  Trustee  in  Bank- 
ruptcy of  William  S.  Franklin,  Bank* 
rapt»  Appt., 

V, 

CliARENGE  W.  ROWLET  et  aL 

Bankruptcy — juriadietion  of  hankrvptcy 
^mrt-— ad««rse  claimant — enjoining  pn>- 
eeedings  in  eUUe  courts. 

1.  The  surety  on  a  bankmpt's  ball  bond,  la 
whose  hands  property  was  deposited  by  the 
bankrupt  to  indemnify  him  for  his  liability, 
Is  an  adverse  claimant  within  the  meaning  of 
the  bankruptcy  act  of  1898,  if  23a,  h  (80 
Stat  at  L.  &52,  chap.  641,  U.  S.  Oomp.  Stat 
1901,  p.  3481),  and  cannot  be  proceeded 
against  la  the  bankmptcy  court  unless  by 
his  consent,  as  provided  for  therein. 

2.  A  court  of  bankmptcy  Is  without  jurisdiction 
to  enjoin  the  plaintiffs  in  suits  against  the 
bankrupt  In  tho  state  courts  from  collecting 
their  Judgments  from  the  surety  on  the  bank- 
rupt's ball  bond. 

[No.  81J 
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Decided  February  tS,  1905. 
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chiuetto  to  review  a  judgment  whidi  die- 
missed  for  want  of  iansdiction  a  petition  to 
enjoin  proceedings  in  a  state  court,  and  to 
compel  the  surety  on  a  bankrupt's  bail  bond 
to  pay  over  to  the  trustee  in  bankruptcy 
money  deposited  in  his  hands  to  indemnify 
him  for  bis  liability.    Affirmed. 

Statement  by  Mr.  Justice  IPeckhojokt 
The  appellant  herein  was  appointed  a 
trustee  in  bankruptcy  by  the  United  States 
district  court  in  Massachusetts  on  Septem- 
ber 18,  1900,  and  his  bond  was  approved  on 
the  2lBt  of  that  month.  The  bankrupt  was 
duly  adjudged  such  on  August  16,  1000; 
and  at  the  date  of  that  adjudication  there 
were  pending  in  the  superior  court  of  Mas- 
sachusetts, for  Middlesex  county,  two  suits, 
—one  of  E.  W.  Thayer  against  the  bank- 
rupt, in  which  a  bail  bond  had  been  taken 
•n  November  14,  1899,  and  the  other  a  suit 
•f  E.  F.  Flanders  against  the  bankrupt,  in 
which  case  a  bail  bond  had  also  been  taken 
on  that  day;  and  in  order  to  protect  the 
flurety,  Joseph  P.  Silsby,  Jr.,  on  the  bail 
bond  in  each  of  the  two  cases,  the  bankrupt 
on  the  same  day  deposited  in  the  hands  of 
the  surety  the  two  sums  of  $148  in  the 
Tlmyer  suit  and  $125  in  the  Flanders  suit. 
These  sums  were  to  be  held  to  indemnify 
the  surety  in  each  case,  respectively,  if  the 
bankrupt  avoided  the  bail  bond.  After  the 
adjudication  in  bankruptcy  these  suits  pro- 
^ceeded  to  judgment  in  the  state  court,  and 
g  the  plaintiffs  took  out  execution,  which  they 
•  are  seeking  to  enforoe^against  the  surety  on 
the  bail  bond,  but  not  against  the  bankrupt 
himself. 

At  the  first  mectinfl;  of  the  creditors  the 
plaintiff  Thayer  in  the  suit  in  the  state 
oourt  against  the  bankrupt  appeared  in  the 
bankruptcy  court  and  proved  her  claim  for 
$150.  Flanders,  the  plaintiff  in  the  other 
suit  in  the  state  court,  did  not  appear  or 
prove  his  claim.  After  the  appointment  of 
the  trustee,  and  without  leave  of  the  bank- 
ruptcy court,  and  without  notice  to  or  the 
knowledge  of  the  trustee,  the  plaintiff  in 
each  of  the  two  suits  took  judgment  l>y  de- 
fault in  the  state  court.  Upon  learning  of 
the  entry  of  the  judgments  the  trustee  noti- 
fied the  surety  not  to  pay  the  money  over, 
and  then,  in  the  name  of  the  bankrupt,  pe- 
titioned the  state  court  to  vacate  the  judg- 
ment and  to  order  the  execution  retumea, 
which  the  state  court  refused  to  do;  and 
thereupon  the  trustee  filed  his  petition  in 
the  district  court  of  the  United  States  for 
the  district  of  Massachusetts  against  the 
plaintiffs  in  the  two  suits,  their  attorney, 
and  the  surety,  setting  up  that  the  prosecu- 
tion of  the  suits  in  the  state  court  was  con- 
trary to  the  provisions  of  the  bankruptcy 
act  and  a  contempt  of  court  and  praying 
that  the  plaintiffs  and  their  attorney  be  en- 
Joined  from  collecting  the  judgments,  and 
that  the  surety  be  enjoined  from  paying  the 
monev  in  his  hands,  and  that  the  parties 
plaintiffs  in  the  judgments  and  their  attor- 
ney be  adjudg^  in  contempt,  etc.  This 
motion  was  denied  and  the  restraining  or- 
der refused. 


The  petition  waa  suboequently  amended 
bv  leave  of  the  court  so  aa  to  ask  chat  tht 
plaintiffs  and  their  attorney  in  tho  atata 
suits  be  enjoined  from  collecting  the  Judg- 
ments, or  inaking  any  levy  under  the  eocecu* 
tion,  or  taking  anv  further  proceedings 
therein  pending  the  further  and  final  deter- 
mination of  the  court  in  bankruptcv  upon 
the  petition  of  the  trustee,  and  alao  that  tha 
surety,  Joseph  P.  Silsby,  Jr.,  be  ordered  to 
pay  over  to  the  trustee  the  funds  deposited 
m  his  hands;  ^so  that  the  several  plaintiffs 
in  the  state  suits  be  ordered  to  appear  be- 
fore the  referee  in  bankruptcy  and  prove 
their  claims  against  his  estate  and  estsiblish 
their  liens,  if  any,  upon  the  funds  paid  over 
to  the  trusUs  by  Joseph  P.  Silsby,  Jr.  This 
amended  petition  omitted  the  prayer  thatd 
the  plaintiffs  in  the  suits  in  the  state  court  g 
might ^be  adjudged  guilty  of  contempt,  etc.* 
Upon  the  petition  aa  amended  a  motion  for 
a  rehearing  was  made  and  panted,  and  the 
appellees  appeared  and  objected  that  the 
court  had  no  jurisdiction  in  the  matter  of 
the  petition,  and  after  ar^uFiient  the  court 
so  held  and  denied  the  petition  for  want  of 
jurisdiction  only,  and  allowed  an  appeal  to 
this  court. 

In  dismissing  the  petition  the  district 
judge  certified  that  the  following  questions 
arose  before  him,  namely: 

"1.  Do  the  provisions  of  the  2d  clause  of 
i  23  of  the  act  of  Congress  known  as  the 
bankruptcy  act  of  1898  control  and  limit 
the  jurisdiction  of  the  several  district 
courts  of  the  United  States,  so  that  said 
courts  cannot  permanently  enjoin  a  creditor 
of  the  bankrupt  who  %a«  proved  his  debt  in 
the  bankrupt^  court,  from  collecting  a 
judgment  recovered  in  the  state  court,  and 
from  making  levy  under  an  execution  taksn 
out  on  said  judgment;  and  do  they  limit 
the  jurisdiction  of  the  said  courts  so  that 
these  courts  may  not  require  said  creditor 
to  submit  the  controvert  to  their  judg- 
ment? 

**2,  Do  the  provisions  of  the  2d  clauss  of 
S  23  of  the  act  of  Congress  known  as  the 
bankruptinr  act  of  1898  control  and  limit 
the  jurisdiction  of  the  several  dislziet 
courts  of  the  United  States,  so  that  «dd 
courts  cannot  permanently  enjoin  a  creditor 
of  the  bankrupt  who  has  not  proved  his 
debt  in  the  baiikniptiy  court,  from  collect- 
ing a  judgment  recovered  in  the  stats  lourti 
and  from  makins  levy  under  execution 
taken  out  on  said  judgment ;  and  do  they 
limit  the  jurisdiction  of  the  said  courts  so 
that  these  courts  may  not  require  said  cred- 
itor to  submit  the  controversy  to  their  judg- 
ment? 

"3.  Do  the  provisions  of  the  2d  clauss  of 
i  23  of  the  act  of  Congress  laiown  as  the 
bankruptcy  act  of  1898  control  sad  limit 
the  jurisdiction  of  the  several  district  courts 
of  the  United  States  over  controversies 
betMeen  the  trustee  and  a  third  person  in 
the  possession  of  property  allecMl  to  be- 
long to  the  bankrupt,  it  being  uso  alle^pl 
that  said  third  person  has  no  beneficial  in- 
terest in  the  saia  property,  but  has  the  sole 
duty  of  paying  or  delivering  it  over  in  sst- 
tlement  of  the  debts  of  the  bankrupt  T 
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§  ''4.  Oan  the  dirtrict  eonrt  ef  the  United 
•  Btatea  entertain^juriediction  of  prooeedinffs 
on  petition  by  a  trustee  in  bankruptcy  to 
recover  property  alleged  to  belong  to  the 
bankrupt,  but  held  under  a  claim  of  lien  or 
security  bjr  the  bankrupt's  creditor,  or  by 
third  parties  for  the  benefit  of  said  credit- 
orsT 

"5.  Can  the  district  court  for  the  district 
of  Massachusetts  take  Jurisdiction  over  this 
suit  as  it  now  stands  on  record  f' 

Mr.  Henrj  J.  Jaqvitlft  for  appellant. 
Mr.  Glarence  W*  Rowley  for  appellees. 

Mr.  Justice  PeoTiliain,  after  making  the 
foregoing  statement  of  facts,  deliverea  the 
opimon  of  the  court. 

This  proceeding  is  governed  by  the  prin- 
ciples decided  in  Bardea  y.  First  Nat.  Bankf 
178  U.  S.  524,  44  L.  ed.  1176,  20  Sup.  Ct. 
Bep.  1000;  Bryan  ▼.  Bemheimer,  181  U.  8. 
188,  45  L.  ed.  814,  21  Sup.  a.  Rep.  557, 
and  Mueller  y.  Nugent,  184  U.  S.  1,  46  L. 
ed.  405,  22  Sup.  Ct  Rep.  269. 

The  objection  that  it  is  not  a  suit  within 
the  meamng  of  the  23d  section  of  the  bank- 
ruptcy law  is  without  force.  The  proceed- 
ing was  a  summary  application  to  the  court 
in  bankruptcy  to  grant  an  order  in  a  mat- 
ter, the  result  of  the  ffranting  of  which 
would  be  to  immediately  take  from  the 
surety  moneys  which  had  been  deposited 
with  him  before  the  commencement  of  the 
proceedings  in  bankruptcy,  and  thus  com- 
pel him  u>  come  into  the  bankruptcy  court 
lor  the  litigation  of  questions  as  to  his  right 
to  retain  the  money  claimed  b^  him.  It 
would  also  enjoin  the  plaintiffs  in  the  state 
waits  from  proceeding  to  collect  their  judg- 
ments from  the  surety  in  the  bail  lx>nds. 
To  extend  such  a  I'urisdiction  over  an  ad- 
I  claimant  would  be  within  the  prohibi- 
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tion  of  i  23,  a  and  h,  [30  Stat  at  L.  552, 
chap.  541,  U.  8.  Comp.  Stat  1901,  p.  3431], 
whether  such  jurisdiction  were  exerted  by 
an  action  strictly  so-called  or  by  a  sum- 
mary application  to  the  court  in  bajikrupt- 
CT.  It  IS  the  exercise  of  jurisdiction  which 
tne  section  prohibits,  and  the  particular 
method  of  procedure  in  the  court  is  inmia- 
teriaL  The  surety  in  whose  hands  the 
money  was  deposited  to  indemnify  him  for 
^  his  liability  on  the  bail  bond  was  an  adyerse 
g  claimant  within  the  meaning  of  that  sec- 
•  tion  of  the  act,  and  could  not  be  ^proceeded 
a^inst  in  the  bankruptpy  court  unless  by 
his  consent,  as  provided  for  therein.  It  is 
not  necessary,  in  order  to  be  an  adverse 
claimant,  that  the  surety  should  claim  to 
be  the  absolute  owner  of  the  property  in  his 
possession.  It  is  sufficient  if,  as  in  the 
present  case,  the  money  was  deposited  with 
nim  to  indemnify  him  for  his  liability  upon 
the  bail  bond,  and  that  liability  had  not 
been  determined  and  satisfied.  If  the  trus- 
tee desires  to  test  the  question  of  the  right 
of  the  surety  to  retain  the  money,  he  must 
do  so  in  acoordancs  with  the  provisions  of 
the  section  of  the  bankrupt  law  above  re- 
ferred to. 

Bruan  v.  Bemheimer,  181  U.  S.  188,  45 
L.  6(L  814,  21  Sup.  Ct  Bep.  557,  does  not, 


BO  far  as  the  question  here  iayohred  is  eon- 
cemed,  touch  or  limit  the  decision  in  Barde$ 
y.  First  Nat.  Bank,  178  U.  &  524,  44  L.  ed. 
1176,  20  Sup.  Ct  Rep.  1000. 

In  Mueller  y.  Nugent,  184  U.  Sw  1,  46  L. 
ed.  405,  22  Sup.  Ct.  Rep.  269,  it  was  claimed 
that  where  property  of  a  bankrupt  came 
into  the  hands  of  a  third  party  before  the 
filing  of  the  petition  in  bankruptcy,  as  tha 
agent  of  the  bankrupt,  and  to  which  the 
agent  asserted  no  adverse  daim,  the  bank- 
ruptcy court,  nevertheless,  had  no  power  by 
summary  proceedings  to  compel  the  surren- 
der of  the  property  to  the  trustee  in  bank- 
ruptcy duly  appointed.  In  regard  to  this 
claim  it  was  said  by  the  court,  through  Mr. 
Chief  Justice  Fuller,  as  follows: 

''In  other  words,  the  question  reduces  it- 
self to  this:  Has  the  bankruptcy  court  the 
power  to  compel  the  bankrupt  or  his  agent 
to  deliver  up  money  or  other  assets  of  the 
bankrupt,  in  his  possession  or  that  of  some 
one  for  him,  on  petition  and  rule  to  show 
cause?  Does  a  mere  refusal  by  the  bank- 
rupt or  his  agent  so  to  deliver  up  oblice  the 
trustee  to  resort  to  a  plenary  suit  in  the 
circuit  court  or  a  state  court,  as  the  cass 
may  be?  If  it  be  so,  the  srant  of  jurisdic- 
tion to  cause  the  estates  of  bankrupts  to  be 
collected,  and  to  determine  controversies  re- 
lating thereto,  would  be  seriously  impaired, 
and,  in  many  respects,  rendered  practically 
inefficient  The  bankruptcy  court  would  be 
helpless  indeed  if  the  bare  refusal  to  turn 
over  could  conclusively  operate  to  drive  the 
trustee  to  an  action  to  recover  as  for  an  in- 
debtedness, or  a  conversion,  or  to  proceed- m 
ings  in  chancenr,  at  the  risk  of  the  accom-3 
paniments  of  delay,  complication,* and  ex-* 
pense  intended  to  be  avoided  by  the  simpler 
methods  of  the  bankrupt  law. 


'niie  position  now  taken  amounts  to  no 
more  than  to  assert  that  a  mere  refusal  to 
surrender  constitutes  an  adverse  holding  in 
fact  and  therefore  an  adverse  claim  ^nien 
the  petition  was  filed,  and  to  that  we  eao- 
not  give  our  assent 

'^n  this  case,  however,  respondent  as- 
serted no  right  or  title  to  the  property  be- 
fore the  referee,  and  the  circumstances  un- 
der which  he  held  possession  must  be  ac- 
cepted as  found  by  the  referee  and  the  dis- 
trict court 


"In  the  case  before  us,  William  T.  Nugent 
held  this  money  ss  the  agent  of  his  father, 
the  bankrupt,  and  without  any  claim  of  ad- 
verse interest  in  himself.  If  it  was  compe- 
tent to  deal  with  Davidson,  the  assignee  in 
the  case  of  Bryan  v.  Bemheimer,  by  sum- 
mary proceedings,  William  T.  Nugent  could 
be  dealt  with  in  the  same  way." 

In  other  words,  Nugent'a  Case  simply 
holds  tha±,  where  the  agent  held  money  be- 
longing^ to  the  b&nkrupt,  to  which  he  made 
no  claim,  but  simply  refused  to  give  up  the 
property,  which  he  acknowledged  belonged 
to  the  bankrupt,  the  bankruptcy  court  had 
power,  by  summary  proceedings,  to  order 
him  to  deliver  such  property  to  the  tmstee 
in  bankruptcy. 
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The  case  before  na  is  wholly  different. 
The  surety  claims  the  right  to  hold  the 
money  as  asainst  everybody  until  his  liabil- 
ity on  the  bail  bond  is  satisfied,  and  that 
claim  is  adverse  to  any  claim  that  the  trus- 
tee may  make  upon  him  for  the  money 
which  is  to  indenmify  him  as  stated. 

There  is  no  difference  between  the  two 
plaintiffs  in  the  state  court  on  account  of 
one  having  proved  her  claim  in  bankruptcy 
and  the  other  having  failed  so  to  do.  She 
did  not  waive  her  claim  against  the  surety 
in  the  bail  bond  even  by  implication,  but, 
on  the  contrary,  stated  that  she  intended  to 
retain  the  same. 

9     If  the  trustee  has  the  right  to  obtain  pos- 
J  session  of  the  money  from  the  surety,  he 
^  must  assert  it  in  accordance  with  the^pro- 
visions  of  {  23  of  the  bankruptcy  act,  and 
not  by  this  summary  proceeding  in  bank- 
ruptcy. 

The  plaintiffs  in  the  suits  in  the  state 
court  had  the  right  to  proceed  to  judgment 
in  that  court  and  to  collect  their  judgments 
against  the  surety  on  the  bail  bond,  and 
the  court  in  bankruptcy  had  no  power  to 
prevent  such  proceedings  in  suits  over 
which  the  state  court  had  full  cognizance. 
Eyster  v.  Oaff,  91  U.  S.  521,  23  L.  ed.  403, 
cited  in  Bardes  v.  First  Nat.  Bank,  178  U. 
&  524,  44  L.  ed.  1176,  20  Sup.  Ct.  Rep. 
1000. 

Our  conclusion  is  that  the  District  Ck>urt 
was  without  jurisdiction  in  the  matter  sub- 
mitted to  it  in  the  petition  of  the  trustee, 
and  its  decree  dietntssing  8tich  petition  for 
ioaatt  of  jturisdiotion  is  therefore  affirmed. 


(188  U.  S.  567) 

GEORGE  C.  RANKIN«  as  Receiver  of  the 
Elmira  National  Bank,  Plff,  in  Err,, 

V, 

CHASE  NATIONAL  BANK. 

Payment  —  in  embezzled  currency  —  bona 
fides — recovery  by  ovoner — banks — cash- 
ier's implied  authority — inapplicable  in- 
struction, 

1.  One  who  has  in  good  faith  i^eceived  currency 
In  payment  of  an  existing  debt  cannot  be 
compelled  to  make  repayment  becanss  it  sub- 
sequently appears  that  such  currency  had 
been  embezzled  by  the  one  who  made  the 
payment. 

3.  To  chaiise  the  jory  that  the  authority  of  a 
bank  cashier  to  draw  a  draft  In  his  official 
capacity  In  his  Individual  favor  may  be  im- 
plied from  the  coarse  of  previous  business  is 
error  which  requires  the  reversal  of  a  Judg- 
ment which  sustains  the  right  of  a  collecting 
bank  to  retain  the  proceeds  In  payment  of 
his  Individual  debt,  where  such  draft  was  In 
fact  not  drawn  to  his  Individual  order,  but 
by  him  as  cashier  to  his  order  as  cashier, 
and  Indorsed  for  deposit  to  his  credit  as 
cashier. 

[No.  106.] 

Argued  December  3,  4t  ^902,    Decided  Feb- 
ruary W,  1909, 

IN  ERROR  to  the  United  States  Cimiit 
Court  of  Appeals  for  the  Second  Circuit 


to  review  a  Judgment  which  affirmed  a  judg- 
ment of  a  Circuit  Court  in  an  action  by  a 
receiver  of  a  national  bank  for  a  lesser  sum 
than  claimed  in  the  complaint.  Revered, 
and  remanded  to  the  Circuit  Court  for  a 
new  trial. 

See  same  case  beloWj  46  C.  C.  A.  683«  108 
Fed.  987. 

Statement  by  Mr.  Justice  White:  S 

•On  the  23d  day  of  May,  1893,  the  El-» 
mlia  National  Ba!nk  of  Elmira,  New  York, 
failed,  and  a  receiver  was  shortly  there- 
after appointed.  At  the  date  of  the  failure, 
on  the  face  of  the  ledger  of  the  Chase  Na- 
tional Bank  of  New  York  city,  there  was  a 
balance  to  the  credit  of  the  Elmira  bank 
which  was  paid  with  interest  at  6  per  cent» 
as  previously  agreed  on.  The  receiver  at 
the  time  of  this  payment,  asserted  that  he 
was  entitled  to  a  larger  sum.  This  being 
disputed  by  the  Chase  bank,  the  present  suit 
was  brought.  In  substance  the  cauae  of  ac- 
tion was  oased  upon  the  averment  that  tbm 
Chase  bank  had  wrongfully  charged  the  ao- 
count  of  the  Mmira  bank  with  a  check  for 
$15,012.50.  The  answer,  whilst  admitting 
the  charging  of  the  check,  asserted  its  valid- 
ity. In  addition,  it  was  averred  that,  even 
although  the  dieck  had  not  been  le^ly 
charged,  the  Ehnira  bank  was  not  entitled 
to  recover^  because  at  the  time  the  check, 
was  debited  to  its  account,  and  as  a  result 
of  such  charge,  two  credit  items«  one  of 
$8,000  and  the  other  of  $7,000,  had  been  put 
to  the  account  of  the  EUmira  bank,  to  which  a 
it  otherwise  would  not  have  been  entitled,  g 
and*  hence  the  check  had  been  counterbal-* 
anced  by  the  credits  in  question.  There  was 
verdict  and  judgment  in  favor  of  the  Chase 
bank,  and  the  case  was  taken  by  the  Elmira 
bank  to  the  circuit  court  of  appeals.  That 
court  decided  that  the  trial  court  had  cor- 
rectly instructed  the  Jury  that  the  check 
for  $15,012.50  was  void,  and  therefore  had 
been  illegally  debited  to  the  Elmira  bank. 
The  couix,  moreover,  held  that  the  court  be- 
low was  right  in  instructing  that  the  two 
credit  items«  referred  to  in  the  answer, 
could  be  retained  by  the  Chase  bank  if  the 
sum  thex^of  belonged  to  that  bank,  whi<^ 
had  given  credit  to  Elmira  for  the  amount 
solely  us  a  counter  entry  to  the  chaige  of 
the  check  for  $15,012.50.  The  judgment 
was,  however,  reversed,  and  a  new  trial  or- 
dered, because  it  was  concluded  there  was 
no  proof  from  which  the  jury  could  have  in- 
ferred that  the  Chase  bank  had  a  right  to 
retain  the  $7,000  item.  43  C.  C.  A.  496, 
104  Fed.  214.  On  the  new  trial  the  case 
made  was  as  follows: 

J.  J.  Bush,  who  was  the  cashier  of  the  El- 
mira bank,  borrowed  for  his  individual  ac- 
count from  the  Chase  bank  a  sum  of  money, 
and  his  debt,  evidenced  by  his  demand  note, 
secured  by  stock  of  the  Elmira  bank  as  col- 
lateral, amounted,  on  the  4th  of  May,  1893, 
in  principal  and  interest,  to  a  sum  slightly 
exceeding  $15,000.  On  that  day  Porter,  the 
vice  president  of  the  Chase  bank,  through 
the  long-distance  telephone,  called  Bush  at 
Elmira,  and  requested  that  he  either  pay 
his   debt    or    furnish    additional    seeority. 
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Bosh  repUed  that  he  would  come  to  New 
York  city  on  the  next  momins  and  settle 
the  matter.  On  the  morning  oi  the  5th  of 
May  he  appeared  at  the  office  of  the  Chase 
bank  and  offered  to  Porter,  the  vice  presi- 
dent, $8,000  in  cash  and  a  draft  for  $7,000, 
signed  by  Bush  as  cashier  of  the  Elmira 
bank,  drawn  on  the  Quaker  City  National 
Bank  of  Philadelphia.  The  vice  president 
stated  to  Bush  that  the  draft  on  Philadel- 

?ihia  was  not  equivalent  to  cash,  because  of 
he  disturbed  financial  condition  prevailing 
in  Philadelphia,  and  hence  declined  to  re- 
ceive the  draft  in  payment  of  the  note.  It 
was  thereupon  agreed  that  Bush  would  give 
his  individual  check  on  the  Elmira  bank  for 

Sthe  principal  and  interest  of  his  debt;  that 
^this  check  should  be  by  him  certified  and 
«  made  payable  at  the^Chase  bank ;  that  the 
cash  offered  should  be  received,  and  that 
the  check  and  cash  should  be  at  once  put, 
respectively,  to  the  debit  and  credit  of  the 
account  of  the  Elmira  bank.  It  was  also 
understood  that  the  draft  on  Philadelphia 
should  be  taken,  and  when  collected  its  pro- 
ceeds should  be  credited  to  the  Ehnira  ac- 
count. Thereupon  a  check  was  drawn  by 
Bush  individually  on  the  Elmira  bank. 
Across  the  face  of  this  check  the  following 
was  written: 

Certified  and  accepted  May  6,  1893. 
Payable  at  Chajse  National  Bank,  New 
York.  Elmira  National  Bank. 

By  J.  J.  Bush,  Cashier. 

There  was  conflict  in  the  testimony  as  to 
whether  the  $7,000  draft  on  Philadelphia, 
filled  by  Bush  as  cashier,  was,  when  first 
offered  by  him,  payable  to  his  individual  or- 
der or  to  his  order  as  cashier.  The  officer 
of  the  Chase  bank  testified  that  when  the 
draft  was  first  offered  it  was  payable  to 
Bush's  individual  order,  and  that  it  was 
subseouently  changed  so  as  to  make  it 
payable  to  the  order  of  Bush  as  cash- 
ier, to  carry  out  the  settlement  agreed 
upon.  There  was  no  confiict,  however, 
in  the  proof,  showing  that  the  draft  on 
Philadelphia,  as  actually  handed  to  the 
Chase  bank,  was  drawn  by  Bush  as  cajshier 
of  the  Elmira  bank  to  his  own  order  as  sucU 
cashier,  and  was  indorsed  by  him  as  cash- 
ier for  deposit  in  the  Chase  bank.  The 
$8,000  in  cash,  having  been  received  from 
Bush,  was  at  once  credited  to  the  account 
of  the  Elmira  bank,  and  also  at  once  the 
account  of  that  bank  was  debited  with 
Bush's  individual  and  certified  check  for  the 
$15,012.60.  As  the  account  of  the  Elmira 
bank  had  to  its  credit  a  sum  more  than  suf- 
ficient to  pay  the  check,  it  restdted,  upon 
the  assumption  of  the  legality  and  good 
faith  of  the  Chase  bank  m  charging  the 
cheek,  that  it  at  once  received  the  full 
amount  of  the  debt  due  it  by  Bush.  The 
draft  on  Philadelphia  was  forwarded  for 
collection  and  was  thereafter  paid,  and  the 
proceeds  put  to  the  credit  of  the  account  of 
the  Elmira  bank.  It  was  shown  that  on 
the  6th  of  May,  when  Bush  drew  and  cer- 
tified his  individual  check  on  the  Elmira 
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bank  for  $16,012.60,  Mb  depodt  account  withg 
that  bank^waa  overdrawn.  It  was  shown* 
that  at  various  times,  covering  a  considera- 
ble i>eriod.  Bush  had  drawn,  as  cashier  of  the 
Elmira  bank,  a  number  of  checks  for  a  small 
amount,  each  to  his  individual  order,  and 
had  used  such  checks  to  pay  his  personal 
debts,  and  there  was  also  proof  tending  to 
show  that  the  officers  and  directors  of  the 
Elmira  bank  knew,  or  had  reason  to  know, 
that  such  checks  had  been  drawn  by  the 
cashier.  Other  checks  were  also  offer^ 
from  which  it  was  contended  the  inference 
of  implied  authority  could  be  legitimately 
drawn.  It  was  shown  that  the  Elmira  bank 
had  no  knowledge  of  the  drawing  of  the 
check  of  $15,012.50,  and  the  fact  that  such 
check  had  been  charged  by  the  Chase  bank 
to  its  account  was  only  lesmed  after  the 
failure  of  the  Elmira  bank,  when  the  Chase 
bank  rendered  its  account  to  the  receiver. 
It  was  also  shown  that  Bush,  the  cashier, 
had,  on  the  evening  of  the  4th,  or  the  morn- 
ing of  the  6th  of  May  taken  the  $8,000  of 
ctuah  which  he  paid  to  the  Chase  bank  from 
the  funds  of  the  Elmira  bank. 

The  court  instructed  the  jury  that  the 
check  for  $16,012.60  was  void  as  to  the  El- 
mira bank,  ''because  it  was  the  certification 
of  the  cashier's  individual  check,  given  and 
received  for  his  individual  benefit,  with  no 
authority  ei^.her  to  certify  or  to  make  it 
payable  elsewhere  than  at  the  office  of  the 
Elmira  National  Bank.  .  .  .  There  is 
no  evidence  tending  to  show  that  Bush  had 
any  real  or  apparent  authority  for  this  cer- 
tification or  to  make  the  check  payable  at 
the  office  of  the  defendant.  .  .  .  The 
certification  b^  a  cashier  of  his  own  indi- 
vidual check  18  void,  irrespective  of  the 
question  whether  he  had  funds  in  the  bank 
to  meet  it,  for  he  could  not  act  in  record 
to  the  same  check  in  two  capacities,  both  as 
drawer  and  as  indorser,  to  bind  the  bank 
for  its  i^ymenL" 

To  this  instruction  of  the  court  no  excep- 
tion was  reserved  by  the  defendant.  Hav- 
ing thus  eliminated  the  check  of  $15,012.50 
from  the  account,  the  court  said: 

"The  importance  of  this  case  turns  upon 
another  set  of  facts,  to  which  I  will  now 
call    your    attention.    You    will    see    thai 
Bush,  as  cashier^  certified  his  own  individ- 
ual check  for  $1 6,012 J50,  and  that  he  left 
the  currency,  $8,000,  and  the  Quaker  Citysi 
draft  for    $7,000.    Conseq^uently,    whatever^ 
is  to  be  found  about  the^liability  of  the  de-* 
fendant  to  repay  $15,000,  there  is  no  auea- 
tion  that  it  is  liable  to  repay  $12.60  ana  in- 
terest from  May  6,  1893,  and  your  verdict 
will  be  for  the  plaintiff  for   that   sum   at 
least." 

To  this  charge  also  no  exception  was  re- 
served by  the  defendant.  The  court  then 
proceeded : 

''The  questions  in  the  case  beyond  the 
$12.50  are  in  regard  to  the  right  of  the 
Chase  National  Bank  to  retain  the  $8,000 
in  currency  and  the  $7,000  draft.  You  wifl 
see  that,  with  the  exception  of  this  $12.50, 
I  put  the  case  as  though  when  Bush  cams 
in  with  his  bag  containing  $8,000  in  cur^ 
rency  and  $7,000  in  a  draft,  those  two,  the 
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ourreiKy  and  the  draft  bad  been  reeeiyed 
br  Porter  and  credited  upon  the  note,  and 
thin  form,  this  illegal,  improper  form  of  tak- 
ing Bush's  individual  dusck  and  having  it 
certified  by  himself  as  eaahier^  had  not  been 
gone  into.  The  questions  in  the  case  b^ond 
the  $12.50  are  in  regard  to  the  right  of  the 
Chase  National  Ba^  to  retain  the  $8,000 
in  currency  and  the  $7,000  draft.  Now, 
this  money,    this    currency,    was    without 

auestion  taken  by  Bush  from  the  vaults  of 
tie  Elmira  bank  without  authority,  and 
was  its  property,  but  inasmuch  as  it  was 
currency  or  money,  bank  bills,  if  it  was  re- 
ceived by  the  defendant  in  good  faith,  in 
due  course  of  business  and  for  the  payment 
of  a  valid  debt^  the  defendant  is  not  sub- 
jected to  the  risk  of  repayment  to  the  ner- 
son  from  whom  it  was  lUegallY  obtained.'' 
Coming  to  consider  the  arait  for  $7,000, 
the  court  first  called  the  attention  of  the 
jury  to  the  fact  that  there  was  some  dispute 
in  the  testimony  aa  to  whether  this  draft, 
when  originally  offered  by  Bush  to  the 
Chase  be^  in  part  payment  of  his  debt, 
was  drawn  to  his  individual  order  or  to  his 
order  aa  cashier,  but  expressed  an  opinion 
that  it  was  sati^actorily  established  by  the 
teetimonv  adduced  by  the  Chase  bank  that 
the  draft,  when  first  offered  to  that  bank, 
waa  drawn  to  Bush's  individual  order,  and 
that  the  adding  of  the  word  "cashier"  after 
the  name  of  Bush,  eo  aa  to  make  it  payable 
to  him  as  cashier,  was  subsequently  done, 
and  that  such  also  waa  the  case  as  to  the 
indorsement  on  the  draft  making  it  payable 
for  deposit  in  the  Chase  National  Bank  to 
10  the  credit  of  Bush,  cashier,  that  is,  of  the 
S  Elmira  bank.  The  court,  however,  in- 
•  structed  the  jury  that*in  any  event  the  ad- 
dition of  the  word  cashier  upon  the  face  of 
the  draft  and  the  indorsement  put  upon  it 
was  of  no  importance  except  as  a  mere  ele- 
ment of  proof  on  the  subject  of  the  good 
faith  of  tne  Chase  bank  in  having  received 
the  monev  and  draft  from  Bush.  Thus 
treating  uxe  fact  that  the  draft  was  signed 
by  Bud  aa  cashier^  and  was  payable  to  his 
order  aa  cashier  for  deposit  m  the  Chase 
bank  to  the  credit  of  tne  Elmira  bank,  as 
irrelevant,  except  on  the  question  of  good 
faith,  the  court  came  to  consider  whether 
the  Chase  bank  was  entitled  to  retain  the 
proceeds  of  the  draft  The  jury  were  in- 
structed that  "in  the  abeence  of  any  author- 
ity in  the  cashier  to  draw  cashiePs  drafts 
to  his  own  order  in  pa3rment  of  his  indi- 
vidual debts,  the  person  who  receives  such  a 
draft  in  payment  of  a  cashier's  individual 
debt  takes  the  risk  of  being  oblieed  to  pay 
the  draft  to  the  bank.  .  .  .  The  cener- 
al  authority  of  the  cashier  to  draw  orafts 
or  checks  on  the  bank  in  the  conduct  of 
its  business  does  not,  by  itself,  permit  him 
to  draw  such  drafts  or  checks  in  payment 
of  his  personal  debts,  or  to  raise  mone^  for 
the  transaction  of  his  personal  business. 
When,  therefore,  he  draws  a  draft  or  a 
eheck  on  the  baxik  payable  to  his  own  order, 
and  for  his  own  individual  debt,  the  party 
acting  thereon  takes  the  risk  that  he  may 
act  witliout  authority  to  do  so." 
The  jury,  however,  were  instructed    that 


either  ezpme  or  implied  anthoril^  might 
have  been  eonferred  to  draw  such  drafts, 
but  that*  as  there  was  no  proof  tending  ta 
show  express  authority,  it  could  only  be 
found  by  implication.  Hie  source  from 
which  such  implication  might  be  derived 
from  the  proof  before  it  waa  stated  to  the 
jury  is  aa  follows: 

"The  authority  of  a  cashier  may  be  in- 
ferred from  the  gjeneral  manner  in  which» 
for  a  period  sufficiently  Ions  to  establish  a 
settledT  course  of  business,  he  has  been  al- 
lowed, without  interference,  to  conduct  the 
affairs  of  the  bank.  It  may  be  implied  from 
the  conduct  or  acquiescence  of  a  corporation 
aa  represented  by  its  board  of  directors. 
When  durixig  a  series  of  years  and  in  nu- 
merous business  transactions  he  has  been 
Sermitted  without  objection,  and  in  his  of- 
cial  capaci^,  to  pursue  a  particular  courae 
of  conduct,  it  may  be  presumed,  aa  between} 
his  bank  and  those  who  in  ^ood  faith  dealZ 
with  it  upon  the  basis  «of  his  authority  to* 
represent  the  corporation,  that  he  has  acted 
in  conformity  with  instructions  received 
from  those  who  have  the  right  to  control  its 
operation.  His  authority  is  to  be  implied 
from  the  acquiescence  of  the  directors  in 
permitting  an  officer,  during  a  series  of 
years,  to  pursue  a  particular  course  of  con- 
duct, and  this  acquiescence  is  derived  from 
their  actual  knowledge,  or  from  what  should 
have  been  their  knowledge  of  the  conduct^ 
of  the  course  of  business  of  the  officera." 

Commenting  at  length  upon  the  testi- 
mony showing  the  drawing  of  checks  by 
Bush  as  cashier  to  his  individual  order,  and 
pointing  out  the  fact  that  the  proof  on  the 
subject  was  different  and  stronger  than  had 
been  the  proof  in  the  case  when  previously 
tried,  the  question  of  fact  as  to  the  exist- 
ence of  the  course  of  business  authorizing 
the  inference  of  authority  in  Bush  waa  sul^ 
mitted  to  the  jury.  Exceptions  were  re- 
served by  the  receiver  to  the  foregoing  rul- 
ings, as  well  as  to  the  refusal  of  the  court 
to  give  instructions  which  were  asked,  em- 
bodying asserted  principles  of  law  which 
were  £rectly  antagonistic  to  those  chaiged 
by  the  court  to  the  jury.  There  waa  ver- 
dict and  judgment  against  the  Chase  bank 
for  $12.60  with  interest,  and  the  case  waa 
taken  again  to  the  circuit  court  of  appeala 
That  court,  considering  that  all  the  legal 
controversies  in  the  case  had  been  settled 
by  its  previous  opinion,  and  that  the  addi- 
tional evidence  on  the  subject  of  course  of 
buRiitess  was  sufficient  to  support  the  ver- 
dict as  to  the  proceeds  of  the  draft  for 
$7,000,  affirmed  the  judgment,  for  the  rear 
sons  just  mentioned,  which  were  stated  in 
a  per  ouriam  opinion. 

Mr,  E«  B.  WUtner  for  plaintiff  in  er- 
ror. 

Messrs.  THomas  Thaolier  and  Alfred  B. 
Thacher  for  defendant  in  error. 

Mr.  Justice  WUta,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

1st.  The  illegality  of  the  check  for  $16,- 
012.60  and  the  wrong  resulting  from  charge 
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B  lag  it  to  the  acoonnt  of  the  Elmira  bank  i? 
gnot    open    to   controversy.    The   ruling   to 

•  that  effect  on  the  first^trial  eeems  to  have 
been  acquiesced  in  b^  the  Chase  bank,  since 
it  prosecuted  no  wnt  of  error«  and  this  is 
also  true  of  the  case  now  before  us.  Be- 
sides, no  exception  was  saved  by  the  Chase 
bank  at  the  trial  now  under  leview  to  the 
instruction  of  the  court  concerning  the  il- 
legality  of  the  check  and  its  insufficiency  as 
a  charge  against  the  funds  of  the  Elmira 
bank  on  deposit  with  the  Chase  bank.  That 
question  may  be,  therefore,  put  out  of  view. 

2d.  The  errors  assigned  by  the  receiver  of 
the  Elmira  bank  concerning  the  right  of  the 
Chase  bank  to  retain  the  $8,000  paid  it  in 
caah  are  also,  in  substance,  not  open  to  in- 
quiry because  of  the  verdict  of  the  Jury. 
Whether  the  $8,000  in  currency  was  actual- 
ly zeceived  by  the  Chase  bank  from  Bush 
ill  good  faith  in  part  payment  of  his  note 
waa  left  by  the  court  to  tne  jury  under  ade- 
quate instructions,  and  these  issues  of  fact 
tare  therefore  foreclosed  by  the  verdict  in 
jlavor  of  the  Chase  bank.  It  follows  that 
nhe  $8,000  when  deposited  was  the  money  of 
the  Chase  bank,  received  by  it  in  part  pay- 
jnent  of  a  debt.  This  leaves  open  only  the 
jquestion  whether  one,  who  haa  m  good  faith 

Escived  currency  in  payment  of  an  exist- 
^  debt»  can  be  compelled  to  repay  such 
rrency  because  it  subeeauently  develops 
jthat  the  currency  paid  had  been  embezzled 
by  the  one  who  made  the  payment.  That 
imder  such  conditions  repayment  cannot  be 
exacted  is  elementary^  and  is  not  disputed. 
It  is  equally  clear,  we  think,  that  the  court 
correct];]^  charged  the  jury  that  the  burden 
of  showing  fraud  on  the  part  of  the  Chase 
jbank  was  on  the  receiver. 

3d.  Conceding,  without  so  deciding,  the 

Correctness  of  tne  ruling  of  the  court  below 
^  s  to  the  right  to  imply  authority  on  the 
part  of  the  cashier  to  draw  a  drut  in  his 
official  capacity  in  his  individual  favor  from 
the  course  of  previous  business,  we  fail  to 
perceive  its  relevancy  to  the  ease  before  us. 
■The  draft  for  $7,000,  which  was  collected  by 
the  Chase  bank,  was  not  drawn  by  the  cash- 
,ier  to  his  individual  order,  bat  was  drawn 
by  him  as  cashier  to  his  order  as  cashier, 
'and  was  indorsed  for  deposit  to  his  credit 
!as  cashier.     It  was,  therefore,  but  an  order 

•  transferring  the  funds  of  the  Elmira  bank, 
S  which  were  on  deposit  in  the  Philadelphia 

•  bank,  to  the  deposit  account  of  the  ^Elmira 
bank  with  the  Chase  bank.  True  it  is  that 
[Bush,  from  one  view  of  the  testimony,  first 
tendered  a  draft  signed  by  himself  as  cash- 
ier to  his  individual  oruer;  but  such  draft 
was  not  taken  by  the  Chase  bank.  It  may 
be,  if  the  principles  of  authority  implied 
•from  a  course  of  business  as  announced  by 
|the  lower  court  be  sound,  and  if  the  ttucta 
brought  this  case  within  such  a  rule,  if  the 
Chase  bank  had  taken  the  cashier^s  draft  to 
)hi8  individual  order«  it  could  have  retained 
%he  money.  We  are  not,  however,  called 
upon  to  pass  upon  the  rights  of  the  parties 
>npon  the  basis  of  what  might  have  been 
done,  but  alone  upon  what  was  done.  We 
may  not  indulge  in  conjecture,  but  must  dis- 
pose of  the  ease  as  depending  upon  the  real. 


not  the  imaginary,  transaction.  Measuring 
the  rights  of  the  parties  by  this  rule,  we  see 
no  escape  from  the  coiKdusion  that  the 
money  collected  by  the  Chase  bank  for  ac- 
count of  the  Elmira  bank  was  obviously  the 
Sroperty  of  the  latter.  The  draft  on  Phila- 
elphia  was  refused  because  of  the  delay 
which  it  was  feared  would  attend  its  collec- 
tion. The  certified  check  was  taken.  It 
was  for  the  entire  debt»  principal  and  in- 
terest. It  was  at  once  charged.  The  sum 
to  the  credit  of  the  account  of  ths  Elmira 
bank  when  the  check  was  charged  was  more 
than  sufficient  to  pay  it.  Upon  the  theory 
of  the  good  faith  of  the  transaction,  on  the 
part  of  the  Chase  bank,  its  debt  was  paid, 
and  it  could  have  no  possible  interest  in  the 
proceeds  of  the  collection  of  the  draft.  Of 
course,  on  the  theory  that  the  Chaae  bank 
was  suspicious  of  the  legality  of  the  certi- 
fied check  and  of  its  right  to  debit  the  El- 
mira bark  with  it,  the  purpose  to  retain  a 
right  in  the  proceeds  of  the  draft  would  be 
in  reason  conceivable.  But  to  indulge  in 
this  hypothesis  would  be  to  assume  the  ex- 
istence of  bad  faith,  and  hence  to  defeat 
the  right  to  the  proceeds  of  the  draft  and 
of  the  money  as  well. 

It  follows  that  there  was  error  committed 
in  the  instrucUons  as  to  the  right  of  the 
Chase  bank  to  retain  the  $7,000  collected  by 
it  from  the  proceeds  of  the  draft  in  favor 
of  the  Elmira  bank,  and  the  judgment  of  the 
Cirouit  Court  of  Appeals  is  therefore  f»- 
versed,  and  ths  case  remanded  to  ths  Cir- 
rmit  Court,  with  directions  to  set  aside  the 
verdict  and  grant  a  new  triaL 


(18S  U.  8.  m) 
MUTUAL  LiyB  IKSURAKCB  OOMPAKT 
OF  NEW  YORK,  Plff.  in  Srr^ 

V, 

ALPHOKSINB  McQREW. 

Brror  to  state  ootirt — Federal  question — 
when  raised  in  ttm&^^ght  speoiaUy  set 
up  or  olaimed, 

1.  A  Federal  question  first  raised  In  a  peti- 
tion for  rehearing  In  the  highest  stats  eoort 
is  raised  too  late  to  confer  jurisdiction  upon 
the  Supreme  Oonrt  of  the  linlted  StatM.  where 
such  petition  was  denied  without  opinion. 

2.  An  averment  in  an  answer  In  a  snit  by  a  di- 
vorced wife  on  a  policy  of  Insnrance  on  her 
former's  hashand*s  life,  that,  by  vlrtoe  of  the 
Hawaiian  laws  and  the  decree  of  divorae 
thereunder,  ail  her  rights  In  such  policy  had 
passed  to  and  become  the  property  of  her 
husband.  Is  not  the  special  assertion  of  a 
right  or  claim  under  the  treaty  with  Hawaii, 
which  is  essential,  nnder  U.  8.  Rev.  Stat.  | 
70d  (U.  S.  Comp.  Stat.  1901,  p.  676),  to  con- 
fer Jurisdiction  on  the  Supreme  Court  of  the 
lAilted  States  to  review  a  Jodgment  of  a 
state  court  adverse  to  such  right  or  claim. 

t.  A  decision  of  a  state  court  cannot  be  re- 
viewed In  the  Supreme  Court  of  the  United 
States  on  the  ground  thst  by  It  full  faith 
and  credit  were  denied  to  an  Hawaiian  judg- 
ment In  violation  of  U.  8.  Const,  art  4,  |  1« 
as  carried  out  by  V.  S.  Rev.  Stat.  |  906  (U. 
B.  Comp.  Stat  1901.  p.  677),  where  the  Jndg- 
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ment  of  the  trial  court  was  renderad  prior  to 
the  act  of  April  80,  1900  (81  Stat,  at  L.  142, 
chap.  880),  proviaing  a  goyemment  for 
Hawaii,  and  such  contention  waa  not  brought 
to  the  attention  of  the  highest  state  court  in 
any  form. 

[No.  109.] 

Argued  January  15,  16,  190S.   Decided  Feb- 
ruary 2S,  190$. 

JN  ERROR  to  the  Supreme  Coiirt  of  the 
State  of  Calif omla  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  of  the  City  and  County  of  San 
Francisco  in  favor  of  plaintiff  in  a  suit  on 
a  policy  of  life  insurance.     Dismissed. 

See  same  case  below,  132  Cal.  85,  64  Pac. 
103. 

Statement  by  Mr.  Chief  Justice  Fullers 
This  is  a  writ  of  error  to  revise  the  judg- 
ment of  the  supreme  court  of  the  state  of 
California,  affirming  a  judgment  of  the  su- 
perior court  of  the  dty  and  county  of  San 
Prancisco  in  favor  of  Alphonsine  McGrew 
and    against    the    Mutual    Life    Insurance 

ei  Company  of  New  York.    132  Cal.  85,  64 

gPac.  1C3. 

•  *  The  action  was  brought  on  a  policy  of  in* 
Burance  payable  to  Alphonsine  C.  McGrew,  and 
in  the  amended  answer  to  the  complaint  the 
recovery  of  a  decree  of  divorce  was  averred, 
and  it  was  alleged:  "That  under  and  by 
virtue  of  the  Hawaiian  law  in  force  at  the 
time  said  decree  of  divorce  was  granted  and 
now  in  force,  it  is  provided:  'when  a  di- 
vorce is  decreed  for  the  adultery  or  other  of- 
fense amounting  thereto,  of  the  wife,  the 
husband  shall  hold  her  personal  estate  for^ 
e\'er,  and  he  shall  hold  her  real  estate  so 
long  as  they  shall  live;  and  if  he  shall  sur- 
vive her,  and  there  shall  be  issue  of  the 
marriaee  born  alive,  he  shall  hold  her  real 
estate  K>r  the  term  of  his  own  life,  aa  a  ten- 
ant by  the  curtsey;  provided  that  the  court 
may  make  such  reasonable  provision  for  the 
divorced  wife  out  of  any  real  estate  that 
may  have  belonged  to  her,  as  it  may  deem 
proper.'  That  under  and  by  virtue  of  the 
foregoing  provision  of  law,  and  decree  of 
divorce,  all  rights  of  the  said  Alphonsine  C. 
McGrew  in  and  to  saJd  poli<7  of  insurance 
did  pass  to  the  said  Henri  Golden  McGrew 
and  become  his  absolute  property,  free  and 
clear  of  any  claims  of  the  said  Alphonsine 
C.  McGrew,  plaintiff  herein,  whatsoever." 

The  amended  answer  also  averred  that 
after  McGreVs  death  one  Carter  was  duly 
appointed  in  Hawaii  administrator  of  his 
estate;  and  as  such  administrator  he  oom- 
menoed  suit  against  the  insurance  company 
in  a  circuit  court  of  Hawaii  on  the  policy  of 
insurance;  recovered  judgment  October  15, 
1895,  for  the  full  amount;  that  the  supreme 
court  of  Hawaii  affirmed  the  judgment,  and 
subsequently  denied  an  application  for  re- 
hearing, and  that  the  judgment  was  there- 
after paid. 

The  trial  court  made  findings  of  fact  as 
follows: 
**l.  On  the  14th  day  of  September,  1892, 


this  defendant  made,  executed,  and   deliv- 
ered to  Henri  G.  McGrew,  a  certain  policy 
of  insurance,   being  the   same   policy  men- 
tioned in  the  complaint  herein,  wherein  and 
whereby   the  said  defendant  promised  and 
agreed  to  pay  unto  the  plaintiff,  AJphon- 
sine  McGrew,  the  sum  of  five  thousand  dol- 
lars ($5,000.00),  upon  the  death  of  the  said 
Henri  G.  McGrew,  during  the  continuance 
of  said  policy  of  insurance,  provided  said 
Alphonsine  McGrew  were  living  at  the  time ,.9 
of  the  death  of  said  Henri  G.  McGrew,  andg 
upon*acceptance  of  satisfactory  proof  of  the* 
death  of  said  Henri  G.  McGrew,  during  the 
continuance  of  said  policy. 

"2.  Henri  G.  McGrew  died  on  the  22d 
day  of  October  1894,  in  Honolulu,  Ha\vaiian 
islands,  and  said  plaintiff  survived  him. 

"3.  Said  Henri  G.  McGrew,  upon  said 
14th  day  of  September,  1892,  and  continu- 
ously and  up  to  the  time  of  his  death,  waa 
a  resident  of,  and  domiciled  in,  the  Ha- 
waiian islands. 

"4.  On  the  9th  day  of  February,  1895, 
plaintiff  presented  to  said  defendant  satis* 
factory  proof  of  the  death  of  said  Henri  G. 
McGrew,  and  demanded  of  said  defendant 
the  payment  of  the  sum  of  five  thousand 
($5,000.00)  dollars,  under  and  in  accord- 
ance with  the  terms  of  said  policy  of  insur-* 
ance,  but  defendant  has  never  paid  thei 
same,  or  any  part  thereof. 

"5.  Subsequent  to  the  said  14th  day  of 
September,  1892,  and  prior  to  the  8th  day- 
of  February,  1894,  the  said  Henri  G.  Mc-{ 
Grew  became  of  unsound  mind,  and  there- 
after, upon  due  proceedings  had,  Charles  L. 
Carter,  residing  in  the  city  of  Honolulu, 
was  duly  appointed  the  guardian  of  the  per- 
son and  estate  of  said  I^nri  G.  McGrew,  an 
incompetent  person,  and  continued  to  hold 
such  office  of  ffuardian  at  the  time  of  thel 
filinj;  of  the  lioel  of  divorce,  and  the  pro-* 
ceedinfls  tiiereunder  hereinafter  mentioned. 

"6.  On  the  8th  day  of  February,  in  the) 
year  1894,  Charles  L.  Carter,  as  guardian 
and  on  behalf  of  Henri  G.  McGrew,  an  in- 
competent person,  filed  in  the  circuit  court 
of  the  first  judicial  circuit  of  the  Republic 
of  Hawaii,  which  said  court  has  jurisdic- 
tion over  said  parties  and  over  libels  for  di-! 
vorce,  a  libel  praying  for  a  divorce  from' 
said  plaintiff  on  the  ground  of  her  adultery;! 
and  thereafter,  and  on  the  11th  day  of 
April,  1894,  this  plaintiff,  bein^then  a  resi- 
dent of,  and  domiciled  in,  said  Hawaiian 
islands,  appeared  in  said  action  and  con* 
tested  the  same. 

'7.  On  the  23d  day  of  August,  1894,  a 
decision  was  rendered,  and  on  the  24th  day 
of  August,  1894,  a  decree  was  signed  in  said 
cause  by  the  said  circuit  court,  dissolving 
the  bonds  of  matrimony  theretofore  exist-, 
ing  between  said  Henri  G.  McGrew  and  this 
plaintiff,  upon  the  ground  of  the  adultery 
of  this  plaintiff.  f 

""S.  On  the  6th  day  of  April,  1894,  this$ 
plaintiff  left  the*Hawaiian  islands  witii  the* 
intention  of  not  returning  to  said  islands, 
but  of  coming  to  the  state  of  California  and 
of  making  her  home  in,  and  permanently{ 
residing  in,  said  state.  And  thereafter,  and* 
in  due  course  of  her  voyage  from  the  Ha- 
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waiian  islands  and  in  said  month  of  April, 
ttds  plaintiff  arrived  in  the  state  of  Cali- 
fornia, and  with  said  intention  above  men- 
tioned, thereupon  took  up  her  residence  in, 
and  made  her  home  in,  said  state,  and  with 
jsaid  intention  has  ever  since  continuously 
remained  in,  and  resided  in,  and  made  her 
home  in,  said  state  of  California;  and  on 
the  23d  and  24th  days  of  August,  1894,  was 
actually  in,  and  residing  in,  said  state, 
I  with  the  intention  above  mentioned  of  per- 
manently residing  and  making  her  home  in 
said  state  of  California. 

"9.  Prior  to  said  6th  day  of  April,  1894, 
this  plaintiff  had  been  excluded  by  said 
Charles  L.  Carter,  as  such  guardian,  from 
the  home  of  said  Henri  G.  McGrew,  and 
was  by  him  thereafter  prevented  from  re- 
turning, and  has  ever  since  and  until  the 
death  of  said  Henri  G.  McGrew  been  by  him 
prevented  from  returning  to  the  same,  and 
was,  on  said  5th  day  of  April,  excluded  from 
said  home  by  said  guardian. 

"10.  On  said  6th  day  of  April,  1894,  this 

glaintiff  had  no  home,  and  has  never  since 
ad  a  home  in  the  Hawaiian  islands." 
[Findings  11,  12,  13,  14,  16,  and  17  re- 
ferred to  the  filing  of  a  bill  of  exceptions  by 
Mrs.  McGrew  in  the  divorce  suit,  and  the 
statute  and  rule  of  court  of  Hawaii  in  re- 
spect of  the  practice  in  relation  thereto.] 

"16.  The  following  Hawaiian  law  was  in 
force  in  the  Hawaiian  islands  at  the  time 
said  decree  of  divorce  was  granted,  to  wit: 
When  a  divorce  is  decreed  for  the  adulteiy 
or  other  offense  amounting  thereto  of  the 
wife,  the  husband  shall  hold  her  personal 
estate  forever." 

And  the  court  concluded,  as  matter  of 
law,  that  the  rights  of  Mrs.  McGrew  in  and 
to  the  policy  and  the  moneys  due  thereunder 
never  passed  to  her  husband,  nor  did  the  pol- 
icy or  money  due  thereunder  ever  become  his 
property;  and  that  the  insurance  company 
^  was  indebted  to  Mrs.  McGrew  on  said  policy 
oin  the  sum  of  $5,000  and  interest.  Judg- 
•  ment  was  rendered  ^accordingly  October  11, 
1897,  and  the  case  was  carried  to  the  su- 
preme court  of  the  state,  and  the  record 
filed  therein  December  13,  1897.  The  judg- 
ment was  affirmed  February  28,  1901,  and 
a  petition  for  rehearing  denied.  132  Cal. 
85,  64  Pac.  103.  This  writ  of  error  was  al- 
lowed by  the  chief  justice  of  that  court. 

The  supreme  court  of  California  held  that 
the  construction  given  by  the  courts  of  the 
Republic  of  Hawaii  to  the  statute  of  that 
Republic  that  permitted  an  action  for  a 
divorce  to  be  maintained  by  the  guardian  of 
an  incompetent  person  should  be  accepted, 
although  such  was  not  the  law  of  Califor- 
nia, and  that  the  judgment  of  divorce  ren- 
dered in  that  Republic,  in  pursuance  of  the 
statute  80  construed,  should,  bv  comitjr,  be 
given  effect  by  the  courts  of  California  as 
a  decree  of  divorce;  that  the  statute  of 
Hawaii  declaring  that,  where  a  divorce  is 
decreed  for  the  adultery  of  the  wife,  the 
husband  shall  take  her  personal  estate, 
could  have  no  operation  pending  the  suit  for 
divorce,  and  not  until  after  the  entry  of 
judgment;  that  Mrs.  McGrew  was  bound 
by  the  decree  of  divorce  in  Hawaii,  so  far 


as  the  dissolution  of  the  bond  of  matrimony 
was  concerned,  she  having  appeared  to  tiie 
action;  that  when  a  husband  eommences  a 
suit  for  divorce,  the  wife  may  acquire  a 
separate  actual  domidl  by  change  of  resi- 
dence from  one  country  to  another  pending 
the  suit;  that  Mrs.  McGrew  became  domi- 
ciled in  California  prior  to  the  entry  of  the 
decree,  and  that  the  statute  of  Hawaii  de- 
claring the  forfeiture  of  her  personal  prop- 
erty to  the  husband  could  not  operate  in 
California  to  affect  her«  or  to  ffive  to  the 
husband  a  policy  of  insurance,  which,  by  its 
terms,  was  payable  to  her,  and  which,  at 
the  time  of  the  decree^  was  governed  by  the 
law  of  her  domidl  in  California.  No  al- 
lusion whatever  was  made  ^  the  supreme 
court  to  the  treaty  between  Hawaii  and  the 
United  States. 

Tlie  decisions  of  the  supreme  court  of  Ha- 
waii are  reported,  McOrew,  a  Person  non 
compos,  hy  his  Guardian,  Charles  L.  Carter, 
y.  Alphonsine  McOrew,  9  Hawaii,  476;  Mo- 
Qrexo  etc.  v.  McGrew,  10  Hawaii,  600;  Car- 
ter V.  Mutual  L.  Ins,  Co.  10  Hawaii,  117, 
669,  662.  9 

In  the  opinion  on  the  last  hearing,  I>e-2 
cember  16,  1896,  the*court  observed:  "The* 
company,  not  having;  brought  the  widow 
into  court  by  interpleader,  is  in  the  unfor- 
tunate position  of  bein^  subjected  to  two 
suits, — one  by  the  administrator  here,  the 
other  by  the  widow  in  California.  It  must 
now  rely  on  the  assumption  that  the  two 
courts  will  take  the  same  view  of  the  law." 
The  court  also  considered  the  point  that  the 
statute  in  question,  {  1331  of  the  Civil 
Code,  was  repealed  by  implication  by  the 
married  women's  act  of  1888.  But  it  held 
that  the  section  was  not  inconsistent  with 
that  act,  and  that  it  might  '^be  regarded  as 
a  special  provision  for  a  penalty  or  forfeit- 
ure in  case  of  a  divorce  for  the  offense  of 
adultery."  And  the  court  said  that  it  was 
glad  to  know  that  the  section  had  been  re- 
pealed. Section  1331  was  repealed  May  12» 
1896  (Hawaii  Laws  1896,  p.  70,  act  24). 

Article  8  of  the  treaty  between  the  United 
States  and  the  Kingdom  of  Hawaii  was  as 
follows; 

"The  contracting  parties  engage,  in  re- 
gard to  the  personal  privileges,  that  the 
citizens  of  the  United  States  of  America 
shall  enjoy  in  the  dominions  of  his  Majes- 
ty, the  King  of  the  Hawaiian  islands,  and 
the  subjects  of  his  said  Majesty  in  the 
United  States  of  America^  that  they  shall 
have  free  and  undoubted  right  to  travel  and 
to  reside  in  the  states  of  the  two  high  con- 
tracting parties,  subject  to  the  same  pre- 
cautions of  police  which  are  practised 
towards  the  subjects  or  citizens  of  the  most 
favored  nations.  They  shall  be  entitled  to 
occupy  dwellings  and  warehouses,  and  to 
dispose  of  their  personal  property  of  every 
kind  and  description,  .  .  .  and  their 
heirs  or  representatives,  being  subjects  or 
citizens  of  the  other  contracting  party,  shall 
succeed  to  their  j>er8onal  goods,  whether  by 
testament  or  ah  tntestato;  and  may  take  pos- 
session thereof,  either  by  themselves  or  by 
others  acting  for  them,  and  dispose  of  the 
same  at  will,  paying  to  the  profit  of  the  re- 
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•peetiTe  gorvemmeiitB  such  dues  only  as  the 
inhabitants  of  the  country  wherein  the  said 
goods  are  shall  be  subject  to  pay  in  like 
cases.  And  in  case  of  the  absence  of  the 
heir  and  representative  such  care  shall  be 
taken  of  the  said  goods  as  would  be  taken 
of  the  eoods  of  a  native  of  the  same  coun- 
k,  try  in  like  case,  until  the  lawful  owner  may 
g  take  measures  for  receiving  them.    And  if 

•  a  •question  should  arise  among  several 
claimants  as  to  which  of  them  said  goods 
belonged,  the  same  shall  be  decided  fially 
by  the  laws  and  judges  of  the  land  wherein 
the  said  goods  are.  Where,  on  the  decease 
of  any  person  holding  real  estate  within  the 
territories  of  one  partv,  such  real  estate 
would,  by  the  laws  of  the  land,  descend  on 
a  citizen  or  subject. of  the  other,  were  he 
not  disaualified  by  alienage,  such  dtizen  or 
subject,^'  etc    9  Stat,  at  L.  977. 

Messrs.  Jnllem  T«  Davies,  Fredesiok 
D.  MoKenneyf  Edward  Lyman  Short, 
William  H,  Chickering,  and  Warren  Oreg- 
ory  for  plaintiff  in  error. 

Messrs.  J.    Hnbley    Asl&ton,    Riohard 
Bayne,  and  H.  G.  Piatt  for  defendant  in  er- 
k*ror. 
e 

•  *Mr.  Chief  Justice  Fuller  delivered  the 
epinion  of  the  court: 

Appellate  jurisdiction  was  conferred  on 
this  court  l^  the  25th  section  of  the  ju- 
diciary act  of  1789j  over  final  judgments 
and  decrees  in  any  suit  in  the  highest  court 
of  law  or  equity  of  a  state  in  wuch  a  deci- 
sion in  the  suit  could  be  had,  in  three  class- 
eaof  cases:  The  first  class  was  where  the  va- 
lidity of  a  treaty  or  statute  of,  or  an  author- 
ity exercised  under,  the  United  States,  was 
drawn  in  question,  and  the  decision  was 
against  their  validity ;  the  second  was  where 
the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  ground 
of  their  being  repugnant  to  the  Constitu- 
tion, treaties,  or  laws  of  the  United  States, 
was  drawn  in  question,  and  the  decision  was 
in  favor  of  their  validity;  and  the  third 
was  "or  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  Constitution, 
or  of  a  treal^,  or  statute  of,  or  commission 
held  under,  the  United  States,  and  the  deci- 
sion is  against  the  title,  right,  privilege,  or 
exemption  specially  set  up  or  claimed  by 
eiUier  party  under  such  clause  of  the  said 
Constitution,  treaty,  statute,  or  commis- 
sion." I  Stat  at  li.  73,  86,  chap.  20,  $  26. 
By  the  2d  section  of  the  act  of  February 
6,  1867  (14  Stat,  at  L.  385,  386,  chap.  28), 
the  original  25th  section  was  re-enacted 
with  certain  changes,  and,  among  others,  the 
words  just  quoted  were  made  to  read :  "Or 
where  anv  title,  rio^ht,  privilege,  or  immu- 
nity is  claimed  under  tne  Constitution,  or 
any  treaty  or  statute  of,  or  commission  held, 
ooor  authority  exercised  under,  the  United 
g  States,  and  the  decision  is  against  the  title^ 

•  right, « privilege,  or  immunity  specially  set 
up  or  claimed  by  either  party  under  such 
Constitution,  treaty,  statute,  commission,  or 
authority."  And  this  was  reproduced  in  { 
709  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  675).    The  change  from  the 


drawing  in  oueatieii  of  the  oonstrnction  of 
a  clause  of  the  Constitution^  or  of  a  treaty, 
statute,  or  commission,  to  the  claim  of  a 
right  under  the  Constitution,  treaty,  stat- 
us, commission,  or  authority,  emphasized 
the  necessity  that  the  right  must  be  spe- 
cially set  up  and  denied. 

In  Baltimore  d  P.  R.  Co,  v.  Hopkins,  130 
U.  S.  210,  32  L.  ed.  908.  9  Sup.  Ct  Hep. 
503,  the  distinction  between  the  denial  of 
validity  and  the  denial  of  a  title,  right,  priv- 
ily, or  immunity  specially  set  up  or 
claimed,  is  pointed  out,  as  well  as  the  dia^ 
tinction,  between  the  construction  of  a  stat- 
ute or  the  extent  of  an  authority  and  the 
validity  of  a  statute  or  of  an  authority. 

Our  jurisdiction  of  this  writ  of  error  is 
asserted  under  the  third  of  the  classes  of 
cases  enumerated  in  §  709  (U.  S.  Comp. 
Stat.  1901,  p.  575),  and  it  is  thoroughly 
settled  that  in  order  to  maintain  it,  the 
right,  title,  privilege  or  immunity  relied  on 
must  not  only  be  specially  set  up  or 
claimed,  but  at  the  proper  time  and  in  the 
proper  way. 

The  proper  time  ia  in  the  trial  court 
whenever  t!iat  is  required  by  the  state  prac- 
tice, in  accordance  with  which  the  highest 
court  of  a  state  will  not  revise  the  judgment 
of  the  court  below  on  questions  not  therein 
raised.  Spies  v.  Illinois,  123  U.  S.  131, 
sub  nom.  Ex  parte  Spies,  31  L.  ed.  80,  8 
Sup.  Ct.  Rep.  21;  Jacobi  v.  Alabama,  187 
U.  S.  133,  ante,  48,  23  Sup.  Ct.  Rep.  48; 
Layton  v.  Missouri,  187  U.  S.  356,  ante,  p. 
137,  23  Sup.  Ct  Rep.  137;  Erie  B.  Co.  y. 
Purdy,  185  U.  S.  148,  46  L.  ed.  847,  22  Sup. 
Ct  Rep.  605. 

The  proper  way  is  b^  pleading,  motion, 
exception,  or  other  action,  part,  or  being 
made  part,  of  the  record,  showing  that  the 
claim  was  presented  to  the  court.  Loeb  v. 
Columbia  Ticp,  179  U.  S.  472,  481,  45  L. 
ed.  280,  21  Sup.  Ct.  Rep.  174.  It  is  not 
properly  made  when  made  for  the  first  time 
m  a  petition  for  rehearing  after  judgment; 
or  in  the  petition  for  writ  of  error;  or  in 
the  briefs  of  counsel  not  made  part  of  the 
record.  Sayward  v.  Denny,  168  U.  S.  180, 
39  L.  ed.  941,  15  Sup.  Ct.  Rep.  777;  Zadxg 
V.  Baldwin,  166  U.  S.  488,  41  L.  ed.  1088, 
17  Sup.  Ct.  Rep.  639.  The  assertion  of  the 
right  must  be  made  unmistakably,  and  not 
left  to  mere  inference.  F,  O.  Oxley  Stave 
Co.  V.  Butler  County,  166  U.  S.  648,  41  L, 
ed.  1149,  17  Sup.  Ct  Rep.  709. 

If  the  hishest  court  of  a  state  entertains 
a  petition  for  rehearing,  which  raises  Fed- 
eral questions,  and  decides  them,  that  will 
be  sufficient  {Mallett  v.  North  Carolina,  1819 
U.  S.  589,  45  L.  ed.  1015,  21  Sup.  Ct  Rep.S 
730):    or*  if   the  court  decides  a  Federal* 
question  which  it  assumes  is  distinctly  pre- 
sented to  it  in  some  way.     Home  for  Incur* 
ables  V.  New  York,  187  U.  S.  155,  ante,  84, 
23  Sup.  Ct  Rep.  84;  Sweringen  v.  St.  Lo^ 
is,  185  U.  S.  46,  46  L.  ed.  799,  22  Sup.  Ct 
Rep.  569. 

Jurisdiction  may  be  maintained  where  a 
definite  issue  as  to  the  possession  of  the 
right  i"  distinctl]^  deducible  from  the  re©« 
ord  ana  necessarily  disposed  of,  but  this 
cannot  be  made  out  by  resort  to  judicial 
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knowledge.  Powell  t.  Brunatoich  County, 
160  U.  S.  433,  37  L.  ed.  1134,  14  Sup.  Ct. 
^p.  166;  Mountain  View  Min.  d  MilL  Co, 
V.  McFadden,  180  U.  S.  533,  45  L.  ed.  656, 
'SI  Sup.  Ct.  488;  Arkansas  v.  Kansas  do 
T.  Coal  Co.  183  U.  &  185,  46  L.  ed.  144,  22 
Sup.  Ct.  Rep.  47. 

Counsel  by  their  specification  of  errors, 
i2nder  rule  21,  assert  the  Federal  questions 
to  be  tliat  the  decision  of  the  supreme  court 
of  California  was  against  a  utle,  right, 
privilege,  or  immunity  claimed  by  plaintiff 
in  error  under  the  treaty  between  the 
United  States  and  HawaiL  And  that  the 
decision  waa  in  contravention  of  §  1  of  arti- 
cle 4  of  the  Constitution. 

1.  We  do  not  find  that  any  claim  under 
the  treaty  vras  made  in  tiie  trial  couit,  and 
the  rule  of  practice  of  the  supreme  court  of 
California  is  that  it  will  not  pass  on  ques- 
tions raised  for  the  first  time  m  that  court, 
«nd  which  might  and  should  have  been 
raised  in  the  trial  court.  Stoddard  v, 
Treadwell,  29  Cal.  281;  King  v.  Meyer,  35 
Cal.  646;  Deady  y.  Townsend,  67  Cal.  298; 
Williams  v.  McDonald,  58  Cal.  627;  Ander- 
son V.  Black,  70  Cal.  226,  231,  11  Pac  700. 

Neither  the  pleading  of  the  decree  of  di- 
Toroe  nor  of  the  statute  of  Hawaii  provid- 
ing for  the  forfeiture  of  Mrs.  McGrew's 
rights  in  the  policy  of  insurance,  as  con- 
strued by  the  supreme  court  of  Hawaii,  nor 
of  both  together,  amounted  to  specially  as- 
serting any  right  under  the  treaty.  Those 
averments  did  not  assert  that  claim  in  the 
trial  court  in  such  manner  as  to  bring  it  to 
the  attention  of  that  courts  nor,  indeed,  to 
«how  thai  any  right  under  the  treaty  was 
present  in  the  mind  of  oounseL 

To  give  them  that  effect  would  be  in  the 
teeth  of  our  decision  in  F.  0.  Oxley  Stave 
Co,  y.  Butler  County,  and  numerous  other 
o  decisions.  That  case  involved  a  decree,  in 
jj  respect  of  which  there  was  a  ^[eneral  allega- 
•  tion  that  it  waa^rendered  against  dead  per- 
sons, aa  well  as  in  the  absence  of  necessary 
parties  who  had  no  notice  of  the  suit;  and 
we  held  that  such  general  all^^tions  did 
not  meet  the  statutory  requirement  that  the 
final  judgment  of  a  state  court  may  be  re- 
«zamined  here  if  it  denies  some  title,  right, 
privilege,  or  immunity  "specially  set  ud  or 
claimed"  under  the  Constitution  or  author- 
ity of  the  United  States.  Mr.  Justice  Har- 
lan said:  "This  statutory  requirement  is 
not  met  if  such  declaration  is  so  general  in 
its  character  that  the  purpose  of  the  party 
to  assert  a  Federal  right  is  left  to  mere  in- 
ference. It  is  the  settled  doctrine  of  this 
court  that  the  jurisdiction  of  the  circuit 
courts  of  the  United  States  must  appear  af- 
firmatively from  the  record^  and  that  it  is 
not  sufficient  that  it  may  be  inferred  argu- 
mentatively  from  the  facts  stated.  .  .  . 
Upon  lilce  grounds,  the  jurisdiction  of  this 
court  to  re-examine  the  final  judgment  of 
a  state  court  cannot  arise  from  mere  infer- 
ence, but  only  from  averments  so  distinct 
and  positive  as  to  place  it  beyond  question 
that  the  party  bringing  a  case  here  from 
such  court  intended  to  assert  a  Federal 
right" 
This  also  disposes  of  tha  suggestion  that 


the  offering  in  evidence  of  the  Jndffment  in 
the  suit  by  the  administrator,  and  of  evi- 
dence of  its  payment,  raised  a  Federal  ques- 
tion under  the  trea^,  for  no  such  ground 
was  taken  in  relation  to  that  evidence,  to 
say  nothing  of  the  fact  that  Mrs.  McGrew 
was  not  a  party  to  that  suit 

In  the  bill  of  exceptions  there  is  an  enu- 
meration of  certain  objections  to  the  entry 
of  judgment  and  certain  errors  of  law  al- 
leged to  have  occurred  during  the  trial,  and 
to  have  been  excepted  to  by  defendant, 
which  embraces  the  objection  that  the  deci- 
sion of  the  trial  court  was  against  law,  be- 
cause, among  other  things,  uie  findings  of 
fact  did  not  determine  the  issues  rais^  by 
the  allegation  in  the  answer  quoted  in  the 
statement  preceding  this  opinion,  and  that 
the  court  erred  in  sustaining  the  objection 
of  plaintiff  to  the  introducuon  of  evidence 
of  payment  by  the  company  to  the  adminis- 
trator of  the  amount  due  on  the  policy.  But 
there  is  no  reference  to  the  treaty,  and  all 
this  no  more  set  up  the  claim  than  the  an- 
swer itself.  H 

In  fact,  the  question  was  not  even  raised  Jj 
in  the  supreme* court,  though,  if  so,  the* 
court  was  not  then  bound  to  regard  it  Ref- 
erence was  made  in  the  briefs  in  the  su- 
preme court  to  the  treaty,  but  those  referen- 
ces did  not  specially  set  up  or  claim  any 
ri^ht  as  secured  by  the  treaty,  nor  were  the 
bnefs  made  part  of  the  record  by  any  cer- 
tificate or  entry  duly  made,  and  our  atten- 
tion has  not  been  called  to  any  statute  or 
rule  of  court  in  California  making  them 
such. 

In  the  petition  for  rehearing  it  was  said 
that  the  treaty  made  the  decision  in  Carter 
V.  Mutual  L.  Ins.  Co.  controlling,  and  if 
that  could  be  considered  aa  a  compliance 
with  §  709  (U.  8.  Comp.  Stat  1901,  p.  675), 
which  we  do  not  think  it  could,  it  came  too 
late,  and  the  petition  was  denied  without  an 
opinion.  In  doing  so  that  court  adhered  to 
the  u&ual  course  of  its  judgments,  and  its 
action  cannot  be  revised  by  us.    If  the  su- 

Sreme  court  of  Oalifomla  had  seen  fit  on 
tiat  petition  to  entertain  the  contention  of 
plaintiff  in  error  as  asserting  a  Federal 
right,  and  had  then  decided  it  adversely, 
the  case  would  have  occupied  a  different  po- 
sition. 

Where  a  state  court  refuses  to  five  effect 
to  the  judgment  of  a  court  of  the  United 
States,  rendered  upon  a  point  in  dispute, 
and  with  jurisdiction  of  the  case  and  the 
parties,  it  denies  the  validity  of  an  author- 
ity exercised  under  the  United  States;  and 
where  a  state  court  refuses  to  give  effect  to 
the  judgment  of  a  court  of  another  state  it 
refuses  to  giye  full  faith  and  credit  to  that 
judgment  The  one  case  falls  within  the 
first  class  of  cases  named  in  {  709  (U.  8. 
Comp.  Stat  1901,  p.  575),  and  the  other 
within  the  third  class. 

Where  a  judgment  of  another  state  is 
pleaded  in  defense,  and  issue  is  made  upon 
it,  it  may  well  be  ruled  that  that  sets  up  a 
right  unaer  the  3d  subdivision,  because  the 
enect  of  the  judsment  is  the  only  question 
in  the  case;  butnere  the  plea  of  the  decres 
of  divoroe  and  the  statute  did  not  neoei^ 
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sarilj  snggeat  or  amount  to  a  claim  under 
the  treaty.  They  were  properly  admitted  in 
evidence  under  the  atate  law  for  what  they 
might  bo  worth  as  a  defense,  but  that  did 
not  involve  the  assertion  of  an  absolute 
right  under  the  treaty. 

The  supreme  court  of  Hawaii  in  its  sec- 
ond opinion  in  the  administrator's  case  said 

eithat  the  ompan^,  not  having  brought  Mrs. 

jJMcGrew  in  by  interpka,  must  rely  on  the 

•  courts  of*  California  taking  the  same  view 
that  the  courts  of  Hawaii  did,  but  did  not 
intimate  that  the  courts  of  California  were 
compelled  by  treaty  to  take  that  view. 

Nor  can  this  failure  to  claim  under  the 
treaty  be  supplied  by  judicial  knowled^ 
We  so  held  in  Mountain  View  Min.  d  Mill, 
Co.  V.  MoFadden,  180  U.  S.  633«  45  L.  ed. 
656,  21  Sup.  Ct  Rep.  488,  where  we  ruled 
that  judicial  knowledge  could  not  be  re- 
sorted to  to  raise  controversies  not  present- 
ed by  the  record;  and  Professor  Thayer^s 
Treatise  on  Evidence  was  died,  in  which, 
referring  to  certain  cases  relating  to  the 
pleadings  and  matters  of  record,  it  was 
said  "that  the  right  of  a  oourt  to  act  upon 
what  is,  in  point  of  fact,  known  to  it  must 
be  subordinate  to  those  requirements  of  form 
and  orderly  communication  which  regulate 
the  mode  of  bringing  controversies  into 
oourt,  and  of  stating  and  conducting  them." 
Arkcmaas  v.  Kcmaaa  d  T.  Coal  Co.  183  U.  S. 
190,  46  L.  ed.  147,  22  Sup.  Ct.  Rep.  49. 

That  rule  must  necessarily  govern  us  in 
passing  on  the  question  of  our  appellate  Ju- 
risdiction under  §  709  (U.  S.  (3omp.  Stat. 
1901,  p.  576). 

The  supreme  court  of  California  held  that 
the  Hawaiian  statute  had  no  force  in  Call 
fornia  "except  l^  comity;"  accorded  full  ef 
feet  to  the  decree  of  divorce  as  dissolving 
the  bond  of  matrimony,  but  decided  that 
Bfrs.  McGrew  was  not  affected  bv  the  stat- 
ute because  she  was  not  domiciled  in  Ha- 
waii, and  was  domiciled  in  California,  when 
that  decree  was  rendered,  and  when  the  stat- 
ute could  have  operated  if  she  had  been 
domiciled  in  Hawaii,  and  that  the  statute 
"had  no  operation  upon  her  or  her  personal 
property  nere;  for  the  law  which  governs 
personal  property  is  the  law  of  the  domi- 
dl."  As  to  whether  a  Federal  question  was 
involved  at  all,  see  Roth  v.  Ehman,  107  U. 
S.  319,  27  L.  ed.  499,  2  Sup.  Ct.  Rep.  312 ; 
Roth  V.  Roth,  104  111.  35,  44  Am.  Rep.  81 ; 
WUrttemburg  Treaty,  1844  (8  Stat,  at  L. 
588),  Comp.  Treaties  (1899)   650. 

It  is  argued  that  by  the  judgment  against 
the  company  in  favor  of  McGrew's  adminis- 
trator, the  Hawaiian  courts  had  adjudicated 
that  Mrs.  McGrew's  title  passed  to  the  ad- 
ministrator. But  Mrs.  McGrew  was  not  .a 
party  to  that  action,  and  was  not  bound  by 
it,  so  that  it  could  be  pleaded  against  her. 
09  The  insurance  company  did  not  litigate  the 
Jj  question  of  ownership  on  her  behalf,   and 

•  was  in  no  way  authorized  to  represent  •her. 
In  any  point  of  view  we  return  to  the  con- 
tention that  it  was  in  virtue  of  the  treaty 
that  the  California  courts  were  obliged  to 
accept  the  Hawaiian  decisions,  and  the  tui- 
ord  fails  to  show  that  a  right  or  title  was 
jet  up  tiiereunder. 


2.  The  second  question  indicated  by  plaiii* 
tiff  in  error  is  that  the  decision  was  in  con- 
flict with  S  1  of  artide  4  of  the  Constitu- 
tion, providing  that  full  faith  and  credit  in 
each  state  shall  be  given  to  the  public  acta^ 
records,  and  public  proceed infi;s  of  every 
other  state,  as  carriea  out  by  f  905  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  677),  because  it  is  insisted  that  prior  to 
the  decision  this  constitutional  provision 
applied  to  Hawaii,  and  should  be  regarded 
aa  an  enlargement  of  and  connected  with 
the  alleged  claim  of  right  under  the  treaty. 
But  an  alleged  right  under  a  treaty  between 
two  fordgn  nations  is  inconsistent  with  an 
alleged  right  arising  under  the  Federal  Con- 
stitution, and  as  a  right  under  the  Constitu- 
tion it  was  not  at  any  time  or  in  any  way 
brought  to  the  attention  of  the  state  courts. 
The  judgment  of  the  trial  court  was  ren- 
dered October  11,  1897.  The  resolutions  of 
annexation  were  passed  July  7,  1898.  The 
act  to  provide  a  government  for  Hawaii  was 
passed  April  30«  1900  [31  Stat,  at  L.  142, 
chap.  339].  By  this  act  it  was  provided 
that  the  laws  of  Hawaii,  not  inconsistent 
with  the  Constitution  and  laws  of  the 
United  States,  or  the  provisions  of  the  act» 
should  remain  in  force,  subject  to  repeal  or 
amendment,  but  the  act  forfeiting  the  wife's 
property  was  repealed  May  12,  1896. 
Hawaii  Laws  1896,  p.  70. 

The  judgment  of  the  supreme  oourt  of 
California  was  rendered  Februaiy  28,  1901» 
and  we  cannot  retain  jurisdiction  on  tbe 
ground  of  the  assertion  of  a  Federal  right 
which  did  not  exist  when  the  judgment  was 
rendered  in  the  trial  court,  and  which  was 
not  brought  to  the  attention  of  the  highest 
oourt  of  the  state  in  any  way  whatever* 

Writ  of  error  dismissed, 

Mr.  Justice  Peokliam  took  no  part  in 
the  consideration   and  disposition  ol  this 


Mr.  Justice  White  dissented. 

"""""         (188  U.  S.  726) 
HOME  LIFE  INSURANCE  COMPANY  OF 
NEW  YORK.  Plff.  in  Err,, 

A.  A.  FISHER,  as  Executor  of  the  Estata 
of  Alexander  Suter  Maclean,  Deceased. 

Life  insurance — warra/ntiee—a/ppeal — Aani»- 
less  error, 

1.  Declarations  of  an  Insured  to  the  medical 
examiner  for  the  insurance  company  are  not 
made  warran'ies  by  the  provision  of  the  ap- 
plication that  the  applicant  warrants  that 
the  statements  In  It  **are  true,  full,  and  com- 
plete, .  .  .  and  are  offered  to  the  com- 
pany, together  with  those  contained  In  the 
declaration  to  the  .  .  .  medical  exam- 
iner as  a  consideration  for,  and  as  the  basis 
of,  the  contract." 

2.  A  ruling  In  a  suit  on  a  policy  of  life  insur- 
ance,  sustaining  demurrers  to  pleas  of  breach 
of  warranty  with  respect  to  the  Insured's  uss 
of  intoxicating  liquors,  Is  not  prejudicial, 
even  though  erroneous,  where  the  jury  found 
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for  plaintiff  mdar  Instnictloiit  that,  if  they 
foand  the  Insured's  answers  on  that  subject 
to  ba  ontrna,  they  should  find  for  defendant. 


[No.  121.] 

Submitted    Deoemler    17,    1902. 
Felruary  £5,  190S. 


Decided 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Florida  to  review  a  judgment  for  plain- 
tiff  in  an  action  on  a  poli<7  of  life  inBur- 
anoe.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  A.  Blomit  for  plaintiff  in  error. 

Mesere.  John   O.  Avery,  Richard  B. 
McMahon  and  Benjamin  0.  TutUeon  for 
I.  dfifendant  in  error. 
g 

•    *Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  action  on  a  policy  of  life  in- 
annmce,  brought  in  the  United  States  cir- 
eoit  court.  'Hie  policy  was  taken  out  by 
one  Maclean,  the  plaintiff's  testator,  on  his 
own  life.  By  a  statute  of  Florida,  if  the 
plaintiff  recovered,  reasonable  attorney' 
fees  were  to  be  found  by  the  jury  and  added 
to  the  judgment.  Evidence  was  offered  as 
to  the  proper  fee«  and  was  objected  to  on 
the  ground  that  the  statute  was  contrary 
to  the  14th  Amendment  The  evidence  was 
admitted  subject  to  exception,  the  plaintiff 
got  a  verdict  and  judgment,  and  the  case 
was  brought  here  by  writ  of  error. 

In  view  of  the  decision  in  Fidelity  Mut. 
Life  A980.  ▼.  Uettler,  185  U.  S.  308,  40  L. 
ed.  922,  22  Sup.  Ct.  Rep.  662,  the  aaeign- 
ment  of  error  in  the  ruling  just  stated  is  not 
pressed.  But  although  it  waa  that  on  which 
the  case  came  up  and  which  gives  us  iuris- 
diction,  other  errors  are  assigned,  which  axe 
relied  upon  and  which  we  must  consider. 
Homer  v.  United  Statee  (No.  2)  143  U.  S. 
570,  677,  36  L.  ed.  266,  269,  12  Sup.  Ct.  Rep. 
622. 

The  policy  purports  to  be  made  "in  con- 
sideration of  tlie  statements  and  a^eements 
made  in  the  application  for  this  policy, 
which  are  hereby  made  a  part  of  this  con- 
tract." The  application  ^'warrants"  that 
the  statements  m  it  ''are  true,  full,  and 
complete,  .  .  .  and  are  offered  to  the 
company,  together  with  those  contained  in 
the  declaration  to  the  Home  life  Insurance 
Company's  medical  examiner,  as  a  consider- 
ation for,  and  as  the  basis  of,  the  contract 
with  said  company."  The  application  con- 
tained the  following  questions  and  answers: 
•*Q.  Do  you  drink  wine,  spirits,  or  malt  li- 
quors T  A,  Yea  Q.  If  so,  which  of  these, 
and  to  what  extent?  A.  Moderately.  Q. 
Have  you  ever  used  them  freely  or  to  ex- 
cess? A,  No."  The  declaration  to  the  med- 
00  ical  examiner  contained  the  following  ques- 
Stiona  and  answers:  **Q.  Do  ^rou  drink 
•  wine,  spirits,  or*malt  liquors,  doily  or  hab- 
icually?  A.  No  habit  of  drinking  liquors. 
Q.  If  so,  whidi  of  these,  and  to  what  extent 
daily?  Note. — State  the  daily  amount. 
General  terma,  such  as  temperately,  'mod- 
erately,' 'occasionally,'  will  not  be  accepted. 


and  will  necessitate  eorrespondenoe."  Hie 
second  of  these  questions  was  not  answered. 
The  defendant,  with  superfluous  multiplio* 
ity  of  pleas,  set  up  that  these  answers  were 
warranties,  and  again,  that  they  were  ma- 
terial representations,  and  that  they  were 
false. 

Demurrers  to  the  pleas  of  breach  of  war- 
ranty and  some  pleas  of  false  representation 
were  sustained,  mainly,  we  |>re8ume,  on  the 
authority  of  Moulor  v.  American  L.  Ina.  Co. 
Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup.  Ct.  Rep. 
466.  So  far  as  the  declarations  to  the  med- 
ical examiner  are  concerned,  it  will  be  seen 
that  the  word  "warrant"  does  not  extend  to 
them.  Grammatically,  the  meaning  of  the 
sentence,  as  it  stands,  is  that  the  applicant 
warrants  the  statements  in  the  application, 
and  warrants  that  they  are  offered  to  the 
company,  together  with  those  in  the  decla- 
ration to  the  medical  examiner,  as  the  basis 
of  the  contract.  If  the  sentence  is  taken  a 
little  more  intelligently,  we  should  assume 
that  the  word  "they"  has  dropped  out  be- 
tween "and"  and  '^are  offered,^^  and  that 
"warrant"  does  not  govern  that  part  of  the 
clause.  However  read,  the  meaning  is  the 
same.  With  regard  to  the  answer  in  the 
application,  denying  that  the  applicant  ever 
had  used  spirits,  etc.,  to  excess,  the  strong 
language  of  the  policy,  making  the  applica- 
tion "part  of  the  contract,"  affords  ground 
for  argument,  at  least,  that  the  authoriiy 
cited  does  not  apply,  and  that  this  answer 
was  warranted  by  the  assured.  But  it  is 
not  necessary  to  decide  that  question  in 
view  of  the  trial  and  the  subsequent  ruling 
of  the  courts 

The  case  went  to  trial  on  the  17th,  2l8t, 
26th,  and  27th  pleas.  The  17th  set  up  the 
last-mentioned  answer,  denying  the  use  of 
spirits  freely  or  to  excess,  and  averred  that 
it  was  material,  induced  the  issuing  of  the 
policy,  and  was  false  in  that  the  anpli- 
cant  had  a  habit  of  using  spirits  free- 
ly. The  21st  was  similar,  except  that|^ 
the  falsity  alleged  was  that  the  applicants 
used  spirits  to  excess.^  The  26th  set  up  the* 
answers  to  the  medical  examiner;  averred 
that  the  applicant  did  have  a  habit  of 
drinking  spirits;  that  the  answer  was  ma- 
terial, and  induced  the  making  of  the  pol- 
icy.  The  27th  plea  was  non  assumpeit. 
Thus  it  will  be  seen  that  the  facts  relied  on 
in  the  pleas  held  bad  were  in  issue  before 
the  jury.  This  being  so,  it  is  questionable 
whether  the  plaintiff  in  error  could  com- 
plain, unless  it  could  point  out  a  mistaken 
instruction  with  regard  to  them  at  the  trial. 
Pollak  v.  Brush  Electrc  Asso.  128  U.  S. 
446,  452,  453,  32  L.  ed.  474,  477,  9  Sup.  Ct. 
Rep.  119;  Lloyd  v.  Preston,  146  U.  S.  630, 
641,  36  I^  ed.  1111,  1118,  13  Sup.  Ct.  Rep. 
131;  Hudmon  v.  Cuyas,  6  C.  C.  A.  381,  18 
U.  S.  App.  443,  67  Fed.  355,  358,  360.  Qear- 
ly,  if,  under  proper  instructions,  the  Jury 
found  the  facts  not  to  be  as  charged,  the 
plaintiff  in  error  suffered  no  wrong.  That 
was  what  happened  in  this  case. 

The  jury  were  instructed  that,  if  they 
found  "either  one  to  be  true,  that  befon 
Maclean  made  application  he  drank  liquor 
either  freely  or  to  excess,  or  at  the  time 
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that  he  made  the  application  he  had  a  hahit 
of  drinking  liquer, '  they  were  to  find  for 
the  defendant,  the  declaration  to  the  medi- 
cal examiner  thus  beins  put  upon  the  same 
footing  aa  the  appIicatEm.  The  jury  found 
for  the  plaintiff.  Therefore,  they  must  be 
taken  to  have  found  categorioally  that  no 
one  of  the  aupposed  facta  waa  true,  or,  in 
other  words,  that  all  of  the  above  recited 
answers  were  correct.  If  so,  it  does  not 
matter  whether  they  were  warranties  or  not. 
•  There  is  a  suggestion,  to  be  sure,  that  in  the 
latter  case  the  defendant  would  have  had 
to  prove  only  the  "literal"  falsity  of  the 
statement,  whereas  in  the  other,  proof  of 
its  substantial  falsity  was  required.  Phcsnix 
Mut  L.  Ins.  Co.  V.  Raddin,  120  U.  S.  183, 
189,  30  L.  ed.  644,  646,  7  Sup.  Ct  Rep.  500. 
But  the  plain  question  of  fact  was  put  to 
the  jury  with  no  such  niceties  of  discrimi- 
nation. Tlioy  found  a  plain  answer,  and  the 
distinction  comes  too  fate  now.  It  is  said, 
also,  that  the  charge  in  other  parts  did 
away  with  the  requirement  which  we  have 
quoted,  and  that,  under  the  nleaa  of  mia- 
representation,  the  defendant  had  the  bur- 
den of  proving  other  facts.  It  does  not  ap- 
pear to  UB  that  the  requirement  was  done 
away  with.  On  th^  oontrai^,  it  was  re- 
c  iterated.  Thd  burden  of  proving  oth^  facts 
Swas  largely  cut  down  by  furtner  instruc- 
•  tions  unnecessaiy  to  repeat,  and^the  burden 
of  proving  them  did  the  defendant  no  harm 
when  the  jury  found  as  th^  did  with  regfi,Td 
to  Maclean's  drinking.  The  alleged  war- 
ranty that  he  drank  moderately  was  satis- 
fied by  the  findings,  apart  from  other  an- 
swers to  the  point  made  with  reeard  to 
that.  We  see  no  reason  to  assume  that  the 
defendant  was  taken  by  surprise  by  the  rul- 
ings in  its  favor  and  put  In  lees  evidence 
than  it  would  have  put  in  had  tiie  demur- 
fsrs  been  overruled. 

We  see  no  ground  for  reversing  the  judg- 
ment in  the  other  instructions  to  the  jury. 
Moreover,    the  other    Questions  raised    are 
made  immaterial  by  what  we  have  said. 
Judgment  affurmed, 

(188  U.  S.  667) 

COMMERCIAL  PUBLISHING  OOMPANY, 
Plff.  in  Err., 

V, 

SAMUEL  0.  BECKWITH. 

Brror  to  aiaU  eourt— Federal  question-- 
oonatruction  of  oontraot-^pidgment^^f- 
feet  in  other  juriedictum. 

1.  Allegations  in  a  complaint,  which  set  op  a 
riffht  to  recover  as  the  result  of  a  judicial 
sale  vnder  the  decrees  of  courts  of  the  United 
States  and  of  a  state,  raise  FedenJ  qnestioos 
which  confer  Jurisdiction  on  the  Supreme 
Court  of  the  United  States  to  review  a  Judg- 
ment of  a  state  court  denying  a  recov^wy. 

"%.  The  question  whether  an  advertising  agent 
was  entitled,  on  a  proper  constmctlon  of  his 
eontract  with  a  newspaper  corporation,  to  re- 
tain a  specified  sum  each  month  out  ot  the 
moneys  received  by  him.  Is  not  Federal  in  Its 
natnre ;  and  a  decision  of  a  state  court  there- 
on la  therefore  not  sabject  to  review  In  the 


1 1.  See  Courts,  voL  UL  Cent  Dig.  f  IMI. 


SapresM  Court  of  the  Ukiltsd  States  en  writ 
of  error  to  that  court. 
8.  Due  effect  cannot  be  said  to  liaTS  been  denied 
Che  decrees  of  courts  of  another  JurlsdictloB 
by  the  construction  placed  up<Hi  them  by  a 
state  court,  where  the  construction  contended 
for  by  those  claiming  that  such  decrees  were 
not  given  the  proper  effect  cannot  be  gi?eB 
without  Indulging  In  conjecture  and  giving  to 
those  making  such  contention  the  benefit  of 
the  doubts  which  arise  as  to  the  precise  mean- 
ing of  such  decrees. 

[No.  132.] 

Argued  Deeemher  19,  1902.    Decided  Febru- 
ary 2S.  1909. 

IN  ERROR  to  the  Suprems  Court  of  the 
State  of  New  York  to  review  a  judg- 
ment entered  in  pursuance  of  a  judgment  of 
the  Court  of  Appeals  of  that  State  which 
reversed  a  judgment  of  the  Supreme  Court 
in  favor  of  plaintifT  in  a  suit  to  recover 

Sro^erty  alleged  to  have  passed  under  a  jn- 
icial  sale  of  the  property  of  a  corporation 
in  the  hande  of  its  receiver,  ajnd  ordered 
the  complaint  to  he  dismissed.    Affirmed. 

See  same  case  below,  167  N.  Y.  829,  60 
N.  E.  642. 

Statement  1^  Mr.  Justice  Wl&itot 
A  Tennessee  corporation,  styled  the 
Commercial  Publishing  Company,  brought 
this  action  in  a  court  of  the  state  of  New 
York  to  recover  from  Samuel  G.  Beckwith 
a  sum  of  money  which,  It  was  averred, 
belonged  to  the  publishing  company.  It 
was  alleged  in  the  complaint  that  the 
rieht  was  derived  from  one  Crawford, 
who,  it  was  averred,  became  the  owner 
of  certain  newspaper  advertising  aooounts, 
on  which  payments  had  been  made  to  Bedc- 
with,  the  aggregate  thereof  constituting  ths 
amount  sued  for.  The  manner  in  which 
Crawford  was  asserted  to  have  acquired  the 
ownership  of  the  aooounts  will  appear  in  the 
following  statement  summarisea  from  the^^ 
pleadings:  g 

*0n  September  30,  1893  an  action  was  be-* 
gun  in  tne  chanceiy  court  of  Shelby  county, 
Tennessee,  to  foreclose  a  deed  of  trust  which 
had  been  made  by  the  Memphis  Appeal 
Company,  publishers  of  a  newspaper  known 
as  the  Memphis  Appeal-Avalanche.  Sam- 
uel C.  Beckwith  was  made  a  party  defend- 
ant to  the  cause.  Cotemporaneously  with 
the  filing  of  the  bill,  a  receiver  of  the  assets 
of  the  newspaper  company  was  appointed, 
and  he  continued  the  publication  oi  the  par 
per.  Although  the  complaint  in  the  action 
at  bar  did  not  set  out  the  nature  of  the 
controversy  in  the  Tennessee  suit  between 
the  trustees,  who  were  plaintiffs  in  the  ac- 
tion, and  Beckwith,  it  was  alleged  that  a 
short  time  after  the  bill  was  filed  Beckwith 
procured  the  removal  to  a  circuit  court  of 
the  United  States  of  a  separate  controversy 
existing  between  himself  and  the  trustees, 
in  which  court,  it  was  averred,  such  contro- 
versy thereafter  continued.  SubsequenUr, 
it  was  alleged,  other  actions  were  filed  in 
ths  Tennessee  court  sffainst  the  Memphis 
Appeal  Company,  whi<m  actions  wsre  olti- 
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mately  eouolidated  with  the  trustae  cause. 
It  wajB  charged  that  in  the  month  of  April, 
1894,  like  Screes  were  eimultaneouely  en- 
tered  in  the  consolidated  actions  in  the  state 
court  and  in  the  one  which  bad  been  re- 
moved to  the  United  States  court,  and  that, 
under  such  decrees,  a  sale  was  had  on  June 
16,  1894,  of  the  property  vested  in  the  re- 
ceiver, including  the  accounts  due  said  re- 
ceiver, representing  moneys  earned  by  the 
receiver  in  the  operation  of  the  newsuaper, 
of  which  the  accounts  upon  which  Beckwith 
had  collected  the  money  sued  for  formed  a 
part  At  this  sale,  it  was  alleged,  Crawford 
became  the  purchaser  of  all  the  property 
embraced  in  the  order  of  sale,  and  he  there- 
after assigned  his  purchase  to  the  plaintiff. 
In  an  amended  answer  Beckwith  admitted 
havinc  collected  and  retained  the  moneys 
sued  for,  and  speciallv  denied  the  other  al 
legations  of  the  complaint.  He  also  set  up 
as  a  defense  that  he  had  collected  the  mon- 
eys in  question  rightfully,  under  the  author- 
ity of  an  agreement  with  the  Memphis  Ap- 
peal Company  made  prior  to  the  execution 
of  the  deed  of  trust  neretofore  referred  to. 
CbHe  further  alleged  that  the  receiver  never 
g  acquired  title  to  the  moneys,  and  had  never 
•  offered  for  sale  or^aold  any  right  or  title 
thereto.  Subsequently,  by  supplemental 
answer,  it  was  alleged  that  alter  the  exe- 
cution of  the  decrees  of  sale,  and  on  appeal 
from  a  final  decree  which  had  been  entered 
in  the  consolidated  cause,  the  supreme  court 
of  the  state  of  Tennessee  adjudicated  that 
the  trust  deed  and  all  proceedings  based 
thereon  were  null  and  void,  and  that,  by  rea- 
son thereof,  the  sale  in  question  was  a  nul- 
lity. 

The  action  at  bar  was  tried  by  a  juryt  up- 
on an  agreed  statement  of  facts.  By  direc- 
tion of  the  court  there  was  a  verdict  in  fa- 
▼or  of  the  plaintiff  for  the  full  amount 
claimed.  This  judgment  was  affirmed  by 
the  appellate  division  of  the  supreme  court 
of  the  state  of  New  York.  An  appeal  was 
then  taken  to  the  court  of  appeals  of  the 
state,  which  reversed  the  judgment,  and  or- 
dered the  complaint  to  be  dismissed  with 
costs.  167  N.  Y.  329,  60  N.  £.  642.  The 
judgment  of  the  court  of  appeals  having 
been  made  that  of  the  trial  court,  a  writ  of 
error  from  this  court  was  prosecuted. 

Mewrs,  A.  Walker  Otis  and  Thonuu  B. 
Turley  for  plaintiff  in  error. 

Mesira,  Anthony  B.  Porter  and  Thom- 
€ss  Kilvert  for  defendant  in  error. 

Mr.  Justice  WUte*  after  msking  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

As  in  the  complaint  the  plaintiff  in  error 
onquestionably  set  up  a  right  to  recover  as 
the  result  of  a  judicisl  sale  made  under  de- 
crees, both  of  courts  of  the  United  States 
and  of  a  state,  Federal  questions  exist  in 
the  record,  and  the  motion  which  has  been 
made  to  dismiss  is  therefore  denied. 

Coming  to  the  merits,  the  questions  for 
decision  are  whether  due  effect  wss  given  by 
the  court  of  appeals  of  New  York  to  the  de- 
crees in  question.    Jfacoha  v.  Murka,  182  U. 


8.  588,  687,  45  L.  ed.  1241,  1244,  81  Sup. 
Ct  Rep.  865. 

Two  questions  were  considered  by  the 
state  court  in  its  opinion,  via.:  (1)  the 
meaning  and  effect  of  the  contract  entered 
into  between  Beckwith  and  the  Memphis 
Appeal  Company;  and  (2)  whether  the 
rights  of  BecKwith  under  the  contract  had 
been  conclusively  adjudicated  by  the  priorg 
litigation  in  Tennessee.  lo 

*The  agreement  referred  to  was  evidenced* 
l^   two  letters  and  indorsements  thereon, 
and  a  copy  thereof  is  contained  in  the  mar-H 
gin.t  !; 

In  disposing  of  the  first  question  the  court ' 
held  that  "the  clause  of  the  sgreement  giv- 
ing to  the  defendant  [Beckwith]  the  right  to 
coUect  all  of  the  bills  was  evidently  intend- 
ed to  give  him  the  control  of  the  proceeds 
resulting  from  the  advertisements,  so  that 
he  could  apply  the  same  upon  his  loan  to 


tMempbis;  Tenn.,  Jan.  8,  1691. 
&  a  Beckwith, 

48  Tribane  Building;  New  York  City. 
Dear  Sir:— 

In  consideration  of  special  efforts  which  you 
pledge  Tonraelf  to  make  in  our  behoJf  to  the 
best  of  your  efforts  and  ability,  and  further- 
more, tai  consideration  of  allowing  yon  nothing 
In  the  shape  of  salary,  office  rents,  or  traveling 
expenses,  we  hereby  aothorlze  and  appoint  yon 
onr  sole  and  exclnslvs  agent  for  a  term  of  five 
years  from  September  1st,  1891,  and  sooner  tf 
possible,  on  a  plain  commission  basis  of  twenty- 
flye  per  cent  on  all  business  for  all  that  portion 
of  the  United  States,  north  of  a  line  ronnlng 
eajrt  and  west  with  the  sontherly  boundary  of 
Ohio,  Missouri,  embracing  Cincinnati  and  St. 
Lonls,  Including  these  two  points. 

All  applications  for  ratea  space,  etc.,  froos 
aforesaid  territory  to  be  referred  to  yon,  and  1a 
ease  we  should  make  a  deal  direct  with  any  par- 
ties, agent,  or  adyertlsera,  from  your  territory 
(which,  howsTer,  is  not  contemplated),  we  wilt 
allow  you  the  commission  named  upon  sams^ 
and  refer  it  to  you  for  collection. 

Too  are  to  collect  all  bills  and  render  monthly 
statements,  and  to  be  held  responsible  for  all 
accounts,  except  where  a  concern  should  fail 
through  no  fault  of  yours,  and,  in  event  of  that* 
you  are  simply  to  lose  your  commlasioD,  but 
not  to  be  liable  beyond  that 

You  are  not  to  represent  any  other  morning 
paper  In  the  state  of  Tennessee  or  Arkansas 
without  our  consent  In  writing,  but  to  do  all 
you  can  in  e?ery  way,  and  at  all  times,  within 
the  above  territory,  to  advance  the  interests  of 
the  Appeal-Avalanche. 

Memphis  Appeal-Avalanche  Company, 

T.  B.  Hatchett,  Bus.  Manager. 

Accepted.    S.  C.  Beckwith. 

Memphla  Tenn.,  Jan.  Sd,  1891. 
The  Memphis  Appeal  Company, 

Memphis,  Tenn. 
Gentlemen : — 

In  consideration  of  a  contract  this  day  en- 
tered into  by  and  between  ua  I  hereby  agree- 
to  advance  to  yon  thirty  thousand  dollars- 
(180,000),  as  follows: 

$5,000  In  caah  on  or  before  January  7th, 
15.000  on  or  before  the  12th  of  Jannary.  1891, 
then  15,000  on  the  26th  of  January,  1891,  to 
take  up  your  note  now  in  the  Nassau  Bank  of 
N.  Y.  for  that  amount.  And  $15,000  from  time 
to  time  as  you  may  advise  me  and  so  desire. 

The  amount  named  of  |30,000  to  be  loaned 
you  on  the  Appeal  Company's  notea  IndofseA 
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Um  amount  of  1,000  per  month,"  and  that 
the  clause  referred  to  ^was  in  the  nature  of 
an  equitable  pledge  of  the  receipts  for  that 
purpose."  It  was  further  held  that  the  re- 
ceiver of  the  newspaper  took  possession  of 
the  assets  and  business  thereof  subject  to 
the  liens  and  obligations  of  the  corporation 
(in  other  words,  took  only  the  interest 
which  the  corporation  had  in  the  property 
which  it  assumed  to  possess  and  own),  and 
as  the  receiver  "accepted  and  published  the 
advertisements  procured  by  the  defendant 
[Beckwith],  he  [the  receiver]  must  be 
deemed  to  hai'e  done  so  under  the  contract 
which  the  defendant  [Bcckwith]  had  with 
the  corporation,  and  under  that  contract  the 
defendant  had  the  right  to  collect  the  mon- 
eys accruing  for  such  advertisements,  and 
to  retain  out  of  such  collections  a  siun  not 
to  exceed  $1,000  per  month,  to  be  applied 
upon  the  loan."  It  is  manifest  that  the 
question  of  the  proper  construction  of  thid 
contract  being  non-Federal  in  its  nature,  is 
not  subject  to  review,  and  we  consequently 
assume  that  the  construction  was  correct. 

The  second  question  was  treated  as  in- 
Tolving  only  the  issue  of  res  judicata^  Con- 
sidering the  final  decree  entered  in  the  con- 
■olidated  action,  and  the  decree  as  subse- 
quently entered  by  the  trial  court  upon  the 
mandate  of  the  supreme  court  of  Tennessee, 
^  it  was  decided  that  the  Tennessee  court  ''did 
S:iiot  adjudicate  nor  attempt  to  determine 
r .  .  .  [the]  riffht  [of  Beckwith]  to*  the 
monenrs  received  by  him  for  advertisements 
Inserted  in  the  paper  by  the  receiver  after 
his  appointment."  The  court  then  said, — 
evidently  assuming  that  the  last  decree  em- 
bodied the  direction  for  sales.  "Under  the 
judgment  the  purchaser  became  entitled  to 
all  the  moneys  due  and  owing  to  the  receiv- 
er by  reason  of  the  publication  of  the  paper, 
but  monejrs  that  did  not  belong  to  tne  re- 
ceiver, or  to  which  he  was  not  entitled,  did 
not  pass  to  the  purchaser,  and  we  find  noth- 
ing in  the  prior  decree  that  is  an  adjudica- 
tion upon  this  question."  In  effect,  there- 
fore, the  court  of  appeals  of  New  York  con- 
strued the  decrees  of  sale  and  held  that  the 
direction  to  sell  merely  authorized  a  sale  of 
the  right,  title,  and  interest  of  the  receiver 
in  the  accounts  in  question,  and  left  for  fu- 
ture determination,  in  any  controversy 
which  might  arise  in  respect  thereto,  the 
question  of  the  extent  of  the  interest,  if 
any,  of  the  receiver  in  such  accounts. 

by  W.  A.  Collier,  and  I  am  to  be  furtlier  8»- 
cured  by  a  deposit  as  collateral  of  an  equal 
amount  of  the  capital  stock  of  your  company, 
and  which  stock  shall  not  be  Increased  wlthoat 
my  consent  during  the  term  of  this  loan ; 
neither  shall  any  encumbrance  be  placed  upon 


S&ld  loan  and  Interest  at  6  per  cent  to  be  paid 
me  In  monthly  instalments  by  moneys  coming 
Into  my  hands  from  the  advertising  in  your 
paper,  in  amounu,  say  $1,000  per  month,  until 
paid.  S.  C.  Beckwith. 

O.  K. :     Memphis  Appeal  Company. 

T.  B.  Uatchett,  Business  Manager. 

(Indorsed)  :  As  the  debt  Is  reduced  I  will 
surrender  stock  collateral  pro  rota. 

S.  C.  Beckwith. 


The  sole  contentionB  which  are  open  for 
our  consideration  are,  Did  this  judgment 
fail  to  give  full  faith  and  credit  to  the  ju- 
dicial proceedings  in  the  Tennessee  courts 
U9  required  by  S  I  of  article  4  of  the  Consti- 
tution T  and,  Did  it  deny  due  efficacy  to  a 
title  or  right  claimed  under  an  authority 
exercised  under  the  United  States?  It  ia 
strenuously  argued  that^  properly  inters 
pretod,  the  decrees  directed  a  sale  of  the  ac- 
counts as  they  stood  on  the  books  of  the  re- 
ceiver, and  that  the  effect  of  the  decrees  and 
the  sale  made  thereunder  was  that  any 
right  to  or  lien  possessed  by  Beckwith  in  the 
moneys  due  upon  the  accounts  was  trans- 
ferred to  the  proceeds  of  sale  of  all  the 
property  of  the  Memphis  Appeal. 

In  considering  this  question  it  is  to  be  ob- 
served that  the  records  of  the  proceedings 
in  the  actions  in  which  the  decrees  relied 
upon  were  rendered  were  not  offered  at  the 
trial  below,  but  that  the  case  was  disposed 
of  solely  upon  an  agreed  statement  of  facta^ 
to  which  certain  of  the  decrees  made  in 
those  actions  were  annexed  as  exhibits.  To 
this  agreed  statement,  tiierefore,  and  to  it 
alone,  we  are  to  look,  for  the  purpose  of  de- 
termining the  question  presentea  for  deci- 
sion. A  summary  of  the  statement  wiU  ba 
found  in  the  margin.f 


ton  January  8,  1891,  the  Memphis  Appeal 
Company,  then  engaged  in  publlslUng  a  news- 
paper at  Memphis,  entered  Into  the  contract 
with  Beckwith  which  has  heretofore  been  set 
out.  Beckwith  made  the  advances  stlpolated 
and  $20,000  thereof  was  owing  to  him  at  the 
time  the  action  at  bar  was  Instituted.  While 
the  Memphis  Appeal  Company  was  a  going  con- 
cern Beckwith,  under  the  contract  aforesaid, 
procured  advertising  orders,  the  Indebtedness 
upon  which  collected  by  him  was  the  basis  of 
the  recovery  sought  In  this  action.  After  the 
making  of  the  contract  and  prior  to  September 
30,  1803,  the  Memphis  Appeal  Company  exe- 
cuted a  deed  of  trust  upon  Its  property  to  8»> 
cure  certain  creditors.  On  the  date  named  An- 
drew D.  Owynne  and  ottiers,  the  trustees  under 
the  deed  of  trust,  brought  suit  to  enforce  that 
Instrument.  Beckwith  was  made  a  party  de- 
fendant, and  a  receiver  was  appointed,  who  took 
possession  of  the  property  of  the  Memphis  Ai^> 
peal  Company  and  continued  the  publication  of 
its  newspaper  from  September  80,  1808,  to 
Jure  16,  1804.  On  October  6,  1808,  Beckwith 
procured  the  removal  of  the  controversy  be- 
tween himself  and  the  trustees  Into  a  court  of 
the  United  States,  and  that  controversy  there 
continued,  though  It  does  not  appear  how  it  was 
terminated.  If  It  ever  was. 

Beckwith  served  written  notice  on  the  re- 
ceiver that  he  claimed  that  his  rights  nnOer 
tlie  contract  were  not  affected  by  the  appoint- 
ment of  the  receiver,  and  the  receiver  replied 
disputing  the  right  of  Beckwith  to  collect  mon- 
eys for  advertising  matter  which  might  be  pab- 
lished  by  the  receiver. 

After  the  Institution  of  the  trustee  suit,  sun- 
dry actions  were  filed  In  the  same  court  by  gen- 
eral creditors  and  others  against  the  Memphis 
Appeal  Company,  which  were  afterwards  con- 
solidated with  the  trustee  suit.  In  April,  1804. 
in  Iho  consolidated  action,  and  in  the  action 
pending  In  the  United  States  court,  a  decree  of 
sale  was  entered,  "on  the  motion  of  the  several 
complainants,"  directing  a  sale  of  the  property 
In  the  hands  of  the  receiver,  because  of  the  a*> 
serted  fact  that  the  property  was  deteriorating 
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•  *  It  is  to  be  borne  in  mind  that  upon  the 
plaintiff  in  error  rested  the  burden  of  eR- 

^  tablishing  that  the  decrees  of  sale  were  not 
2  given  the  due  effect  to  which  thej^  were  enti- 

•  tied,  and  if  it  haa*f ailed  to  sustain  such  bur- 
den this  court  cannot  say  that  error  was 

leoommitted  by  the  judgment  below  rendered. 
£     The  decrees  of  sale  were  made  in  the  con- 

•  0olidated  action  inHhe  state  court  and  in 
the  action  pendine  in  the  United  States 
court,  and  precedfS,  by  nearly  two  years, 
the  making  of  the  final  decree,  which,  how- 
ever, was  entered  only  in  the  consolidated 
cause,  and  not  in  the  action  pending  in  the 
United  States  court.  It  is  disclosed  by  the 
record  that  in  two  of  the  actiona  which  were 
consolidated — ^that  filed  by  the  trustee  and 
one  on  behalf  of  certain  employees  of  the 
Memphis  Appeal  Company — liens  were  aa- 
aerted  upon  all  the  assets  which  came  into 
the  possession  of  the  receiver,  via,,  those  em- 
braced in  the  deed  of  trust  which  was 
sought  to  be  foreclosed.    The  deed  of  trust 

made    long    after    the    execution    of 


the  contract  between  Beckwith  and  the 
Memphis  Appeal  Company,  and  vested 
rights,  if  any,  of  Beckwitn  were  not  af- 
fected by  the  execution  of  the  deed  or  by 
the  appointment  of  a  receiver.  The  agreed 
statement  is  silent  as  to  what  waa  the  con- 
troversy between  the  trustees  and  Beck- 
with,  but  Beckwith,  in  the  correspondence 
with  the  receiver,  claimed  that  his  contract 
right  was  unaffected  by  the  receivership. 
Now,  in  the  recital  in  the  decrees  of  sale  of 
the  property  to  be  sold  there  ia  first  an  enu- 
meration of  property  generally,  in  language 
similar  to  that  contained  in  tlie  deed  of 
trust ;  there  is  then  an  exemption  from  sale 
of  uncollected  book  accounts  accruing  prior 
to  the  appointment  of  the  receiver ;  and  next 
is  the  following  recital:  "All  accounts 
which  may  be  or  are  to  become  due  to  the 
receiver  by  reason  of  the  operation  of  the 
newspaper  in  his  hands  will  pass  to  and  be 
acquired  by  the  purchaser  at  this  sale,  who 
will  become  the  full  owner  of  the  same."  It 
may  be  fairly  inferred  that  Beckwith  then 


and  was  not  self-supporting.  The  property 
which  was  ordered  to  be  sold,  after  due  adver- 
tisement, was  thus  described  In  the  order : 

"The  Memphis  Appeal-Avalanche  newspaper, 
with  all  the  rights,  privileges,  benefits,  fran- 
chises^ etc.,  belonging  to  or  In  anj  waj  per- 
taining to  same,  together  with  Its  good  will, 
•nbscrlptlon  list,  advertising  patronage,  in- 
come, and  profits,  and  all  the  machinery,  appli- 
ances, furniture,  materl«U,  property,  assets,  etc., 
of  every  kind  and  description,  and  the  general 
outfit  of  the  newspaper  now  In  the  hands  of  the 
leoelver  In  these  causes. 

'*He  will  sell  all  and  every  kind  and  descrip- 
tion of  property  In  his  hands,  saving  and  ex- 
cept the  uncollected  book  accounts  of  the  Mem- 
phis Appeal  Company,  accruing  prior  to  his 
appointment  as  receiver,  and  which  were  placed 
In  his  hands  for  collection.  Such  of  these  ac- 
counts as  remain  uncollected  will  not  be  sold. 

"All  accounts  which  may  be  or  are  to  become 
due  to  the  ivceiver  by  reason  of  the  operation 
of  the  newspaper  In  his  hands  will  paas  to  and 
be  acquired  by  the  purchaser  at  this  sale,  who 
will  become  the  full  owner  of  the  same.  And 
each  purchaser  will  take  the  property  decreed 
to  be  sold  herein,  subject  to  all  of  the  contract 
obligations  Incurred  by  the  receiver,  and  will 
assume  the  payment  of  same.  Including  any 
amount  due  the  receiver  on  the  day  of  sale  for 
Qverehecks  made  by  him  fOr  personal  advances 
on  account  of  the  property  in  his  handa  Bx- 
ceptlng  only  the  certificates  Issued  by  the  re- 
ceiver for  the  payment  of  which  the  purchaser 
•hall  In  no  way  be  liable." 

After  directing  that  the  receiver  report  his 
proceedings  under  the  decree  to  the  court,  it 
was  further  recited  as  follows : 

"The  purchaser  at  the  sale  herein  ordered 
will  acquire  the  absolute  title  to  all  the  prop- 
erty decreed  to  be  sold,  free  ftom  all  claims, 
liens,  and  encumbrances  whatever,  sa^e  as  pro- 
Tided  above  as  to  the  contract  obligations  of  the 
receiver;  and  the  proceeds  of  sale  will  stand 
In  these  causes  In  lieu  and  place  of  the  prop- 
erty Itself." 

Subsequently  the  decree  of  sale  was  modified 
liy  directing  a  sale  to  be  made  by  the  clerks  of 
tlie  respective  courts,  as  commissioners.  Re- 
specting the  sale  and  the  confirmation  thereof, 
ft  Is  recited  In  the  agreed  statement  as  follows 
I  Italics  not  In  original)  : 

"Ifi.  Thereafter  and  on  the  16th  d^  of  June, 
23  &  a— 26. 


1894,  said  commissioners,  acting  under  the  de- 
crees aforesaid,  sold  at  public  auction  In  the 
city  of  Memphis,  the  property  aforesaid,  and 
al90  an  the  right,  title,  and  interest  of  eaid  re- 
ceiver to  the  varioue  eums  net  forth  in  Bmhibit 
B  cmneited  to  the  eompUUnt  herein,  and  in  and 
to  the  cloitiM  of  eaid  receiver  againet  the  par- 
ties  therein  mentioned  for  eaid  advertieemente 
puhllahed  by  eaid  receiver  for  their  account  in 
eaid  Memphis  Appeal-Avalanche  between  Sep- 
tember 30,  1898,  and  June  16,  1894,  as  afore- 
said, when  and  where  same  was  struck  off  to 
one  West  J.  Crawford,  he  paying  therefor  to 
said  J.  B.  Clough  and  B.  B.  McHenry  as  such 
commissioners  the  sum  of  $65,200,  and  he  being 
the  highest,  best,  and  last  bidder  therefor.  That 
whatever  title  the  receiver  had  to  said  sums  set 
forth  in  Exhibit  B  was  derived  from  said  trust 
deed  and  his  appointment  as  such  receiver.  On 
the  8d  day  of  July,  1894,  decrees  were  simul- 
taneously entered  In  said  actions  thus  pending 
In  said  chancery  court  of  Shelby  oonnty,  and 
said  circuit  court  of  the  United  States,  confirm- 
ing the  sale;" 

On  March  26,  1896,  a  final  decree  was  en- 
tered in  the  consolidated  action  determining  the 
rights  of  a  large  number  of  persona  one  sach 
being  Beckwith,  wlioae  claim  of  a  lien  on  the 
fund  under  an  execution  Issued  In  an  action 
brought  by  a  named  party  other  than  Beckwith, 
In  which  action  Judgment  had  been  obtained 
against  the  Memphis  Appeal  Company,  was 
overruled,  and  he  was  allowed  sn  appeaL  A 
portion  of  the  defendants  thereafter  prosecuted 
an  appeal  to  the  supreme  court  of  Tennessee, 
and  after  the  decision  of  that  appeal  a  decree 
was  entered  in  the  trial  court  in  conformity  to 
the  directions  of  the  appellate  court,  on  July  8, 
1896.  The  appeal  of  Beckwith  was  disposed  of 
by  a  general  afllrmance  of  the  decree  below,  ex- 
cept as  partlcnlariy  specified  In  the  Judgment 
of  the  appellate  court. 

Crawford,  the  purchaser  at  the  sale^  "duly 
assigned  and  transferred  to  the  plaintiff  all  his 
claims,  demands,  and  right  of  action  against 
the  defendant,  which  he  acquired  by  virtue  of 
the  sale  of  June  16,  1894,  above  referred  to." 
As  heretofore  stated,  the  collections  made  by 
Beckwith  sought  to  be  recovered  in  the  action 
at  bar  were  made  on  advertising  orders  pro- 
cured by  Beckwith  under  the  contract  and  pnlh 
lished  by  the  receiver. 
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f  wfts^and  piior  thereto  had  been  making  di- 
net  oollectiona  from  advertiaers  imder  the 
aaaumed  authority  of  the  contract,  and  he 
was  undoubtedly  asserting  the  right  to  re- 
tain the  moneys  which  he  might  collect  up- 
on advertisements  which  had  been  procured 
by  him.  The  sum  due  upon  such  accounts 
for  advertisements  published  by  the  receiver 
was  small  as  compared  with  the  main  as- 
Mta  in  the  custody  of  the  receiver,  yet,  in 
that  portion  of  the  decree  which  made  the 
liens  and  encumbrances  operative  against 
the  proceeds  of  sale,  the  entire  proceeds  of 
sale,  and  not  the  proceeds  of  a  particular 
portion  of  the  property  sold,  were  made 
subject  to  all  liens  and  encumbrances  sought 
to  be  enforced  in  the  litigation. 

As  before  stated,  the  record  shows  that, 
in  two  of  the  actions  which  had  been  oon- 
■olidated,  the  complainants  were  aesertins 
liens  against  all  the  property  which  haS 
come  into  the  possession  of  the  receiver,  and 
the  decree  of  sale  recites  that  the  sale  was 
ordered  upon  the  motion  of  the  complain- 
ants. Beocwith  nowhere  appears  to  have 
been  an  active  participant  in  obtaining  such 
decree  or  assenting  thereto.  It  does  not 
even  appear  that,  at  the  time  of  the  entry 
of  the  decrees  of  sale,  he  was  a  party  to  anv 
of  the  actions  which  had  been  consolidated, 
for  it  cannot  in  reason  be  so  inferred  from 
the  mere  circumstance  that  nearly  two  years 
after,  on  the  entr^  of  the  final  decree,  he  is 
referred  to  therein  as  being  a  cross  com- 
plainant in  one  of  the  actions  seeking  to  en- 
force a  lien,  ths  nature  of  which  was  not 
disclosed. 

The  stipulaticis  ooiitained  in  the  agreed 
statement,  particularlv  the  recitals  in  subdi- 
vision numbered  13,  lend  color  to  the  con- 
struction that,  as  respects  the  accounts  in 
question,  all  that  was  intended  to  be  sold 
was  the  right,  title,  and  interest  of  the  re- 
ceiver therein,  the  nature  and  extent  of 
which  title  was  left  unadjudicated.  The 
expression,  ''the  property  aforesaid/'  used 
in  the  paragraph,  it  may  well  be  argued, 
was  intended  to  refer  to  something  distinct 
from  the  accounts  in  question,  and  the  lan- 
ffuage  may  properly  be  interpreted  as  relat- 
ing to  the  property  coverea  by  the  trust 
deed,  which  came  into  the  possession  of  the 
H  receiver.  A  reasonable  construction  of  the 
g  paragraph  can  be  adopted,  supporting  the 
•  claim  that,  as  regards  the  account8,^air  that 
was  sold  was  the  right,  title,  and  interest 
of  the  receiver  therein.  In  the  lieht,  there- 
fore, of  all  the  circumstances  which  have 
been  detailed,  we  cannot  sustain  the  conten- 
tion of  the  plaintiff  in  error  that  the  guar- 
anty clause  of  the  decrees,  transferring  liens 
upon  the  property  to  the  proceeds  of  sale, 
was  intenaed  to  apply  to  the  accounts  in 
question  without  indulging  in  conjecture 
and  giving  to  the  plaintiff  in  error  the  bene- 
fit of  the  doubts  which  arise  as  to  the  pre- 
cise meaning  of  the  decrees. 

The  parties  having  chosen  to  try  the  case 
on  a  statement  of  facts,  which  does  not  af- 
ford us  the  means  of  saying  with  that  cer- 
tainty which  is  required,  that  the  judgment 
below  denied  due  faith  and  credit  to  the  de- 
srsss  in  question,  we  cannot^  in  view  of  the 


burden  of  proof,  reverse  the  judgment  be- 
low; and  it  is  therefore  afflrmed. 


•  (^88  U.  8.  662) 
BOARD  OF  DIRECTORS  OF  THE  CHI- 
CAGO THKOLOGICAL  SEMINARY,  Plff. 
in  Err., 
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PEOULE  OP  THE  STATE  OF  ILLIN0I8 
ecB  rel.  SAMUEL  B.  RAYMOND,  County 
Treasurer  and  em  offieio  Oollector  of  Cook 
County,  Illinois. 

Taxation — oontraoi  eaemptian — oanatruotian 
by  atats  court  foUowed  when  not  ohtfiouS" 
ly  erroneous. 

The  decision  of  a  state  coort  that  a  charter 
exemption  from  taxation  of  the  property,  of 
whatever  kind  and  description,  belonging  or 
appertaining  to  a  theologicaJ  seminary,  does 
not  Inclade  property  owned,  rented,  or  held 
by  It  as  an  Investment,  but  not  used  In  Im- 
mediate connection  with  the  seminary,  ai- 
thoagh  the  Income  thereof  Is  used  only  for 
the  pnrpoaes  of  the  school.  Is  not  so  obviously 
erroneous  as  to  regalre  reversal  by  the  Su- 
preme Court  of  ths  United  States  because 
the  charter  provides  that  the  act  "shall  be 
construed  liberally  in  all  courts  for  the  pur- 
poses therein  expressed." 

[Nos.  140  and  266.] 

Argued  and  Bubmitted  January  tO,  tl^  1903. 
Decided  February  2S,  190S. 

IN  ERROR  to  ths  Supreme  Court  of  the 
State  of  Illinois  to  review  Judgments 
which  affirmed  judgments  of  the  County 
Court  of  Cook  County  denying  an  exemption 
from  taxation  in  favor  of  a  theological  semi 
nary.    Affirmed. 

See  same  case  below,  in  Illinois  Supreme 
Court,  case  No.  140,  180  HI.  439,  59  N.  E. 
077.  Case  No.  265,  193  111.  619,  61  N.  E. 
1022. 

Statement  by  Mr.  Justice  PeokKami 

These  cases,  between  the  same  parties, 
come  here  b^  writs  of  error  to  the  supreme 
court  of  Illinois,  which  held  certain  prop- 
erty of  the  plaintiff  in  error  not  exempt 
from  taxation.     189  111.  439,  50  N.  £.  977. 

The  case  No.  140  involves  taxes  for  the 
year  1899,  and  No.  265  for  the  year  1900. 

The  plaintiff  in  error  claims  exemptions 
under  its  charter,  passed  in  1855,  entitled^ 
"An  Act  to  Incorporate  the  Chicago*  Theo-* 
logical  Seminary,''  a  copy  of  which  is  set 
forth  in  the  maiigin.t 

The  supreme  court  of  the  state  held  that 
the  provision  granting  the  exemption  from 
taxation  in  $  6  referred  only  to  property 
used  in  connection  with  the  seminaiy,  and 
did  not  include  other  property  which  might 

tSec  1.  Be  it  enacted  by  the  People  of  the 
etate  of  IllinoU,  repreeented  in  the  Oenerai  As- 
sembly.  That  Stephen  Peet  (and  twenty-three 
other  persons,  named  In  the  act),  and  their  suo- 
cessors  be,  and  they  hereby  are,  created  a  bodgr 
politic  and  corporate,  to  be  styled  *"rhe  Board 
of  Directon  of  the  Chicago  Theological  Scml- 
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be  owned,  rented,  or  held  bjr  the  eemlnaxy 
ae  an  inveetment,  although  the  income 
thereof  was  uaed  solely  for  echool  purpoflee: 
Accordingly,  property  whidi  was  not  so  in- 
^  duded,  and  which  is  inTolved  in  these  ac- 
gtione,  was  taxed  under  the  general  taxing 

•  law  of  the  state,  enacted  iii*1872.  In  enfor- 
cing the  taxation  of  the  outside  property  of 
plaintiff  in  error  under  that  act^  it  is 
claimed  that  the  obligation  of  the  contract 
contained  in  the  act  of  1866,  the  charter  of 
the  plaintiff  in  error,  waa  impaired. 

It  is  conceded  that  the  charter  of  incor- 
poration was  duly  accepted,  and  that,  act- 
ing on  the  faith  of  its  proyision,  the  plain- 
tiff in  error  has  acauired  by  donation  and 
purchase  a  part  of  tne  leal  estate  on  which 
the  taxes  in  question  were  levied,  and,  in 
addition,  has  expended  in  the  erection  and 
purchase  of  buildings  on  the  real  estate 
owned  fay  it  an  amount  exceeding  $200,000, 
and  a  lame  number  of  students  have  been 
and  are  Imng  Instructed  by  it  in  pursuance 
of  its  charter.  The  pieces  of  real  estate  up- 
on which  the  taxes  m  these  cases  were  lev- 
led  were  acquired  by  the  plaintiff  in  error  by 
gift  or  purchase,  and  were  held  by  it  to  pro- 
mote the  objects  for  which  it  was  incorpo- 
rated, and  the  rentals  received  from  such 
teal  estate  are  used  for  those  purposes,  al- 
though the  property  is  not  used  in  immedi- 
ate connection  with  the  seminaiy. 

Ue98r$.  John  J.  Herriok  and  David 
Fales  for  plaintiff  in  error. 

Messrs,   Edwin   W.   Sims,    Frank  I*. 
Skepard,  and  WUliAm  F.  Straokman 
gfor  defendants  in  error. 

*  Mr.  Justice  Peekkam,  after  makine  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  supreme  court  of  Illinois,  by  its  deci- 
sion in  this  case,  has  but  followed  its  prior 
decision  upon  the  same  question  between 
these  parties,  reported  in  174  111.  177,  61  N. 
E.  198,  decided  in  1898.  It  there  held  that 
the  exemption  was  limited  to  property  used 
in  immediate  connection  with  the  seminaiy, 
and  did  not  include  such  property  as  is  in- 
volved in  these  cases,  which  was  not  prop- 
erty used  in  immediate  connection  with  the 


seminary,  but  was  other  propsriy  separata 
and  apart  theref rom^  and  owiied  or  rented 
or  held  by  the  seminary  as  an  investment, 
the  income  from  whi<m  was  nevertheless 
used  solely  for  school  purposes. 

The  rule  of  construction  followed  by  the 
supreme  court  of  Illinoia  in  construing  this 
act  exempting  properly  from  taxation  is  so 
well  establishea  by  this  and  other  courts  as 
scarcely  to  need  the  citation  of  authorities. 
One  or  two,  howe^^er,  from  this  court  may 
be  given.  Ttioker  v.  Ferguson,  22  Wall. 
627,  22  L.  ed.  806;  New  Orleans  City  d  Lake 
R.  Co.  V.  New  Orleans,  143  U.  a  192,  196,  26 
L.  ed.  121,  122,  12  Sup.  Ct  Rep.  406;  Bank 
of  Commerce  v.  Tennessee  Use  of  Memphis, 
161  U.  S.  134,  146,  40  L.  ed.  646,  649,  16 
Sup.  Ct.  Rep.  466. 

The  rule  is  that,  in  claims  for  exemption 
from  taxation  under  legislative  authority, 
the  exemption  must  be  plainly  and  unmis- 
takably granted;  it  cannot  exist  by  impli- 
cation ozily;  a  doubt  is  fatal  to  the  claim. 

The  reasoning  of  the  supreme  court  of 
lUinois  (174  IlL  177,  61  N.  E.  198),  in  re- 
fusing the  exemption  daimed,  so  far  as  re- 
lates to  the  property  not  connected  with  the 
seminary,  is  best  stated  in  the  language  of 
the  opinion  of  that  court.  After  stating  the 
rule  of  construction,  as  above  mentionsc^  the 
court  said  (p.  181,  N.  E.  p.  199) :  ^ 

"If,  however,  taking  the  express  words  olS 
the  act,  and*without  extending  their  mean-* 
ing  by  implication,  they  may  be  held  to  in- 
clude all  property  belon^ng  or  appertaining 
to  the  'seminary*  mentioned  in  the  2d  sec- 
tion, or  to  include  all  the  property  belong- 
ing or  appertaining  to  the  corporation,  and 
there  is  reasonable  ground  for  doubt  which 
was  intended  by  the  legislature,  that  doubt 
must  be  resolved  in  favor  of  the  state.  In 
other  words,  if  the  lan^age  is  capable  of  a 
broad  or  more  restricted  meaning,  the  latter 
must  be  adopted.  The  2d  section  of  the 
charter  mentioning  certain  property  to  be 
located  in  or  near  the  dtv  of  Chicago,  and 
which  is  denominated  the  seminajy,'  ws 
think  the  words  in  the  6th  section,  'said 
seminary,'  refer  to  that  particular  property, 
and  to  so  hold  seems  to  do  no  more  than  to 
give  the  language  of  the  two  sections  ttieir 
literal  and  ordinarily  understood  meaning. 


nary,'*  and  bj  that  name  and  style  to  remain 
and  have  perpetual  snccesiiioD,  with  full  power 
to  sae  and  be  sued,  plead  and  be  impleaded; 
to  acquire,  Laid,  and  convey  property,  real  and 
personal :  to  have  and  use  a  common  seal :  to 
alter  and  renew  the  same  at  pleasure :  to  make 
and  alter  a  constitution  and  by-laws  for  the 
eonductlnsr  and  government  of  said  institution, 
and  fully  to  do  whatever  may  be  necessary  to 
carry  ont  the  object  of  this  act  of  Incorporation. 

Sec  2.  That  the  seminary  shril  be  located  In 
or  near  the  city  of  Chlca^.  The  object  shall 
be  to  famish  Instruction  and  the  means  of  edu- 
cation to  young  men  preparing  for  the  guspel 
ministry,  and  the  Institution  shall  be  equally 
open  to  all  denominations  of  Christians  for  this 
purpose. 

Sec  S.  That  the  board  of  directors  shall  con- 
sist of  twenty-fonr  members,  nine  of  whom  shall 
constltnte  a  quorum  for  the  transaction  of 
business.  The  directors  Shall  hereafter  be 
elected  In  accordance  with  the  provisions  of 


the  constitution  under  which  they  act,  an'1 
shall  hold  their  office  ontll  their  successors  ars 
appointed. 

Sec  4.  The  board  of  directors  shall  have  pow- 
er to  appoint  an  executive  committee  and  such 
agents  as  they  may  deem  nece88ai7,  and  such 
officers,  professors,  and  teachers  as  the  govern- 
ment and  Instruction  of  the  seminary  may  re- 
quire, and  prescribe  tLetr  duties,  to  remove  any 
of  them  for  sufficient  reasons,  and  prescribe  and 
direct  the  course  of  studies  to  be  porsued  In  the 
institution ;  also  to  confer  such  degi^ees  as  are 
consistent  with  the  object  of  the  Institution,     i 

Sec.  5.  That  the  property,  of  whatever  kind 
or  description,  belonging  or  appertaining  to 
said  seminary,  shall  be  forever  free  and  exempt 
from  all  taxation,  for  all  purposes  whatsoever. 

Sec.  6.  This  act  to  take  eflTect  and  be  In  foros^ 
from  and  after  Its  passage,  and  It  Shall  be' 
deemed  a  public  act,  and  shall  be  construed  llb-i 
erally  In  all  oonrts  for  the  purposes  therein  ea- 
pressed. 
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To  aa^,  MB  is  contended  by  appdlee,  that 
'said  eeminaiy'  was  intended  to  mean  the 
corporation  ie  to  extend  the  meaning  of 
those  words  by  implication,  which  is  not 
permissible. 

'*It  is  eaid  that  the  only  entity  mentioned 
in  the  charter  capable  of  owning  property 
is  the  corporation,  and  therefore  it  could 
not  have  been  intended  that  property  be- 
longing or  appertaining  to  the  seminary  was 
meant  by  $  5.  We  think  this  position  is 
based  upon  a  too  limited  meaning  of  the 
words  'belonging  or  appertaining/  as  here 
used.  Of  course,  if  the  language  of  §  5  had 
been  that  the  property,  of  whatever  kind  or 
description,  owned  bv  the  said  seminary 
shall  be  forever  free  from  all  taxation,  etc., 
or  if,  as  counsel  seem  to  assume,  the  words 
'belonging  or  appertaining*  here  necessarily 
meant  ownership  of  the  property,  then  there 
would  be  force  in  this  argument  of  counsel. 
It  is  undoubtedly  true  that  the  word  'be- 
longing' may  mean  ownership,  and  very 
often  doea  But  that  is  not  its  only  mean- 
ing. \Vester'8  International  Dictionaiy 
defines  it:  '2.  That  which  is  connected 
with  a  principal  or  greater  thins;  an  ap- 
pendage, an  appurtenance.'  He  also  defines 
the  word  'pertain'  aa  meaning  'to  belong  or 
pertain,  wnether  by  right  of  nature,  ap- 
pointment, or  custom;  to  relate,  as  "things 
pertaining  to  life."'  Manifestly,  the  pur- 
^pose  of  §  6  was  to  exempt  property  owned 
gtnr  the  corporation,  but  it  aces  not  follow 
•  that  the  intention  was  to  include  in*that  ex- 
emption all  property  owned  by  it  used  for 
purposes  of  the  school." 

We  think  there  is  force  in  this  reasoning, 
and  we  are  disposed  to  concur  in  the  result 
arrived  at. 

It  is  contended  by  counsel  for  plaintiff  in 
error  that  the  words  "said  seminary,"  con- 
tained in  S  5  of  the  charter,  referred  to  the 
corporation  created  by  the  act,  and  not  to 
the  school  buildings  and  grounds^  and  that, 
therefore,  the  exemption  necessarily  exempt- 
ed from  taxation  all  the  property  against 
which  tlie  judgments  below  were  rendered. 

Here  are  two  different  constructions  of 
the  exemption  clause,  each  of  which  ooight 
be  maintained  with  some  plausibility.  That 
view  which  limits  the  range  of  the  exemp- 
tion to  property  used  in  immediate  connec- 
tion with  the  seminary  might  seem  to  many 
to  be  the  correct  one,  while  in  the  opinion  of 
others  the  broader  claim  of  total  exemption 
would  be  the  best  founded.  The  judges  of 
the  supreme  court  of  Illinois  have  unani- 
mously taken  the  former  view,  while  coim- 
sel  for  the  plaintiff  in  error  very  strongly 
and  very  ably  has  taken  and  maintained  the 
other.  We  can  ourselves  see  that  a  con- 
struction either  way  would  not  be  clearly 
erroneous,  or,  at  any  rate,  either  construc- 
tion would  not  be  so  obviously  erroneous  as 
to  leave  no  doubt  upon  the  question.  In 
such  cases  we  think  the  rule  as  to  the  con- 
struction of  statutes  of  exemption  from  tax- 
ation should  be  applied,  ana  as  there  may 
be  room  for  reasonable  doubt  whether  a 
total  or  only  a  partial  exemption  was 
meant,  the  partial  exemption  should  alone 
be  reeognizecL    Great  weight  ooght  also  to 


be  attached  to  the  decision  of  a  state  couii 
regarding  questions  of  taxation  or  exemp- 
tion tfaeremmi  under  the  Gonatitution  or 
laws  of  its  own  state.  Am  is  said  in  WiUcm 
V.  Standfifer,  184  U.  S.  390,  412,  46  U  ed. 
612,  618,  22  Sup.  Ct  Rep.  384,  389: 

"£special  respect  should  be  had  to  such 
decisions  when   the  dispute   arises  out  of 
general  lav:s  of  a  state,  regulating  its  exer- 
cise of  tho  taxing  power,  or  relating  to  the 
state's  disposition  of  its  public  lands.    In 
such  cases  it  is  frequently  necessary  to  re- 
cur to  the  history  and  situation  of  the  coun- 
try in  order  to  ascertain  the  reason  as  well 
as  the  meaning  of  the  laws,  and  knowledgeie 
of  such  particiHars  will  most  likely  be  found® 
in  the^tribunals  whose  special  function  ia  to* 
expound    and   interpret    the   state    enacts 
ments." 

We  acknowled^  and  affirm  the  principle 
that  this  court  m  this  class  of  cases  must 
decide  upon  its  own  responsibility  as  to  the 
existence  and  meaning  of  the  contract,  but 
in  arriving  at  such  meaning  in  a  case  like 
this,  the  decision  of  the  state  court  is  enti- 
tled to  exercise  marked  infiuenoe  upon  the 
question  this  court  is  called  upon  to  decide^ 
and  where  it  cannot  be  said  that  the  deci- 
sion is  in  itself  unreasonable  or  in  violation 
of  the  plain  language  of  the  statute,  we 
ought,  in  cases  engendering  a  fair  doubt>  to 
follow  the  state  court  in  its  interpretation 
of  the  statutes  of  its  own  state. 

The  case  of  Northtcestem  UtUvertitff  ▼. 
lUinois,  90  U.  S.  300,  25  L.  ed.  387,  is  no 
authority  for  the  construction  contended  for 
b^  the  plaintiff  in  error.  In  that  case  the 
charter  provided  "that  all  property,  of 
whatever  kind  or  description,  oelonffinff  to 
or  owned  by  the  said  corporation,  uiau  be 
forever  free  from  taxation  for  any  and  all 
purposes."  The  difference  between  the  two 
provisions  is  intrinsic  and  material.  What 
IS  lacking  in  the  case  at  bar  is  present  in 
the  case  cited,  namely,  a  provision  exempt* 
ing  all  the  property  "owned  by  said  corpo- 
ration." In  the  case  before  us  it  is  the 
property  "belonginff  or  appertaining  to 
said  seminary,"  and  the  word  "belonging^ 
is  construed  b^  the  supreme  court  as  not 
synonymous  with  "owned  b^,"  nor  is  tho 
word  "seminary"  regarded  m  this  conneo- 
tion  as  the  equivalent  of  the  word  "corpora* 
tion." 

But  the  plaintiff  in  error  contends  thai 
however  correct  the  construction  adopted  by 
the  state  courts  might  be  if  founded  upon 
general  rules  of  construction  pertaining  to 
claims  for  exemption  from  taxation,  n  is 
plainly  erroneous  under  the  provision  of  § 
6  of  the  charter,  providing  that  the  act 
"shall  be  deemed  a  public  act,  and  shall  be 
construed  liberally  in  all  courts  for  the  pur- 
poses therein  expressed." 

To  adopt  the  construction  contended  for 
by  the  plaintiff  in  error  would  call  for  a  re- 
versal of  the  rules  otherwise  prevailing  in 
and  ^verning  claims  for  exemption  from 
taxation.    But  it  is  nevertheless  urged  that 
if  in  any  way  the  language  of  exemption^ 
can  by  a  liberal  construction  be  said  to  coverg 
the  whole  *property  owned  by  the  corporap* 
tion,  such  construction  must  be  adoptod  by 
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reason  of  the  proyisions  contained  in  §  6. 
We  think  this  is  claiming  entirely  too 
much  for  the  language  of  that  section. 

As  is  therein  sUited,  the  act  must  he  con- 
strued liherally  for  the  purposes  therein  ex- 
pressed. What  are  those  purix>sesf  In  this 
respect  the  word  "purposes"  in  §  6  is  syn- 
onymous with  the  word ''object"  in  §  2,  as 
we  think,  and  we  find  that  the  object  or  pur- 
pose is  stated  in  §  2,  "to  f  ui-nish  instruction 
and  the  means  of  education  to  young  men 
prejjaring  for  the  gospel  ministry,  and  the 
institution  shall  be  equally  open  to  all  de- 
nominations of  Christians  for  this  purpose." 
It  is  for  the  accomplishment  of  this  purpose 
or  object  that  the  act  is  to  be  liberally  con- 
strued. If  a  question  should  arise  regard- 
ing the  meaning  of  the  language  "to  furnish 
instruction  or  the  means  of  education,"  and 
how  far  the  words  should  be  extended  and 
what  they  should  include,  the  words  should 
be  liberally  construed  as  provided  for  in  the 
6th  section,  because  to  furnish  instruction 
or  the  means  of  education  is  the  expressed 
purpose  or  object  of  the  act.  So,  in  regard 
to  the  powers  of  the  board  of  directors  as 
provided  for  in  the  charter;  those  powers 
should  be  liberally  construed  for  the  fur- 
therance of  the  object  stated  in  the  charter. 
To  do  so  would  not  violate  any  well-settled 
rule  of  construction,  and  would  nevertheless 
be  sufficient  in  case  of  doubt  to  turn  the  de- 
cision in  favor  of  a  construction  more  lib- 
eral in  its  nature  than  might  otherwise  be 
properly  adopted.  But  we  do  not  think  it 
was  intended  by  the  language  of  the  6th  sec- 
tion to  provide  a  complete  overthrow  of  a 
canon  of  construction  such  as  the  one  in 
question,  which  has  obtained  for  so  many 
years,  and  has  been  so  universally  and  so 
strictly  adopted  and  adhered  to  b^  the 
courts  of  the  whole  country.  We  again  re- 
sort to  the  language  of  the  opinion  of  the 
Illinois  court  for  the  presentation  of  its  own 
reasons  for  the  somewhat  strict  construction 
of  the  exemption  clause  adopted  by  it. 
After  stating  that  it  should  not  be  presumed 
that  the  legislature  intended  to  exempt 
property  from  taxation,  but  such  intention 
nmust  appear  affirmatively,  and  it  will  be 
?  strictly  construed,^and  that  an^  ambiguities 
must  operate  against  the  parties  who  claim 
the  exemption,  the  court  (p.  181,  N.  E.  p. 
109)  continued: 

"That  laws  exemptiii|;  property  from  tax- 
ation are  generally  subject  to  these  rules  of 
construction  is  not  seriously  questioned,  but 
counsel  for  appellee  say  said  rules  do  not 
apply  here,  because  by  §  6  of  the  charter  it 
is  provided  that  the  act  'shall  be  construed 
liberally  in  all  courts  for  the  purposes 
therein  expressed.'  We  do  not  think  this 
language  was  intended  to  or  could  be  held 
to  change  or  qualify  the  general  rules  of 
construction  applicable  to  the  section  under 
consideration.  Here  the  very  question  to 
be  determined  is,  What  is  the  purpose  ex- 
pressed in  that  section?  And  to  say  that 
liberal  rules  of  construction  must,  under  § 
6,  be  applied  in  favor  of  the  contention  that 
all  property  belonging  or  appertaining  to 
the  corporation  is  exempt  would  be  to  beg 
the  whole  question.    In  determining  what 


purpose  is  expressed  in  the  section,  resort 
must  necessarily  be  liad  to  the  general  rules 
for  considering  such  laws.  When  that  pur- 
pose is  ascertained,  liberal  rules  of  con- 
struction, if  necessary,  are  to  be  resorted  to, 
to  give  effect  to  such  purpose.  .  .  .  We 
think  this  case  turns  upon  whether  or  not 
the  words  'said  seminary,'  used  in  the  5tk 
clause,  should  be  given  the  meaning  of  'said 
corporation.'  In  our  opinion  the  applica- 
tion of  the  rules  of  construction  above  re- 
ferred to  does  not  warrant  such  a  construc- 
tion." 

This  is  not  such  an  unnatural,  strained, 
or  unreasonable  construction  of  the  act  as 
shows  it  to  be  erroneous,  and  while  it  might 
be  otherwise  construed  so  as  to  effect  a  total 
exemption,  we  are  not  prepared  to  hold  tiiat 
the  state  court  so  clearly  erred  as  to  caU 
upon  us  to  reverse  its  determination.  We, 
therefore,  adopt,  though,  we  admit,  with  some 
hesitation,  the  views  of  the  state  court, 
which  lead  to  an  affirmance  of  the  judg- 
ments. 

Afftiined. 

Mr.  Justice  W]iite»  with  whom  concur 
Mr.  Justice  Brown  and  Mr.  Justice 
Holmes,  dissenting:  ao 

The  court,  in  stating  the  facts,  refers  to^ 
a  previous  opinion  ol*the  supreme  court  of* 
the  state  of  Illinois,  annoimced  in  a  case 
between  the  same  parties,  involving  a  ques- 
tion of  law  lil^e  unto  that  which  arises  on 
this  record.  In  that  case,  however,  the  su- 
preme court  of  Illinois  but  reversed  and  re- 
manded for  a  new  trial,  and  hence  the  judg- 
ment was  not  final  and  not  susceptible  of 
beinff  brought  to  this  court  to  test  toe  issues 
involving  the  constitutional  right  under  the 
contract.  After  the  record  in  the  previous 
case  reached  the  trial  court  the  case  was  not 
further  pressed  by  the  plaintiff  for  such 
length  of  time  as  to  cause  it,  under  the  Illi- 
nois statute,  to  be  in  effect  abandoned.  The 
question  here  now  for  review  is  not,  there- 
fore, controlled  b^  the  thing  adjudged  aris- 
ing from  the  previous  judgment,  ^e  court 
does  not  now  decide  to  the  contrary,  but  the 
matter  is  referred  to  by  me  lest  a  misconcep- 
tion he  caused  b^  the  mention  made  of  the 
subject  in  the  opinion  of  the  court. 

I  do  not  dispute  the  elementary  proposi- 
tion that  exemptions  from  taxation  are 
atricti  juris,  that  is,  not  to  be  extended  by 
implication.  This,  however,  does  not  implr 
that  a  contract  exemption  is  to  be  disregard- 
ed, simply  because  it  may  be  possible  for  a 
subtle  mind  to  suggest  a  possible  doubt  as 
to  the  exemption,  nowever  conjectural  may 
be  the  assumption  on  which  the  doubt  is 
rested.  Nor  does  the  rule  mean  that,  be- 
cause it  is  deemed  that  a  particular  contract 
exemption  was  an  unwise  one  for  the  public 
interest,  therefore  the  meaning  of  the  con- 
tract is  to  be  disregarded  by  a  court  in  or^ 
der  to  relieve  the  public  from  the  burdens 
arising  from  the  obligations  of  the  contracts 
The  rule,  as  understood  bv  me,  is  this  only, 
that  the  langua^  from  which  an  exemption 
is  claimed  to  arise  is  to  receive  a  literal  con- 
struction, and  is  not  to  be  extended  so  as 
to  embrace  a   right  not  within  the  clear 
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meaninff  of  the  contract.  I  do  not,  more- 
«fT«rj  dupute  the  principle  that  where  the 
contract  which  is  aaaerted  to  have  been  im- 
paired arises  from  a  state  law,  it  is  the  duty 
of  the  court,  in  ease  of  doubt  as  to  the  mean- 
ing of  the  contract^  to  adopt  the  construc- 
tion siven  to  it  by  the  state  court.  This 
rule  does  not  imply  that  because  the  state 
court  has  decided  against  the  contract  right, 
therefore  there  is  doubt  and,  hence,  the  re- 
a  suiting  duty  to  affirm  the  action  of  the 
e  state  court.    If  such  were  the  case,  the  pow- 

•  er  of  this  court  to  review  the  action^  state 
courts  concerning  the  alleged  impairing  of 
the  obligations  of  a  contract  would  be  at  an 
end  wherever  the  contract  took  its  origin 
in  state  law.  The  significance  of  the  rule 
Is  this,  that  if,  fairly  considering  the  issue 
of  contract  arising  from  the  state  law  and 
its  alleged  impairment,  this  court,  in  the  ex- 
ercise of  its  independent  judgment,  remains 
in  doubt,  the  decision  below  construing  the 
atate  law  will  be  allowed  to  solve  the  doubt, 
and  thus  secure  the  affirmance  of  the  judg- 
ment. The  obligation  on  me  as  a  member  of 
the  court  is  identical  with  that  which  rests 
on  the  court. 

Coming  to  applv  these  rules  to  the  case  in 
band,  my  mind  has  no  doubt  whatever  as 
to  the  true  meaning  of  the  contract.  Let 
me  state  whitt  the  contract  is,  in  order  to 
show  why  I  do  not  doubt  on  the  subject. 

The  Ist  section  of  the  act  from  which  the 
contract  arises  creates  a  corporation  for  a 
religious  and  benevolent  purpose,  under  the 
name  of  "The  Board  of  Directors  of  the  Chi- 
eagc  Theological  Seminary."  The  2d  sec- 
tionprovides  as  follows: 

'That  the  seminary  shall  be  located  at  or 
near  the  dtv  of  Chicago.  The  object  shall 
be  to  furnish  instruction  and  the  means  of 
education  to  young  men  preparing  for  the 
gospel  ministry,  and  the  institution  shall  be 
equally  open  to  all  denominations  of  Chris- 
tians for  this  purpose." 

The  dd  section  provides  for  the  board  of 
directors;  the  4th  relates  to  the  powers  of 
the  board;  and  the  5th  is  as  follows: 

**That  the  property,  of  whatever  kind  or 
description,  belonging  or  appertaining  to 
said  seminary,  shidl  be  forever  free  and  ex- 
empt from  all  taxation  for  all  purposes 
whatsoever." 

The  6th  section  provides  when  the  act 
fehall  take  eiTect,  and  declares  that  it  "shall 
be  construed  liberally  in  all  courts  for  the 
purposes  therein  expressed."  Does  the  ex- 
emption covered  by  the  6th  section  relate  to 
the  theological  seminary,  the  corporation 
created  by  the  act,  or  does  it  apply  only  to 
a  building  to  be  erected  by  the  corporation  T 
cis  the  question  at  issue. 
g     It  is  admitted  that  if  the  exemption  ap- 

•  plies  to  the*  theological  seminary,  the  con- 
tract has  been  impaired  and  the  judgment 
should  be  reversed.  It  is  now  decided  that 
the  exemption  relates  only  to  the  seminary, 
that  is,  to  the  buildings,  and,  therefore,  the 
judgment  is  affirmed.  Now,  giving  to  the 
words  of  exemption  their  natural  meaning, 
and  construing  them  strictly,  there  does  not 
seem  to  me  to  be  a  doubt  that  they  relate 
tn  the  theological  seminary  incorporated  by 


the  act,  and  referred  to  as  such  in  its  Isi 
section.  My  mind  does  not  enable  me  to  sea 
what  else  the  words  can  mean.  If  it  was 
intended  merely  to  exempt  a  building  or 
buildings,  language  could  have  been  em- 
ployed which  would  have  aptly  conveyed 
such  meaning.  Instead  of  doing  this,  the 
language  used  in  the  act— as  I  understand 
it— -excludes  such  construction,  since  it  de- 
clares that  the  exemption  shall  relate  to  the 
property  "belonging  or  appertaining  to  said 
seminary;"  the  word  "belonging"  ctearly  re- 
ferring to  the  corporation  created  by  the 
act  and  on  whom  was  conferred  the  power  to 
own  and  possess  properly.  Emphasis  is 
added  to  this  view  when  the  scope  of  the  ex- 
emption is  borne  in  mind ;  since  it  embraces, 
not  a  mere  building  or  its  accessories,  but 
the  property  of  whatever  kind  or  descrip- 
tion, thus  describing  and  referring  to  the 
power  to  own  and  acquire  property  of  every 
kind  and  descrintion,  real  or  j^rsonal,  con- 
ferred on  the  tneological  seminary  by  the 
act.  It  is  further  to  be  observed,  as  throw- 
ing light  upon  the  subject,  that  in  the  4th 
section,  immediately  preceding  the  grant  of 
the  exemption,  the  particular  building,  or 
place  of  learning,  to  be  constructed  by  the 
theological  seminary  is  twice  referred  to  as 
the  institution,  thus  showing  that  the  leg- 
islative mind  had  immediiuely  before  it 
when  the  exemption  was  granted  the  dis- 
tinction between  the  theological  seminary  as 
a  corporate  entity  to  whidi  the  exemption 
was  granted,  and  the  institution  to  be  con- 
strucled  and  supported  by  the  theological 
seminary.  I  cannot,  moreover,  conceive 
that  the  words  of  the  statute,  immediately 
following  the  section  granting  the  exemp- 
tion, commanding  that  the  provisions  of  the 
contract  "shall  be  liberallT  construed  in  all 
courts  for  the  purposes  therein  expressed,** 
should  have  what  seems  to  me  their  plain  h 
meaning  disregarded,  by  causing  them  to^ 
refer,  not  to  the  act  as  a  whole^*but  to  some* 
particular  provision  in  it.  I  find  nothinff 
in  the  language  which  lends  itself  to  such 
a  view. 

I  therefore  dissent. 

I  am  authorized  to  say  that  Mr.  Justice 
Brown  and  Mr.  Justice  Holmes  ooncnr  In 

this  dissent. 


(188  U.  S.  606) 
AUGUSTUS  G.  REETZ,  Plff.  in  Err^ 

V, 

PEOPLE  OF  THE  STATE  OP  MICHIGAN. 

Ocnstiiutional  lau>—due  process  of  loio^— p»- 
Udity  of  state  law  as  to  praotioe  of  m^i" 
cine — ew  post  faoto  knos. 

1.  The  grant  to  a  board  of  registration  In 
medicine,  by  Mich.  Pub.  Acts  1899,  act  No. 
237,  of  the  power  to  decide  whether  an  api>Il- 
cant  for  registration  had  been  "legally  regis- 
tered** ander  a  prior  statute,  with  no  proyl- 
sion  In  terms  for  a  review  of  the  proceedings 
of  such  board,  does  not  render  the  act  ob- 
noxious to  the  FederaJ  ConstitutVon. 

2.  Doe  process  of  law  requires  no  special  pro- 
▼Isloo  Cor  granting  a  hearing  to  applicants 
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for  reglttretloB  by  the  board  of  refflstrntfon 
In  nndidne  created  by  Mich.  Pub.  Acts  1899. 
act  No.  287,  vrhere  rach  act  proyldea  for 
aemianniial  meetings  of  the  boartl  at  speci- 
fied times  at  the  state  capitol. 
i.  The  proYision  against  the  practice  of  medi- 
cine by  unregistered  persons,  which  is  made 
by  Mich.  Pub.  Acts  1899,  act  No.  237,  creat- 
ing a  board  of  registration  in  mediclnie,  does 
not  render  snch  act  em  pott  facto  as  to  one 
licensed  under  a  prior  act,  where  provision  is 
made  for  registration  of  persons  presenting 
■uflicient  proof  of  legal  registration  under 
radi  prior  act. 

[No.  143.] 

Argued  January  21,  190S,    Decided  Febru- 
ary 2S,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  ju4^ent 
which  affirmed  a  conviction  in  the  Circuit 
Court  for  the  County  of  Muskegon  of  a  vio- 
lation of  a  state  statute  prcmibiting  the 
practice  of  medicine  by  imregistered  per- 
sons.   Affirmed. 

See  same  caae  belofw,  127  Mich.  87,  80  N. 
W.  396. 

Statement  l>y  Mr.  Justice  Brewevt 
Act  No.  237  of  the  public  acts  of  the  state 
of  Michigan  (1899)  directed  the  appoint- 
ment of  *'a  board  of  registration  in  medi- 
cine/' to  hold  two  regular  meetings  at  sjjeci- 
fied  times  in  each  year  at  the  state  capitol, 
and  additional  meetings  at  such  times  and 
places  as  it  might  determine;  required  all 
persons  engaging  in  the  practice  of  medi- 
e  cine  and  surgery  to  obtain  from  euch  board 
ga  certificate  of  registration;  prescribed  the 
•  conditions*  upon  which  auch  certificate 
should  be  granted,  and  forbade,  under  pen- 
alty, the  practice  of  medicine  or  surgery 
without  such  certificate.  The  conditions 
above  referred  to  were  either  a  satisfactory 
examination,  or  the  possession  of  *'a  diploma 
from  anv  legally  incorporated,  regularly  es- 
tablished, and  reputable  college  of  medicine, 
.  .  .  having  at  least  a  three  years'  course 
of  eight  montns  in  each  year,  or  a  course 
of  four  years  of  six  montha  in  each  year, 
•  •  .  as  shall  be  approved  and  designated 
b^  the  hoard  of  registration,"  with  a  pro- 
viso that  "the  board  of  registration  snail 
not  register  any  person  by  reason  of  a  di- 
ploma from  any  college  which  sells,  or  ad- 
vertises to  sell,  diplomas  Vithout  attend- 
ance,' nor  from  any  other  than  a  regulaily 
established  and  reputable  college."  Anoth- 
er provision  was  that  an  applicant  should 
be  given  a  certificate  of  registration  if  he 
should  "present  sufficient  proof  within  six 
months  after  the  passage  of  this  act  of  his 
having  already  been  legally  registered  un- 
der act  No.  167  of  1883,  as  amended  in  1887, 
entitled  'An  Act  to  Promote  Public 
Health.' "  The  plaintiff  in  error  was  prose- 
cuted and  convicted  in  the  circuit  court  for 
the  county  of  Muskegon  of  a  violation  of 
this  statute,  which  conviction  was  affirmed 
by  the  supreme  court  of  the  state  (127 
Hich.  87,  86  N.  W.  896),  to  reverse  whidi 
roiiBg  this  writ  of  error  was  sued  out. 


ifr^^rs.  William  P.  Belden,  Edwin  A. 
Burlingame,  and  Jesse  F.  Orton  for  plaintiff 
in  error. 

Messrs.  Cbarles  B.  Gross,  Charles  A. 
Blair,  George  8.  Lovelace,  and  Horace  M. 
Oren  for  defendants  in  error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  power  of  a  state  to  make  reasonable 
provisons  for  determining  the  (qualifications 
of  those  enga^n^  in  the  practice  of  medi- 
cine, and  punishing  those  who  attempt  to 
engage  therein  in  defiance  of  such  statutory 
provisions,  is  not  open  to  question.  Dent 
V.  West  Virginia,  129  U.  S.  114,  32  L.  ed. 
623,  9  Sup.  Ct.  Rep.  231;  Hawker  v.  New 
York,  170  U.  S.  189,  42  L.  ed.  1002,  18  Sup. 
Ct.  Rep.  573,  and  cases  cited  in  the  opinion; 
State  ex  rel.  Burroughs  v.  Webster,  160  Ind. 
607,  41  L.  R.  A.  212,  50  N.  £.  750,  andg 
ca^es  cited.  ^ 

^  It  is  objected  in  the  present  case  that  the* 
board  of  ref^etration  is  given  authority  to 
exercise  judicial  powers  without  any  appeal 
from  its  decision,  inasmuch  as  it  may  refuse 
a  certificate  of  registration  if  it  shall  find 
that  no  sufficient  proof  is  presented  that  the 
applicant  had  been  "legaJly  registered  under 
act  No.  167  of  1883."  That,  it  is  contend- 
ed, is  the  determination  of  a  legal  question 
which  no  tribunal  other  than  a  regularly 
orffanieed  court  can  be  empowered  to  de- 
ci&.  The  decision  of  the  state  supreme 
court  is  conclusive  that  the  act  does  not  con- 
flict with  the  state  Ck>nstitution,  and  we 
know  of  no  provision  in  the  Federal  Consti- 
tution which  forbids  a  state  from  granting 
to  a  tribimal,  whether  called  a  court  or  a 
board  of  registration,  the  final  determina- 
tion of  a  legal  question.  Indeed,  it  not  in- 
frequently happens  that  a  full  discharge  of 
their  duties  compels  boards^  or  officers  of  a 
purelv  ministerial  character,  to  consider 
and  determine  questions  of  a  legal  nature. 
Due  process  is  not  necessarily  judicial  pro- 
cess. Den  em  dem,  Murray  v.  Hoboken 
Land  d  Improv.  Co.  18  How.  272,  15  L.  ed. 
372;  Davidson  v.  New  Orleans,  96  U.  S.  07, 
24  L.  ed.  616;  Ba  parte  Wall,  107  U.  S.  265, 
289,  27  L.  ed.  652,  662,  2  Sup.  Ct.  Rep.  669; 
Dreyer  ▼.  lUinois,  187  U.  S.  71,  83,  ante, 
28,  32,  23  Sup.  Ct.  Rep.  28,  32;  People  ▼. 
Hasbrouck,  11  Utah,  291,  39  Paa  918.  In 
the  last  case  this  very  question  was  present- 
ed, and  in  the  opinion,  on  page  305«  Pac  p. 
921,  it  was  said: 

"The  objection  that  the  statute  attempts 
to  confer  judicial  power  on  the  board  is  not 
well  founded.  Many  executive  officers,  even 
those  who  are  s^ken  of  as  purely  ministe- 
rial officers,  act  judicially  in  the  determina- 
tion of  facts  in  the  performance  of  their  of- 
ficial duties;  and  in  so  doing  they  do  not 
exercise  'judicial  power,'  as  uist  phrase  is 
commonly  used,  and  as  it  is  used  m  the  or- 
ganic act  in  conferring  judicial  power  upon 
specified  courts.  The  powers  conferred  on 
the  board  of  medical  examiners  are  nowise 
different  in  eharacter  in  this  respect  from 
those  exercised  by  the  examiners  of  candi- 
dates to  teach  in  our  public  schools,  or  bf 
tax  assessoxB  or  hoards  of  eqoalicatioi^  ind» 
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termi«ingi  for  pnrpoaes  of  taxation,  the  value 
of  property.   Tne  ascertainment  and  determi- 
nation of  qualificationa  to  practise  medicine 
by  a  board  of  competent  experts,  appointed 
for  that  purpose,  is  not  the  exercise  of  a 
g  power  which  appropriately  belongs  to  the 
Id  judicial  department  of  the  government." 
•    'In  Hurtado  v.  California^  110  U.  a  616, 
28  L.  ed.  232,1  Mr.  Justice  Matthews,  speak- 
ing for  the  court,  discussed  at  some  length 
and  with  citation  of  many  authorities  the 
essential  elements  of  due  process  of  law,  and 
summed  up  the  conclusions  in  these  words 
(p.  537,  L.  ed.  p.  2392): 

"It  follows  that  any  legal  proceeding  en- 
forced by  public  authority,  whether  sanc- 
tioned by  age  and  custom,  or  newly  devised 
in  the  discretion  of  the  legislative  power,  in 
furtherance  of  the  general  public  ^ood, 
which  regards  and  preserves  these  principles 
of  liberty  and  justice,  must  be  held  to  Le 
duo  process  of  law." 

Neither  is  the  right  of  appeal  essential  to 
due  process  of  law.  In  nearly  every  state 
are  statutes  giving,  in  criminal  cases  of  a 
minor  nature,  a  single  trial,  without  any 
ri^ht  of  review.  For  nearly  a  century 
trials  under  the  Federal  practice  for  even 
the  gravest  offenses  ended  m  the  trial  court, 
except  in  cases  where  two  judges  were  pres- 
ent and  certified  a  question  of  law  to  this 
court.  In  civil  cases  a  common  rule  is  that 
the  amount  in  controversy  limits  the  entire 
litigation  to  one  court,  yet  there  was  never 
any  serious  question  that  in  these  cases  due 
process  of  law  was  granted. 

In  Pittsburgh,  C.  O.  d  8t,  L.  R.  Co.  ▼. 
Baoku9,  154  U.  a  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114,  upon  the  question 
whether  the  right  of  appeal  was  essential  to 
the  validity  of  a  taxing  statute,  we  said  (p. 
427,  L.  ed.  p.  1036,  Sup.  Ct.  Rep.  p.  1117) : 

"Equally  fallacious  is  the  contention 
^at,  because  to  the  ordinary  taxpayer  there 
is  allowed,  not  merely  one  hearing  before 
the  county  officials,  but  also  a  right  of  ap- 
peal with  a  second  hearing  before  the  state 
board,  while  only  the  one  hearine  before  the 
latter  board  is  given  to  railroad  companies 
in  respect  to  their  property,  therefore  the 
latter  are  denied  the  equal  protection  of  the 
laws.  If  a  single  hearing  is  not  due  pro- 
cess, doubling  it  will  not  make  it  so." 

In  MoKane  v.  Durston,  153  U.  S.  684, 
687,  38  L.  ed.  867,  868,  14  Sup.  Ct.  Rep. 
913,  915,  this  court  declared  that  "a  review 
by  an  appellate  court  of  the  final  judgment 
in  a  criminal  case,  however  grave  the  offense 
of  which  the  accused  is  convicted,  was  not 
at  common  law,  and  is  not  now  a  necessary 
element  of  due  process  of  law."  See  also 
Andreioa  v.  Swartz,  156  U.  S.  272,  39  L.  ed. 
422,  15  Sup.  Ct.  Rep.  389. 

But  while  the  statute  makes  in  terms  no 
provision  for  a^ieview  of  the  proceedings  of 
the  board,  yet  it  is  not  true  that  such  pro- 
ceedings are  beyond  investigation  in  the 
courts.  In  Metcalfe  v.  Btate  Bd.  of  Regis- 
tration,  123  Mich.  661,  82  N.  W.  512,  an 
application  for  mandamus  to  compel  this 
board  to  register  the  petitioner  was  enter- 
tained, and  although  the  application  was 
denied,  yet  the  denial  was  based,  not  upon 
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a  want  of  jurisdiction  in  the  court,  but  up- 
on the  merits. 

It  is  further  insisted  that  it  is  essential 
to  a  judicial  or  quasi- judicial  proceeding 
that  it  should  give  a  person  accused  or  in- 
terested the  benefit  of  a  hearing,  and  that 
there  is  in  this  statute  no  special  provision 
for  notice,  or  hearing,  or  authority  to  sum- 
mon witnesses  or  to  compel  them  to  testify. 
The  statute  provides  for  semiannual  meet- 
ings at  specified  times  at  the  state  capitol, 
but  the  plaintiff  in  error  did  not  appear  at 
any  of  these  meetings  or  there  present  an 
application  for  registration  or  showing  of 
his  right  thereto;  he  simpler  sent  to  the  sec- 
retary of  the  board  a  certified  copy  of  his 
registration  under  the  prior  statute,  and  his 
diploma  from  the  Independent  Medical  Col- 
lege of  Chicago,  Illinois.  The  latter  was  re* 
turned  with  a  notice  from  the  board  that  it 
had  denied  the  application  for  registration. 
When  a  statute  fixes  the  time  and  place  of 
meeting  of  an^  board  or  tribunal,  no  special 
notice  to  parties  interested  is  required.  The 
statute  is  itself  sufficient  notice.  If  plain- 
tiff in  error  had  applied  at  any  meeting  for 
a  hearing  the  boara  would  have  been  com- 
pelled to  grant  it,  and  if  on  such  hearins 
nis  offer  of  or  demand  for  testimony  had 
been  refused,  the  question  might  have  been 
fairly  presented  to  the  state  courts  to  what 
extent  the  action  of  the  board  had  deprived 
him  of  his  rights. 

He  eeems  to  assume  that  the  proceedings 
before  the  board  were  in  themselves  of  a 
criminal  nature,  and  that  the  state  by  such 
proceedings  was  endeavoring  to  convict  him 
of  an  offense  in  the  practice  of  his  profes- 
sion. But  this  is  a  mistake.  The  state  was 
simply  seeking  to  ascertain  who  ought  to  be 
permitted  to  practise  medicine  or  surgery, 
and  criminalit^p*  arises  onlv  when  one  as- 
sumes to  practise  without  having  his  right 
so  to  do  established  by  the  action  of  the 
board.  The  proceedings  of  the  board  to  de- 
termine his  qualifications  are  no  more  crim^o 
inal  than  examinations  of  applicante  toQ 
teach  or  practise  law,  and  if  the^provisions* 
for  testing  such  qualifications  are  reasona- 
ble in  their  nature,  a  party  must  comply 
with  them,  and  has  no  right  to  practise  nui 
profession  is  defiance  thereof. 

It  is  further  insisted  that  having  once  en- 
gaged in  the  practice,  and  having  been  li- 
censed so  to  do,  he  haul  a  right  to  continue 
in  such  practice,  and  that  this  stotute  was 
in  the  nature  of  an  ew  post  facto  law.  The 
case  of  Hawker  v.  New  York,  170  U.  S.  189/ 
42  L.  ed.  1002,  18  Sup.  Ct.  Rep.  573,  is  de- 
cisive upon  this  question.  The  statute  does 
not  attempt  to  punish  him  for  any  past  oU 
fense,  and  in  the  most  extreme  view  can, 
only  be  considered  as  requiring  continuing; 
evidence  of  his  qualifications  as  a  physician 
or  surgeon.  As  shown  in  Dent  v.  West  ViT' 
ginia,  129  U.  S.  114,  32  L.  ed.  623,  9  Sup. 
Ct.  Rep.  231,  there  is  no  similarity  between 
stetutes  like  this  and  the  proceedings  which 
were  adjudged  void  in  Cummings  v.  Missouri^ 
4  Wall.  277,  18  L.  ed.  356,  and  Em  parte^ 
Garla/nd,  4  Wall.  333,  18  L.  ed.  866. 

We  fail  to  see  anything  in  the  statntei 
which  brings  it  within  the  inhibitions  of  tlM 
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Federal  Gonstitutioii,  and  tfaerefore  the 
ftidgment  of  the  Supreme  Oourt  of  Michigan 
%9  affirmed, 

Mr.  Justice  Harlan  concurs  in  the  result. 


(188  U.  S.  610) 

GUSTAVUS   LEACH,   William  F.    Leach, 

Chester  H.  Shaw*  et  al., 

Plffa,  in  Err.^ 

V. 

CHARLES  R.  BURR,  Executor,  and  Samuel 
H.  Lucas. 

Puhluio^ion — meaning  of  "toeek" — who  may 
complain  of  defecti'oe  publication — wiUa 
— mental  soundness — when  not  a  question 
for  the  jury-'-^rden  of  proof, 

1.  Two  publlcntlons  la  each  of  four  consecfr- 
tive  periods  of  seyen  days  from  the  date  of 
an  order  of  publication  satisfies  the  require- 
ment of  the  act  of  Congress  of  Jane  8,  1808 
(SO  SUt  at  L.  434,  chiip.  894,  |  6),  requir- 
ing sudi  publication  in  the  District  of  Colum- 
bia at  least  "twice  a  we^  for  a  period  of 
not  less  than  four  weeks,"  altliough  there 
was  but  one  publication  in  the  last  calendar 
week  of  such  period. 

S.  (Myeators  who  appear  and  go  to  trial  In  a 
proceeding  to  probate  a  will,  without  seek- 
ing further  time  for  the  purpose  of  securloir 
additional  testimony  or  preparing  for  the 
hearing,  cannot  claim  to  haye  been  prejudiced 
by  a  defect  In  a  notice  of  publication. 

Z,  The  fact  that  a  white  testator  derlsed  his 
entire  estate  to  a  negro  who  had  been  for 
years  his  business  and  household  companion, 
to  the  exclusion  of  his  cousins,  does  not  re- 
quin)  the  submission  of  the  issue  of  his  men- 
tal soundness  to  the  jury,  where  the  only 
conclusion  that  can  be  drawn  from  the  direct 
testimony  is  in  favor  of  his  mental  soundness 
when  the  will  was  made. 

4i  The  burden  of  proof  on  the  issue  of  the 
meatal  soundness  of  a  testator  Is,  In  the  Dis- 
trict of  Columbia,  upon  the  eayeatora 

[No.  146.] 

Argued  January  27,  190S.    Decided  Febru- 
ary tS,  1903, 

IN  ERROR  to  the  Court  of  Appeals  of  the 
Distri<^  of  Columbia  to  review  a  judg- 
ment which  afiirmed  an  order  of  the  Su- 
preme Court  of  the  District  admitting  a 
will  to  probate.    Affirmed. 

See  same  case  below,  17  App.  D.  C.  128. 
The  facta  are  stated  in  the  opinion. 
Messrs.  WilUam  A.  Meloy  and  Oeorse 
F*  HoAV  for  plaintiff 8  in  error. 

Messrs,  J.  J.  Darlington  and  R,  B,  Beh' 
A  fwnd  for  defendants  in  error. 

i 

>    *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

Plaintiffs  in  error,  caveators  in  the  trial 
eoort,  seek  a  review  of  the  order  of  the  su- 
preme court  of  the  District,  holding  a  spe- 
eial  term  for  orphans'  court  business,  ad- 
mitting to  probate  the  will  of  Ezra  W. 
Leach.  The  order  was  entered  March  17, 
1900,  and  on  appeal  waa  aoatained  by  the 


oourt  of  appeals  of  the  District,  November 
6,  1900.  17  App.  D.  C.  128.  Thereupon 
this  writ  of  error  was  sued  out. 

Whatever  may  have  been  the  fact  thereto- 
fore, it  is  not  seriously  questioned  that  by 
the  act  of  June  8,  1898  (30  Stat,  at  L.  434, 
chap.  394),  the  trial  court  had  jurisdiction 
to  entertain  the  application  for  probate,  for 
by  S  2  of  that  act  it  is  provided  that  "ple- 
nary jurisdiction  is  hereby  nven  to  the  said 
court  holding  the  said  special  term  to  hear 
and  determine  all  questions  relating  to  the 
execution  and  to  the  validity  of  any  and  all 
wills  devising  any  real  estate  within  the 
District  of  Columbia,  and  of  any  and  all 
wills  and  testaments  properly  presented  for 
probate  therein,  and  to  admit  the  same  to 
probate  and  record  in  said  special  term." 
Tlie  specific  objection  to  its  action  is  an  al- 
leged defect  in  the  publication  required  in 
case  any  party  in  interest  is  not  found;  the 
statute  (§  6)  providing  that  the  court 
"shall  order  publication  at  least  twice  a 
week  for  a  period  of  not  less  than  four 
weeks  of  a  copy  of  the  issues  and  notifica-^ 
tion  of  trial  in  some  newspaper  of  ^eneralg 
circulation  in  the*District  of  Columbia,  and* 
may  order  such  other  publication  as  the 
case  may  require."  The  order  was  made  on 
January  26,  1900,  setting  the  hearing  for 
February  26,  1900,  and  was  "that  this  or- 
der and  a  copy  of  said  issues  heretofore 
framed  shall  be  published  twice  a  week  for 
four  weeks  in  The  Evening  Star."  Publi- 
cation was  made  January  26  and  30,  Feb- 
ruary 2,  6,  9,  13,  16,  and  20.  There  were, 
therefore,  two  publications  in  each  suooea- 
sive  seven  days  from  the  date  of  the  order. 
January  26  was  on  Friday.  The  contention 
is  that  the  word  ''week"  means  that  series 
of  days  called  a  week  commencing  Sunday 
and  ending  Saturday,  and  that  under  thM 
construction  there  was  only  one  publication 
in  the  last  week.  Ronkendorff  ▼.  Taylor,  4 
Pet.  349,  7  L.  ed.  882,  is  cited  as  authority. 
In  that  case  notice  of  a  tax  sale  was  re- 
quired '^by  advertising  once  a  week,  in  some 
newspaper  printed  in  the  city  of  Washing- 
ton, for  throe  months,"  and  it  waa  held  that 
this  did  not  require  a  publication  on  the 
same  day  in  each  week,  the  court  saying  (p. 
361,  L.  ed.  p.  886) : 

"A  week  is  a  definite  period  of  time,  com- 
mencing on  Sunday  ana  ending  on  Satur- 
day. By  this  construction  the  notice  in  this 
case  must  be  held  sufficient.  It  was  pub- 
lished Monday,  January  the  6th,  and  omit^ 
ted  until  Saturday,  January  the  18th,  leav* 
ing  an  interval  of  eleven  days;  still,  the 
publication  on  Saturdaj^  waa  within  the 
week  aucceeding  the  notice  of  the  6th." 

But  the  language  of  this  statute  is  not 
"for  four  weeks,"  but  "for  a  period  of  not 
less  than  four  weeksi"  and  the  words  of  the 
order  must  be  construed  in  the  light  of  the 
statute.  A  like  difference  waa  called  to 
the  attention  of  the  court  in  Early  v.  Ho- 
mans,  16  How.  610,  14  L.  ed.  1079,  where 
the  publication  was  to  be  "once  in  each 
week,  for  at  least  twelve  successive  weeka,** 
and  commenting  thereon  it  was  said  (p. 
617,  L.  ed.  p.  1082) : 

"The  preposition  'for'  means  of  itself  d»> 
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ration,  when  it  is  put  in  connection  with 
time,  and,  as  all  of  us  use  it  in  that  way 
in  our  everyday  conyersatlon,  it  cannot  be 
presumed  that  the  legislator,  in  making  this 
statute,  did  not  mean  to  use  it  in  the  same 
way.  Twelve  successive  weeks  is  as  definite 
a  designation  of  time,  according  to  our  divi- 
sion of  it,  as  can  be  made.  When  we  say 
es  that  anything  may  be  done  in  twelve  weeks, 
2  or  that  it  snail  not  be  done  for  twelve 
•  weeks,  after  the  happening  of  a*  fact  which 
is  to  precede  it,  we  mesji  that  it  may  be 
done  in  twjlve  weeks  or  eighty-four  days, 
or,  as  the  case  may  be,  that  it  shall  not  be 
done  before." 

Further,  the  object  of  a  notice  is  to  en- 
able the  parties  affected  thereby  to  be  pres- 
ent and  obtain  a  hearing.  Tne  caveators 
appeareil  and  without  seeking  further  time, 
for  the  purpose  of  securing  additional  tes- 
timony or  preparing  for  the  hearing,  went 
to  trial  on  the  issues  submitted  to  the  jury. 
They  at  least  cannot  claim  to  be  prejudiced 
by  any  defect  in  the  notice. 

But  the  substantial  question  is  whether 
the  court  erred  in  taking  the  case  from  the 
jury  and  directing  a  verdict  sustaining  the 
^11.  The  questions  submitted  fo/  consider- 
ation were  whether  the  testator  was  at  the 
-time  of  executing  the  will  "of  sound  mind, 
-capable  of  executing  a  valid  deed  or  con- 
•tract;"  whether  the  will  was  "procured  by 
"the  threats,  menaces,  and  duress  exercised 
•over  him  (the  testator)  by  Samuel  H.  Lucas 
or  any  other  person  or  persons,"  and  wheth- 
er it  was  "procured  by  the  fraud  of  Samuel 
H.  Lucas  or  any  other  person  or  persons." 

Although  jurors  are  the  recognized  triers 
of  questions  of  fact,  the  power  of  a  court 
to  curect  a  verdict  for  one  party  or  the  other 
is  undoubted,  and  when  a  court  has  done  so 
and  its  action  has  been  approved  by  the 
unanimous  judgment  of  the  direct  appellate 
court,  we  rightfully  pay  deference  to  their 
concurring  opinions.  Patton  v.  Teaxu  d  P. 
K.  Oo,  179  U.  S.  658,  46  L.  ed.  361,  21  Sup. 
Ot.  Rep.  275,  and  cases  cited.  An  examina- 
tion of  the  testimony  satisfies  us  that  there 


testator  was  seventy-three  years  old,  white, 
childless,  unmarried,  his  nearest  relatives 
being  cousins,  the  plaintiffs  in  error.  He 
hadlived  in  this  District  for  at  least  twenty 
years.  He  was  a  man  positive  in  his  opin- 
ions, not  easily  influenc^  of  strons  religious 
convictions  and  much  attached  to  his 
church.  His  business  was  that  of  a  florist. 
He  owned  two  or  three  parcels  of  real  estate 
of  the  value  of  about  $8,000,  and  also  a  lit- 
tle personal  property  worth  something  like 
$300.  The  devisee  was  Samuel  H.  Lucas,  a 
young  colored  man,  with  whom  alone  he  had 
kept  house  for  ten  or  a  dozen  years,  such  re- 
lation commencing  at  his  invitation  and 
^continninc  by  his  wish.  For  some  years 
2  LucnR  had  the  general  management  of  the 
•  business.  Testator's  illness *wa8  brief,  last- 
ing only  eight  days.  He  died  on  December 
M,  1896,  between  12  and  1  o'clock.  Early 
bk  the  morning  of  that  day,  between  9  and 
IM  o'clook,  the  pastor  of  the  churdi  to  which 
ha  bsloi^ed  called,  and  to  him  ha  said: 
^aator,  I  did  not  ezpeot  to  go  ao  Murly; 


there  are  some  thinn  wfaidi  I  Wflfited  to  par- 
form  and  have  neg^cted.  I  wanted  to  give 
the  church  a  parsonage.  I  cannot  do  it 
now;  it  is  too  kite.  I  will  be  unable,  on  ac- 
count of  the  laws  of  Maryland,  which  apply 
to  the  District  of  Columbia,  to  do  anything 
of  that  sort,  for  they  will  not  allow  a  man 
to  do  anything  of  that  sort  within  thirty 
days  of  the  time  of  his  death.  I  want  you 
to  prepare  the  papers  and  turn  everything 
over  to  Sam." 

Thereupon  the  pastor  sent  for  a  notary 
and  prepared  a  deed  conveying  the  real  es- 
tate to  Lucas.  After  that  had  been  execut- 
ed the  pastor,  who  had  never  before  prepared 
a  deed,  suggested  that  possibly  he  had  not 
got  everything  in  just  right,  and  that  if  the 
testator  wanted  to  make  sure  he  could  make 
a  will.  The  testator  then  asked  the  notaiy 
to  draw  up  a  will,  and  it  was  drawn  up  and 
executed.  At  the  time  he  directed  the  prep- 
aration of  the  deed  he  told  Lucas  what  he 
would  like  to  have  done  in  reference  to  the 
parsonage,  and  Lucas  replied  that  he  would 
carry  out  his  wishes.  There  was  not  a  syl- 
lable of  testimony,  not  a  hint,  that  Lucas, 
or  any  other  person,  requested  or  suggested 
any  disposition  of  the  property.  Alf  that 
was  done  was  done  at  the  instance  and  upon 
the  request  of  the  testator.  The  caveators 
called  four  witnesses  as  to  his  mental  con- 
dition, only  one  of  whom  was  present  at  any 
time  during  his  sickness,  and  that  the  pa»- 
lor  above  referred  to.  So  far  from  their 
testimony  tending  to  show  mental  weakness, 
it  WIS  abundant  and  emphatic  that  he  waa 
a  man  of  positive  convictions,  clear-headed, 
though  pernaps  eccentric  in  some  views,  but 
at  all  times  fully  capable  of  making  his  own 
contracts  and  attending  to  his  own  affairs. 
The  testimony  of  the  pastor,  who^  aa  stat- 
ed, was  present  on  the  morning  of  his  death 
and  detailed  the  circumstances  of  that  in- 
terview, shows  that  his  mind  waa  then  clear, 
that  he  knew  what  he  was  doing,  and  waa 
simply  attempting  to  carry  out  by  the  deed 
and  the  will  that  which  had  been  for  a  longo 
time  his  intentions.     Neither  his  attending  j 


waa  no  error  in  directing  the  verdict.    The  physician,  the  notary,  the  executor,  nor  Lur* 


cas  were  called  as  witnesses,  although  all 
were  present  that  morning.  Evidently  the 
caveators  were  content  to  rest  their  case  in 
this  respect  upon  the  evidence  of  the  pastor. 
Seven  physicians  were  called,  who,  upon  a 
hypothetical  question,  substantially  con- 
ourred  that  it  was  contrary  to  their  expe- 
rience and  reading  that  a  man  seventy-three 
years  of  age,  dying  of  acute  pneumonia, 
should  have  testamentarr  capacity  between 
three  and  four  hours  before  death.  The 
only  evidence  of  the  cause  of  his  death  waa 
the  certiflcate  from  the  health  department* 
which  named  as  such  cause  broncho-pneu- 
monia. One  of  these  seven  physicians  testi- 
fied (and  he  alone  gave  evidence  in  that  re- 
spect) that  the  unconsdousnees  preceding 
death  froia  acute  pneumonia  was  not  char- 
acteristic of  death  from  bronchial  pneu- 
monia, and  that  the  cireumatances  disclosed 
by  the  pastor  would  tend  to  show  that  there 
waa  not  mental  inability  to  make  a  valid 
deed  or  contract,  lliat  acute  pneumonia, 
eepedally  in  one  of  hie  afi^  would  ecdl- 
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■ftrily  doQd  tbe  intelleet  for  hours  before 
death,  would  be  irrelevant  to  the  question  of 
Us  mental  condition  that  morning,  unless  it 
was  shown  that  he  was  suffering  from  such 
disease,  and  that  does  not  appear. 

From  this  direct  testimony  bat  one  con- 
clusion could  be  drawn,  and  that  in  favor  of 
the  mental  soundness  of  the  testator  at  the 
time  he  made  the  will.  Nor  is  the  cavea- 
tors^ case  strengthened  br  that  which  coun- 
sel 80  forcibly  presented  to  our  attention,  to 
wit,  the  right  of  a  jury  to  take  into  consid- 
eration that  which  is  common  Icnowledge 
and  sprinjgB  from  the  ordinary  experiences 
and  relations  of  life.  The  testator  was  a 
white  man,  the  devisee  colored,  and  race 
prejudice  we  all  know  exists.  But  this  tes- 
tator, eccentric  in  his  views  and  of  positive 
convictions,  is  shown  to  have  made  tnis  col- 
ored man  his  business  and  household  com- 
panion for  years.  Such  continued  inti- 
macy, excluding  other  parties  therefrom,  is 
satisfactory  evidence  that  he  at  least  was 
not  moved  by  such  prejudice.  The  potency 
of  blood  relationship  is  also  appealed  to,  but 
oilection  between  cousins  is  often  not  very 
strong.  The  testator  lived  in  this  District 
9  while  the  caveators  lived  in  New  England, 
2  and  the  testimony  fails  to  show  that  he  vis- 
•  ited  them  or  they  him;* that  they  ever  even 
corresponded,  or  that  the  caveators  ever 
manifested  anv  interest  in  him  or  his  until 
after  his  death,  when  th^  asserted  a  right 
to  inherit  his  property. 

Upon  questions  of  this  kind  submitted  to 
a  jury  the  burden  of  proof,  in  tliis  District 
at  least,  is  on  the  caveators.  Dunlop  v.  Ps- 
ier,  1  Cranch,  C.  0.  403,  Fed.  Cas,  No.  4,- 
108.  See  also  Higgina  v.  Carlton,  28  Md. 
115,  148,  92  Am.  Dec.  666;  Tjfson  v.  Tyson, 
87  Md.  567.  The  caveators  m  the  present 
case  failed  to  sustain  this  burden,  and  we 
are  of  the  opinion  that  the  trial  court  did 
not  err  in  directing  a  verdict  against  them. 
The  judgment  is  affirmed. 


(18S  U.  S.  314) 

JOHN  D.  HOOKER  and  A.  B.  Pomeroy, 
Plffe.  in  Err., 

CITY  OF  LOS  ANGELES. 

Error  to  etate  court — Federal  queeiion^^ 
claime  under  Spanieh  and  Mecrican  grants 
— construotion  of  state  statute — Federal 
rights  specially  set  up  or  oUMned. 

1.  A  decision  of  a  state  coort  adverse  to  the 
claim  that,  nnder  Mezlean  and  Spanish 
grants  conllrmed  and  patented  rnder  the  act 
of  Congress  of  March  8,  1851  (9  Stat,  at  L. 
631,  chap.  41),  the  owners  of  the  land  were 
entitled  to  riparian  rights  and  subterranean 
waters,  involves  no  Federal  question  review- 
able In  the  Supreme  Court  of  the  United 
States,  where  the  viilldlty  of  such  act  was 
not  drawn  in  question. 

2.  The  constmctlon  by  a  state  court  of  a  law 
of  the  state  as  authorising  the  court  to  try 
and  determine  in  a  condemnation  proceeding 
an  adverse  claim  of  the  plaintiff  therein  to 
an  interest  in  the  property  sought  to  be  eon- 
denined  Is  conclusive  on  the  Supreme  Court 


of  the  United  States  on  wilt  of  error  to  that 
court. 
8.  A  decision  of  a  state  court  In  condemnatiov 
proceedings  is  not  reviewable  in  the  Supreme* 
Conrt  of  the  United  States  on  tlie  theory  that 
dne  process  of  law  was  denied  thereby,  or 
property  taken  without  just  compensation^ 
where  there  is  nothing  in  the  record  wliicb 
adequately  Shows  that  the  state  conrt  was 
led  to  suppose  that  any  daim  was  made  un^ 
der  the  Constitution  of  the  United  States,  or 
that  any  ruling  involved  a  decision  against 
a  right  set  up  nnder  that  Instrument. 

[No.  149.1 

Argued  January  tS,  190S.    Decided  rebru- 
ary  BS,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
affirming  a  judgment  of  the  Superior  Court 
of  the  County  of  Los  Angeles  in  favor  of  the 
City  of  Los  Angeles  in  a  condemnation  pro- 
ceeding.   Dismissed. 

See  same  case  below,  124  CaL  597,  57  Pa*. 
585. 

Statement  by  Mr.  Chief  Justice  Fullers 
This  is  a  writ  of  error  to  the  supreme 
court  of  the  state  of  California  to  review 
a  judgment  of  that  court  affirming  the  judg- 
ment of  the  superior  court  of  tiie  county  of 
Los  Angeles,  California,  in  favor  of  the  d^ 
of  Los  Angeles,  and  against  Hooker  and 
Pomeroy.  The  city  brought  suit  against 
Hooker  and  Pomeroy,  to  condemn  all  theiv 
''estate,  right,  title,  and  interest"  in  and  ta 
certain  tracts  of  land,  described  in  the  com- 
plaint, for  the  purpose  of  enabling  the  cii^ 
''to  construct  and  maintain  thereon  the 
'headvvorks'  of  its  projected  system  for  sup- 
plying water  to  its  inhabitants  for  private 
and  municipal  purposes."  All  questions  ex- 
cept the  amount  of  compensation  to  be 
awarded  were  by  stipulation  tried  by  the 
court.  Tlie  jurr  returned  a  verdict  award- 
ing  $23,000  as  the  value  "of  an  estate  in  fee 
simple  in  the  lands  described  in  the  com- 
plaint, including  all  their  elements  of  vaJue, 
subject  to  the  paramount  right  of  the  city 
of  Los  Angeles  to  take  from  the  Los  Angles 
river,  from  time  to  time,  all  the  watertlLiit 
may  be  needed  at  sucb  time  for  the  use  of 
the  inhabitants  of  said  city,  and  for  all 
municipal  and  public  uses  and  purposes  ^ 
therein,"  and  $2,000  as  damages  to  the  re-JJ 
hnaining  portion  of  the  tract  of  whidi  that* 
land  formed  a  part.  Judgment  was  ren- 
dered thereon  for  the  amount  so  found,  and 
costs.  The  case  was  carried  to  the  supreme 
court,  and  the  judgment  affirmed.  124  CsiL 
597,  57  Pac.  585. 

Messrs.  J.  8.  Cl&apman,  John  Oarher,  It. 
E.  F.  Variel,  and  J.  G.  North  for  plaintiiTa 
in  error. 

Messrs.  Jol&n  F.  Dillon,  J.  B.  Seott,. 

Jlenry  T.  Lee,  Harry  Hubbard,  John  M.  Dil- 
lon, and  W.  B.  Mathews  for  defendant  in 
error. 

Mr.  Chief  Justice  Fuller  dsliverad  ths 

opinion  of  the  court: 
We  cannot  find  in  the  pleadings  or  other 
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proceedings  in  the  trial  court,  or  in  the  su- 
preme court,  that  any  statute  of  California 
was  asserted  to  be  in  conflict  with  the  Con- 
stitution, or  any  law  or  treaty  of  the  United 
States,  or  that  any  right  was  claimed  by 
plaintiffs  in  error  under  the  Constitution,  or 
ajiy  treaty  or  statute  of  the  United  States. 
The  dty  alleged  in  its  complaint  that  the 
Los  Angeles  river  was  a  nonnaTigable 
stream,  rising  a  few  miles  to  the  north  and 
northwest  of  the  city,  and  fed  by  streams 
rising  to  the  surface  in  or  near  the  bed  of 
the  river;  that  that  bed  was  composed  of 
sandy  soil,  into  which  the  water  sank  and 
formed  subterranean  streams  flowing  be- 
neath the  bed  and  then  rising  to  the  sur- 
face ;  that  the  river  flowed  through  the  land 
sought  to  be  condemned  before  reaching  the 
city;  that  the  city  was  the  owner  of  the  ex- 
clusive right  to  the  use  of  all  the  water  of 
the  river  in  trust  for  the  public  ])urposes 
of  supplying  the  inhabitants  of  the  city  with 
water  for  domestic  use,  supplying  water  for 
the  irrigation  of  land  embraced  within  the 
pueblo  lands  of  the  city,  and  other  munici- 
pal uses;  that  plaintiffs  in  error  were  own- 
ers of  the  fee  simple  of  the  lands  described, 
subject  to  the  righta  of  the  city  to  the  water 
of  the  river;  and  the  prayer  was  for  the 
condemnation  in  fee  simple  of  all  the  estate, 

9  righ^  title,  and  interest  of  plaintiffs  in  er- 

S3  Tor  in  the  land. 

*  ^  The  answer  of  plaintiffs  in  error  denied 
that  the  river  was  fed  by  springs  rising  to 
the  surface  in  or  adjoining  the  bed  of  the 
river;  admitted  that  the  bed  was  composed 
of  sandy  soil,  but  denied  that  the  waters  of 
the  river  formed  well-defined  subterranean 
streams  flowing  in  channela  beneath  the  bed, 
or  that  such  subterranean  waters  rose  be- 
fore reaching  the  city,  or  became  a  part  of 
the  surface  water  of  the  river;  and  denied 
that  the  city  was  the  owner  of  any  right  to 
the  use  of  all  the  water  of  the  river,  in 
trust,  or  otherwise;  denied  that  the  city 
had  any  right  in  the  water  or  to  the  use 
thereof,  other  than  aa  a  riparian  owner  of 
lands  through  which  the  river  flowed,  and 
rights  acquired  by  approprir  tion ;  and  do- 
Died  that  the  city  owned  the  right  to  the 
water  of  the  river  to  the  exclusion  of  plain- 
tiffs in  error.  On  the  contrary,  the  an- 
swer alleged  that  the  lands  of  plaintiffs  in 
error  were  riparian  lands  situated  far  above 
the  north  boundary  of  the  city,  and  that, 
as  riparian  owners,  plaintiffs  in  error  were 
entitled  to  the  use  of  the  waters  of  the  river 
for  all  lawful  purposes,  and,  to  a  reasonable 
extent,  for  irrigating  those  lands,  and  for 
domestic  and  other  uses.  And  it  set  up 
grants  of  part  of  the  land  to  the  predeces- 
sors of  plaintiffs  in  error  in  1843  bv  the 
governor  of  both  Califomias,  and  of  the  re- 
mainder of  the  land  by  grant  in  1784;  that 
confirmation  was  petitioned  for  before  the 
bcMU-d  of  land  commissioners  appointed  un- 
der the  act  of  Congress  of  March  3,  1851  (9 
Stat,  at  L.  631,  chap.  41),  the  grants  con- 
firmed, and  the  decrees  of  the  board  affirmed 
by  tJie  district  court  of  the  United  States 
for  the  southern  district  of  California,  and 
patents  duly  issued;  and  averred  that  plain- 
tUfa   la   error   claimed   title   *^nider   and 


through  the  aforesaid  Mexican  and  Spanish 
grants,  and  the  proceeding  for  the  confir- 
mation thereof,  and  the  said  patents  issued 
by  the  United  States  founded  thereon;"  and 
that  as  owners  of  the  land  plaintiffs  in  er* 
ror  were  also  owners  of  the  waters  percolat- 
ing in  the  soil  thereof,  and  riparian  owners^ 
having  the  rights  of  riparian  proprietors  in 
the  waters  of  the  river. 

The  trial  court  decided  that  the  city  was, 
and  had  been  since  its  organization,  owner 
in  fee  simple  of  the  paramount  use  of  the 
waters  of  the  Los  Angeles  river,  so  far  asi, 
might  be  needed  from  time  to  time,  for  thejj 
public   purp3ses  of   suppljring   the*inhabi-* 
tants  of  the  city  with  water  for  public  and 
domestic  purposes,  as  described  in  the  com- 
plaint;   that  plaintiffs   in   error  were  the 
owners  of  the  particular  landf  and  had,  sub- 
ject to  the  rights  of  the  eily,  the  rights  of 
riparian  proprietors  thereof,  and  the  right 
to  use  the  water  of  the  river  for  all  pur- 
poses for  which  riparian  owners  are  entitled 
to  use  such  waters. 

The  contentions  seem  to  be  that  the  state 
courts  decided  against  the  claim  of  plain- 
tiffs  in  error  to  the  rights  of  a  riparian 
owner,  and  to  the  ownership  of  alleged  per' 
colatin^  waters,  as  derived  from  patents  of 
the  Umted  States  as  well  aa  from  Mexican 

grants,  or  under  the  treaty  of  Guadeloupe 
idalgo;  that  the  statutes  of  California  la 
authorizing  the  trial  of  title  in  condemnar 
tion  proceedings,  and  the  determination  of 
compensation  before  the  determination  of 
title,  amounted  to  providing  for  the  taking 
of  private  property  for  public  use  without 
just  compensation ;  that  certain  statutes  de^ 
daring  tne  city  to  be  vested  with  a  parar 
mount  right  to  the  surface  and  subterranean 
waters  deprived  plaintiffs  in  error  of  their 
property  without  due  process  of  law;  and 
that  the  statute  of  the  state  in  providing 
that  compensation  and  damages  should  be 
deemed  to  have  accrued  at  the  date  of  the 
summons,  as  construed  by  the  state  courts, 
resulted  in  taking  the  properly  of  plaintiffs 
in  error  without  just  compensation. 

Obviously,  the  question  as  to  the  title  or 
right  of  plaintiffs  in  error  in  the  land,  and 
whatever  appertained  thereto,  vras  one  of 
state  law  and  of  general  public  law,  on 
which  the  decision  of  the  state  court  was 
final.  San  Francisco  v.  Soott,  111  U.  S. 
70%  23  L.  ed.  693,  4  Sup.  Ct  Rep.  688; 
California  Powder  Works  ▼.  DaviSy  161  U. 
S.  389,  38  L.  ed.  206,  14  Sup.  Ct.  Rep.  350. 
And  tiie  question  of  the  existence  of  perco- 
lating water  was  merely  a  question  of  fact. 

The  patents  were  in  the  nature  of  a  quit- 
claim, and  under  the  act  of  March  3,  1861 
[§  15],  were  "conclusive  between  the  United 
States   and   the   said  claimants  only,   and 
shall  not  affect  the  interests  of  third  per- 
sons."   The   validity  of  that  act  was  not 
drawn  in  question  in  the  state  court,  and  as 
the  right  or  title  asserted  by  plaintiffs  in 
error  was  derived  under  Mexican  and  Span- 
ish grants,  the  decision  of  the  state  court  onoD 
the  claims  asserted  by  plaintiffs  in  error  toj} 
the  waters  of  the  river  was  not*ftgainst  any* 
title  or  right  daimed  under  the  Constitu- 
tion, or  any  treaty,  or  statute  of,  or  oommie- 
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sion  held,  or  authority  exercised,  under  the 
Constitution.  If  the  title  of  plaintiffs  in  er- 
ror were  protected  by  the  treaty,  still  the 
suit  did  not  arise  thereunder,  because  the 
controversy  in  the  state  court  did  not  in- 
volve the  construction  of  the  treaty,  but  the 
validity  of  the  title  of  Mexican  and  Span- 
ish grants  prior  to  tiie  treaty.  JHevo  Or- 
leans  v.  De  Armas,  0  Pet.  224,  9  L.  ed.  100; 
Iowa  V.  Rood,  187  U.  S.  87,  ante,  49,  23  Sup. 
Ct.  Rep.  49;  Phillips  V.  Mound  City  Land  d 
Water  Asso.  124  U.  S.  605,  31  Ll  ed.  588, 
8  Sup.  Ct.  Rep.  651. 

In  Crystal  Springs  Land  d  Water  Co,  v. 
Los  Angeles,  82  Fed.  114,  the  circuit  court 
ruled  that  where  both  parties  claimed  under 
Mexican  grants,  confirmed  and  patented  by 
the  United  States  in  accordance  with  the 

S revisions  of  the  treaty  of  Guadeloupe  Hi- 
algo,  and  the  controversy  was  only  as  to 
what  were  the  rights  thus  granted  and  con- 
Armed,  the  suit  was  not  one  arising  under  a 
treaty  so  as  to  confer  jurisdiction  on  a  Fed- 
eral court,  and  that  where  the  only  erouiid 
of  Federal  Jurisdiction  was  the  allegation  in 
a  bill  that  defendant's  claim  of  title  was 
based  in  part  on  certain  acts  of  the  legisla- 
ture of  the  state,  which  attempted  to  trans- 
fer to  it«  as  alleged,  the  title  held  by  com- 
plainant's grantors  at  the  time  of  their  pas- 
sage, the  court  would  not  retain  jurisdiction 
twhen  an  answer  was  filed  by  defendant 
denying  the  allegations,  and  disclaiming 
any  tifie  or  claim  of  title  not  held  bjr  it  be- 
fore the  passage  of  the  acts.  The  bill  was 
dismissed,  and  we  affirmed  the  judgment. 
177  U.  S.  169,  44  L.  ed.  720,  20  Sup.  Ct 
Rep.  673. 

.  The  trial  court  determined  for  itself, 
'among  other  questions,  the  nature  and  ez- 
jtent  of  the  city's  interest  in  the  waters  of 
jthe  river,  but  while  it  instructed  the  jury 
tin  relation  thereto  it  did  not  file  its  written 
'findings  until  after  the  return  of  the  ver- 
dict. And  it  is  argued  that  the  respective 
rights  of  the  parties  were  not  in  fact  ad- 
judicated until  after  the  amount  of  compen- 
sation had  been  found,  and  that  in  this  way 
plaintiffs  in  error  were  deprived  of  their 

?roperty  without  due  process  of  law.    The 
4th  Amendment  does  not  control  the  power 
of  a  state  to  determine  the  form  of  prooedure 
Inr  which  legal  rights  may  be  ascertained,  if 
A  the  method  adopted  gives  reasonable  notice 
Sand  affords  a  fair  opportunity  to  be  beard. 
•  loufa  0*B,  Co.  V.  Iowa,  160  U.  S.  389,  40  L. 
ed.  467,  16  Sup.  Ct  Rep.  844;  Long  Island 
Water  Supply  Co,  v.  Brooklyn,  166  U.  8. 
686,  41  L.  ed.  1165,  17  Sup.  Ct  Rep.  718. 

The  construction  of  a  law  of  a  state,  that 
it  was  competent  for  the  court  to  try  and  de- 
termine, in  a  condemnation  proceeding,  an 
adverse  claim  of  the  plaintiff  therein  to  an 
interest  in  propertv  sought  to  be  condemned, 
is  conclusive  on  tnis  court,  and  we  cannot 
understand  how  the  entry  of  the  verdict  of 
H  jury  as  to  the  amount  of  compensation 
prior  to  the  filing  of  written  findinffs  on  the 
other  issues  could  have  the  effect  of  depriving 
plaintiffs  in  error  of  their  property  without 
|iue  process  of  law.  The  chief  justice  of 
California  well  said  that  it  was  of  no  im- 
portance in  what  order  the  other  issues  in 


the  case  were  decided,  except  in  so  far  as 
the  determination  of  one  point  was  neces- 
sary as  a  basis  for  the  determination  of  an- 
other, and  that  if  the  instructions  to  the 
jury  actually  ^ven  were  correct,  the  fact 
that  these  findings  had  not  been  previously 
filed  was  of  no  consequence. 

And  so  as  to  certain  statutes  of  the  stats 
of  California,  which  declared  that  the  city 
of  Los  Angeles  is  vested  with  the  paramount 
right  to  the  surface  and  subterranean  water 
of  the  Los  Angles  river.  Those  statutes 
were  admitted  in  evidence  merely  to  show 
that  the  city  was  the  successor  of  the  an- 
cient pueblo.  The  court  held  that  the  right 
of  the  city  of  Los  Angeles  to  take  from  the 
IjOs  Angeles  river  all  of  the  waters  of  the 
river  to  the  extent  of  its  reasonable  domes- 
tic  and  municipal  needs  was  based  on  the 
Spanish  and  Mexican  law,  and  not  on  the 
charters  of  the  citv  of  Los  Angeles.  The 
validity  of  the  statutes^  on  account  of  re- 
pugnancy to  the  FederaJ  Constituiion,  was 
not  drawn  in  question  in  the  trial  court  nor 
in  the  supreme  court  of  the  state,  and  both 
courts  held  that  they  neither  granted  to  tha 
cily  nor  took  away  from  plaintiffs  in  error 
any  riehts  or  property. 

Section  1249  of  the  Code  of  Civil  Proced- 
ure sf  California  provided  that  for  the  pur- 
pose of  assessing  compensation  and  damage 
the  right  thereto  should  be  taken  to  have  ao- 
crued  at  the  time  of  the  summons,  "and  its 
actual  value  at  that  date  shall  be  the  meas- 
ure of  compensation  for  all  property  to  be 
actually  taken,  and  the  basis  of  damaf;es  to 
property  not  actually  taken,  but  injuriously  e 
affected."  g 

r  The  validity  of  the  statute  under  the  state* 
Constitution  had  been  repeatedly  sustained 
by  the  state  courts,  and  those  courts  held 
that  the  value  referred  to  in  the  statute  wan 
the  actual  value  at  that  date. 

Plaintiffs  in  error  asked  the  court  ts 
charge  the  jury  that  the  date  of  estimatins 
the  value  of  the  property  was  the  date  of 
the  summons,  ana  the  supreme  court  held 
that  in  these  circumstances  they  could  not 
be  permitted  to  attack  the  condemnation 
statute  as  unconstitutional  so  far  as  related 
to  the  appraising  the  value  of  the  land  as 
provided. 

Moreover,  this  court  cannot  reverse  the 
decisions  of  state  courts  in  regard  to  ques- 
tions of  general  justice  and  equitable  con- 
siderations in  ths  taking  of  property.  JPoO- 
hrook  In-ig.  IHst,  v.  Bradley,  164  U.  S.  112» 
41  L.  ed.  369,  17  Sup.  Ct  Rep.  56. 

The  truth  is  there  is  nothing  in  this  reo- 
ord  adeouately  showing  that  the  state  courts 
were  led  to  suppose  uiat  any  claim  under 
the  Constitution  of  the  United  States  was 
made  by  plaintiffs  in  error,  or  that  any  rul- 
ing involved  a  decision  against  a  right  set 
up  by  thsm  under  that  instrument 

In  Bayward  v.  Denny,  168  U.  S.  180,  80 
L.  ed.  041,  16  Sup.  Ct  Rep.  777,  after  stat- 
ing the  contention  of  plaintiff  in  error  that 
the  effect  of  the  judgment  of  the  state  court 
was  "to  deprive  him  of  his  property  without 
due  process  of  law,  or  to  deny  nim  the  equal 
protection  of  the  laws,  and  amounted  to  a 
decision  adverse  to  the  right,  privilege,  or 
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imniuiiity  of  plaintiff  in  error  nnder  the 
Constitution,  of  beins  protected  from  such 
deprivation  or  denial/'  we  said:  "But  it 
nowhere  affirmatively  appears  from  the  rec- 
ord that  such  a  right  was  set  up  or  claimed 
in  the  Mai  court  when  the  demurrer  to  the 
complaint  waa  overruled,  or  evidence  admit- 
ted or  excluded,  or  instructicns  given  or  re- 
fused, or  in  the  supreme  court  in  disposing 
of  the  rulings  below.  .  .  .  We  are  not 
called  on  to  revise  these  views  of  the  prin- 
ciples of  general  law  considered  applicable 
to  the  case  in  hand.  It  is  enough  that  there 
is  nothing  in  the  record  to  indicate  that  the 
state  courts  were  led  to  suppose  that  plain- 
tiff in  error  claimed  ])rotection  under  the 
Constitution  of  the  United  States  from  the 
several  rulings,  or  to  suspect  that  each  ml- 
H  ing  as  made  involved  a  decision  against  a 
SJ  right  specially  set  up  under  that  instm- 
•  ment.  And*we  ma^  add  that  the  decisions 
of  state  tribunals  m  respect  of  matters  of 
general  law  cannot  be  reviewed  on  the  the- 
ory that  the  law  of  the  land  is  violated  un- 
less their  conclusione  are  absolutely  free 
from  error.** 

This  case  comes  within  the  rule  there  laid 
down,  and  the  writ  of  mnjr  mu%t  he  dte- 
mined, 

Mr.  Juatioe  MoKenma  took  no  part  in 
the  dedaion  of  this  case. 


(188  U.  S.  687) 

TRANK  N.  PROUT,  Attomej  General  of 
the  State  of  Nebraska,  JLppU, 

V, 

JAMES  0.  STARR,  Samuel  W.  Allerton, 
and  Chicago,  Rock  Island,  &  Pacific  Rail- 
way Compaiiy. 

Biivulaium — to  abide  decree  of  other  euite 
— jurisdiction  of  Federal  courts — euit 
againet  state — conflict  of  jurisdiction, 

1.  The  parties  to  a  snlt  may  make  a  valid 
agreement  to  dispense  with  the  taking  of 
evidence,  and  to  accept  the  evidence  taken 
and  abide  bj  the  decrees  which  shall  be  en- 
tered in  certain  other  cases  In  which  the  al- 
legations of  fact  and  the  contentions  of  law 
are  Identical  with  those  In  the  snlt  In  ques- 
tion. 

S.  A  suit  against  the  Nebraska  board  of  trans- 
portation for  the  purpose  of  preventing  the 
enforcement  of  the  Nebraska  act  of  April 
12,  1893,  fixing  maximum  railroad  rates,  on 
the  ground  of  the  Invalidity  of  such  statute 
nnder  the  Constitution  and  laws  of  the 
United  States,  Is  not  a  suit  against  the  state 
within  the  meaning  of  the  11th  Amendment 
to  the  Federal  Constitution. 

t.  A  Federal  court  Is  not  wlthoot  Jurisdiction 
of  a  suit  to  enjoin  the  attorney  general  of 
Nebraska  from  enforcing,  as  a  member  of  the 
Nebraska  board  of  transportation,  the  provi- 
sions of  an  unconstitutional  state  statute 
fixing  maximum  railroad  rates,  on  the  the- 
ory that  it  seeks  to  restrain  him  as  attorney 
general  from  enforcing  the  criminal  laws  of 
the  state. 

4.  A  Federal  court  has  jurisdiction  to  extend 
to  and  against  the  successors  In  the  office  of 
attorney  general  of  a  state,  duly  substituted. 


the  provisions  of  an  order  enjoining  the  en- 
forcement of  an  unconstitutional  state  stat- 
ute fixing  maximum  railroad  fares  by  a 
board  of  which  the  attorney  general  Is  a 
member. 
5.  The  jurisdiction  of  a  circuit  court  of  the 
United  States  over  a  cause  properly  before 
It  cannot  be  defeated  by  the  institution,  by 
one  of  the  parties  in  a  state  court,  of  snb> 
sequent  proceedings,  whether  civil  or  crlm- 
laaU  Involving  the  same  legal  questions. 

[No.  150.] 

Argued  January  26,  27,  190S,    Decided  Feb* 
ruary  23,  190S, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  a  decree  which  enjoined 
the  attorney  general  of  that  Stats  from  en- 
forcing; the  provisions  of  a  state  statute  fix* 
ins  maximum  railroad  rates.  Affirmed. 
See  same  case  below,  110  Fed.  3. 

Statement  by  Mr.  Juatioe  Sliiraat 
On  August  S,  1893,  James  C.  Starr  and 
Samuel  W.  Allerton,  citizens  of  the  state  of 
Illinois,  on  their  own  behalf  and  on  behalf 
of  others  similarly  situated,  filed  a  bill  of 
complaint  in  the  circuit  court  of  the  United 
States  for  the  district  of  Nebraska,  against 
the  Chicago,  Rock  Island,  &  Pacific  Rsil-« 
way  Company;  Georae  H.  Hastings,  attor-g 
n^  general;   John  G.  Allen,* secretaiy  of* 
state;  Eugene  Moore,  auditor  of  public  ac- 
count;  Joseph  F.  Bartley,  state  treasurer, 
and  A.  R.  Humphrey,  commissioner  of  pub* 
lie  lands,  all  of  whom  were  officers  of  the 
state  of  Nebradca,  and  as  such  constituted 
its  board  of  transportation,  and  William  A. 
Dilworth,  J.  M.  Roimtz«  and  J.  W.  Johnson, 
secretaries  of  said  board,  and  all  citizens  of 
Nebraska. 

The  bill  brouffht  into  question,  under  the 
Constitution  and  laws  of  the  United  States, 
the  validity  of  a  certain  act  of  the  legisla- 
ture of  Nebraska,  approved  April  12,  1893, 
entitled  "An  Act  to  Regulate  Railroads,  to 
classify  Freights,  to  Fix  Reasonable  Maxi- 
mum Rates  to  be  Charged  for  the  Transpor- 
tation of  Freight  upon  Each  of  the  Rail- 
roads in  the  State  of  Nebraska,  and  to  Pro- 
vide Penalties  for  the  Violation  of  this 
Act."  It  was  alleged  that  if  the  provisions 
of  the  act  were  put  into  effect,  the  earnings 
of  the  said  railroad  company  from  its  busi- 
ness in  the  state  would  be  materially  les- 
sened, and  would  not  pay  the  operating  ex- 
penses thereof,  nor  yield  any  money  from 
which  the  railroad  properly  could  be  main- 
tained, and  would,  m  effect,  work  a  oonfia- 
cation  thereof ;  that  if  the  penalties  imposed 
in  the  said  act  were  enforced,  the  entire 
property  of  the  company  would  be  taken 
away;  that  the  plaintiffs  were  stockholders 
of  the  company,  and  had  requested  the  offi- 
<>ers  and  directors  thereof  to  take  proceed- 
ings to  contest  the  validity  of  said  act,  but 
they  had  refused  to  do  so.  The  principal 
prayers  of  the  bill  were  that  the  company, 
its  officers,  agents,  and  employees,  should  be 
restrained  by  injnnetioii  from  adoptiiig  ft 
scbedide   of  rates  to  be  charged   for  tbs 
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transportatioii  of  frel^^t  on  its  road,  ac- 
cording to  the  terxna  and  proyiaions  of  the 
said  act;  and  that  the  aaid  board  of  trans- 
portation, and  its  members  and  secretaries, 
should  be  enjoined  from  entertaining  or  de- 
termining any  complaint,  and  from  institut- 
ing or  prosecuting  any  proceeding  or  action 
to  enforce  the  observance  of  the  provisions 
of  said  act;  and  that  the  attorney  general 
should  in  like  manner  be  enjoined  from 
bringing  any  proceedings  by  way  of  injunc- 
tion, or  by  ouier  process  or  civil  action  or 
indictment  against  said  company  for  or  on 
account  of  tne  nonobeervance  by  it  of  the 

^  provisions  of  said  act. 

08     Thereupon  a  restraining  order  of  the  cir- 

•  euit  couit  waa*  issued,  enjoining  the  rail- 
road company,  the  board  of  transportation 
and  its  members,  and  the  said  attorney  gen- 
eral, as  praj^ed  for  in  the  bill;  said  order 
was  to  remain  in  force  until  a  formal  mo- 
tion for  injunction  or  to  set  aside  the  order 
be  made,  heard,  and  decided;  and  a  bond 
was  to  be  given  in  the  sum  of  $10,000. 
This  order  was  duly  served  upon  each  and 
every  of  the  said  defendants,  together  with 
process  of  subpoena. 

Afterwards,  on  the  2d  day  of  September, 
1803,  a  joint  and  several  answer  was  filed 
by  the  said  board  of  transportation,  its 
members  and  secretaries.  Therein  it  was 
averred  that  the  said  defendants  were  all 
agents  and  officers  of  the  state  of  Nebraska, 
and  had  no  personal  or  pecuniary  intersst 
whatever  in  the  event  of  the  suit,  and  were 
not  proper  parties  thereto,  but  that  said 
UU  of  complaint  should  have  been  brought 
against  the  state  of  Nebraska;  that  the  said 
state  waa  the  real  party  in  interest,  and 
that  the  state  had  not  and  did  not  in  any 
way  whatever  consent  to  the  bringing  of  the 
action,  and  had  not  and  did  not  submit  in 
9i\iy  way  to  the  jurisdiction  of  the  said  eir- 
euit  court  to  hear  and  determine  the  matters 
complained  of  in  said  bill;  and  the  defend- 
ants submitted  that,  under  the  11th  Amend- 
ment of  the  Constitution  of  the  United 
States,  the  oourts  of  the  United  States  were 
wholly  without  jurisdiction  to  try,  hear, 
and  determine  the  several  matters  in  differ- 
ence charged  and  set  forth  in  the  bill  of 
complaint;  and  that,  under  the  Constitu- 
tion of  the  United  States  and  the  Constitu- 
tion and  laws  of  the  state  of  Nebraska,  the 
complainants  had  a  full  and  adequate  rem- 
edy at  law.  The  defendants  further  denied 
that  tiie  state  legislation  in  question  violat- 
ed the  provisions  of  the  Constitution  of  the 
United  States  which  forbid  any  state  to  de- 

Srive  any  person  of  his  property  without 
ue  process  of  law,  or  to  deny  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws,  or  to  pass  a  law  impairing  the 
obligation  of  a  contract,  or  which  inteHeres 
with  commerce  between  the  states. 
I  On  October  3,  1893,  the  complainants  filed 
th^r  replication  to  the  answer. 
Q  At  and  about  the  same  time,  and  in  the 
2  same  court,  certain  stodcholders  of  the  Chi- 

•  cago,  BTirlington,  A  Quincy  Railroad  ^Com- 
pany, of  the  Chicago  A  Northwestern  Rail- 
wav  Company,  and  of  the  Union  Pacific 
Railway  Company,  filed  three  other  bills  of 


complaint)  in  which  the  said  railroad  com- 
panics  and  the  said  persons  comprisins  the 
board  of  transportation  were  defendants, 
and  in  which  bills  the  same  facts  and  cir- 
cumstances were  alleged  and  the  same  relief 
was  prayed  for  as  in  the  bill  in  the  present 
case.  All  of  the  state  oflters  appeared  and 
answered  by  the  same  counsel,  and  alleged 
the  same  defenses  and  contentions  as  were 
alleged  in  their  answer  in  this  suit.  Those 
eases  were  put  at  issue,  and  after  a  large 
amount  of  evidence  was  put  in,  final  decrees 
were  rendered  against  tne  defendants,  and, 
on  March  7,  1898,  the  decrees  of  the  circuit 
court  were  aihrmed  by  this  court,  i^myih 
V.  A7ne8,  169  U.  S.  466,  42  L.  ed.  819,  18 
Sup.  Ct.  Rep.  814.  No  testimony  was  taken 
by  either  party  in  the  present  case,  but  it 
was  agreed,  while  the  other  cases  were  pend- 
ing, that  the  proofs  taken  in  them  should 
be  accepted  with  the  same  force  and  effect 
as  if  taken  in  this  case;  that  the  case 
should  not  be  further  particularly  proceed- 
ed in  until  the  Supreme  Court  should  have 
rendered  its  decree  in  the  other  cases,  when 
a  decree  should  be  entered  conformable  to 
those  entered  by  the  Supreme  Court  in  the 
other  three  cases. 

Meanwhile,  Hastings,  the  attorney  general 
when  the  bills  were  filed,  was  sucoeMsd  in 
his  office  by  Smyth,  who  by  proper  order 
was  substituted  as  defendant  and  appellant. 
Overlooking  or  disregarding  the  existing 
preliminary'  injunction  of  tlM  circuit  court, 
and  the  agreement  that  this  case  should 
abide  the  result  in  the  other  cases,  Smyth, 
as  attorney  general,  brought  an  action  in  the 
supreme  oourt  of  the  state  of  Nebraaka 
against  the  said  Chicago,  Rock  Island,  and 
Pacific  Railway  Company,  aUeeinff  that  the 
company,  in  violation  of  the  act  of  April  12, 
1893,  at  divers  times  had  charged  for  the 
transportation  of  freight  between  points  on 
its  road  in  Nebrairica  rates  in  excess  of 
those  fixed  by  the  act,  and  claiming  judg- 
ment for  $310,000,  the  amount  of  poialtiea 
alleged  to  have  accrued.  The  attention  of 
Attorney  General  Smyth  waa  then  called  to 
the  injunction  order  of  the  circuit  court, 
and  he  thereupon  gave  the  counsel  of  the 
company  to  understand  thai  before  the  ex-H 
piration  of  his  term  of  office  he  would  dis-J 
miss  said  action.  Belying  upon  the^nnder-* 
standing  and  agreement  aforesaid,  the  com- 
pany took  no  proceedings  to  enforce  the  said 
injunction  and  agreement. 

On  or  about  January  1,  1001,  the  said  de- 
fendant, Fmnk  N.  Prout,  succeeded  the  said 
Smyth  in  his  office  of  attorney  general,  who 
declined  to  dismiss  the  said  action  in  the 
supreme  court  of  Nebraska.  Whereupon 
the  company  filed  its  answer  in  the  said  ac- 
tion in  due  form,  alleging  the  prior  penden- 
<^  of  the  action  in  the  circuit  court  of  the 
United  States,  and  the  existence,  in  full 
force  and  effect,  of  the  injunction  order  of 
that  court.  No  reply  to  thia  answer  ap- 
pears to  have  ever  been  filed,  and  thereup- 
on, on  or  about  Februaiy  16,  1901,  the  com- 
pany moved  the  said  court  for  judgment 
upon  the  pleadings,  but  the  court  denied 
said  motion,  upon  ^[rounds  set  out  in  iU 
opinion.    BtaU  y.  Chioaga,  E.  L  4  P»  B.  Om, 
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61  Neb.  545,  85  N.  W.  550.  No  further 
proceedings  have  been  taken  in  said  action, 
and  the  injunction  order  of  the  circuit  court 
remains  unmodified,  and  in  full  force  and 
•ffect 

On  April  6,  1901,  Starr  and  Allerton 
filed,  in  the  circuit  court  of  the  United 
States,  their  supplemental  bill,  alleging  the 
fore^ing  facts,  and  praying  that  the  order 
and  injunction  previously  issued  upon  their 
original  bill  be  extended  to  and  against  the 
said  Frank  N.  Prout,  as  attomejr  general, 
and  that  he  be  enjoined  and  restrained  from 
further  prosecuting  the  action  brought  in 
the  name  of  the  state  of  Nebraska  against 
the  railway  company. 

To  this  supplemental  bill  Frank  N.  Prout 
filed  a  demurrer  on  the  eround  that  the  bill 
was  against  the  defenouELnt  in  his  official 
capacity  as  attorney  general  of  the  state, 
and  vras  against  the  state,  and  that  there- 
fore the  court  was,  under  the  11th  Amend- 
ment of  the  Constitution,  without  Jurisdic- 
tion. 

Upon  ai^gument,  the  demurrer  was  over- 
ruled, and  the  injunction  prayed  for  was  is- 
sued. The  order  directing  the  injunction 
provided  that  if  the  defendant  elected  to 
stand  by  his  demurrer  and  declined  further 
to  plead,  a  final  decree  should  go,  as  in  the 
case  of  Smyth  v.  Ames,  and,  the  defendant 
having  elected  in  open  court  to  stand  upon 
his  demurrer,  a  final  decree  was  entered 
conformable  to  that  in  Smyth  v.  Ames, 
From  that  decree  the  defendant,  Frank  N. 
M  Prout,  appealed  to  this  court. 

IS 

•  *  Mr.  F.  N.  Proutt  pro  se,  for  appellant. 
Messrs,  J.  M.  WoolwortlL  and  W,  D. 

MeHugh  for  appellees. 

Mr.  Justice  Sliiras  delivered  the  opinion 
of  the  court: 

As  the  appellant  demurred  to  the  supple- 
mental bill,  and  elected  to  stand  on  his  de- 
murrer when  the  final  decree  of  the  circuit 
court  was  entered,  we  have  now  only  to  con- 
sider the  questions  of  law  presented  by  the 
demurrer. 

That  it  was  competent  for  the  parties, 
plasntiffs  and  defendants,  to  agree  to  dis- 
pense with  taking  evidence,  to  accept  the 
evidence  taken  in  the  other  cases,  and  to 
abide  by  the  decrees  therein  to  be  entered, 
we  have  no  reason  to  doubt  {Pacifio  R.  Co. 
V.  Ketchum,  101  U.  &.  289,  25  L.  ed.  932), 
and  that  such  an  agreement  was  entered  in- 
to is  conceded.  The  allegations  of  fact  and 
the  contentions  of  law  being  the  same  in  all 
the  cases,  such  an  arrangement  was  conven- 
ient and  proper.  The  decrees  in  the  other 
cases  having  oeen  affirmed  by  this  court,  it 
was  in  accordance  with  that  agreement  that 
the  drcuit  court  should  enter  a  similar  de- 
cree in  the  present  case.  In  so  far,  then,  as 
the  substantial  merits  of  the  case  are  con- 
cerned, we  are  not  called  upon  to  consider 
them.  They  have  been  concluded  by  the 
reasoning  and  opinion  of  this  court  in  the 
other  cases.  Smyth  ▼.  Ames,  169  U.  8.  466, 
42  L.  ed.  819,  18  Sup.  Ct  Rep.  418. 

But  by  this  appeal  w«  are  asked  to  de- 


clare that  the  circuit  court  had  no  jurisdic- 
tion, because  it  appears,  on  the  face  of  the 
bill,  that  the  complaint  is  essentially  against 
the  state  of  Nebraska,  and  is  in  contraven- 
tion of  the  11th  Amendment  of  the  Consti- 
tution of  the  United  States. 

It  is  a  sufficient  answer  to  this  contention 
that  it  was  made,  considered,  and  deter- 
mined in  Smyth  y,  Ames.  In  the  opinion 
in  that  case  it  was  said: 

''Within  the  meanin|r  of  the  11th  Amend- 
ment of  the  Constitution,  the  suits  are  not 
af;ainst  the  state,  but  against  certain  indt-n 
viduals  charged  with  the  adminisitration  of 2 
a  stats^enactmcnt,  which,  it  is  alleged,  can-* 
not  be  enforced  without  violating  the  con- 
stitutional rights  of  the  plaintiifs.  It  is 
the  settled  doctrine  of  this  court  that  a  suit 
against  individuals,  for  the  purpose  of  pre- 
venting them,  as  officers  of  a  state,  from  en- 
forcing an  unconstitutional  enactment  to 
the  injury  of  the  rights  of  the  plaintiff,  is 
not  a  suit  against  the  state  within  the 
meaning  of  tluit  amendment.  Pennoyer  v. 
McConnaughy,  140  U.  S.  10,  35  L.  ed.  365, 
11  Sup.  Ct.  Rep.  609;  Re  Tyler,  149  U.  S, 
164,  37  L.  ed.  689,  13  Sup.  Ct.  Rep.  785; 
Reagan  v.  Fcurmers*  Loan  d  T,  Co,  154  U.  S. 
3G2,  38  L.  ed.  1014,  4  Inters.  Com.  Rep.  560, 
14  Sup.  Ct.  Rep.  1047;  Seoti  v.  Donald,  165 
U.  S.  58,  41  L.  ed.  632,  17  Sup.  Ct  Rep. 
205;  Tindal  v.  Wesley,  167  U.  S.  204,  42  U 
ed.  137,  17  Sup.  Ct.  Rep.  770." 

The  Constitution  of  the  United  States, 
with  the  several  amendments  thereof,  must 
be  regarded  as  one  instrument,  all  of  whoss 
provisions  are  to  be  deemed  of  equal  valid- 
ity. It  would,  indeed,  be  most  unfortunate 
if  the  immunity  of  the  individual  states 
from  suits  by  citizens  of  other  states,  pro- 
vided for  in  the  11th  Amendment,  were  to 
be  interpreted  as  nullifying  those  other  pro- 
visions which  confer  power  on  Congress  to 
regulate  commerce  among  the  several  states^ 
which  forbid  the  states  from  entering  into 
any  treaty,  alliance,  or  confederation,  from 
passing  any  bill  of  attainder^  ex  post  faeto 
law,  or  law  impairing  the  obligation  of  con- 
tracts, or,  without  the  consent  of  Congress, 
from  laying  any  duty  of  tonnage,  entering 
into  any  agreement  or  compact  with  other 
states,  or  from  engaging  in  war, — all  of 
whioh  provisions  existed  before  the  adoption 
of  the  11th  Amendment,  which  still  exist, 
and  which  would  be  nullified  and  made  of 
no  effect  if  the  judicial  power  of  the  United 
States  could  not  be  invoked  to  protect  citi- 
zens affected  by  the  passage  of  state  laws 
disregarding  these  constitutional  limits* 
tions.  Much  less  can  the  11th  Amendment 
be  successfully  pleaded  as  an  invincible  bar- 
rier to  judicial  inquiry  whether  the.  salu- 
tary provisions  of  the  14th  Amendment 
have  been  disregarded  by  state  enactments. 
On  the  other  hand,  the  judicial  power  of  the 
United  States  has  not  infrequently  been  ex- 
ercised in  securing  to  the  several  states,  in 
proper  cases,  the  immunity  intended  by  tho 
11th  Amendment.  Hans  v.  Louisiana,  134 
U.  S.  10,  33  L.  ed.  845,  10  Sup.  Ct.  Rep^ 
504;  North  Carolina  v.  Temple,  134  U.  & 


1902. 


KIDD  V.    AT.ARAMA. 


22,  33  L.  ed.  849^  10  Sup.  Ct  Rep.  600; 
Harkrader  v.  Wadley,  172  U.  S.  148,  43  L. 
ed.  399,  19  Sup.  Ct.  Rep.  119;  Fitts  v.  Mo- 

SQhee,  172  U.  S.  516,  43  L.  ed.  635,  19  Sup. 
Ct  Rep.  269. 

*  *It  is  one  of  the  important  functions  of 
this  court  to  so  interpret  the  vaxious  provi- 
sions and  limitations  contained  in  the  or- 

S.nic  law  of  the  Union  that  each  and  all  of 
em  shall  be  respected  and  observed. 

It  is  further  argued  by  the  appellant,  as 
one  of  the  grounds  of  his  demurrer,  that  he 
was  complained  against  in  his  official  ca- 
pacity as  attorney  general  of  the  state  of 
Nebraska,  and  not  in  his  individual  capac- 
ity as  a  citizen  thereof «  and  that  the  attor- 
ney general  of  a  state  cannot  be  restrained 
by  an  injunction  of  a  United  States  court 
from  enforcing  the  criminal  laws  of  the 
aUte. 

This,  we  thinly  is  only  another  phase  of 
the  same  question. 

It  is  true  that  the  defendant  was  included 
in  the  bill  as  the  attorney  general  of  the 
state,  but  that  was  because  he  was  one  of 
the  board  of  transportation,  which  was  di- 
rected to  enforce  the  provisions  of  the  act. 
The  bill  did  not  seek  to  interfere  with  the 
acts  of  the  attorney  general  in  prosecuting 
offenders  against  the  valid  criminal  laws  of 
the  state,  but  its  obiect  was  to  prevent  him 
from  collecting  penalties  that  had  accrued 
under  the  provisions  of  a  statute  judicially 
determined  to  be  void.  The  injunction 
must  be  so  read  and  understood. 

Several  changes  of  incumbents  in  the  of- 
flee  of  attorney  general  took  place  while  the 
cases  were  proceeded  in,  but  ^lat  did  not  de- 
prive the  court  of  jurisdiction.  The  succes- 
sera  in  office  were  duly  substituted,  and  thus 
became  subjected  to  the  preliminary  and 
final  decrees  of  the  court.  The  object  of 
the  supplemental  bill  was  to  restrain  the 
present  appellant,  as  successor  to  Smyth, 
from  attempting  to  transfer  the  very  mat- 
ters that  stood  for  judgment  in  the  Federal 
court  to  the  state  court  by  filing  a  bill  in 
the  latter.  Such  a  course  might  bring 
about  a  conflict  between  those  courts,  and 
ereate  the  confusion  so  often  deprecated  by 
this  court.  PeoA;  v.  Jenneaa,  7  How.  625, 
12  L.  ed.  846;  Ohiiienden  y,  Bretctter,  2 
Wall.  191,  17  L.  ed.  839;  Orton  ▼.  Smith,  18 
How.  263,  15  L.  ed.  393. 

The  jurisdiction  of  the  cirouit  court  could 

not  be  defeated  or  impaired  by  the  institu- 

tttion,  by  one  of  the  parties,  of  subsequent 

2  proceedings,  whether  civil  or  criminal,  in- 

•  volving  &e*Bame  legal  questions,  in  the 
■tate  court.  Harkrader  v.  Wadley,  172  U. 
8.  148.  166,  43  L.  ed.  399,  405,  19  Sup.  Ct 
Bep.  119,  126. 

The  decree  of  the  Cirovit  Court  U  of- 
fimted, 

ISt.  Justice  Harlan,  concurring: 
I  am  in  favor  of  modifying  the  judgment 
In  some  particulars  and  than  affirming  it, 
Imt  I  do  not  ooncor  in  all  the  Ts—oning  of 
the  opinion. 

2S&C.-^0. 
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(188  V.  S.  780,  783) 
LOUISA  V.  KIBD,  as  Executrix  of  the  WiU 
of  H.  B.  Tulane^  Deceased,  Plff.  in  Err^ 

STATE  OF  ALABAMA. 

Constitutional  law — equal  protection  of  the 
lauis — taxation  of  stock  of  foreign  rotJ^ 
rockfa — ewemptione. 

The  equal  protection  of  the  laws  Is  not  de- 
nied \>7  the  provisions  of  Ala.  Code  1886,  | 
463,  cl.  18,  and  Code  1896,  i  8911,  d.  14,  for 
the  taxation  of  railroad  stock,  because  of 
the  exemption  of  stock  in  domestic  railroads 
and  in  others  that  list  snbstanUally  all  their 
property  for  taxation. 

[No.  158.] 

Submitted  January  27,  1903.    Decided  Feb- 
ruary tS,  190$. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Elmore  County  in  favor  of  the 
State  in  a  suit  for  taxes  on  stock  in  foreign 
railroads.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W,  A.  Ouster  for  plaintiff  in  error* 

Meeere.    Franoia    O.    Cfaffey,    John   Of. 

Breckinridge,  A.  A.  Wiley,  Gordon  Macdon- 

old,  and  John  G.  McNeel  for  defendant  in 

error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  taxes  brought  b^  the 
state  of  Alabama  against  the  executrix  of 
the  will  of  a  citizen  of  Alabama.  It  ap-H 
pears  on  the  record  that  the  property  in  dis-{J 
pute  is  stock  in*  railroads  incorporated  in* 
other  states  than  Alabema»  and  tnat  the  ob- 
jection was  taken  seasonably  by  plea  and 
by  requests  for  instructions  to  the  jury  that 
the  tax  was  unconstitutional  under  the  14th 
Amendment,  because  no  similar  tax  was  lev- 
ied on  the  stock  of  domestic  railroads  or  of 
foreign  railroads  doing  business  in  that 
state.  Demurrers  to  uie  pleas  were  sus- 
tained, there  was  a  verdict  for  the  plaintiff, 
and  judgment,  which  latter  was  affirmed  by 
the  supreme  court  of  the  state  witliout  dis- 
cussion, on  the  authority  of  its  decision  at 
an  earlier  stage  {State  v.  Kidd,  125  Ala. 
413,  28  So.  418),  and  the  case  is  brought 
here  by  writ  of  error. 

The  statutes  levying  the  tax  in  question 
are  the  Code  of  1886,  S  463«  cl.  13,  and  the 
Code  of  1896,  S  3911,  cl.  14.  They  are  gen- 
eral clauses,  which  need  not  be  set  forth, 
as  their  effect  is  not  disputed  under  the  con- 
struction given  to  them  by  the  supreme 
court  of  the  state.  The  exemption  liy  the 
Code  of  1886  of  stock  in  domestic  railroads, 
and  in  otherb  that  list  substantially  all 
their  property  for  taxation  {Bturgee  ▼.  Car- 
ter, 114  U.  S.  611,  622,  29  L.  ed.  240,  244, 
5  Sup.  Ct.  Rep.  1014),  is  not  denied,  and 
while  it  ia  denied  by  the  defendant  in  error 
thai  there  ia  a  similar  exemption  by  the 
Code  of  1896|  for  the  purposes  of  decision  we 
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•hall  asBume,  without  examination,  that  it 
is  granted.  State  v.  Kidd,  125  Ala.  413, 
422,  28  So.  418.  On  this  assumption  the 
argument  for  the  plaintiff  in  error  is  that 
il  foreign  stock  is  treated  for  purposes  of 
taxation  as  present  by  fiction  in  the  domi- 
cil,  it  must  be  treated  as  present  also  for 
purposes  of  protection ;  that  the  tax  is  a  tax 
on  values,  and  that  net  values  of  similar 
articles  must  be  treated  alike.  It  is  said 
that  you  cannot  look  further  back. 

If  the  argument  went  further  and  denied 
the  right  to  tax  on  fiction  at  all,  and  there- 
fore denied  the  right  to  tax  foreign  stocks, 
it  would  seem  to  us  to  have  more  logical 
force,  alihoush  we  are  far  from  implying 
that  it  would  be  unanswerable,  or  that  it 
can  be  regarded  as  open.  Very  likely  such 
taxes  can  be  justified  without  the  help  of 
fiction,  Sturges  v.  Carter,  114  U.  S.  611, 
29  L.  ed.  240,  5  Sup.  Ct.  Rep.  1014;  Dmght 
V.  Boston,  12  Allen,  316;  Dyer  v.  Osborne, 
11  R.  I.  321,  23  Am.  Rep.  460.  But  the 
argument  does  not  go  to  that  extent,  and, 
limited  as  it  is,  the  proposition  that  the 
01  plaintiff  in  error  is  denied  the  equal  pro- 
g  tection  of  the  laws  for  the  reason  which  we 
•  have  stated*  strikes  us  as  wholly  without 
force.  We  see  nothing  to  prevent  a  state 
from  taxing  stock  in  some  domestic  corpora- 
tions and  leaving  stock  in  others  untaxed 
on  the  ground  tliat  it  taxes  the  property 
and  franchises  of  the  latter  to  an  amount 
that  imposes  indirectly  a  proportional  bur- 
den on  the  stock.  When  we  come  to  cor- 
porations formed  and  having  their  property 
and  business  elsewhere,  the  state  must  tax 
the  stock  held  within  the  state  if  it  is  to 
tax  anything,  and  we  now  are  assuming  the 
right  to  tax  stodc  in  foreign  corporations 
to  be  conceded.  If  it  does  tax  that  stock, 
it  may  take  into  account  that  the  property 
and  franchise  of  the  corporation  are  un- 
taxed, on  the  same  ground  that  it  might  do 
the  same  thing  with  a  domestic  corporation. 
There  is  no  rule  that  the  state  cannot  look 
behind  the  present  net  values  of  different 
stocks.  See  American  Sugar  Ref.  Co,  v. 
Louisiana,  179  U.  8.  89,  45  L.  ed.  102,  21 
Sup.  Ct.  Rep.  43. 

We  say  that  the  state  in  taxing  stock 
may  take  into  account  the  fact  that  the 
property  and  franchises  of  the  corporation 
are  untaxed,  whereas  in  other  cases  they  are 
taxed;  and  we  say  untaxed,  because  they 
are  not  taxed  b^  the  state  in  question.  The 
real  grievance  in  a  case  like  the  present  is 
that,  more  than  probably,  they  are  taxed 
elsewhere.  But  with  that  the  state  of  Ala- 
bama is  not  concerned.  No  doubt  it  would 
be  a  great  advantage  to  the  country  and  to 
the  individual  states  if  principles  of  taxa- 
tion could  be  agreed  upon  which  did  not 
confiict  with  each  other,  and  a  common 
scheme  could  be  adopted  by  which  taxation 
of  substantially  the  same  property  in  two 
jurisdictions  could  be  avoided.  But  the 
Constitution  of  the  United  States  does  not 
go  80  far.  Coe  v.  Errol,  116  U.  S.  517,  524, 
29  L.  ed.  715,  718,  6  Sup.  Ct  Rep.  475; 
Knoulton  v.  Moore,  178  U:  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct  Rep.  747 ;  Dyer  ▼.  Osborne, 
11  R.  I.  821,  327,  23  Am.  Rap.  460;  Cooley, 
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problem  was  touched  in  the  case  of  Black' 
stone  V.  Miller,  at  the  present  tenn.  188  U. 
S.  ISO,  ante,  p.  277,  23  Sap.  Ct  Rep.  277. 
The  state  of  Alabama  is  not  bound  to  make 
its  laws  harmonize  in  principle  with  those 
of  other  states.  If  property  is  untaxed  by 
its  laws,  then  for  the  purpose  of  its  laws 
the  propertv  is  not  taxed  at  alL 

It  is  said  that  the  state  may  not  tax  a 
man  because  by  fiction  his  property  is  with- 
in the  jurisdiction,  and  then  discriminate  m 
against  him  upon  the  fact  that  it  is  with-S 
out.  The  state  does* nothing  of  the  kind.* 
It  adheres  throughout  to  the  fiction,  if  it  be 
one,  that  the  stock,  the  property  of  the 
plaintiff  in  error,  is  within  the  jurisdic- 
tion. There  is  no  inconsistency  in  the 
state's  recognizing  at  the  same  time  that 
the  property  of  the  corporation,  that  which 
gives  the  plaintiff's  stock  ite  value,  is  taxed 
or  untaxed,  as  the  case  may  be.  There  U 
no  inconsistency  in  recognizing  that  it  is 
untaxed  because  it  cannot  be  reached. 
Shares  of  stock  may  be  within  a  state,  and 
the  property  of  the  corporation  outside  it 

We  need  not  repeat  the  commonplaces  ae 
to  the  large  latitude  allowed  to  the  states 
for  classification  upon  any  reasonable  basis. 
Pacific  Exp,  Co,  v.  Seibert,  142  U.  S.  339, 
351,  352,  35  L.  ed.  1035,  1039,  3  Inters. 
Com.  Rep.  810,  12  Sup.  Ct  Rep.  250;  (hOf^ 

0.  d  B.  F,  R,  Co.  V.  ElUs,  165  U.  S.  150,  155, 
41  L.  ed.  606,  668,  17  Sup.  Ct  Rep.  256; 
mcol  V.  Ames,  173  U.  S.  509,  521,  43  L.  edL 
786,  703,  19  Sup.  Ct  Rep.  522;  Atchieot^ 
T.  d  S.  F.  B.  Co.  ▼.  Matthews,  174  U.  & 
96,  43  L.  ed.  909,  19  Sup.  Ct  Rep.  609; 
American  Sugar  Bef.  Co.  v.  Louisiana,  178 
U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct  Rep.  48. 
What  is  reasonable  is  a  question  of  practical 
details,  into  which  fiction  cannot  enter. 

Practically,  the  law  before  us,  in  tlis 
broad  aspect  in  which  alone  we  are  asked  to 
consider  it,  seems  to  us  to  work  out  sub- 
stantial justice  and  equality,  if  we  leave  on 
one  side  the  probable  taxation  by  other 
states,  which  aoes  not  affect  the  stats  of 
Alabama's  rights. 

Judgment  affirmed. 

Justices  HarlaB  and  Wldts  dissented. 

Note.— No.  157.  Kidd  v.  Alabama.  Thio 
ease  was  to  abide  the  result  of  ths  for^f^- 
ing. 

Judgment  affirmed^ 

(U8  U.  a  Wf ) 

JAMES   TARRANCB,  Will   Smitli.    Amoo 
Claris  et  oi..  Plffe.  in  Brr^ 

V. 

STATE  OF  FLORIDA. 

Constitutional  la/w—eqtMl  protection  of  the 
laws — negroes  as  furors — dieorimination 
against — error  to  sta4e  court — oondueiv^ 
ness  of  state  deeieUm, 

1.  The  denial  of  a  motion  to  qnash  as  Indies- 
meat  and  the  overmling  of  challensea  ts 
the  arraj  of  Jurors,  which  raise  the  ob|ee- 
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tlon  that  negroM  were  dlecrlmlnated  mgalnet 
In  tbe  aelectloD  of  grand  and  p«tlt  Jurora*  ta 
not  error,  where  no  orldenoe  la  recelTed  or 
offered  In  support  of  aach  charge  except  de- 
fendanta*  affldaTlt  ajttached  to  the  motion  to 
qoaah,  stating  that  the  facta  set  up  in  anch 
motion  are  tme  *'to  their  beat  knowledge, 
Information,  and  belief." 
S.  The  aettled  role  of  a  state  eonrt  that  ob- 
jections to  the  manner  of  selecting  grand 
jurors  on  behalf  of  one  who  haa  been  in- 
dicted by  auch  jnrora  moat  be  talcen  by  plea 
In  abatement,  and  not  by  motion  to  quash 
the  Tenire  and  panel,  Is  binding  on  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  to  the  atate  court 

[No.  202.] 

Argued  April  17,  1902,    Deeided  February 
2S,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Florida  to  review  a  judsment 
which  affirmed  a  conviction  in  the  Circuit 
Court  of  Escambia  County  of  the  crime  of 
murder.    Affirmed, 

See  same  case  below,  30  So.  685. 

The  facts  are  stated  in  the  opinion. 

Mr,  laaao  1^  Pnrcell  for  plaintiffe  in 
•nor. 

Mr,  Wnu  B.  Tiamar  for  defendant  in  er- 
tor. 

Mr.  Justice  Brewer  delivered  the  opin- 
e  ion  of  the  court: 

g  Plaintiffs  in  error  were  convicted  in  the 
•  circuit  court  of*£ecambia  County,  Florida, 
of  the  crime  of  murder,  and  sentenced  to 
fifteen  years  in  prison.  The  supreme  court 
of  the  state  having  affirmed  this  sentence 
(30  So.  686),  the  case  was  brought  here  on 
writ  of  error. 

The  contention  of  plaintiffs  in  error  is 
that  they  were  denied  the  equal  protection 
of  the  laws,  by  reason  of  an  actuai  discrim- 
ination against  their  race.  The  law  of  the 
state  is  not  challenged,  hut  its  administra- 
tion is  complained  of.  As  said  by  their 
counsel: 

"We  do  not  contend  that  the  colored  men 
are  discriminated  against  by  any  law  of 
this  state  in  the  selection  of  names  for  jury 
duty,  nor  do  we  contend  that  a  negro  be- 
ing tried  for  a  criminal  offense  is  entitled 
to  a  jury  composed  wholly  or  in  part  of 
members  of  his  race;  but  do  claim  that 
when  a  negro  is  tried  for  a  criminal  of- 
fense, he  is  entitled  to  a  jury  selected  with- 
out any  discrimination  against  his  race  on 
account  of  race,  color,  or  previous  condition 
of  servitude;  and  when  this  is  not  the  case, 
he  is  denied  the  equal  protection  of  the  laws 
as  giuiranteed  by  the  14th  Amendment  to 
the  Constitution  of  the  United  States." 

Such  an  actual  discrimination  is  as  po- 
tential in  creating^  a  denial  of  equality  of 
rights  as  a  discrimination  made  by  law. 
But  such  an  actual  discrimination  is  not 
presumed.  It  must  be  proved  or  admitted. 
The  record  discloses  these  facts:  On  De- 
cember 3,  1900,  a  grand  jury  was  Impaneled, 
and  on  December  5  returned  aa  in^ctment 
cbaigisg  the  defendanta  with  the  crime  of 


murder.  On  December  5  th^  filed  a  mo- 
tion to  quash  the  venire  and  the  panels  of 
the  grand  and  petit  jurora.  In  the  motion 
it  was  stated  that  there  was  in  the  county 
as  many  colored  citizens  of  sound  judg- 
ment, approved  integrity,  fair  character, 
and  fully  qualified  for  jury  duty,  as  white, 
and  stated  as  grounds  for  the  motion  that 
''the  county  commissioners,  in  selecting  the 
lists  of  names  for  jury  duty  for  and  durine 
the  present  year,  discriminated  against  afl 
colorod  men  of  African  descent,  on  account 
of  their  race,  color,  and  previous  condition 
of  aervitudei  and  from  said  lists  were 
drawn  the  grand  jury  which  found  the 
indictment  against  these  defendants  and^ 
the  petit  jury  which  is  to  try  them."  Andg 
that  ''for  many  yeari*all  colored  men  of  Af-* 
rican  descent  have  been  discriminated 
against,  and  none  have  been  selected  or 
drawn  or  summoned  as  grand  or  petit  jurors 
in  this  or  in  any  of  the  courts  of  this  coun- 
ty, although  there  are  more  than  one  thou- 
sand four  hundred  colored  men  in  said 
county,  a  large  number  of  whom  are  tax- 
payers, and  of  approved  integrity,  fair 
character,  sound  judgment,  and  intelli- 
gence, well  known  to  the  county  conunis- 
sioners  to  be  such;  and  this  discrimination 
is  based  entirely  on  race,  color,  and  pre- 
vious condition  of  servitude." 

On  December  6  the  state's  attorney  moved 
the  court  to  strike  out  the  defendants'  mo- 
tion, on  the  grounds  that  it  was  imperti- 
nent, submitted  nothing  for  the  court  s  de- 
termination or  consideration,  was  not  sooli 
a  motion  as  the  court  could  consider,  and 
set  up  no  state  of  facta  which,  if  true,  would 
justify  the  quashing  of  the  venire.  On  the 
same  day  this  motion  of  the  state's  attor- 
ney was  sustained,  and  the  motion  of  the 
defendants  to  quae^  was  stricken  out.  On 
the  same  day  tney  filed  a  motion  to  quash 
the  indictment  on  substantially  the  same 
grounds.  This  motion  was  overruled.  Spe- 
cial venires  were  issued  before  the  trial  jury 
was  finally  impaneled,  and  as  one  by  one 
these  venires  were  returned  the  defendants 
challenged  the  arra^  of  jurors  on  the 
^ound  that  the  sheriff,  in  the  selection  of 
jurors,  knoMringly  discriminai;ed  acainst  all 
colored  men,  and  refused  and  fai&d  to  se- 
lect any  to  serve  on  the  jury,  although 
knowing  thai  there  were  more  than  five 
hundrea  colored  men  in  the  county  fully 
qualified  to  serve.  No  evidence  was  re- 
ceived or  offered  in  support  of  any  of  these 
several  motions  except  an  affidavit  of  the 
defendants  attached  to  the  motion  to  quash 
the  indictment,  stating  that  the  facts  set 
up  in  the  motion  were  true  "to  their  best 
knowledge,  information,  and  belief." 

In  respect  to  all  these  motions,  except  the 
one  to  quash  the  venire  and  panels  of  the 
grand  and  petit  jurors,  it  is  sufficient  to  re- 
fer to  Smith  V.  Miaeiasippi,  162  U.  S.  502, 
600,  40  L.  ed.  1082,  1085,  16  Sup.  Ct  Rep. 
900;  Carter  v.  Teasae,  177  U.  S.  442,  44  L 
cd.  830,  20  Sup.  Ct.  Rep.  687.  In  the  first 
case  the  motion  to  quash  was  supported  by 
an  affidavit  similar  to  the  one  here  present- 
ed, and  it  was  held  no  evidence  of  the  facts 
stated,  and  that  therefore  the  denial  ol  tbie 
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n  motion  was  not  •rroneons.  In  the  second 
g  case  the  bill  of^  exceptions  showed  that  the 
«  defendant  asked  leave  to  introduce  witnesses, 
and  offered  to  introduce  witnesses,  to  prove 
the  allegations  in  his  motion,  but  that  the 
court  refused  to  hear  any  evidence  in  sup- 
port of  the  motion,  but  overruled  it  without 
investigating  into  the  truth  or  falsity  of  the 
allegations  therein;  and  this  was  adjudged 
error. 

We  pass,  therefore,  to  a  consideration  of 
the  ruling  on  the  first  motion.  No  evidence 
was  received  or  offered  in  its  support,  but 
the  motion  itself  was  stricken  out,  and  it  is 
contended  that  the  motion  to  strike  out  was 
equivalent  to  a  demurrer  which  admitted 
the  truth  of  the  allegations  challenged 
thereby,  and  in  support  thereof  Neal  v. 
Delaware,  103  U.  S.  370,  20  L.  ed.  567,  and 
MitcheU  v.  Clark,  110  U.  8.  633,  28  L.  ed. 
279,  4  Sup.  Ct.  Rep.  170, 312,  are  cited.  But 
in  the  former  case  the  court  held  that  an 
agreement  by  the  attorney  general,  appear- 
ing for  the  state,  was  to  be  regarded  as  an 
admission  of  the  truth  of  the  facts  stated  in 
the  motion  and  therefore  waived  the  neces- 
sity for  further  evidence ;  and  in  the  second 
ease  there  was  only  a  distinct  ruling  upon  a 
demurrer  to  a  plea. 

In  reference  to  the  action  of  the  trial 
court  in  this  matter  the  supreme  court  of 
the  state  said: 

'*The  first  motion  filed  by  defendants  was 
to  quash  the  venire  drawn  for  the  term,  and 
the  panels  of  grand  and  petit  jurors.  The 
venire  drawn  for  the  term  at  that  time  con- 
sisted only  of  the  grand  and  petit  jurors 
then  in  attendance.  In  so  far  as  the  panel 
of  petit  jurors  was  concerned,  the  defend- 
ants had  no  right  to  move  to  quash  that. 
It  was  summoned  for  the  first  week  of  the 
term  only,  and  had  and  could  have  no  con- 
nection whatever  with  defendants'  case,  be- 
cause their  case  was  not  to  be  tried  until  a 
subsequent  week,  when  another  and  differ- 
ent panel  of  petit  jurors  would  be  in  attend- 
ance. The  petit  jury  objected  to  had  not 
been  called  to  try  defendants'  case  and 
would  not  be,  as  their  term  of  service 
would,  imder  the  law,  expire  long  before  de- 
fendants' case  would  be  called  for  trial. 
The  defendants  had  no  right  to  challenge 
the  array  of  petit  jurors  until  their  case 
was  called  for  trial,  and  it  was  proposed  to 
impanel  upon  the  jury  to  try  them  some 
member  of  the  objectionable  panel. 
09  ''As  to  the  grand  jurv,  the  defendants  had 
g  no  right  at  that  time  to  move  to  quash  the 
•  panel.  If  defendants  could  properly*  move 
to  quash  the  panel  or  challenge  the  array 
of  grand  jurors  for  the  reasons  stated  in 
this  motion,  it  could  only  be  done  before 
the  grand  jury  was  impan^ed,  or  at  least 
before  the  indictment  was  found.  Whether 
it  could  be  done  in  that  way,  we  do  not  now 
decide.  We  are  dear,  however,  that  a  mo- 
tion to  quash  the  panel  of  grand  jurors  Ipr 
one  who  nas  been  indicted  by  such  jurors  is 
not  proper  practice.  Gladden  v.  State,  13 
Fla.  62.3.  As  we  shall  show  farther  on,  a 
plea  in  abatement  of  the  Indictment  is  the 
proper  remedy.  We  regard  the  ruling  sos- 
tatning  the  motion  to  strike,  as  equivalent 


to  holding  that  the  motion  to  quash  was  not 
the  proper  method  of  raising  the  question 
sougnt  to  be  raised;  and  while  we  do  not 
approve  of  the  practice  of  moving  to  strike 
a  motion,  we  do  not  see  that  the  defendants 
have  been  injured  by  the  form  of  the  ruling 
complained  of. 

''We  are  of  opinion  that  the  proper  meth- 
od of  presenting  the  question  sought  to  be 
presented  by  this  motion  is  by  plea  in  abate- 
ment of  the  indictment^  and  not  by  motion 
to  quash,  and  that  the  ruling  upon  the  mo- 
tion can  be  sustained  upon  that  ground.  It 
has  for  many  years  been  the  practice  in  this 
state,  sanctioned  by  repeated  rulings  of  this 
court,  that  all  objections  to  the  competency 
of,  and  to  irr^^uLorities  in  selecting,  draw- 
ing, and  impaneling  grand  jurors,  not  ap- 
pearing of  record,  must  be  taken  advantage 
of  by  plea  in  abatement  of  the  indictment, 
and  not  by  motion  to  quash  it.  Woodward 
V.  State,  33  Fla.  508,  15  So.  252;  Kitrol  ▼• 
Slate,  0  Fla.  9;  Gladden  v.  State,  13  Fla. 
623;  Ten>in  v.  State,  37  Fla.  396,  20  So. 
531.     See  also  State  v.  Foster,  0  Tex.  65.** 

The  authorities  cited  in  this  opinion  sus- 
tain the  prooositions  laid  down.  In  KitreH 
V.  State,  9  Fla.  9,  13,  it  was  said: 

"We  are,  therefore,  of  the  opinion  that 
the  incompetency  of  the  grand  jurors,  by 
whom  indictment  is  preferred,  may  M 
pleaded  by  the  defendant  in  abatement." 

In  Gladden  v.  State,  13  Fla.  623,  630,  the 
court  uses  this  language: 

"In  Massachusetts,  New  York,  and  otherj 
states,  it  has  been  held  that  objections  to^ 
the  legality  of  the  returns  of  grand* jurors* 
cannot  affect  an  indictment  found  by  them 
f^ter  it  has  been  received  by  the  court  and 
filed;  that  such  objection  must  be  inter- 
posed before  indictment  found,  and  even  be- 
fore the  grand  jury  is  sworn.  But  it  seems 
to  be  now  settled  that  such  objection  may  be 
made  by  plea  in  abatement  to  the  indict- 
ment at  any  time  before  pleading  in  bar. 
This  is  substantially  the  rule  announced  by 
the  supreme  court  of  this  state  in  Kitrol  v. 
State,  0  Fla.  9.  The  opinion  of  the  su- 
preme court  of  Mississippi  in  MeQtUUen  v. 
Slate,  8  Smedes  k  M.  587,  delivered  by 
Chief  Justice  Sharkey,  announces  what  we 
consider  the  true  and  correct  practice  in 
such  a  case.  Such  nuttters  are  reached  by 
plea  in  abatement  only  (though  in  some 
states  a  challenge  to  the  array  is  treated, 
we  do  not  say  properly  so,  as  a  substitute 
for  a  plea  in  abatement),  and  matters  in 
abatement  in  criminal  as  well  as  in  civil 
cases  must  be  pleaded  before  pleading  in 
bar.- 

In  Burroughs  v.  State,  17  Fla.  643,  661, 
where  the  validity  of  the  composition  of  the 
jury  was  sought  to  be  challenged  on  a  mo- 
tion in  arrest  of  judgment,  the  court  said: 

"Aside  from  the  fact  that  there  is  no  such 
bill  of  exceptions  as  is  required  to  present 
any  question  of  that  character  to  this  court, 
if  it  had  been  properly  raised,  we  are  of  the 
opinion  that  all  objections  to  the  Icmlity 
ox  mmd  jurors  must  be  made  by  plea  in 
abatement  to  the  indietment  before  pleadiiig 
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in  bar.  Such  is  the  rule  at  announoed  by 
this  court  in  Gladden  v.  State,  13  Fla.  623/' 
The  force  of  thia  decision  is  not  weakened 
by  what  was  said  by  the  same  court  in 
Fotsdamcr  v.  State,  17  Fla.  896,  897: 

''The  rule  is  that  such  objections  must  be 
taken  by  motion  or  plea  in  abatement  before 
pleading  to  the  indictment.  It  is  not  prop- 
er ground  of  a  motion  for  a  new  trial;" 
for  Gladden  y.  State  and  Burraughe  v.  State 
are  both  cited  as  authority.  What  kind  of 
a  motion  the  Chief  Justice  had  in  mind 
when  he  spoke  of  ''motion  or  plea  in  abate- 
ment" is  not  disclosed.    At  any  rate,  such 

ao  a  general  statement  cannot  be  considered  as 

3  overruling  prior  decisions. 

♦  *In  Tervin  v.  State,  37  Fla.  396,  20  So. 
531,  the  ruling  of  the  court  was  expressed 
in  these  words  (p.  403,  So.,  p.  553) : 

"On  the  25th  of  October,  1895,  the  defend- 
a.nt  moved  to  quash  the  indictment  and  for 
his  discharge  upon  the  ground  that  'there 
is  nothing  upon  the  reconls  of  this  court  to 
bhow  that  the  grand  Jurors  who  found  the 
indictment  were  drawn  in  accordance  with 
chapter  1015  of  the  acts  of  the  legislature 
of  A.  D.  1891.'  This  motion  was  overruled, 
And  such  ruling  constitutes  the  fourth  as- 
ei^nment  of  error.  There  is  no  merit  in 
tlus  assignment.  If  there  was  any  such  ir- 
regularity in  the  drawins  or  impaneling  of 
the  c[rand  jury  that  found  the  inoictment  as 
would  render  such  indictment  void  or  il- 
legal, the  proper  way  to  make  it  appear  was 
ty  plea  in  abatement,  instead  of  by  motion 
to  quash." 

>f either  is  there  anything  in  the  cases  re- 
ferred to  by  counsel  for  plaintiff  in  error 
against  this  ruling.  So  we  have  not  merely 
the  declaration  of  the  court  in  this  particu- 
lar case  as  to  the  practice  to  be  observed, 
but  a  declaration  supported  by  many  prior 
decisions.  Obviously,  it  is  the  settled  rule 
in  the  state. 

These  are  all  the  matters  called  to  our  at- 
tention by  coimsel,  and  in  them  appearing 
no  error,  the  judgment  of  the  Supreme 
Vaurt  of  Florida  ia  affirmed. 

Mr  Justice  Harlan  did  not  hear  the  ar- 
gument or  take  part  in  the  decision  of  this 
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ARTHUR  B.  BARRINGEIt 

Government  printing  office — right  of  tempO' 
rary  employees  to  leave  of  abeenee, 

1.  Here  temporary  employees  In  the  govern- 
ment printing  office  are  not  entitled  to  leave 
of  absence  with  pay,  by  Tlrtoe  of  the  provi- 
sions of  the  sundry  civil  appropriation  b'll 
of  June  11,  1896  (29  SUt.  at  Li.  463.  ehap. 
4»,  U.  8.  Comp.  Stat.  ISOl,  p.  2696)  re- 
eapltulating  the  preflous  statutes  regulatfng 
this  subject,  which  have  from  the  beginning 
been  construed  by  the  Public  Printer  ai  ez- 
eludlng  temporary  employees  from  the  provi- 
sions for  leaves  of  absence. 

S.  Temporary    employees    of    the    goTeniment 


printing  office,  who  have  from  the  beginning 
been  denied  leaves  of  absence  by  a  rule  of 
the  Public  Printer  ratlfled  or  approved  by 
the  legislation  of  Congress  on  this  subject, 
were  not  affected  by  the  provisions  of  the 
act  of  Congress  of  July  18,  1897  (80  Stat, 
at  L.  134,  chap.  9),  authorizing  the  Public 
Printer  to  pay  employees,  former  employees, 
and  the  legal  representatives  of  deceased 
former  employees  such  sums  as  may  be  doe 
for  accrued  and  unpaid  leaves  of  absence  for 
the  fiscal  years  1S87  to  1894,  both  in- 
clusive, and  appropriating  a  sum  of  money 
therefor. 

[No.  262.1 

Argued  January  5,  190S,    Decided  Febru' 
ary  tS,  190S. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  decree  making  an  award  to  a 
temporary  employee  of  the  government 
printing  office  for  alleged  accrued  but  un- 
used leaves  of  abeence.  Reversed  and  re- 
mandedi  with  dlrsctionB  to  dismiss  the  peti- 
tion. 

Statement  by  Mr.  Juatioe  Wldtei 

The  findings  of  the  court  of  claims,  upon 
which  it  predicated  the  conclusion  that  the 
plaintiff  was  entitled  to  judgment  against 
the  United  States,  are  aa  follows : 

"I.  The  claimant,  Arthur  B.   Barringer^oQ 
was  from  time  to  time  employed  as  a  com-g 
positor  in   the  government  printing-office* 
during    the    following    perioos:     December 
31,  1895,  to  February  20,  1896,  inclusive; 
July  2,  1897,  to  July  31,  1897,  inclusive; 
December  10,  1897,  to  Julv  16,  1808,  inclu- 
sive; October  24, 1898,  to  March  4,  1899,  in- 
clusive; October  28,  1899,  to  April  27,  1900, 
inclusive,  aggreffatinff  one   (1)   year,  eight 
(8)  months,  and  tw^ve  (12)  days. 

"U.  During  his  term  of  service  aa  such 
he  was  paid  at  the  rate  of  three  dollars  and 
twenty  cents  ($3.20)  per  diem  of  eight 
hours  for  the  time  served  prior  to  July  1, 
1899,  amounting  to  one  (1)  year,  two  (2) 
montiis,  and  twelve  (12)  days,  and  at  the 
rate  of  four  dollars  ($4)  a  day  for  such 
service  rendered  after  July  1,  1899,  amouni- 
ins;  to  six  (6)  months. 

^'III.  He  was  not,  during  any  of  the 
times  of  his  employment,  allowed  leave  of 
absence  or  pro  rata  pay  for  leave  of  ab- 
sence. If  allowed  leave  of  absence  of  thirty 
(30)  dajs  a  year,  he  would  have  been  enti- 
tled to  nfty-one  (61)  days'  leave. 

"If,  instead  of  taking  such  leave,  he  had 
been  paid  pro  rata  for  the  same,  he  would 
have  Deen  paid  three  dollars  and  twenty 
eents  ($3.20)  a  day  for  thirty-six  (36) 
days,  and  four  dollars  ($4)  a  day  for  fifteen 
(15)  davs,  amounting  to  one  hundred  and 
sevenly-nve  dollars  and  twenty  cents  ($175.- 
20). 

"IV.  The  claimant  did  not,  at  any  time 
durincr  his  several  terms  of  service,  set  forth 
in  finding  I.,  apply  for  a  leave  of  absence  or 
for  a  money  equivalent  for  the  same.  Ko 
leave  of  absence  was  granted  or  allowed  to 
the  claimant,  for  the  reason  that,  under  the 
rules  adopted  by  the  Public  Printer  regard- 
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ing  leavM  of  abflenoe*  peraons  temporarily 
employed  were  not  granted  leave. 

'^V.  All  emplc^ees  of  the  government 
printing  office  in  aerrice  from  the  1st  of 
July,  1886,  to  the  SOth  of  June,  1895, 
whether  pennanent  or  temporary,  have  been 
paid  for  all  aocrued  but  unused  leaves  of 
abeenoe.  The  laat  of  the  appropriations  for 
such  unused  leaves  was  that  of  fifty-seven 
thousand  eight  hundred  and  fifty-nine  dol- 
lars and  sixty  cents  ($57359.60),  made  by 
the  act  of  July  19,  1897  (30  Stat,  at  L.  134, 
chap.  9),  and  was  based  on  an  estimate  of 
the  Public  Printer,  who,  in  transmitting  the 
same  to  the  Senate,  informed  that  body  that 
ft  it  included  'many  employees  whose  terms  of 
^service  in  the  office  were  only  for  periods  of 
•  less  than  one  year,'  and  that  'the  amounts 
of  pro  rata  leave  which  accrued  to  such  per- 
sons are  herewith  included  in  the  respective 
years  in  which  they  were  earned.' " 

Aaaiatani  Attorney  General  Pradt  and 
Mr.  George  M.  Anderson  for  appellant. 

Messrs.  George  A.  King  and  William 
B.  King  for  appellee. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Although  the  court  below  found  that 
amon^  the  rules  for  the  government  of  the 
printing  office  adopted  by  the  Public  Print- 
er, in  pursuance  of  power  conferred  by  law, 
there  was  a  rule  forbidding  the  allowance  of 
leaves  of  absence  to  temporary  employees, 
the  court  in  effect  treatedf  the  rule  in  ques- 
tion as  void,  since  it  assumed  that,  by  the 
acts  of  Congress  governing  the  printing  of- 
fice, temporary  employees  of  the  office  were 
entitled  to  leave  of  absence  with  pay.  The 
court  deemed  that  the  duration  of  such 
leave  of  absence  waa  such  proportion  of  the 
yearly  annual  leave  allowed  to  permanent 
employees  as  the  period  of  service  of  the 
temporary  employee  in  each  vear  bore  to  a 
year's  employment.  From  the  premise  of 
law  thus  assumed,  the  court  neld  that 
where  a  temporary  employee  had  not  been 
allowed  his  leave  of  absence  because  of  the  en- 
forcement by  the  Public  Printer  of  the  rule 
denying  the  right  to  such  leave,  the  tem- 
porary employee  was  entitled  to  be  paid  an 
ertra  amount  equal  to  the  sum  of  his  regu- 
lar wages  for  the  period  which  would  have 
been  embraced  by  the  leave  had  it  been 
granted.  In  eiTect,  therefore,  the  conclu- 
sion of  the  court  was  that,  because  the  stat- 
utes were  held  to  allow  to  a  temporary  em- 
Sloyee  leave  of  absence  with  regular  pay, 
bey  must  be  construed  as  allowing  to  such 
person  extra  pav  without  leave,  and  this  up- 
on the  theory  that  the  employee  who  had  a 
ri^ht  to  leave  with  pay,  who  had  not  re- 
ceived it,  under  the  circumstances  stated, 
was  entitled,  so  to  apeak,  to  a  commutation 
in  money  at  his  regular  rate  of  wages  for 

Sthe  period  of  leave  of  which  he  had  been  de- 
prived. 
•  *The  oonclusion  thus  reached  was  stated 
by  the  court  to  be  exceptional  ajid  anoma- 
lous, but  was  deemed  to  be  required  by  what 
waa  conceived  to  be  the  unambiguous  pur- 


port of  a  provision,  held  to  be  mandatory^ 
found  in  the  act  of  June  11,  1896,  making 
appropriations  for  sundry  civil  expenses  of 
the  government  for  the  fiscal  year  ending 
June  30,  1897.  29  Stat,  at  L.  468,  chap. 
420  (U.  S.  Comp.  Stat.  1901,  p.  8596).  Tbo 
provision  in  question  was  said  to  be  entirely 
new  in  the  legislation  of  Congress  with  re* 
spect  to  leaves  of  absence  to  the  employeea 
of  the  government  printing  office.  Whilst 
the  anomalous  result  of  the  conclusion,  as 
observed  bv  the  court  below,  is,  we  think» 
apparent,  it  would  seem  to  us  that  a  j«t 
greater  anomaly  is  involved  in  the  premise 
which  was  taken  for  mnted, — that  is,  that 
the  statutes  eontemplate  the  enjoyment  by 
mere  temporary  employees  of  the  provisions 
of  law  relating  to  an  annual  leave  of  al^ 
sence.  We  think  this  is  so,  because,  singu- 
lar as  may  be  the  conclusion  that  since  em- 
ployees enjoy  the  right  to  leave,  with  pay* 
they  are  therefore  entitled  to  extra  pay 
without  leave,  we  think  it  is  far  more  sin- 
gular to  conceive  that  one  who  is  engaged 
for  a  temporary  emplojrment,  say  for  a  day 
or  a  week  or  a  month  or  so,  comes  within 
the  purview  of  the  statutes  providing  for 
annual  leaves  of  absence. 

If,  however,  the  acts  of  Congress  compel 
the  adoption  of  the  premise  assumed  or  the 
conclusion  drawn  from  it  by  the  court,  how- 
ever anomalous  they  may  be,  our  duiy  is  to 
enforce  the  result.  Whether  the  acts  of 
Congress  do  either  cannot  be  ascertained  by 
a  mere  reference  to  the  particular  proviso 
in  the  appropriation  act  which  constrained 
the  judgment  of  the  court  below,  but  must 
be  determined  by  an  examination  of  tho 
acts  of  Congress  concerning  leaves  of  ab- 
sence to  employees  in  the  government  print- 
ing office  from  the  beginning.  The  review 
of  the  statutes  for  the  purpose  of  determin- 
ing whether  leave  with  regular  pay  involves 
the  right  to  extra  pay  without  leave  will 
also  necessarily  require  us  to  examine  the 
same  statutes  upon  which  the  right,  if  it 
exists  at  all,  of  temporary  employees  in  the 
printing  office  to  leave  of  absence,  must  rest. 
In  proposing  to  first  investigate  such  ques- 
tion, we  are  not  unmindful  of  the  fact  that 
the  government  at  bar  did  not  at  all  dispute^ 
the  assumption  indulged  in  by  the  lowerg 
court,  but  rested*  its  claim  to  reversal  on* 
other  grounds.  In  view  of  the  fact,  how- 
ever, that  we  must  correctly  administer  the 
statutes,  and  that  the  question  as  to  the 
right  of  a  temporary  employee  to  leave  of 
absence  has  been  fully  presented  by  the  ap- 
pellee, we  shall  examine  and  decide  it.  Tbs 
problems,  then,  for  solution  in  the  order 
stated  are:  First.  Do  the  acts  of  Congress 
which  provide  for  leave  of  absence  to  tbs 
employees  of  the  government  printing  of* 
fice  embrace  mere  temporary  employeea  of 
such  office?  and.  Second*  If  such  employ- 
ees are  so  embraced,  do  the  statutes,  wnilst 
providing  for  leave  in  favor  of  the  tempo- 
rary employees,  with  pay  during  the  term 
of  the  leave,  provide  also  for  extra  pay 
without  leave,  where  the  leave  han  not  been 
enjoyed  because  of  a  rule  of  the  prlEtin^ 
oilice  forbidding  its  allowance  T 

Tlio  original  grant  of  authori^  to  allow 
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leaves  of  absence,  with  paj,  to  employees  of 
the  printing  office  was  the  act  of  June  30, 
1886.  24  Stat,  at  L.  91,  chap.  572.  The 
statute  consisted  of  two  sections,  in  the  sec- 
ond of  which  it  was  provided  that  the  act 
should  take  effect  on  and  after  the  first  day 
of  July,  1880.  The  first  section  is  as  fol- 
lows: 

"That  the  employees  of  the  government 
printing  office,  whether  employed  by  the 
piece  or  otherwise,  be  allowed  a  leave  of  ab- 
sence, with  nay,  not  exceeding  fifteen  days 
in  any  one  nscal  year,  after  the  service  of 
one  year,  and  under  such  regulations  and 
at  such  time  as  the  Public  Printer  may  des- 
i^piate.  Such  employees  as  are  engaged  on 
piece-work  shall  receive  the  same  rate  of 
pay  for  the  said  fifteen  days'  leave  as  will 
oe  paid  to  day  hands:  Provided,  That 
those  regularly  employed  on  the  Congres- 
sional Record  shall  receive  leave,  with  pay, 
at  the  close  of  each  session,  pro  rata,  for 
the  time  of  such  employment." 

We  think  the  employees  embraced  within 
this  statute  were  permanent  employees,  and 
not  those  who  might  be  called  in  for  tem- 
porary or  emergency  purposes,  since  the  ob- 
ject of  the  statute  was  to  provide  for  an- 
nual leave  during  each  fiscal  year,  and  the 
leave  was  allowed  only  after  the  service  of 
one  year.  Any  doubt  as  to  this  construo- 
tion  is  removed  by  the  proviso  which  al- 
lows a  pro  rata  leave  to  regular  employees 
of  the  Congressional  Record.  As  the  dura* 
e«  tion  of  the  work  which  this  class  of  em- 
J§  ployees  performed  was  necessarily  limited 
*  bv  the  sessions  of*  Congress,  it  is  obvious 
that  they  were  considered  as  eoccluded  l^ 
the  general  language  in  the  prior  portions 
of  the  act,  and  nenoe  an  exceptional  provi- 
sion giving  them  its  advantages  was  insert- 
ed. And  the  proviso  itself  adds  emphasis 
to  the  significance  arising  from  its  enact- 
ment, since  it  conferred  the  benefits  only  on 
such  employees  as  were  regularUf  employed 
for  such  work,  and  therefore  exdfuded  those 
merely  called  in  to  meet  an  emergency  in 
the  employment  in  question. 

It  is  also  obvious  that  the  Public  Printer, 
In  administering  this  act,  did  not  interpret 
it  as  embracing  temporaiy  employees,  sinoe 
the  rules  of  his  office  excluded  employees  of 
that  character  from  the  grant  of  leaves  of 
absence.  And  the  appropriations  made  l^ 
Congress  to  execute  the  act  of  1886,  one  of 
tiie  acts  being  enacted  hv  the  very  Congress 
which  passed  the  act  of  1886,  serve  to  en- 
force the  meaning  arising  on  the  face  of  the 
act  itself.  Those  appropriations  were  thus 
defined:  ''To  enable  the  Public  Printer  to 
comply  with  the  provisions  of  the  law 
granting  fifteen  day?*  annual  leave  to  the 
employees  of  the  government  printing  of- 
fice." Act  AugUHt  4,  1886,  makinc  appro- 
priations for  the  fi5K»al  year  ending;  June  30, 
1887,  24  Stat,  at  L.  255,  chap.  903;  Act  of  March 
8, 1887,  2i  Btot  at  L.  509,  chap.  868;  and  the  ur- 
gency deficiency  appropriation  aot  of  March  80, 
IS88,  25  Stat,  at  L.  47,  chap.  47,  making  ap- 

Sroprintions  for  the  fiscal  year  ending  June 
0,  1888.    From  the  subsequent  legislation, 
to  which  we  shall  hereafter  refer,  we  think 


that  it  may  be  inferred  that  those  charged 
with  the  administration  of  the  act  of  1880 
construed  it  as  meaning  that  a  gear's  serv- 
ice was  neoessanr  to  give  the  right  to  re- 
ceive leave  of  absence,  and  that,  if,  aftor 
earning  and  enjoying  leave  by  a  year's  serv- 
ice, before  the  completion  of  another  full 
year  the  employee  severed  his  connection 
with  the  service,  he  was  not  entitled  to  any 
proportional  leave.  On  August  1,  1888,  an 
act  was  approved,  which,  with  its  title, 
reads  as  follows  (25  Stat,  at  L.  352,  chap. 
722): 
"An  Act  to  Extend  tiie  Leave  of  Absence  of 

Employees  in  the  Government  Printing 

Oilice  to  Thirty  Days  Per  Annum. 

"That  the  act  entitled  'An  Act  Granting 
Leave  of  Absence  to  Employees  in  the  Gov- 
ernment   Printing    Office,'    approved    June 
thirtieth,  eighteen  hundred  and  eighty-six,  eo 
be  so  amendeid  as  to  extend  the  annual  leave  S 
of  absence  therein^described  to  thirty  days* 
in  each  fiscal  year:     Provided,  That  it  shall 
be  lawful  to  allow  pro  rata  leave  to  those 
serving  fractional  parts  of  a  year." 

Clearly  this  act  was  but  an  amendment 
of  the  act  of  1886,  and  did  not  attempt  to 
repeal  that  act  or  to  extend  its  benefits  to 
classes  of  employees  not  embraced  bv  the 

Srior  act.  Its  object  on  its  face  was  simply 
)  extend  the  period  of  leave  of  ahsence 
from  fifteen  to  tnirty  days  and  to  confer  up- 
01  the  permanent  employees  who  were  enu- 
tied  to  leave,  in  aeoordance  with  the  terms 
of  the  previous  act,  an  additional  right  to 
enjoy  the  benefits  of  a  pro  raPt  leave,  if 
thereafter  they  severed  their  oonnection 
with  the  service  before  they  had  completed 
another  entire  year's  service  so  as  to  be  en- 
titled to  that  year's  leave. 

Undoubtedly  the  statute  was  thus  con- 
strued by  the  Public  Printer  in  its  adminis- 
tration, since  he  continued  in  foitie  the  rule 
forbidding  leaves  of  absence  to  temporary 
emploj^ees,  and  besides  construed  the  ^tute 
as  givinr  the  right  to  proportional  leave  of 
absenee  to  only  a  permanent  employee  who 
had  served  soffident  time  to  earn  at  least 
one  annual  leave.  As  the  act  of  1888  con- 
sidered and  dealt  with  the  prior  law,  as  ad- 
ministered by  the  Public  ranter  in  pursu- 
ance of  the  authori^  conferred  upon  him  by 
the  act  of  1886,  and  as  the  act  of  1888  con- 
ferred only  a  new  right  in  one  particular 
— that  is,  as  to  fractional  leaves  to  perma- 
nent employees — ^it  is  not  probable  inat,  if 
it  was  intended  to  overthrow  the  construc- 
tion which  the  Public  Printer  had  put  upon 
the  previous  act,  by  formulating  a  rule  ex- 
pressly excluding  temporary  employees 
from  the  right  to  leave,  that  some  express 
provision  on  that  subject  would  not  nave 
been  ir'x>rporated  into  the  amendatory  act. 
What  was  intended  by  the  act  of  August, 
1888  is,  moreover,  shown  by  an  act  passed 
b^  the  very  same  Congress  at  the  same  ses- 
sion. Thus,  the  appropriation  act  for  the 
fiscal  year  ending  June  30,  1880,  became  a 
law  on  October  2,  1888.  That  act  eon- 
tained  an  appropriation  "To  enaUe  the 
Public  Printer  to  comply  with  the  provi- 
sions of  the  law  granting  thirty  dayr  aa- 
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nual  leave  to  the  employees  of  the  govern- 
ment printing  office.**    This  was  immediate- 
^ly  followed  by  an   appropriation   "To  pay 
10  pro  rata  leaves  of  absenoe  to  employees  who 

*  resign  or  are  discharged*  (decision  of  the 
First  Comptroller)."  [25  Stat,  at  L.  548, 
ehap.  1060].  We  have  not  been  referred  to 
the  decision  of  the  Comptroller  to  which 
the  act  adverts,  nor  haye  we  been  able  to 
find  it.  But  the  appropriation  made  in  fur- 
therance of  the  act  1888  shows  that  such 
act  was  designed  for  the  benefit  solely  of 
the  regular  employees,  and  the  authority  to 
pay  pro  rata  leaves  of  absenoe  which  it 
cranted  was  such  pro  rata  leaves  of  absence 
to  employees  who,  from  the  nature  of  their 
previous  and  permanent  service,  might  ex- 
pect to  earn  a  full  annual  leave,  but  were 

Srevented  from  doing  so  by  resignation  or 
ischarge.  Appropriations  of  like  charac- 
ter, couched  in  substantially  identical  lan- 
guage, were  made  for  the  fiscal  year  ending 
June  30,  1890  (25  Stat,  at  L.  080,  chap. 
411;  26  Stat,  at  L.  150,  chap.  429); 
for  the  fiscal  year  ending  June  30,  1801 
(26  Stat,  at  L.  371,  chap.  837);  and  for 
the  fiscal  year  ending  Jane  80,  1893  (26  StoL 
at  L.  04S,  chap.  540).  Indeed,  the  appropriation 
act  for  the  last  quarter  of  the  fiscal  year 
endinff  June  30,  1800,  makes  clear  what 
was  the  legislative  conception  of  the  mean- 
ing of  the  right  to  pro  rata  leave,  granted 
Inr  the  amendatory  act  of  1888,  and  the 
character  of  the  employees  embraced  by  it, 
for  that  act,  after  appropriating  a  sum  to 
pay  employees  entitled  to  annual  leave  of 
absence,'  added  the  sum  necessary  to  pay  for 
the  pro  rata  leaves  of  "such"  employees 
''who  resign  or  are  discharged." 

The  contention,  then,  thiS  temporaiy  em- 
ployees were  embraced  within  the  provi- 
sions of  the  act  of  1888  not  only  is  in  con- 
flict with  the  text  of  that  act,  but  is  opposed 
to  the  administrative  construction  placed 
upon  the  act  by  the  Public  Printer  charged 
with  its  execution.  It  is,  besides,  directly 
repugnant  to  the  l^slative  interpretation 
of  that  act  manifested  by  Cong[res8,  durinji; 
a  period  of  nearly  five  years,  in  appropri- 
ating the  money  for  its  execution. 

In  the  appropriation  acta  for  the  fiscal 
years  ending  June  30,  1803,  1804,  and  1805 
(27  Stat,  at  L.  388,  chap.  380;  27  Stat,  at 
L.  572,  chap.  208;  28  Stat,  at  L.  41,  chap. 
87),  whilst  appropriations  were  made  for 
the  allowance  or  annual  leaves  of  absence  to 
the  employees  of  the  government  printing 
office,  in  substance  in  the  same  words  as 
found  in  the  previous  acts,  the  clause  con- 
tained in  the  previous  acts  providing  for  the 
allowance  of  pro  rata  leaves  to  such  em- 
» ployees  was  omitted.  It  followed,  there- 
S  lore,  that,  although  the  act  of  1S88  provid- 

*  ed  for*pro  rata  leave  to  the  r^ular  employ- 
MB,  the  appropriation  acts  uyr  the  years 
1803,  1804,  and  1805  were  susceptible,  by 
their  silence  on  that  subject,  of  the  inference 
that  they  did  not  provide  a  sum  to  pay  such 
pro  rata  leaves.  The  attention  of  Congress 
was  evidently  directed  to  this  omission, 
sinee,  on  June  19,  1804,  the  deficiency  ap- 
propriation act  for  the  fiscal  year  of  lRft4 


(28  Stat,  at  L.  04,  chap.  108),  contained 
the  following: 

"To  enable  the  Public  Printer  to  pay  t» 
the  employees  heretofore  or  now  empWed 
in  the  ^vemment  printing  office  since  July 
first,  eighteen  hundred  and  ninety-three, 
such  riums  as  may  be  due  them  for  leaves  of 
absence,  notwithstanding  the  fact  that  thir- 
ty days'  leave  of  aheenoe,  with  pay,  had  bean 
granted  to  such  persons  in  said  fiscal  year 
on  account  of  service  rendered  in  the  pre- 
ceding fiscal  year,  and  also  to  pay  all  em- 
ployees of  the  said  office  any  leave  of  ab- 
sence which  they  may  havB  failed  to  obtain 
from  the  lack  of  necessary  appropriationa 
or  other  cause,  sixty-five  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary. 

"Hereafter  the  Public  Printer  is  author- 
ize! to  pay  pro  rata  leave  of  absence  out  of 
any  appropriation  for  leaves  of  absence  to 
employees  of  the  government  printing  office 
in  any  fiscal  year,  notwithstanding  the  fact 
that  thirty  days'  leave  of  absence,  with  pay,  may 
have  been  granted  to  such  employees  in  that 
fiscal  year  on  account  of  service  rendered  in  a 
previous  fiscal  year. "  28  Stat,  at  L^  94,  chap.  106. 
This  act  also  created  no  new  class  of  ben- 
eficiaries of  leaves  of  absence.  It  recog- 
nized the  right  of  permanent  employees, 
who  had  for  annual  services  in  a  previous 
fiscal  year  earned  leave,  to  be  granted  in  a 
succeeding  year  in  addition  their  pro  rata 
leave  when  they  were  prevented  from  com- 
pleting a  full  year  of  service,  by  resignation 
or  discharge,  as  provided  in  the  previous 
statute.  The  act,  besides,  corrected  tha 
omission,  if  omission  resulted,  from  the  si- 
lence of  the  regular  appropriation  on  the 
subject  of  pro  rata  leaves  for  the  fiscal  year 
ending  June  30,  1804,  and,  looking  to  tha 
future,  provided  a  rule  for  the  guidance  of 
the  Public  Printer,  making  appropriationa 
for  leave  of  absenoe  without  particular 
specification  applicable  to  pro  rata  leavea 
in  cases  where  they  were  allowed  by  law. 
All* the  reasoning  previously  adverted  to 
on  the  subject  of  uie  prior  acts  is  appli<»hla 
to  thisy  and  constitutes  but  anotner  con* 
firmation  by  Congress  of  the  settled  con- 
struction excluding  temporary  employees 
from  the  operation  of  the  provisions  as  to 
leave  of  absence.  It  would  seem  from  a 
document  to  which  we  shall  have  occasion 
hereafter  to  more  particularly  advert,  that 
the  construction  of  the  pro  rata  leave  of  ab- 
sence clause  was  somewhat  widened  in  ita 
practical  administration  after  that,  from 
and  including  the  fiscal  year  1803,  by  allows 
ing  a  pro  rata  leave  to  a  permanent  em- 
ployee who  had  not  served  a  year,  and 
therefore  had  not  earned  the  full  leave  of 
thirty  days  because  of  the  termination  of 
his  permanent  employment,  by  resignation 
or  discharge,  before  the  completion  of  the 
year.  The  exact  origin  of  this  broadening 
of  the  construction  of  the  act  has  not  been 
made  manifest,  but  it  is  inferable  that  it 
arose  from  expressions  used  in  an  opinion 
of  the  acting  Comptroller  of  the  Treasury, 
of  date  July  8,  1804.  Dec  First  Coma. 
1803-1804,  p.  26a  Whilst  the  ruling  fii 
question  was  subsequently  somewhat  modi- 
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fled,  such  modification  had  no  relation  to 
the  particular  expressions  in  the  opinion 
lending  themselves  to  the  construction  in 
question.    Ill  Dec  Comp.  Treas.  28. 

In  1895  a  general  act  relative  to  the  con- 
duct of  the  government  printing  office  was 
Dassed.  28  Stat,  at  L.  601^  chap.  23  (U.  S. 
l>>mp.  Stat.  1901,  p.  2543).  The  23d  sec- 
tion of  that  act,  in  effect,  re-enacted  and  re- 
capitulated the  existing  laws  on  the  sub- 
ject of  leaves  of  absence  to  the  emnloyees 
of  the  government  printing  office,  as  follows: 

"The  employees  of  the  government  print- 
ing office,  whether  employed  by  the  piece  or 
otherwise,  shall  be  allowed  leaves  of  ab- 
sence, with  pay,  to  the  extent  of  not  exceed- 
ing thirty  days  in  any  one  fiscal  year,  under 
«uch  regtilations  and  at  such  times  as  the 
Public  Printer  may  designiate,  at  the  rate 
ot  pay  received  by  them  during  the  time  in 
which  said  leave  wae  earuM;  but  such 
leaves  of  absence  shall  not  be  allowed  to  ac- 
cumulate from  year  to  year.  Such  employ- 
ees as  are  engaged  on  piece-work  shall  re- 
cei^-e  the  same  rate  of  pay  for  the  said  thir- 
ty days'  leave  as  will  be  paid  to  day  hands: 
Provided,  That  those  regularly  employed  on 
^•the  Ck>ngressional  Record  shall  receive 
,g  leave,  with  pay,  at  the  close  of  each  session 
Hi  pro  rata  for  the  time  of^such  employment: 
And  provided  further,  That  it  shall  be  law* 
f  ul  to  allow  pro  rata  leave  to  those  serving 
fractional  parts  of  the  ^ear." 

The  text  of  this  section  contains  nothing 
which  can,  we  think,  be  construed  as  chang- 
ing the  past  l^slation  so  as  to  extend 
leaves  of  absence  to  temporary  employees. 
It  cannot,  in  reason,  be  argued  that  Con- 
:gre88^  in  re-enacting  the  legislation  in  ques- 
tion, did  not  have  m  mind  the  class  of  em- 
ployees entitled  to  leaves  of  absence,  since 
in  the  act  of  1895  it  expressly  reproduced 
the  exception  making  a  class  of  temporary 
employees — ^those  regularly  employed  on  the 
Congressional  Record — ^beneficiaries  of  the 
leave  of  absence  legislation,  and  excluded 
from  the  class  of  temporary  employees  so 
benefited  those  not  regularly  employed  in 
such  temporary  work.  When  it  is  consid- 
ered that  the  language  thus  re-enacted  had 
been  construed  by  the  Public  Printer,  the 
officer  charged  with  the  execution  of  the 
previous  statutes,  for  nearly  ten  vears,  as 
excluding  temporary  emplovees  other  Uian 
the  particular  class  of  such  employees  re- 
ferred to  in  the  statute,  via.,  those  regularly 
employed  on  the  Congressional  Record,  it 
follows  that  the  re-enactment  of  the  previ- 
ous laws  carried  with  it  the  settled  admin- 
istrative construction  which  had  prevailed 
in  their  enforcement  from  the  beginning. 
Here,  again,  it  cannot  in  reason  be  said  that 
the  mind  of  the  lawmaker  did  not  address 
Itself  to  the  necessity  of  making  a  change 
in  the  previous  laws  where  one  was  deemed 
necessary,  since  the  act  as  re-enacted  not 
only  goes  over  the  ground  covered  by  the 
progress  of  the  statutes  since  1886,  and  re- 
enacts  the  legislative  steps  manifested  in 
such  progress,  but  also  adds  a  new  provi- 
sion concerning  accumulations  of  leaves  of 
absence  not  contained  in  any  prior  statute. 


When  the  deficiency  appropriation  act  for 
the  fiscal  year  ending  June  30,  1895,  was 
adopted  on  March  2,  1896   (28  Stat,  at  L. 
868,  chap.  187),  the  provision  found  in  the 
appropriation   act  of  June   19,    1894,   was 
substantially    reiterated,   except    in    some 
particulars  not  necessary  to  be  noticed,  with 
no  words  contained  therein  giving  rise  to 
the  implication  that  there  was  any  inten- 
tion to  altef  the  uniform  rule  which  had  ob- 
tained from  the  beginning  respecting  leaves  oo 
of  absence,  excluding  temporary  employees^ 
from  the  benefit  of  such* leave,  except  the* 
particular  class  of  such  employees  enumer- 
ated in  the  previous  statutes. 

In  the  appropriation  act  for  the  year  end- 
ing June  30,  189)  (28  Stat,  at  L.  910,  chap.  189), 
the  sum  set  apart  was  simply  ''to  enable  ths 
Public  Printer  to  comply  with  the  provi- 
sions of  the  law  granting  thirty  days'  an- 
nual leave  to  the  employees  of  the  govern- 
ment printing  office."  Doubtless,  any  spe- 
cific provision  as  to  payment  of  pro  rata 
leaves  of  absence  to  regular  employees  who 
had  severed  their  connection  with  the  serv- 
ice was  omitted  because  of  the  general  pro- 
vision in  the  prior  statute  authorizing  the 
use  of  leave  of  absence  appropriations  for 
the  payment  of  pro  rata  leavea  In  the  act 
of  June  11,  1896,  making  appropriations  for 
the  fiscal  year  of  1897  (29  Stat,  at  L.  458, 
ohap«  420  [U.  S.  Comp.  Stat.  1901,  p. 
2506]),  the  same  general  language  was  used 
as  contained  in  the  previous  act,  making  an 
appropriation  applicable  to  payment  of 
leaves  of  absence  of  employees  in  the  gov- 
ernment printing  office,  out  such  provision 
was  followed  by  a  recapitulation  of  the  pre- 
vious statutes  regulating  the  subject  of 
leaves  of  absence  to  such  employees,  in  the 
following  language: 

"The  employees  of  the  government  print- 
ing office,  whether  employed  bv  the  piece  or 
otherwise,  shall  be  allowed  leaves  of  ab- 
sence, with  pay,  to  the  extent  of  not  ex- 
ceeding thirty  days  in  any  one  fiscal  year, 
under  such  regulations  and  at  such  times 
as  the  Public  Printer  may  designate,  at  the 
rate  of  pay  received  by  them  during  the 
time  in  which  said  leave  was  earned;  but 
such  leaves  of  absence  shall  not  be  allowed 
to  accumulate  from  year  to  year.  Such 
employees  as  are  engaged  on  piece-work 
shall  receive  the  same  rate  of  pay  for  the 
said  thirty  days'  leave  as  will  be  paid  to 
day  hands:  Provided,  That  those  regular- 
ly employed  on  the  Congressional  &cord 
shall  receive  leave,  with  pay,  at  the  close  of 
each  session,  pro  rata  for  the  time  of  such 
employment:  And  provided  further,  That 
it  shall  be  lawful  to  allow  pay  for  pro  rata 
leave  to  those  serving  fractional  parts  of 
a  year;  also  to  allow  pay  for  pro  rata 
leave  of  absence  to  employees  of  the  govern- 
ment printing  office  in  any  fiscal  year,  not- 
withstanding the  fact  that  thirty  days' 
leave  of  absence,  with  pay,  may  have  been, 
granted  to  such  employees  in  that  fiscal  g 
year  on  account  of  service  rendered  in  a  pre-S 
vious  fiscal  year.  *And  the  Public  Printer* 
is  hereby  authorized  to  pay  to  the  legal  rep- 
resentatives  of   any   employees    who   havs 
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died  daring  the  fiscal  yean  of  eighteen  hun- 
dred and  ninety-four,  eighteen  hundred  and 
ninety-five,  eighteen  hundred  and  ninety- 
eix,  or  may  hereafter  die,  who  have  or  here- 
after may  have  any  accrued  leave  of  ahaence 
due  them  as  such  employees,  and  said 
claims  to  be  paid  out  of  any  unexpended  bal- 
ances of  appropriations  for  the  payment  of 
leaves  of  absence  to  the  employees  of  the 
government  printing  ofSce,  for  the  fiscal 
years  eiffhteen  hundred  and  ninety-four, 
eighteen  hundred  and  ninety-five,  eighteen 
hundred  and  ninety-six,  and  out  of  any  fu- 
ture appropriations  for  leaves  of  absence." 
It  is  langua^  contained  in  the  provision 
iust  quoted  which  the  court  of  claims  found 
to  be  new,  and  constrained  it  to  decide  that 
a  temporary  employee  who  had  not  been  al- 
lowed leave  of  absence  was  nevertheless  en- 
titled to  pay  therefor  by  way  of  commuta- 
tion. We  do  not  stop  now  to  consider  that 
question,  as  we  are  not  presently  concerned 
with  it.  Now,  an  analysis  of  the  act  of 
1896  discloses  nothing  which  lends  support 
to  the  argument  that,  in  reiterating  the  pre- 
vious law  in  this  appropriation  act,  it  was 
the  intention  of  Confess  to  depart  from  the 
rule  applied  from  the  beginning  by  confer- 
ring the  right  to  leave  of  absence  on  a  mere 
temporarr  employee.  On  the  contrary,  this 
statute— like  the  previous  onesp— reiterates 
the  exception  in  favor  of  a  particular  class 
of  temporary  employee;!,  and  by  its  silence 
is  a  further  manifestation  of  the  approval 
by  the  lawmaking  power  of  the  construction 
of  the  previous  statutes  resulting  from  the 
rule  adopted  by  the  Public  Printer  from  the 
beginning,  excluding  temporary  employees 
from  the  right  to  leave.  And  this  recapitu- 
lation again  demonstrates  that  the  mind  of 
Confess  was  addressed  to  the  necessity  of 
makins  such  changes  as  it  deemed  wise, 
since  tnere  is  a  new  provision  allowing  the 
l^;al  representatives  of  deceased  employees 
who  were  entitled  to  a  leave  to  recover  the 
•mount  due  therefor. 

From  the  review  of  the  statutes  which  we 
have  just  made,  our  conclusion  is  that  the 
assumption  that  temporary  employees  of  the 
e  government  printing  office  were  entitled  to 
g  leave,  ux>on  which  the  decision  of  the  lower 
•  court  necessarily  rests,  was  *  mistakenly 
made,  and  therefore  the  judgment  below 
was  erroneous,  unless  it  be  tlwt  the  plain 
text  of  the  statutes,  reiterated  time  and 
time  again,  and  settled  by  years  of  adminis- 
trative construction,  is  to  be  disregarded,  in 
con8e<iuence  of  what  is  asserted  to  be  a  oon- 
giessional  interpretation  to  the  contrary, 
arising  from  an  act  passed  in  1897,  and  the 
retroactive  eifeet  which  it  is  claimed  must 
necessarily  follow  as  the  result  of  this  law 
and  as  a  conseouence  of  the  fifth  finding 
which  the  court  below  made. 

To  the  contrary,  we  think  an  anahrsis  of 
the  matters  reliM  upon  serves  but  to  con- 
firm the  construction  which  we  have  given  to 
the  acts  of  Congress  whidi  we  have  previous- 
ly reviewed.  In  1896,  in  the  first  session  of 
the  Fifty-fourth  Congress,  a  resolution  was 
passed  bv  the  Senate  calling  upon  the  Pul>- 
uo  Printer  for  information  concerning  the 
employees  in  the  government  printing  of- 


fice who  had  failed  to  receive  their  annual 
leaves  of  absence  during  the  fiscal  years  of 
1800,  1891,  1892,  1893,  and  1894,  and  ask- 
ing a  stateiinent  of  the  amount  due  each  {per- 
son therefor.  Temporary  employees  durine 
the  years  named  could  not  have  been  inclu£ 
ed  in  the  purposes  of  the  resolution,  sines 
the  general  appropriation  act  passed  at  that 
very  session  contained  the  provision  to 
which  we  have  heretofore  referred,  re-enact- 
ing the  leave  of  absence  laws,  containing  no 
repudiation  of  the  rule  prevailing  from  the 
beginning  excluding  temporary  employees 
from  the  right  to  leave  of  absence.  To  con- 
ceive that  the  inquiry  concerned  leaves  not 
granted  to  temporary  employees  would  be 
to  assume  that  inquiry  was  made  as  to  a 
class  of  employees  who  had  been  deprived  of 
their  right  to  leave  of  absence  in  the  past, 
whilst  at  the  same  time  such  employees,  by 
the  re-enactment  of  the  previous  laws  and 
the  approval  of  the  previous  rule  governing 
the  printing  office,  had  been  declar^  at  thai 
session  not  to  be  entitled  to  such  leave. 
Moreover,  the  fact  that  the  resolution  did 
not  reach  other  years  than  1890  to  1894 
shows  that  it  was  not  the  denial  of  leave  of 
absence  to  temporary  employees  which  had 
been  complained  of,  and  as  to  which  the  res- 
olution made  inquiry,  because,  undoubtedly* 
temporary  employees  had  not  received  a^ 
leave  of  absence,  not  only  prior  to  1890,  bulS 
also  subsequent  to  1894  and*ap  to  the  time* 
of  the  passage  of  the  resolution.  If  the  de- 
nial of  leave  to  temporary  employees  had 
been  the  subject  of  the  inquiry,  it  would 
have  been  concerning  the  past  and  existing 
evil,  and  not  to  a  mere  fraction  thereof. 

The  reply  of  the  Public  Printer  to  the 
resolution  was  made  at  the  following  ses- 
sion of  Congress^  in  1897«  and  practically 
consisted  of  a  transmittal  of  a  report  to  the 
Public  Printer  made  ^  the  cashier  of  the 
government  printing  office,  which  was  prints 
ed  by  the  Senate  as  a  public  document  (Sen. 
Doc.  59,  54th  Congress,  2d  Sess.),  and  is 
largely  reproduced  in  the  brief  of  counsel 
for  tne  appellee.  The  report,  instead  of 
confining  itself  to  the  years  from  1890  to 
1894,  both  inclusive^  which  were  inquired 
about,  proceeded  to  call  attention  to  the 
subject  of  unpaid  leave  of  absence  claims 
prior  to  the  year  1890,  as  follows: 

"In  view  of  the  anticipated  legislation 
looking  forward  to  the  liquidation  of  the 
unpaid  leave  of  absence  claims  of  present 
and  former  employees  of  this  office,  as  indi- 
cated by  Senate  resolutions,  it  would  seem- 
ingly appear,  in  the  interest  of  justice  and 
equity,  that  the  scope  of  such  legislation 
should  not  be  limited  or  confined  simply  to 
the  fiscal  years  of  1890  to  1894,  inclusive, 
but  that  its  provision  should  also  embrace 
such  accn.ed  and  unpaid  leave  of  absence 
claims  which  were  also  lost  and  forfeited 
during  the  fiscal  years  of  1887,  1888,  and 
1889,  and  to  that  end  I  would  respectfully 
submit  for  your  further  consideration^  a 
supplemental  statement,  in  detail,  covering 
such  leaves  of  absences  as  were  unpaid  ia 
the  fiscal  years  of  1887,  1888,  and  1889." 

This  was  followed  by  a  statement  of  tlis 
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mnumnt  which  would  be  needed  to  pay  soch 
firior  claims. 

Now,  it  cannot  be  that  the  report  had  in 
Tiew  the  refusal  to  give  leave  or  pay  for 
leave  to  merely  temporary  employees,  since 
such  claims,  if  they  existed*  would  have  cov- 
ered a  much  longer  period  than  that  em- 
braced in  the  reports  It  could  not,  more- 
over, have  covered  such  claims,  inasmuch  as 
at  that  very  time  such  leaves  were  not  being 
allowed  and  could  not  be  allowed  under  the 
rules  of  the  office.  What  the  report  con- 
N  templated  was  lose  of  leave  in  the  past  sua- 
g  tained  by  j^rmanent  employees  of  the  gov- 

•  emment  printing  office,  tarough  a^oonstruc- 
tion  of  the  statute  which  no  longer  obtained, 
or  for  failure  of  appropriations  in  particu- 
lar fiscal  years,  or  other  cause.  Acting  up- 
on the  report,  an  act  was  passed  by  Con- 
gress, which  became  a  law  on  July  19,  1897 
(30  Stat,  at  L.  134,  chap.  9),  authorizing 
the  Public  Printer  to  pav  employees,  former 
employees,  and  the  legal  representatives  of 
deceased  former  employees  of  the  government 
printing  office  sucn  sums  as  may  be  due 
said  employees  and  former  employees,  for 
accrued  and  unpaid  leaves  of  absence  for 
the  fiscal  years  1887  to  1894,  both  inclusive, 
and  appropriating  a  sum  of  money  there- 
for. 

Now  we  think  from  what  haa  already 
been  said  concerning  the  resolution  of  in- 
quiry, and  the  report  made  in  answer  there- 
to, which  were  the  foundations  of  the  act  in 
auestion,  that  it  is  impossible  to  construe 
bis  act  as  at  all  affecting  temporary  em- 
ployees, without  asstunin^  that  both  Ck>n- 
gress  and  the  Public  Printer,  and  indeed 
everybody  concerned,  were  en^pged  at  one 
and  the  same  time  in  rectifying  a  wrong 
and  in  perpetuating  the  wrong  for  th^  fu- 
ture. The  act,  however,  lends  itself  to  no 
such  deduction.  Its  provisions  become  clear 
when  the  review  of  the  legislation  which  we 
have  made  is  considered.  From  that  review 
it  results  that  the  excluaion  of  temporary 
employees  from  the  right  to  leave  of  aDsence 
haa  prevailed  from  t£e  beginning,  and  the 
rule  so  excluding  had  been  ratified  and  ap- 
proved by  Congress  over  and  over  again, 
whenever  it  coiuidered  the  subject.  But  it 
was  also  true  that,  from  1886  to  1894,  in 
which  latter  year  the  legislation  as  to  leave 
of  absence  in  the  government  printing  office 
crystallized,  except  as  to  a  minor  provision, 
added  by  the  law  of  1896,  Congress  had  been 
called  upon  in  each  successive  step  when  it 
considered  the  subject  to  broaden  in  favor  of 
the  permanent  employees  entitled  to  leave, 
the  construction  placed  upon  its  prior  action 
on  the  subject.  Thua,  permanent  employees, 
At  each  successive  consideration  by  Congress 
of  the  subject,  had  become  entitled  thereaft- 
er to  leaves  of  absence  which  had  been  denied 
the  employees  prior  thereto.  And  the  pur- 
pose of  the  appropriation  act  of  1897  was, 
first,  as  an  act  of  grace  to  equalize  this  con- 
nditiop  where  it  had  resulted  from  a  change 
S  of  legislation,  and,  second,  by  an  act  of  jus- 

*  tice  to  provide  for  the  cases,  where,  by^lack 
of  appropriations,  which  the  review  we  have 
made  shows  may  have  eometimea  been  the 


case,  leaves  of  abeenoe  to 
ployees  had  not  been  provide<{  for. 

Without  going  into  detail,  it  suffioea  to 
say,  we  repeat^  that  the  confining  of  the  ap- 
propriation in  the  act  of  1897  to  the  years 
covered  by  the  act  cauaea  the  conclusion  just 
stated,  we  think,  to  be  irresistible,  since  it 
conflicts  with  the  conception  that  the  act 
was  intended  or  did  embrace  temporaiy  em- 
ployees who  had  been  denied  leave  from  the 
oeginninff,  including  the  period  down  to  the 
time  of  the  passage  of  the  appropriation  act 
in  question. 

It  remains  only  to  consider  the  fifth  find- 
ing made  by  the  court  below.  When  the  text 
of  that  finding  is  analyzed,  we  think  it  but 
embodies  an  inference  of  law  deduced  by  the 
court  from  its  consideration  of  the  report  of 
the  l*ublic  Printer  made  in  answer  to  the 
Senate  inquirjr*  and  the  court's  construction 
of  the  provisions  of  the  act  of  1897.  But 
the  matters  from  which  such  legal  inference 
was  drawn,  as  we  have  seen,  are  in  confiict 
with  the  import  which  we  have  given  them. 
For  instance,  the  language  quoted  in  the 
finding  and  taken  from  the  letter  of  the 
Public  Printer  in  answering  Uie  resolution 
of  inquirr  of  the  Senate  heretofore  referred 
to,  in  full  is  as  follows: 

'^our  attention  ia  also  called  to  the  fact 
that  during  the  fi^al  years  of  1890  to  1898, 
inclusive,  many  employees  whose  terms  of 
service  in  the  office  were  only  for  periods 
of  less  than  one  year  have  never  received 
Buj  pro  rata  leave  of  absence,  with  pay, 
which  appears  to  have  been  the  practice  of 
the  oiBce  during  that  period." 

The  construction  adopted  by  the  court  be- 
low, that  this  clause  necessarily  referred  to 
temporary  employees,  is  dispelled  br  the 
history  of  the  legislation  and  practaoe  to 
which  we  have  referred.  That  clause  em- 
braced only  the  permanent  employees  dur- 
ing the  years  in  oueation  to  whom  leave  of 
ateence  had  not  been  given,  owing  to  the 
construction  prevailing  at  the  time  named, 
which  was  either  depiurted  from  by  express 
changes  made  in  subsequent  acts  of  Con- 
gress, or  by  a  construction  thereafter  placed 
upon  the  same.  This  is  the  result  of  tha^ 
concluding  words  of  tLe  passage  relied  on,g 
viz.,  "which  appears  to  have  b^n  the  prac-* 
tice  of  the  office  during  that  period,''  ex- 
cluding, therefore,  temporary  employees, 
since  not  only  at  that  period  but  at  all 
times  from  the  beginning,  and  at  the  time 
the  report  was  made,  temporarv  employees 
were  excluded  from  a  right  to  leave  of  ab- 
sence by  the  express  rule  of  the  office.  If 
we  were  to  treat  the  finding  as  one  of  fact,  in 
view  of  the  history  of  the  legislation,  the 
absence  of  any  appropriation  at  any  time 
to  pay  temporary  employees  for  leaves  of 
absence,  the  ever  presence  of  the  rule  forbid- 
ding leave  to  such  emnl<^ees,  and  the  find- 
ings aa  a  whole  of  the  court  below,  and 
what  we  deem  to  be  the  only  implication 
deducible  from  the  act  of  1897  and  the  com- 
munication upon  which  the  court  below  rest- 
ed  its  construction,  we  should  be  obliged  to 
say  that  the  ultimate  fact  which  the  fifth 
finding  embodies  is  not  consistent  with  the 
other  findings,  and  is  not  entitled  to  wei|^tk 
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Our  oonclasion  tbat  temporary  employees 
ore  not  entitled  to  leaves  of  ateence  under 
the  acts  of  Congress  renders  it  wholly  unnec- 
essary to  consider  the  second  question 
which  we  at  the  outset  proposed,  that  is, 
whether,  if  such  employees  were  entitled  to 
leave  with  regular  pay,  they  had  a  claim 
for  pay  without  leave  against  the  United 
States  because  of  the  rule  adopted  for  the 
government  of  the  printing  office  b^  which 
no  leave  was  allowed.  However,  whilst  not 
deciding  this  question,  we  deem  it  our  duty 
to  direct  attention  to  the  fact  that  the  sig- 
nificance which  the  court  below  attached  to 
the  language  found  in  the  act  of  1896)  and 
the  statement  that  that  language  was  new 
in  the  legislation  on  the  subject,  was,  we  as- 
aimae,  caused  by  overlooking  the  various  ap- 
propriation acts  between  1888  and  1894, 
which  the  court  did  not  allude  to  in  its 
opinion,  where  the  language  in  question  is 
to  be  found. 

The  decree  of  the  Court  of  CUUme  is  re- 
versed,  and  the  cause  is  remanded  to  that 
court,  with  directions  to  dismiss  the  claim- 
ant's petition. 


(188  U.  8.  288) 

UNITED  STATES,  Appi^ 
c. 
HENRT  0.  TAYLOR,  Rear  Admiral,  Unit- 
ed States  Navy,  etc. 

Prize^'-property  appropriated  to  govern^ 
ment  uae-^eeeel  raised  in  uneueoessful 
attempt  to  save—outfit  of  destroyed  ves^ 
seL 

1.  An  enemy's  war  vessel,  raised  and  floated 
after  a  naval  engagement,  in  an  attempt  by 
the  United  States,  with  the  advice  and  concur- 
rence of  the  captors,  to  bstp  ber,  but  which 
by  reason  of  the  injuries  received  In  action 
was  lost  In  an  endeavor  to  reach  the  near- 
est practicable  point  at  which  she  could  be 
reconstructed,  was  not  appropriated  to  the 
use  of  the  United  States  so  as  to  be  lawful 
prise  of  war  for  the  benefit  of  the  captora, 
under  U.  S.  ReT.  Stat.  |  4625  (U.  S.  Comp. 
Stat.  1901«  p.  3130),  but  such  captors  are 
entitled  to  bounty  under  |  4635  (U.  S. 
Comp.  Stat.  1901,  p.  3134),  for  her  destruc- 
tion In  the  engagement. 

8.  The  entire  equipment  of  a  vessel  of  war. 
Including  everything  necessary  to  be  used 
for  the  purposes  of  the  vessel,  Is  included 
In  the  words,  **8hlp  or  vessel  of  war  belong- 
ing to  an  enemy,'*  as  used  In  the  provlslous 
for  bounty  made  by  U.  S.  Rev.  Stat,  i  4635 
(U.  8.  Comp.  Stat  1001,  p.  3134),  and  la, 
therefore,  not  the  subject  of  condemnation 
as  prise  of  war. 

[No.  273.] 

Argued  October  27,  28,  1902.    Decided  Feb- 
ruary 23,  190S, 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia  to  review  a  decree 
of  condemnation  entered  hy  that  court  sit- 
ting as  a  District  Court  of  the  United 
States  in  admiralty  on  a  libel  in  prize. 
Reversed  and  remanded,  with  directions  to 
dismiss  the  liheL 


Statement  by  Mr.  Chief  Justice  FolleriJJ 

*  This  is  an  appeal  from  a  decree  of  the* 
supreme  court  of  the  District  of  Columbia, 
sitting  as  a  district  court  of  the  United 
States  in  admiralty,  on  a  libel  in  prige  filed 
by  William  T.  Sampson,  Rear  AdmiraL 
United  States  Navy,  in  behalf  of  himself 
and  the  officers  and  men  of  the  naval  force 
on  the  North  Atlantic  station  who  took  p&it 
in  the  naval  engagement  off  Santiago.  Dur- 
ing the  pendency  of  the  appeal  in  tnis  court 
Admiral  Sampson  died,  and,  his  death  be- 
ing suggested,  Admiral  Henry  C.  Taylor 
was  substituted  by  direction  of  the  court. 
187  U.  S.  436,  ante,  p.  216,  23  Sup.  Ct.  Rep. 
216. 

The  engagement  took  place  July  3,  1898, 
when  the  Spanish  fleet,  consisting  of  the 
Infanta  Maria  Teresa,  Cristobal  Colon,  Vis- 
caya,  Almirante  Oquendo,  and  the  torpedo 
boats  Furor  and  Pluton,  which  had  been 
lying  in  the  harbor  of  Santiago,  made  a 
sortie  and  attempted  to  force  its  way  past 
the  American  fleet  then  blockading  the  port. 
None  of  the  Spanish  vessels  were  afloat  at 
the  close  of  the  action.  The  least  injured 
was  the  Cristobal  Colon,  which  was  sunk 
by  her  commander,  and  lay  nearly  on  her 
beam  ends.  The  vessel  in  the  next  best  con- 
dition was  the  Infanta  Maria  Teresa,  whoa* 
bottom  had  been  pierced  by  a  point  of  roek. 
while  she  was  completely  burned  out  abor* 
the  protective  declc.  She  lay  nearly  up- 
right, being  submerged  to  about  her  normal 
waterline  aft,  and  a  little  less  than  this 
forward. 

On  July  6,  1898,  a  board  of  eight  olBcers 
was    designated    by   Admiral  Sampson,  the 
commander-in-chief,  to   make    "a   thorough 
examination  of  the  condition  of  the  wrecked 
Spanish  vessels,"  and  to  consider  and  re- 
port  on    the    possibility  of   saving  any  of 
them.    July   13,   1898,  the  board  reportedio 
that  it  was  "possible  and  desirable  to  floetg 
the  Infanta  Maria  Teresa,"  *and  as  to  the* 
Cristobal  Colon,  "that  if  the  weather  con- 
tinues favorable  the  probabilities  are  good 
for  saving  the  vessel." 

July  6,  1898,  a  contract  was  entered  into 
between  the  Merritt-Chapman  Derrick 
Wrecking  Company  and  the  United  States, 
stating  m  its  preamble  that  the  United 
States  was  "desirous  of  raising  and  saving 
as  many  as  possible  of  the  Spanish  vessels 
composing  the  fleet  of  Admiral  Cervera," 
and  providing  that  the  contractors  should, 
upon  "arriving  at  the  scene  of  the  wreck  of 
the  Cristobal  Colon,  at  once  begin  the  work 
of  raising  that  vessel,"  with  so  much  of  her 
armament,  stores,  etc.,  as  it  might  be  possi« 
ble  to  recover,  the  vessel  and  appurtenan- 
ces, if  so  required  by  the  United  States,  to 
be  transported  to  the  Navy  yard  at  Norfolk; 
Virginia.  The  contract  further  stated  i 
"Inasmuch  as  it  is  believed  that  the  Cristo 
bal  Colon  is  the  least  damaged  of  all  the 
Spanish  vessels  above  referred  to,  the  party 
of  the  first  part  will  endeavor  to  float  her, 
and  in  cose  of  success  in  that  undertaking^ 
or  if  it  should,  in  the  judgment  of  the  sen- 
ior United  States  naval  officer  present^  be 
impossible  1  to  save  that  vessel,  or  if ,  in  hit 
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Judgment,  duriiu  th«  work  on  the  Cristobal 
Colon,  it  should  De  practicable  to  devote  any 
time,  attention,  or  labor  to  the  saving  of 
any  of  the  other  of  the  said  vessels,  then  the 
party  of  the  first  part  shall  do  all  in  Its 
power  towards  the  accomplishmenit  of  that 
end,"  etc.  And  further:  "An  ofQoer  of 
the  Navy,  to  be  designated  by  the  command- 
er-in-chief, and  at  all  times  subject  to  his 
orders,  under  the  direction  of  the  Secretary, 
shall  be  present  at  the  scene  of  the  work  as 
the  department's  representative,  to  super- 
vise and  inspect  the  operations  under  this 
contract;  and  the  party  of  the  first  part 
shall  subsist  such  officer  on  board  its  vessel 
during  the  performance  of  such  work  and 
until  the  return  to  the  Navy  yard  at  Nor- 
folk, if  so  required." 

Soon  after  the  report  of  the  board  con- 
vened by  Admiral  Sampson,  the  contractors 
began  work  on  the  Colon,  and  on  July  29. 
1898»  a  supplemental  contract  was  made  in 
regard  to  the  work  on  that  vessel.  The 
operations  were  carried  on  for  some  time 
for  the  purpose  of  raising  and  floating  both 

8  the  Colon  and  the  Teresa,  but  work  on  the 
Colon  was  stopped  on  or  about  August  31, 
*  1898,  and  the  efforts  were  concentrated* on 
the  Teresa,  which  waa  finally  floated  Sep- 
tember 23,  and  reached  Guantanamo,  Sep- 
tember 24.  She  there  received  certain  tem- 
porary repairs,  and  on  October  29,  1898, 
started  for  Norfolk,  Virginia^  convoyed  hy 
the  U.  S.  S.  Leonidas,  and  in  tow  of  the 
United  States  repair  ship  Vulcan,  and  the 
wrecking  tug  Merritt,  also  using  her  own 
steam  as  far  as  the  condition  of  her  engines 
permitted.  She  was  in  charge  of  the  wreck- 
ing companv,  but  an  officer  of  the  Navy  had 
charge  of  uie  government  men  and  employ- 
ees on  board,  at  the  request  of  the  wreck 
master,  to  assist  the  company  in  taking  the 
ship  to  Norfolk.  On  November  1  she  en- 
countered a  severe  storm,  and,  after  some 
hours,  being  apparently  in  a  sinking  condi- 
tion, she  waa  cast  off,  and  ultimately  drift- 
ed on  to  Cat  Island,  where  she  struck  on 
the  rocks  and  became  a  hopeless  wreck.  The 
evidence  showed  that  her  inability  to  with- 
stand the  storm  was  because  of  injuries  sus- 
tained in  action.  There  was  no  contention 
as  to  negligence,  and  a  naval  court  of  in- 

Siuiry  made  finding  and  a  report  to  the  ef- 
ect  that  the  ship  was  not  prematurely 
abandoned,  and  that  the  abandonment  was 
is  nowise  due  to  the  fault  or  negligence  of 
any  officer  of  the  Navy. 

July  17,  1899,  libellants  filed  a  petition 
in  the  court  of  claims  for  bounty,  under 
U.  8.  Rev.  SUt.  I  4635  (U.  S.  Comp.  Stat. 
1901,  p.  3134),  for  the  destruction  of  the 
Viscaya,  Oquendo,  Colon,  Furor,  and  Pluton, 
which  went  to  decree  in  their  favor.  36  Ct. 
CI.  578. 

July  31,  1899,  the  libel  in  the  present 
case  was  filed,  setting  forth  that  the  Teresa, 
and  all  property  taken  from  her,  as  well  as 
that  taken  from  the  Colon  and  other  sunken 
vessels,  were  prize  of  war,  and  had  been 
appropriated  to  the  use  of  the  United 
States.  Tlie  libel  averred  that  the  Teresa, 
"after  being  taken  lor  and  appropriated  to 
tiM  use  of  the  United  States,  and  while  in 


the  possession  of  the  United  States,  under 
the  control  of  the  Secretary  of  the  Navy, 
beinff  in  charge  of  contractors  employed  by 
him,^  was  abandoned  at  sea,  driven  ashore^ 
and  finally  abandoned,  "and  for  that  reason 
cannot  be  sent  in  for  adjudication." 

The  district  court  entered  a  decree  of  con- 
demnation, July  30,  1901,  to  the  effect  that 
the  Infanta  Maria  Teresa  and  all  the  prop-H 
erty  taken  from  her  and  from  the  other  ves-S 
sels  were  •lawful  prize  of  war,  and  direct-* 
ing,  upon  the  ascertainment  of  their  value, 
the  amoimt  should  be  deposited,  subject  to 
the  further  order  of  the  court,  and  that  li- 
bellants  were  entitled  to  receive  a  moiety 
thereof.    This  appeal  was  then  taken. 

Mr.  Cluurles  €•  Binney  and  Aaaiatani 
Attorney  Qeneral  Hoyt  for  appellant. 

Messrs.  James  H.  Hayden,  Williaan 
B.  KinSf  Joseph  K.  McCammon,  and 
Oeorge  A.  King  for  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

After  the  engagement,  the  Teresa,  as  she 
lay  shattered  on  the  shore,  was  not  in  condi- 
tion to  be  sent  in  for  adjudication,  and  ns 
survey  and  appraisement  were  thereupon 
had,  nor  was  any  sale  directed  by  the  com* 
mending  officer,  as  provided  in  9  4615,  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901,  p. 
3127) ;  nor  was  the  Teresa  taken  for,  aiMi 
aporopriated  to  the  use  of  the  United  States 
and  toe  value  deposited,  under  S  4624  (U. 
S.  Comp.  Stat.  1901,  p.  3130) ;  nor  were 
proceedings  for  adjudication  conunenced  un- 
der S  4625  (U.  S.  Comp.  Stat.  1001,  p. 
3130),  until  by  this  libel.  But  the  atten- 
tion of  the  government  and  of  the  command- 
ing officer  was  directed  from  the  first  to  the 
question  of  salvage.  The  commanding  offi- 
cer was  of  opinion  that  the  Colon  and  the 
Teresa  could  both  be  raised  and  reconstruct* 
ed,  and  the  government  was  desirous  thai 
this  should  te  done  if  possible.  The  pro- 
ceedings to  that  end  were  conducted  in  per- 
fect good  faith,  and  there  was  no  suggestion 
that  i>y  the  attempt  to  save  these  ships  tha 
government  was  appropriating  them  or 
either  of  them  to  its  use,  within  the  intent 
and  meaning  of  the  statute.  The  govern- 
ment argues,  and  with  great  force,  that  the 
Teresa  having  been  sumc  and  destroyed  to 
such  an  extent  that  the  naval  force  was 
powerless  to  save  her  by  its  own  resources, 
her  legal  status  as  sunk  or  destroyed  be- 
came fixed  immediately  after  the  engage- t' 
ment,  and  that  nothing  but  bounty  could  be  JJ 
«cecovered.  In  Detdey's  Case  [18S  U.  S.  254,* 
post,  415,  23  Sup.  Ct.  Rep.  415]  ,we  ruled  that 
this  was  applying  too  rigid  a  construction 
to  the  statute,  and  that,  if  an  enemy's  ves- 
sel of  war,  sunk  in  battle,  was  subsequent- 
ly raised  and  reconstructed  by  the  govern- 
ment, she  might  properly  be  adjudicated  as 
prize,  the  result  oeing  to  let  in  the  captors 
for  prize  money  alter  the  expense  and  cost 
of  reconstruction  and  refitting  had  been  de- 
ducted. 

But  the  facts  in  this  case  are  wholly  dif- 
ferent. The  Teresa  was  raised  and  floated* 
bot  she  was  lost  before  she  reached  the  Nor- 
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folk  Navy  yard,  wUeh  was  the  nearest 
practicable  point  at  which  she  could  be  re- 
eonstructed. 

We  cannot  ooncnr  in  the  view  that  the 
United  States  appropriated  the  Teresa  to 
its  own  uae  within  the  meaning  of  the  stat- 
ute, by  attempting,  with  the  a<mce  and  con- 
currence of  the  captors,  to  save  her,  or  by 
the  mere  act  of  raiMng,  and  as  soon  as  she 
floated,  for  that  was  only  a  step  in  the  ef- 
fort at  salvaee,  and  un&I  salvage  was  ac- 
complished, sne  was  not  appropriated  to 
use.  And  this  is  true  of  the  Colon,  though 
the  effort  to  salve  her  was  given  up  before 
she  floated. 

Libellant's  counsel  agree  with  counsel  for 
the  government  that  the  question  of  prize 
or  no  prize  must  be  determined  as  of  the 
close  of  the  engagement  on  July  3,  1898, 
but  they  contend  that  the  Teresa  was  not 
sunk  or  destro^red  as  she  lay  stranded  on 
the  beach,  and  in  her  then  condition  could 
have  been  condemned  as  prize;  that  the 
Secretary  of  the  Navy,  in  arranging  to 
salve  her.  acted  voluntaxily,  and  ''wiwout 
the  tcno'v ledge  of  the  captors;"  and  that  the 
latter,  at  least,  yielded  to  his  superior  au- 
thority. 

The  statute  makes  no  provision  for  adju- 
dicating wrecks  as  prize.  By  $  4625  ( U.  S. 
Comp.  Stat.  1901,  p.  3130)  proceedings  may 
be  had  in  respect  of  proc^ds  of  property 
appraised  and  sold,  in  respect  of  the  value 
of  property  appropriated  to  use,  and  in  re- 
spect of  property  entirely  lost  or  destroyed. 

In  this  case  there  was  no  appraisal  and 
sale;  there  was  no  appropriation  to  the  use 
of  the  government  in  the  meaning  of  the 
statute;  the  vessel  had  not  been  in  condi- 
tion to  be  sent  in,  and  then  been  ''entirely 
A  lost  or  destroyed." 

S  And  it  must  be  remembered  that  the  Te- 
*  rssa  could  never  have*been  raised  and  saved 
by  the  captors  alone.  Yet  her  salvability 
seems  to  have  been  generally  conceded.  The 
commanding  officer  took  no  measures  to 
have  the  wreck  appraised  and  sold,  but  con- 
earred  with  the  government  in  the  effort  at 
salvage.  In  doing  so  he  represented  all 
who  would  have  teen  interested  if  the  ship 
had  been  saved,  and  while  the  chance  of  oo- 
taining  considerable  prize  money  was  quite 
ffood,  no  risk  was  run  of  losing  bounty  by 
tiUcing  that  chance. 

The  government  acted  with  due  prudence 
in  employing  persons  whose  business  it  was 
to  do  such  work,  to  raise  and  deliver  the 
vessel  at  the  Norfolk  Navy  yard.  If  no  at^ 
tempt  had  been  made,  the  vessel  would  fi- 
nally have  gone  to  pieces  where  she  lay. 

Salvors  are  not  held  responsible  for  a  loss 
when  attempting  salvage  in  good  faith, 
and  with  reasonahle  judgment  and  skill 
{The  Laura,  14  Wall.  336,  sub  nom,  Nor- 
crosa  V.  Tlie  Laura,  20  L.  ed.  814),  and  we 
know  of  no  resson  why  the  government 
should  be  held  to  a  more  rigorous  account- 
ability, even  if  it  could,  in  any  cass,  be  re- 
garded from  the  standpoint  of  a  mere  salvor 
of  the  property  of  another. 

Where  a  hostile  vessel  of  war  has  been  so 
far  destroyed  that  she  cannot  be  brought  in 
by  the  naval  force  whidh  rsdnosd  her  to  thai 


condition,  but  she  is  raised,  reoonstrocted^ 
and  appropriated  to  use  by  the  governments 
the  statute  may  be  so  construed  as  to  per* 
mit  the  application  of  the  doctrine  of  rela- 
tion; but  this  case  does  not  come  within 
that  view,  and  the  claim  for  prisse  money  in 
respect  of  the  wreck  itself  is  not  sanctioned 
by  the  act  of  Congress.  But  Ubellacts  did 
not  waive  their  right  to  bounty  by  seeking 
to  recover  prize  money,  and  to  bounty  they 
are  still  entitled. 

As  to  the  property  taken  from  the  Teresa 
and  the  other  wrecks,  its  disposition  must 
follow  the  rule  laid  down  in  United  8tate9 
V.  Dewey, 

In  our  opinion  the  words  "ship  or  vessel 
of  war  belonging  to  an  enemy,"  as  employed 
in  %  4635  (U.  S.  Comp.  Stat  1901,  p.  3134), 
covered  armament,  outfit,  and  appurtenan- 
ces, including  provisions,  money  to  pay  the 
crew  or  for  necessary  expenditures,  every- 
thing necessary  to  be  used  for  the  purposes 
of  the  vessel,  and  as  a  vessel  of  war.  p 

The  grant  of  prize  money  and  the  grantS 
of  bounty  wers^aistinot  grants,  and  the  ap-* 
plicable  general  rule  ought  not  to  be  de- 
prived of  its  force  by  particular  exceptions. 

The  decree  ie  reversed,  without  costs  in 
this  court,  and  the  cause  remanded,  with  a 
direction  to  dismiss  the  libel. 

Mr.  Justice  Brown,  with  whom  was  Mr. 
Justice  Brewer,  dissenting: 

I  am  unable  to  distinguish  this  case  in 
principle  from  that  of  United  Btatee  v. 
Deu>ey,  Just  decided^  187  U.  S.  — ,  ^oet,  415, 
23  Sup.  Ct  Bep.  415.  In  that  case,  the  ves- 
sels were  sunk  and  partiallv  destroyed,  but 
were  subsequently  raised,  hauled  into  the 
slip,  sufficiently  cleaned  up  and  overhauled 
to  put  to  sea  for  Hong  Kong  under  their 
own  steam.  The  repairs  were  completed  at 
Hong  Kong,  and  the  vessels  commissioned 
as  a  part  of  the  Navy. 

In  the  present  case,  the  Infanta  Maria 
Teresa  was  also  sunk  and  partially  de- 
stroyed, but  was  raised,  taken  to  Guantana- 
vao,  temporarily  repaired,  a  crew  put  on 
board,  was  started  for  a  port  in  the  United 
States  under  her  own  stM>m,  and  was  sub- 
sequently lost  in  a  gale  of  wind.  All  the 
operations  connected  with  her  raising  and 
repair  were  conducted  by  contractors  en- 
gaged by  the  Navy  Department,  and  supers 
vised  by  a  board  of  that  department. 

I  submit  that  the  fact  that  the  vessels  in 
Manila  bay  were  actually  repaired  and 
commissioned  as  vessels  of  the  Navy,  and 
the  Infanta  Maria  Teresa  was  not,  does  not 
constitute  a  distinction  in  prindpls  between 
the  two  cases;  but  the  fact  that  in  both 
cases  the  government  elected  to  take  posses- 
sion of  the  vessels,  and  undertook  to  repair 
them  for  purposes  of  its  own,  is  the  turning 
point  in  the  case.  Had  the  vessels  in  Ma- 
nila bay  been  abandoned  after  being  raised, 
and  before  they  were  repaired  temporarily, 
had  the  Infanta  Maria  Teresa  been  either 
abandoned  or  lost  before  reaching  Quanta- 
namo  bay,  or  shs  had  been  there  lOMUidoned, 
I  should  have  had  no  doubt  that  they  could 
not  either  of  them  be  considered  as  prises 
of  WMT.    Bui  ths  Iset  thsjfc^  alter  bsii«  «a< 
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amined,  the  Maria  Teresa  was  temporarilj 
^  repaired  at  Guantanamo  and  sent  to  Nor- 
aiofk,  with  a  crew  on  board  and  under  her 
•  own  steam,  indicates  clearly  to  mj^mind 
thai  the  government  had  elected  to  make 
the  vessel  its  own  property,  and  her  subse- 
quent loss  was  the  loss  of  the  government 
and  not  of  the  captors.    In  fact,  it  is  the 
election,  and  not  the  result  of  the  election, 
which    determines    the     ownership    of    the 
property. 


(188  U.  S.  254) 

UNITED  STATES,  Appf,, 

V. 

GEOKGE  DEWEY,  Admiral  U.  8.  Navy, 
etc.  (No.  309.) 


GEORGE  DEWEY,  Admiral   U.   &   Navy, 
Appt^ 

V, 

THE  DON  JUAN  de  AUSTRIA  •*  ol.  (No. 
310.) 


EDWIN  F.  STOVELL,  on  BehaU  of  Him- 
self and  Officers  and  Crew  of  the  U.  S. 
Steamship  Nanahan,  App#., 
«. 
GEORGE  DEWEY,  Admiral  U.  8.  Navy, 
ete.  (No.  311.) 

PrUte — resaela  appropriated  to  government 
use — outfit  of  destroyed  t>e««el — nawil 
etores  captured  on  Umd^—effeet  of  restoro' 
Hon  to  enemy — bargee  and  wrecking  hoate 
not  priae — distribution  of  prige  money-'' 
vessels  entitled  to  participate. 

t.  An  enemy's  war  vessela  ran  ashore  in  bat- 
tle and  sunk  by  their  own  commanders, 
though  left  in  such  condition  as  not  to  be 
floated  by  any  of  the  means  ordinarily  pos- 
sessed by  a  naval  force,  cannot  be  said  to 
have  been  **8nnk  or  otherwise  destroyed,** 
within  the  meanlnjsr  of  the  bounty  provi- 
sions of  U.  &  Bev.  8Ut  I  4635  (U.  8. 
Comp.  Stat.  1001,  p.  8184),  where  they  are 
afterwards  raised,  reconstrncted,  and  com- 
missioned in  the  United  States  Navy,  but 
are  vessels  captured  and  appropriated  to 
the  use  of  the  United  States,  within  the 
meaning  of  i|  4624,  4625  (U.  8.  Comp.  Stat. 
1001,  p.  3130),  and  are  therefore  lawful 
prise  of  war  for  the  benefit  of  the  captors. 

3.  Appliances  and  outfit  taken  from  an  en- 
emy's vessels  of  war  sunk  or  otherwise  de- 
stroyed in  battle  by  naval  vessels  of  the 
United  States  are  not  the  subject  of  prise, 
bnt  are  Included  within  the  words  "ship  or 
vessel  of  war,*'  as  used  In  U.  8.  Rev.  Stat 
I  4035  (0.  8.  Comp.  Stat.  1901,  p.  3134), 
awarding  a  bounty  for  the  destruction  of  an 
enemy's  vessela 

8.  Naval  stores  captured  at  a  naval  station  by 
a  naval  force  of  the  United  States,  as  the 
result  of  a  naval  engagement,  are  no  less 
subject  to  condemnation  as  prise  of  war  be- 
eanse  taken  on  land,  since,  if  the  rights  of 
captors  were  confined  to  the  proceeds  of 
slilp  and  cargoes  by  the  act  of  July  17,  1862 
(12  Stat  at  L.  600,  chap.  204),  |  2,  provid- 
ing for  distribution  among  the  captors  of 
the  proceeds  "of  all  ships  and  vessels,  and 
the  goods  taken  on  board  them,  which  shall 
be  adjudged   good   prise,*'   snch   restriction 


was  so  far  removed  by  the  act  of  Jane  30^ 
1864  (13  SUt  at  L.  806,  chap.  174),  whlch» 
in  addition  te  the  repeal  of  snch  section, 
provided  that  captors  should  be  entitled  to 
"the  net  proceeds  of  all  property  condemned 
as  prise,*'  as  to  permit  such  statute  to  ex- 
tend to  otlicr  property  fairly  coming  within 
the  accepted  rules  of  prize. 

4.  The  government  of  the  United  States  waa 
absolved  from  all  liability,  under  Its  prize 
statutes,  to  the  captors  of  property  of  an 
enemy  susceptible  of  condemnation  as 
prize  of  war,  by  the  restoration  of  such 
property  to  the  enemy  before  condemnation. 

5.  Barges  propelled  by  sweeps  and  by  poling, 
and  nonseagoing  floating  derricks  or  wreck- 
ing boats  without  means  of  propulsion,  the 
property  of  private  citizens,  are  not  the  sub- 
ject of  capture  as  prize  of  war. 

6.  Vessels  used  by  the  Navy  of  the  United 
States  as  colliers,  manned  principally  by  un- 
enlisted  men,  and  armed  only  for  purposes  of 
defense,  are  not,  though  within  signal  dis- 
tance of  a  capture,  entitled  to  participate  in 
the  prise  money  awarded,  nnder  U.  8.  Rev. 
8tat  I  4632  (U.  8.  Comp.  Stat  1901.  p. 
8133),  to  "all  vessels  of  the  Navy  within 
signal  distance  of  the  vessel  or  vessels  mak- 
ing the  capture,  under  such  circumstances 
and  In  such  condition  as  to  be  able  to  ren- 
der efTecttve  aid  if  required." 

[Nos.  309^  810,  311.] 

Argued  October  28,  29,  1902.    Decided  Fe5- 
ruary  2S,  1909. 

APPEALS  from  the  Supreme  Court  of  the 
District  of  Ck>lumbia  to  review  a  de* 
oree  of  that  court  sitting  as  a  district  court 
of  the  United  States  in  admiraltj  in  a  suit 
in  prize  in  which  an  intervening  libel  waa 
filed.  Affirmed  as  to  the  decree  on  the  in* 
terveninff  libel.  Reversed  as  to  the  decree 
on  the  libel,  and  remanded  for  the  entry  of 
a  decree  in  accordance  with  the  opinion. 

10 

Statement  by  Mr.  Chief  Justice  Fnllert  $ 
*  These  are  appeals  taken  from  a  decree  oi* 
the  supreme  court  of  the  District  of  Colum- 
bia, sitting  as  a  district  court  of  the  United 
States  in  admiralty,  in  a  suit  in  prize 
brought  by  Admiral  Dewey  in  behalf  of 
himself  and  the  officers  and  crew  of  the  na* 
val  forces  on  the  Asiatic  station,  taking 
part  in  the  battle  of  Manila  bay. 

May  1,  1898,  Admiral  Dewey,  beinf  then 
a  Commodore  in  the  United  States  Navy^ 
with  a  fleet  under  his  command,  engaged  a 
Spanish  fleet  consisting  of  the  Reina  Cris- 
tina,  Castilla,  Don  Juan  de  Austria,  Don 
Antonio  de  Ulloa,  General  Lezo,  Marques 
del  Duero,  Argos,  Velasco,  Isla  de  Cuba,  Isla 
de  Luzon,  Isla  de  Mindanao,  Manila,  and 
two  torpedo  boats,  supported  by  shore  bat- 
teries, submarine  mines,  and  torpedoes.  At 
the  close  of  the  battle  all  these  vessels  were 
confessedly  destroyed  except  the  Manila, 
which  was  captured,  and  the  Don  Juan  de 
Austria,  Isla  de  Cuba,  and  Isla  de  Luzon, 
in  respect  of  which  the  facts  were  these: 
Under  the  severe  fire  of  the  American  fleet 
they  steamed  to  a  position  of  gr^^ter  safe- 
ty, and,  after  the  battle,  backed  ashore,  and 
when  in  shallow  water  their  sea  valves  were 
opened   and   they   settled   on   the   bottom. 
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They,  and  other  armed  vessels,  were  afi:er- 
wiurds  set  on  fire  by  a  detachment  from  the 
United  States  fleet,  in  obedience  to  a  signal 
from  the  flagship  when  the  flring  ceased. 
All  captured  vessels  not  destroyed  were  ap- 
praisea  and  appropriated  to  the  use  of  the 
United  States,  except  one  or  more  private 
vesseb,  which  were  restored  to  their  own- 
ers, and  not  including  the  Don  Juan  de 
Austria,  the  Isla  de  Cuba,  and  the  Isla  de 
Luzon. 

May  3,  1898,  Commodore  Dew^  took  pos- 
session of  the  Cavite  arsenal,  containing  a 
large  quantity  of  naval  stores  and  supplies, 
and  some  boats,  and  he  also  took  possession 
of  certain  land  batteries.  Some  of  the 
property  taken  at  tlie  arsenal,  besides  that 
taken  from  the  sunken  vessels,  was  included 
in  the  appraisement. 

The  protocol  between  the  United  States 
and  Spain,  signed  August  12,  1898,  provid- 
ed as  follows:  'The  United  States  will  oc- 
cupy and  hold  the  city,  bay,  and  harbor  of 
Manila,  pending  the  conclusion  of  a  treaty 
e  of  peace,  which  shall  determine  the  control, 
§  disposition,  and  government  of  the  Philip- 
•  pines.  .  .  .  *l^n  the  conclusion  and 
signing  of  this  protocol,  hostilities  between 
the  two  countries  shall  be  suspended."  [30 
Stat,  at  L.  1742,  arts.  3,  6]. 

About  the  first  of  September,  1898,  an  ex- 
amination was  made  of  the  Don  Juan  de 
Austria,  the  Isla  de  Cuba,  and  the  Isla  de 
Luzon,  and  the  commander-in-chief  adver- 
tised for  bids  for  raising,  repairing,  and  fit* 
tins  them  out.  In  October,  he  contracted, 
on  Dehalf  of  the  United  States,  with  a  dock 
company  to  eflfect  this  purpose.  The  work 
of  raising  the  vessels  was  begun  on  October 
29  and  finished  on  Novemoer  24.  They 
were  then  overhauled  sufficiently  to  enable 
them  to  proceed  to  Hong  Kong,  where  they 
were  reconstructed  and  refitted  for  use  in 
the  United  States  Navy,  of  which  they  be- 
came a  part. 

Full  report  was  made  to  the  Navy  De- 
partment m  July,  1899,  of  the  condition  of 
each  of  these  vessels,  upon  being  raised,  and 
of  the  progress  of  reconstruction,  including 
estimates  of  the  value  of  the  vessels  when 
completed,  exclusive  of  armament,  and  of 
the  cost  of  raising,  fittin^^  out,  and  repair- 
ing them.  And  an  appraisement  was  made 
in  that  department  of  the  three  vessels  when 
completed,  givins  the  value,  and  the  cost  of 
repairs,  from  wtiich  it  also  appears  that 
they  were  first  commissioned  in  the  United 
States  Navy  in  1900. 

Gome  of  the  other  sunken  vessels  might 
probably  have  been  raised  to  advantage,  but 
no  attempt  was  made  to  do  so,  though  a 
small  amount  of  property  was  taken  from 
them  for  government  use.  They  were  all 
advertised  for  sale  in  September,  1898,  but 
no  bids  were  received. 

Shortly  after  the  battle,  the  commander- 
in-chief  took  possession  for  government  use 
of  some  cascoes  or  cargo  boats,  and  two 
floating  derricks  belonging  to  pri/ate  par- 
ties. 

The  treaty  of  peace  between  the  United 
States  and  Spain  provided:  "Stands  of 
colors,  uncaptured  war  vessels,  small  armsg 


guns  of  all  calibers,  with  their  carria^ 
and  accessories,  powder,  ammunition,  live 
stock,  and  materials  and  supplies  of  all 
kinds,  belonging  to  the  land  and  naval 
forces  of  Spain  in  the  Philippines  and 
Guam,  remain  the  property  of  Spain."  [30 
Stat,  at  L.  1767,  art  5.] 

By  virtue  of  this  provision,  so  mudi  of 
the  public  property  captured  at  the  Cavite 
arsenal,  and  elsewhere  on  land,  remaining 
unused  at  the  date  of  the  exchange  of  rati- 
fications, was  subsequently  restored  to^ 
Spain.  s 

*  Actions  were  instituted  for  bounty  under* 
S  4635  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  3134),  on  account  of  all  the 
vessels  other  than  the  Don  Juan  de  Austria, 
the  Isla  de  Cuba^  the  Isla  de  Luzon,  and 
those  enumerated  in  the  appraisement,  and 
bounty  has  been  granted  under  that  section 
for  the  destruction  of  those  vessels.  Dewey 
V.  United  States,  35  Ct  CI.  172;  flf.  C.  178 
U.  S.  610,  44  L.  ed.  1170,  20  Sup.  Ct  Rep. 
081. 

July  20,  1899,  this  libel  was  filed  against 
the  Don  Juan  de  Austria,  the  Isla  de  Cuba, 
the  Isla  de  Luzon,  all  the  property  taken 
from  them  and  from  the  sunken  vessels,  all 
the  vessels  and  other  property  taken  afloat, 
and  all  the  property  captured  ashoro. 

The  United  States  filed  an  answer  denv- 
ing  that  the  Don  Juan  de  Austria,  the  Isla 
de  Cuba,  and  the  Isla  de  Luzon,  the  proper- 
ty captured  on  board  of  them,  the  property 
captured  on  land,  and  the  cargo  boats  were 
subject  to  condemnation  as  prize.  March 
2G,  1901,  an  intervening  libel  was  filed  by 
Edwin  F.  Stovell,  on  benalf  of  himself  and 
the  officers  and  crew  of  the  Nanahan,  to 
which  an  answer  was  flled  by  libellant 
The  case  having  been  heard,  a  decree  of  con- 
demnation and  distribution  was  made  No- 
vember 5,  1901,  which  adjudged  the  Isla  de 
Cuba,  the  Isla  de  Luzon,  and  the  Don  Juan 
de  Austria,  and  the  Manila  and  all  other 
captured  vessels  named  in  the  «f>praise- 
ment  except  such  as  might  have  bMH  re- 
turned to  private  owners,  and  all  property 
captured  upon  or  belonging  to  any  of  these 
vessels,  or  any  vessels  sunk  or  destroyed  on 
May  1,  1898,  to  be  lawful  prize  of  war.  All 
property  captured  ashore  and  all  nonseago- 
ing  craft  belonging  to  the  arsenal,  as  well 
as  all  cascoes  and  the  floating  derricks,  not 
belonging  to  the  King  of  Spain,  were  held 
not  to  bs  prize,  and  as  to  such  property 
the  libel  was  dismissed.  The  Nanshan,  and 
the  Zafiro,  a  vessel  in  the  same  situation, 
were  held  not  entitled  to  share  in  any  of  the 
prize  proi)erty;  and  the  hostile  fleet  was 
held  to  have  been  of  inferior  force  to  the 
vessels  making  the  capture.  An  appeal 
was  taken  bv  the  United  States,  a  cross  ap- 
peal by  libellant,  and  an  appeal  by  the  in- 
tervener. 

Errors  were  assigned : . 

By  the  United  States,  that  the  district 
court  erred  in  holding  (1)  that  the  vesselsoo 
of   war   raised   and   reconstructed   for   the§ 
*Navy,    with    guns,    mimitions,     equipment^* 
stores,  and  other  articles  found  upon  them, 
were  lawful  prize  of  war  for  the  benefit  of 
the  captors;    (2)  as  also  guns,  munition^ 
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equipment,  stores,  and  other  axticles  on 
board  the  Spanish  vessels  of  war  sunk  or 
otherwise  destroyed,  and  not  restored. 

By  libellant,  that  the  district  court  erred 
in  holding  (1)  that  the  property  captured 
at  the  naval  station  at  Gavite  was  not  law- 
ful prize;  (2)  that  the  casooea  were  not 
lawful  prize. 

By  the  intervener,  In  holding  that  the 
Kanshan  (and  with  her  the  Zafiro)  was  not 
entitled  to  share  in  the  prize  property. 

Mr.  CKajrlee  C.  Blnney  and  Assistcmt 
Attorney  General  Hoyt  for  the  United 
States. 

Messrs,  Wm.  B.  Kins,  Benjamin 
Mieon,  miiary  A.  Herbert,  and  George 
A.  King  for  Dewey  et  al. 

Messrs.  Conrad  H.  Syme  and  Obarlee 
W.  Clageit  for  Stovell  et  al, 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

Captures  in  war  inure  to  the  government 
andean  become  private  pro^rty  only  by  its 
grant.  The  right  of  the  citizen  to  demand 
condemnation  of  vessels  or  property  as  prize 
for  his  benefit  must  be  derived  from  acts  of 
Congress,  and  their  scope  is  not  to  be  en- 
larged in  his  favor  by  construction.  The 
Biren,  13  Wall.  389,  sub  nam.  United  States 
Ships  of  Wwr  v.  United  States,  20  L.  ed. 
605.  Although,  in  matters  of  detail,  where 
there  is  no  controversy  in  respect  of  the  ex- 
istence of  the  grant,  a  more  liberal  con- 
struction may  be  applied  in  carrying  the  in- 
tention of  Congress  into  effect 
A  The  correctness  of  the  decree  so  far  as  it 
g  related  to  Spanish  seagoing  vessels  with 
•  their  equipment  and  the  property  found^on 
board  of  them,  captured  at  the  battle  or 
soon  afterward,  and  not  restored  to  their 
•wners,  is  conceded. 

1.  The  first  question  to  be  determined  is 
whether  the  Don  Juan  de  Austria,  the  Tela 
de  Cuba,  and  the  Isla  de  Luzon  were  nrop- 
erly  adjudicated  as  prize  for  the  benent  of 
eaptora,  in  view  of  their  condition  immedi- 
ately after  the  engapement,  and  their  beins 
■ubse<juently  raised,  reconstructed,  and 
Qommissioned  in  the  Navy. 

In  the  consideration  of  that  question  we 
assume  that  "capture"  and  "prize"  are  not 
eonvertible  terms,  and  that  for  the  subject 
of  capture  to  be  made  prize  for  the  benefit 
of  the  captors  the  talong  must  meet  the 
conditions  imposed  by  the  statutes. 

The  statutory  provisions  bearing  on  the 
case  are  to  be  found  in  Title  UV.  of  the  Re- 
vised Statutes,  entitled  Prize,  embracing  SS 
4013  to  4652,  inclusive  (U.  S.  Comp.  Stat. 
1901,  pp.  3126-3139),  some  of  which  are 
given  below,  together  with  certain  of  the 
"Instructions  to  Blockading  Vessels  and 
Cruisers."  issued  by  Qeneral  Order,  June 
20,  1898.t 


Ordinarily,  the  property  must  be  brought  • 
in  for  adjudication,  as  the  question  is  one 
of  title,  which  does  not  vest  until  condem- 
nation, but  it  will  be  seen  that,  by  §  4615 
(U.  S.  Comp.  Stat.  1901,  p.  3127),  if  the 
v.aptured  vessel,  or  any  part  of  the  captured 
property,  is  not  in  condition  to  be  sent  in 
for  adjudication,  a  survey  and  appraise- 
ment snail  be  had,  the  property  sold,  and 
the  proceeds  deposited  subject  to  the  order 
of  the  court;  and  by  §§  4624  and  4625,>  cap- 
tured vessels  and  property  may  be  appro- 
priated to  the  use  of  the  United  States,  and 
the  money  value  stand  in  place  of  the  prize. 
And  proceedings  may  be  had  where  prooer- 
ty  which  might  have  been  brought  in  has 
been  entirely  lost  or  destroyed.  Adjudica- 
tion is  contemplated  in  all  casea 

By  S  4635    (U.  S.  Comp.  Stet.   1901,  p. 
3134),  a  bounty  is  given  for  each  person  on 
board  a  vessel  of  the  enemy  which  is  "sunk 
or  otherwise  destroyed"  in  an  engagement, 
of  $100  if  the  hostile  fieet  is  of  inferior,  and 
of  $200  if  of  equal  or  superior,  force;  andg 
$50  for  every  person  on  board  at  the  time  of  S 
such  capture,  where  the  vessels* taken  are* 
immediately  destroyed  in  the  public  inters 
est,  but  not  in  consequence  of  injuries  re- 
ceived in  action. 

This  bounty  is  to  be  divided  in  the  same 
manner  as  prize  money,  and  the  prize  mon- 
ey in  the  one  case  and  the  bounty  in  the 
other  cover  the  entire  results  of  success. 

We  agree  with  counsel  for  libellant  that 
the  words  "sunk  or  otherwise  destroyed" 
are  equivalent  to  "destroyed  by  sinking  or 
otherwise."  There  are  two  general  classes, 
then,  under  the  statute, — ^vessels  destroyed, 
and  vessels  captured  and  condemned,  or  ap- 
propriated. 

The  facts  before  us  are  somewhat  pecul* 
iar,  and  serve  to  illustrate  the  variant  cir 
cumstances  that  may  occur  in  naval  en- 
gagements, and  create  modifications  of  the 
general  classification.  These  vessels  were 
run  ashore  and  sunk  by  their  own  com- 
manders, with  the  result  that  they  were 
only  temporarily  disabled,  and  the  com- 
manding officer  of  our  fleet,  in  the  public  in-  01 
terest,  as  the  enffagement  dosed,  directed  § 
their  destruction  to  be^completed  by  bum-* 
ing.  In  the  report  of  the  action,  dated 
May  4,  1898,  they  were  Included  among  the 
vessels  reported  as  burnt,  but  they  were  not 
included  in  the  appraisement  made  bv  the 
board  of  appraisal  and  survey  ordered  in  ac- 
cordance with  8  4624,  and  following,  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901» 
p.  3130),  to  survey,  appraise,  and  take  a 
careful  inventory  of  "enemy's  property  cap- 
tured and  appropriated  for  the  uses  of  the 
United  States  government."  After  hostili- 
ties were  suspended  an  exsmination  of  the 
wrecks  of  the  Don  Juan  de  Austria,  the  Isla 
de  Cuba,  and  the  Isla  de  Luzon  was  made, 
and  subsequently  the  vessels  were  raised, 


tSec.  4613  (U.  8.  Comp.  Stat.  1001,  p.  8126). 
The  provisions  of  this  title  staaJl  apply  to  ail 
captures  made  as  pi;^ze  by  authority  of  the 
United  States,  or  adopted  and  ratified  by  the 
President  of  the  United  Statea 

Bee.  4615  (U.  8.  Compw  Stat.  1901,  p. 
23  S.  C— 27. 


3127).  The  commanding  oftcer  of  any  vessel 
making  a  capture  shall  secnre  the  documents  of 
the  ship  and  cargo,  Inclnding  the  log  book,  with 
all  other  documents,  letters,  and  other  papers 
found  on  board,  and  make  an  Inventory  of  the 
same,  and  seal  them  up  and  send  them,  with 

>U.  8.  Ooai».  flt  ISOU  p.  tlM/L 
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under  a  eontraet  entered  into  by  the  com- 
mander-in-chief  for  the  government,  and 
noonstructed.  If  the  vessels  had  not  been 
raised  and  saved,  they  would  have  remained 
abandoned  as  destroved;  but  as  they  were 
saved  and  appropriated  by  the  government, 
they  cannot  be  said  in  fact  to  fall  within 
that  category.  We  attach  no  importance 
wto  the  official  reports  referring  to  the  ves- 
Saels  as  destroyed,  wliich  was  true  in  the 
*  sense  in  which  the  word  was  then  used,  for 
the  Question  really  is,  whether,  when  sal- 
va^nad  been  effected,  the  government  can 
maintain  that  the  captors  did  not  take 
them,  but  that  they  were  destroyed  so  that 
they  could  not  be  treated  as  prize. 

The  position  of  the  government  is  that, 
as  these  vessels  were  sunk  and  destroyed  to 
such  an  extent  that  libellant's  naval  force 
was  powerless  to  salve  them  by  its  own  re- 
sources, their  subsequent  reconstruction  and 


appropriation  by  the  govcmm-jnt  had  no  ef- 
fect on  their  legal  status,  which  had  been 
determined  immediatelv  after  the  battle. 

It  is  insisted  that,  it  not  prize  then,  tiiej 
could  not  be  prize  afterwaras,  and  yet  it  is 
not  denied  that  when  the  question  of  title 
is  settled  by  decree,  it  takes  effect  by  rela- 
tion as  of  the  date  of  the  capture.  And  be- 
cause this  is  so,  the  fact  that  hostilities  had 
ceased  before  the  vessels  were  raised  be- 
comes immaterial. 

The  contention  is  that,  if  a  vessol  lies  on^ 
the  bottom  in  shallow  water,  but  in  such  a^ 
condition  that  she  cannot  be  floated^by  any* 
of  the  means  ordinarily  possessed  by  a  na- 
val force,  such  vessel  must  be  regarded  as 
"sunk"  within  the  meaning  of  the  statute, 
even  though  she  has  recei^  no  structural 
injury;  or  if  a  vessel,  though  not  sunk,  be 
so  structurally  injured  as  to  destroy  her 
power  of  floating,  and  she  cannot  be  re- 


the  inventory,  to  the  court  In  which  proceed- 
Inirs  are  to  be  had,  with  a  written  statement 
that  they  are  all  the  papers  fonnd,  and  are  in 
the  condition  in  which  they  were  found;  or  ex- 
plaining the  absence  of  any  documents  or  pa- 
pers, or  any  change  in  their  condition.  He 
shall  also  send  to  such  court,  as  witnesses, 
the  master,  one  or  more  of  the  other  officers, 
the  supercargo,  purser,  or  agent  of  the  prize, 
and  any  person  found  on  board  whom  he  may 
suppose  to  be  Interested  in,  or  to  have 
knowledge  respecting,  the  title,  national  char- 
acter, or  destination  of  the  prise.  He  shall 
send  the  priie,  with  the  docoments,  papers,  and 
witnesses,  under  charge  of  a  competent  prize 
master  and  prise  crew,  into  port  for  adjudica- 
tion, explaining  the  absence  of  any  usual  wit- 
nesses; and  in  the  absence  of  instructions  from 
superior  authority  as  to  the  port  to  which  it 
shall  be  sent,  he  shall  select  such  port  as  he 
shall  deem  most  convenient  In  view  of  the  In- 
terest of  probable  claimants,  as  well  as  of  the 
captora  If  the  captured  vessel,  or  any  part 
of  the  captured  property,  is  not  In  condition  to 
be  sent  in  for  adjudication,  a  survey  shall  be 
had  thereon  and  an  appraisement  made  by  per- 
sons as  competent  and  Impartial  as  can  be  ob- 
tained, and  their  reports  shall  be  sent  to  the 
court  In  which  proceedings  are  to  be  had;  and 
such  property,  unless  appropriated  for  the  use 
of  the  government,  shall  be  sold  by  the  author- 
ity of  the  commanding  officer  present,  and  the 
proceeds  deposited  with  the  Assistant  Treas- 
urer of  the  United  States  most  accessible  to 
such  court,  and  subject  to  its  order  in  the 
cause. 

Sec.  4624  (U.  8.  Comp.  Stat  1901.  p.  8130). 
Whenever  any  captured  vessel,  arms,  muni- 
tions, or  other  material  are  taken  for  the  use  of 
the  United  States  before  it  comes  Into  the  cus- 
tody of  the  prize  court.  It  shall  l>e  surveyed, 
appraised,  and  Inventoried  by  persons  as  com- 
petent and  Impartial  as  can  be  obtained,  and 
the  sorvey,  appraisement,  and  Inventory  shall 
be  sent  to  the  court  in  which  proceedings  are 
to  be  had:  and  If  taken  afterward,  sufficient 
notice  shall  ilrst  be  given  to  enable  the  court 
to  have  the  property  appraised  for  the  protec- 
tion of  the  rights  of  the  claimants  and  captors. 
In  all  cases  of  prize  property  taken  for  or  ap- 
propriated for  the  use  of  the  government,  the 
department  for  whose  use  it  Is  taken  or  appro- 
priated shall  deposit  the  value  thereof  wltb  the 
Assistant  Treasurer  of  the  United  States  nonr- 
est  to  the  place  of  the  session  of  the  court,  sub- 
ject to  the  order  of  the  court  in  the  cause. 

Sec.  4625  (U.  8.  Comp.  Stat.  1901,  p.  8130). 


If,  by  reason  of  the  condition  of  the  captured 
property,  or  If,  because  the  whole  has  been  ap- 
propriated to  the  use  of  the  United  States,  no 
part  of  it  has  been  or  can  be  sent  In  for  ad- 
judication, or  If  the  property  has  been  entirely 
lost  or  destroyed,  proceedings  for  adjudlcatios 
may  be  commenced  In  any  district  the  Secre^ 
tary  of  the  Navy  may  designate;  and  In  any 
such  case  the  proceeds  of  anything  sold,  or 
the  value  of  anything  taken  or  appropriated 
for  the  use  of  the  United  States,  shall  be  de- 
posited with  the  Assistant  Treasurer  in  or 
nearest  to  that  district,  subject  to  the  order  of 
the  court  in  the  cause.  If,  when  no  property 
can  be  sent  in  for  adjudleatlon,  the  SecreUry 
of  the  Navy  shall  not,  within  tliree  months 
after  any  capture,  designate  a  district  for  the 
institution  of  proceedlufrs.  the  captors  may  in- 
stitute proceedings  for  adjudication  In  any  dis- 
trict. And  if,  in  any  case  of  capture,  no  pro- 
ceedings for  adjudication  are  commenced  with- 
in a  reasonable  time,  any  parties  claiming  the 
captured  property  may,  in  any  district  court, 
as  a  court  of  prize,  move  for  a  monition  to 
show  cause  why  such  proceedings  shall  rot  be 
commenced,  or  Institute  an  original  suit  in 
such  court  for  restitution,  and  the  monition  is- 
sued in  either  case  shall  be  served  on  the  at- 
torney of  the  United  States  for  the  district, 
and  on  the  Secretary  of  the  Navy,  as  well  as 
on  such  other  persons  as  the  court  shall  order 
to  be  notllled. 

Sec  4630  (U.  S.  Comp.  Stat  1901,  p.  8132). 
The  net  proceeds  of  all  property  condemned  as 
prize  shall,  when  the  prize  was  of  superior  or 
equal  force  to  the  vessel  or  vessels  making  the 
capture,  be  decreed  to  the  captors;  and  when 
of  inferior  force,  one  half  shall  be  decreed  to 
the  United  States  and  the  other  half  to  the 
captors,  except  that  in  case  of  privateers  and 
letters  of  marque,  the  whole  shall  be  decreed 
to  the  captors  unless  it  shall  be  otherwise  pro* 
vided  in  the  commissions  issued  to  such  ves- 
sela 

Sec.  4634  (U.  S.  Comp.  Stat  1901,  p.  8184). 
Whenever  a  decree  of  condemnation  Is  ren- 
dered, the  court  shall  consider  the  claims  of 
all  vessels  to  participate  in  the  proceeds,  and 
for  that  purpose  shall,  at  as  early  a  stage  of  the 
cause  as  possible,  order  testimony  to  be  taken 
tending  to  show  what  part  should  be  awarded 
to  the  capt(»rs,  and  what  vessels  are  entitled 
to  share;  and  such  testlntony  may  be  sworn  te 
before  any  judge  or  commissioner  of  tbs 
courts  of  the  United  States,  consul  or  oom- 
merclal  agent  of  the  United  Statea  or  notary 
public,  or  any  officer  of  the  Navy  highest  la 
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paired  by  smj  means  poeoesMd  by  the  naval 
lorces  in  the  place  where  she  lies,  such  yes- 
eel  must  be  regarded  as  structurally  ''de- 
stroyed" within  the  meaning  of  the  statute. 
And  it  is  said  that  a  close  analogy  is  fur- 
nished by  the  cases  of  constructive  total  loss 
of  a  vessel,  such  as  justifies  an  abandon- 
ment to  liie  underwriters.  Nevertheless, 
oounsel  argues  that  there  are  differences  be- 
tween those  oases  and  cases  under  8  4636 
<U.  S.  Comp.  Stat.  1901,  p.  3134).  Thus, 
while  it  is  admitted  that  in  the  former  the 
owner  need  not  abandon  unless  he  see  fit 
to  do  so,  the  right  of  election  on  the  part 
of  captors  as  to  whether  the  vessel  should 
be  treated  as  destroyed  or  as  a  prize  is  de- 
nied in  the  latter;  and  another  difference 
tt  suggested  is  that  the  owner  of  a  submerged 
Sor  stranded  vessel  could  contract  with  a 
*^  third  party  to* raise  it,  while  captors  can- 
not, we  think,  however,  that  the  all^^ 
differences  destroy  the  analogy  altogether, 


or  rather  that  its  application,  w!iea  eorrect- 
l7  stated,  leads  to  the  opposite  result 
Abandonment  rests  on  the  election  of  the 
parties,  and  there  was  here  neither  a  ri^ht 
of  abandonment  nor  any  acts  from  which 
abandonment  on  the  one  side  and  accept- 
ance on  the  other  could  be  fairly  inferred. 

The  public  interest  required  the  United 
States  and  the  captors  to  preserve  the  prop- 
erty, if  thai  were  possible;  and  it  would  be 
an  anomalous  conclusion  to  hold  in  ffHHtum 
that  the  United  States  could  pay  bounty  for 
these  vessels  as  destroyed  and  at  the  same 
time  retain  and  use  them. 

The  vessels  were  not  derelict,  abandoned 
without  hope  of  recovery,  but,  on  the  con- 
trary, their  preservation  was  recommended, 
and,  in  the  circumstances,  Commodore 
Jewey,  having  duly  taken  the  steps  pre- 
scribed bv  the  statute  in  respect  of  vessels 
confessedly  captured,  was  not  obliged  to  de- 
termine at  once  at  his  peril  into  whi<&  class 


rank,  reasonably  accessible  to  tbe  deponent. 
The  court  shall  make  a  decree  of  distribution, 
determining  what  vessels  are  entitled  to  share 
la  the  prise,  and  whether  the  prise  was  of  su- 
perior, equal,  or  Inferior  force  to  the  vessel  or 
vessels  making  the  capture.  The  decree  bball 
recite  the  amount  of  the  gross  proceeds  of  the 
prise,  subject  to  the  order  of  the  court,  and  the 
amount  deducted  therefrom  for  costs  and  ex- 
penses, and  the  amount  remaining  for  distribu- 
tion; and  whether  the  whole  of  such  residue 
Is  to  go  to  the  captors,  or  one  half  to  the 
captors  and  one  half  to  the  United  States. 

Sec.  4635  (U.  S.  Comp.  Stat.  1901.  p.  8184). 
A  bounty  shall  be  paid  by  the  United  States 
for  each  person  on  board  any  ship  or  vessel  of 
war  belonging  to  an  enemy  at  the  commence- 
ment of  an  engagement,  which  Is  sunk  or  other- 
wise destroyed  In  such  engagement  by  any 
ship  or  vessel  belonging  to  the  United  States, 
or  which  It  may  be  necessary  to  destroy  in 
consequence  of  injuries  sustained  in  action,  of 
one  hundred  dollars.  If  the  enemy's  vessel  was 
of  inferior  force,  and  of  two  hundred  dollars. 
If  of  equal  or  superior  force,  to  be  divided 
among  the  officers  and  crew  in  the  same  man- 
ner as  prize  money;  and  when  the  actual  num- 
ber of  men  on  board  any  such  vessel  cannot 
be  satisfactorily  ascertained,  it  shall  be  esti- 
mated according  to  the  complement  allowed  to 
vessels  of  its  class  In  the  Navy  of  the  United 
States;  and  there  shall  be  paid  as  bounty  to 
the  captors  of  any  vessel  of  war  captured  from 
an  enemy,  which  they  may  be  instructed  to 
destroy,  or  which  Is  Immediately  destroyed  for 
the  public  Interest,  but  not  In  consequence  of 
Injuries  received  In  action,  fifty  dollars  for 
every  person  who  shall  be  on  board  at  the  time 
of  such  capture. 

Instructions: 

20.  I*rizes  should  be  sent  in  for  adjudica- 
tion, unless  otherwise  directed,  to  the  nearest 
home  port  in  which  a  prise  court  may  be  sit- 
ting. 

21.  The  prize  should  be  delivered  to  the 
court  as  nearly  as  possible  in  the  condition  In 
which  she  was  at  the  time  of  seizure;  and 
to  this  end  her  papers  should  be  sealed  at  the 
time  of  seizure  and  kept  In  the  custody  of  the 
prise  master.  Attention  Is  called  to  articles 
Nos.  16  and  17  for  the  government  of  the 
United  States  Navy.     (Kxhlblt  A.) 

22.  All  witnesses  whose  testimony  Is  neces- 
sary to  the  adjudication  of  the  prize  should  t>e 
detained  and  sent  In  with  her,  and,  If  cirenm- 
seances  permit,  tt  Is  preferable  that  the  e<- 


flcer  making  the  search  should  act  as  prize 
master. 

23.  As  to  the  delivery  of  the  prise  to  the 
Judicial  autbority,  consult  ff  4615,  4616,  and 
4617,  Revised  Statutes  of  1878  [U.  8.  Comp. 
Stat  1901,  p.  8127].  (Exhibit  B.)  Th3  pa- 
pers. Including  the  log  book  of  the  prise,  are 
delivered  to  the  prize  commissioners;  the 
witnesses,  to  the  custody  of  the  United  States 
marshal;  and  the  prise  Itself  remains  In  the 
custody  of  the  prise  master  until  the  court  1^ 
sues  process  directing  one  of  its  own  officers 
to  take  charge. 

24.  The  title  to  property  seized  as  prise 
changes  only  by  the  decision  rendered  by  the 
prize  court.  But,  if  the  vessel  itself,  or  Its 
cargo,  is  needed  for  Immediate  public  use,  it 
may  be  converted  to  such  use,  a  careful  Inven- 
tory and  appraisal  being  made  by  Impartial 
persoDS  and  certified  to  the  prise  coort. 

28.  If  there  are  controlling  reasons  why  ves- 
sels may  not  be  sent  In  for  adjudication, — as 
unseaworthiness,  the  existence  of  Infectious 
disease,  or  the  lack  of  a  prize  crew,  they  may 
be  appraised  and  sold;  and  if  this  cannot  be 
done,  they  may  be  destroyed.  The  Imminent 
danger  of  recapture  wonld  Justify  destruction. 
If  there  was  no  doubt  that  the  vessel  was  good 
prise.  But,  In  all  such  cases,  all  the  papers 
and  other  testimony  should  be  sent  to  the 
prize  court,  In  order  that  a  decree  may  be  duly 
enteted. 

Exhibit  A. 

Art.  16.  No  person  in  the  Navy  shall  tako 
out  of  a  prize,  or  vessel  seized  as  a  prize,  any 
money,  plate,  goods,  or  any  part  of  her  equip- 
ment, unless  it  be  for  the  better  preservation 
thereof,  or  unless  such  articles  are  absolutely 
needed  for  the  use  of  any  of  the  vessels  or 
armed  forces  of  the  United  States,  before  the 
same  are  adjudged  lawful  prize  by  a  compe- 
tent court;  but  the  whole,  without  fraud,  con- 
cealment, or  embesBlement,  shall  be  brought 
in,  in  order  that  Judgment  may  be  passed  there- 
on; and  every  person  who  offends  against  this 
article  shall  be  punished  ss  a  court  martial 
may  direct. 

Art.  17.  If  any  person  In  the  Navy  strips 
off  the  clothes  of,  or  pillages^  or  In  manner 
maltreats,  any  person  taken  on  l>oard  a  prise, 
he  shall  suffer  such  punishment  as  a  court 
martial  ahall  adjudge. 

Kxhlblt  B. 

[ft  4616,  4616,  and  4617  BsfV.  81st.  (U.  & 
Comp.  Stat.  1901t  p.  S127).] 
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these  particular  yanela  fell,  and  to  literally 
comply  with  8  4615  (U.  S.  Comp.  Stat 
1901,  p.  3127)  J  in  regard  to  captured  prop- 
«^  "not  in  condition  to  be  sent  in  for  ad- 
judication." 

War  is  not  waged  for  predatory  purposes, 
but  Congress  cliose  to  g^ant  reward  for  suc- 
cess, and  in  doing  so  cannot  be  assumed  to 
have  intended  that  such  reward  should  be 
subjected  to  the  restrictions  of  close  bar- 
gains. The  intention  was  that  either  prize 
money  or  bounty  should  be  paid.  Of 
oourse,  by  capture  without  destruction  the 

S}vernment   might  obtain   distinct  acquisi- 
ons,  and  the  captors  would  be  recompensed 
at  the  expense  of  the  enemy. 

Circumstances  have  frequently  occurred 
in  which  the  public  interest  has  required 
the  destruction  of  vessels  capable  in  them- 
selves of  being  brought  in, — ^as,  for  example, 
at  the  battle  of  the  Nile,  when  Nelson  was 
obliged  to  bum  prizes  in  order  to  avoid  the 
deia^  in  refitting  them,  and  the  loss  of  the 
service  of  other  ships  to  convoy  them  to 
Gibraltar;  but  there  his  government  could 
not  aasist  him,  or  take  the  captiired  vessels 
off  his  hands. 

Section  4635  (U.  S.  Comp.  Stat.  1901,  p. 
8134)  provided  that  bounty  should  be  paid 
in  all  cases  where  an  enemy  vessel  of  war 
I  was  sunk  or  otherwise  destroyed,  either  in 
San  engagement,  or  in  consequence  of  injuries 
*  recei^d*in  action,  or  after  capture  when 
the  destruction  was  for  the  public  interest; 
but  the  statute  does  not  demand  the  con- 
struction that  every  vessel  must  be  consid- 
ered as  destroyed,  which,  though  susceptible 
of  salvage  and  saved,  could  not  have  been, 
and  was  not  8aved«  by  the  unaided  resources 
of  the  capturing  force. 

It  is  true  that  when  the  government  suc- 
ceeded in  raising  and  restoring  the  vessels, 
it  saved  them  for  itself,  but  it  may  reason- 
ably be  held  that  this  was  subject  by  rela- 
tion to  the  right  of  the  captors  to  an  adju- 
dication giving  them,  after  the  costs  and 
expenses  were  deducted,  a  share  in  the  resi- 
due of  value. 

If  the  effort  at  salvage  had  failed,  or  if 
the  cost  had  equaled  or  exceeded  the  value, 
the  captors  would  still  be  entitled  to  boun* 

Sr,  for  it  was  not  intended  that  the  erant 
lould  be  defeated  by  laying  them  under  a 
rigid  rule  of  election.  And,  on  the  other 
hand,  these  vessels  were  not  "appropriated 
to  the  use  of  the  United  States"  by  tlie  mere 
effort  of  the  government  to  raise  them. 

The  act  of  raising  was  not  the  use  con- 
templated by  the  statute.  Such  use  was 
dependent  on  the  success  of  the  effort  at 
salvage.  The  loss,  which  might  have  been 
total,  became,  on  success,  partial, — ^that  is, 
oonflned  to  the  extent  of  the  expenditure; 
and  the  taking  possession  to  accomplish 
that  result,  became,  by  success,  appropria- 
tion to  use. 

The  case  of  the  Albemarle  is  in  point,  al- 
though apparently  no  opinion  ruled  the 
question  in  terms. 

The  Albemarle  was  sunk  by  Lieutenant 
Cushin^  on  the  night  of  October  27,  1864; 
was  raised  in  March,  1865;  reached  Nor- 
folk^ April  27,  1865,  and  was  appropriated 


to  the  use  of  the  United  States.  She  was 
appraised  by  a  duly-appointed  board  of 
naval  officers  and  the  value  found  was  de- 
posited by  the  Secretary  of  the  Navy  with 
the  Assistant  Treasurer  of  the  United 
States  at  Washin^on.  Proceeding  to  con- 
demn the  Albemarle  as  prize  were  instituted 
in  the  district  court  of  the  United  States  for 
the  District  of  Columbia  and  went  to  a  de- 
cree of  condemnation.  The  case  was  not  re- 
ported, but  the  proceedings  will  be  found  in 
Stoan  V.  United  States,  19  Ct.  CI.  61,  in  the 
course  of  subsequent  litigation;  as  also  in 
United  States  v.  Steever,  113  U.  S.  747,  28 
L.  ed.  1133,  5  Sup.  Ct.  Rep.  765.  No  ap-i. 
peal  was  taken,  and  the  conclusion  that  aS 
*7essel  thus  situated  could  be  decreed  to  be* 
prize  was  accepted  by  all  the  departments. 
We  perceive  no  adequate  reason  to  depart 
from  that  precedent. 

2.  As  to  the  property  taken  from  the  ves- 
sels raised  and  reconstructed,  and  that  tak- 
en from  the  vessels  destroyed,  we  think  its 
legal  status  must  be  regarded  as  the  same 
as  that  of  the  vessel  to  which  it  belonged. 

By  S  4613  (U.  S.  Comp.  Stat.  1901,  p. 
3120)  it  is  declared  that  the  provisions  of 
Title  LIV.  shall  api>ly  to  ''all  captures  made 
as  prize  by  authoribr  of  the  United  States 
or  adopted  and  ratified  by  the  President  of 
the  United  States." 

The  taking  must  be  under  such  conditions 
as  make  the  subject  of  the  capture  prise, 
and  the  sections  preceding  $  4635  (U.  S* 
Comp.  Stat.  1901,  p.  3134)  recognize  that 
propertr  other  than  vessels  may  be  prize, 
using  the  words  "ship  and  cargo/'  "vessel, 
arms,  munitions,  or  other  material,"  "cap- 
tured property,"  "prize  property."  But  8 
4635  (U.  S.  Comp.  Stat.  1901,  ^.  3134)  re- 
fers to  the  destruction  of  "a  ship  or  vessel 
of  war,"  which  could  not  be  "sunk  or  other- 
wise destroved"  under  that  section,  and  be 
"prize"  under  the  preceding  sections,  and, 
as  we  have  already  said,  the  grant  of  bounty, 
to  be  divided  "in  the  same  manner  aa  prize 
money,"  appears  obviously  to  have  oeen 
"intended  as  a  substitute  for  the  prize  it- 
self," as  ruled  by  Lowell,  J.,  in  The  BeUiuh 
1  Low.  Dec.  30,  Fed.  Cas.  No.  12,647,  or  as 
given  in  lieu  of  prize  money,  as  observed  by 
Sir.  Justice  Field,  in  Porter  ▼.  United 
States,  106  U.  S.  607,  sub  nom.  United 
States  V.  Steam  Vessels  of  War,  27  L.  ed. 
286,  1  Sup.  Ct.  Rep.  539. 

No  question  of  cargo  is  involved.  Cargo 
is  the  lading  of  a  ship  or  vessel  and  may  be 
prize  when  the  vessel  is  not,  or  the  vessel 
may  be  when  the  cargo  is  not.  The  inquiry 
here  relates  to  things  belonging  to  the  out* 
fit  of  vessels  of  war,  for  whose  capture  prise 
money  is  paid,  and  for  whose  aestructioii 
bounty  is  paid.  The  injury  to  the  enemy 
is  the  same  in  either  case,  but  the  reward 
cannot  be  the  same,  as  it  is  arbitrary  in  the 
one  case,  and  not  in  the  other,  and  arrived 
at  in  accordance  with  the  general  rules  pre- 
scribed  as  required  by  the  circumstances. 
The  statute  did  not  contemplats  a  division 
of  the  grant  and  an  award  of  prize  money 
and  bounty  in  respect  of  the  same  transac- 
tion, unless,  indeed,  the  capture  embraced 
distinct  and  separate  properties. 
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is  included  then  by  the  term  "a 
ship  or  yesael  of  war,"  under  $  4635  (U.  S. 
Comp.  Stat.  1001,  p.  3134)  ?  Whatever  the 
toleration  extended  in  courts  of  admiralty 
to  the  uae,  in  practice,  of  words  apparently 
superfluous,  the  word  "ship"  embraces  her 
boats,  tackle,  apparel,  ana  apj^urtenances, 
because  part  of  the  ship  as  a  ^ing  concern, 
and,  for  the  same  reason,  "ship  or  vessel  of 
war"  includes  her  armament,  search  lights, 
stores, — everything,  in  short,  attached  to  or 
on  board  the  ship  in  aid  of  her  operations. 

The  first  congressional  le^slation  regu- 
lating prize  was  the  act  of  March  2,  1799 
(1  Stat,  at  L.  715,  chap.  24),  providing: 

"Sec.  5.  And  he  it  further  enacted.  That 
all  captured  national  ships  or  vessels  of 
war  shall  be  the  property  of  the  United 
States, — all  other  ships  or  vessels,  being  of 
superior  force  to  the  vessel  making  the  cap- 
ture, in  men  or  guns,  shall  be  the  sole  prop- 
erty of  the  captors, — and  all  ships  or  ves- 
sels of  inferior  force  shall  be  divided  equal- 
ly between  the  United  States  and  the  offi- 
cers and  men  of  the  vessel  making  the  cap- 
ture. 

"Sec  6.  And  be  it  further  enacted,  That 
the  produce  of  prizes  taken  by  the  ships  of 
the  United  States,  and  bounty  for  taking 
the  ships  of  the  enemy,  be  proportioned  ana 
distributed  in  the  manner  following,  to 
wit: 

[Then  followed  twelve  subdivisions  in  re- 
spect of  the  distribution  of  prize  money.] 

"13.  The  bounty  given  by  the  United 
States  on  any  national  ship  of  war,  taken 
from  the  enemy  and  brought  into  port,  shall 
be,  for  every  cannon  mounted,  carrying  a 
ball  of  twenty-four  pounds,  or  upwards,  two 
hundred  dollars;  for  every  cannon  carrying 
a  ball  of  eighteen  pounds,  one  hundred  ana 
fifty  dollars;  for  every  cannon  carrying  a 
ball  of  twelve  pounds,  one  hundred  dollars; 
and  for  every  cannon  carrying  a  ball  of  nine 
pounds,  seventy-five  dollars ;  for  every  small- 
er cannon,  fifty  dollars;  and  for  every  offi- 
cer and  man  taken  on  board,  forty  dollars, 
—which  sums  are  to  be  divided  agreeably 
lo  the  foregoing  articles." 

These  sections  admit  of  no  other  meaning 
than  that  the  tackle,  sails,  apparel,  stores, 
guns^  anununition,  and  other  appurtenances 
of  captured  national  vessels  of  war  should 
be  the  property  of  the  United  States,  as  well 

8  as  the  ships  themselves,  and  so  of  ships  or 
^  vessels  going  to  the  captors. 
•  •And  the  acts  of  April  23,  1800  (2  SUt 
at  L.  45.  chap.  33),  July  17,  18G2  (12  Stat. 
at  L.  600,  chap.  204),  June  30,  1864  (13 
Stat,  at  L.  306,  chap.  174),  and  the  Revised 
Statutes,  contain  nothing  inconsistent  with 
that  view. 

Parsons,  in  his  work  on  Marine  Insur- 
ance, says  that  "insurance  on  the  ship  cov- 
ers all  that  belongs  to  it,  as  hull,  sails,  rig- 
ging, tackle,  apparel,  or  furniture;"  and  he 
quotes  from  Em^rigon  (chap.  10,  S  2,  p. 
231 ) :  "The  expression  'on  the  body*  em- 
braces, in  its  generality,  as  I  have  just 
said,  all  that  regards  the  ship.  Such  are 
the  hull  of  the  vessel,  its  rigging  and  ap- 
parel, munitions  of  war,  stores  and  victual- 
ing, advances  to  the  crew,  and  all  that  has 
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been  expended  in  the  Utting  it  out.' 
rine  Ins.  524. 

And  in  his  work  on  Shipping  and  Admi- 
ralty, vol.  1,  p.  78,  the  same  author  says: 
"How  much  passes  by  the  word  'ship,'  or 
the  phrase  'ship  and  her  appurtenances, — 
or  apparel,— or  furniture,'— or  the  like, 
cannot  be  positively  determined  by  any  defi- 
nition. Stbwell  and  Abbott  agree  that 
whatever  is  on  board  a  ship  for  tne  objects 
of  the  voyage  and  adventure  in  which  she 
is  engagea,  belonging  to  the  owners,  consti- 
tutes a  part  of  the  ship  and  her  appurte- 
nances, within  the  meaning  of  the  English 
statute  of  53  Geo.  III.  chap.  159." 

That  was  an  act  "to  liimt  the  responsibil- 
ity of  shipowners,"  and  provided  that  own- 
ers should  not  be  liable  "further  than  the 
value  of  their  own  vessel,  and  the  freight 
due  or  to  grow  due,"  and  in  several  clauses 
of  the  act  the  responsibility  was  referred  to 
as  limited  "to  the  value  of  the  ship  with 
sJl  her  appurtenances  and  freight." 

In  The  Dundee,  1  Hagg.  Adm.  109,  the 
question  arose  whether  the  value  of  certain 
fishing  stores  should  be  included.  Lord 
Stowell  held  that  it  should,  and  that  the 
word  "appurtenances"  distinguished  be- 
tween car^,  which  was  intend^  to  be  dis- 
posed of  at  the  foreign  port,  and  having  a 
merely  transitory  connection  with  the  ship, 
and  those  accompaniments  that  were  indis- 
pensable instruments,  without  which  the 
ship  could  not  perform  its  functions.  The 
owners  declaim  in  prohibition  in  the  King's 
Bench,  Qale  v.  Laurie,  5  Barn.  &  C.  156,  and 
Abbott,  Ch.  J.,  afterwards  Lord  Tenterden, 
announced  the  same  conclusion,  and,  among  o 
other  things,  said:  "The  fishing  stores g 
were  not*carried  on  board  the  ship  as  mer^* 
cbandise,  but  for  the  accomplishment  of  the 
objects  of  the  voyage;  and  we  think  that 
whatever  is  on  board  a  ship  for  the  object 
of  the  voyage  and  adventure  on  which  she 
is  engaged,  belonging  to  the  owners,  consti- 
tutes a  part  of  the  ship  and  her  appurte- 
nances within  the  meamng  of  this  act  [63 
Geo.  III.  chap.  159],  whether  the  object  be 
warfare,  the  conveyance  of  passengers  or 
eoods,  or  the  fishery.  This  construction 
furnishes  a  plain  and  intelligible  general 
rule;  whereas,  if  it  should  be  held  that 
nothing  is  to  be  considered  as  part  of  the 
ship  that  is  not  necessary  for  her  naviga- 
tion or  motion  on  the  water,  a  door  would 
be  opened  to  many  nice  questions,  and  much 
discussion  and  cavil." 

In  The  Witch  Queen,  3  Sawy.  201,  Fed. 
Gas.  No.  17,916,  Judge  Hoffman  held  that, 
where  a  vessel  was  supplied  with  a  diving 
bell,  air  pump,  and  other  apparatus  for  the 
accomplishment  of  the  enterprise  in  which 
she  was  about  to  engage,  the  lien  of  the 
materialmen  extended  to  all  articles  belong- 
ing to  the  owner,  which,  not  being  cargo, 
had  been  placed  on  board  for  the  objects 
and  purposes  of  the  voya^.  The  decision 
proceeded  on  our  8th  rule  in  admiralty,  re- 
ferring to  "suits  in  rem  against  a  ship,  her 
tackle,  sails,  apparel,  furniture,  boats,  or 
other  appurtenances;"  and  The  Dundee,  de- 
cided twenty  years  before  the  adoption  of 
the  rule,  was  cited  as  showing  the  sense  In 
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which  the  term  "appurtenances"  had  been 
oaed. 

To  be  sure^  the  words  tackle,  sails,  ap- 
parel)  boats,  appurtenances,  are  not  used  m 
Title  LIV.,  but  we  think  that  such  minute- 
ness was  unnecessary,  and  thai  the  words 
"ship  or  vessel  of  war  belonging  to  the  ene- 
my" are  sufficiently  compr&eneive  to  em- 
brace not  onljr  everythins  essential  to  the 
fihip's  navigation,  but  to  the  purposes  of  her 
existence. 

Necessarily,  there  is  nothing  in  the  dis- 
tinction attempted  to  be  drawn  between  the 
ship  and  her  "appliances  and  outfit;"  nor 
•can  we  concur  in  the  view  that  the  latter 
may  be  regarded  as  cargo  in  any  aspect. 

It  is  said  that  the  destroyed  hostile  ves- 
sel  of  war   should  be  held  the  subject  of 
bounty,  and  property  taken  from  her  the 
H  subject    of    prize    money,   because   bounty 
S  alone  would  be  an  inadequate  reward. 
•    •This,  even  if  true,  would  not  justify  us 
in  attributin£[  to  the  statute  a  scope  not 
permitted  by  its  terms. 

Section  4636  (U.  S.  Comp.  Stat.  1901,  p. 
3134)  is  couched  in  the  same  language  as 
when  enacted  July  17,  1862,  after  the  bat- 
tle between  the  Monitor  and  the  Merrimac 
had  admonished  us  of  the  impending  change 
In  the  construction  of  vessels  of  war,  yet 
the  bounty  provision  was  re-enacted  in 
1664,  and  incorporated  into  the  Revised 
Statutes,  and  while,  in  these  days,  the 
amount  of  bounty  may  seem  inconsiderable 
in  comparison  with  the  value  of  the  vessel 
destroyed,  we  must  take  the  statute  as  we 
find  itl 

8.  The  battle  of  Manila  was  fought  on 
the  1st  day  of  May,  and  on  the  3d  the 
enemy's  forces  evacuated  the  Cavite  arse- 
nal, which  was  taken  possession  of  by  a  land- 
ing party.  This  naval  station  contained  a 
considerable  amount  of  arms,  munitions, 
and  material,  for  the  repairing,  equipment, 
and  fitting  out  of  ships,  and  some  nonsea- 
going  boato  were  in  use  there.  The  proper- 
ty was  appraised  in  due  course;  some  of  it 
was  used  in  the  Navy  prior  to  the  exchange 
of  ratifications  of  the  treaty  of  peace,  and 
the  remainder  restored  to  Spain  thereafter. 
The  district  court  declined  to  adjudicate 
this  property  to  be  prize,  because  captured 
on  Ismd. 

These  were  naval  stores  taken  at  a  naval 
station,  by  a  naval  force,  as  the  result  of  a 
naval  engagement,  and  the  question  is 
whether  the  fact  that  they  were  taken  from 
a  navy  yard  instead  of  from  a  vessel  ren- 
dered the  statute  inapplicable. 

Generally  speaking,  forts,  cities,  lands 
taken  from  the  enemy,  are  called  conquests ; 
movables  taken  on  land,  booty;  on  the  hiffh 
seas,  prize.  And  the  high  seas  include 
coast  waters  without  the  boundaries  of  low- 
water  mark,  though  within  bays  or  road- 
steads,— waters  on  which  a  court  of  admir- 
alty has  jurisdiction.  United  States  v, 
Bo88,  1  Gall.  624,  Fed.  Gas.  No.  16,196. 

Mr.  Justice  Story  and  Mr.  Wheaton 
thought  that  the  jurisdiction  in  prize  ex- 
tended "as  well  to  ^oods  taken  on  land  by 
a  naval  force,  or  m  consequence  of  the 
operations  of  a  naval  force,  as  to  property 


captured  on  the  water."  Wheaton,  Cap- 
tures, 278;  Pratt's  Story,  Notes  on  Prize 
Courts,  28 ;  2  Wheat.  Appx.  1,  4  L.  ed.  281. 
Both  these  learned  autnors  cite  English 
authorities,  and  among  them  the  leiMingM 
case  of  lAndo  v.  Rodney,  2  Dougl.  613,  note.ei 

*  In  that  case  the  proper^  was  captured* 
on  the  island  of  St.  Eustatius,  and  a  writ 
of  prohibition  to  restrain  the  prize  court 
was  applied  for.  It  was  stated  that  the  only 
question  was  "whether  the  goods  being  tak- 
en on  land,  though  in  consequence  of  a  sur- 
render to  shi^s  at  sea,  excludes  the  only 
prize  jurisdiction  known  In  this  kingdom." 
The  question  was  answered  in  the  negative 
in  an  elaborate  opinion  and  the  rule  dis- 
charged. Ix)rd  Mansfield,  among  other 
thincs,  said:  "In  short,  every  reason 
whi<m  created  a  prize  court  as  to  thines 
taken  upon  the  high  seas,  holds  equally 
when  they  are  thus  taken  at  land.  The 
original  cause  of  takins  is  here  at  sea.  The 
force  which  terrified  tne  place  into  a  sur- 
render was  at  sea.  If  they  had  resisted, 
the  force  to  subdue  would  have  been  from 
the  sea.  Mr.  Piggott  candidly  said,  it 
would  be  spinnin?  very  nicely  to  contend, 
if  the  enemy  left  their  ship,  and  got  ashore 
with  money,  were  followed  upon  land,  and 
stripped  of  their  money,  that  this  would  not 
be  a  sea  capture.  I  agree  with  him,  but  I 
cannot  distinguish  tlmt  case  from  this. 
Both  takings  are  literally  upon  land.  In 
both,  the  prey  is,  as  it  were,  killed  at  sea, 
and  taken  upon  land.  Here  the  capture  of 
the  goods  on  land  is  the  immediate  conse- 
quence of  the  surrender  at  discretion  to  a 
sea  force.  Would  a  sum  paid  by  capitula- 
tion upon  land  have  made  it  a  sea  or  a  land 
prize?  Cut  bono,  should  all  this  subtlety 
be  spun,  when  the  reason  for  a  jurisdiction 
to  judge  a  capture  at  sea  and  such  a  cap- 
ture at  land  is  exactly  the  same  T" 

This  reasoning  shows  that  even  though 
the  general  proposition  may  have  been  stat- 
ed somewhat  broadly  by  Story  and  Wheats 
on,  circumstances  may  bring  particular 
cases  within  it,  and  that  mere  contact  with 
land  does  not  ipso  facto  exclude  jurisdiction 
in  prize. 

In  The  Siren,  13  Wall.  389,  $92,  sub  nom. 
United  States  Ships  of  War  y.  United 
States,  20  L.  ed.  605,  506,  Mr.  Justice 
Swayne,  speaking  for  the  court,  said: 
"While  the  American  colonies  were  a  part 
of  the  British  Empire,  the  English  mari- 
time law,  including  the  law  of  prize,  was 
the  maritime  law  of  this  country.  From 
the  close  of  the  Revolution  down  to  this 
time,  it  has  continued  to  be  our  law,  so  far 
as  it  is  adapted  to  the  altered  circumstan- 
ces and  condition  of  the  country,  and  has 
not  been  modified  by  the  proper  national  g 
authorities.''  e« 

*  It  was  there  decided  that  a  seagoing  ves-* 
sel  captured  by  the  Army  and  Navy  joint- 
ly was  not  subject  of  conaemnation  as  prize, 
and  that  only  captures  made  by  naval  force 
alone  were  so  subject.  "Whenever  a  claim 
is  set  up,"  said  the  oourt,  "its  sanction  by 
an  act  of  Congress  must  be  shown.  If  no 
such  act  can  be  produced,  the  alleged  right 
does  not  exist.'* 
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Hence,  eaptures  are  made  as  prize  for  the 
benefit  of  captors  when  th^  come  within 
the  scope  of  our  prize  statutes,  and  not 
otherwise. 

In  The  Bmulous,  1  Gall.  575,  Fed.  Gas. 
No.  4,479,  Mr.  Justice  Story  said:  "The 
admiralty,  therefore,  not  only  takes  cogni- 
zance of  all  captures  made  at  sea,  in  creeks, 
havens,  and  rivers,  but  also  of  all  captures 
made  on  Land  where  the  same  have  been 
made  by  a  naval  force,  or  l^  co-operation 
with  a  naval  force.  This  exercise  of  juris- 
diction is  settled  by  the  most  solemn  adju- 
dications." 

The  decree  in  The  Emulous  was  reversed 
in  Brown  v.  United  States,  8  Cranch,  110, 
8  L.  ed.  504,  but  that  was  on  the  ground  of 
the  unlawfulness  of  the  taking,  and  so  re- 
ferred to  by  Mr.  Justice  Gray  in  The  Pa- 
quete  Hahana,  175  U.  S.  711,  44  L.  ed.  332, 
20  Sup.  Ct  Rep.  200. 

In  United  States  v.  2601  Bales  of  Cotton, 
Woolw.  236,  Fed.  Gas.  No.  16,583,  an  officer 
of  the  Army  embarked  a  battalion  of  cav- 
alry on  vessels  of  the  United  States,  and  in 
the  service  of  the  government,  but  not  part 
of  the  naval  force,  and,  j^roceeding  bv  river 
and  by  land,  penetrated  into  a  certsin  dis- 
trict of  Mississippi  then  held  by  the  enemy, 
and  by  force  of  arms  overpowered  a  body  of 
hostile  troops  and  took  from  their  posses- 
sion 269^  bales  of  cotton,  which  were  subse- 
quently libelled.  And  Mr.  Justice  Miller, 
on  circuit,  held  that  the  cotton  was  cap- 
tured by  the  Army,  and  not  by  the  Navy, 
and  dismissed  the  libel.  While  Mr.  Justice 
Miller  there  remarked  that  the  result  of 
Brown  v.  United  States  was  "that  property 
on  land  is  not,  without  the  aid  of  the  stat- 
ute, liable  to  capture  and  condemnation  as 
prize  of  war,"  yet,  after  considering  many 
English  cases  at  some  length,  and  referring 
to  Ttie  Emulous  and  the  case  of  680  Pieces 
Merchandise,  2  Sprague,  233,  Fed.  Gas.  No. 
12,915,  he  said:  '^n  everjr  one  of  the  cases 
where  the  court  has  sustained  its  jurisdic- 
tion in  prize,  it  appears  that  the  force  mak- 
2  ing  the  capture,  or  co-onerating  in  the  act, 
ei  was  the  naval  arm,  or,  V^r  its  presence  and 
*  active  assistance  it*contributea  immediate- 
Ij  in  effecting  the  capture ;  that  it  operated 
from  the  sea;  that  the  place  captured  was 
an  island,  town,  or  fortress,  itself  estab- 
lished to  resist  naval  attack,  and  to  support 
and  succor  naval  expeditions,  and  accessible 
ht>m  the  sea,  so  that  the  attacking  squad- 
ron could  dii-ectly  brinff  to  bear  upon  it  the 
stress  of  its  armament?'  And,  referring  to 
property  captured  on  land  by  land  forces, 
he  added:  "However  desirable  it  may  be 
that,  in  a  war  between  nations,  there  should 
exist  a  tribunal  similar  to  the  prize  court, 
to  administer  the  law  of  nations  with  refer- 
ence to  property  captured  on  land,  we  find 
no  warrart  for  asserting  that  any  such  au- 
thority exists  in  the  admiralty  courts  of 
the  United  States,  unless  the  circumstances 
of  the  capture  show  some  element  of  a  force 
operating  from,  or  on,  the  water,  which 
would  bring  it  within  the  recognized  rules 
on  that  subject.** 

In  the  case  of  Mrs,  Alexander's  Gotton,  2 
Wan.  404«  sub  nom»  United  States  v.  Alex- 


ander, 17  L.  ed.  915,  a  joint  expedition  of 
gunboats  under  Rear  Admiral  Porter  and  a 
body  of  troops  under  Major  General  Banks 
proceeded  up  the  Red  River,  and,  during  its 
advance,  seventy-two  bales  of  cotton,  the 
private  property  of  Mrs.  Alexander,  were 
taken  from  her  plantation,  where  they  were 
stored  in  a  cotton  gin  house  about  a  mile  from 
the  river,  by  a  party  from  one  of  the  gun- 
boats. The  cotton  was  hauled  by  teams  to 
the  river  bank,  sent  to  Cairo,  libelled  as 
prize  of  war  in  the  district  court  for  the 
southern  district  of  Illinois,  Mav  18,  1804; 
claimed  by  Mrs.  Alexander;  sold  pendente 
lite,  and  the  proceeds  decreed  to  her.  The 
United  States  appealed  and  asked  the  rever- 
sal of  the  decree  and  the  condemnation  of 
the  cotton  as  maritime  prize.  This  court 
held  that  the  capture  was  justified  by  legis- 
lation and  by  public  poli<7,  but  that  the 
property  was  not  maritime  prize;  that 
there  was  no  authority  to  condemn  any 
property  as  prize  for  the  benefit  of  the  cap- 
tors except  under  the  act  of  July  17,  18G2 
(12  Stat,  at  L.  600,  chap.  204) ;  and  that 
as  the  second  section  of  that  act  provided 
that  "the  proceeds  of  all  ships  and  vessek^ 
and  the  goods  taken  on  board  of  then^ 
which  shall  be  adjudged  good  prize,"  should 
be  the  property  of  the  captors,  in  whole  or 
in  part,  propeiiy  on  land  was  excluded  from 
the  category  of  prize  for  the  benefit  of  cap-  g 
tors,  and  that  this  was  decisive  of  the  case  e« 
*B0  far  as  claims  of  captors  were  concerned.  * 
The  decree  was  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  the  libeL 

In  that  case  the  capture  was  the  result  of 
a  joint  expedition;  the  property  was  pri- 
vate property;  unprotected  and  stored  at  a 
distance  from  the  river;  valuable  for  do- 
mestic use,  and  so  valuable  as  to  be  of  pe- 
culiar assistance  to  the  enemy,  but  not  in 
any  sense  war  material. 

In  the  present  case  the  capture  was  mads 
by  naval  force  alone ;  the  property  was  pul^ 
he  property,  consisting  of  arms,  munitions^ 
and  naval  material;  in  a  naval  station  tak* 
en  through  the  operations  of  the  fleet  from 
the  sea. 

For  the  reasons  indicated  by  Mr.  Justice 
Miller,  in  harmony  with  the  observations  of 
Lord  Mansfield,  the  rulings  in  that  case  and 
in  The  Siren  are  not  controlling  in  this, 
and,  moreover,  the  terms  of  the  applicable 
statute  are  not  the  same. 

The  sections  constituting  Title  UV.  of  the 
Revised  Statutes  were  brought  forward 
from  the  act  of  June  30,  1864  (13  Stat,  ai 
L.  306,  chap.  174). 

Section  2  of  the  act  of  July  17,  1862,  rfr> 
fcrred  to  by  Mr.  Chief  Justice  Chase  in  the 
case  of  Mrs,  Alexander's  Cotton,  reads  as 
follows:  ''That  the  proceeds  of  all  ships 
and  vessels,  and  the  coods  taken  on  board 
of  them,  which  shall  be  adjudged  good 
prize,  shall,  when  of  equal  or  superior  force 
to  the  vessel  or  vessels  making  the  capture, 
he  the  sole  property  of  the  captors;  and 
when  of  inferior  force,  shall  be  divided 
equally  between  the  United  States  and  the 
oiticers  and  men  maldns  the  capture." 

This  section  was  identical  witn  $  6  of  the 
act  of  April  23,  1800,  and  was  expressly  re- 
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pealed  by  S  35  of  tbe  axrt  of  June  30,  1864, 
while  S  10  of  tlie  latter  act,  afterwards  $ 
4630  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  3132),  provided:  "That  the 
net  proceeds  of  all  property  condemned  as 
prize  shall,  when  the  prize  was  of  superior 
or  equal  force  to  the  vessel  or  vessels  mak- 
ing the  capture,  be  decreed  to  the  captors; 
and  when  of  inferior  force,  one  half  shall  be 
decreed  to  the  United  States  and  the  other 
half  to  the  captors;"  and  S  33:  •That  the 
e  provisions  of  this  act  shall  be  applied  to  all 
e«  captures  made  as  prize  by  authority  of  the 

•  United  States,  or  adopted  and  ratified  •ly 
the  President  of  the  United  States;"  which 
was  re-enacted  as  $  4613  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3126). 

The  effect  of  this  le^slation  was  not  to 
revive  §  5  of  the  act  oi  1800,  as  contended, 
nor  to  give  jurisdiction  in  admiralty  in  re- 
spect of  property  captured  on  land  by  land 
forces,  but,  if  the  lans^age  of  the  act  of 
1862  confined  the  rights  of  captors  to  the 
proceeds  of  ships  and  cargoes,  it  seems  clear 
that  the  language  of  the  act  of  1864,  that 
the  captors  should  be  entitled  to  "the  net 
proceeoB  of  all  property  condemned  as 
prize,"  operated  to  so  far  remove  the  re- 
striction as  to  permit  the  statute  to  extend 
to  other  property  fairly  coming  within  ac- 
cepted rules  of  prize. 

The  district  court  thought  the  words  in- 
adequate to  produce  this  result^  and  care- 
fully e':amined  other  sections  of  the  act  of 
1864,  which  referred  to  vessels  and  cargoes 
as  the  usual  subjects  of  prize.  But  we  should 
remember  that  that  statute,  and  Title  LIV., 
into  which  it  was  carried,  embraced  prize 
in  general,  and  that  vessels  and  their  car- 
goes most  frequently  constituted  prize  prop- 
erty brought  in  for  adjudication.  So  that 
in  making  provision  in  that  regard,  Con- 
gress was  obliged  to  use  such  terms  as  even 
to  give  color  to  the  ar^ment  that  an  en- 
emy's vessels  of  war  could  not  be  condemned 
at  all  for  the  benefit  of  captors,  and  that 
bounty  was  their  only  reward,  as  was  the 
case  under  the  act  of  1799  [1  Stat,  at  L. 
709,  chap.  24].  But  it  is  conceded  that  this 
is  not  so,  and  we  think  that  these  sections 
ought  not  to  be  given  the  restrictive  force 
attributed  to  them. 

We  are  also  unable  to  see  that  the  si|^- 
nificance  of  the  change  in  phraseology  is 
lessened  when  considered  with  the  other 
legislation  referred  to. 

The  act  of  March  12,  1863  (12  Stat  at 
L.  820,  chap.  120),  provided  for  the  collec- 
iaon  of  all  abandoned  or  captured  property 
in  insurrectionary  districts,  and  "that  such 
property  shall  not  include  any  kind  or  de- 
scription which  has  been  used,  or  which  was 
intended  to  be  used,  for  waging  or  carrying 
on  war  against  the  United  States,  such  as 
arms,  ordnance,  ships,  steamboats,  or  other 
water  craft,  and  the  furniture,  foraee,  mil- 
itary supplies,  or  munitions  of  war."  Sec- 
^tion  7  read:  "That  none  of  the  provisions 
dof  this  act  shall  apply  to  any  lawful  mari- 

*  time  prize  by  themaval  forces  of  the  United 
States."  The  property  excepted  had  been 
declared  "lawful  subject  of  prize  and  cap- 
ture wherever  found;"  and  it  was  made  the 


duty  of  the  President  "to  cause  the  same  to 
be  seized,  confiscated,  and  condemned,"  by 
the  confiscation  act  of  August  6,  1861  (12 
Stat,  at  L.  319,  chap.  60).  This  act  re- 
ferred to  property  taken  when  used,  or  in- 
tended to  be  used,  in  waging  war  against 
the  United  States,  while  the  act  of  1863  re- 
ferred to  property  not  so  used  or  intended 
to  be. 

By  the  2d  section  of  the  act  of  March  3, 
1863,  "further  to  regulate  proceedings  in 
prize  cases"  (12  Stat,  at  L.  759,  chap.  86), 
it  was  provided  that  "any  captured  vessel, 
any  arms  or  munitions  of  war,  or  other  ma- 
terial," might  be  taken  "for  the  use  of  the 
government,"  and  the  value  deposited  in  the 
Treasury  of  the  United  States,  and  for  prize 
proceedings.  This  act  was  expressly  re- 
pealed by  §  35  of  the  act  of  June  30,  1864, 
§  10  of  which  act,  as  already  seen,  pro- 
vided that  the  captors  might  share  in  the 
net  proceeds  of  all  property  condemned  as 
prize. 

Section  7  of  the  act  of  July  2,  1864  (13 
Stat,  at  L.  377,  chap.  225),  reads:  "That 
no  property  seized  or  taken  upon  any  of  tha 
inland  waters  of  the  United  States  by  the 
naval  forces  thereof  shall  be  regarded  as 
maritime  prize;  but  all  property  so  seized 
or  taken  shall  be  promptly  aelivered  to  the 
proper  oiUcers  of  tne  courts,  or  as  provided 
in  this  act  and  in  the  said  act  approved 
March  twelve,  eighteen  hundred  and  sixty- 
three."  These  various  acts  growing  out  of 
the  civil  war  cannot  be  regarded  as  having 
any  important  bearing  on  the  act  of  June 
30,  1864,  and  Title  l3v.,  in  so  far  as  the 
particular  modification  of  the  act  of  1802 
IS  concerned. 

And  neither  these  acta,  nor  {$  5308  to 
5311  (U.  S.  Comp.  Stat.  1901,  p.  3614),  in 
respect  of  inaurrection,  and  f  9  of  S  563  (U. 
S.  Comp.  Stat.  1901,  p.  457),  and  K  6  of  « 
629,  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  504),  affect  the  result  we  have 
reachea. 

In  our  opinion  it  would  be  spinning  alto- 
gether too  nicely  to  hold  that  because  enemy 
property  on  land  cannot  be  taken  in  prize 
by  land  operations,  public  property  de- 
signed for  nostile  uses^  and  stored  on  the 
sea  shore  in  an  establishment  for  facilitat- 
ing naval  warfare,  might  not  be  made  prize, 
under  the  statute,  when  captured  by  naval  go 
forces  operating  directly  from  the  sea.  Jj 

•  But  while  the  property  in  question  was,^ 
in  general,  susceptible  of  condemnation  in 
prize,  it  was,  nevertlieless,  taken  subject  to 
the  exercise  of  the  power  of  restitution.  The 
right  of  the  government  is  supreme,  and 
when,  in  its  judgment,  the  public  interest 
demands  it,  prizes  may  be  restored,  and  the 
courts  cannot  proceed  to  condemnation. 

In  The  EUehe,  5  C.  Rob.  173,  Lord  Stow- 
ell,  then  Sir  William  Scott,  decided  that  up 
to  the  period  of  final  condemnation,  the 
Crown  can,  by  virtue  of  its  prerogative,  re- 
store a  prize  to  the  enemy  from  whom  it 
has  been  captured,  and  may  take  this  step 
witliOut  consulting  the  captors. 

The  principle  is  fuUv  discussed  and  sus- 
tained by  unanswerable  reasoning,  and  is 
not  shaken  by  his  subsequent  observations 
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in  The  8t.  Ivan,  Edw.  Adm.  S76.  that  "cap- 
tors bring  in  their  prizes  Bubject  [in  all 
cases]  to  such  interposition  on  the  part  of 
the  Crown;  but  it  is  of  very  rare  occur- 
rence, and  speaking  with  all  due  reverence 
ought  to  be  of  rare  occurrence,  and  only 
under  very  special  circumstances;  as,  for  in- 
stance, where  the  detention  of  the  vessel 
may  he  detrimental  to  the  general  interests 
of  the  country." 

Until  condemnation,  cantors  acquire  no 
absolute  ri^ht  of  properly  m  a  prize,  though 
then  the  right  attaches  as  of  the  time  of  the 
capture,  and  it  is  for  the  government  to  de- 
termine when  the  public  interests  require  a 
diiTerent  destination.  In  respect  of  what- 
ever was  restored  under  the  treaty  with 
Spain,  the  government  must  be  regarded  as 
absolved  from  liability. 

It  further  follows  from  the  views  we  en- 
tertain as  justifying  condemnation  of  a 
portion  of  this  property,  that  the  capturing 
naval  force  must  be  held  to  have  heen  su- 
perior within  the  contemplation  of  the  stat- 
ute, according  to  previous  decision. 

4.  The  libS  was  amended  some  months 
after  it  was  filed,  so  as  to  cover  certain 
cascoes,  or  small  native  boats,  and  also  two 
floating  derricks  or  wrecking  boats,  the 
property  of  private  citizens  residing  in  the 
Fhiiippine  islands.  These  cascoes  appear 
to  have  been  large  barges,  propelled  by 
sweeps  and  by  poling,  of  from  30  to  60  tons 
capacity,  of  the  value  of  from  $1,500  to 
$1,800,  Mexican,  each,  and  used  in  discharg- 
ing cargoes.  The  wrecking  boats  were  flat 
^  boats,  the  largest  being  40  feet  lonff  and  15 
Ijfeet  broad.  They  had  no  means  of  propul- 
•  sion,  were^not  seagoing  boats  in  any  sense, 
and  could  only  be  used  in  comparatively 
smooth  water.  All  these  boats  may  have 
been  the  private  property  of  Filipinos,  but 
that  is  not  clear. 

It  may  well  be  doubted  if  these  craft  came 
within  the  words  ''ship"  or  "vessel"  as  used 
in  Title  LIV.  Whether,  in  thts  circum- 
stances, they  could  justly  be  treated  as  tech- 
nically enemy  property,  is  a  question  not  so 
presented  as  to  require  discussion.  They 
were  put  to  public  use  by  the  commanding 
offioer,  but  what  ultimately  became  of  them 
does  not  appear  from  the  record.  If  resti- 
tution was  made,  they  have  ceased  to  be 
within  the  jurisdiction.  And  in  any  view, 
we  are  of  opinion  that  they  came  within 
the  considerations  set  forth  in  The  Paquete 
ndbana,  175  U.  S.  677,  44  L.  ed.  320,  20 
Sup.  Ct.  Rep.  200;  and  that  the  district 
court  rightly  held  that  they  were  not  sub- 
ject to  condemnation. 

We  are  of  opinion  that  the  district 
court  committed  no  error  in  its  decree  in 
respect  of  the  Don  Juan  de  Austria,  the  Isla 
de  Cuba,  and  the  Isla  de  Luzon,  and  the 
property  taken  from  them,  as  well  as  the 
vessels  captured  and  their  appurtenances, 
or  in  respect  of  the  lighters  and  wrecking 
boats,  but  that  a  share  in  a  portion  of  the 
naval  stores  and  material  captured  in  the 
Gavite  arsenal,  and  the  boats  pertaining 
thereto,  should  have  been  awarded,  and  that 


the  decree  should  not  have  included  prop- 
erly taken  from  vessels  sunk  and  destroyed. 

And  this  brings  us  to  consider: 

5.  The  decree  dismissing  the  intervention 
of  Stovell. 

This  vrvL9  an  intervening  libel  filed  by  Ed- 
ward F.  Stovell  as  captain  of  the  Nanshan, 
on  behalf  of  its  officers  and  crew,  as  well  as 
himself,  seeking  to  participate  in  the  prise 
money  that  mi^ht  be  awarded  on  the  main 
libel.  Stovell  had  previousljr  made  an  ap- 
plication in  the  court  of  claims  to  partici- 
pate in  the  bounty  awarded  for  vessels  de- 
stroyed, under  §  4635  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  3134), 
which  was  dismissed  by  that  court.  36  Ct. 
CI.  392. 

The  record  in  the  court  of  claims  was 
made  the  record  in  the  district  court  on  the 
intervention  of  Stovell,  and  forms  part  of 
the  record  on  this  appeal.  The  facts  are 
correctly  summarized  by  Weldon,  J.,  in  the© 
opinion  of  the  court  of  claims,  as  follows:  § 
•  "Tlie  facts  found  by  the  court  show  that* 
the  claimant  was  captain  or  master  of  the 
original  crew  of  the  Nanshan,  which  was  a 
British  merchant  vessel,  purchased  by  Ad- 
miral Dewey  at  Hong  Kong,  under  author- 
ity of  the  Secretary  of  the  Navy^  in  April, 
1898.  The  vessel  was  not  commissioned, 
but  was  registered  as  an  American  steamer, 
and  the  original  crew  was  shipped  in  the 
American  merchant  service.  The  crew  were 
employed  to  handle  the  cdiip,  and  the  offi- 
cers and  men  were  promised  and  received 
double  the  wages  they  had  theretofore  been 
paid  in  the  British  merchant  service.  They 
were  not  rated  in  the  United  States  Navy, 
and  the  double  wages  were  not  the  rates  of 
pay  fixed  by  the  President  under  authority 
of  Rev.  Stat.  §  1669.^  The  arrangement  as 
to  the  employment  and  payment  of  the  crew 
was  the  result  of  an  agreement  made  by  Ad- 
miral Dewey  with  the  original  officers  of  the 
Nanshan.  A  monthly  list  of  the  names  and 
wages  of  the  crew,  in  Mexican  money,  was 
made  by  the  original  captain  or  master,  the 
aggregate  amount  of  which  was  received  by 
him  from  the  pay  inspector  of  the  fleet  in 
a  lump  sum,  reduced  to  the  value  of  Amen* 
can  gold,  which  money  the  captain  distril^ 
uted  to  his  original  crew. 

'^ Admiral  Dewey  placed  on  board  a  naval 
officer,  Lieut.  Benj.  W.  Hodges,  and  four  en- 
listed men,  and  two  mounted  1 -pounder 
guns.  The  master  of  the  Nanshan,  Capt. 
Edwin  F.  Stovell,  remained  on  board,  and 
under  him  were  shipped  the  seamen,  as 
aforesaid.  The  naval  officer  exercised  con- 
trol over  the  vessel  and  gave  all  orders  con- 
cerning her.  The  merdiant  captain  was 
merely  his  executive  officer,  being  familiar 
with  the  crew.  The  Nanshan  did  not  ap- 
proach the  Spanish  fleet  during  the  battle 
of  Manila  near  enough  to  enable  her  to  be 
of  any  service.  The  guns  were  mounted  on 
her  as  a  protection  from  boat  attacks,  but 
not  for  ofl'ensive  operations.  At  the  time 
and  during  the  battle  of  Manila,  Lieut. 
Benj.  W.  Hodges  had  been  detailed  as  afore- 
said with  four  men  of  the  Navy  for  duty  en 

^  U.  1.  Oomp.  8t  IMl,  p,  1071. 
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aaid  vessel,  and  was  so  engased  on  said  vea- 
sel  as  above  stated  at  and  during  the  time 
of  the  battle.  The  Nanshan  was  loaded 
with  3,000  tons  of  coal.  The  Raleigh  was 
^detailed  as  a  special  guard  in  case  the  re- 
OD  serve  division  was  attacked  separately  by 

•  the  enemy.  •  The  duty  of  the  naval  captain 
on  said  ship  was  to  take  general  charge  of 
the  vessel,  execute  all  orders  from  the  flag- 
ship controlling  the  movements  of  the  Nan- 
shan,  the  handling  of  the  guns,  and  the  sig- 
naling, but  not  to  interfere  wi.h  the  inter- 
nal management  and  discipline  of  the  ship, 
and  such  things  sm  loading  and  discharging 
cargo. 

''After  the  vessel  was  bought  by  Admiral 
Dewey,  the  Nanshan  crossed  the  China  sea 
with  the  tleet  and  was  a  part  thereof.  She 
kept  her  position  in  the  fleet.  After  the 
fleet  stopped  at  Subig  bay  the  Admiral  or- 
dered her  commander  to  come  on  board  the 
flagship  for  his  final  orders,  aftenvards  re- 
turning to  the  Nanshan.  The  fleet  started 
in  single  column,  the  Olympia  leading,  fol- 
lowed by  the  Baltimore,  the  Raleigh,  the  Pet- 
rel, the  Concord,  the  Boston,  the  McCul- 
lough,  the  Nanshan,  and  Zafiro,  passing  the 
forts  in  that  order.  The  forts  on  the  south 
side  of  the  channel  fired  upon  the  fleet  as 
they  were  entering  Manila  bay,  and  the 
Ifanshan  passed  tiirough  that  flre.  The 
Nanshan  was  in  reserve  during  the  action, 
^tbin  signaling  distance.  Sne  had  on 
•board  two  1 -pounders,  taken  from  the  Olym- 
pian with  3dO  rounds  of  ammunition  for 
-those  guns;  also  11  rifles  from  the  Raleigh, 
«nd  11  revolvers,  with  a  suitable  amoujit  of 
junraunition,  and  two  boats  rigged  ready  to 
jlower  to  pick  up  men  if  it  was  found  neces- 
«ary  to  do  so.  The  Nanshsji  was  a  heavr 
ship,  being  loaded  to  the  underwriters'  mark 
with  coal. 

(  ''At  the  time  and  during  the  battle  of 
Hanila  the  Nanshan  was  between  4  and  5 
miles  of  the  Spanish  fleet  engaged  in  that 
action.  I^e  was  within  signaling  distance 
of  the  fleet  that  effected  the  destruction  of 
the  Spanish  vessels,  but  was  not  in  such 
oonditAon  as  to  afford  efl'ective  aid,  her  guns 
not  being  able  to  produce  any  effect  upon 
the  Spanish  vessels;  she  was  ordered  to  lay 
off  in  the  bay,  dear  of  the  fleet;  she  could 
not  have  been  brought  within  effective 
range,  because  her  guns  were  too  light." 

Section  4614  (U.  S.  Comp.  Stat.  1901,  p. 
3126)  provides:  "The  term  'vessels  of  the 
Navy,'  as  used  in  this  title,  shall  include 
all  armed  vessels  officered  and  manned  by 
the  United  States,  and  under  the  control  of 
the  Department  of  the  Navy." 

^      Section  4632  <U.  S.  Comp.  Stat.  1901,  p. 

fi  9133:     "All  vessels  of  the  Navy  within  sig- 

•  nal^distaooe  of  the  vessel  or  vessels  making 
the  capture,  under  such  circiunstanoes  and 
in  sucn  condition  as  to  be  able  to  render 
effective  aid,  if  required,  shall  share  in  the 
prize;  and  in  case  of  vessels  not  in  the 
Navy,  none  shall  be  entitled  to  share  except 
tbe  vessel  or  vessels  mskinff  the  captures; 
In  whidi  t«nn  shall  be  indoobd  ▼saeels  prM- 
«■!  at  aa 


The  court  of  claims  held,  on  the  faets^ 
that  the  Nanshan  was  not  at  the  time  ol 
the  battle  of  Manila  in  such  a  condition  aa 
to  enable  her  to  render  effective  aid,  if  re- 
quired; that  she  was  performing  the  func- 
tions of  a  collier,  to  be  protected  instead  of 
to  act  aggressively ;  that  her  crew  hr.d  never 
been  enlisted  in  the  Navy,  but  had  been 
employed  simply  to  perform  manual  labor; 
that  Uie  two  1 -pounders  and  the  small  arms 
she  had  on  board  were  for  purposes  of  de- 
fense rather  than  attack;  that  ''she  was  not 
kept  in  the  relation  which  she  sustained  to 
the  engagement  for  strategic  purposes,  but 
for  the  purpose  of  protection  to  herself, 
and  the  incident  protection  of  the  rest  of 
the  fleet  as  the  source  of  their  coal  supply;" 
and  that  she  could  not  participate  in  prize 
money  awarded  under  S  4632  (U.  S.  Comp. 
Stat.  1901,  p.  3133). 

By  the  5th  clause  of  §  4631  (U.  S.  Comp. 
Stat.  1901,  p.  3133),  which  treats  of  the  dis- 
tribution of  prize  money,  after  certain  de- 
ductions the  remainder  is  to  be  distributed 
"among  all  others  doin^  duty  on  board,  in- 
cluding the  fleet  captain,  and  borne  upon 
the  books  of  the  ship,  in  proportion  to  their 
respective  rates  of  pay  in  the  service;"  and 
under  S  1569  (U.  S.  Comp.  Stat.  1901,  p. 
1078 )  the  pay  to  petty  officers,  seamen,  and 
others  must  be  fixed  by  the  President.  The 
court  of  claims  further  decided  that  as  in- 
terveners were  shipped  and  not  enlisted,  and 
their  pay  had  not  been  flxed  by  the  Presi- 
dent, out  was  a  matter  of  agreement  with 
the  officer  who  shipped  them,  this  furnished 
an  additional  reason  for  holding  that  they 
were  not  entitled  to  share  in  the  prize 
money. 

It  is  agreed  that  the  decision  as  to  the 
Nanshan  determines  the  case  of  the  Zaflro. 

The    district   court   adjudged    "that   the 
Nanshan  and   Zafiro,  not  participating  in 
any  of  said  captures,  and  not  being  armed 
vessels  of  the  United  States  within  signal 
distance  of  the  vessel  or  vessels  making  the^ 
capture,  under  such  circumstances  and  inj^ 
^Buch  conditions  as  to  be  able  to  render  ef-* 
fective  aid,  if  required,  are  not  entitled  to 
share  in  any  of  the  prize  property ." 

Notwithstanding  the  ingenious  argument 
on  behalf  of  the  intervention,  we  are  not 
able  to  arrive  at  any  different  conclusion, 
and  to  hold  that  the  Nanshan  and  Zafiro 
were  part  of  the  fighting  force  of  the  Navy 
in  the  battle,  or  present  under  such  circum- 
stances and  in  such  condition  as  to  be  able 
to  render  effective  aid  in  that  engagement, 
as  prescribed  by  the  statute.  They  partici- 
pated neither  actually  nor  constructively  in 
the  captures. 

The  rights  to  share  of  the  commissioned 
officers  and  enlisted  men  of  the  United 
States  Navy  on  board  these  two  vessels  de- 
pend on  other  considerations. 

r^e  decree  of  the  Supreme  Court  of  the 
District  of  ColumUa  on  the  infervening 
Ubel  U  affirmed.  The  decree  on  the  libel  is 
revereed  and  the  cause  remanded,  with  di- 
rections to  enter  a  decree  in  accordance 
wtth  this  opinion. 
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UNITED  STATEa 

Courts — juHsdiction  of  dUtriei  eourP-^ae- 
tion  to  reoovor  penalty — additioniU  turn 
collected  from  importer  for  undervalue- 
tion. 

The  "further  snin,"  cqaal  to  2  per  cent  of  the 
appraltteU  value  of  imported  merchandise 
for  each  1  per  cent  that  such  appraised  val- 
ne  exceeds  the  Talue  declared  In  the  entry, 
which,  under  the  customs  admlnistratiye  act 
of  June  10.  1890,  f  7  (26  Stat  at  L.  131, 
chap.  407,  U.  8.  Comp.  SUt.  1001,  p.  1802) 
may  be  collected  from  an  importer  for  un- 
dcnraluatlon  **in  addition  to  the  duties  im- 
posed by  taw>"  is  a  penalty,  and  exclusive 
jurisdiction  of  a  suit  to  recover  such  sum 
is,  therefore,  by  17.  &  Rev.  Stat,  f  663  (U. 
a  Comp.  Stat.  1901,  p.  455),  vested  in  the 
district  courts  of  the  United  States. 

[No.  06.] 

Argued  November  4,  IdOt,    Decided  Febru- 
ary eS,  190S. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presentin|^  a  auestion  as  to 
the  jurisdiction  of  a  United  States  Circuit 
Court  of  an  action  to  recoTer  the  "further 
■urn"  imposed  by  the  customs  administra- 
tive act  on  an  importer  for  undervaluation, 
'In  addition  to  the  duties  imposed  l^  law." 
Atistcered  in  the  negative. 
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e  Statement  by  Mr.  Justice  Peokliamt 
•  *This  case  comes  before  the  court  upon  a 
Mrtificate  from  the  United  States  circuit 
court  of  appeals  for  the  second  circuit.  The 
certificate  contains  the  following  statement: 
''In  February  and  March,  1B96|  Kudolph 
Helwig,  plaintiff  in  error,  made  three  cer- 
tain ijoportations  of  wood  pulp  into  the 
United  States,  entering  the  same  at  the  cus- 
tom house  at  the  port  of  New  York.  As  the 
facts  are  substantially  the  same  in  respect 
to  each  importation,  except  as  to  values, 
•mounts,  date,  etc.,  they  are  spoken  of  here- 
in as  one  importation. 

"At  the  time  when  said  wood  pulp  was 
imported  the  duty  imposed  by  law  on  wood 
pulp  was  ten  (10)  per  centum  ad  valorem 
(par.  303,  act  of  August  27,  1804  [28  Stat, 
at  I..  632,  chap.  349]). 

"Upon  making  the  entries  at  the  custom 
house,  Helwig  declared  the  invoice  and  mar- 
ket value  to  be  marks  191  per  ton;  the  ag- 
gregate invoice  value  of  all  three  importa- 
tions was  $13,252  in  United  States  cur- 
rency; at  the  time  of  making  the  entries 
Helwig  paid  to  the  collector  of  customs 
$1,325.20,  being  the  duty  upon  said  wood 
pulp  at  the  rate  of  ten  (10)  per  centum  ad 
valorem  based  upon  the  invoice  value. 

"The  merchandise  was  thereafter  ap- 
praised by  the  United  States  appraiser,  as 
provided  in  $  7  of  the  act  of  June  10,  1890 
(26  Stat  at  L.  131,  chap.  407,  U.  S.  Comp. 
Stat.  1001,  p.  1802),  who  reported  that  the 
foreign  market  value  of  said  wood  pulp  was 


marks  203.70  per  ton;  Helwig  thereupon  r»> 
quested  a  reappraisement  oj  a  united 
States  general  appraiser,  in  accordance  with 
S  13  of  the  act  of  June  10,  1890  [26  Stat, 
at  L.  136,  chap.  40/,  U.  S.  Comp.  Stat.  1901, 
p.  1932],  a  reappraisement  was  nad,  and  the 
United  States  general  appraiser  reappraised 
the  market  value  of  said  wood  pulp  ai 
marks  246  per  ton  net;  thereupon  Helwig 
appealed  to  the  board  of  United  States  gen- 
eral appraisers,  in  accordance  with  said  I 
13  of  the  act  of  June  10,  1890,  and  said 
board  affirmed  the  decision  of  the  United 
States  general  appraiser,  thereby  deciding 
that  the  foreisn  market  value  of  said  wooa 
pulp  was  marKs  245  per  ton  net,  and  mak^ 
mg  an  advance  over  ttie  invoice  and  entered 
value  of  over  27  per  centum.  ^ 

"Thereupon  the  collector  of  customs  liqui-g 
dated  said  entries,* fixing  the  dutiable  value* 
of  all  of  said  merchandise  at  $16,792.20, 
and  computing  the  duty  thereon  at  the 
rate  of  10  per  centum  at  $1,679.20,  and 
made  demand  upon  said  Helwig  for  the  sum 
of  $354,  being  the  difference  between  the 
amount  already  paid  by  Helwig  and  the 
amount  of  duty  at  the  rate  of  ten  (10)  per 
centum  ad  valorem  found  to  be  due  on  said 
final  reappraisement;  thereafter  Helwig 
paid  the  sum  of  $354,  and  that  amount  la 
not  in  question  on  this  appeal. 

"At  the  time  the  collector  of  customa 
found  said  additional  sinn  of  $354  to  be 
due,  as  aforesaid,  he  also  found  and  decided 
that  there  was  due  from  Helwig  to  the 
United  States  the  further  sum  of  nine  thou- 
sand and  sixty-seven  dollars  and  sixty-eight 
cents  ($9,0b7.68),  and  made  demand  for 
said  amount,  said  amount  being  the  further 
sum  in  addition  to  the  duties  imposed  by 
law,  ascertained,  and  fixed  as  provided  in 
§  7  of  the  said  act  of  June  10,  1&90,  being 
2  per  centum  of  the  total  appraised  value 
of  said  merchandise  for  each  1  per  centum 
that  such  apipraised  value  exceeded  the 
value  declared  in  the  entry. 

"Before  the  commencement  of  this  actioD 
Helwig  duly  presented  his  petition  to  the 
United  States  district  court  for  the  southern 
district  of  New  York,  claiming  that  said 
sum  of  nine  thousand  and  sixty-seven  dol- 
lars and  sixty-eight  cents  ($9,067.08)  waa 
a  penalty,  and  praying  that  the  district 
judge  would  cause  an  investigation  of  the 
facts  to  be  made,  in  accordance  with  f  5292 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  3004)  and  §$17  and  18  of  the  act 
of  June  22,  1874  (18  Stat,  at  L.  186,  chap. 
391,  U.  S.  Comp.  Stat  1901«  p.  3606),  and 
cause  the  facts  to  be  stated  and  transmitted 
to  the  Secretary  of  the  Treasury,  and  pray- 
ing that  said  penalty  be  remitted'  on  the 
ground  that  it  had  been  incurred  without 
wilful  negligence  or  intent  to  defraud. 

"The  said  district  judge  caused  such  sum-^ 
mary  investigation  to  be  made,  and  a  state- 
ment of  the  facts  shown  thereon  was  duly 
transmitted  to  the  Secretary  of  the  Treas- 
ury, who,  thereafter,  and  on  the  6th  day  of 
July,  1898,  found  and  decided  that  said  pen- 
alties had  been  incurred  without  wilful  x 
negli^nce  or  intention  of  fraud  on  the  part  § 
of  said  Helwig,    and    thereupon 'mitigated  • 
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the  penalties  to  one  half  of  the  amount 
thereof,  namely,  $4,533.84. 

"Subsequently  the  collector  of  customs  re- 
liquidated  said  entries,  reducing  the  amount 
of  said  further  sum  to  $4,533.84,  and  again 
made  demand  upon  Helwig  for  payment.  As 
Helwig  did  not  pay  the  amount,  suit  was 
commenced  against  him  in  the  circuit  court 
for  the  southern  district  of  New  York  on 
the  24th  of  August,  1898.  Upon  learning 
of  the  pendency  of  that  suit*  nowever,  the 
Secretary  of  the  Treasury  advised  the  col- 
lector that  he  revoked  his  decision  of  the 
6th  of  July,  1898,  and  directed  the  collector 
to  reliquidate  the  entries  at  the  original 
amount  and  to  request  the  United  States  at- 
torney to  institute  suit  for  nine  thousand 
and  sixty-seven  dollars  and  sixty-eight  cents 
($9,067.68). 

"The  collector  followed  these  instructions 
and  again  reliquidated  the  entries  accord- 
ingly. 

"The  suit  then  pending  was  discontinued 
and  the  present  action  be^n,  including  the 
full  amount  of  the  penalty,  namely,  nine 
thousand  and  sixty-seven  dollars  and  sixty- 
eight  cents  ($9,067.68). 

"The  case  was  tried  at  the  circuit  court 
upon  an  asreed  statement  of  facts. 

"Upon  uie  reading  of  the  agreed  state- 
ment of  facts,  the  plaintiff  in  error  moved 
to  dismiss  the  complaint  and  for  the  direc- 
tion of  judgment  in  his  favor  on  the  ground 
that  the  action  was  to  recover  a  penalty  or 
penalties  arising  under  the  customs  laws, 
and  that  under  9ie  provisions  of  8S  629  and 
663  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  pp.  603,  456)  the  United  States 
circuit  court  nad  no  jurisdiction  in  such  an 
action.  The  motion  was  denied  and  plain* 
tiff  in  error  duly  excepted. 

"The  court  subsequently  directed  judg- 
ment in  favor  of  the  United  States  for  the 
amount  of  nine  thousand  and  sixty-seven 
dollars  and  sixty-eight  cents  ($9,067.68), 
together  with  interest  and  costs. 

"The  defendant  thereafter  sued  out  his 
writ  of  error  to  this  court. 

'The  sum  for  which  judgment  was  ren- 
cdered,  namely,  nine  thousand  and  sixty- 
?  seven  dollars  and  sixty-eight  cents*  ($9,067. - 
68),  being  the  'further  sum'  accruing  'in 
addition  to  the  duties  imposed  by  law,' 
upon  wood  pulp,  under  the  provisions  of  S 
7  of  the  act  of  June  10,  1890." 

Upon  these  facts  the  court  has  asked  the 
following  question: 

"Has  the  United  States  circuit  court  ju- 
risdiction of  an  action  to  recover  the  afore- 
said 'further  sum'  accruing  'in  additon  to 
the  duties  imposed  by  law,^  under  the  pro- 
visions of  8  7  of  the  act  of  June  10,  1890 
(26  Stat,  at  L.  131,  chap.  407,  U.  S.  Comp. 
Stat.  1901,  p.  1892)  ?" 

if r.  Henry  W.  Rndd  for  plaintiff  in  er- 
ror. 

Assiatant  Attorney  General  Hoyt  and 
Iff.  Jamea  A.  Finch  for  defendant  in  error. 

Mr.  Justice  Peokluun,  after  making  the 


I  foregoing  statement  of  facts,  delivered  the 
I  opinion  of  the  court: 

That  part  of  §  7  of  the  customs  adminis- 
trative act  of  1890  (26  Stat  at  L.  131,  134, 
chap.  407,  U.  S.  Comp.  Stat.  1901,  p.  1892), 
which  relates  to  the  question  involved  ino 
this  case  is  set  forth  in  the  margin.!  g 

*By  §  629,  Revised  Statutes  (U.  S.  Comp.* 
Stat.  1901,  p.  603),  subdivisions  dd  and  4th, 
jurisdiction  is  granted  to  the  circuit  court 
of  all  suits  at  common  law  wliere  the 
United  States,  or  any  officer  thereof,  suing 
under  the  authority  of  any  act  of  Congress, 
are  plaintiffs,  and  of  all  suits  at  law  or 
equify,  arising  under  any  act  providing  for 
revenue  from  imports  or  tonnage,  except 
suits  for  penalties  and  forfeitures. 

Under  tnis  section  the  plaintiffs  claim  the 
circuit  court  had  jurisdiction  in  this  action 
as  one  at  common  law,  etc,  or  as  one  aris- 
ing under  any  act  providing  for  revenue, 
and  not  being  one  for  a  penalty  or  forfeit- 
ure. 

By  S  663,  Revised  Statutes  (U.  8.  Comp. 
Stal.  1901,  p.  466),  jurisdiction  is  conferred 
upon  the  district  court  in  various  cases,  the 
3d  subdivision  of  which  section  gives  it  ju- 
risdiction of  all  suits  for  penalties  and  for* 
feitures  incurred  under  any  law  of  the 
United  States. 

It  has  been  heretofore  held  that  the  aofc 
conferred  exclusive  jurisdiction  upon  the 
district  court  in  suits  for  penalties  or  for^ 


tSec.  7.  .  .  •  And  the  collector  within 
whose  district  any  merchandise  maj  be  im- 
ported or  entered,  whether  the  same  has  been 
actually  purchased  or  procured  otherwise  than 
bj  purchase,  shall  cause  the  actual  market 
value  or  wholesale  price  of  such  merchandise 
to  be  appraised;  and  If  the  appraised  value  of 
an  J  article  of  Imported  merchandise  shall  ex- 
ceed by  niore  than  ten  per  centum  the  value  de* 
clared  In  the  entry,  there  shall  be  levied,  col- 
lected, and  paid.  In  addition  to  the  duties  Im- 
posed by  law  on  such  merchandise,  a  further 
sum  equal  to  two  per  centum  of  the  total  ap- 
praised value  for  each  one  per  centnm  that 
such  appraised  value  exceeds  the  value  de- 
clared in  the  entry;  and  the  additional  duties 
shall  only  apply  to  the  particular  article  or  ar- 
ticles In  each  Invoice  which  are  undervalued; 
and  If  such  appraised  value  shall  exceed  the 
value  declared  In  the  entry  more  than  forty 
per  centum,  such  entry  may  be  held  to  be  prs* 
sumptlvely  fraudulent,  and  the  collector  of 
cnstuins  may  seize  such  merchandise  and  pro- 
ceed as  In  cases  of  forfeiture  for  violations  of 
the  customs  laws ;  and  in  any  legal  proceedings 
which  rany  result  from  stich  selsure  the  fact 
of  such  undervaluation  shall  be  presumptive 
evidence  of  fraud,  and  the  burden  of  proof 
shall  be  on  the  claimant  to  rebut  the  same, 
and  forfeiture  shall  be  adjudged  unless  he  shall 
rebut  said  presumption  of  fraudulent  Intent  by 
sufficient  evidence:  Provided,  That  the  for- 
feitures provided  for  In  this  section  shall  apply 
to  the  whole  of  the  merchandise  or  the  value 
thereof  In  the  case  or  package  containing  the 
particular  article  or  articles  In  each  Invoice 
which  are  undervalued:  And  provided  further. 
That  all  additional  duties,  penalties,  or  for- 
feitures applicable  to  merchandise  entered  by 
a  duly  certified  Invoice,  shall  be  alike  appllcabto 
to  goods  entered  by  a  pro  forma  Invoice  or 
statement  In  form  of  an  Invoice.  The  duty 
shall  not,  however,  be  assessed  upon  an  amount 
less  than  the  Invoice  or  entered  value. 
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feitures.  The  early  cases  to  that  effect  are 
cited  in  United  States  v.  Mooney,  116  U. 
S.  104,  29  L.  ed.  550^  6  Sup.  Ct.  Kep.  304; 
Lee3  V.  United  States,  150  U.  S.  476,  478, 
37  L.  ed.  1150,  1151,  14  Sup.  Ct.  Rep.  163, 
and  the  above  two  cases  reiterate  the  same 
holding;.  It  would  seem  to  be  beyond  the 
necessity  of  further  argument  since  the  de- 
cision of  these  cases,  that  the  jurisdiction  is 
exclusive  in  the  district  court  of  all  actions 
to  recover  for  a  penalty  or  forfeiture.  In- 
deed, the  counsel  for  the  government  frank- 
ly concedes  that  if  this  action  be  one  to  re- 
cover a  penalty  or  forfeiture  exclusive  ju- 
risdiction is  by  the  law  vested  in  the  <us- 
trict  court 

The  sole  question  is  whether  the  sum  im- 
posed by  S  7,  already  quoted,  is  a  penalty. 
Without  other  reference  than  to  the  lan- 
guafi;e  of  the  statute  itself,  we  should  con- 
clude that  the  sum  imposed  therein  was  a 
y^  penalty.  It  is  not  imposed  upon  the  impor- 
S  tation  of  all  goods,  but  only  upon  the  im- 
*  porter  in  certain  cases  which  are  stated *in 
the  statute,  and  it  is  clear  that  the  sum  is 
not  imposed  for  any  purpose  of  revenue, 
but  is  in  addition  to  the  duties  imposed 
upon  the  particular  article  imported^  and 
in  each  individual  case  when  the  sum  is  im- 
posed it  is  based  upon  the  particular  act  of 
the  importer.  That  particular  act  is  his 
undervaluation  of  the  goods  imported,  and 
it  is  without  doubt  a  punishment  upon  the 
importer  on  account  of  it.  Whether  the 
statute  defines  it  in  terms  as  a  punishment 
or  penalty  is  not  important,  if  the  nature 
of  the  provision  itself  be  of  that  character. 
If  it  be  said  that  the  provision  operates  as 
a  warning  to  importers  to  be  careful  and  to 
be  honest,  it  is  a  warning  which  is  effica- 
cious only  by  reason  of  the  resulting  impo- 
sition of  the  "further  sum,"  in  addition  to 
the  duties,  provided  for  bv  the  statute. 

This  case  is  a  good  illustration  of  the 
penal  features  of  uie  statute.  The  aggre- 
gate value  of  the  merchandise  as  entered  by 
the  importer  was  $13,252,  and  the  amount 
of  duty  provided  for  by  the  statute  ( 10  per 
centum)  was  $1,325.20.  The  final  reap- 
praisement  made  under  §  13  of  the  same  act 
was  $16,792.20,  and  the  duties  $1,679.20,  the 
difiTerence  being  $354;  ^et  this  difference  in 
valuation  between  the  importer  and  the  ap- 
praisers, though  the  valuation  of  the  im- 
porter was  made  >vithout  intent  to  defraud, 
Drought  upon  him  the  imposition,  under 
the  statute,  9  7,  of  the  additional  sum  of 
$9,067.68,  being  the  "further  sum"  spoken 
of  in  the  statute  in  addition  to  the  payment 
of  the  $354  of  duty,  which  was  demanded  of 
the  importer  by  reason  of  this  difference. 
Kow  what  can  this  be  but  a  punishment,  or, 
in  other  words,  a  penalty  tor  undervalua- 
tion, whether  innocently  done  or  not!  It 
certainly  was  no  reward  of  merit,  and 
whether  called  a  "further  sum"  or  an  "addi- 
tional duty,"  or  by  some  other  name,  the 
amount  imposed  was  so  large  in  proportion 
to  the  value  of  the  merchandise  imported, 
as  to  show  beyond  doubt  thai  it  was  a  sum 
imposed  not,  m  fact,  as  a  duty  upon  an  im- 
ported article^  bat  as  a  penalty,  and  noth- 


The  statute  also  provides  that,  if  the  ap- 
praised value  exceed  by  more  than  40  per 
centum  the  value  declared  in  the  entry,  then 
the  entiT  value  is  presumed  fraudulent  and  89 
the  whole  proprty  is  to  be  seized  by  the  col-  5 
lector,  who  is  to  proceed  as^in  the  case  of* 
a  forfeiture,  and  the  burden  of  showing  that 
the  undervaluation  was  not  fraudulent  is 
cast  u|)on  the  importer.  Now,  whether  the 
excess  in  valuation  on  the  reappraisement 
is  more  or  less  than  40  per  centum  of  the 
value  declared  in  the  entry,  seems  to  be  im- 
portant only  upon  the  question  of  the  pre- 
sumption of  fraud  and  the  consequent  for- 
feiture of  the  whole  property.  If  more  than 
40  per  centum,  the  presumption  of  fraud  is 
declared  by  the  statute  ana  the  propertv  is 
forfeited,  unless  the  importer  shows  there 
was  no  fraud.  If  less,  tne  sum  imposed  by 
the  statute  is  to  be  paid,  but  the  property 
is  not  forfeited.  In  the  case  of  ^od  faith, 
it  is  simply  a  less  penalty  than  m  the  case 
of  fraud.  It  is,  however,  argued  that  the 
error  for  undervaluation  not  fraudulent  is 
repaired  by  imposing  an  additional  duty  on 
the  particular  goods  in  such  invoice  which 
have  been  undervalued,  and  there  is  no  pen- 
alty, a  simple  enlarged  duty  upon  merchan- 
dise, while  in  the  other  case,  the  presumed 
fraudulent  undervaluation  (if  the  fraud  be 
found),  the  whole  of  the  merchandise  is 
forfeited  by  the  express  terms  of  the  stat- 
ute. 

Whether  the  error  is  repaired  by  impos- 
ing the  sum  named  as  an  additional  duty  is 
not  material  in  the  consideration  of  the  na- 
ture of  the  imposition.  It  is  still  a  punish- 
ment and  nothing  else,  because  of  the  care- 
lessness, ij^orance,  or  mistake,  without 
fraudulent  intent,  upon  the  pert  of  the  im- 
porter. If  the  frauaulent  intent  were  pres- 
ent, the  penalty  would  be  enlarged  and  the 
goods  forfeited.  In  both  cases  the  nature 
of  the  penalty  is  the  same,  only  in  one  case 
it  is  satisfied  by  the  imposition  of  a  certain 
amount  of  money,  while  in  the  other  a  total 
forfeiture  is  demanded. 

To  the  question,  why  the  additional  sum 
is  imposed  in  the  one  case,  or  why  the  goods 
are  forfeited  in  the  other,  there  can  be  but 
one  answer.  It  is  because  of  the  action  of 
the  importer  with  relation  to  the  importa- 
tion in  question,  and  in  one  case  such  action 
calls  down  upon  his  head  punishment  by 
way  of  a  money  imposition,  and  in  ths 
other  it  is  a  forfeiture  of  his  property.  In 
either  case  there  is  to  be  punishment,  either 
for  carelessness  or  fraud.  m 

Although  the  statute,  under  {  7,  supra,^ 
terms  the^money  demanded  as  "a  further* 
sum,"  and  does  not  describe  it  as  a  penalty, 
still  the  use  of  those  words  does  not  change 
the  nature  and  character  of  the  enactment. 
Gonffress  may  enact  that  such  a  provision 
shall  not  be  considered  as  a  penalty  or  in 
the  nature  of  one,  with  reference  to  the  fur- 
ther action  of  the  officers  of  the  government, 
or  with  reference  to  the  distribution  of  the 
moneys  thus  paid,  or  with  reference  to  its 
efTect  upon  the  individual,  and  it  is  ths 
duty  of  the  court  to  be  governed  by  such 
statutory  direction,  but  the  intrinsic  nature 
of  the  provision  remains,  and,  in  tlie  absenet 
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•f  any  declaration  bv  CSongress  affecting  the 
manner  in  which  the  provision  shall  be 
treated,  oourts  must  decide  the  matter  in 
acoordanoe  with  their  views  of  the  nature  of 
the  act  Although  the  sum  imposed  by  rea- 
son of  undenraluation  mar  be  simply  de- 
seribed  as  "a  further  sum*^  or  "an  addition- 
al duty/'  if  it  is  yet  so  enormously  in  ex- 
cess of  the  greatest  amount  of  regular  duty 
ever  imposed  upon  an  article  of  the  same 
nature,  and  it  is  imposed  by  reason  of  the 
action  of  the  impoiter,  such  facts  clearly 
show  it  is  a  penalty  in  its  intrinsic  naturei 
and  the  failure  of  the  statute  to  designate  it 
as  a  penalty,  but  describing  it  as  "a  further 
sum/'  or  "  an  additional  duty,"  will  not 
work  a  statutory  alteration  of  the  nature 
of  the  imposition,  and  it  will  be  regarded 
as  a  penalty  when  by  its  very  nature  it  is 
a  penalty.  It  is  impossible,  judging  simply 
from  its  language,  to  hold  this  provision  to 
be  other  than  penal  in  its  nature. 

But  it  is  urged  that  although  this  part  of 
the  section  may  be  of  a  penal  character 
within  the  ordinary  or  general  meaning  of 
the  words,  yet  as  used  in  the  various  stat- 
utes upon  the  subject  it  will  be  seen  that 
those  words  are  not  regarded  by  Conffress 
as  imposing  a  penalty  and  should  not  be  so 
treated  by  the  court.  If  it  clearly  appear 
that  it  is  the  will  of  Congress  that  the  pro- 
vision shall  not  be  regarded  as  in  the  nature 
•f  a  penalty,  the  court  must  be  governed  by 
that  will.  This  leads  to  a  short  examina- 
tion of  the  previous  legislation  upon  the 
subject. 

By  the  act  of  April  20,  1818,  chap.  79,  f 
11  (3  Stat,  at  L.  433,  436),  the  manner  of 
<«  collectinff  the  additional  sum  imposed  by 
2p  reason  of  undervaluation  was  by  adding  50 
•  per  centum  to  •the  appraised  value  of  the 
property,  and  on  that  aggregate  amoimt  the 
usual  duties  were  to  be  estimated.  The 
25th  section  of  that  act  enacted  'That  all 
penalties  and  forfeitures  incurred  by  force 
of  this  act  shall  be  sued  for,  recovered,  dis- 
tributed, and  accounted  for  in  the  manner 
prescribed  by"  the  act  of  March  2,  1799  (1 
Stat,  at  L.  627,  chap.  22),  "and  may  be 
mitigated  or  remitted,  in  the  manner  pre- 
eeribed"  by  the  act  of  March  3,  1797,  (1 
Stat,  at  L.  506,  chap.  13.) 

In  an  opinion  delivered  by  Attorney  Gen- 
eral yjirt,  February,  1821  (5  Ops.  Atty. 
Gen.,  730),  that  officer  ruled  that  the  50  per 
centum  provided  by  §  11  could  not  be  re- 
mitted, because  he  thought  that  by  the  lan- 
guage of  the  statute.  Congress  permitted 
the  Secretary  of  the  Treasury  to  remit  pen- 
alties or  forfeitures  only  in  such  cases 
where,  by  the  provisions  of  the  act,  they 
could  be  recovered  l^  suit.  He  did  not  deny 
that  the  additional  sums  imposed  by  statute 
were  in  the  nature  of  penalties,  but  the  50 
per  centum  not  being  recoverable  by  suit,  be 
thought  the  Secretary  of  the  Treasury  had 
no  power  to  mitigate  or  remit. 

By  the  act  of  March  1,  1823  (3  Stat,  at 
L.  729,  734,  chap.  21,  S  13),  reference  was 
mjtde  to  a  penalty  of  50  per  centum  (the 
same  provision  in  substance  as  is  set  forth 
In  the  statute  under  consideration,  only  dif- 


ferent amounts  are  provided  for),  and  Con- 
gress described  the  provision  as  a  penalty. 

Section  9  of  the  act  passed  May  19,  1828 
(4  Stat,  at  L.  270,  274,  chap.  55),  provided 
that  where  the  appraisement  exceeded  by  10 
per  centum  the  invoice  value  there  was  to 
be  imposed,  in  addition  to  the  duty  imposed 
by  law  on  the  same  property,  50  per  centum 
of  the  duty  imposed  on  the  same  goods  when 
fairly  invoiced,  and  this  amount  u  described  ^ 
in  the  statute  as  a  duty  of  50  per  centum,  g 
Further  on  in  the  same  section,* it  is  pro-* 
vided  that  the  penalty  of  50  per  centum  im- 
posed by  the  13th  section  of  the  act  ap- 
proved March  1,  1823,  supra,  was  not  to  at- 
tach to  any  of  the  property  subject  to  the 
additional  duty  of  50  per  centum  imposed 
by  S  9  of  the  act  of  1828.  The  sum  imposed 
was  in  its  nature  no  more  a  penalty  under 
the  13th  section  of  the  act  of  1823  than  it 
was  a  penalty  under  the  9th  section  of  the 
act  of  1828,  yet  in  the  earlier  act  it  is  de- 
scribed as  a  penalty,  and  in  the  later  a 
duty,  llie  mere  description  was  evidently 
not  regarded  as  of  vital  importance. 

By  I  17  of  the  act  of  1842,  chap.  270  (6 
Stat,  at  L.  548,  564),  the  amount  imposed 
is  stated  to  be  "in  addition  to  the  duly  im- 
posed by  law  on  the  same,  there  shall  be 
levied  and  collected  on  the  same  goods, 
wares,  and  merchandise  50  per  centum  of 
the  dutv  imposed  on  the  same,  when  fairly 
invoiced."  Although  this  50  per  centum 
mentioned  in  the  above  act  Is  not  desig- 
nated in  terms  as  a  penalty,  vet  it  was  re- 
garded as  such  by  the  then  Attorney  Gen- 
eral, Legare,  who  in  response  to  the  ques- 
tion put  by  the  Secretary  of  the  Treasury, 
whether  the  latter  had  power  to  remit  it  as 
a  penalty  within  the  meaning  of  the  act  of 
1797,  stated  that  in  his  opinion  he  had,  aa 
it  was  veiy  clear  that  the  50  per  centum 
was  a  penalty.    4  Ops.  Atty.  Gen.  182. 

By  the  act  of  February  11,  1846,  relative 
to  collectors  and  other  officers  of  the  cus- 
toms (9  Stat,  at  L.  3,  chap.  7,  S  3),  it  was 
Srovided  that  no  portion  of  ^  the  additional 
uties  mentioned  in  the  17tir  section  of  the 
act  of  1842,  supra,  "shall  be  deemed  a  fine, 
penalty,  or  forfeiture"  for  the  purpose  of 
oeing  distributed  to  any  officer  of  the  dia- 
toms, but  the  whole  amount  thereof,  when 
received,  was  to  be  paid  directly  into  the 
Treasury.  This  would  seem  to  be  a  recog- 
nition on  the  part  of  Congress,  that  the  ad- 
ditional duties  mentioned  in  the  17th  sec* 
tion  would  be  regarded  as  penalties,  and 
that  it  was  necessary  to  provide  specifically 
that  they  should  not  be  so  treated,  so  far  as 
distribution  was  concerned.  It  may  pos- 
sibly be  that  the  legislation  was  enacted  in 
order  to  meet  the  construction  of  the  17th 
section  put  upon  it  by  the  Attorney  General 
in  his  answer  to  the  Secretary  of  the  Treas- 
ury, June  7,  1843.  At  any  rate,  the  opin- 
ion and  the  legislation  show  that  the  addi- 
tional duties  had  been  regarded  as  penal- 
ties, and  that  such  construction  was  only 
altered  by  Conmss  to  the  extent  of  provid- 
ing that  for  the  purpose  of  being  distrib- 
uted to  any  customs  officer  th^  should  not 
be  so  regarded. 

The  statute  of  July  30,  1846,   chap.    74 
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(9  Stat,  at  L.  42),  relating  to  duties,  l^  its 
«  8th  section  provided  that,  in  case  of  under- 
5  valuation,  in  addition  to  the  duties  imposed 

•  by  law,  a  duty  of •20  per  centum  ad  valorem 
on  such  appraised  value  should  be  imposed, 
using  the  same  language  substantially  as 
had  been  used  in  the  17th  section  of  the  act 
of  1842,  only  reducing  the  amount  from  50 
to  20  per  centum. 

By  the  23d  section  of  the  act  approved 
June  30,  1864,  chap.  171  (13  Stat,  at  L. 
202,  216),  it  is  a^m  declared  that,  "in  ad- 
dition to  the  duties  imposed  by  law  on  the 
same,  there  shaJl  be  levied,  collected,  and 
paid  a  duty  of  20  per  centum  ad  valorem, 
on  such  appraised  value." 

The  languaj^e  used  in  these  various  stat- 
utes, in  making  provision  for  the  imposi- 
tion of  additional  sums  on  account  of  the 
action  of  the  importer  in  undervaluing  the 
goods  imported,  does  not  give  any  clear  in- 
dication on  the  part  of  Corsress  that  the 
sum  imposed  shall  not  be  regarded  as  a  pen- 
alty excepting  as  to  th3  act  of  1846  (9  Stat 
At  Li.  3,  chap.  7 ) ,  relative  to  collectors,  etc., 
and  there  the  provision  is  limited  to  the 
statement  that  the  sum  shall  not  be  deemed 
ft  fine,  penalty,  or  forfeiture  for  the  purpose 
of  being  distributed  to  any  officer  of  the 
customs.  At  that  time,  it  must  be  remem- 
bered, moiety  legislation  was  in  force,  by 
which  a  ceri^in  proportion  of  some  fines 
ftnd  penalties  was  distributed  to  the  cus- 
toms officer. 

By  the  act  of  July  24,  1897,  chap.  11,  f 
32  (30  Stat,  at  L.  212),  Congress  has  plain- 
ly directed  that  the  additional  duty  therein 
spoken  of  shall  not  be  construed  as  a  pen- 
alty, and  shall  not  be  remitted  nor  payment 
thereof  in  any  way  avoided,  with  the  excep- 
tion stated  in  the  statute.  Aa  this  statute 
ivas  passed  subcequently  to  the  importation 
mentioned  in  this  case,  it  does  not  affect 
the  question  as  to  the  character  of  the  leg- 
islation which  preceded  it  and  which  had 
no  such  provision  as  is  contained  in  the  last 
act.  It  was  under  the  act  as  it  stood  in  the 
customs  administrative  act  of  1890,  the  same 
under  which  the  question  here  arises,  that 
on  September  9,  1893,  Mr.  Olney,  who  was 
then  Attorney  General,  gave  an  opinion 
upon  this  same  question  in  response  to  a 
communication  from  the  Secretary  of  the 
Treasury  (20  Ops.  Atty.  Gen.  660).  In 
that  opinion  the  Attorney  General  re- 
viewed the  previous  legislation  of  Congress 
*«on  this  subject,  and  came  to  the  conclusion 
Sthat,  as  the  law  then  stood,  the  additional 

*  duty,  so-called,  was  in  ita^nature  a  penalty, 
and  that  being  so,  it  was  subject  to  remis- 
sion like  other  fines,  penalties  and  forfeit- 
ures by  the  Secretary  of  the  Treasury. 

Referring  to  some  of  the  decisions  of  this 
court,  we  think  it  is  made  quite  apparent 
that  these  provisions  of  the  statute  were  re- 
garded as  in  the  nature  of  penalties. 

In  Bartleti  v.  Kane,  16  How.  263,  14  L. 
«d.  931,  decided  in  1853  under  the  statute 
of  1846,  where  the  question  of  drawback 
arose,  the  additional  duty  of  20  per  centum 
mentioned  in  the  act  was  regarded  as  in  the 
aaUire  of  a  penalty.    Mr.  Justice  Campbell, 


in  delivering  the  opinion  of  the  court  (at 
page  274,  L.  ed.  p.  935),  said: 

''An  examination  of  the  revenue  laws 
upon  the  subject  of  levvinff  additional  du- 
ties, in  consequence  of  the  fact  of  an  under- 
valuation by  the  imjwrter,  shows  that  they 
were  exacted  as  discouragements  to  fraud, 
and  to  prevent  efforts  by  importers  to  es- 
cape the  legal  rates  of  duty.  In  several  of 
the  acts,  this  additional  duty  has  been  dis- 
tributed among  officers  of  the  customs  upon 
the  same  conditions  as  penalties  and  for- 
feitures. As  between  the  United  States 
and  the  importer,  and  in  reference  to  the 
subject  of  drawback  and  debenture,  it  must 
still  be  regarded  in  the  light  of  a  penal 
duty.  ...  It  does  not  include,  in  its 
purview,  any  return  of  the  forfeitures  or 
ameroements  resulting  from  illegal  or  fraud- 
ulent dealings  on  the  part  of  the  importer 
or  his  agents.  Those  ao  not  fall  within  the 
regular  administration  of  the  revenue  sys- 
tem, nor  does  the  government  comprehend 
tliem  within  its  regmar  estimates  of  supply. 
They  are  the  compensation  for  a  violated 
law,  and  are  designed  to  operate  as  checks 
and  restraints  upon  fraud  and  injustice." 

In  Qreely  v.  Thompson,  10  How,  225,  13 
L.  ed.  397,  Mr.  Justice  Woodbury,  speaking 
of  the  language  on  this  subject  usea  in  the 
act  of  1842  (at  jpsi(y  238,  L.  ed.  p.  404), 
said:  "Especially  in  a  penal  provision,  it 
could  not  seem  judicious,  any  more  than  le- 
gal, to  extend  it  beyond  the  clear  language 
of  the  act;"  and  he  referred  to  the  immem- 
ately  succeeding  case  of  Maaxoell  ▼.  Grit- 
wold,  10  How.  242,  18  L.  ed.  405.  In  that 
case,  as  stated  by  Mr.  Justice  WoodbuTy,  in 
the  opinion  of  the  court  (at  page  255,  L.  ed. 
p.  410) ,  '*The  importer  had  put  in  his  invoioeoo 
the  price  actually  paid  for  the  goods,  with® 
charges,  and^proposed  to  enter  them  at  the* 
value  thus  fixed.  But  the  collector  conclud- 
ed, in  that  event,  to  have  them  appraised, 
and  the  value  would  then,  by  instructions 
and  usage  at  New  York,  be  ascertained  as 
at  the  time  of  the  shipment,  which  waa  con- 
siderably higher,  and  would  probably  sub- 
ject the  importer,  not  only  to  pay  more  du- 
ties, but  to  suffer  a  penalty.  The  importer 
protested  against  this,  but  in  order  to  avoid 
the  penalty  under  such  a  wrong  appraisal, 
adopted  the  following  course."  And  again, 
in  speaking  of  the  manner  in  which  the 
question  arose,  the  justice  continued:  "llie 
importer,  knowing  that  this  would  subject 
him  to  a  severe  penalty,  in  order  to  avoid  it, 
felt  compelled  to  add  to  his  invoice  the 
amount  which  the  price  had  risen  between 
the  purchase  and  tlie  shipment.''  This  is 
in  relation  to  the  langua^  already  referred 
to  in  the  act  of  1842. 

In  Ring  v.  Mawwell,  17  How.  147,  15  L. 
ed.  25,  the  court  did  not  find  it  neeessaiy 
to  determine  whether  the  additional  duties 
prescribed  under  the  acts  of  1842  and  1840 
might  have  been  deemed  penalties,  because 
the  court  was  of  opinion  that,  whatever  was 
the  nature  of  the  sums  levied  as  additional 
duties  under  the  Hth  section  of  the  act  of 
1840,  they  were  not  distributabla  te  tht 
customs  officers  as  penalties. 


489 


23  SUPREME  COURT  REPORTER, 


Oct.  Term, 


In  Stairs  y.  Peaslee,  18  How.  621,  15  L. 
ed.  474,  it  was  said  that  the  penal  duty  of 
20  per  centum  exacted  by  the  8th  section  of 
thfi  Uriff  act  of  July  30,  1846  (9  Stat,  at 
L.  43,  chap.  74),  was  properly  lei-ied  unon 
goods  entered  at  their  invoice  value.  Mr. 
Chief  Justice  Taney  (page  527,  L.  ed.  p. 
477),  in  speaking  of  the  language  of  the  act 
of  1842  (6  Stat,  at  L.  563,  chap.  270, 
#upra),  providing  for  levying  an  additional 
50  per  centum  because  of  undervaluation, 
said: 

"It  would  seem,  however,  that  this  pro- 
vision was  found  by  experience  to  operate, 
in  some  instances,  unjustly  upon  the  im- 
porter; and  that  it  sometimes  happened 
that,  under  favorable  opportunities  of  time 
or  place,  goods  were  purchased  in  a  foreign 
country  for  10  per  cent  less  than  their  mar- 
ket value  in  the  principal  markets  of  the 
country  from  which  they  were  imported 
into  the  United  States.  And  if  they  were 
BO  invoiced,  the  importer  was  liable  for  the 
above-mentioned  penal  duty,  although  he 
owas  willing  and  offered  to  make  the  entry 
gat  their  dutiable  value.  The  fact  that  the 
*  invoice  value  was  10  per  •cent  below  the 
■tandard  of  value  fixed  l^  law,  subjected 
him  to  the  penal  duty;  and  he  had  no  means 
of  escaping  from  it.  The  8th  section  of  the 
tariff  act  of  1846  was  obviously  intended  to 
relieve  the  importer  from  this  hardship." 

See  also  Bwanaion  ▼.  Morton,  1  Curt.  C. 
C.  294,  Fed.  Cas.  No.  13,677,  where  the  court 
described  it  as  an  additional  duty,  by  way 
of  penalty,  and  the  court  was  by  no  means 
elear  that  the  strictly  technical  term  appro- 
priate to  such  a  demand  would  not  be  the 
word  "penalty,"  though  in  that  case  it  did 
not  feol  compelled  to  go  so  far. 

In  Pasaavant  v.  Vmted  States,  148  U.  S. 
214,  37  L.  ed.  426,  13  Sup.  Ct.  Rep.  572, 
the  question  of  whether  these  sums  are  to 
be  regarded  as  penalties  or  simply  addi- 
tional duties  was  not  regarded  as  material, 
and  consequently  was  not  decided  in  terms, 
although  the  case  of  Ba/rtlett  v.  Kane,  16 
How.  263,  14  L.  ed.  931,  was  quoted  from  as 
to  the  sums  imposed  by  statute  being  a 
^compensation  for  a  violated  law,"  etc 

From  these  various  decisions  it  is  seen 
that  the  courts  have  either  regarded  the 
language  used  in  these  statutes  as  penal  in 
its  nature,  and  that  the  sums  imposed  un- 
der the  various  sections  of  the  statutes  were 
imposed  as  penalties  or  the  property  for- 
feited, for  the  careless  or  fraudulent  con- 
duct of  the  importer  in  makine  an  under- 
valuation, or  else  they  have  declined  to  de- 
cide the  question,  because  not  involved.  We 
think  the  sum  sought  to  be  recovered  in  this 
action  was  a  penalty,  and  the  circuit  court, 
therefore,  had  no  jurisdiction. 

Whether  the  Secretary  had  the  power, 
after  he  had  once  reduced  the  amount  to  be 
paid,  to  raise  it  to  the  original  sum,  as 
stated  in  the  foregoing  certificate,  is  not 
material  to  the  question  now  before  us,  and 
we  express  no  opinion  regarding  it. 

The  qHestion  propounded  by  the  Cireuit 
Court  of  Appeals  U  answered  »n  the  nega- 
Hve,  and  it  will  be  so  certified. 


(188  U.  S.  626) 
A^IERICAN  ICE  COMPANY  and  William 
G.  Johrson,  Assignee,  Appts., 

V, 

EASTERN    TRUST    &    BANKING    COM- 
PANY. 

Mortgage — right  of  mortgagee  to  insura^nce 
moneys — insurance  by  mortgagor's  as- 
signee. 

The  proceeds  of  policies  of  Insurance  on  mort- 
gcged  property,  taken  out  by  the  mortga- 
gor's assignee  for  the  benefit  of  creditors, 
Inare  to  the  trustee  In  the  mortgage  for  the 
benefit  of  the  bondholders  secured  thereby, 
where  It  requires  the  mortgagor  to  Insure^ 
and  provides  that  in  case  of  loss  the  iusar^ 
ance  money  may  be  applied  by  the  trustee 
toward  the  renewal  of,  or  additions  to,  the 
property  destroyed,  or,  at  his  option,  be  re- 
tained and  invested  as  a  sinking  fnnd  for 
the  redemption  of  the  bonds,  or  applied  to 
the  payment  of  the  principal. 

[No.  95.] 

Argued  December  2,  1902.    Decided  Febrnh 
ary  2S,  190S. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  ft 
judgment  which  modified  a  judgment  of 
foreclosure  of  the  Supreme  Court  of  th« 
District  by  reducing  the  amount  of  the  in- 
debtedness found  due  by  the  trial  court  and 
secured  by  the  mortgage,  and  affirmed  th« 
judgment  as  modified.     Affirmed, 

See  same  ease  below,  17  App.  D.  C.  422. 

Statement  by  Mr.  Justice  Peckhamt 
Tlie  appellee  herein  was  the  complainant 
in  the  court  of  original   jurisdiction  and 
commenced  its  suit  in  the  supreme  court  oft. 
the  District  of    Columbia  to    foreclose    ftg 
mortgage  •  executed    by  the    American  loe* 
Company,  one  of  the  appellants,  to  the  ap- 
pellee as  trustee,  etc    Judgment    of   fore- 
closure was  entered,  from  which  an  appeal 
was  taken  to  the  court  of  appeals  of  the 
District,  where  it  was  modified  by  redoo- 
ing  the  amount  of  the  indebtedness  found 
due   by  the   trial   court    and    secured   by 
the  mort^rgge,  and  as  so  modified  the  judg- 
ment was  afiirmed.     17  App.    D.    C.    428; 
also  reported  on  former  hearing  in  the  court 
of  appeals,   14  App.   D.   0.   304.    Another 

Ehase  of  the  controversy  appears  in  fi  App. 
K  C.  376.  and  169  U.  S.  295,  42  L.  ed.  752, 
18  Sup.  Ct.  Rep.  347. 

The  facta  are  somewhat  numerous,  but 
for  the  purpose  of  presenting  the  question 
discussea  in  the  opinion  herein  the  follow- 
ing only  are  necessary  to  be  noticed: 

The  American  Ice  Company  was  a  Maine 
corporation,  and  in  that  state  it  made  a 
mortgage  to  the  appellee,  which  was  also  a 
Maine  corporation,  to  secure  the  payment  of 
bonds  executed  by  the  ice  company  to  the 
amount  of  $40,000,  payable  in  instalments 
of  $5,000  each.  The  bonds  were  payable  to 
the  mortgagee  or  bearer,  and  all  were  duly 
eold  and  delivered  to  various  persona  for 
full  value  before  maturity.  The  property 
mortgaged  embraced  real  estate  in  Maine, 
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and  alao  certain  real  estate  which  the  mortr 
ffa^or  claimed  to  own  in  the  city  of  Wash- 
ington, D.  C.,  opposite  square  27t),  and  be- 
ing within  the  limits  of  the  bed  of  the  Po- 
tomac river.  On  this  property  were  erected 
a  wharf  and  ice  houses  for  storins  and  dis- 
tributing the  ice  gathered  in  Maine  and 
shipped  to  Washin^n.  The  mortgage  con- 
tained the  following  provisions  as  to  insur- 
ance: 

"Article  7.  The  American  Ice  Company 
hereby  expressly  covenants  and  agrees  to 
pay  any  and  all  taxes,  assessments,  and  gov- 
ernmental charges  assessed  or  laid  upon  the 
property  herein  conveyed  or  intended  so  to 
he,  and  also  to  keep  said  premises  and  prop- 
erty at  all  times  insured  in  such  insurance 
companies  as  may  be  approved  by  the  trus- 
tee, in  such  amounts  as  shall  reasonably 
protect  all  the  insurable  proper^,  payable 
an  case  of  loss  to  the  trustee  as  its  interest 
may  appear.  In  case  of  loss  the  insurance 
money  may  be  applied  by  the  trustee  toward 
the  renewal  of  or  additions  to  the  property 
OD  destroyed  or  injured,  or,  at  the  option  of  the 
3  trustee,  the  money  may  either  De  retained 
*  and  invested  in  such  securities  as  it  ap- 

groves,  as  a  sinking  fund  for  the  redemp- 
ion  of  the  bonds  when  due,  or  be  applied 
to  the  payment  of  the  principal  of  such  of 
the  aforesaid  bonds  as  may  be  at  the  time 
due  and  unpaid  and  of  the  interest  which 
may  at  that  time  have  accrued  upon  the 
principal  and  be  unpaid,  without  discrimin- 
ation or  preference;  and  ratably  to  the  ag- 
gregate amount  of  said  unpaid  principal 
and  accrued  and  unpaid  interest,  rendering 
the  surplus,  if  any,  to  the  American  Ice 
Company,  or  to  whomsoever  may  be  law- 
fully and  equitably  entitled  to  receive  the 
same." 

The  mortgagor  company  thereafter  fell 
into  financial  difSculties,  defaulted  in  the 
payment  of  its  bonds  and  other  indebted- 
ness, and  on  October  13,  1893,  it  made  an 
assignment  to  William  O.  Johnson,  the 
other  appellant,  as  assignee,  for  the  benefit 
of  its  ci^tors.  The  assignee  took  posses- 
sion of  the  real  property  mortgaged  and  sit- 
uate in  Washington,  and  in  November,  1896, 
took  out  fire  insurance  policies  to  the  extent 
of  $3,000  on  the  buildings  and  improve- 
ments on  the  Waahinffton  property,  the  pre- 
miums being  paid  mm  the  assigned  es- 
tate. On  February  11,  1896,  the  buildings 
and  improvements  were  dei^oyed  by  fire 
and  the  insurance  moneys  were  paid  to  the 
assignee,  who  set  up  in  his  answer  to  the 
bill  of  foreclosure  that  he  had  taken  out  the 
insurance  upon  his  separate  interest  as 
owner  of  the  equity  of  redemption  for  the 
benefit  of  all  the  creditors  of  the  ice  com- 
iMiny,  secured  and  unsecured;  while  the 
trustee  claims  the  insurance  moneys  for  the 
benefit  of  the  bondholders. 

The  trial  court  decreed  the  foreclosure  of 
the  mortgage  and  sale  of  the  mortgaged 
premises,  snd  in  the  event  that  the  proceeds 
surisinff  therefrom  should  be  insufficient  to 
pay  the  bonded  indebtedness,  it  further  de- 
creed that  the  assignee  should  pay  to  the 
trustee  the  insurance  moneys,  or  so  much 
«s  might  be  nec<>ssary  to  pay  ths  deficit,  and 
28  S.  C— 28. 


that  the  trustee  should  apply  the 
directed. 


3{r.   William   G.   Johnson   for   appel- 
lants. 

Mr.  B.  F.  Iieighton  for  appellee.  o 


*Mr.  Justice  Peokliam,  after  making  the* 
above  statement  of  facts,  delivered  the  opin- 
ion  of  the  court: 

The  appellants  have  made  several  assign- 
ments of  error  which  have  been  ar^^ed  be- 
fore us,  but  the  only  one  we  think  it  neces- 
sary to  notice  is  that  which  relates  to  the 
disposition  of  the  mon^s  received  by  the 
assignee  on  account  of  the  insurance  ef- 
fected by  him  upon  the  property  destroyed 
by  fire. 

The  assignee  claims  to  be  entitled  to  pay 
these  moneys  for  the  benefit  of  all  the 
creditors,  unsecured  as  well  as  secured, 
while  the  appellee,  the  trustee  in  the  mort- 
ga|[e,  demands  that  the  moneys  should  be 

Said  to  it  for  the  purpose  of  reducing  the 
efidt  which  may  arise  from  the  sale  of  the 
mortgaged  premises,  and  the  courts  below 
have  so  decreed.  The  claim  of  the  appellee 
is  founded  upon  the  language  used  In  the 
mortgage,  by  which  the  ice  company  was  to 
keep  the  "premises  and  property  at  all 
times  insured  ...  in  such  amounts  as 
shall  reasonably  protect  all  the  insurable 
property.  ...  In  case  of  loss  the  in- 
surance mone^  may  be  applied  by  the  trus- 
tee toward  the  renewal  of  or  additions  to 
the  property  destroyed  or  injured,  or,  at 
the  option  of  the  trustee,  the  money  may 
either  be  retained  and  invested  in  such  se- 
curities as  it  approves,  as  a  sinking  fund 
for  the  redemption  of  the  bonds  when  due, 
or  to  be  applied  to  the  payment  of  the  prin- 
cipal" of  such  bonds,  etc.  This  language, 
it  is  nrsed,  takes  the  case  out  of  the  ordi- 
naiy  rule  that  a  simple  covenant  to  insure, 
contained  in  a  mortgage,  does  not  run  with 
the  land.  The  assignee  appellant  founds 
his  claim  upon  the  assertion  that,  as  as- 
signee, he  was  the  owner  of  the  equity  of 
redemption,  having  an  insurable  in&rest  in 
the  premises  as  such,  and  that,  in  fact,  he 
intended  such  insurance  for  the  benefit  of 
all  creditors,  and  not  as  a  fund  for  the  se- 
curity of  the  bondholders  alone. 

In  Farmers*  Loand  T.  Co.  v.  Penn  Plate 
Olase  Co.  186  U.  S.  434,  46  L.  ed.  1234,  22 
Sup.  Ct.  Rep.  842«  we  had  occasion  to  ex- 
amine the  nature  and  effect  of  a  covenant 
to  insure  contained  in  a  mortgage,  and  we 
concluded  that  such  a  covenant  does  not 
run  with  the  land,  so  that  one  taking  a  con- 
veyance subject  to  the  mortgage  comes  un-o 
der  a  primary  obligation  to  insure.  In  thatg 
case  the  mortgage  was  *f oreclosed  and  the* 
property  bid  in  at  ths  judicial  sale,  and  the 
grantee  of  the  master  took  out  insurance  in 
his  own  name  for  the  purpose  of  insuring 
his  own  interest  in  the  premises  which  he 
had  purchased,  and  he  repudiated  in  terms 
any  obligation  to  insure  for  the  benefit  of 
the  mor^agee,  and  accordingly  the  policies 
were  issued,  and  they  stated  they  aid  not 
coyer  ths  mortgagee's  interest  in  the  prem- 
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Here  there  is  in  substance  no  difference 
between  the  mortgagor  and  its  assignee  for 
the  benefit  of  creaitors,  so  far  as  this  ques- 
tion is  concerned.  The  mortgagor  had  in- 
deed failed  to  insure,  as  it  had  covenanted 
to  do,  but  when  it  transferred  the  legal  title 
of  the  properly  to  its  voluntajy  assignee,  he 
stood  in  the  shoes  of  his  assi|^or,  and  when 
he  took  out  insurance  policies  upon  the 
property  he  in  effect  fulfilled  the  obligation 
which  had  rested  upon  the  mortgagor  to  in- 
sure, and  the  insurance  thus  becomes  by  vir- 
tue of  the  covenant  a  security  for  the  pay- 
ment of  the  bonds  secured  by  the  mortgage. 
This  does  not  make  a  case  of  a  covenant  to 
insure  running  with  the  land  as  against  a 
subsequent  purchaser  of  the  property  for 
value,  but,  as  we  have  said,  it  is  simply  the 
case  of  a  taking  out  of  insurance  by  a  vol- 
untary assignee  having  no  beneficial  inter- 
est in  the  property,  and  when  such  assignee 
insures  the  premises  under  the  circumstan- 
ces herein  stated,  with  such  a  covenant  in  a 
mortgage,  the  insurance  moneys  inure  to 
the  benefit  of  the  bondholders  secured  by  the 
mortgage. 

It  was  conceded  in  the  court  below  that, 
as  a  general  proposition,  a  covenant  to  in- 
sure was  a  mere  personal  covenant,  and  did 
not  attach  to  and  run  with  the  land,  but  it 
was  held  that  the  peculiar  language  of  this 
mortgage  took  it  out  of  that  rule. 

Mr.  Chief  Justice  Alvey  said  in  the  court 
of  appeals  in  this  case: 

"It  is  very  clear  that,  by  the  terms  of  the 
covenant,  it  had  relation  to  the  land,  and 
its  principal  object  was  to  keep  and  main- 
tain the  buildings  on  the  property  in  con- 
dition for  carrying  on  the  ice  business.  This 
was  the  great  object  of  the  insurance  re- 
quired, as  means  of  securiiy  to  the  bond- 
holders. Without  this,  the  property,  by 
,fire,  might  be  rendered  of  little  value,  and 
^the  bondholders  be  left  without  security. 
»  By*means  of  the  insurance  it  was  intended 
that  the  property  should  be  maintained  as 
security;  and  henoe  it  was  provided,  pri- 
marily, that  the  insurance  money  might  be 
expended  in  renewal  of  or  adding  to  the 
buildings.  In  such  cases  it  has  been  repeat- 
edly held  that  the  covenant  does  run  witJi 
the  land, — at  least  in  an  equitable  sense; 
and  where  an  insurance  has  been  obtained, 
though  by  an  assignee,  and  a  fire  has  oc- 
curred, and  the  insurance  money  has  been 
received,  a  court  of  equity  has  held  that  the 
insurance  money  should  be  applied  for  the 
benefit  of  those  for  whose  protection  the 
original  covenant  was  made."  [14  App.  D. 
C.  331.] 

The  cases  of  Vernon  v.  Bmiih,  5  Bam.  ft 
Aid.  7 ;  Thomae  v.  Vonkapff,  0  Gill  &  J.  372; 
miler  V.  Aldrich,  31  Mich.  411;  Ellis  v. 
KreutgingeTj  27  Mo.  311,  72  Am.  Dec.  270  j 
ViohoU  ▼.  Baxter,  6  R.  I.  491;  Maeury  T. 
Southu'orih,  9  Ohio  St.  348,  and  Re  Sanda 
Ale  Brewing  Co.  3  Bias.  176,  Fed.  Cas.  No. 
12,307; — were  cited  by  the  chief  justice  in 
support  of  his  contention. 

In  the  case  of  Wheeler  v.  Facior*»  de  T. 
Ins.  Co,  101  U.  S.  439,  25  L.  ed.  1055,  it  was 
lield  that  where  a  mortgagor  is  bound  by  his 
Anrenant  to  insure  the  mortgaged  prsoilssi 
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for  the  better  seeuri^  of  the  mortgagees, 
the  latter  have  to  the  extent  of  their  interesi 
in  the  property  destroyed,  an  equitable  lien 
upon  the  money  due  from  the  policy  taken 
out  by  him,  and  that  this  equity  exists,  al- 
though the  contract  provides  that,  in  case  of 
the  mortga^r's  failure  to  procure  and  as- 
sign such  insurance,  the  mortgagees  may 
procure  it  at  the  mortgagor's  expense. 

So  in  this  case,  we  practically  nave  a  ful- 
filment of  the  mortgagor's  covenant  to  in- 
sure, because  its  voluntary  assignee,  stand- 
ing in  its  shoes,  did  himself  insure  the  prem- 
ises, and  such  insurance  inures  to  the  benefit 
of  the  mortgagee,  because  the  assignee  is  a 
voluntary  one«  and  is  but  carrying  out  an 
obligation  imposed  originally  upon  his  as- 
signor. The  peculiar  language  of  the  mort- 
gage upon  the  subject  of  insurance  takes  it 
out  of  the  general  rule  governing  such  cove- 
nants. 

We  think  the  case  at  bar  is  not  covered  by 
the  case  of  Farmers'  Loan  d  T,  Co.  v.  Penn 
Plate  Glass  Co.  186  U.  S.  434,  46  L.  ed. 
1234,  22  Sup.  Ct  Rep.  842,  and  that  the 
court  below  made  the  proper  decree  in  re- 
lation to  the  insurance  moneys.  n 

We  have  examined  the  other  assignments  § 
of  error  arffued^before  us,  but  are  of  opin-* 
ion   that   they   are  clearly   untenable   and 
were  properly  disposed  of  by  the  court  be- 
low. 

Finding  no  error  in  the  record,  the  judg- 
ment ie  affinned. 


(188  U.  8.  682) 
BOSTON  &  MONTANA  CONSOLIDATED 
COPPER    k    SILVER    MINING    COM- 
PANY, Appt., 

V, 

MONTANA     ORE    PURCHASING    COM- 
PANY ei  al. 

Courts — juriadietion  of  eireuii  court — Fed* 
eral  question — not  set  up  hy  allegations 
anticipating  defense — disolaimier  of  aiUie- 
ipated  defense — bill  to  quiet  title — must 
allege  prior  suit  at  law^—must  ofosr  pos- 
sessiion. 

1.  The  Federal  question  relied  upon  as  eoB- 
ferrlng  original  jurisdiction  on  a  circuit 
court  of  the  United  States  must  appear  nec- 
essarily by  plalntlflTs  statement  of  his  own 
claim,  and  cannot  arise  from  mere  allega- 
tions In  the  bill  of  the  defense  which  ths 
defendants  Intend  to  set  up,  or  which  they 
rely  upon. 

2.  A  suit  over  the  ownership  of  ore  taken  by 
defendants  from  a  mining  claim  alleged  to 
be  the  property  of  complainant  by  virtue  of 
a  patent  from  the  United  States  Is  not 
brought  within  the  Jurisdiction  of  a  circuit 
court  of  the  United  States  by  allegations  in 
the  bill  that  defendants  intend  to  assert  a 
defense  based  on  certain  other  patents  and 
the  mining  laws  of  the  United  States,  on 
the  theory  that  soeh  soft,  being  alleged  to 
have  been  brought  la  equity  to  avoid  a  mnl- 
tlpUdty  of  suits,  is  Is  effect  one  to  quiet 
title,  and  that  such  ayerments  are  therefore 
necessarily  set  forth  as  part  of  the  cause  o( 
action. 

8.  A   blU   to  quiet  title  against  a  single  ad> 
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Terse  claimant  mn«t  arer  tliat  complaloaDt's 
title  haa  been  euccesafiillj'  tried  at  law  at 
least  once. 

4.  An  aTerment  of  possesalon  In  the  complain- 
ant l8  essential  to  the  maintenance  of  a  bill 
to  quiet  title  In  a  Federal  court,  although 
under  the  state  practice  a  person  not  iu  pos- 
sesslou  may  maintain  an  action  to  quiet  title. 

ft.  Jurisdiction,  If  conferred  on  a  circuit  court 
of  the  United  States  by  aTerments  in  the 
bill  as  to  the  defense  which  defendants  In- 
tend to  assert,  Is  ousted  by  the  filing  of  an- 
swers ^blch  disclaim  any  intention  of  rely- 
ing on  such  defense. 

[No.  103.] 

Argued  December  S,  1902.    Decided  Febru- 
ary 2S,  190S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mon- 
tana to  review  a  1ud|srment  which  dismissed 
for  want  of  jurisdiction  a  bill  which  sought 
to  enjoin  the  removal  of  ore  from  a  mining 
claim  alleged  to  be  the  property  of  the  com- 

glainant  under  a  patent  from  the  United 
tatea.    Affirmed. 

Statement  by  Mr.  Justice  PecUiamt 
The  appellant  in  this  case  (being  the 
com;ilainant  below)  has  brought  it  to  this 
court  by  an  appeal  from  the  iudgment  of 
the  circuit  coiurt  of  the  Unitea  States  for 
the  district  of  Montana  dismissing  its  com- 
plaint and  ordering  judCTient  for  the  de- 
fendants on  the  ground  uiat  the  court  had 
no  jurisdiction  of  the  action.  A  decree 
havinff  been  entered  in  accordance  with  the 
direction  of  the  court  dismissing  the  bill, 
the  circuit  court  has  certified  to  this  court 
the  question  of  jurisdiction,  and  whether 
or  not  a  Federal  question  is  presented  in 

CQ  complainant's  amended  bill  and  the  answer 

§  of  the  defendant  corporation. 

♦  'The  cause  of  action  relates  to  the  owner- 
ship of  a  certain  quantity  of  copper  ore  tak- 
en and  converted  by  the  defendants  from 
the  mining  ground  alleged  to  be  owned  by 
the  complainant.  For  the  purpose  of  pre- 
aentine  the  question  of  jurisdiction,  the 
court  below  has  certified  to  this  court  the 
amended  bill  and  the  answer  of  the  defend- 
ants. The  complainant  in  the  bill  alleges 
that  it  is  the  owner  and  entitled  to  posses- 
sion of  certain  property  therein  described, 
known  as  and  called  the  Pennsylvania  lode 
mining  claim,  lot  No.  172,  situated  in  Sum- 
mit Valley  mining  district,  county  of  Silver 
Bow,  Montana.  A  full  description  of  the 
land  is  given  in  the  bill.  The  complain- 
ant's title  is  next  set  out  with  much  par- 
ticularity and  detail,  from  which  it  app|ears 
that  tLe  original  source  of  its  title  is  a 
United  States  patent  covering  the  claim, 
dated  April  9,  1886,  issued  to  persons  named 
therein,  from  whom  the  complainant  de- 
raigns  title.  It  is  then  averred  that  on 
April  1,  189k5,  defendants  wrongfully  and 
unlawfully  entered  upon  complainant's 
premises,  and  from  that  time  on  extracted 
from  the  mine  large  quantities  of  valuable 
ores,  of  the  reasonable  value  of  $500,000, 
and  that  they  have  continued  to  extract  and 


mine  ores  from  the  premises  belonging  to 
the  complainant,  and  are  now  mining  and 
extracting  ores  therefrom  and  threatening 
to  continue  to  do  so  unless  enjoined  by  the 
court. 

The  land  which  the  complainant  claims 
to  own  is  valuable  almost  exclusivelv  for 
the  copper,  silver,  and  gold  ores  which  are 
found  tnere  in  large  quantities,  and  it  is 
these  ores  that  the  defendants  have  extract- 
ed and  are  threatening  to  continue  to  ex- 
tract in  the  future. 

It  is  averred  that  the  complainant  has  no 
means  of  ascertaining  the  quantity  or  value 
of  the  ores  which  the  defendants  have  ex- 
tracted or  may  hereafter  extract  from  such 
premises,  and  if  the  defendants  are  i>emiit- 
ted  to  continue  to  extract  such  ores  it  will 
be  altogether  uncertain  and  indefinite  as  to 
what  the  amount  or  the  value  of  such  ores 
mav  be,  and  the  complainant  will  be  com- 
pelled to  rely  to  a  great  extent  on  the  de- 
fendants as  to  such  amount  and  value ;  that 
unless  the  defendants  are  enjoined  and  re- 
strained from  taking  the  ores  the  com-^ 
plainant  will  be  required  to  brine  numerous  § 
actions  for  the* determination  of  the  dam-* 
ages  it  has  from  time  to  time  sustained  by 
reason  of  such  trespasses,  which  are  contin- 
uing on  the  part  of  the  defendants.  There- 
fore the  complainant  brings  this  suit  in  or- 
der to  avoid  a  multiplicity  of  suits  in  the 
premises;  and  by  reason  of  the  trespasses 
of  the  defendants  and  their  threatened  con- 
tinuance the  complainant  has  suffered  and 
will  suffer  fl;reat  and  irreparable  injurj^  and 
damage,  unless  the  defendants  are  enjoined 
from  further  trespass,  as  prayed  for. 

This  is  the  complainant's  cause  of  action, 
as  set  forth  in  the  bill,  regarding  the  tres- 
pass and  the  injury  inflicted  ana  the  diffi- 
culty of  proof  thereof  and  the  prevention 
of  a  multiplicity  of  suits. 

Hie  complainant  then  further  averred  in 
the  bill,  for  the  purpose,  as  therein  stated, 
of  showing  the  jurisdiction  of  the  court  to 
determine  the  matters  set  forth  in  such  bill, 
that  the  determination  of  the  controversy 
between  the  parties  involved  the  construc- 
tion of  the  mining  laws  of  the  United 
States;  that  the  propertv  of  the  complain- 
ant is  a  mining  claim  and  has  been  patented 
as  such  under  the  provisions  of  the  Revised 
Statutes  of  the  United  States  relating  to 
mines  and  mineral  lands;  that  the  defend- 
ants owned  a  portion  of  certain  properties 
called  the  Rarus  lode  claim,  lot  No.  179; 
the  Johnstown  lode  claim,  lot  No.  173;  and 
the  Little  Ida  lode  claim,  lot  No.  126,  which 
claims  lie  north  of  and  partially  adjoining 
and  near  to  the  Pennsylvania  lode  claim, 
owned  by  the  complainant. 

It  is  further  stated  that  the  various 
claims  which  are  and  will  be  made  by  the 
defendants  as  to  their  rights  in  complain- 
ant's mine  by  reason  of  their  ownership  of 
the  other  mines  above  mentioned  are  with- 
out foundation,  yet,  nevei-theless,  they  will 
be  urged  as  a  defense  to  the  cause  of  action 
set  forth  in  the  bill  of  complaint,  and  the 
claims  of  defendante  are  demed  and  disput- 
ed, as  are  also  the  facts  upon  which  the  de- 
fendante base  their  defense,  and  the  law 
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arisiiiff  from  the  same,  and  complainant 
adds  ^that  it  disputes  each  and  every  one 
of  the  claims  made  by  the  defendants,  rela- 
tive to  the  construction  of  said  several  pat- 
ents, and  it  (complainant)  claims  that  all 
veins  whose  apexes  lie  within  the  Johns- 
gtown  patent  must  be  governed  and  resulat- 
eed  in  extralateral  rights,  if  any  they  nave, 

*  under  the  ^Johnstown  patent,  and  not  under 
or  by  virtue  of  the  Rarus  patent."  The 
complainant  also  averred  "that  the  said  de- 
fendants contend  and  claim  that  the  com- 
plainant cannot  under  any  circumstances 
obtain  any  relief  for  ores  extracted  within 
that  portion  of  the  premises  owned  by  it, 
without  first  showing  that  the  apices  of  the 
veins  from  which  the  ores  were  extracted 
are  within  the  surface  lines  of  the  ground 
owned  and  claimed  by  the  complainant, 
whereas  your  orator  claims  that  prima  facie 
it  is  the  owner  of  all  ores  found  within  its 
boundaries  extended  downward  into  the 
earth,  until  it  has  been  shown  that  some 
other  person  or  company  has  some  right 
thereto  by  reason  of  ownership  of  the  apex 
of  the  vein  within  some  other  claim."  The 
complainant  further  stated  its  right  to  en- 
join defendant  from  mining  ore  beneath  the 
ground  of  complainant,  because  no  vein  hav- 
ing its  apex  in  the  def  andant's  claim  passes 
in  its  strike  through  the  end  lines  tnereof 
so  as  to  confer  extralateral  rights. 

And  finally:  "Wherefore,  your  orator 
shows  to  your  honors  that  there  is  involved 
in  the  matters  in  controversy,  between  your 
orator  and  the  said  defendants,  the  numer- 
ous questions  aforesaid,  involving  the  con- 
struction of  the  statutes  of  the  United 
States  relative  to  locating,  purchasing,  and 
patenting  of  mineral  lands  and  the  con- 
struction of  the  statutes  relative  to  the 
right  of  one  claimant  to  follow  veins  do^vn 
to  and  into  the  premises  of  another,  under 
the  circumstances  and  situation  of  the  par- 
ties as  hereinbefore  set  out,  and  also  the 
construction  of  the  said  statutes  in  relation 
to  patenting  of  claims  and  whether  the  vein 
can  be  patented  to  one  person  and  the  sur- 
face to  another,  and  to  the  right  of  the  Land 
Department  to  segregate  the  surface  from 
the  mineral  in  the  ground,  granting  one  to 
one  person  and  the  other  to  another,  and  as 
to  whether  said  action  is  authorized  under 
and  by  virtue  of  said  statutes;  and  also  as 
to  whether,  when  an  apex  of  a  vein  is  di- 
vided upon  the  surface,  part  being  within 
the  premises  granted  in  one  patent  and  a 
part  within  another,  as  to  what,  if  any,  ex- 
tralateral rights  are  granted  under  such 
circumstances  to  either  party." 

The  answer  of  the  defendants  is  also  set 
9  forth  in  the  certificate  of  the  court  below, 
gin    which    the   defendants   deny   that   they 

•  wrongfully  or  unlawfully  entered  the  prem- 
iaee  of  the  complainant  or  that  they  took 
out  anj  amount  of  ore  belonging  to  the 
complainant  from  that  mine,  and  deny  that 
the  defendants  ever  mined  or  extracted  ores 
from  premises  belonging  to  the  complain- 
ant, or  threatened  to  do  so;  also  deny  the 
averments  as  to  the  value  of  the  ore  as  set 
forth  in  the  bill.  Defendants  also  deny  that 
the    determination   of   the   controversy   be- 


tween the  parties  involves  a  construction  of 
the  minirg  acts  of  the  United  States,  or  the 
construction  of  any  statute  of  the  United 
States  whatever.  They  admit  that  the 
Rarus  and  the  Johnstown  lode  claims  are 
mineral  claims^  located  under  the  laws  of 
tho  United  States,  and  that  the  same  have 
been  patented  under  those  laws,  and  that 
the  defendants  own  a  portion  of  the  lode 
called  the  Rarus  lode  claim.  The  defend- 
ants also  assert  that  they  are  the  owners  of 
a  certain  parcel  of  ground  within  the 
Johnstown  lode  claim,  and  also  the  owners 
of  that  portion  of  the  Pennsvlvania  lode 
claim  thereafter  described,  and  they  claim 
the  right  to  enter  upon  the  premises  of  the 
complainant,  namely,  that  portion  of  the 
Pennsvlvania  lode  claim  described  in  its 
amended  bill  of  complaint,  by  reason  of  the 
fact  that  certain  veins  owned  and  claimed 
by  the  defendants  and  in  their  possession 
have  their  dip  or  apices  within  uie  Johns- 
town lode  claim,  lot  No.  173,  and  that  por- 
tion thereof  owned  by  the  defendants,  and 
that  the  defendants  assert  the  risht  to  fol- 
low such  veins  on  their  downwara  course  or 
dip,  although  the  same  so  far  depart  from 
a  perpendicular  as  to  depart  from  the  said 
Jonnstown  lode  claim  and  from  that  por- 
tion thereof  claimed  by  the  defendants,  and 
enter  the  premises  owned  and  claimed  by 
the  complainant,  namely,  that  portion  of 
the  Pennsylvania  lode  claim  described  in  its 
amended  bill  of  complaint.  But  the  defend- 
ants deny  that  they  claim  the  right  to  enter 
complainant's  premises  by  reason  of  the 
fact  that  any  veins  owned  or  claimed  by 
them  or  in  their  possession  have  their  top 
or  apices  within  the  Rarus  lode  claim  or  in 
that  portion  thereof  owned  by  the  defend- 
ants, or  by  reason  of  the  fact  that  the  same 
have  their  top  or  apices  within  the  Little 
Ida  lode  claim  or  any  portion  thereof,  and 
deny  that  the  defendants  assert  the  right  or 
any  right  to  follow  such  veins  on  thttTi. 
downward  course  or  dip,  although  the  sameg 
so  far^depart  from  a  perpendicular  as  to  de-  * 
part  from  said  Rarus  lode  claim,  and  to  en- 
ter the  premises  claimed  by  the  complaia- 
ant;  and  deny  that  they  assert  or  claim  the 
right  to  enter  the  premises  of  the  complain- 
ant by  reason  of  the  fact  that  any  veins 
owned  or  claimed  by  the  defendants  have 
their  top  or  apices  [in  said  lode  claim  or 
any  part  thereof,  but  alleges  that  the  de- 
fendants claim  the  right  to  enter  the  prem- 
ises of  the  claimant  by  reason  of  the 
fact  that  certain  veins  have  their  top 
or  apices]  t  within  that  portion  of  the 
Johnstown  lode  claim  owned  by  the  de- 
fendant, or  that  they  assert  the  right  to  fol* 
low  such  veins  on  their  downward  course  or 
dip,  although  the  same  so  far  depart  from 
a  perpendicular  as  to  depart  from  the 
Johnstown  lode  claim  and  from  the  portions 


tThe  danse  in  brackets  was,  bj  an  evident 
misprint,  omitted  from  the  answer  as  copied  In 
the  certificate  of  the  court  below,  from  which 
Is  here  qaoted  the  statement  of  the  defendants* 
alleirations.  The  Insertion  of  the  bracketed 
clanae  makes  the  statement  correct  as  shown 
by  the  defendants'  answer.  [Ed. 
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thereof  owned  by  the  defendants,  and  enter 
the  premises  of  the  complainant. 

It  was  further  averred  in  the  answer 
"that  in  this  action  it  makes  no  claim  of 
any  right  under  the  Rams  patent  to  enter 
upon  the  veins  Within  the  ground  claimed 
or  owned  by  the  complainant,  but  that  it 
asserts  its  right  to  do  so  by  reason  of  its 
ownership  of  a  portion  of  the  Johnstown 
lode  claim,  and  the  fact  that  the  top  or 
apices  of  the  veins  or  lode  in  question  are 
within  said  portion  of  the  Johnstown  lode 
claim."  It  also  "denies  that  in  this  action 
it  contends  or  claims  that  only  the  surface 
ground  of  the  Johnstown  claim  was  pat- 
ented to  the  patentees  named  therein,  or 
that  all  or  any  veins  lying  within  the  orig- 
inal location  lines  of  the  Rarus  claim  were 
patented  to  the  claimant  under  the  Rarus 
claim;  .  .  .  but  defendant  alleges  that 
it  contends  and  claims  in  this  action,  and 
in  so  far  as  this  controversy  between  com- 
plainant and  defendant  is  concerned,  that  its 
eztralateral  rights  to  the  veins  in  question 
should  be  determined  by  its  ownership  of 
that  parcel  of  ground  now  included  within 
the  Johnstown  claim,  and  not  by  the  Rarus, 
for  the  reason  that  said  veins  or  lodes  have 
their  tops  or  apices  within  the  said  parcel 
of  ground  owned  by  defendant." 

Various  other  denials  were  made,  from 
which  it  appears  that  the  only  claim  made 
'by  the  defendants  in  this  action  is  by  virtue 
|oi  their  ownership  of  the  Johnstown  lode 
claim.  The  defendants  by  this  answer, 
'therefore,  admit  the  averments  in  the  bill 
.that  their  rights  must  be  governed  and  reg- 
ulated in  this  action  by  reason  of  their  own- 
ership of  the  Johnstown  patent,  and  not  by 
virtue  of  the  Rarus  patent,  and  as  to  those 
rights  the  complainant  claims  that  the 
course  of  the  vein  cannot  be  followed  be- 
OD  cause  of  the  nature  of  the  ground. 

£? 

?  ,^  Messrs,   Xionis  Marshall  and  John  F. 

Forlis  for  appellant. 

Messrs.  JoIul  J.  MoHatton  and  John 

W.  Cotter  for  appellees. 

Mr.  Justice  Peekhamt  after  makiiiff  the 
fore^ing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

It  is  quite  plain  that  the  various  aver- 
ments contained  in  the  complainant's  bill 
lor  the  purpose  of  showing  jurisdiction  in 
the  circuit  court  are  wholly  unnecessary  in 
order  to  make  out  complainant's  cause  of 
action  for  the  conversion  of  ore  by  the  de- 
fendants on  premises  belonging  to  complain- 
ant. To  make  out  a  prima  fa>cie  case  on 
the  part  of  complainant,  so  far  as  its  right 
to  the  ore  in  question  is  concerned,  all  that 
was  necessary  was  to  show  the  patent  and 
the  complainant's  possession  under  it,  and 
from  such  patent  and  possession  the  pre- 
aumption  would  be  that  the  complainant 
was  the  owner  of  all  ores  found  within  the 
boundaries  contained  in  the  patent  extended 
downward  into  tl.e  earth,  and  the  burden 
would  then  rest  upon  the  defendants  to 
^ow  that,  notwithstanding  such  presump- 
tion, they  had  the  right  to  enter  upon  and 
take  the  ore  from  the  ground  within  the  lim- 


it described  in  the  patent  under  which  the 
complainant  derives  title.  It  could  then 
prove  facts  to  sustain  its  averments  in  re- 
gard to  ascertaining  the  quantity  and  value 
of  the  ores  which  the  defendants  were  ex- 
tracting or  mi^ht  extract  from  the  com- 
plainant's premises,  and  that  it  would  be  al- 
together uncertain  and  indefinite  as  to  what 
amount  of  ores  or  the  value  thereof  the  de- 
fendants might  extract  in  the  future,  and 
that  the  complainant  would  be  compelled  to 
rely  upon  the  good  faith  and  showing  of  the 
defendants  as  to  the  amount  and  value  of 
the  ores  which  they  had  theretofore  extract- 
ed and  might  thereafter  extract  from  the 
premises.  Indeed,  the  complainant  asserted 
in  the  bill,  an  extract  from  which  is  con- 
tained in  the  foregoing  statement,  that 
prima  facie  it  is  the  owner  of  all  ores  found 
within  its  boundaries  extended  downwards 
into  the  earth,  until  the  contrary  has  been 
shown.  It  would  be  wholly  unnecessary  g 
and  improper,  in  order  to  prove  complain- « 
anVs  cause  of*kction,  to  eo  into  any  matters* 
of  defense  which  the  de^ndants  might  pos- 
sibly set  up,  and  then  attempt  to  reply  to 
such  defense,  and  thus,  if  possible,  to  show 
that  a  Federal  question  mig^t  or  probably 
would  arise  in  the  course  of  the  trial  of  the 
case.  To  alle^  such  defense  and  then  make 
an  answer  to  it  before  the  defendant  has  the 
opportunity  to  itself  plead  or  prove  its  own 
defense  is  inconsistent  with  any  known  rule 
of  pleading  so  far  as  we  are  aware,  and  is 
improper. 

The  rule  is  a  reasonable  and  Just  one  that 
the  complainant  in  the  first  instance  shall 
be  confined  to  a  statement  of  its  cause  of 
action,  leaving  to  the  defendant  to  set  up 
in  his  answer  what  his  defense  is,  and,  if 
anything  more  than  a  denial  of  complain- 
ant's cause  of  sction,  imposing  upon  the  de- 
fendant the  burden  of  proving  such  defense. 

Conforming  itself  to  that  rule,  the  com- 
plainant would  not,  in  the  assertion  or 
proof  of  its  cause  of  action,  bring  up  a  sin- 
gle Federal  question.  The  presentation  of 
its  cause  of  action  would  not  show  that  it 
was  one  arising  under  the  Constitution  or 
laws  of  the  United  States. 

The  only  way  in  which  it  might  be 
claimed  that  a  Federal  question  was  pre- 
sented would  be  in  the  complainant's  state- 
ment of  what  the  defense  of  defendants 
would  be,  and  complainant's  answer  to  such 
defense.  Under  tnese  circumstances  the 
case  is  brought  wijbhin  the  rule  laid  down 
in  Tennessee  v.  Union  d  Planters^  Bank,  152 
U.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct.  Rep. 
654.  That  case  has  been  dtea  and  ap- 
proved many  times  since«  among  the  latest 
being  Arkansas  v.  Kansas  d  T.  Coal  Oo,  183 
U.  S.  185,  46  L.  ed.  144,  22  Sup.  Ct.  Rep. 
47,  where  it  was  stated  by  Mr.  Chief  Jus- 
tice Fuller,  speaking  for  the  courts  at  p. 
188,  L.  ed.  p.  146,  Sup.  Ct.  Rep.  p.  48,  as 
follows : 

"Hence  it  has  been  settled  that  a  eass 
cannot  be  removed  from  a  state  court  into 
the  circuit  court  of  the  United  States  on 
the  sole  ground  that  it  is  one  arising  under 
the  Constitution,  laws,  or  treaties  of  tha 
United  States,  unless  that  appears  by  plain- 
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tifTs  statement  of  his  own  claim;  and  if  it 
does  not  so  appear,  the  want  of  it  cannot 
be  supplied  by  any  statement  of  the  peti- 
tion for  removal  or  in  the  subsequent  plead- 
inffs.  And,  moreover,  t'^.at  jurisdiction  is 
C  nm  conferred  by  allegations  that  defendant 
2  intends  to  assert  a  defense  based  on  the 
•  Ck>nstitution  •  or  a  law  or  treaty  of  the 
United  States,  or  under  statutes  of  the 
United  States  or  of  a  state,  in  conflict  with 
the  Constitution."  See  also  Blaokhum  v. 
Portland  Gold  Min.  Co.  175  U.  S.  671,  44  L. 
ed.  276,  20  Sup.  Gt.  Rep.  222;  Shoshone 
Min,  Co.  V.  Rutter,  177  U.  S.  606.  44  L.  ed. 
864,  20  Sup.  Ct  Rep.  726. 

The  test  of  the  right  of  removal  it  that 
the  case  must  be  one  over  which  the  circuit 
court  might  have  exercised  original  juris- 
diction under  §  1  of  the  act  of  March  3, 
1887,  as  corrected  1^  the  act  of  August  13, 
1888  (24  Stat,  at  L.  562,  chap.  373,  U.  S. 
Comp.  Stat.  1901«  p.  614;  26  Stat,  at  L. 
433,  chap.  866).  The  cases  hold  that  to 
give  the  circuit  court  original  jurisdiction 
Uie  Federal  question  must  appear  necessa- 
rily in  the  statement  of  the  Diaintiff's  cause 
of  action,  and  not  as  mere  alle^tions  of  the 
defense  which  the  defendants  intend  to  set 
up,  or  which  they  rely  upon.  Third  Street 
A  Suburban  R,  Co.  v.  Lewis,  173  U.  S.  467, 
43  L.  ed.  766,  19  Sup.  Ct.  Ren.  641. 

It  is  urged,  however,  on  the  part  of  the 
complainant,  that  its  averments  in  regard 
to  tne  jurisdiction  of  the  court  are  neces- 
sary to  be  set  forth  as  a  part  of  its  cause 
of  action,  and  that  they  show  that  the  ap- 
pellees are  questioning  complainant's  title 
and  interfering  with  its  enjoyment  of  its 
property  right  by  asserting  ownership  to  a 
portion  of  such  claim  of  complainant  based 
upon  two  government  patents  issued  for  the 
R^mis  and  Johnstown  claims  respectively, 
and  although  such  assertion  of  ownership 
of  the  appellees  is,  as  complainant  avers, 
without  legal  foundation,  yet,  for  reasons 
stated  in  the  bill,  the  consideration  of  which 
necessitates  an  examination  of  Federal 
questions,  the  case  is  in  effect  one  to  quiet 
complainant's  title  or  to  prevent  an  inter- 
ference with  its  rights  and  proper^,  and 
complainant  avers  that  the  allegations  of 
jurisdiction  relate  to  its  cause  of  action; 
that  they  state  the  controversy  existing  be- 
tween the  parties  as  to  its  subject-matter, 
not  as  anticipatory  of  the  defense,  but  as 
establishing  the  complainant's  right  to  have 
its  title  quieted. 

But  it  is  plain  that  the  suit  is  not  in 
truth  a  suit  to  quiet  title.  There  is  a 
cause  of  action  alleged  that  is  not  founded 
upon  any  such  theory,  to  prove  which  it  is 
not  necessary  or  proper  to  go  into  the  de- 
fendants' title  or  to  anticipate  its  defense 
to  the  cause  of  action  alleged  by  the  com- 
Fiplainant.  What  is  thereafter  said  is  for 
3  the  purpose  of  showing  jurisdiction  in  the 
*  Federal 'court,  not  over  an  equitable  cause 
of  action  in  the  nature  of  a  bill  to  quiet 
title,  but  over  a  cause  of  action  arising  out 
of  the  laws  of  the  United  States;  and  the 
various  mining  laws  of  the  United  States 
are  cited  to  show  the  t^uth  of  the  assertion. 
It  is  also  clear  that  jurisdiction  in  a  Fed- 


eral court  cannot  be  predicated  in  this  • 
upon  an  assertion  that  it  is  brought  to  pre- 
vent a  multiplicity  of  suits.  Even  then  the 
complainant's  proof  in  the  first  instance 
would  remain  the  same  as  already  stated. 
The  frequent  trespasses,  as  alleged,  of  the 
defendants,  by  reason  of  which  an  equitable 
remedy  by  injunction  is  sought,  might  ex- 
ist, and  still  it  would  not  necessarily  appear 
from  the  complainant's  proof  that  the  de* 
fendant's  justification  arose  by  reason  of  an 
alleged  right  under  the  Constitution  or  lawa 
of  the  United  States.  That  might  appear 
in  the  defense,  but  would  constitute  no 
cause  of  action  by  complainant. 

If,  however,  the  bill  is  to  be  looked  upon 
as  one  in  the  nature  of  a  bill  of  peace  or 
to  quiet  title,  it  is  fatally  defective  in  that 
aspect.  There  are  two  distinct  kinds  or 
classes  of  bills  of  peace,  or  bills  to  quiet 
title,  the  one  brought  for  the  purpose  of  es- 
tablishing a  general  right  between  a  single 
party  and  numerous  persons  claiming  dis- 
tinct and  individual  interests;  the  other  for 
the  purpose  of  quieting  complainant's  title- 
to  land  against  a  single  adverse  claimant.. 
In  the  second  class  the  suit  can  be  main- 
tained by  a  partjr  in  possession  against  a 
single  defendant  ineffectually  seeking  to  esr 
tablish  a  legal  title  by  repeated  actions  of 
ejectment,  and  in  sucn  case  it  is  necessary 
to  aver  that  the  title  of  complainant  has. 
been  established  by  at  least  one  successful 
trial  at  law  before  equity  will  entertain  ju- 
risdiction. 3  Pom.  Kq.  Jur.  2d  ed.  §  1394,. 
note  3,  and  1  Pom.  £q.  Jur.  §  240. 

This  bill  evidently  would  come  under  tha- 
second  of  these  classes,  and  it  is  defective 
in  not  containing  an  averment  that  the  com- 
plainant's title  has  been  at  least  once  suc- 
cessfully tried  at  law.  On  the  contrary,  it. 
appears  from  the  bill  itself  that  an  action 
at  law  has  been  commenced  involving  the 
same  questions,  but  has  not  been  trieo. 

It  is  also  objected  that,  as  a  bill  of  peace 
or  to  quiet  title,  it  is  defective,  because 
there  is  no  aile^tion  that  the  complainant  i. 
was  in   possession,   which   is  necessary  inS. 
such  a  bill.    If  not  in* possession,  an  action* 
of    ejectment   would    lie.    The     contention 
that  under  the  Code  of  Montana  a  person 
not  in  possession  may  maintain  an  action, 
to  quiet  title  cannot  prevail  in  a  Federal 
court.     Whitehead  v.   Shattuok,  138   U.  S. 
146,  34  L.  ed.  873,  11  Sup.  Ct.  Rep.  276. 

The  complainant  fails,  on  both  these 
grounds,  to  show  that  its  bill  is  sufficient  as 
one  to  quiet  its  title,  and  it  therefore  fails 
to  show  that  the  case  is  not  covered  by  the 
Union  d  Planters^  Bank,  and  other  cases, 
above  cited.  If  the  bill  do  not  contain  facts, 
sufficient  to  constitute  it  a  bill  to  quiet 
title,  all  the  averments  as  to  defendants' 
claims  as  defenses,  and  complainant's  an- 
swers thereto,  are  only  material  for  the 
purpose  of  showing  that  the  defense  may 
disclose  facts  which  will  show  a  case  arising 
out  of  the  mining  laws  of  the  United  States. 
But  this  would  not  constitute  complainanf  8 
cause  of  action. 

But  assuming  for  this  purpose  (what  is 
otherwise  denied)  that  the  bill  is  sufficient 
to  confer  jurisdiction,  it  is  so  or.Iy  because* 
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of  its  averments  as  to  the  defense  to  be 
made  by  the  defendants  to  the  complain- 
ant's cause  of  action.  When  we  come  to  ex- 
amine their  answer  we  find  that  defendants 
disclaim  any  right  under  the  patent  for  the 
Rarus  lode  claim,  and  confine  their  alleged 
rights  to  such  as  exist  by  viitue  of  their 
ownership  of  the  Johnstown  lode  claim  only. 
Defendants'  claim  of  risht  to  follow  the 
veins  which  they  aver  have  their  top  or 
apices  in  the  Jolmstown  patent  is  denied  by 
complainant.  It  sets  up  in  the  bill  that  it 
denies  and  disputes  the  fact  that  the  veins 
upon  which  defendants  have  mined  in  the 
elaim  of  complainant,  even  if  such  veins 
had  their  apices  in  defendants'  ground 
(which  compudnant  does  not  admit),  are 
yet  such  veins  as  can  be  followed  on  their 
dip  beyond  the  lines  of  defendants'  posses- 
aions  into  the  ground  of  complainant,  and 
oomplainant  alleges  that  the  veins  are  brok- 
en and  intersectM  by  faults  in  such  a  man- 
ner that  the  some  cannot  be  traced  or  fol- 
lowed from  the  around  of  defendants  into 
that  of  the  complainant,  and  therefore  de- 
fendants have  no  right  to  enter  upon  the 
ground  of  oomplainant  for  the  purpose  of 
extracting  ores  therefrom  by  reason  of  their 
ownership  of  the  apices  of  any  veins  within 
« their  ground.  There  is  the  further  fact  al- 
Jleged  that  the  veins,  if  any,  whioh  have 
•  their* apices  in  defendants'  daim,  do  not 
pass  in  their  strike  through  the  end  lines  of 
defendants'  claim.  This  allegied  inability 
to  follow  the  veins,  assuming  that  thev 
apex  in  the  defendants'  Johnstown  patent, 
and  the  allegation  as  to  the  veins  not  pass- 
ing through  end  lines,  are  mere  questions 
of  fact,  depending  upon  the  proof  as  to  the 
truth  of  those  averments.  This  does  not 
eonstitute  a  question  arising  out  of  the 
Constitution  or  laws  of  the  United  States. 
The  answer,  by  its  denials  and  disclaimers 
as  to  what  it  sets  up  by  wa^  of  defense, 
takes  awajr  a  defense  which  might  show  the 
case  as  arising  under  such  Constitution  or 
laws. 

Complainant  contends,  however,  that  if  a 
ease  of  jurisdiction  is  niade  out  by  the  bill, 
the  court  is  not  ousted  thereof  bjr  whatever 
is  set  up  in  the  answer.  In  this  case  the 
contention  cannot  be  maintained.  The  only 
foundation  for  the  alleged  Jurisdictiou  con- 
sists of  the  averments  of  complainant  relar 
tive  to  the  contention  of  the  defendants  as 
to  their  defense.  Now,  if  it  appear  from 
the  answer  of  defendants  that  no  such 
claim  as  is  necessaxy  to  give  the  court  ju- 
risdiction is  in  fa£t  made,  but,  on  the  con- 
trary, is  disclaimed  and  denied,  then  the 
basis  of  jurisdiction  fails,  and  the  court 
eannot  proceed.  This  is  so  held  in  Rohiti- 
son  V.  Anderson,  121  U.  6.  522,  524,  30  L. 
ed.  1021,  1022,  7  Sup.  a.  Rep.  1012.  In 
that  case  Mr.  Chief  Justice  Watte,  speaking 
for  this  court  and  delivering  its  opinion, 
said: 

"Even  if  the  complaint,  standing  by  it- 
self, made  out  a  cause  of  jurisdiction, 
which  we  do  not  decide,  it  was  taken  away 
as  soon  as  the  anrwers  were  in,  because  if 
tliere  was  jurisdiction  at  all  it  was  l^  rea- 
son of  the  averments  in  the  complaint  as  to 


what  the  defenses  against  the  title  of  the 
plaintifTs  would  be,  and  these  were  of  no 
avail  as  soon  as  the  answers  were  filed  and 
it  was  made  to  appear  that  no  such  de- 
fenses were  relied  on."  See  also  Crystal 
Springs  Land  d  Water  Co.  v.  Los  Angeles, 
82  Fed.  114,  Affirmed  in  177  U.  S.  169,  44 
L.  ed.  720,  20  Sup.  Ct.  Rep.  573. 

Jurisdiction  in  this  class  of  cases  must 
be  based  upon  the  fact  that  the  case  is  one 
arising  under  the  Constitution  or  laws  of 
the  United  States.    If  it  appear  to  be  such 
in  the  plaintiff's  pleading  simply  because  of 
the  allegations  as  to  what  the  defenses  are^ 
on  the  part  of  the  defendant,  if  when  the:9 
answei^oome  in  it  is  seen  that  no  such  de-* 
fense  in  fact  is  set  up  or  insisted  upon,  it 
is  then  seen  that  no  such  case  exists  as  stat- 
ed in  the  complaint,  and  no  jurisdiction 
therefor  exists  to  try  questions  which  aie 
not  of  a  kind  coming  within  the  statute, 
and  the  court  should  then  dismiss  for  want 
of  jurisdiction. 

liie  complainant  also  objected  that  the 
defendants  did  not  properly  or  effectively 
disclaim  or  deny  the  al^gations  of  the  com- 
plainant's bill. 

In  relation  to  the  evasive  character  of 
the  answer,  it  was  stated  by  Circuit  Judge 
Gilbert  in  35  C.  C.  A.  1,  93  Fed.  274,  in  re- 
gard to  this  case,  as  follows: 

"It  is  objected  that  the  denials  of  the  an- 
swer do  not  fully  and  explicitly  traverse 
the  new  averments  of  the  amended  bill,  but 
that  they  are  denials  onlv  that  the  defend- 
ant relies  in  'this  action^  upon  the  alleged 
rights  and  claims,  and  that  the  defendant 
disclaims  only  for  the  purpose  of  this  pres- 
ent suit»  without  waiving  its  right  to  assert 
such  claims  in  some  other  stdt  or  procecd- 
inff  hereafter.  No  exception,  however,  was 
taken  to  the  answer  for  insufficiency.  It 
was  accepted  as  responding  to  the  allega- 
tions of  the  amended  bilL  We  think  it  was 
properly  so  accepted.  If,  in  view  of  some 
possible  other  action  affecting  other  inter- 
ests, the  defendant  has  attempted  to  reserve 
the  privilege  to  assert  other  rights  under 
the  karus  patent,  it  is  immaterial  to  the 
present  controversy.  It  is  only  to  the 
rights  asserted  by  the  complainant  in  this 
suit  that  the  defendant  must  make  answer. 
It  is  required  to  make  ite  defense  to  the  al- 
legations of  the  bill,  and  to  show  cause  whv 
the  relief  prayed  for  should  not  be  decreed. 
It  has  answered  as  to  its  rights  to  extract 
the  ores  in  question.  It  says  that  it  claims 
nothing  by  virtue  of  the  Rarus  patent,  but 
that  it  relies  solely  upon  the  fact  that  the 
ores  it  has  taken  belong  to  a  vein  which  has 
its  apex  in  the  Johnstown  lode  claim,  and 
in  its  strike  passes  through  the  end  lines  of 
said  claim,  and  in  its  downward  course  ex- 
tends beneath  the  surface  of  the  complain- 
ant's claim.  Upon  such  a  bill  and  such  an 
answer  all  questions  concerning  the  right 
of  the  defenciant  to  mine  the  ores  in  contro- 
versy are  determinable,  and  the  decree,  ifio 
against  the  defendant,  would  be  as  effective  § 
to  bar  it  from  hereafter^asaertinff  rights  x^n•^ 
der  the  Rarus  patent  as  would  be  a  decree 
upon  any  other  form  of  answer." 

We  concur  in  the  views  thus  expressed. 
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and  tlie  result  of  the  whole  case  ia  that  the 
ooinjplainant  failed  to  show  any  jurisdiction 
in  the  Circuit  Court  to  try  this  case,  and 
tlie  order  of  the  Circuit  Court  dismissing 
complainant's  hill  and  giving  judgment  for 
the  defendant  is  therefore  affirmed. 


(188  U.  S.  645) 

BOSTON  &  MONTANA  CONSOLmATED 
COPPER  &  SILVER  MINING  COM- 
PANY, Plff,  in  Err., 

V. 

MONTANA     ORB     PURCHASING     COM- 
PANY et  aL 


Courts — jurisdiction  of  circuit  court — Fed- 
eral question — not  set  up  hy  allegations 
anticipating  defense. 


This  case  Is  governed  by  the  decision  In  Bos- 
ton d  Montana  Consolidated  Copper  d  Silver 
Mining  Company  v,  Montana  Ore  Purchasing 
Company,  anU,  484. 


[No.  102.] 

Argued  December  5,  1902,    Decided  Febru- 
ary 23,  1905. 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mon- 
tana to  review  a  jud^ent  which  dismissed 
for  want  of  Jurisdiction  a  complaint  in  an 
action  to  recover  damages  sustained  bgr  the 
wrongful  takins  of  ore  from  a  mining 
claim.     Affirmed. 

Messrs.  Louis  Marshall  and  John  F, 
Forhis  for  plaintiff  in  error. 

Messrs.  JoIul  J.  MoHatton  and  John 
W.  Cotter  for  defendants  in  error. 


Mr.  Justice  PeoUiaia  delivered  the 
opinion  of  the  court: 

This  case  arises  upK>n  demurrer  to  the 
complainant's  complaint.  The  demurrer 
was  sustained  and  the  complaint  dismissed, 
and  judgment  given  for  the  defendants,  and 
thereupon  the  circuit  judge  certified  the 
question  of  jurisdiction  to  this  court. 

The  action  was  brought  to  recover  $600,- 
000  damages  sustained  by  the  plaintiff  in  er- 
ror by  reason  of  the  wrongful  taking  of  ore 
of  that  value  from  the  mining  claim  of  the 
plaintiff  in  error.  Substantially  the  same 
averments  are  made  in  the  complaint  as  in 
the  case  which  immediatelv  precedes  and 
the  ^estions  involved  are  the  same,  except- 
ing that  the  former  is  a  suit  in  equi^  and 
this  is  an  sx^on  at  law. 

For  the  reasons  stated  in  the  opinion  in 
No.  103  [Boston  d  M.  Consol  Copper  d  Sil- 
ver Min.  Co.  V.  Montana  Ore  Purchasing  JJo. 
188  U.  S.  632,  ante,  434,  23  Sup.  Ct  Rep. 
484],  the  judgment  in  this  case  is  affirmed. 


(188  U.  8.  646) 
BOSTON  &  MONTANA  CONSOLIDATED 
COPPER    &    SILVER    MINING     COM- 
PANY,  Appt., 

V. 

CHILE  GOLD  MINING  COMPANY  et  ok 

Courts — jurisdiction  of  oirouit  court — Fed- 
eral  question — not  set  up  by  allegatioimS 
anticipating  defense^ 

This  case  Is  governed  by  the  decision  in  Boston 
d  Montana  Consolidated  Copper  d  SUcer 
Mining  Company  v.  Montana  Ore  Purchasing 
Company,  ante,  484. 

[No.  104.] 

Argued  December  S,  1902.    Decided  Febru' 
ary  2S,  190S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mon- 
tana to  review  a  judgment  dismissing  for 
want  of  jurisdiction  a  complaint  in  a  suit 
to  prevent  interference  witn  complainant's 
right  of  properly  in  ft  mining  claim.  Af» 
firmed. 

Messrs.  Itonia  Marshall  and  John  ¥• 
Forhis  for  appellant. 

Messrs.  Joiua  J.  MoHatton  and  John 
W,  Cotter  for  appellees.  « 

*  Mr.  Justice  PeoUiain  delivered  tha  opin-* 
ion  of  the  court: 

This  case  involves  the  same  questions  as 
that  of  the  Boston  d  M.  Consol.  Copper  d 
Silver  Min.  Co.  v.  Montana  Ore  Purchasing 
Co.  (No.  103[187  U.S.— ,an<e,  434,  23 Sup. 
Ct.  Rep.  434]),  the  only  point  of  difference 
between  the  two  beine  that  the  Chile  Gold 
Mining  Company  ana  the  other  defendants 
herein  are  sued  as  lessees  of  the  Montana 
Ore  Purchasing  Company,  they  having,  aa 
such  lessees,  aUempted  to  interfere  with  the 
complainant's  ri^ht  of  property.  The  com- 
plaint was  dismissed  for  want  of  jurisdic- 
tion. 

For  the  reasons  stated  in  the  opinion  in 
No.  103,  this  decree  is  also  affirmed. 


(188  U.  8.  491) 

HENRY      BIGELOW      WILLIAMS      and 

Charles  F.  Ayer,  Trustees,  Plffs.  in  Err,, 

«. 

HERBERT  PARKER,  Attorn^  General  of 

Massachusetts. 

Constitutional  lwu?-^due  process-^^ettrUh 
Hon  on  height  of  buildings^-^ompenea- 
tion. 

Due  process  of  law  Is  not  denied  the  owners 
of  property  damafed  by  the  enforcement  of 
a  restriction  on  the  height  of  buildings  on 
certain  Boston  streets.  Imposed  by  Mass.  act 
May  28,  1898,  on  the  theory  that  the  right 
of  action  thereby  given  to  recover  the  dam- 
ages from  the  city  of  Boston  *Mn  the  manner 
prescribed  by  law  for  obtaining  payment  for 
damages  by  any  person  whose  land  is  taken 
In  the  laying  oat  of  a  highway**  does  not  af- 
ford adequate  provision  for  compensation  be- 


2902. 
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cause  the  dtj,  not  belnir  a  partjr  to  the  tak- 
ing, la  not  technlcallj  estopped  to  deny  ita 
liability,  since  ancb  statutory  liability  la  of 
a  character  which,  under  the  decisions  of  the 
state  courts,  the  legislature  may  Impose  on 
a  municipality. 

[No.  116.] 

Argued  Decemler  5,  1902.    Decided  Febru- 
ary 2S,  1909. 

IN  ERROR  to  the  Supreme  Judicial  Ck>urt 
of  the  State  of  Massachusetts  to  review 
a  judgment  directing  a  removal  of  those 
parts  of  a  building  on  a  Boston  street 
above  the  height  of  90  feet.     Affirmed. 

See  same  case  below,  174  Mass.  476,  47 
L.  R.  A.  314,  55  N.  E.  77,  178  Mass.  330,  59 
N.  E.  812. 

Statement  by  Mr.  Justice  Brewer  i 

On  May  23,  1898,  the  I^slature  of  Mas- 
flachusetts  passed  the  following  act: 

"Sec.  1.  Any  building  now  being  built,  or 
hereafter  to  be  built,  rebuilt,  or  altered  in 
the  city  of  Boston,  upon  any  land  abutting; 
on  St.  James  avenue,  between  Clarendon 
street  and  Dartmouth  street,  or  upon  land 
at  the  comer  of  Dartmouth  street  and  Hun- 
tiiu;ton  avenue,  now  occupied  bv  the  Pierce 
building,  so-called,  or  upon  land  abutting  on 
Dartmouth  street,  now  occupied  by  the  Bos- 
ton Public  Library  building,  or  upon  land 
at  the  comer  of  Dartmouth  street  and  Bovl- 
ston  street,  now  occupied  by  the  New  Old 
South  Church  building,  may  be  completed, 
built,  rebuilt,  or  altered  to  the  height  of  90 
feet,  and  no  more;  and  upon  any  land  or 
lands  abutting  on  Boylston  street,  between 
Dartmouth  street  and  Clarendon  street, 
d  may  be  completed,  built,  rebuilt,  or  altered 
$to  the  height  of  100  feet,  and  no  more: 
♦  Provided,  hoicever.  That  there  may  bc*erect- 
ed  on  any  such  building,  above  the  limits 
hereinbefore  prescribed,  such  steeples,  tow- 
ers, domes,  sculptured  ornaments  and  chim- 
neys as  the  board  of  park  commissioners  of 
said  city  may  approve. 

"Sec.  2.  The  provisions  of  chapter  313  of 
the  acts  of  the  year  1896,  and  of  chapter 
379  of  the  acts  of  the  year  1897,  so  far  as 
they  limit  the  height  of  buildings,  shall  not 
be  construed  to  apply  to  the  territory  speci- 
fied and  restricted  in  S  1  of  this  act. 

"Sec.  3.  The  owner  of,  or  any  person  hav- 
ing an  interest  in,  any  building  upon  any 
land  described  in  §  1  of  this  act,  the  con- 
struction whereof  was  begun,  but  not  com- 
pleted, before  the  14th  day  of  January  in 
the  current  year,  who  suffers  damage  under 
the  provisions  of  this  act  by  reason  or  in 
consequence  of  having  planned  and  begun 
such  construction,  or  made  contracts  there- 
for, for  a  height  exceeding  that  limited  by 
S  1  of  this  act  for  the  locality  where  said 
construction  has  been  begun,  may  recover 
danuiges  from  the  citv  of  Boston  for  mate- 
rial lx>ught  or  actually  contracted  for,  and 
the  use  of  which  is  prevented  by  the  provi- 
sions of  this  act,  for  the  excess  of  cost  of 
material  bought  or  actually  contracted  for 
over  that  which  would  be  necessary  for  such 


building  if  not  exceeding  in  height  the  limit 
prescribed  for  that  loc^ity  by  {  1  of  this 
act,  less  the  value  of  such  materials  as  an 
not  required  on  account  of  the  limitations 
resulting  from  ths  provisiona  of  this  act^ 
and  the  actual  cost  or  expense  of  any  rear- 
rangeirent  of  the  design  or  construction  of 
such  building  made  necessary  by  this  act, 
by  proceedings  begun  within  two  years  of 
the  passage  of  this  act,  and  in  the  manner 
prescribed  by  law  for  obtaining  payment  for 
damages  sustained  by  any  person  whose 
land  IS  taken  in  the  laying  out  of  a  high- 
way in  said  city. 

"Sec  4.  Any  person  sustaining  damage  or 
loss  in  his  property  by  reason  of  the  Emit 
of  the  height  of  builaings  provided  for  in 
this  act  may  recover  such  damage  or  loss 
from  the  city  of  Boston,  by  proceedings  be- 
gun within  three  years  of  the  passage  of 
this  act,  and  in  the  manner  prescribe  byeo 
law  for  obtaining  payment  for  damages  sua-  $ 
tained  by  any  person  whose^land  is  taken* 
in  the  laving  out  of  a  hishway  in  said  city.** 
Acts  and  Resolves  of  Massachusetts,  1898, 
chap.  452. 

The  building  of  plaintiff  in  error  comes 
within  the  scope  of  this  statute,  and  on  Sep- 
tember 17,  1898,  the  attomey  |;eueral  of 
Massachusetts  filed  an  information  in  ths 
supreme  judicial  court  of  that  state  to  en- 
join the  maintenance  of  that  part  of  the 
building  above  the  90-foot  line.  To  this 
information  ths  defendants  pleaded,  among 
other  things,  that  "the  statute,  ...  in 
its  application  to  the  defendants,  .  .  • 
is  in  violation  of  the  2d  clause  of  S  1  of  the 
14th  Amendment,  and  of  other  provisions 
of  the  Constitution  of  the  United  States." 
Pending  this  proceeding,  the  defendants 
commenced  actions  against  the  dtj  of  Bos- 
ton for  damages,  as  provided  in  §f  3  and  4 
of  the  statute.  The  city  filed  a  eeneral  de- 
nial. The  defendants  then  moved  that  ths 
attorney  general  be  required  to  join  ths 
city  as  a  party  defendant,  in  order  that  ths 
question  of  the  city's  liability  to  damaces 
might  be  conclusively  determined  in  tnis 
proceeding,  or,  in  default  of  such  joinder, 
that  it  be  stayed  until  the  city's  liability 
could  be  conclusively  determined.  This 
motion  was  denied,  and  the  defendants  ap- 
pealed from  the  denial  thereof.  The  facts 
were  agreed  upon,  and  the  case  reserved  by 
the  presiding  justice  for  the  consideration 
of  the  full  court.  Upon  March  13,  1001,  a 
decree  was  entered,  sustaining  the  conten- 
tion of  the  attorney  general,  and  directing 
a  removal  of  those  parts  of  the  building 
above  the  height  of  90  feet«  without  preju- 
dice, however,  to  the  right  of  defendants 
under  the  statute  to  maintain  such  steeples, 
towers,  etc.,  ss  the  board  of  park  commis- 
sioners of  the  city  of  Boston  should  ap- 
prove. 174  Mass.  476,  47  L.  R.  A.  314,  55 
N.  E.  77.  To  review  such  judgment  this 
writ  of  error  was  sued  out. 

Sfessrs.  Albert  E.  PlUsbvry  and  Grant 
M.  Palmer  for  plaintiffs  in  error. 

Messrs.    Edmond     A.     Wltitman    and 

Samuel  J.  Elder  for  defendant  in  error. 
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•  *  Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

Counsel  for  plaintiffs  in  error  state  in 
their  brief  that  "the  single  question  in  the 
case  is,  substantially,  whether  it  is  consist- 
ent with  due  process  of  law  for  a  court  to 
decree  the  actual  destruction  of  property 
under  a  statute  of  eminent  domain  by 
which  the  state  takes  certain  rights  in  it, 
making  provision  for  compensation  only  by 
giving  the  owners  a  right  of  action  against 
a  city  for  their  damages,  while  the  city, 
which  had  no  part  in  the  taking,  denies  the 
validity  of  the  provision  for  compensation, 
upon  which  the  validity  of  the  taking  de- 
pends, and  refuses  to  pay  any  damages  un- 
less and  until  it  is  held  liable  therefor  in 
another  proceeding,  which  is  yet  undeter- 
mined." 

That  the  statute  does  not  conflict  with 
the  Constitution  of  the  state  is  for  this 
court  settled  by  the  decision  of  the  state 
court.  Merchants*  d  Mfrs.  Bank  v.  Penn- 
Mylvania,  167  U.  S.  461«  42  L.  ed.  236«  7 
Sup.  Ct.  Rep,  C20«  and  cases  cited  j 
Rasmussen  v.  Idaho,  181  U.  S.  198«  45  L. 
ed.  820,  21  Sui>.  Ct.  Rep.  594.  The  consti- 
tutional provision  of  the  state,  and  that 
found  in  the  5th  Amendment  to  the  Federal 
Constitution,  are  substantially  alike.  The 
Massachusetts  provision  reads:  '*When- 
ever  the  public  exi^ncies  require  that  the 
properly  of  any  individual  should  be  appro- 
priated to  public  uses,  he  shall  receive  a 
reasonable  compensation  therefor."  Dec- 
laration of  Righta,  art.  10.  And  the  6th 
Amendment  says:  "Nor  shall  private 
property  be  taken  for  public  use  without 
just  compensation." 

So  far  as  the  Federal  Constitution  is  con- 
cerned, it  is  settled  by  repeated  decisions 
that  a  state  may  authorize  the  taking  of 
possession  prior  to  any  payment,  or  even  fi- 
nal determination  of  the  amount  of  compen- 
sation. In  Backus  v.  Ft,  Street  Union  De- 
pot Co.  169  U.  S.  557,  568,  42  L.  ed.  853, 
858,  18  Sup.  Ct.  Rep.  445,  449,  we  said: 
g  ''Is  it  beyond  the  power  of  a  state  to  au- 
S  thorize  in  condemnation  cases  the  taking  of 

*  possession  prior  to  the  final* determination 
of  the  amount  of  compensation  and  pay- 
ment thereof!  This  question  is  fully  an- 
swered by  the  opinions  of  this  court  in 
Cherokee  Nation  v.  Southern  Kan8<i8  R.  Co. 
135  U.  S.  641,  34  L.  ed.  2ft5,  10  Sup.  Ct. 
Rep.  965,  and  Sweet  v.  Rechel,  159  U.  S. 
380,  40  L.  ed.  188,  16  Sup.  Ct  Rep.  43. 
There  can  be  no  doubt  that  if  adequate  pro- 
vision for  compensation  is  made  authority 
may  be  srantea  for  taking  possession  pend- 
ing inquiry  as  to  the  amount  which  must 
be  paia  and  before  any  final  determination 
thereof." 

We  pass,  therefore,  to  inquire  as  to  the 
adequacy  of  the  provision  for  compensation. 
No  question  is  made  as  to  the  general  sol- 
vency of  the  city  of  Boston.  Although  in 
the  agreed  facts  it  is  stated  that  the  ciiy 
has  no  "moneys  specially  appropriated  to 
any  such  purpose  as  that  prescribed  by  the 
damage  clauses  of  this  statute,  nor  any  ex- 
press statutory  power  or  authority  to  raise, 
appropriate,  or  pay  money  for  such  a  pur- 


pose," yet,  as  this  statute  provides  that 
''any  person  sustaining  damage  •  .  . 
may  recover  such  damage  ...  in  the 
manner  prescribed  by  law  for  obtaining 
payment  for  damages  by  any  person  whose 
land  is  taken  in  the  laying  out  of  a  high- 
way;" and  as  there  is  a  general  statute 
makinff  suitable  provision  for  such  a  recov- 
ery,— Uie  question  of  solvency  does  not  seem 
to  be  material. 

It  is  true  that  the  city  is  not  a  party  ta 
the  proceedings,  and  tiierefore  not  estopped 
to  oeny  its  liability  by  reason  of  having 
sought  and  obtained  the  condemnation.  In 
that  respect  the  statute  differs  from  ordi- 
nary statutes  giving  to  corporations,  munic- 
ipal or  private,  the  right  to  condemn.  While 
there  is  no  technical  estoppel  by  judicial 
proceeding,  yet  the  state  supreme  court  ad- 
ludged  the  validity  of  the  statute,  not  mere- 
ly in  respect  to  the  taking,  but  also  in  re- 
spect to  the  liability  of  the  city.  In  its 
opinion  it  said  (p.  481,  L.  R.  A.  p.  317,  N. 
K  p.  78): 

"It  may  be  contended  that  if  the  legisla- 
ture could  take  this  right  for  the  use  of  the 
public,  it  could  not  re(juire  the  city  of  Bos- 
ton to  make  compensation  for  it,  but  should 
have  provided  for  the  payment  of  damages 
from  the  treasury  of  the  commonwealth. 
This  contention  would  limit  too  strictly  the 
power  of  the  legislature  in  the  distribution 
of  public  burdens.  Very  wide  discretion  is 
left  with  the  lawmaking  power  in  this  par-^ 
ticular.  The  legislature  may  change  the^ 
political  subdivisiona^of  the  commonwealth* 
b^  creating  changing,  or  abolishing  par- 
ticular cities,  towns,  or  counties.  It  may 
require  any  of  them  to  bear  such  share  of 
the  public  burdens  as  it  deems  just  and 
equitable.  This  ri^ht  has  been  exercised  in 
a  great  variety  of  ways.  Kingman,  Peti^ 
tioner,  153  Mass.  566,  12  L.  R.  A.  417,  27 
N.  E.  778,  and  cases  and  statutes  there 
cited." 

And  this  decision  is  in  harmony  with 
prior  adjudications  of  that  court. 

It  is  also  true  that  the  proceeding  here 
taken  is  in  many  respects  novel.  Perhaps 
no  case  like  it  has  arisen  in  this  countiy. 
But  as  the  court  of  last  resort  of  Massachu- 
setts has  treated  it  as  a  condenmation,  a 
taking  for  the  public  use,  it  is  a  taking  for 
the  use  primarily  of  the  citizens  of  Boston, 
and  comes  within  the  repeated  rulings  of 
the  state  court  in  respect  to  the  competency 
of  the  legislature  to  cast  the  burden  there* 
of  upon  the  city.  And  while,  as  stated, 
there  may  be  no  technical  estoppel  by  judg- 
ment, yet  in  view  of  these  ruling  it  would 
be  going  too  far  to  hold  that  it  is  essential 
that  there  be  a  judgment  eptablishinff  the 
liability  of  the  city  tefore  it  can  be  affirmed 
that  adequate  provision  for  compensation 
has  been  made. 

That  there  may  be  novel  questions  in  f^ 
spect  to  the  measure  of  damage,  the  value 
of  the  property  that  is  taken,  does  not  avoid 
the  fact  tnat  a  solvent  debtor, — one  wfaoss 
solvency  is  not  liable  to  go  up  or  down  like 
that  of  an  individual,  but  is  of  substantial 
permanence, — is  provided,  as  well  as  a  di- 
rect and  appropriate  means  of  ascertaining 
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and  enforcing  \he  amount  of  all  such  dam- 
age. In  view,  therefore,  of  the  prior  deci- 
■iona  of  the  supreme  court  of  the  state  as 
well  as  that  in  this  case,  we  are  of  opinion 
that  it  cannot  be  held  that  there  was  a  fail- 
ure to  make  adequate  provision  for  the  pav- 
ment  of  the  damages  sustained  by  the  tak- 


%, 


Ve  have  not  considered  any  question  of 
purely     state     cognizance,     nor     have     we 
•topped  to  comment  on  the  sugg^estion  made 
by  tne  supreme  court  of  the  state,  that  this 
statute  might  be  sustained  as  an  exercise 
of  the  police  power,  or,  if  it  could  be  so  sus- 
tttained,  that  it  could  be  enforced  without 
Sany  provision  for  compensation.    Consider- 
«  ing  simply  the  distinct^proposition  so  ably 
presented  by  the  counsel  for  plaintifTs  in  er- 
ror, we  are  of  opinion  that  the  statute  in 
question    cannot    be    adjudged    in    conflict 
with  the  Federal  Constitution,  and  there- 
lore  the  judgment  of  the  Supreme  Judicial 
€ourt  of  Maasachusetta  is  affirmed. 

<188  U.  S.  646)        — "— 

FRANCIS  WINSLOW  et  al,,  Appts., 

BALTIMORE  ft  OHIO  RAILROAD  COM- 
PANY. 

Covenant — to  renew— eatisfied  hy  one  re- 
newal— frusta— power  of  one  trt^siee  to 
execute  lease— ratifioationr'-epeeifie  per- 
formanee—part  performanee— statute  of 
fra/u^^!t—injunotion  agoAnst  dispossession 
to  permit  oondemnation. 

t»  A  covenant  In  a  lease  to  renew  at  Its  ezpln^ 
tlon  with  the  nme  covenants  and  privileges 
as  contained  In  the  original  lease  is  satisfied 
by  one  renewal  without  the  Insertion  of  an- 
other covenant  to  renew. 

X  A  valid  lease  of  real  property  containing  a 
covenant  to  renew  caneot  be  made  by  one  of 
the  trustees  in  whom  the  title  to  the  property 
is  vested,  as  snch  an  act  Is  of  a  nature  to 
require  the  deliberate  discretion  and  Judg- 
ment of  all  the  trustees. 

5.  Recognition  by  all  the  trustees  of  a  lease  for 
five  years  of  a  portion  of  the  realty  Included 
In  the  trust  estate,  eiecuted  by  one  of  their 
number,  even  assuming  that  it  could  cure  the 
Invalidity  of  such  lease  under  the  statute  of 
frauds,  must  have  been  founded  upon  full 
knowledge  of  all  the  facta,  in  order  to  have 
that  effect. 

4.  The  continued  possession  of  land  by  a  lessee 
after  the  expiration  of  a  five  years'  lease 
which  contained  a  covenant  to  renew  for  a 
like  period,  and  the  payment  and  acceptance 
of  rent  therefor  during  the  period  covered  by 
the  renewal  clause^  are  not  such  part  per- 
formance as  calls  for  the  specific  performance 
of  a  covenant  to  renew  contained  in  a  leaie 
which  purports  to  have  been  executed  In  com- 
pliance with  the  renewal  covenant  In  the 
prior  lease,  but  which  Is  Invalid  under  the 
statute  of  frauds  because  signed  by  only  one 
of  the  trustees  In  whom  the  title  to  the  prop- 
erty was  vested. 

6.  The  receipt  of  rent  by  the  beneficiary  in  a 
trust,  after  the  expiration  of  a  lease  oontain- 
ixkg  a  covenant  to  renew.  In  Ignorance  of  the 
Invalidity  of  such  lease  under  the  statute  of 
frauJs.  Is  not  such  part  performance  as  calls 


for  the  specific  performance  of  such  eor- 
enant,^-erpeeially  where  her  action  was  un- 
known to  the  trustees,  who  had  substantially 
refufied  to  renew  on  the  old  tiasls,  and  took 
place  while  negotiations  were  pending  be- 
tween them  and  the  lessee  relative  to  the 
terms  of  a  continued  occupation  of  the  land. 
0.  A  railroad  company  which  enters  upon  the 
use  and  occupation  of  real  property  under  a 
lease,  with  a  view  to  Its  purchase  when  that 
can  properly  be  effected,  and  constructs  a 
portion  of  its  line  thereon.  Is  entitled  to  aa 
Injunction  restraining  its  lessors  for  a  rea- 
sonable time  from  proceeding  to  dla> 
possess  the  company  from  the  land.  In  order 
to  enable  It  to  condemn  such  land  In  proper 
proceedings  for  that  purpose. 

[No.  125.] 

Argued    Beoemh^  17,   18^   190i.    Decided 
February  2S,  1903, 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  the  judgment  of  the 
Supreme  Court  of  the  District  dismissinff  a 
bill  in  a  suit  to  establish  the  validity  of  a 
lease  and  compel  the  speeifio  performance  of 
a  contract  to  sell,  and  to  enjoin  further  pro- 
ceedings at  law  to  obtain  possession  of  the 
premises,  and  the  further  prosecution  of  aa 
action  to  recover  damages  for  its  use  and 
occupation,  and  directed  that  court  to  give 
judgment  for  complainant.  Reversed  and 
remanded  for  further  proceedings. 
See  same  case  below,  18  App.  D.  C.  4S8. 

Statement  by  Mr.  Justice  PeokKamt  S 
*The  court  of  appeals  of  the  District  <if* 
Columbia,  reversing  the  jnd^ent  of  the  su- 
preme court  of  the  District  (which  dis- 
missed the  bill  of  the  railroad  company),  di- 
rected that  court  to  give  judgment  in  favor 
of  the  company,  and  from  the  judgment  of 
the  court  of  appeals  an  appeal  to  this  court 
has  been  taken  by  the  defendants  below. 

The  company  brought  this  suit  to  obtain 
a  judgment  declaring  the  validity  of  an  al- 
leged lease  to  it  for  five  years  from  the  let 
day  of  August,  1897,  and  to  compel  the  spe- 
cific performance  of  an  alleged  contract  to 
sell  to  it  the  same  land  mentioned  in  the 
lease  and  lying  in  the  city  of  Washington, 
owned  by  the  defendants  as  substituted 
trustees  under  the  will  of  the  late  Cather- 
ine Pearson,  deceased,  and  to  enjoin  the  de- 
fendants from  continuing  proceedings  at 
law  which  thev  had  commenced  to  obtain 
possession  of  the  premises,  and  also  to  en- 
join them  from  the  prosecution  of  an  aetion 
to  recover  damages  for  the  use  and  oeenpa- 
tion  of  the  land  by  the  railroad  company,  ce 
The  facts  are  as  follows:  2 

*  Catherine  Pearson  in  her  lifetime  owned* 
certain  land,  consisting  of  unimproved  lota 
in  the  city  of  Washinston,  near  the  Balti- 
more &  Ohio  Railroad  Company's  depot,  and 
lying  on  the  line  of  its  Metropolitan  branch 
as  subsequently  constructed  in  that  dty. 
After  the  decease  of  Mrs.  Pearson,  and  on 
June  30,  1868,  her  will  was  duljr  proved  be- 
fore the  proper  probate  court  in  the  Dis- 
trict.    In    it   she   devised   the   premises   to 
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trustees  for  the  sole  and  separate  nse  of  her 
daughter,  Eliza  W.  Patterson — 

"During  the  term  of  her  natural  life,  and 
80  that  the  same  shall  not  be  liable  for  the 
debts  or  subject  to  the  control,  contracts,  or 
engagements  of  her  present  or  any  after- 
taken  husband;  to  permit  her  by  herself,  or 
her  special  attorney  appointed  in  writing, 
to  be  signed  by  her,  to  receive  the  annual 
income  and  profits  of  the  same  for  her  own 
sole  and  separate  use,  her  receipt  or  that  of 
her  attorney  so  appointed  as  aforesaid  alone 
to  be  an  acquittance  to  the  person  or  per- 
sons charged  with  the  payment  of  such  in- 
come or  any  part  of  the  same,  and  to  the 
extent  only  therein  expressed  to  have  been 
paid;  and  if  she  pleases  to  occupy,  possess, 
and  use  for  her  own  account,  accommoda- 
tion, and  convenience  and  that  of  her  family 
any  part  of  the  property,  real  and  personal, 
BO  held  for  her  separate  use  and  benefit,  she 
shall  be  allowed  to  do  so;  and  if  at  any 
time  the  said  Eliza  Patterson  shall  in  writ- 
ing, to  be  signed  bv  her  in  the  presence  of 
and  to  be  attested  by  a  subscribing  witness, 
desire  the  said  Carlisle  P.  Patterson,  Wil- 
liam H.  Philip,  and  Walter  S.  Cox,  or  the 
survivors  and  survivor  of  them,  to  sell  any 
part  of  the  estate,  real  and  personal,  held 
by  them  for  her  separate  use«  for  the  pur- 
pose of  chancing  the  investment  thereof,  it 
shall  be  lawful  for  the  said  named  trustees 
or  the  survivors  or  survivor  of  them  to  sell 
the  same  for  such  purpose  only,  and  to 
transfer  and  convey  the  absolute  estate  in 
fee  therein,  to  the  purchaser  thereof ;  to  re- 
ceive the  proceeds  of  any  and  every  such 
sale  of  the  purchaser^  who  shall  not  be  re- 

guired  to  see  to  the  application  thereof ;  and 
i>  invest  the  same  in  such  manner  as  the 
said  Eliza  W.  Patterson  may  require;  and 
^such  new  investment  shall  be  held  by  the 
2  said  trustees  for  the  same  use,  trusts,  and 
•  purposes,  and  with  the^same  powers  and 
authority  of  sale  and  reinvestment,  as  is 
herein  declared  of  and  concerning  the  orig- 
inal trust,  subject,  and  separate  estate. 

"And  after  the  death  of  the  said  Eliza  W. 
Patterson  the  said  named  trustees  and  their 
successors  shall  hold  the  said  trust,  subject, 
and  separate  estate — original  and  subse- 
quently acquired  by  sale  and  reinvestment 
— for  the  use  and  benefit  of  any  child,  or 
children,  of  the  said  Eliza  W.  Patterson, 
and  the  issue  of  any  child  or  children  of  the 
said  Eliza  who  ma^  die  leaving  issue  in  the 
lifetime  of  the  said  Eliza,  and  such  issue 
shall  take  the  share  or  portion  of  the  said 
estate  which  their  parent  or  parents  would 
have  taken  had  they  survived  the  said 
Eliza.  And  if  the  said  Eliza  W.  Patterson 
shall  die  without  leaving  a  child  or  chil- 
dren, or  issue  of  any  child  or  children,  liv- 
ing at  the  time  of  her  death,  the  said  trus- 
tees and  their  successors  shall  hold  the  said 
trust,  subject,  and  separate  estate  for  my 
right  heirs.  And  if  it  shall  happen  that 
either  of  the  said  trustees  shall  aie«  or  be- 
come incapable  of  acting,  or  shall  refuse  to 
act  in  the  execution  of  said  trust,  then  and 
in  every  such  case  the  continuing  trustees 
or  trustee  shall  from  time  to  time  nominate 
some  other  person  or  persons  to  be  approved 


by  the  said  Eliza  W.  Patterson  to  be  trus- 
tee or  trustees  in  tlie  place  and  stead  of  the 
person  or  persons  so  (lying,  or  becoming  in- 
capable or  refusing  to  act,  and  shall  convey 
and  settle  the  said  trusty  subject  and  sepa- 
rate estate  in  such  manner  that  the  same 
shall  be  legally  vested  in  such  continuing 
trustees  or  trustee^  and  such  person  or  per^ 
sons  so  named  and  appointed  to  that  office 
for  the  same  uses^  trusts^  and  purposra,  and 
with  the  same  power  and  authority  of  ad- 
ministration, ssJe,  and  reinvestment  as  is 
hereinbefore  declared  of  and  concerning  the 
said  trusts,  subject,  and  estate,  and  the  said 
new  trustee  or  trustees  shall  have  the  same 
power  to  act  in  the  premises  in  conjunction 
with  the  continuing  trustees  or  trustee,  and 
as  survivors  of  them,  as  if  they  had  been 
originally  named  trustee  or  trustees  in  the 
premises  in  this  my  last  will  and  testament, 

"I  do  hereby  nominate  and  appoint  Car- 
lisle P.  Patterson,  William  H.  Philip,  and 
W.  S.  Cox  to  be  the  executors  of  this  my^ 
last  will  and  testament."  § 

*  In  1872  the  trustees  under  Mrs.  Pearson's* 
will  leased  to  the  railroad  company  the  land 
for  five  years,  the  lease  containing  a  priv- 
ilege to  the  railroad  company  to  purchase 
sucn  land  during  those  five  years  on  pay- 
ment of  $12,592.  It  also  contained  an  agree- 
ment to  renew  the  lease  with  the  same  cove- 
nants and  privileges  for  another  term  of 
five  years,  or  until  the  lessors  were  prepared 
to  convey  the  premises  as  agreed  in  the 
lease  with  a  perfect  title  in  fee  simple. 

From  the  time  of  the  first  lease  in  1872, 
and  under  various  leases  thereafter,  the 
company  occupied  the  land,  constructed 
part  of  its  branch  line  thereon,  and  paid 
rent  therefor  up  to  1888.  On  January  30 
of  that  year  a  lease  was  made,  which  was 
signed  bjr  the  trustees  and  by  the  president 
of  the  railroad  company,  though  not  by  Mrs. 
Patterson.  By  the  terms  of  that  lease  the 
premises  were  rented  for  five  years  from 
August  1,  1887,  at  the  same  rent  and  with 
the  same  covenants  as  to  renewal  and  for 
the  sale  of  the  lands  as  contained  in  the  first 
lease  of  1872.  The  company  continued  in 
the  occupation  of  the  prenuses  under  this 
lease  for  the  five  years  mentioned  therein. 
Upon  October  17«  1892,  the  company  still 
being  in  occupation  of  the  land,  another  in- 
strument was  executed  in  the  form  of  a 
lease,  signed  by  but  one  of  the  trustees,  and 
purporting  to  lease  the  land  for  five  years 
from  August  1,  1892,  at  the  same  rental  as 
the  lease  of  1888,  and  with  the  same  cove- 
nants to  sell  at  the  same  price  ($12,592), 
and  to  renew  the  lease  for  five  years,  as  con* 
tained  in  the  lease  of  1888.  lliis  lease  was 
signed  by  Winslow,  alone,  he  then  being 
one  of  the  substituted  trustees,  but  Jay,  an- 
other of  the  substituted  trustees,  did  not 
sign  it,  and,  so  far  as  appears,  never  saw 
it.  These  two  substituted  trustees  had  been 
duly  appointed  prior  to  or  in  the  year  1883. 
The  former  trustee,  Juc^  Cox,  had  re- 
signed in  June,  1892,  and  it  does  not  appear 
that  his  successor  had  then  been  appointed. 

The  company  retained  possession  of  the 
property  from  August  1,  1892,  up  to  Au- 
gust 1,  1897,  and  paid  the  amount  of  money 
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mentioned  is  the  paper  of  1892,  being^  at 

the  aame  rate  that  had    been  paid    since 

1872,  and  as  waa  provided  in  the  lease  ol 

^  1888.    About  the  1st  of  August,  1807,  quea- 

gtions  arose  as  to  the  terms  of  future  oocu- 

#  pation  of  the  land.    The  trustees^refused  to 

exeeute  any  further  lease,  denied  any  obli- 

Stion  to  renew  it  for  any  term,  and  said 
ey  preferred  to  sell,  but  refused  to  do  eo 
on  the  old  terma^  the  land  having  in  the 
meantime  largely  appreciated  in  value.  In 
September,  1897,  Mr.  Winslow^  in  a  letter 
to  the  company,  said  they  were  prepared  to 
convey  the  property  with  a  perfect  title,  and 
that  they  also  preferred  to  execute  such  con- 
veyance to  any  renewal  of  the  lease.  The 
comjjany,  however,  prepared  a  lease,  which 

Srovided  for  again  leasing  the  land  to  it  on 
tie  same  terms  for  a  period  of  five  vears, 
commencing  on  Ausust  1«  1897,  and  this 
lease  also  contained  a  provision  for  a  re- 
newal for  another  five  years,  or  until  the 
lessors  could  convey  the  premises  in  fee 
simple  to  the  company.  This  lease  was 
never  signed.  Negotiations  continued  in  re- 
gard to  the  matter,  the  company  insisting 
it  had  the  right  to  a  renewal  of  the  lease 
by  virtue  of  the  instrument  dated  August  1, 
1892,  while  the  trustees  denied  that  conten- 
tion, and,  though  willing  to  sell,  were  not 
willing  to  do  so  at  the  price  named  in  the 
former  lease,  as  they  said  that  the  value  of 
the  land  had  increased  from  $12,592  to  over 
$30,000.  During  these  negotiations  and  dis- 

Sutes  the  company  retained  possession  of 
lie  land,  and  on  or  about  February  1,  1898 
(the  dispute  and  the  negotiations  between 
the  trustees  and  the  company  being  still 
unsettled),  in  accordance  with  the  custom 
which  it  had  followed  during  the  running 
of  the  various  instruments  since  1872,  of 
paying  the  rent  semi-annually  on  the  Ist 
days  of  February  and  August  as  it  accrued, 
it  sent  the  money  that  would  have  been  due 
for  rent  (if  a  lease  were  then  in  existence), 
in  the  form  of  a  money  order  payable  to  the 
order  of  Mr.  Winslow,  trustee  of  Eliza  W, 
Patterson,  and  inclosed  it  in  a  letter  ad- 
dressed to  lilr.  Winslow,  in  care  of  Fisher 
ft  Co.,  agents,  who  sent  it  to  Mrs.  Patter- 
son, as  Mr.  Winslow  was  then  absent  in 
Nicaragua  as  secretary  of  the  Canal  Com- 
mission. This  money  order  was  received  by 
Mrs.  Patterson,  who  thereupon  wrote  the 
following  letter,  under  date  of  Febniary  6, 
1898,  to  one  of  the  officers  of  the  company: 

Dear  Sir:— 
fi     I  returned  to  yon  a  few  days  ago  the 

?  draft  which  you  sent  me  for  the  rent  of  my 
properbr  on  First  street^*  Washington,  by 
the  railroad  company  of  Balto.  &  Ohio  of 
$377.77.  The  draft  was  made  out  to  Mr. 
Francis  Winslow,  trustee,  and  I  could  not 
draw  it  as  Mr.  Winslow  is  in  Nicaragua, 
and  I  could  not  send  it  so  far  away  to  him, 
fearing  it  iLight  be  lost.  I  therefore  return 
it  to  yon«  with  the  request  that  you  would 
.  sign  it,  as  you  always  have  done  heretofore. 
Cox,  Jay,  &  Winslow,  trusteesi  Judge  Cox 
ft  Mr.  Jay  are  both  here^  so  that  they  can 
dign  it  at  once  and  I  can  have  the  mon^. 


I  By  giving  prompt  attention  to  this  small 
matter  of  business  you  will  greatly  oblige^ 
Eliza  W.  Patterson. 

The  statement  in  this  letter,  that  Jud|^ 
Cox  could  sijgn  the  draft  or  order,  was  evi- 
dently a  mistake,  as  his  resignation  had 
been  accepted  bv  the  court  years  prior  to 
the  date  of  the  letter. 

The  company  afterwards  sent  back  the 
draft,  and,  under  some  arrangement  be- 
tween Mrs.  Patterson  and  Fisher  ft  Co., 
which  it  does  not  appear  was  known  by  the 
trustees,  but  which  was  consented  to  by  the 
company,  the  same  was  indorsed  "Francis 
Winslow,  trustee,  by  Thomas  J.  Fisher  ft 
Co.,  attorneys,"  and  on  such  indorsement 
the  money  on  the  voucher  was  obtained 
from  the  company  and  received  by  Mra. 
Patterson. 

On  August  1,  1898,  the  company  sent  a 
draft  or  money  order  for  $377.77,  the 
amount  of  rent  which  would  have  been  due 
if  there  had  been  a  valid  lease  in  existence, 
the  draft  bein^  sent  to  Mr.  Winslow,  trus- 
tee, which  he  declined  to  negotiate,  and  in- 
sisted that  the  rights  of  the  company  had 
been  terminated  by  his  notice  prior  to  and 
in  September,  1897,  and  that  since  that 
time  the  company  had  been  occupying  the 
property  as  tenants  by  sufferance. 

This  voucher,  and  those  which  succeeded 
it,  and  which  were  forwarded  to  Mr.  Wins- 
low, as  trustee,  and  made  payable  to  his  or- 
der, were  retained  by  him  until  January, 
1900,  when  they  were  returned  to  the  com- 
pany and  a  check  given  for  the  aggregate 
amount  under  an  agreement  that  its  accept- 
ance should  be  without    prejudice  to    the 
rights  of  the  respective  parties  and  their  eo 
claims  relating  to  the  leasing  of  the  landS 
or^the  renewal  of  the  lease,  or  to  any  ques-* 
tion  or  matter  connected  therewith. 

The  dispute  between  the  parties  con* 
tinned,  as  also  did  the  negotiations  in  re- 
gard to  a  settlement  thereof,  until  some 
time  in  March,  1900,  when  Mr.  Winslow, 
^Ir.  Jay,  and  the  American  Security  ft  Trust 
Company,  the  substituted  trustees,  took  pro- 
ceedings against  the  company  before  a  jus* 
tice  of  the  peace  to  obtain  possession  of  the 
premises,  based  upon  a  notice  to  quit,  given 
under  the  statute.  Judgment  in  favor  of 
the  trustees  was  rendered  in  that  case  1^ 
default,  and  an  appeal  by  the  company,  aa 
provided  for  by  law,  was  prosecuted,  and 
was  undetermined  at  the  time  of  the  com- 
mencement of  this  suit.  On  August  15, 
1900,  the  substituted  trustees  also  com- 
menced an  action  against  the  company 
for  the  use  and  occupation  of  the  prem- 
ises from  August  1,  1897,  to  April  16,  1900, 
claiming  $6,500,  with  interest  from  the 
last-named  date.  Soon  thereafter  the  com- 
pany commenced  this  suit  asking  for  a  judg- 
ment that  the  company  was  entitled  to  a 
lease  from  August  1,  1897,  for  five  years, 
and  also  for  a  judgment  for  specific  per- 
formance of  the  contract  to  sell,  and  ob- 
tained an  injunction  restraining  the  prose- 
cution of  both  of  the  proceedings  al>ove  men- 
tioned. 

The  trial  court  held  that  there  had  been 
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BO  valid  contract  for  a  sale,  and  that  there 
was  then  no  yalid  lease  in  existence  such  as 
WBB  required  to  be  proved  before  a  court  of 
equity  would  decree  specific  performance. 
Tne  court  expressed  no  opinion  as  to  the 
effect  of  continued  occupation  after  the  ex- 
piration of  any  lease  under  the  facts  in  the 
case  with  reference  to  the  amount  of  the 
rental  to  be  paid.  That  was  a  matter  which 
it  was  held  could  be  determined  on  the  law 
side  of  the  court.  A  decree  was  therefore 
entered  dismissing  the  bill  and  dissolving 
the  injunction  which  had  been  granted. 

The  court  of  appeals  revered  the  iudg- 
ment  of  the  trial  court  and  remanded  the 
case,  and  in  its  opinion  it  was  stated  as  fol- 
lows: 

"In  view  of  what  has  been  said,  we  are 
of  opinion  that,  under  the  provisions  of 
the  lease  of  18. )2,  executed  by  Frajicis  Wins- 
^low,  trustee,  for  and  on  behalf  of  the  life 
g  tenant,  Mrs.  Eliza  W.  Patterson,  the  ap- 
•  pellant  was  and  is  entitled  to  out* renewal 
of  such  lease  for  the  term  of  five  years  from 
and  after  the  1st  day  of  August,  1897,  upon 
the  terms  and  conditions  of  said  lease  as  to 
the  rents  to  be  paid  therefor,  and  that  dur- 
ing the  continuance  of  such  term  no  suit 
for  the  dispossession  of  the  appellant  can 
be  maintained.  We  are  also  of  opinion  that, 
for  the  time  subsequent  to  the  determina- 
tion of  said  renewal  lease  for  which  the  ap- 
pellant shall  require  the  use  and  occupa- 
tion of  said  lana,  the  appellant  is  entitled, 
and  it  is  its  duty,  to  acquire  the  right  to 
such  use  and  occupation,  under  the  exercise 
of  the  right  of  eminent  domain  conferred 
upon  it  by  the  act  of  Congress,  by  the  as- 
certainment of  the  value  of  such  use  and 
occupation,  and  payment  to  the  owners  of 
the  land  of  the  just  compensation  so  to  be 
ascertained.  And  the  bill  of  complaint  in 
this  cause  may  be  retained  for  the  purpose 
of  such  ascertainment  of  value  and  just 
compensation.  It  follows  that  the  decree  of 
the  supreme  court  of  the  District  of  Colum- 
bia, dissolving  the  injunction  ^pranted  in 
this  cause  and  dismissing  the  bill  of  com- 
plaint, must  be  reversed,  with  costs,  and 
that  the  cause  will  be  remanded  to  that 
court,  with  directions  to  vacate  said  decree, 
to  restore  the  injimction  and  make  the  same 
perpetual,  and  for  such  further  and  other 
proceedings  as  may  be  just  and  proper,  ac- 
cording to  law  and  in  conformity  with  this 
opinion;  and  it  is  so  ordered."  [18  Anp.  D. 
C.  438.] 

Mr.  William  O.  Jolmson  for  appel- 
lants. 

MessTH,  George  E.  Hasniltoa  and  Vu  J. 
Colbert  for  appellee. 

Mr.  Justice  Peckluun,  after  making  the 
fore^ing  statement  of  fticts,  delivered  the 
opinion  of  the  court: 

It  is  quite  plain  that  a  lease  containing 
a  covenant  to  renew  at  its  expiration  with 
similar  covenants,  terms,  and  conditions 
contained  in  the  original  lease  is  full^  car- 
ried out  l^  one  renewal  without  the  inser- 
tion of  another  covenant  to  renew.    Other- 


wise a  perpetuity  is  provided  for.    Piggot^ 
V.  Mason  (1829)   1  Paige,  412;  CiPrr  v.  Bl-% 
lison   (1838)   20  Wend.  178;*flfyms  v.  New 
York  (1887)   106  N.  Y.  163,  11  N.  E.  369; 
Ounningham  v.  Pattee  (1868)  99  Mass.  248; 
Taylor,  Landl.  ab  T.  8th  ed.  §§  333,  334. 

From  the  ordinary  covenant  to  renew,  a 
perpetuity  will  not  be  regarded  as  created. 
There  must  be  some  peculiar  and  plain  Ian- 
gua^  before  it  will  be  assumed  that  the 
parties  intended  to  create  it. 

There  is  no  question  of  the  validity  of  the 
lease  of  1888.  It  was  for  five  years  from 
the  Ist  of  August  of  the  year  1887,  with  a 
covenant  of  renewal,  and  that  covenant 
would  have  been  satisfied  by  giving  a  lease 
in  1892  for  five  years,  up  to  August,  1897, 
without  any  covenant  therein  for  a  further 
renewal.  In  fact,  however,  the  lease  was 
not  legally  renewed  in  1892,  because  the 
paper  of  that  year  was  siened  by  one  trus- 
tee only.  In  our  opinion  his  signature  did 
not  make  a  valid  lease.  It  required  the 
signatures  of  all  the  trustees.  A  deed  of 
land  executed  by  one  trustee  does  not  con- 
vey his  share  as  in  the  case  of  ordinary 
joint  tenants.  So,  where  a  deed  of  land  was 
executed  by  two  out  of  three  trustees,  the 
burden  is  upon  the  purchaser  to  prove  the 
third  trustee  was  dlead.  1  Perry,  Tr.  2d 
ed.  S  411;  2  Perry,  Tr.  §S  499,  602;  2  Stoij, 
Eq.  Jur.  12th  ed.  f  1280;  Brennan  v.  Will- 
son,  71  N.  Y.  602-507. 

The  authorities  cited  by  the  counsel  for 
the  company,  to  the  effect  that  one  of  several 
trustees  may,  when  so  authorized  by  his  as- 
sociates, act  with  regard  to  the  execution  of 
some  portions  of  the  trust,  as  their  agents 
and  that  when  not  previously  so  authorized 
a  subsequent  ratification  of  his  act  by  his 
associates  may  bind  them  all,  do  not  em- 
brace the  facts  in  tMs  case.  There  is  no 
evidence  of  any  authority  to  one  trustee  to 
sign  a  lease.  The  granting  of  a  lease  was 
an  important  and  material  act  in  the  way 
of  carrying  out  the  trust  under  the  will,  re- 
quiring an  exercise  of  the  judgment  and  dis- 
cretion of  all  the  trustees.  It  was  therefore 
necessary  for  them  all  to  act  in  order  to 
make  a  valid  instrument. 

That  one  of  several  trustees  can  be  in- 
trusted by  his  associates  with  the  transac- 
tion of  the  business  of  the  trust  may  be, 
under  certain  circumstances,  conceded,  but  9 
those  circumstances  will  not  justify  the  do-S 
ii^  of  an  act  by  one  trustee  on^his  own  re-* 
sponsibility  which  is  of  a  nature  to  require 
the  deliberate  discretion  and  judgment  of 
all  the  trustees.    In  the  case  of  a  lease  of 
property,  such  as  is  presented  herein,  the 
signatures  of  all  are  neoessary  to  the  valid- 
ity of  the  paper. 

The  case  dted  of  Howard  F.  Ins.  Co,  v. 
Chase,  6  Wall.  609,  18  L.  ed.  524,  relates  to 
an  insurancs  effected  by  one  of  several  trus- 
tees, and  the  question  was  whether  the  pol- 
vsy  covered  the  individual  interest  of  the 
person  taking  out  the  insurance  or  his  in- 
terest as  a  trustee;  if  the  former  it  was 
void  because  he  had  no  interest  as  an  indi- 
vidual, and  the  policy  was  therefore  one  ia 
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the  nature  of  a  wager.    The  court  in  the 
course  of  the  opinion  remarked : 

"It  is  true  that  in  the  administration  of 
the  truatj  where  there  is  more  than  one 
trustee,  all  must  concur,  but  the  entire  body 
can  direct  one  of  their  number  to  transact 
business,  which  it  nu^y  be  inconvenient  for 
the  others  to  perform,  and  the  acts  of  the 
one  thus  authorized  are  the  acts  of  all,  and 
binding  on  all.  The  trustee  thus  acting  is 
U  be  considered  the  asent  of  all  the  trus- 
tees, and  not  as  an  inuvidual  trustee.  If, 
within  the  scope  of  his  agency,  he  procures 
an  insurance,  it  is  for  the  other  trustees,  as 
well  ac  himself.  If  he  does  it  without  au- 
thority, still  it  is  a  valid  contract,  which 
the  underwriter  cannot  dispute,  if  his  oo- 
trustees  subsequently  ratify  it.  In  fact,  so 
liberal  is  the  rule  on  tus  subject,  that 
where  a  part  owner  of  property  effects  an 
insurance  for  himself  and  others,  without 
previous  authority,  the  act  is  sulOciently 
ratified,  where  suit  is  brought  on  the  policy 
in  their  names." 

The  facts  in  this  oase  do  not  brins  it 
within  the  principle  mentioned,  and  it  is 
clear  that  to  render  the  lease  originally 
valid  it  must  have  been  signed  by  all  the 
trustees.  Without  it  the  instrument  as  a 
lease  for  fire  years  was  void  under  the  stat- 
nte  of  frauds.  D.  C.  Comp.  Stat.  231,  S  4. 
It  is  contended  that  the  act  of  one  of  the 
trustees  in  siening  the  lease  was  subse- 
quently ratified  by  the  other  by  a  recogni- 
Uon  of  its  existence  by  long  continued  si- 
lence, if  not  by  an  express  ratification.  But 
an  express  ratification  would  consist  of  the 
signature  of  the  other  trustee  to  the  paper, 
and  of  that  there  is  no  pretense.  A  ratifi- 
H  eation  of  an  invalid  instrument  of  this  na- 
S  ture  by  recognition,  we  do  not  understand. 
•  The  instrumeni*was  void  under  the  statute 
of  frauds,  because  of  the  laclc  of  those  sig- 
natures which  could  alone  render  it  valid  as 
a  lease  for  five  years.  Recognition  could 
not  take  the  place  of  the  absent  signature. 
Whether  the  conduct  of  the  trusted  or  of 
Birs.  Patterson*  amounted  to  such  a  part 

Srformance  of  an  invalid  contract  as  would 
ke  the  place  of  the  otherwise  necessarv 
aicnatures  is  another  question.  It  is  diffi- 
cSit  to  see  how  there  could  be  any  technical 
ratification  of  this  instrument  without  a 
sisning  thereof  by  the  other  trustee. 

But,  assuming  that  something  in  the  nar 
ture  of  a  ratification  might  be  based  upon 
aulMiequent  recognition,  yet  such  recognition 
or  ratification  must  be  shown  to  have  been 
founded  upon  a  full  knowledge  of  all  the 
facts.  There  is  no  evidence  of  that  kind  in 
the  case;  none  that  the  other  trustee  even 
knew  of  the  existence  either  of  the  written 
paper  of  1892  or  that  it  contained  a  cove- 
nant to  renew  at  all  for  any  time.  The 
possession  by  the  company  and  the  payment 
of  rent  were  i^rovidea  for  by  the  covenant 
to  renew  contained  in  the  lease  of  1888,  and 
hence  there  was  a  Justification  for  that  pos- 
session and  for  the  payment  of  the  money, 
which  was  entirely  compatible  with  the  non- 
existence of  any  written  lease  from  1892,  or 
of  any  covenant  to  again  renew  for  five 
years  from  August  1,  1897.    This  possession 


and  payment  cannot,  therefore,  be  used  as 
a  ba;ii3  for  the  presumption  of  knowledge 
on  the  part  of  tne  trustee  of  the  existence 
of  the  so-callcd  lease  of  1892  or  of  the  cove- 
nant contained  therein. 

Regarding  tlie  asserted  part  pterformance 
of  the  alleged  contract  of  lease  in  1892,  or 
of  the  covenant  contained  in  that  lease,  we 
think  there  was  none  such  as  to  justify  the 
contention  that  the  covenant  to  renew  in 
1897  for  five  years  was  therein  so  far  ren- 
dered valid  as  to  call  for  its  recognition  and 
enforcement.  In  this  case  there  was  reason, 
as  we  have  said,  without  reference  to  any 
assumed  part  performance  of,  and  aside 
from  the  allegea  covenants  in  the  paper  of 
1892,  for  the  possession  by  the  company  and 
for  the  taking  of  the  rent  of  the  land  by  the 
trustees  up  to  1897.  This  reason  was  based 
upon  the  obligation  which  existed  under  the 
valid  lease  of  1888.  The  remaining  in  pos-n 
session  from  1892  to  1897  and  the  paymentg 
of  the  money *need  not,  therefore,  be  referred* 
to  as  a  part  performance  of  the  invalid  con- 
tract of  lease  and  renewal  contained  in  the 
paper  of  1892.  Without  any  reference  to 
any  paper  of  that  character,  possession  and 
payment  of  rent  were  proper,  and  amounted 
to  nothinff  more  than  an  acknowledgment 
of  the  obligations  pro\ided  for  in  the  be- 
fore-mentioned lease  of  1888. 

Acts  of  part  performance  which  will  take 
a  case  out  of  the  statute  must  be  referable 
solely  to  the  contract.  Williams  v.  MorrtB, 
95  U.  S.  444,  467,  24  L.  ed.  360,  362;  PMl-, 
lips  ▼•  Thompson,  1  Johns.  Ch.  131;  Byrne' 
V.  Romaine,  2  Edw.  Ch.  445;  Jervis  v. 
Smith,  Hoffm.  Ch.  470;  Lord  v.  I7nder- 
dunek,  1  Sandf.  Ch.  46;  Wolfs  v.  Frost,  4 
Sandf,  Ch.  72. 

And  again,  specific  performance  of  a  void 
contract  will  not  be  decreed  because  of  part 
performance,  unless  fraud  and  injustice 
would  be  done  if  the  contract  were  held  in- 
operative. Puroell  V.  Miner,  4  Wall.  513, 
sub  nom,  PureeU  ▼.  Colenupn,  18  L.  ed.  435; 
WilUams  ▼.  Morris,  95  U.  S.  444,  24  L.  ed. 
300.    Such  would  not  be  the  result  here. 

Nor  can  the  receipt  of  rent  in  February, 
1898,  by  Mrs.  Patterson,  under  the  circum- 
stances detailed  in  the  foregoing  statement 
of  facts,  amount  to  such  part  performance 
of  the  invalid  covenant  to  renew  as  to  an- 
thorize  its  enforcement.  Neither  trustee  re- 
ceived the  rent.  The  signing  of  the  name  of 
Mr.  Win^low,  one  of  the  trustee^  on  the 
back  of  the  draft  from  the  company  in  Feb- 
riuLry,  1898«  was  without  the  knowledge  of 
or  authority  from  such  trustee,  although 
the  indorsement  was  made  in  perfect  good 
faith  by  Fisher  &  Co.«  and  the  money  was 
paid  to  and  received  by  Mrs.  Patterson. 
That  signing  was  not  a  part  performance  of 
the  contract  of  lease  on  the  part  of  the  trus- 
tees or  either  of  them. 

Mr.  Winslow  was  at  this  time  absent  in 
Nicaragua.  There  is  no  proof  in  the  case 
that  Mn.  Patterson  knew  there  was  no 
valid  covenant  in  existence  for  the  granting 
of  a  further  five-year  lease  frm  August  1^ 
1897.  Her  receipt  of  the  money  as  benefi- 
ciary under  the  will  of  her  mother  would 
not  bind  the  trustees  to  renew  a  lease  un* 
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der  an  invalid  covenant  to  do  so,  or  operate 
aa  a  part  performance  of  that  invalid  cove- 
nant.   Especially  would  this  be  so  where, 
Cbas  in  this  case^  there  had  for  months,  or 
g«ver  since  August  I,  1897^  been  a  substan- 

•  tial  refusaUby  the  trustees  to  renew  on  the 
old  basis  or  to  sell  at  the  old  price,  and 
negotiations  were  still  in  progress  between 
thje  trustees  and  the  company  relative  to  the 
terms  of  a  continued  occupation  of  the 
lands.  The  trustees  and  the  company  were 
alone  the  parties  who  could  agree  upon  a 
lease,  and  while  negotiations  were  pending 
on  the  subject,  the  receipt,  unknown  at  the 
time  to  the  trustees,  of  the  money  by  Mrs. 
Patterson,  as  stated,  oould  not  be  equivalent 
to  a  part  performance  by  the  trustees,  or 
either  of  them,  of  an  alleged  covenant  to  re- 
new contained  in  the  paper  of  1892,  the  va- 
lidity of  which  was  at  the  same  time  de- 
nied. 

Subsequently  when  drafts  were  received 
by  the  trustees  they  were  not  cashed,  and 
when  they  were  finally  paid  it  was  under  a 
specific  agreement  that  the  payment  should 
not  in  any  way  affect  the  situation  between 
the  parties.  Hence  the  receipt  of  these 
drafts  constituted  no  part  performance  upon 
which  to  base  the  recognition  of  the  cove- 
nant to  renew  from  August  1,  1897,  which 
was  repudiated  as  invaud  by  the  trustees 
and  which  was  in  fact  invalid. 

Upon  the  question  of  the  alle^d  contract 
to  sell,  after  carefully  examining  all  the 
facts,  we  agree  with  the  court  of  appeals  in 
holdins  that  the  company  was  not  entitled 
to  a  decree  for  the  specific  performance  of 
that  alleged  contract,  and,  therefore,  specific 
relief  of  that  nature  should  be  denied.  Un- 
der the  terms  of  the  will  it  is  plain  the  trus- 
tees had  no  general  and  absolute  power  of 
sale,  and  the  conditions  upon  which  it  could 
be  exercised  did  not  exist. 

Residing  the  other  relief,  we  are  of  opin- 
ion that  the  portion  of  the  injunction  pro- 
hibiting the  further  prosecution  of  the 
trustees'  action  to  recover  the  rental  value 
of  the  land  occupied  by  the  company  from 
August  1,  1897,  up  to  the  time  mentioned 
in  the  complaint  in  that  action,  should  be 
dissolved. 

As  to  that  part  of  the  injunction  which 
prohibits  the  further  prosecution  of  the  pro- 
ceedings to  recover  the  possession  of  the 
land  there  is  more  to  be  said.  We  agree 
with  the  court  of  appeals  upon  the  subject 
of  ousting  the  company  from  such  posses- 
osion.  That  court  held  that  the  evidence 
§  showed  the  company  entered  upon  the  use 

•  and  occupation  of  the  property  •in  contro- 
versy with  a  view  to  its  purchase  when  it 
could  properly  be  effected.  It  was  under- 
stood by  all  the  parties  what  the  character 
of  the  use  and  occupation  of  the  land  by 
the  company  was  intended  to  be.  Subse- 
quently to  its  obtaining  possession  of  the 
land  in  1872  the  railroad  company  con- 
structed what  is  known  as  its  Metropolitan 
branch,  part  of  a  highway  between  Wash- 
ington city,  the  adjoining  states  and  the 
west.  This  highway  is  not  a  merely  private 
enterprise,  nor  a  matter  of  purely  private 
concern.     It  is  a  public    road,    constructed 


for  public  purposes,  under  the  sanction  of 
the  public  auwiority,  and  over  which  the 
public  have  rights  which  cannot  be  per- 
mitted to  be  obstructed,  much  less  de- 
stroyed, either  by  the  company  itself,  to 
which  the  franchise  has  been  granted  as  a 
public  trust  to  construct  and  operate  this 
road,  or  by  antagonistic  parties  claiming 
the  ownership  of  the  land  upon  which  it  has 
been  permitted  to  enter  without  previous 
payment  therefor,  or  as  the  result  of  any 
private  controversy  between  the  railroad 
company  and  such  parties.  The  company 
having  entered  by  the  license  of  the  lessors, 
an  action  at  law  for  the  dispossession  of  the 
railroad  company  cannot  be  maintained  If 
the  company  is  willing  to  make  compensa- 
tion for  its  use  and  occupation  of  the  land. 

These  views  of  the  court  of  appeals  we 
concur  in,  but  we  do  not  say  that  the  com- 
pany can  take  proceedings  in  this  suit  to 
condemn  the  land.  The  proceeding  to  con- 
demn is  otherwise  provided  for  by  Taw,  and, 
although  the  appellants  contend  that  tho 
company  has  no  power  under  the  law  to  do 
so,  we  are  of  opinion  that  by  virtue  of  the 
various  acts  passed  relative  to  the  company, 
it  has  such  power  in  this  city  with  reference 
to  this  lana.  The  court  ought  to  keep  in 
force  for  a  reasonable  time,  say  eix  months, 
that  portion  of  the  injunction  prohibiting 
the  trustees  from  continuing  their  proceed- 
ing to  dispossess  the  company  from  the 
land,  in  order  to  enable  it  to  condemn  such 
land  in  proper  proceedings  for  that  pur- 
pose, which  cannot  be  taken  in  the  present 
suit.  If  more  time  is  needed,  the  trial 
court  may,  upon  application,  after  notice, 
extend  the  time  as  to  it  may  seem  reason- 
ably necessary.  If  no  proceedings  to  oon-^ 
demn  are  taken  within  six  months  from  theg 
issuing  of  the^mandate  from  this  court  to* 
the  court  below,  then  the  injunction  should 
be  wholly  dissolved. 

Our  judgment,  therefore,  will  be  to  re- 
verse the  judgment  of  the  court  of  appeals 
of  the  District  of  Columbia,  with  directions 
to  remand  the  case  to  the  supreme  court  of 
the  District,  with  directions  to  that  court 
to  refuse  specific  performance  of  the  alleged 
contract  to  sell  the  land,  and  to  deny  en- 
forcement of  any  alleged  covenant  to  lease 
the  same  from  August  1,  1897,  and  also  to 
dissolve  that  portion  of  the  injunction  en- 
joining the  trustees  from  prosecuting  their 
suit  to  recover  the  rental  value  of  the  land 
from  August  1,  1897,  and  to  retain  that 
portion  which  enjoins  further  action  on  the 
part  of  the  trustees  to  oust  the  company 
from  the  land,  for  six  months  from  the  date 
of  the  mandate  of  this  court,  and  for  fur- 
ther time,  if  the  supreme  court  of  the  Dis- 
trict shall  be  of  opinion  that  it  is  proper. 
If  no  proceedings  are  taken  to  condemn  the 
land  within  six  months,  then  the  injunction 
shall  be  dissolved.  When  the  condemnation 
proceedings  are  concluded,  or  if  not  taken 
within  the  time  stated,  then,  at  the  end  of 
that  time,  application  may  be  made  to  the 
trial  court,  and  such  judgment  then  entered 
as  shall  be  consistent  with  this  opinion,  and 
with  such  provision  iu  regard  to  costs  in- 
curred,  subsequent   to   the    mandate    from 
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thiaoourt,«A  shall  to  that  oourt  seem  prop- 
er. 

Reversed  and  remanded,  with  directions 
to  reverse  the  decree  below  and  remand  the 
case  for  further  proceedings  in  conformity 
to  this  opinion. 


(188  U.  8.  6ie) 

HANNAH  SCHAEFER,  Plff.  in  Err^ 

V. 

JUUUS   WERLING,   Henry   Draper,   and 
Martin  B.  Schaeler. 

Oimatitutiondl  law—frontage  rule  of  oMeeS' 
metU — error  to  etate  oourt — Federal  quea- 
Hon, 

1.  A  state  statute  nnder  which  the  cost  of  a  pab- 
lie  improyement  maj  be  asaeued  upon  the 
ahnttiDg  property  In  proportion  to  frontage 
does  not  Tiolate  the  Federal  Conatltntlon, 
where,  aa  conatraed  by  the  state  courts^  It  re- 
qnlres  such  aaaeaament  to  conform  to  the  ac- 
tnal  special  benefits  accruing  to  each  of  the 
atmttlng  pvopertj  owners. 

t.  The  question  whether  a  munldpaJlty,  by  re- 
fusing to  hear  objections  to  a  public  Improye- 
ment, is  estopped  to  collect  any  portion  of 
the  cost  thereof  from  the  objector,  Is  not  a 
Federal  queation  which  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  stats  court. 

[No.  161.] 

Argued    January    tl,    28,    1903.    Decided 
February  ZS,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
Stata  of  Indiana  to  review  a  decision  of 
that  oourt  affirming  the  validity  of  aa  as* 
■essment  for  a  public  improvement.  Af- 
firmed* 

See  same  case  helow,  166  Ind.  704,  60  N. 
B.  149. 

The  facts  are  stated  in  the  opinion. 

Meaere.  8.  M*  8ayler«  W.  W.  Dudley, 
and  L.  T.  Miohener  for  plaintiff  in  error. 

Meeere.  John  O.  Ohaaey,  Alphoneo 
Bart,  William  H.  Bart,  John  Q,  OUne,  and 
OUfford  F,  Jackman,  for  defendants  in 
error. 


Mr.  Justioe  Brewer  delivered  the  opin* 
t.ion  of  the  oourt: 

g  In  September,  1892,  the  plaintiff  in  error, 
•  the  owner  of  ^flve  lota  on  Williams  street,  in 
Schaefer's  addition  to  the  city  of  Huntin;^- 
ton,  Indiana,  with  other  lot  owners,  peti- 
tioned the  city  council  to  have  the  street 
IpnEtded  and  graveled.  On  July  10,  1893,  the 
petition  was  granted  and  the  street  ordered 
to  be  so  improved.  After  this  improvement 
had  been  ordered  some  of  the  lot  owners  pe- 
titioned the  eil^  council  to  order  the  street 
paved  with  fanck.  This  petition  waa  pre- 
sented on  August  14,  1893.  A  remonstrance 
was  at  the  same  time  presented,  the  plain- 
tiff in  error  being  one  of  the  parties  thereto. 
Notwithstanding  the  remonstrance  the  city 
council  ordered  that  the  street  be  paved  with 
brick,  and  let  a  contract  therefor  to  the  de- 
23  S.  a— 29. 


f endants  in  error.  They  completed  the  work 
according  to  the  contract,  and  the  lots  abut- 
ting on  Williams  street  were  assessed  for 
the  cost  thereof, — the  assessment  being  made 
by  the  front  foot, — and  a  precept  to  collect 
the  amount  due  on  the  lots  of  the  plaintiff 
in  error  issued  to  the  dtv  treasurer.  Fur- 
ther proceedings  were  had  on  appeal,  in  ac- 
cordance with  the  provisions  of  the  statute, 
which  ended  in  a  decision  of  the  supreme 
oourt  affirming  the  validity  of  tiie  assess- 
ment, on  the  authority  of  Adame  v.  Shelby' 
viUe,  164  Ind.  467,  49  L.  R.  A.  797,  67  N. 
K  114,  and  thereupon  the  case  was  brought 
here  on  writ  of  error. 

The  case  involves  the  validity  of  a  statute 
of  Indiana  known  as  the  "Barrett  law,"  en- 
acted in  1899.  Burns's  Hev.  Stat.  1894,  H 
4288-4298.  We  deem  it  sufficient  to  refer 
to  the  opinion  in  Adams  v.  ShelbyvilU,  164 
Ind.  467,  49  L.  R.  A.  797,  67  N.  B.  114,  in 
which  the  supreme  court  of  Indiana  closed 
an  elaborate  discussion  of  the  various  pro- 
visions of  the  law  in  these  words: 

"We  therefore  conclude  that  |  3,  AcU 
1889  (Bums's  Rev.  Stat.  1894,  |  4290,) 
must  be  construed  as  providing  a  rule  of 
prima  facie  assessments  in  street  and  alley 
improvemcnU,  which  allotments  by  the  city 
or  town  engineer,  under  §  6  of  said  act  of 
1889  (Buma's  Rev.  Stat.  1894,  S  4293),  are 
subject  to  review  and  alteration  by  the  com- 
mon oouncil  and  board  of  trustees,  under  I 
7  of  said  aob  of  1889,  as  amended  (Acta 
1891,  p.  324;  Acts  1899,  p.  64;  Bums's  Rev. 
Stat.  1894,  §  4294),  upon  the  basis  of  actual 
special  benefits  received  by  the  improve- g^^ 
ment;  and  that  under  said  §  7,  the  common  v4 
coundl  of  a  city  or  board  of  trustees  of^an? 
incorporated  town  have  not  only  the  power, 
but  it  is  their  imperative  duty,  to  adjust 
the  assessments  for  street  and  alley  im- 
provements, under  said  act,  to  conform  to 
the  actual  special  benefits  accruing  to  each 
of  the  abutting  property  owners." 

Of  course,  the  construction  placed  by  the 
supreme  court  of  a  state  upon  its  statutes 
is,  in  a  case  of  this  kind,  conclusive  upon 
this  oourt.  Foreyth  v.  Bammond,  166  U« 
S.  606,  618,  41  L.  ed.  1096,  1100,  17  Sup. 
Ot  Rep.  666,  and  cases  cited.  And  with 
that  construction  the  following  recently  de- 
cided cases^  in  which  the  matter  of  street 
assessment  was  fully  considered,  sustain  the 
decision  of  the  state  court  upholding  the  va- 
lidity of  the  law:  French  v.  Barber  As- 
phalt  Paoing  Co.  181  U.  a  324,  46  L.  ed. 
879,  21  Sup.  Ot  Rep.  026;  Wight  v.  Devoid- 
son,  181  U.  S.  371,  46  L.  ed.  900,  21  Sup.  Ot. 
Rep.  616;  Tonawanda  v.  Lyon,  181  i7.  8. 
389,  45  L.  ed.  906,  21  Sup.  Ot.  Rep.  000; 
Webster  v.  Fargo,  181  U.  8.  894,  46  L.  ed. 
912,  21  Sup.  Ot.  Rep.  623;  Oass  Farm  Co,  v. 
Detroit,  181  U.  S.  396,  46  L.  ed.  914,  21  Sup. 
Ot  Rep.  644;  Detroit  v.  Parker,  181  U.  S. 
399,  46  L.  ed.  917,  21  Sup.  Ot  Rep.  624; 
Wormley  v.  District  of  Columbia,  181  U.  8. 
402,  46  L.  ed.  921,  21  Sup.  Ot  Rep.  600; 
Shumate  v.  Beman,  181  U.  S.  402,  46  L.  ed. 
922,  21  Sup.  Ot  Rep.  645;  FarreU  v.  West 
Chicago  Park,  181  U.  S.  404,  46  L.  ed.  924, 
21  Sup.  Ot  Rep.  609;  King  v.  Portland,  184 
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U.  8.  61,  46  L.  e<L  481,  22  6up.  Ct  Rep. 
E90;  Voigt  v.  Detroit,  184  U.  S.  116,  46  L 
e<L  459,  22  Sup.  Ct.  Rep.  837;  Goodrich  v. 
Detroit,  184  U.  S.  432,  46  L.  ed.  627,  22  Sup. 
Ct.  Rep.  397. 

Another  quesUon  presented  is  this:  The 
plaintiff  in  error  appeared  by  counsel  before 
the  city  council  and  filed  written  objections 
to  the  brick  pavement  "because  the  cost  of 
s^d  improvement  will  greatly  exceed  the 
benefit  of  said  improvement;  second,  said 
proposed  improvement  is  not  necessary  to 
said  real  estate,  and  is  not  of  public  utility 
to  said  real  estate."  The  record  of  the  city 
council  shows  that  "after  some  discussion 
on  the  matter  Mr.  Levy  moved  to  place  the 
oonununication  on  file,  which  motion  was 
concurred  in."  In  her  answer  filed  in  the 
circuit  court  plaintiff  in  error  alleged  that 
■he  appeared  before  the  common  council, 
"and  offered  to  present  her  objections  to  the 
necessity  of  said  improvement  but  that  the 
■aid  common  council  refused  to  hear  her  ob- 
jections to  the  improvement  of  said  street 
with  brick,  treating  her  said  objectiona  as 
a  mere  communication,  and  ordering  the 
same  placed  on  file."  She  furUier  averred 
that  sne  oould  and  would  have  shown  by 
witnesses  that  the  improvement  was  not  nao- 
eesary,  and  also  "that  bv  reason  of  the  re- 
^fuaal  of  the  said  action  thereon  the  said  city 
2  of  Huntington,  Indiana,  is  estopped  from 
•  proceeding  to  collect  an^  benefits  •assessed 
on  the  lots  herein  described."  The  drouit 
court  sustained  a  demurrer  to  this  answer. 
It  may  be  obeerved  that,  so  far  as  the  ques- 
tion wma  one  of  estoppel,  it  was  a  purely 
state,  and  not  a  Federal,  question.  (Hllia 
▼.  Btinokfield,  159  U.  S.  658,  40  L.  ed.  295, 
16  Sup.  Ct  Rep.  181 ;  Phosnim  F,  d  If.  Ina, 
Co.  y.  Tennessee,  161  U.  S.  174,  40  L.  ed. 
660,  16  Sup.  Ct  Rep.  471;  Seals  v.  Cone, 
188  U.  S.  184,  ante,  276.  28  Sup.  Ct  Rep. 
275.  Further,  the  matter  was  not  noticed 
by  the  supreme  court,  and  ita  judgme*it  ia 
the  one  before  us  for  review 

We  see  no  error  in  the  record,  and  th^ 
judgment  is  affirmed. 

(188  U.  8.  784) 

FOURTH  NATIONAL  BANK  OP  ST. 
LOUIS,  First  National  Bank  of  New 
York,  and  Ford  Harvey,  Appts,, 

V. 

MORTON  AI.BAUGH,  Ecceiver  of  the  First 
National  Bank  of  Emporia;  F.  C.  New- 
man, Administrator  of  the  Estate  of  C.  S. 
Cross,  Deceased,  and  William  Martindale. 

Appeal — limits  of  oross^xamination  r» 
view  of  discretion  of  trial  court — etfidenee 
^-declarations— of  trustee  in  assignment 
^-admissibilitg  as  against  third  persons, 

1.  The  discretion  of  the  trtaJ  court  In  permit- 
ting the  crosB-examlnation  of  a  witness  to  be 
extended  beyond  the  limits  of  his  direct  ex- 
amination will  not  be  reviewed  on  appeal. 

3.  Evidence  of  the  declarations  of  a  witnees, 
Intioduced,  not  merely  to  contradict  his  tes- 
timony on  cross-examination,  bnt  as  evidence 
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of  the  faeu  which  he  dedans,  are  not  Ina^ 
misslble  because  the  party  offertn^  snch  erl* 
dence  majr,  by  extending  the  mrss  rTamlna 
tion  of  the  witness  to  such  facta,  have  made 
him  Ills  own  witness. 
8.  Evidence  of  the  declarations  of  the  trustee 
in  several  assignments  executed  by  a  bank 
president,  that  the  earlier  assignment  was 
made  to  secure  the  bank  generally  for  his 
assignor's  liability  to  it,  is  admissible  as 
against  tliose  claiming  under  the  subsequent 
assignments,  which  were  made  for  the  pur* 
poee  of  enabling  the  trustee  **to  pajr  himself 
for  any  paper*'  on  which  he  was  liable  witk 
such  assignor. 

[No.  169.] 

Argued    January    t9,   30,   190S.    Decided 
February  BS,  1903. 

APPEAL  from  the  United  States  Cinniit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  District  of 
ELansas  in  favor  of  defendant  in  a  suit  in- 
volving the  application  of  the  proceeds  of 
assigned  proper^.    Affirmed. 

See  same  case  below,  46  C.  C.  A.  655,  107 
Fed.  819. 

The  facts  sre  stated  in  the  opinion. 

Messrs.  T.  P.  Gmrver,  J.  B.  Larimer, 
Frank  Hagerman,  and  O,  N,  Bterry  iot  ap- 
pellants. 

Messrs.  Joseph  R.  Webster,  and  /.  Jay 
Buck  for  appsUea,  the  receiver. 

Mr.  Justice  Holmee  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  bro<ught  to  Kquin 
the  defendant  Albaugh  to  apply  a  eertaixi 
fund  to  payment  of  debts  due  to  the  Fourth 
National  Bank  of  St.  Louis  from  one  C^os% 
of  whose  estate  the  defendant  Newman  U 
administrator,  and  from  the  defendant  Mar^ 
tindale.  By  cross  bill  and  intervening  pe- 
titiors  the  other  appellants  set  up  similar 
claims.  The  fund  is  the  proceeds  of  prop- 
erty of  Cross  sold  by  agreement.  The  ap- 
pellantb  claim  under  an  alleged  assignment^ 
of  the  property  bv  Cross  to  Martindale  asM 
trustee,  dated  July  16,  1898,  and^another* 
assignment  to  Martindale  dated  November 
15,  1898.  The  former  instrument  contains 
the  provision  "the  said  Martindale  .  .  . 
is  to  pay  himself  for  any  paper  upon  which 
he  and  I  are  mutually  makers  or  indorsers." 
The  debts  due  to  the  appellants  were  on 
paper  of  this  description,  and  they  daim 
the  benefit  of  the  security  on  this  ground. 
The  later  assignment  wma  given  to  Martin- 
dale, according  to  his  testimony,  also  as  se- 
curity for  similar  liabilities.  It  needs  ne 
special  mention. 

The  defendant  Albaugh,  as  receiver  of  the 
First  National  Bank  of  Emporia,  olaima  the 
fund  under  an  earlier  assignment  to  Martin- 
dale as  trustee,  dated  March  4,  1898.  Cross 
was  president  of  this  bank,  and  had  been 
misusing  its  funds.  Albau^  contends  thai 
this  assignment  was  made  for  the  purpose 
of  securing  the  bank,  and  if  that  fact  is  es- 
tablished there  will  be  nothing  left  for  the 
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appftlUnta,  mwnming  that  otherwiM  they 
make  out  their  ease.  Only  Cross  and  Mar- 
tindale  were  present  when  the  assignment 
was  delivered,  and  as  Cross  killed  himself 
on  November  16,  1888,  Martindale  alone 
could  testify  as  to  the  delivery  and  purposes 
of  the  instrument.  He  was  put  on  as  a  wit- 
ness for  the  plaintiff,  and  on  cross-examina- 
tion testified  to  the  delivery  of  the  paper 
and  by  inq^lication  to  the  trust  being  in 
favor  of  the  bank,  but  he  limited  it  to  a 
sum  of  $7,500,  which  amount  he  testified 
that  Cross  said  he  wanted  to  use  in  a  par^ 
tieular  manner.  Exceptions  were  taken  to 
the  allowing  the  cross-examination  to  be  ex- 
tended to  Siese  facts.  Subsequentlv  other 
witnesses  were  allowed  to  testify,  subject  to 
exceptions,  that  at  different  times  out  of 
court  Martindale  had  stated  that  the  as- 
■ignment  of  Mardi  4  was  made  to  secure 
the  Emporia  bank  generally  for  Cross's  lia- 
bility to  it.  There  was  a  decree  for  the  de- 
fendant Albaugh  in  the  ciranit  court,  which 
was  affirmed  on  appeal  by  the  circuit  court 
of  appeals.  46  a  C.  A.  655,  107  Fed.  819. 
An  appeal  then  was  allowed  to  this  court. 

The  only  error  alleged  which  it  is  neces- 
sary to  consider  is  the  admission  of  the 
above  evidence.  Indeed,  that  is  the  onlv 
ground  on  which  the  appeal  can  be  based. 
If  that  eividence  was  competent,  and  Mar- 
9  tindale's  declarations  were  believed,  the  re- 
n  ceiver's  case  was  proved.  If  it  should  have 
#  been  excluded,* the  decree  would  be  hard  to 
support  either  on  the  other  evidence  to  the 
same  point,  or  on  the  suggestion  that  the 
appellants  had  not  proved  what  the  burden 
lay  on  them  to  prove. 

So  far  as  the  cross-examination  of  Mar- 
tindale g0€HB,  we  see  no  occasion  for  revising 
the  discretion  of  the  court.  Wills  v.  Russell, 
100  U.  S.  621,  626,  25  L.  ed.  607,  608.  Nor 
do  we  think  the  suggestion  material  that 
the  defendant  thereby  made  Martindale  his 
own  witness.  The  evidence  of  Martindale's 
declarations  was  put  in,  not  merely  to  con- 
tradict what  he  said  on  the  stand,  but  as 
evidence  largely  relied  on  to  prove  the 
facts  which  he  declared. 

It  is  said  that  as  soon  as  the  appellants* 
interest  under  the  later  assignment  had 
vested,  Martindale  could  do  nothing  to  de- 
stroy it;  that  he  could  not  release  it,  and 
that  therefore  he  could  not  end  it  obliquely 
by  a  declaration.  The  conclusion  does  not 
follow  from  the  premises,  granting  those 
premises  for  the  purpose  of  argument,  al- 
though they  presuppose  the  rights  of  the 
appellants  under  the  later  instruments  to 
be  established.  To  destroy  by  release  is  one 
thing,  to  destroy  in  the  sense  of  disproving 
or  qualifying  by  proof  is  another.  The  la^ 
ter  is  free  to  anyone  who  knows  the  facts. 
There  is  no  doubt,  of  course,  that  Martin- 
dale had  a  right  to  testify  to  what  he  was 
shown  to  have  declared,  however  bad  it 
might  be  for  the  appellants.  Therefore  the 
only  question  is  whether  his  declaration  was 
some  evidence  as  against  them  of  facts 
which  certainly  might  have  been  established 
b(y  his  oath. 

If  ever  a  declaration  not  made  under  oath 


is  to  be  admitted  aflaiaai  any  other  flno  the 
person  makiDit  it,  it  should  bo  admitted  in 
this  case.  1&  dedaration  was  obvimialy 
against  interest.  It  was  the  only  evidence 
in  the  natura  of  thin^  that  could  be  had, 
when  Martindale  haltingly  denied  the  fact 
upon  the  stand.  If  we  were  to  take  it  very 
nicely,  it  simplv  did  away  with  a  qualifica- 
tion engraftea  by  Martindale  upon  his  tes- 
timony that  the  mstrument  was  security  for 
the  bank,  and  made  it  easier  to  accept  the 
principal  fact  without  the  qualification. 
The  appellants  say  that  they  have  a  stand- 
ing under  the  instrument  ind^>end6nt  of 
Martindale.  So  no  doubt  they  have  for 
some  purposes,  if  we  follow  the  somewhat 
sweeping  and  undiscriminatinff  notion  of^ 
equitv  embodied  in  many  decisions  to  be  {J 
"louncL  Nevertheless,  thev  daim  in  Martin-  • 
dale's  right  as  against  the  estate  of  Gross 
or  any  prior  assignee.  The  fact  tiiat  equity 
gives  them  a  right  to  have  the  security  a|>- 
plied  does  not  enlarge  or  change  the  diarai^ 
ter  of  the  security,  and  that  was,  as  we 
have  quoted,  to  enable  Martindale  'to  pav 
himself  for  any  paper"  on  which  he  was  li- 
able with  Cross.  The  appellants  get  their 
rights  from  and  through  Martindale.  Their 
right  is  only  to  have  Martindale's  right  en- 
forced as  it  was  on  July  15  or  Novenmer  15. 
Cunningham  v.  Macon  d  B,  JL  Co,  156  U. 
S.  400,  419,  39  L.  ed.  471,  476,  15  Sup.  Ct 
Rep.  361.  It  even  was  argued  on  this 
ground  that  it  appeared  from  other  evidence 
that  Martindale  had  no  equity  as  against 
the  Emporia  bank,  and  that  therefore  the 
decree  could  be  upheld.  But,  as  we  have 
said,  the  evidence  objected  to  was  too  im- 
portant not  to  have  had  an  influence  on  the 
decision,  and  therefore  we  confine  ourselves 
to  the  consideration  of  that. 

It  may  be  urged  that,  even  if  the  appel- 
lants get  their  rights  by  subrogation  (and  it 
is  to  be  noticed  that  the  only  claim  xnade  in 
their  pleadings  is  to  be  subrogated  to  the 
rights  of  Martindale),  still  their  rights  are 
independent  when  the  subrogation  is  com- 
plete. In  reply  we  faO  bade  upon  the  di» 
tinction  between  admissions  and  an  attempt 
to  release  the  rights.  The  distinction  was 
recognized  in  England  in  the  case  of  a  suit 
by  a  naked  trustee.  If  he  undertook  fraud- 
ulently to  release  the  cause  of  action  cuid 
his  release  was  pleaded,  the  plea  would  be 
ordered  off  the  files.  Innell  v.  Newman,  4 
Barn.  &  Aid.  419.  See  Payne  v.  Rogers,  1 
Dougl.  407;  Anonymous,  I  Salk.  260;  Tro- 
eder  v.  Eyams,  153  Mass.  536,  588,  27  N. 
B.  775.  But  his  admissions  were  evidence 
for  the  defendant.  Bauerman  v.  Radenius, 
7  T.  R.  663;  Craib  v.  I^Aeth,  7  T.  R.  670 
note  b.  The  analogy  by  no  means  is  per* 
feet,  but  it  is  suffident.  In  these  days, 
when  the  whole  tendency  of  decisions  and 
legislation  is  to  enlarge  the  admissibility  of 
hearsay  where  hearsay  must  be  admitted  or 
a  failure  of  justice  occur,  we  are  not  in- 
clined to  narrow  the  lines.  The  interest  of 
Martindale  continued,  the  appellants  daim 
through  it,  and  we  are  of  opinion  that,  un- 
der the  circumstances,  admissions  by  Mar- 
tindale contrary  to  that  interest  properly 


t$  8UPRSICB  OOURT  BSPORTEB. 


OOK.  TlBlft 


wm  let  In.  Ouas  «f  admiBsions  by  a  trus- 
tee having  no  interest  in  the  suit  may  stand 
on  different  ground. 

*  The  decree  is  objected  to  as  granting  af- 
flrinative  relief  to  Albaugh  against  his  de- 
fendant Newman.  As  the  appellants  are 
dismissed  out  of  court,  the  error,  if  it  was 
one,  does  not  concern  them. 
Decree  affirmed. 


Mr.    Justice    Brewer    and    Mr. 
PeokHan  dissented. 


Justice 


(188  U.  S.  681) 

INDIANA       MANUFACTURINO       COM- 
PANY, Appi., 

V, 

ARMIN  a  KOEHNE  et  al 

Equity — 9Uii  to  enjoin  collection  of  illegal 
iao>-^oU>ud  on  t%ile—<Ldequate  remedy  at 
lav>-^mult%plioity  of  suits — irreparable 
injury— equitable  jurisdiction  of  Federal 
courts. 

1.  An  ayerment  that  an  assessment  npon  the 
capital  stock  and  franchises  of  a  corporation 
conatitntes  a  cloud  n];>on  title  is  not  sufficient 
to  sustain  a  bill  in  equity  which  aeelcs  to  en- 
Join  the  collection  of  such  tax  aa  Illegal, 
where  it  containa  no  allegation  that  the  coin 
poratlon  owns  any  real  property. 

2.  The  absence  of  an  adequate  remedy  at  law 
Is  not  ahown  by  an  averment  In  a  bill  which 
seeks  to  enjoin  the  collection  of  a  tax  on 
property  alleged  to  be  exempt  from  taxation, 
that  a  portion  of  the  tax  is  to  be  paid  to  the 
state  of  Indiana,  which  cannot  be  sued, 
where,  under  the  general  tax  lawa  of  that 
state,  complainant  might  have  had  its  obJee> 
tlons  to  the  aaaesament  reviewed  by  a  state 
board,  and,  if  unsuccessful,  might  have  paid 
the  tax,  and  then,  under  Burna's  (Ind.)  Bey. 
Stat.  1804,  II  7915,  7016,  have  filed  a  peti- 
tion with  the  board  of  county  commissioners 
to  recover  it  back  as  "wrongfully"  assessed, 
and,  If  still  unsuccessful,  might  have  ap- 
pealed from  the  decision  of  such  board  to  the 
courts. 

8.  The  prevention  of  multiplicity  of  suits  can- 
not successfully  be  invoked  to  sustain  a  suit 
in  equity  to  enjoin  the  collection  of  an  illegal 
tax,  where  complainant's  remedy  under  the 
state  stattitee  was  to  have  its  objections  to 
the  assessment  reviewed  by  a  state  board, 
and,  if  unsuccessful,  to  pay  the  tax  and  file  a 
petition  with  the  board  of  county  commis- 
sioners to  have  it  refunded,  and,  if  still  un- 
successful, to  appeal  from  the  decision  of 
such  board  to  the  courts. 

4.  Irreparable  injury  cannot  be  inferred  as  the 
result  of  the  enforcement  of  an  Illegal  tax, 
BO  as  to  sustain  a  suit  In  equity  to  enjoin  its 
collection,  where  there  Is  a  plain  and  ade- 
quate remedy  at  law  to  recover  the  amount 
of  the  tax  wrongfully  assessed. 

B.  A  Federal  court  is  not  vested  with  Jurisdic- 
tion of  a  suit  In  equity  to  enjoin  the  collec- 
tion of  a  state  tax  because  the  case  la  one 
arising  under  the  Constitution  and  laws  of 
the  United  States,  within  the  meaning  of  the 
Judiciary  act  of  August  13,  1888  (25  Stat,  at 
L.  483,  chap.  8(6^)  |  1,  unless  there  is  ap- 
parent some  ground  of  equitable  Jurladiction 
recognized  by  the  Federal  courts. 
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APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indi- 
ana to  review  a  decree  which  dismissed  a 
bill  in  a  suit  in  equity  to  enjoin  the  collec- 
tion of  a  state  tax.    Affirmed, 

The  facts  aore  stated  in  the  opinion. 

Messrs,  Chester  Bradford  and  F.  Wimr 
ter  for  appellant. 

Messrs,  Williaia  JU  Taylor,  MerriU 
Moores,  and  Oassius  O.  Eadley  for  appel* 
lees.  8« 
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*Mr.    Justice    PeokHam    delivered    the* 
opinion  of  the  court: 

The  complainant  herein  has  appealed 
from  the  decree  of  the  circuit  court  of  tho 
United  States  for  the  district  of  Indiana, 
which  dismissed  its  bill.  It  was  a  suit  in 
equii^  to  enjoin  the  collection  of  taxes.  It 
appears  that  certain  taxes  had  been  assessed 
against  the  complainant,  a  corporation  cA 
Indiana,  and  process  had  issued  for  the  col- 
lection thereof  which  included  all  the  yeara 
from  1893  to  1898  (both  years  inclusive), 
and  also  for  the  year  1900;  that  such  taxes, 
or  the  greater  part  of  them,  wera  (as 
averred)  illegal,  because  they  were,  amonc 
other  things,  assessed  pursuant  to  a  law  ^ 
the  state  of  Indiana,  upon  the  value  of  cer- 
tain letters  patent  of  the  United  States,  for 
inventions  owned  by  the  oorporation;  that 
such  state  law  was  in  violation  of  the  Fed* 
eral  Constitution,  and  was  therefore  void; 
that  the  part  of  the  taxes  which  compbun- 
ant  admitted  to  be  legal  it  had  paid,  and 
notwithstanding  such  payment  the  tax  offi- 
cials were  threatening  to  levy  upon  its 
property  to  collect  the  residue* 

By  reference  to  the  general  tax  laws  of  In- 
diana of  1891  it  will  &  seen  that  it  is  there- 
in provided  that  each  district  assessor  shall, 
commencing  in  April  in  each  ^ear,  inquire 
of  each  person  concerning  his  proper^, 
while  as  to  corporations  their  officers  are  to 
deliver  to  the  assessor  a  sworn  statement  of 
the  property  of  such  corporation  in  detail, 
and  among  the  items  to  oe  reported  is  the 
''market  value,  or,  if  no  market  value,  then 
the  actual  value,  of  the  shares  of  stock"  of 
the  company.  The  statement  made  by  the 
corporation  to  the  assessor  is  by  him  deliv- 
ered to  the  county  auditor,  who  in  turn  de- 
livers it  to  a  board  of  review,  which  values 
and  assesses  the  capital  stock  and  all  fran- 
chises and  other  property  of  the  company. 
This  board  of  review  makes  the  original  as- 
sessment. The  corporation  so  assessed,  or 
any  taxpayer,  may  appeal  from  the  assess- 
ment upon  the  corporation,  to  the  stats « 
board  of  tax  commissioners.  (Tax  law  of  J^ 
1891,  §^126,  as  amended  by  the  act  of  1896,  • 
p.  79.)  Upon  such  appeal  the  state  board 
decides  as  to  the  assessment,  and  may,  if  it 
decides  that  the  property  is  assessable, 
make  such  an  assessment,  increasing  or  re- 
ducing it,  as  it  may  decide  proper,  and  the 
auditor  then  certifies  such  changes  in  valu- 
ation made  by  the  state  board  to  the  several 
counties,  and  proviaion  is  made  for  the  col- 
lection of  the  same  by  the  proper  officials. 
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By  the  act  of  185S  (Ind.  Rer.  Stat.  ed.  1881, 
S§  5813,  5814;  Ind.  Rev.  Stat.  ed.  1894,  §§ 
7015,  7916)  provision  is  made  that  any  per- 
son or  coloration  may  appear  before  the 
board  of  commissioners  of  any  county  and 
establish  by  proper  proof  that  such  person 
or  corporation  has  paid  taxes  which  were 
wrongfully  assessed  against  him  or  it,  and 
it  is  thereby  made  the  duty  of  the  board  to 
order  the  amount  so  proved  to  have  been 
paid,  to  be  refunded  to  the  payer  from  the 
countv  treasury  so  far  as  the  same  was  as- 
eessea  and  paid  for  county  taxes.  Where  a 
portion  of  the  amount  so  wrongfully  as- 
sessed and  paid  shall  have  been  paid  for 
state  purposes,  and  shall  have  been  paid  in- 
to the  state  treasury,  it  is  made  the  duty 
of  the  board  to  certify  to  the  auditor  of  the 
state  the  amount  so  proved  to  have  been 
wrongfully  paid,  and  the  auditor  is  directed 
to  audit  the  same  as  a  claim  against  the 
treasurv,  and  the  treasurer  of  the  state  is 
directed  to  pay  the  same  out  of  any  moneys 
not  otherwise  appropriated. 

The  further  steps  to  be  taken  in  case  the 
authorities  refuse,  upon  such  application, 
to  pay  over  the  taxes  wrongfully  assessed, 
are  adverted  to  hereafter. 

The  bill  states  that  defendant  Koehne  is 
the  treasurer  of  Marion  ooun^,  where  these 
taxes  were  assessed^  and  he  is  by  law  also 
the  treasurer  of  the  city  of  Indianapolis, 
and  as  the  treasurer  of  the  counly  of 
Marion  and  the  dty  of  Indianapolis  he  col- 
lects for  them  all  taxes^  and  makes  distri- 
bution thereof,  and  also  collects  all  taxes 
due  the  state  from  Marion  county,  and  in 
fact  he  collected  all  taxes  assessed  for  all 
purposes  against  appellant.  There  is  no 
other  treasurer  of  the  city  of  Indianapolis, 
and  the  money  for  that  city  collected  by  tax 
remains  in  the  hands  of  the  county  treas- 
^urer  of  the  county  of  Marion  until  it  is  ex- 
J^pended;  the  county  treasurer  thus  retain- 
•  Ing  ail  taxea^n  his  hands  belonging  both  to 
the  county  of  Marion  and  the  city  of  In- 
dianapolis until  those  taxes  are  properly  ex- 
pended. 

Other  averments  were  contained  in  the 
bill,  but  none  material  to  the  case  as  we 
view  it,  and  upon  all  the  facts  complainant 
comes  into  a  court  of  e<}uity  for  the  purpose 
of  enjoining  the  collection  of  the  allegea  il- 
legal portion  of  these  taxes  which  had  been 
imposed  on  the  letters  patent  mentioned, 
ana  it  was  claimed  by  the  complainants 
that,  excluding  the  value  of  such  patents, 
the  shares  haano  value  above  the  indebted- 
ness of  the  corporation,  and  therefore  it  was 
wholly  exempt,  or  exempt  with  the  exception 
of  a  very  small  sum,  from  taxation,  and 
that  sum'  it  had  paid. 

The  foundation  of  this  appeal  to  equity, 
as  averred  by  complainant,  was  (1)  on  the 
ground  that  the  assessment  constitutes  a 
cloud  upon  title;  (2)  that  there  is  no  ade- 
quate remedy  at  law;  (3)  that  a  multiplic- 
ity of  suits  IS  avoided;  and  (4)  that  it  pre- 
vents irreparable  injury  to  complainant. 

It  has  long  been  the  settled  doctrine  of 
the  Federal  courts  that  the  mere  illegality 
of  a  tax,  or  the  mere  fact  that  a  law  upon 
which  the  tax  is  founded  is  unconstitution- 


al, does  not  entitle  a  party  to  relief  by  in- 
junction against  proceedings  under  the  law, 
but  it  must  appear  that  the  party  has  no 
adequate  remedy  by  the  ordinary  processes 
of  the  law,  or  that  the  case  falls  under 
some  other  recognized  head  of  equity  juris- 
diction, such  as  multiplicity  of  suits,  irrep- 
arable injuiy,  etc  See  Cruickshank  v. 
Bidtcell,  176  U.  S.  73.  80,  44  L.  ed.  377,  380, 
20  Sup.  Ct.  Rep.  280,  where  many  of  the 
authorities  upon  this  subject  are  collected 
in  the  opinion  which  was  delivered  by  Mr. 
Chief  Justice  Fuller.  See  also  PittshurgK^ 
0.  C.  d  at.  L.  R.  Co,  V.  West  Virginia  Bd. 
of  Puhlie  Works,  172  U.  S.  32,  43  L.  ed. 
364,  19  Sup.  Ct.  Rep.  90,  where  Mr.  Justice 
Gray  dealt  with  the  subject  quite  fully. 
We  must  judge  the  case  at  bar  under  the 
rules  laid  down  by  the  authorities  cited. 

We  take  the  grounds  in  the  order  above 
stated. 

(1)  In  regard  to  the  averment  that  the 
assessment  constitutes  a  cloud  upon  title. 

It  is  the  ordinary  case  of  an  assessment 
upon  the  value  of  the  capital  stock  of  a  cor- 
poration and  its  franchises.    Our  attention » 
has  not  been  called  to  any  statute  which  § 
makes  the  ^assessment  upon  the  shares  a ' 
lien  upon  the  real  estate  of  a  corporation, 
and  if  it  were  such  lien,  there  is  no  aver- 
ment that  the  company  owned  any  real  es- 
tate; hence,  no  cloud  upon  its  title  is  made 
apparent,  even  if  there  could  be  a  cloud  cast 
upon  the  real  estate  merely  by  reason  of  an 
ordinary  assessment,  such  as  is  made  in 
this  case.    There  is  nothing  in  the  objee- 
tion. 

(2.)  There  is  the  averment  that  the  com- 
plainant is  without  any  adequate  remedy  at 
law,  and  one  of  the  crounds  for  such  aver^ 
ment  is  stated  in  the  oill  as  follows: 

"And  your  orator  further  shows  unto 
your  honors  that  the  defendant  Armin  0. 
Koehne  is  the  treasurer  of  Marion  county, 
Indiana,  whose  duty  it  is  as  such  treasurer, 
under  the  laws  of  the  state  of  Indiana,  to 
receive  and  collect  taxes  for  the  said  state 
of  Indiana,  and  also  for  Marion  county  in 
said  state,  and  also  for  the  city  of  Inmaa- 
apolis  within  said  county,  and  also  for  the 
school  board  of  the  city  of  Indianapolis,  In- 
diana. That  a  large  proportion  of  the 
amounts  received  and  collected  by  the  said 
defendant  as  treasurer,  as  aforesaid,  are  for 
and  on  account  of  and  for  the  benefit  of  the 
state  of  Indiana,  a  sovereic^  state,  and  one 
of  the  United  States,  and  that  under  the 
Constitution  and  laws  no  suit  can  be  main- 
tained against  the  state  of  Indiana.  That 
it  is  a  part  of  the  duty  of  the  said  defend- 
ant Armin  C.  Koehne,  as  aforesaid,  to  pa^ 
over  into  the  treasury  of  the  state  of  Indi- 
ana a  large  portion  of  the  amounts  so  re- 
ceived and  collected  by  him  as  taxes,  and, 
therefore,  that  if  said  amounts  are  so  col- 
lected and  received  and  paid  cfver,  they  will 
become  mixed  with  the  moneys  of  the  said 
state,  and  thus  be  beyond  reach  of  any  pro- 
cess of  this  or  any  court,  and  irrecoveraoleL 
and  that  great  and  irreparable  injury  will 
result  to  your  orator  if  such  unlawful  col- 
lection and  paying  over  aa  aforesaid  be  nvl 
prevented." 
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The  ayerment  that  a  portion  of  the  tax 
is  to  be  paid  to  the  state  of  Indiana,  and 
that  tho  state  cannot  be  sued,  is  answered 
by  the  remedy  provided  by  the  law  of  Indi- 
tina  for  such  a  case.  Under  that  law  the 
<?oniplainant  was  bound  in  the  first  place  to 
Appeal  from  the  decision  of  the  board  of  re- 
view, which  included  the  letters  patent,  in 
e  the  value  of  the  shares  of  stock  of  the  cor- 
Sporation.     Such  appeal  would,  by  the  pro- 

*  vision  «f  tlie*statute,  be  taken  to  the  state 
board  of  tax  commisaioners,  and  if  that 
board  affirmed  the  dedaion  of  the  board  of 
review  the  corporation  could  pay  the  tax  and 
immediately  nle  a  petition  with  the  board  of 
•county  commissioners  to  recover  it  back  un- 
der the  act  of  1853,  above  referred  to.  An 
Appeal  is  given  from  the  refusal  of  that 
board  to  repay  the  tax.  3  Ind.  Rev.  Stat. 
1894,  S  7917;  Schultz  v.  Blackford  County, 
20  Ind.  178;  State  ew  rel  Oodfroy  v.  Miami 
County,  63  Ind.  497,  501.  This  appeal 
would  be  taken  to  the  circuit  court,  ana  by 
the  general  law  an  appeal  lies  from,  that 
court  to  either  thf  appellate  court  or  the 
supreme  court  of  the  state,  according  to  the 
junount  involved. 

The  fact  that  a  portion  of  ths  money 
raised  by  the  tax  might  be  for  state  pur- 
poses is  not  material  under  the  provisions 
of  the  act  of  1853,  supra.  The  courts  of 
Indiana  have  held  that  the  filing  of  a  peti- 
tion with  the  board  of  commissioners  under 
that  act  was  in  itself  notice  to  the  county, 
«nd  if  thereafter  the  money  was  paid  over 
to  the  state  or  to  tiie  city,  it  was  no  de- 
fense; that  when  the  board  of  commission- 
ers received  notice,  the  county  became  a 
trustee  for  the  claimant,  and  m  the  event 
the  money  was  awarded  to  him  the  county 
was  bound  to  refund  the  same,  and  &  pay- 
ment by  the  county  authorities  after  such 
notice,  or  the  commencement  of  an  action, 
to  the  state  or  town  authorities,  was  at  its 
own  risk  and  peril.  The  taxpayer  could 
not  be  required  to  pursue  such  ninds  into 
the  hands  of  the  parties  to  whom  they  were 
wrongfully  distributed,  and  the  fact  that 
the  taxes  were  voluntarily  paid  constituted 
no  defense  under  the  statute  cited.  DuBois 
w.  Tjake  County,  10  Ind.  App.  347,  37  N.  E. 
1050.  It  i»  also  said  in  the  above  case  that 
if  the  money  had  been  paid  over  when  the 
petition  was  filed,  the  statute  provided  that 
the  commissioners  should  give  the  claimant 
A  certificate  to  the  state  auditor  for  the  re- 
payment by  the  state  treasurer,  when  taxes 
bad  been  paid  that  were  wrongfully  assessed 
for  state  purposes.  There  was  nothing, 
therefore,  to  prevent  the  complainant  herein 
from  paying  the  tax  and  immediately  filing 
its  petition  with  the  board  of  counfy  com- 
missioners to  have  it  refunded,  and  the 
payment  to  the  state  (if  made)  was  imma- 
terial and  constituted  no  defense.    The  tax 

H  could   be    recovered   back«    notwithstanding 

gthe  payment  to  the  state. 

•  *It  has  been  urged,  however,  that  the  act 
of  1853  was  not  broad  enough,  inasmuch  as 
it  required  that  the  taxes  should  have  been 
wrongfully  assessed,  and  that  mere  illegal- 
ity would  not  be  sufficient  in  order  to  re- 
eover    under    the    statute,    citing    Bouxird 


County  V.  Armttronc,  91  Ind.  628.  That 
case  simply  held  that  where  property  was 
l^;ally  taxable,  and  the  tax  assessed  was 
justly  and  equitably  due,  if  through  some 
irregularity  or  default  it  had  not  oeen  le- 
gally assessed,  it  could  not  be  said  to  have 
been  "wrongfully"  assessed  within  the 
meaning  of  tne  statute  of  1853,  and  recov- 
erable  back  under  that  statute;  but  that 
very  case  shows  that  if  property  which  was 
not  taxable  was  assessed  and  the  money 
paid,  such  assessment  was  "wrongful"  with- 
in the  statute  of  1853,  being  made  upon 
property  not  liable  to  taxation,  and  there- 
fore it  could  not  be  said  that  any  tax  so  as- 
sessed was  justly  or  equitably  due. 

In  this  case,  if  the  complainant  be  right 
in  its  averment  that  the  letters  patent 
owned  by  it  are  property  exempt  from  taxa- 
tion by  or  under  state  authority,  then  such 
property  is  "wrongfully"  assessed  within 
that  statute,  and  proceedings  could  be  taken 
to  recover  back  the  tax  so  paid,  upon  com- 
plying with  the  provisions  of  the  law  of  In- 
diana. Donoh  V.  Lake  County,  4  Ind.  App. 
374,  30  N.  E.  204,  decided  in  1891,  subse- 
quently to  the  decision  in  91  Ind.  528.  Du- 
Bois V.  Lake  County,  4  Ind.  App.  138,  30  N. 
E.  206,  and  again  reported,  reaffirming  the 
same  doctrine,  in  10  Ind.  App.  347,  37  N. 
E.  1056;  Neicsom  v.  Bartholomew  County, 
92  Ind.  229;  Pulaski  Cow\ty  v.  8enn,  117 
Ind.  410,  20  N.  K  276. 

Complainant  could  set  forth  in  its  peti- 
tion to  the  county  commissioners  its  claim 
under  the  Federal  Constitution  for  the  ex- 
emption of  the  letters  patent  owned  by  it 
from  taxation,  and  it  could  make  the  same 
claim  if  the  board  refused  to  admit  it,  in  its 
action  in  the  circuit  court  and  on  an  appeal 
from  an  adverse  decision  in  that  court  to 
either  the  appellate  court  or  the  supreme 
court  of  the  state,  and  if  either  court  to 
which  the  appeal  was  taken  and  before 
which  the  question  was  raised  decided  it  ad- 
versely to  the  complainant,  a  writ  of  error 
would  lie  from  this  court,  and  the  subject 
could  be  reviewed  and  finally  decided  here. 
There  is  no  doubt,  therefore,  of  the  ade- 
quacy of  the  remedy  at  law«  provided  thsi 
act  of  1853  is  in  force. 
*  It  is  argued  that  the  act  of  1853  is  re- 
pealed by  the  general  tax  act  of  1891  under 
which  these  assessments  were  made. 

There  is  no  specific  repeal  of  the  statute 
contained  in  the  general  tax  act,  and  re- 
peals by  implication  are  concededly  not  fa- 
vored. It  would  have  to  appear  that  the 
two  acts  were  inconsistent  with  each  other, 
or  that  the  act  of  1891  was  a  complete  i^a- 
tem  in  itself,  and  was  really  meant  to  cover 
the  cases,  and  the  method  of  recovery  which 
was  to  be  pursued,  in  matters  of  wrongful 
taxation,  and  to  exclude  all  remedy  except 
such  as  that  act  provided.  This,  we  t^nk« 
cannot  be  maintained. 

And  aeain,  the  act  is  contained  in  the 
edition  of  the  Revised  Statutes  of  Indiana, 
of  the  revision  of  1894,  by  Burns,  and  is  re- 
produced therein  as  if  7915  and  7916,  and 
it  is  not  stated  in  that  edition  that  there 
had  been  any  claim  that  those  sections,  con- 
stituting the  act  of  1853«  had  ever  been  re- 
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pealed,  but»  on  the  oontrai^,  the  act  is 
treated  as  a  ralid  and  subaistinffpart  of  the 
Kevised  Statutes  of  the  state.  Tne  sections 
are  also  cited  in  Donch  ▼.  Lake  County,  4 
Ind.  App.  374,  30  N.  £.  204,  as  |§  5813  and 
5814  o!  the  edition  of  the  Revised  Statutes 
of  1801.  See  also  DuBoia  ▼.  Lake  County, 
that  they  had  since  been  repealed  by  the  act 
of  1801.  See  also  DuBoie  y.  Lake  County, 
4  Ind.  App.  138,  30  N.  E.  206.  True,  Ihe 
questions  discussed  in  these  cases  arose 
prior  to  the  passage  of  the  general  tax  act 
of  1891,  but  these  decisions  were  made  sub- 
sequently to  the  passage  of  that  act,  and 
the  sections  were  not  referred  to  in  any  of 
those  opinions  as  if  they  had  been  repealed 
by  the  general  tax  act,  and  were  only  appli- 
cable to  cases  happening  before  the  pasoage 
of  that  act. 

We  see  nothing  in  Hart  ▼.  Bmith,  recent- 
ly decided  by  the  supreme  court  of  Indiana 
and  reported  in  64  N.  K  661,  to  support  the 
claim  of  the  repeal  of  the  act  of  1853.  It 
was  there  held  that,  upon  the  mere  matter 
of  a  valuation  of  iJie  shares  of  the  stock, 
the  decision  of  the  state  board  of  tax  com- 
missioners was  not  reviewable  by  the  court. 
Upon  which  counsel  argues  that»  "it  we 
could  go  before  the  county  commissioners 
with  a  claim  after  the  etate  board  had 
passed  upon  It,  then  inevitably  we  could 
also  go  to  the  circuit  court  of  Marion  coun- 
Cb  ty,  and  thence  to  the  appellate  or  supreme 
S  court  of  the  state^  acconling  to  the  amount 
•  involved.  Therefore,  if  the  supreme  ^eourt 
'has  no  power  to  review'  the  decisions  of  the 
etate  board  of  tax  commissioners,  then  the 
county  conunissioners  have  no  power  to  be- 
gin a  course  of  proceedings  which  must  in- 
evitably, at  its  conclusion,  come  to  a  tri- 
bunal which  has  declared  that  it  'has  no 
power  to  review,' "  and  it  is  therefore  ur^ed 
that  if  the  court  has  no  power  to  review 
this  determination  of  the  tax  commission- 
ers, it  is  because  the  act  of  1853  has  been 
repealed.  But  the  decision  of  the  tax  com- 
missioners upon  a  mere  question  of  judgment 
as  to  the  value  of  shares  of  stock  is  a  deci- 
sion of  a  question  of  fact  upon  which  the 
judgment  of  the  board  would  be  final,  even 
if  the  act  of  1853  were  not  repealed.  In 
that  vary  case,  however,  the  court  did  re- 
view a  decision  of  the  board  as  to  valuation 
when  it  appeared  that,  in  arriving  at  such 
decision,  the  board  included  property,  as 
part  of  the  value  of  the  shares,  which  the 
law  did  not  permit  to  be  taxed,  and  an  as- 
sessment for  valuation  thus  arrived  at  was 
held  illegal,  and  as  it  could  not  be  deter- 
mined how  much  of  the  total  assessment  de- 
pended upon  the  valuation  of  the  property 
not  taxable,  the  court  held  the  whole  assess- 
ment illegal,  and  gave  judgment  according- 
ly. We  are  not  convinced  that  the  act  of 
1853  has  been  repealed,  and,  the  remedy 
thereby  provided  being  sufficient,  we  hold 
complainant  had  an  adequats  remedy  at 
law. 

(3.)  The  further  ground  of  jurisdiction 
i:i  equity,  that  it  prevents  a  multiplicity  of 
suits,  cannot  be  sustained. 

The  remedy  provided  by  the  state  of  Indi- 
ana is  in  truth  but  one  proceeding,  and  all 


the  complainant  had  to  do  la  order  to  a^ail 
itself  of^  such  remedy  was  to  appear  befors 
the  board  of  review  when  the  assessment 
was  first  made  and  object  to  it,  and,  if  its 
objections  were  overruled,  then  to  appeal  to 
the  state  board,  and,  if  that  board  also  over- 
ruled the  objection,  then  to  pay  the  tax* 
The  proceeding  thereafter  is  one  suit,  com- 
menced bjr  application  to  the  board  of  coun- 
ty commissioners  to  recover  the  tax  wrong- 
fully assessed,  and,  if  the  claim  were  re- 
fused, then  the  pjBLrtj  might  go  into  the  cir- 
cuit couri;,  and,  if  refusea  again,  it  had  tho 
further  right  of  appeal,  and,  if  still  refused, 
it  then  had  the  right  of  review  by  writ  ei 
error  from  this  court,  if  any  Federal  ques- 
tion had  been  decided  against  it.  The  rightg 
to  come  into  a  Federal  court  and  inroke  its« 
Suitable  jurisdiction  in  order  to  avoid  the* 
remedy  thus  provided  by  the  state  cannot, 
under  these  facts,  be  founded  upon  the  a^ 
leged  prevention  of  a  multiplidtv  of  suits. 
The  claim  on  such  ground  is  without  foun- 
dation. 

(4.)  Nor  is  there  any  irreparable  injury 
as  averred. 

There  is  a  general  averment  tl.at  to  en- 
force the  tax  by  distraint  and  sale  ol  com- 
plainant's property  would  result  in  irrep- 
arable injury,  but  there  is  no  fact  stated 
from  which  it  could  be  inferred  that  irrep- 
arable injury  would  be  likely  to  result 
from  such  enforcement,  and  wnere  a  plain 
and  adequate  remedy  to  recover  the  amount 
is  given  by  statute  no  such  irreparable  in- 
jury can  be  inferred.  Some  averment  of 
specific  facts  must  be  made  from  wliich  the 
court  can  see  that  irreparable  injurr  would 
be  a  natural  and  probable  result.  Nothing 
of  the  sort  is  shown  here.  Indeed,  the 
averment  of  irreparable  injury  seems  to  be 
founded  upon  the  other  averment,  that  if 
the  tax  got  into  its  treasury  the  state  could 
not  be  sued  to  recover  it  back,  and  hencs 
the  necessity  of  appealing  to  equity.  But 
the  answer  to  that  has  already  been  given 
by  referring  to  the  act  of  1853,  which  fullj 
provides  for  such  contingeiu^. 

The  claim  is  also  made  that  complainant 
had  the  right,  under  S  1  of  the  act  of  1888 
(25  Stat,  at  L.  433,  chap.  866i),  amending 
the  act  of  1875,  to  resort  to  the  Federal 
court  on  the  ^ound  that  the  case  arose  un- 
der the  Constitution  or  laws  of  the  United 
States,  inasmuch  as  it  was  claimed  that  un- 
der such  Constitution  the  letters  patent 
were  not  taxable  by  or  under  state  author- 
ity. But  the  right  to  resort  to  a  Federal 
court  as  a  court  of  equity  must  be  founded 
upon  some  groimd  of  equitable  jurisdiction 
recognized  by  the  Federal  courts,  and  when, 
as  here,  no  such  ground  appears,  jurisdic- 
tion in  equity  cannot  be  maintained. 

Whether  the  value  of  letters  patent  is  in 
any  way  taxable  by  or  under  state  author*, 
ity,  we  have  no  occasion  to  now  decide,  be-| 
cause  the  question  is  not  before  iia.  We' 
simply  show  a  plain  and  adequate  remedy 
at  law,  after  paying  the  tax,  to  recover  it 
back,  in  an  action  or  proceeding  where  then 
question  as  to  the  exemption  of  this  kind  of  § 
property  from  taxation  can  be  raised,*  aad« 
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if  not  admitted  by  tlie  state  eourt,  it  can  be 
reviewed  here  on  writ  of  error. 

We  eee  no  eround  for  interfering;  with  the 
Judgment  of  tb/t  eourt  below«  and  tt  U  there- 
fore affirmed. 


<188  U.  8.  691) 

JAMES  L.  HYATT,  aa  Chief  of  Police  of 
the  aty  of  Albany,  N.  Y.,  Plff.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OP  NEW  YOKK 
on  the  Relation  of  CHARLES  £.  CORK- 
RAN. 

EwtrdditUm^-eanoluaivenesB  of  govemor'e 
warrant— review  on  habeas  oorpue — fugi- 
tive from  justice — necessity  of  presence  in 
demanding  state. 

!•  An  extradition  warrant  Isaaed  by  the  goy- 
emor  of  a  state  is  but  prima  facie  safDclent 
to  bold  the  accuBed;  and  it  la  open  to  him 
to  sbow  on  habeea  oorpoa^  by  adinlsalona  or 
by  other  concliiaiTe  evidence^  that  tbe  charge 
upon  which  his  extradition  la  demanded  as- 
sumea  his  absence  from  the  demanding  state 
at  the  time  the  crime  waa^  if  erer,  com- 
mitted. 

1.  A  stipnlatlon  that  a  person  sought  to  be  ex- 
tradited was  not  within  the  demanding  state 
on  the  date  speclfled  in  the  indictment  aa  the 
time  of  the  commisaioQ  of  the  crime  charged 
la  an  admission  that  lie  was  not  within  the 
state  when  the  crime  was,  if  ever,  committed» 
wliere  there  Is  no  claim  of  any  error  in  the 
date  named  in  the  indictmeuL 

t.  One  who  waa  not  within  a  state  when  the 
crime  of  larceny  or  false  pretense  was,  if 
erer,  committed  therein,  cannot  be  demed  a 
**fugitive  from  justice"  within  the  meaning 
of  U.  S.  ReT.  Stat.  |  5278  (U.  S.  Comp.  Stat. 
1901,  p.  8597),  proTldlng  for  the  interstate 
extradition  of  a  fugitive  from  Juatioe  on  de- 
mand of  the  executiye  of  the  state  from 
which  he  has  fled. 

4.  One  who  comes  into  a  atate  on  business  for 
a  single  day,  eight  days  after  the  alleged 
commission  of  a  crime  therein,  and  months 
before  an  indictment  is  found  against  him  for 
such  offense,  does  not,  by  his  departure  from 
the  atate  after  the  conciuelon  of  liis  businesa 
become  a  '^fugitive  from  Justice"  within  the 
meaning  of  U.  S.  Rev.  Stat.  |  6278  (U.  S. 
Comp.  Stat  1901,  p.  8597),  providing  for  the 
interstate  extradition  of  a  fugitive  from  Jus- 
tice on  demand  of  the  executive  of  the  state 
from  which  he  has  fled. 

[No.  492.] 

Argued  January  6,  7,  190S.    Decided  Feb- 
ruary tS,  1909. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York  to  review  a  judgment 
diecharging  on  habeaa  corpus  a  person  held 
under  a  warrant  issued  in  extradition  pro- 
ceedings l^  the  governor  of  that  State.  Af- 
firmed. 

See  same  case  below,  172  N.  Y.  176,  64  N. 
B.  825. 

Statement  by  Mr.  Justice  Peokliami 
This   proceeding   bv   habeas   corpus   was 
commenced  by  the  relator,  defendant  in  er- 

fH  See  ExtradiUon,  voL  28.  Cent  Dig.  i  a. 


ror,  to  obtain  his  discharge  from  imprison- 
ment by  the  plaintiff  in  error,  the  cnief  of 
police  in  the  city  of  Albany,  state  of  New 
Yorlc,  who  held  the  relator  by  means  of  a 
warrant  issued  in  extradition  proceedings 
by  the  governor  of  New  Yorlc  The  justice 
of  the  supreme  court  of  New  York,  to  whom 
the  petition  for  the  writ  was  addressed,  and 
also,  upon  appeal,  the  appellate  division  of 
the  supreme  court  of  New  York,  refused  to 
grant  the  relator's  discharge,  but  the  court 
of  appeals  reversed  their  orders  and  dis- 
charged him.  172  N.  Y.  176,  64  N.  E.  825. 
A  writ  of  error  has  been  taken  from  thisei 
court  to  review  the  latter  judgment.  § 

*The  relator  stated  in  his  petition  for  the* 
writ  that  he  was  arrested  and  detained  by 
virtue  of  a  warrant  by  the  governor  of  New 
York,  granted  on  a  requisition  from  the  eov- 
emor  of  Tennessee,  reciting  that  relator  nad 
been  indicted  in  that  state  for  the  crime  of 
grand  larceny  and  false  pretenses,  and  that 
he  was  a  fufiritive  from  the  justice  of  that 
state;  that  the  warrant  under  which  he  was 
held  showed  that  the  crimes  with  which  he 
was  charged  were  committed  in  Tennessee, 
and  the  relator  stated  that  nowhere  did  it 
appear  in  the  papers  that  he  was  personally 
present  within  the  state  of  Tennessee  at  tlie 
time  the  alleged  crimes  were  stated  to  have 
been  committed;  that  the  governor  had  no 
jurisdiction  to  issue  his  warrant,  in  that  it 
did  not  appear  before  him  that  the  relator 
was  a  fugitive  from  the  justice  of  the  state 
of  Tennessee,  or  had  fled  therefrom ;  that  it 
did  not  appear  that  there  was  any  evidence 
that  relator  was  personally  or  continuously 
present  in  Tennessee  when  the  crimes  were 
alleged  to  have  been  committed;  that  it  ap- 
peared on  the  face  of  the  indictments  accom- 
panying the  requisition  that  no  crime  under 
the  laws  of  Tenneesee  was  charged  or  had 
been  committed.  Upon  this  petition  the 
writ  waa  issued  and  served. 

The  return  of  the  plaintiff  in  error,  the 
chief  of  police,  was  to  the  effect  that  the  re- 
lator was  held  by  virtue  of  a  warrant  of  the 
governor  of  New  York,  and  a  copy  of  it  was 
annexed. 

The  governor's  warrant  reads  as  follows: 

State  of  New  York,} 
Executive  Chamber.    J 

The  governor  of  the  state  of  New  York 
to  the  ^ief  of  police,  Albany,  N.  Y.,  and  the 
sheriffs,  undersheriffs  and  other  oflScers  of 
and  in  the  several  cities  and  counties  of 
this  state  authorized  by  subdivision  1  of  sec- 
tion 827  of  the  Code  of  Criminal  Procedure 
to  execute  this  warrant: 

It  having  been  represented  to  me  by  the 
governor    of   the   state   of    Tennessee    that 
Charles  E.  Corkran  stands  charged  in  that 
state  with  having  committed  therein,  in  the 
county  of  Davidson,  the  crimes  of  larceny 
and  false  pretenses,  which  the  said  governor 
certifies  to  be  crimes,  under  the  laws  of  thees 
said   state,   and   that  the   said  Charles  K.§ 
Corkran  has  fled  therefrom*  and  taken  ref-* 
uge  in  the  state  of  New  York;  and  the  said 
governor  of  the  state  of  Tennessee  having, 
pursuant  to  the  Constitution  and  laws  of 
the  United  States,  demanded  of  me  that  I 
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cAiue  tlw  Mdd  GharlM  X.  Goxkna  to  be  Ar- 
rested and  deliTored  to  Vernon  Sbarpe,  who 
is  duly  authorized  to  reoeiye  him  into  his 
custody  and  convey  him  back  to  the  said 
state  of  Tennessee;  which  said  demand  is 
accompanied  by  copies  of  indictment  and 
other  documents  dmy  certified  by  the  said 
governor  of  the  state  of  Tennessee  to  be  au- 
thentic and  duly  authenticated  and  charging 
the  said  Charles  £.  Corkran  with  having 
committed  the  said  crimes  and  fled  from  the 
said  state  and  taken  refuge  in  the  state  of 
New  York; 

You  are  hereby  required  to  arrest  and  se- 
cure the  said  Charles  E.  Corkran  wherever 
he  may  be  found  within  this  state  and 
thereafter  and  after  compliance  with  the 
requirements  of  section  827  of  the  Code 
of  Criminal  Procedure  to  deliver  him 
Into  the  custody  of  the  said  Vernon  Sharpe, 
to  be  taken  back  to  the  said  state  from 
which  he  fled^  pursuant  to  the  said  requi- 
sition; and  also  to  return  this  warrant 
and  make  return  to  the  executive  chamber 
within  thirty  days  from  the  date  hereof  of 
all  your  proceedings  had  thereunder,  and  of 
the  facts  and  circumstances  relating  there- 
to. 

Gi^'cn  under  my  seal  and  the  privy  seal 
of  the  state,  at  the  capitol  in  the  city  of  Al- 
bany, this  13th  day  of  March,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
two. 

[L.  8.]  B.  B.  Odell,  Jr. 

9y  the  Governor:  James  G.  Graham, 

Secretary  to  the  Governor. 

No  other  paper  was  returned  l^  the  chief 
of  police  bearing  upon  his  right  to  detain 
the  relator.  Upon  the  filing  of  the  return 
the  relator  traversed  it  in  an  affidavit,  in 
which  he  denied  that  he  had  committed 
either  the  crime  of  larceny  or  false  preten- 
ses, or  any  other  crime,  in  the  state  of  Ten- 
nessee. He  denied  that  he  was  within  the 
state  of  Tennessee  at  the  times  mentioned 
in  the  indictment  upon  which  the  requisi- 
tion of  the  governor  was  issued;  he  alleged 
^  that  he  had  read  the  indictments  before  the 
3  governor  of  the  state  of  New  York,  upon 
•  whieh^the  warrant  of  arrest  was  issued,  and 
tha;t  they  charged  him  with  the  commission 
of  the  crime  of  larceny  and  fidse  pretenses 
on  the  20th  and  30th  days  of  April,  the  8th 
day  of  May,  and  the  17th  and  the  24th  days 
of  June,  1901.  The  relator  in  his  affidavit 
also  asserted  that  he  was  not  in  the  state  of 
Tennessee  at  any  time  in  the  months  of 
Mareh,  April,  Mav,  or  June,  1901,  or  at  any 
time  for  more  than  a  year  prior  to  the 
month  of  Mareh,  1901,  and  he  denied  that 
he  had  fled  from  the  state  of  Tennessee,  or 
that  he  was  a  fugitive  from  the  justice  of 
that  state.  He  fwrther  therein  stated  that 
he  had  heard  read  the  papers  accompany- 
ing the  requisition  of  the  governor  of  Ten- 
nessee to  the  governor  of  New  Yoric,  and 
that  those  pflu>ers  did  not  eontain  any  evi- 
dence or  proof  that  he  had  been  in  the  state 
of  Tennessee  at  any  stated  time  since  the 
26th  and  27th  days  of  May,  1899,  and  they 
contained  no  evidence  or  proof  that  he  was 
in  the  state  of  Tennessee  on  any  day  in  any 


of  the  months  set  forth  in  the  indictments 
when  the  crime  or  crimes  were  alleged  to 
have  been  committed. 

Upon  the  hearing  the  following  paper, 
signed  by  the  respective  attorneys  for  the 
parties,  was  filed: 

"It  is  conceded  that  the  relator  was  not 
within  the  state  of  Tennessee  between  the 
1st  day  of  May,  1899,  and  the  1st  day  of 
July,  1001.  It  is  also  conceded  that  the  re- 
lator was  in  the  state  of  Tennessee  on  the 
2d  day  of  July,  1901." 

There  is  also  another  'Stipulation  in  the 
record,  signed  by  the  attorneys,  and  reading 
as  follows: 

''The  following  additional  facts  are  here- 
by conceded,  and  the  same  shall  be  incor^ 
porated  in  the  appeal  record  herein,  as  a 
part  thereof,  and  snail  constitute  a  part  of 
the  record  upon  which  the  appellate  division 
may  hsar  and  determine  the  appeal  herein; 
i.  e.,— 

"It  is  hereby  stipulated  by  and  between 
the  parties  to  the  above  entitled  special  pro- 
ceeding  that   three    indictments  were    at- 
tached to  the  requisition  papers  sent  by  the 
governor  of  the  state  of  Tennessee  to  the 
governor  of  the  state  of  New  York  for  the 
extradition   of   Charles  E.   Corkran;    that 
each  of  the  said  indictments  was  found  on 
the  26th  day  of  Februair,  1902,  and  that^ 
the  alleged  crimes  were  <majged  in  said  in-g 
dictments  to* have  been  committed  on  the* 
1st  day  of  Mav,  1901,  on  the  8th  dar  of 
May,  1901,  and  on  the  24th  day  of  June, 
1901,  respectively." 

Upon  the  hearing  before  the  judge  on 
March  17,  1902,  the  relator  was  sworn  with- 
out objection,  and  testified  that  he  had  been 
living  in  the  state  of  New  York  for  the  past 
fourteen  months;  that  his  residence  when 
at  home  was  in  Lutherville,  Marjrland;  that 
he  was  in  the  city  of  Nashville,  in  the  state 
of  Tennessee,  on  July  2,  1901,  and  (nnder 
objection  as  immaterial)  had  gone  there  oa 
business  connected  with  a  lumber  company 
in  which  he  was  a  heavy  stockholder;  that 
he  arrived  in  the  city  on  July  2,  in  the 
morning,  and  left  about  half-past  seven  in 
the  evening  of  the  same  day,  and  while  there 
he  notified  the  Union  Bank  &  Trust  Com- 
pany (the  subsequent  prosecutor  herein) 
that  the  resignation  of  tne  president  of  the 
lumber  company  had  been  demanded  and 
would  probably  be  accepted  that  day.  After 
such  notification,  and  on  the  same  day,  the 
resignation  was  obtained,  and  the  Union 
Bank  A  Trust  Company  was  notified  thereof 
by  the  relator  before  leaving  the  city  on  the 
evening  of  that  dav ;  that  he  passed  throQi^ 
the  citv  of  Nashville  on  the  16th  or  17th  off 
July  thereafter  on  his  way  to  Chattanooga, 
but  did  not  stop  at  Nashville  at  that  time, 
and  had  not  been  in  the  state  of  Tennessee 
since  the  16th  day  of  July,  1901,  at  the  time 
he  went  to  Chattano^a;  that  he  had  never 
lived  in  the  state  of  'fennessee,  and  had  not 
been  in  that  state  between  the  26th  or  27tli 
of  May,  1899,  and  the  2d  dav  of  July,  190L 

Upon  this  state  of  facts  the  judse,  before 
whom  the  hearing  was  had,  dismiroed  the 
writ  and  remanded  the  relator  to  the  en^ 
tody  of  the  defendant  Hyatt,  as  ohiel  of 
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police.  This  onier  waa  affirmed  without 
any  opinion  by  the  appellate  diviaon  of  the 
supreme  court,  but,  aa  atated,  it  waa  re- 
versed by  the  court  of  appeala  and  the  re- 
lator discharged. 

Messrs.  J.  Mnrray  Downa  and  Robert 
Q.  Scherer  for  plaintiff  in  error. 

Messrs.  William  8.  Bryan*  Jr.»  and  A> 

aide  R.  Sap  ping  tan  for  defendanta  in  error. 

o 

•  •Mr.  Justice  PeoUiam,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

By  clause  2  of  §  2  of  article  4  of  the  Con- 
atitution  of  the  United  States  it  ia  provid- 
ad: 

^'A  person  charged  in  any  state  with  trea- 
son, felony,  or  other  crime,  who  shall  flee 
from  justice,  and  be  found  in  another  state, 
•hall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  ataU;  having  juria- 
^ction  of  the  crime." 

It  waa  held  in  Kentucky  v.  Dennison,  24 

How.  66,  104,  16  L.  ed.  717,  728,  that  this 

« provision  of  the  Constitution  was  not  self- 

§  executing,  and  that  it  required  the  action  of 

«  Congress  in  that  regard.    Congress  did  act 

Ifj  passing  the  statute  approved  February 

12,  1793  (1  Stat,  at  L.  302,  ch&p   7).    The 

aubetance  of  that  act  ia  reproduced  in  S  5278 

of  the  Revised  Statutes  (U   S.  Comp.  Stat. 

1901,  p.  3697),  as  followa: 

"Sec.  5278.  Whenever  the  executive  au- 
thority of  any  state  or  territory  demandb 
any  person  as  a  fugitive  from  justice,  of  the 
executive  authority  of  any  state  or  territory 
to  which  such  person  haa  fled,  and  produoea 
a  copy  of  an  indictment  found,  or  an  affi- 
davit made  before  a  magistrate  of  any  atate 
or  territory,  charging  the  person  demanded 
with  having  committed  treason,  felony,  or 
other  crime,  certified  aa  authentic  by  the 
governor  or  chief  magistrate  of  the  state  or 
territory  from  whence  the  person  so  charged 
haa  fled,  it  ahall  be  the  duty  of  the  executive 
authority  of  the  state  or  territory  to  which 
auch  person  haa  fled  to  cause  him  to  be  ar- 
rested and  secured,  and  to  cause  notice  of 
the  arrest  to  be  given  to  the  executive  au- 
thority making  auch  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive 
the  fugitive,  and  to  cause  the  fugitive  to  be 
delivered  to  such  agent  when  he  shall  ap- 
pear. If  no  such  a^ent  appears  within  six 
months  from  the  time  of  the  arrest,  the 
prisoner  may  be  discharged.  All  costs  or 
expeuaea  incurred  in  the  apprehending,  ae- 
curing.  nnd  transmitting  such  fugitive  to 
the  ataxic  or  territoi^  making  auch  demand 
ahall  be  paid  by  auch  state  or  territory." 

The  proceedings  in  this  case  were  under 
this  section,  and  the  warrant  issued  by  the 

Svemor  waa  aufficient  prima  facie  to  jus- 
y  the  arreat  of  the  relator  and  his  deliv- 
oty  to  the  agent  of  the  state  of  Tennessee. 
Certain  facta,  however,  must  appear  before 
the  governor  lias  the  riglit  to  issue  hia  war- 
rant. Aa  was  said  in  Roberts  v.  i2etZ2y,  116 
U.  S.  80,  95,  29  L.  ed.  544,  549,  6  Sup.  Ct 
Hep.  291,  800,  it  must  appear  to  the  ^vem- 
or«  balora  ha  can  lawfully  comply  with  the 


demand  for  axtraditiioii*  that  tba  paraon  de- 
manded is  substantially  charged  with  a 
crime  against  the  lawa  of  the  atate  from 
whose  justice  he  is  alleged  to  have  fled,  by 
an  indictment  or  an  affidavit,  etc.,  and  that 
the  person  demanded  ia  a  fugitive  from  the 
justice  of  the  atate  the  executive  authority 
of  whi?h  makea  the  demand.  It  waa  also 
stated  in  the  same  case  thai  the  question  e 
whether  the  person  demanded  waa  aubatan*^^ 
tially  charged* with  a  crime  or  not  waa  a* 
(uiestion  of  law  and  open  upon  the  face  of 
tne  papers  to  judicial  inquiry  upon  applica- 
tion for  a  discharge  under  the  writ  of  ha- 
beas corpua;  that  the  question  whether  the 
person  demanded  was  a  fugitive  from  the 
justice  of  the  state  was  a  question  of  fact 
which  the  governor  upon  whom  the  demand 
was  made  must  deciae  upon  such  evidence 
as  he  might  deem  satisfactory.  How  far 
hia  decision  mieht  be  reviewed  judiciidly  in 
proceedings  in  habeaa  corpua,  or  whether  it 
was  conclusive  or  not,  were,  aa  stated,  quea- 
tions  not  settled  by  harmonioua  judicial  de- 
cisions nor  by  any  authoritative  judgment 
of  this  court,  and  the  opinion  continues  aa 
follows: 

"It  is  conceded  that  the  determination  of 
the  fact  by  the  executive  of  the  atate  in  ia- 
suing  his  warrant  of  arrest,  upon  a  demand 
made  on  that  ground,  whether  the  writ  con- 
tains a  recital  of  an  express  finding  to  that 
effect  or  not,  must  be  regarded  aa  aufficient 
to  justifv  the  removal  until  the  presumption 
in  its  favor  ia  overthrown  by  contrary 
proof  " 

In  People  e9  rel.  Lwwrenoe  v.  Brady,  56 
N.  Y.  182,  it  waa  held  that  the  courto  havo 
jurisdiction  to  interfere  bv  writ  of  habeas 
corpua,  and  to  examine  the  crounda  upon 
which  an  executive  warrant  Uit  the  appre- 
henaion  of  an  allegjad  fugitive  from  justice 
from  another  atate  ia  issued,  and,  in  case  tha 
papers  are  defective  and  insufficient,  to  dia- 
charge  the  prisoner. 

In  the  case  before  ua  the  New  York  court 
of  appeala  held  that  if  upon  the  return  to 
the  writ  of  habeaa  corpua  it  ia  clearly  ahown 
that  the  relator  is  not  a  fugitive  from  jua* 
tlce,  and  there  ia  no  evidence  from  whi<m  a 
contrary  view  can  be  entertained,  the  court 
will  discharge  the  person  from  imprison- 
ment, but  that  mere  evidence  of  an  alibi,  or 
evidence  that  the  person  demanded  waa  not 
in  the  state  aa  alleged,  would  not  justify 
his  discharge,  where  there  waa  aome  evi- 
dence on  the  other  side,  aa  habeaa  corpua 
waa  not  the  proper  proceeding  to  try  tha 
question  of  the  guilt  or  innocence  of  the  ao- 
cused.  And  the  court  also  held  that  the 
conceded  facta  showed  tha  absence  of  tha 
accused  at  the  time  when  the  orimea,  if 
ever,  were  committed,  and  that  the  demand 
waa  in  truth  baaed  upon  the  doctrine  thatn 
a  constructive  preaence  of  the  aocuaed  in  thej! 
demanding  atata^at  the  time  of  the  alleged* 
commiasion  of  the  crime  waa  aufficient  to 
authorize  the  demand  for  hia  aurrendar. 

Wa  are  of  opinion  that  the  warrant  of  tha 
governor  is  but  prima  fade  aufficient  to  hold 
the  aocuaed,  and  that  it  ia  open  to  him  to 
ahow  by  admisaiona,  aueh  aa  are  herein  pro- 
duced, or  by  other  conduaiva  avidenoe,  thai 
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the  cliai^  npon  whidi  eactradltion  is  de- 
manded assumes  the  abeence  of  the  accused 
person  from  the  state  at  the  time  the  crime 
was,  if  ever,  eommitted.  This  ia  in  accord- 
ance with  the  authorities  in  the  states  cited 
in  the  opinion  of  Judge  Cullen  in  the  New 
York  court  of  appeals,  and  is,  as  we  think, 
founded  upon  correct  principles.  Rohh  v. 
Connolly,  111  U.  S.  624,  28  L.  ed.  642,  4 
Sup.  Ct.  Rep.  544,  recognizing  authority  of 
states  to  act  by  habeas  corpus  in  eztrcdi- 
tiou  proceedings. 

If  upon  a  question  of  fact,  made  before 
the  governor,  which  he  ought  to  decide, 
there  were  evidence  pro  and  oon,  the  courts 
mif;ht  not  be  justified  in  reviewing  the  de- 
cision of  the  governor  upon  such  question. 
In  a  case  like  that,  where  there  was  some 
evidence  sustaining  the  finding,  the  courts 
might  regard  the  decision  of  the  governor 
as  conclusive.  But  here«  as  we  have  the 
testimony  of  the  relator  (uncontradicted) 
and  the  stipulation  of  counsel  as  to  what 
the  facts  were«  we  have  the  rights  and  it  is 
our  duty  on  such  proof  and  concession,  to 
say  whether  a  case  was  made  out  within  the 
Federal  statute,  Justifying  the  action  of  the 
eovernor.  It  is  upon  the  statute  that  the 
inquiry  must  rest. 

In  the  case  before  us  it  is  conceded  that 
the  relator  was  not  in  the  state  at  the  vari- 
ous times  when  it  is  alleged  in  the  indict- 
ments the  crimes  were  committed,  nor  until 
eight  days  after  the  time  when  the  last  one 
is  alleged  to  have  been  committed.  That 
the  prosecution  on  the  trial  of  such  an  in- 
dictment need  not  prove  with  exactness  the 
commission  of  the  crime  at  the  very  time  al- 
leged in  the  indictment  is  immaterial.  The 
indictments  in  this  case  named  certain  dates 
as  the  times  when  the  crimes  were  commit- 
ted, and  where  in  a  proceeding  like  this 
there  is  no  proof,  or  offer  of  proof,  to  show 
that  the  crimes  were  in  truth  committed  on 
some  other  dav  than  those  named  in  the  in- 
dictments, and  that  the  dates  therein  named 
Swere  erroneously  stated,  it  is  sufficient  for 
the  party  charged  to  show  that  he  was  not 
•  in*tne  state  at  the  times  named  in  the  in- 
dictments; and  when  those  facts  are  proved 
so  that  there  is  no  dispute  in  regard  to 
them,  and  there  is  no  claim  of  any  error  in 
the  dates  named  in  the  indictments,  the 
facts  so  proved  are  sufficient  to  show  that 
the  person  was  not  in  the  state  when  the 
crimes  were,  if  ever,  committed. 

The  New  York  court  of  appeals  has  con- 
strued the  stipulation  as  conceding  these 
facts,  and  we  think  that  its  construction  of 
the  stipulation  is  the  correct  one. 

It  is,  however,  contended  that  a  person 
may  be  guilty  of  a  larceny  or  false  pretense 
wi&in  a  state  without  being  personally 
present  in  the  state  at  the  time.  Therefore 
the  indictments  found  were  sufficient  Justi- 
fication for  the  requisition  and  for  the  ao- 
tion  of  the  governor  of  New  York  thereon. 
This  raises  tiie  question  whether  the  relator 
eotdd  have  been  a  fugitive  from  Justice 
when  it  is  conceded  he  was  not  in  the  state 
of  Tennessee  at  the  time  of  the  commission 
of  those  acts  for  which  he  had  been  indicted. 


assuming  that  he  committed  them  ootsidv 
of  the  suite. 

The  exercise  of  jmisdidion  by  a  state  to^ 
make  an  act  committed  outside  its  borders- 
a  crime  asainst  the  state  is  one  thing,  but 
to  assert  that  the  party  conmoitting  siioh  act 
comes  under  the  Federal  statute,  and  is  tm 
be  delivered  up  as  a  furtive  from  the  Jus' 
tioe  of  that  state,  is  qmte  a  different  prop- 
osition. 

The  language  of  S  5278,  Rev.  Stat.  (U.  S; 
Gomp.  Stat.  1901,  p.  3597),  provides,  as  we- 
thinK,  that  the  act  shall  have  been  commit- 
ted by  an  individual  who  was  at  the  time  of 
its  commission  personally  present  withiiv 
the  state  which  aemands  his  surrender.  It 
speaks  of  a  demand  by  the  executive  authoF^ 
ity  of  a  state  for  the  surrender  of  a  person 
as  a  fugitive  from  justice,  by  the  executive 
authori^  of  a  state  to  tohioh  9uch  person 
kas  fled,  and  it  provides  that  a  copy  of  the 
indictment  fcimd,  or  affidavit  made  before  a 
magistrate  of  any  state,  charging  the  per- 
son  demanded  with  having  committed  trea* 
son,  etc.,  certified  as  authentic  by  the  gov- 
ernor or  chief  magistrate  of  the  state  or  ter- 
ritory from  whence  the  person  so  charged 
lias  fled,  shall  be  produced,  and  it  makes  it 
the  duty  of  the  executive  authority  of  theo» 
state  to  which  such  person  has  fled  to  cause  ^ 
him  to  be  arrested  and* secured.  Thus,  the* 
person  who  is  sought  must  be  one  who  has 
fled  from  the  demanding  state,  and  he  must 
have  fled  (not  necessarily  directly)  to  the 
state  where  he  is  found.  It  is  aiflknlt  im 
see  how  a  person  can  be  said  to  have  fied 
from  the  state  in  which  he  is  charged  to- 
have  committed  some  act  amounting  to  a 
crime  against  that  state,  when  in  faet  her 
was  not  within  the  state  at  the  tune  the  act 
is  said  to  have  been  committed.  How  caa 
a  person  fiee  from  a  place  that  he  was  noi 
in?  He  could  avoid  a  place  that  he  had  not 
been  in ;  he  could  omit  to  go  to  it;  but  how 
can  it  be  said  with  accuracy  that  he  haa 
fled  from  a  place  in  which  he  had  not  beei» 
present?  This  is  neither  a  narrow,  nor,  a» 
we  think,  an  incorrect,  interpretation  of  the 
statute.  It  has  been  in  existence  since 
1793,  and  we  have  found  no  case  decided  by 
this  court  wherein  it  has  been  held  that  the 
statute  covered  a  case  where  the  party  waa 
not  in  the  state  at  the  time  when  the  act  ia 
alleged  to  have  been  committed.  We  think 
the  plain  meaning  of  the  set  peqr.ires  such 
presence,  and  that  it  was  not  intended  to 
include,  as  a  fugitive  from  the  Justice  of  a 
state,  one  who  had  not  been  In  the  state  at 
the  time  when,  if  ever,  the  offense  was  com- 
mitted,  and  who  had  not,  therefore,  in  Ht/h, 
fled  therefrom. 

In  Ea>  parte  Reggel,  114  U.  S.  •42,  65Ir 
29  L.  ed.  250,  253,  5  Sup.  Ct  Rep.  1148^ 
1153,  it  was  stated  by  Mr.  Justioe  Harlan^ 
in  speakinff  for  the  court: 

'^e  only  question  remaining  io  be  con* 
sidered  relates  to  the  alleged  want  of  com- 
petent evidence  before  the  governor  of  Utah 
at  the  time  he  issued  the  warrant  of  arrest 
to  prove  that  the  appellant  was  a  fugitavo 
from  the  justice  of  Pennsylvania.  Un- 
doubtedly the  act  of  Congress  did  not  in^ 
pose  upon  the  executive  authority  of  the  tei^ 
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ritory  the  duty  of  surrendering  the  appel- 
lant, unless  it  was  made  to  appear,  in  some 
|>roper  way,  that  he  was  a  fugitive  from 
justice.  In  other  words,  the  appellant  was 
entitled,  under  the  act  of  Congress^  to  insist 
upon  proof  that  he  was  within  the  demand- 
ing state  at  the  time  he  is  alleged  to  have 
committed  the  crime  charged  and  subse- 
quently withdrew  from  her  iurisdiction,  so 
tnat  he  could  not  be  reached  b^  her  crimi- 
nal process.  The  statute,  it  la  to  be  ob- 
^aervea,  does  not  prescribe  the  character  cf 
gsuch  proof;  but  that  the  executive  uuthor- 

•  ity  of  the  territory  was  not  required/by  the 
act  of  Congress,  to  cause  the  arrest  of  ap- 
pellant, and  his  delivery  to  the  agent  ap- 
pointed by  the  covernor  of  Pennsylvania, 
without  proof  of  the  fact  that  he  was  a  fugi- 
tive from  justice,  is,  in  our  judgment,  clear 
from  the  language  of  that  act  Any  other 
interpretation  wotdd  lead  to  the  conclusion 
that  the  mere  requisition  by  the  executive 
of  the  demanding  state,  aooompanied  by  the 
oopy  of  an  indictment,  or  an  affidavit  before 
a  magistrate,  certified  by  him  to  be  authen- 
tic, (mar^nf;  the  accused  with  crime  com- 
mitted within  her  limits,  imposes  upon  the 
executive  of  the  state  or  territory  where  the 
accused  is  found  the  duty  of  surrendering 
him,  although  he  may  be  satisfied,  from  in- 
contestible  proof,  that  the  accused  had,  in 
fact,  never  been  in  the  demanding  state,  and 
therefore  could  not  be  said  to  have  fled  from 
its  justice.  Upon  the  executive  of  the  state 
in  which  the  accused  is  found  rests  the  re- 
sponsibility of  determining,  in  some  l^al 
mode,  whether  he  is  a  fugitive  from  the  jus- 
tice of  the  demanding  mate.  He  does  not 
fail  in  duty  if  he  makes  it  a  condition  prece- 
dent to  the  surrender  of  the  accused  that  it 
be  shown  to  him,  by  competent  proof,  that 
the  accused  is,  in  fact,  a  fugitive  from  the 
Justice  of  the  demanding  state." 

To  the  same  effect  is  Roberta  v.  BeiUy, 
116  U.  S.  80^  29  L.  ed.  544,  6  Sup.  Ct.  Rep. 
291.  In  that  case  the  issue  was  made  about 
the  presence  of  the  party  in  the  demanding 
state  at  the  time  the  act  was  alleged  to  have 
been  committed,  and  there  was  direct  and 
positive  proof  before  the  governor  of  Geor- 
gia, upon  whom  the  demand  had  been  made, 
and  there  was  no  other  evidence  in  the  rec- 
ord which  contradicted  it.  It  was  said  (p. 
97,  L.  ed.  p.  549,  Sup.  Ct  Rep.  p.  300) : 

"The  appellant,  in  his  affidavit,  does  not 
deny  that  he  was  in  the  state  of  New  York 
about  the  date  of  the  day  laid  in  the  indict- 
ment, when  the  offense  is  alleged  to  have 
been  committed,  and  states,  by  way  of  in- 
ference only,  that  he  was  not  in  that  state 
on  that  verv  day;  and  the  fact  that  he  has 
not  been  within  the  state  since  the  finding 
of  the  indictment  is  irrelevant  and  imma- 
terial." 

It  is  c.ear  that  it  was  regarded  by  the 

eourt  as  essential  that  the  person  should 

tthave  been  in  the  state  which  demanded  his 

[^surrender  at  the  time  of  the  commission  of 

•  the  offense  alleged^in  the  affidavit  or  indict- 
ment, and  that  it  was  a  fact  jurisdictional 
in  its  nature,  without  which  he  could  not  be 
proceeded  against  under  the  Federal  stat- 
ute. 


Cook  V.  Hwrt,  146  U.  S.  183,  36  L.  ed. 
934,  13  Sup.  Ct.  Rep.  40,  decides  nothing  to 
the  contrary.  In  that  case  the  party  was 
arrested  in  Illinois  on  account  of  a  crime 
which,  it  was  alle^d,  had  been  committed 
by  him  in  Wisconsin.  He  sued  out  a  writ 
of  habeas  corpus  in  Illinois  to  test  the  le- 
gality of  his  arrest  under  the  circumstan- 
ces  appearing  in  the  case.  Upon  tha  hear* 
ing  the  court  decided  the  arrest  to  be  legal, 
and  the  party  arrested  acquiesced  in  Siis 
disposition  of  the  case,  and  made  no  attempt 
to  obtain  a  review  of  the  jud^ent  in  a  su- 
perior court  It  WB»  not  until  after  his  ar- 
rival in  Wisconsin,  whither  he  was  taken  by 
virtue  of  the  warrant  issued  by  the  governor 
of  Illinois*  and  after  his  trial  had  bc^^un  in 
Wisconsin,  that  he  made  application  to  the 
circuit  court  of  the  United  States  in  Wis- 
consin to  be  released  upon  habeas  corpus, 
upon  the  ground  he  had  originally  urged, 
that  he  was  not  a  fugitive  from  justice 
within  the  meaning  of  the  Constitution  and 
laws  of  the  UnitM  Statea.  Hie  court  de- 
cided against  him,  holding  that  he  had  been 
properly  surrendered.  This  court  said  that, 
assuming  that  the  question  mieht  be  jurie- 
dictional  when  raised  betors  the  executive 
or  the  courts  of  the  surrendering  state,  that 
it  was  presented  in  a  somewhat  different  as- 
pect after  the  person  had  been  delivered  to 
the  affent  of  the  demanding  state,  and  had 
actually  entered  the  territory  of  that  state 
and  was  held  under  the  process  of  its  courta. 
And  it  was  said  that  the  authorities  tended 
to  support  the  theory  that  the  executive 
warrant  has  spent  its  force  when  the  ao* 
cused  has  been  delivered  to  the  demanding 
state;  that  it  is  too  late  for  him  to  object 
even  to  jurisdictional  defects  in  his  surren- 
der, and  that  he  was  rightfully  held  under 
the  process  of  the  demanding  state.  Wheth^ 
er  the  claim  made  by  the  party  brought  to 
Wisconsin  that  he  was  illegally  arrested  in 
Illinois  was  well  founded  or  not,  this  court 
did  not  feel  called  upon  to  consider,  or  to 
review  the  propriety  of  the  decision  of  the 
court  below,  and  this  on  the  ground  that  it 
"vas  proper  to  wait  until  the  state  court 
had  nnaUy  acted  upon  the  case,  and  then  to 9 
require  the  accusea  to  sue  out  his  writ  of^! 
error  from  this  court  *to  the  highest  state* 
court  where  a  decision  could  be  had,  instead 
of  determining  the  question  summarily  on 
habeas  corpus. 

It  is  contended,  however,  that  there  are 
cases  in  this  court  which  sustain  the  prop- 
osition maintained  by  the  plaintiff  in  error; 
herein,  and  Kentucky  v.  Denyiison,  24  HowJ 
60,  16  L.  ed.  717,  is  referred  to  as  authority.' 
It  is  therein  held  that  the  words  'treason,! 
felony,  or  other  crime,"  spoken  of  in  the 
Constitution,  included  every  offense  forbid- 
den and  made  punishable  by  the  laws  of  the 
state  where  the  offense  is  committed,  and  it 
is  therefore  aigued  that  as  an  act  commit- 
ted outside  its  borders  ma^,  under  certain 
circumstances,  become  a  crime  against  tho 
state,  a  person  thus  committing  such  an  act 
comes  within  the  meaning  of  the  Constitu- 
tion, and  should  be  surrendered  upon  de- 
mand of  the  governor  of  the  state  whoes  lair 
he  is  alleged  to  have  violated. 
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On  looking  at  that  case  it  is  seen  that  the 
facts  were  wholly  different,  and  the  court 
had  no  such  caae  as  the  one  before  us  in 
mind.  The  party  against  whom  the  demand 
was  made  bad  committed  the  crime,  as  al- 
leged, within  the  state  of  Kentucky,  and  no 
question  arose  as  to  his  liability  to  be  re- 
turned to  Kentucky  for  any  act  done  by  him 
outside  its  borders.  The  governor  of  Ohio, 
upon  whom  the  demand  was  madej  acting 
under  the  advice  of  his  attorney  general,  re- 
fused to  surrender  the  fugitive  because  the 
mme  alleged  was  neither  ueason  nor  felony 
at  common  law,  nor  was  it  one  which  was 
regarded  as  a  crime  by  the  usages  and  laws 
of  civilized  nations,  and  the  governor  was 
advised  that  obviously  a  line  must  be  some- 
where drawn  distiiu^shinff  offenses  which 
did,  from  offenses  which  did  not,  fail  within 
the  scope  of  the  power  granted  by  the  Con- 
stitution. It  was  in  r^ard  to  this  conten- 
tion that  this  court  held  as  stated.  Mr. 
Chief  Justice  Taney,  delivering  the  opinion 
of  the  court,  said  (p.  99,  L.  ed.  p.  726) : 

"The  words  'treason,  felony,  or  other 
crime,'  in  their  plain  and  obvious  import,  as 
well  as  in  their  legal  and  technical  sense, 
embrace  every  act  forbidden  and  made  pun- 
ishable by  a  law  of  the  state.  The  word 
'crime'  of  itself  includes  every  offense,  from 
^  the  highest  to  the  lowest  in  the  mde  of  of - 
gfenses,  and  includes  what  are  called  'misde- 
•  meanors,'  as  well  as  treason  and*felony.  4 
BL  Com.  6,  6,  and  note  3,  Wendell's  ed.  Bat 
as  the  word  'crime'  would  have  included 
treason  and  felony,  without  specially  men- 
tioning those  offenses,  it  seems  to  be  sup- 
posed that  the  natural  and  le^l  import  of 
uie  word,  by  associating  it  with  those  of- 
fenses, must  be  restricted  and  confined  to 
offenses  already  known  to  the  common  law 
and  to  the  usage  of  nations,  and  regarded  as 
offenses  in  every  civilized  community,  and 
that  they  do  not  extend  to  acts  made  offen- 
•es  by  local  statute,  growing  out  of  local  cir- 
cumstances, nor  to  offenses  s^ainst  ordinary 
police  regulations.  This  is  one  of  the 
grounds  upon  which  the  governor  of  Ohio 
refused  to  deliver  Lago,  under  the  advice  of 
the  attorney  ceneral  of  that  state. 

''But  this  inference  is  founded  upon  an 
obvious  mistake  as  to  the  purposes  for 
which  the  words  'treason  and  felony'  were 
introduced.  They  were  introduced  for  the 
purpose  of  guarding  again«t  any  restriction 
of  tne  word  'crime,'  and  to  prevent  this  pro- 
vision from  beinff  construed  by  the  rules 
and  usages  of  independent  nations  in  com- 
pacts for  delivering  up  fugitives  from  jua- 
tice. 

"lliis  compact,  ingrafted  in  the  Constitu- 
tion, included,  and  was  intended  to  include, 
every  offense  made  punishable  by  the  law  of 
the  state  in  which  it  was  committed,  and 
that  it  gives  the  right  to  the  executive  au- 
thority of  the  state  to  demand  the  fugitive 
from  the  executive  authority  of  the  state 
in  which  he  is  found;  that  the  right  given 
to  'demand'  implies  that  it  is  an  absolute 
right;  and  it  follows  that  there  must  be  a 
correlative  obligation  to  deliver,  without 
any  reference  to  the  character  of  the  crime 


charged,  or  to  the  policy  or  laws  of  the  state 
to  which  the  fugitive  has  fled." 

The  court,  however,  held  thnt  while  It  was 
the  duty  of  the  executive  authority  of  Ohio 
imder  the  circumstances  to  deliver  the  per- 
son demanded,  and  that  such  dui^  was 
merely  ministerial  and  the  ^vernor  had  no 
right  to  exercise  any  discretionary  power  aa 
to  the  nature  or  character  of  the  crime 
charged  in  the  indictment,  yet  it  was  also 
held  that  the  Federal  courts  had  no  means 
to  compel  the  covemor  to  perform  the  morale 
obligation  of  um  state  unoer  the  compact  ini« 
the  Constitution,*  and  that  the  courts  could* 
not  coerce  the  state  executive  or  other  state 
officer  as  such  to  perform  any  duty  by  act 
of  Congress.  On  that  ground  the  motion 
for  a  mandamus  to  compel  the  governor  of 
Ohio  to  issue  his  warrant  was  refused. 
Nothing  in  that  cars  can  be  regarded  as  any 
authority  for  the  proposition  contended  for 
here.  The  case  assumed  the  presence  of  the 
party  in  the  state  at  the  time  of  the  alleged 
commission  of  the  crime.  The  question  was 
whether  upon  such  assumption  the  execu- 
tive of  the  state  upon  whom  the  denoand 
was  made  could  examine  as  to  the  character 
of  the  crime  and  refuse  to  deliver  up,  in  his 
discretion. 

To  the  same  effect  is  Ea  parte  Reggelf  114 
U.  S.  642.  29  L.  ed  260,  6  Sup.  Ct.  Rep. 
1148.  In  that  case  the  objection  was  made 
in  the  court  of  original  jurisdiction  that 
there  could  be  no  valid  requisition  baaed 
upon  an  indictment  for  an  offense  less  than 
a  felony.  It  was  held  that  such  view  waa 
erroneous,  and  Kentueky  v.  Denniaon,  24 
How.  66,  16  L.  ed.  717,  was  dted  in  support 
of  that  proposition,  yet  it  was  in  this  very 
case  of  Rei;gel  that  the  remarks  alreadr 
quoted  were  made,  that  the  person  demand- 
ed was  entitled  to  insist  upon  proof  that  he 
was  within  the  demanding  state  at  the  time 
that  he  is  charged  to  have  coimnitted  the 
crime,  and  subsec^uently  withdrew  tiierefrom 
to  another  jurisdiction,  so  that  he  could  not 
be  reached  bv  the  criminal  process  of  the 
state  where  the  act  was  committed. 

Many  state  courts  before  whom  the  ques- 
tion has  come  have  held  that  a  merely  con* 
structive  presence  in  the  demanding  state  at 
the  time  of  the  alle^  commission  of  the 
offense  was  not  sufficient  to  render  the  per^ 
son  a  fugitive  from  justice;  that  he  must 
have  been  personally  present  within  the 
state  at  the  time  of  the  alleged  commission 
of  the  act,  or  else  he  could  not  be  regarded 
as  a  fugitive  from  justice.  Spear  and  also 
Moore  on  Extradition  are  to  this  same  effect. 
Those  authorities  and  text  writers  are  re- 
ferred to  in  the  margin.! 


tWllcox  V.  Nolze  (1878)  84  Ohio  St.  6^,' 
624;  Jones  v.  Leonard  (1878)  60  Iowa,  106,  32 
Am.  Rep.  116;  Re  Mohr  (1888)  78  Ala.  SOS, 
614 ;  Be  Fetter  (1852)  23  N.  J.  L.  811,  67  Am. 
Dec.  882;  Hartman  v.  Avellne  (1878)  68  Ind. 
845,  30  Am.  Rep.  217;  B9  parte  Knowles 
(1894)  16  Ky.  L.  Rep.  268;  Kinssbnrj's  Case 
(1870)  106  Mass.  228,  227;  State  v.  Hall 
(1804)  115  N.  C.  811,  28  L.  R.  A.  280,  20  8.  19. 
720;  2  Moore,  Extradition,  ||  670.  581,  684; 
Spear,  Extradition,  810  et  $eq.;  Cooley.  Const. 
Lim.  4th  ed.  21,  note  1;  t  Crlm.  Law 
806  et  scOm  pnblished  1882. 
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'  In  the  ouM  of  A«  Whii€,  6  a  C.  A.  29, 14 
U.  S.  App.  84,  59  Fed.  64,  58,  in  the  United 
Statee  elrcnit  court  of  appeals  for  the  sec- 
ond dreait,  it  whb  eaid  by  Lacombe,  dreuit 
indge,  that  it  was  proper  to  inquire  upon 
habeas  corpus  whether  the  prisoner  was  in 
fact  within  the  demanding  etate  when  the 
alleged  crime  was  committed,  for  if  he  were 
not  it  could  not  be  properly  held  that  he 
had  fled  from  it. 

The  subsequent  presence  for  one  day  (un- 
der the  circumstances  stated  above)  of  the 
relator  in  the  state  of  Tenneeaee,  eight  da^ 
after  the  alleged  commission  of  the  act,  did 
not,  when  he  left  the  etate,  render  him  a 
fugitive  from  Justice  within  the  meaning  of 
the  statute.  There  is  no  evidence  or  claim 
that  he  then  committed  any  act  which 
brought  him  within  the  criminal  law  of  the 
state  of  Tennessee,  or  that  he  was  indicted 
for  any  act  then  committed.  The  proof  is 
imconmdicted  that  he  went  there  on  busi- 
Bsss,  transacted  It,  and  came  away.  The 
complaint  was  not  mads^  nor  the  IndM- 


ments  fdond,  nnttl  months  alter  that  timeb 
His  departure  from  the  state  after  the  con- 
clusion of  his  business  cannot  be  regarded 
as  a  fleeing  from  Justice  within  the  meaning 
of  the  statute.  Hie  must  have  been  there 
when  the  crime  was  conmiitted,  as  alleged* 
and  if  not»  a  subsequent  going  then  and 
coming  away  is  not  a  flight. 

We  are  of  opinion  that,  as  the  relator 
showed  without  contradiction  and  upon  con- 
ceded facts  that  he  was  not  within  the  state 
of  Tenneesee  at  the  times  stated  in  the  indicts 
ments  found  in  the  Tennessee  court,  nor  at 
any  time  when  the  acts  were,  if  ever,  eom« 
mitted,  he  was  not  a  fugitive  from  justice 
within  the  meaning  of  the  Federal  statute 
upon  that  subject,  and  upon  theee  facts  the 
warrant  of  the  governor  of  the  state  of  New 
York  was  improperlv  issued,  and  the  judf- 
fnent  of  the  Court  of  Appeals  of  the  stole  of 
New  York  discharging  the  relator  from  im- 
prisonment by  iMson  of  neh  warrant  sNMf 
so  mfirwuA 
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LOOISVILIiB  &  JKFFWiSOiryiLLR  FER- 
KY  COMPANY,  Plff.  m  Err^ 

COMMONWEALTH  OF  KENTUCKY. 

ing  value  of  franchise  derived  from  other 
etaite-^ue  process  of  la/UK 


4M1: 


▲  Koitneky  corporatton  optfatlnff  a 
acrou  the  Ohio  ilTer  Is  dapilTed  of  Iti  prop- 
erty without  doe  proceM  of  law  by  the  ac- 
tion of  that  state  In  Incladlng,  for  purposes 
of  taxation.  In  the  valaatlon  of  the  franchise 
derlTed  by  the  corporation  from  Kentucky* 
the  ralne  of  an  Indiana  franchise  for  a  ferry 
ftom  the  Indiana  to  the  Kentucky  shore, 
which  MUh  corporation  had  acquired. 

[Na  17.] 

Argued  January  17,  1902.  Ordered  for  ro- 
ar gument  before  fuU  bench  March  10, 
1902,  Reargued  Deoemher  8,  9,  1902. 
Decided  February  23,  190$. 

IN  ERROR  to  the  Court  of  Appealt  of  the 
State  of  Kentudiy  to  review  a  Judg- 
ment which  affirmed  a  judgment  of  the 
Cinsuit  Court  of  Franklin  Counly  in  favor 
of  the  Commonwealth  in  an  action  to  re- 
cover a  tax  on  the  value  of  the  franchiee  of 
a  oorporation.    Beversed, 

See  same  case  below,  22  Ky.  L.  Rep.  446, 
67  a  W.  624. 

The  facte  are  stated  in  the  opinio^. 

ifr.  Alexaadev  Pope  Hnmpluray  for 
plainUif  in  error. 

ifr.  D.   W.   Sandevs  for  defendant  in 


9     Mr.  JuaUee  Harlaii  delivered  the  opinion 
\oi  the  court: 

*  *ThiB  action  was  brought  against  the 
Louisville  &  JefferBonville  Ferry  Company, 
a  corporation  of  Kentucky,  to  recover  cer- 
tain taxes  alleged  to  be  due  that  common- 
wealth in  virtue  of  the  valuation  and  assess- 
ment  by  the  state  board  of  valuation  and 
asseaement  of  the  corporate  franchise  of  the 
defendant  company  for  the  year  1894. 

Some  of  the  provisions  of  the  Revised 
Statutes  of  Kentucky  under  which  that 
board  proceeded  are  given  in  the  margin.t 


s 


*The  company  filed  an  answer,  which  upon* 
demurrer  waa  adjudged   to  be   insufficient. 
The  defendant  deeUmng  to  answer  farther. 
Judgment   was  rendered   for  the   common- 
wealth.   That  judgment  was  affirmed  by  the 
court  of  appeals  of  Kentucky,  and  tiie  case 
is  here  upon  writ  of  error  sued  out  by  the^ 
ferry  company.    The  ground  of  our  juries 
diction  is^that  the  company  cUiims  that,  by* 
the  judgment  of  the  hiffheat  court  of  Ken- 
tucky, affirming  the  ju^[ment  of  the  court 
of  original  jurisdiction,  it  has  been  denied 
rights  belonging  to  it  under  the  Constitu* 
tion  of  the  united  States. 

The  facts  admitted  by  the  demurrer  to  the 
answer  and  therefore,  for  the  purposes  of 
the  present  hearing,  to  be  taken  as  true» 
are  substantially  as  follows: 

By  an  act  of  the  general  assemblv  of  Ken- 
tudqr,  approved  March  the  16th,  1869,  the 
Louisville  &  Jeffersonville  Ferrv  Company 
was  created  a  corporation,  with  power  to 
carry  on  the  business  of  ferrying  frsijG^ty 
paasengers,  and  vehicles  over  the  Ohio  river, 
and  to  purchase  ferryboats,  wharves,  and 
ferry  franchiaea  for  any  ferry  er  ferries  be- 
tween Louisville,  Kentucky,  and  JefPereon- 
ville,  Indiana;  and  upon  the  purchase  of 
such  franchisea  to  have  the  right  to  carry 
on  and  conduct  a  ferry  or  ferries  between 
those  cities.  It  was  also  authorized  to  ao* 
cept  boat^  franchises,  whaivee,  and  other 
property  in  payment  of  stock  euhscribed 
and  at  suoh  prices  as  might  be  agreed  on. 

In  the  year  of  1802,  William  Henry  Har- 
rison, then  governor  and  commander-in-chief 
of  the  Indiana  territorv,  granted  to  Mars- 
den  G.  Clark  a  lioense  for  a  ferry  at  JefPer- 
sonville,  Indiana,  for  the  transportation  of 
passengere,  carriages,  horsee,  and  cattle 
across  the  Ohio  river  at  that  place. 

In    the    same   year    Governor    Harrison 

f  ranted  to  one  Joseph  Bowman  a  license  to 
eep  a  ferry  from  the  landing  near  the 
spring  in  the  town  of  Jeffersonville  acrosa 
the  Oiuo  river  to  the  public  road  at  the 
mouth  of  Bear  Grass  creek  in  Kentudcy. 

In  1820  George  White,  by  an  act  of  tlio 
Indiana  legislature,  waa  authorized  to  keep 
a  ferry  in  the  town  of  Jeffersonville,  and  to 
ferry  off  and  from  any  portion  of  the  public 
ground  or  commons  in  tnat  town  lying  upon 
or  bordering    upon  the  Ohio    river   across 


t**|4077.  Every  railway  company.  •  .  and 
every  other  like  company,  cori>oratIon,  or  associa- 
tion, also  every  other  corporation,  company,  or 
association  having  or  exercising  any  special  or 
exclusive  privilege  or  franchise  not  allowed  by 
law  to  natural  persons,  or  performing  any  pub- 
lic service,  shall,  in  addition  to  the  other  taxes 
Imposed  on  it  by  law,  annually  pay  a  tax  on  Its 
franchise  to  the  state,  and  a  local  tax  thereon 
to  the  county,  incorporated  city,  town,  and  tax- 
ing district,  where  its  franchise  may  be  exer- 
cised. The  auditor,  treasurer  snd  secretary  of 
state  are  hereby  oonstitutsd  a  board  of  valua- 
tion and  assessment  for  fixing  the  value  of  saJd 
franchise,  except  as  to  trunpilce  companies, 
which  are  provided  for  In  |  4095  of  this  article, 
the  place  or  places  where  such  local  taxes  are 
to  be  paid  by  other  corporations  on  their  fran- 
chise, and  how  apportloaed,  where  more  than 
one  jorlsdleClon  Is  enttOed  ts  a  share  of  soeh 


tax,  shall  be  determined  by  the  board  of  valua- 
tion and  assessment,  and  for  the  discharge  of 
such  other  duties  as  may  be  Imposed  on  them 
by  this  act.  The  auditor  shall  be  chairman  of 
said  board,  and  shall  convene  the  same  from 
time  to  time,  as  the  business  of  the  board  may 
require. 

"S4078.  In  order  to  determine  the  value  of 
the  franchises  mentioned  in  the  next  preceding 
section,  the  corporations,  comx>anIes,  and  asso- 
ciations mentioned  In  the  next  preceding  sec- 
tion, except  banks  and  trust  companies  whoss 
statements  shall  be  filed  as  hereinafter  raquirsd 
by  S  4002  of  this  arUcle,  shall  annually,  be- 
tween the  15th  day  of  September  and  the  Isl 
day  of  October,  make  and  deliver  to  the  auditor 
of  public  accounts  of  this  state  a  statement, 
verified  by  Its  ptesident  cashlsr,  sscrstarf, 
treasurer,  msnager,  or  other  chief  ofllesr  or 
agent,  la  soeh  foffm  ss  tlM  andltnr  stay  pi^ 
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that  river  to  tbe  opposite  shore  or  mouth  of 
Bear  Grass  creek, — that  creek  being  then  as 
well  as  now  within  the  corporate  limits  of 
Loaisyille  and  near  the  point  at  which  the 
defendant  company  now  lands  its  ferryboats 
in  Kentucky. 
These   three  feny  frandiises,  about  the 

•  year    1837,  vested    in    A.  Wathen,  Charles 
Sq  Strader,     John      Shallcross,     and      James 

*  Thompson,  and  in  1865  came  to  be  owned  by 
John  Shallcross,  Moses  Brown,  Hiram  May- 
berry,  James  Wathen,  A.  Wathen,  Charles 
Woolfolk  &  Co.,  J.  B.  Smith,  W.  C.  Hite,  E. 
8.  Hoffman,  P.  Varble,  and  Daniel  Park. 
During  all  the  intervening  years  ferries  had 
been  maintained. 

In  1865  the  persons  then  owning  the  ferry 
organized  as  a  partnership  for  the  purpose 
of  operating  it,  and  in  that  capacity  con- 
tinued to  operate  it  until  the  Louisville  & 
Jeffersonville  Ferry  Company  was  incorpo- 
rated, as  above  stated.  Under  its  act  of  in- 
corporation the  company  procured  to  be 
conveyed  to  itself  the  above-mentioned  ferry 
franchises  with  the  boats  then  owned  by  the 
partnership,  and  issued  therefor  its  fully 
paid  capital  stock  for  $200,000.  The  boats 
and  personal  property  so  acquired  were  not 
of  great  value,*— the  principed  value  being 
in  the  franchises  acquired  as  above  set 
forth. 

In  1887  the  defendant  company  made  a 
contract  with  the  sinking  fund  commission- 
ers of  the  dty  of  Louisville,  a  corporation 
having  charge  of  certain  fiscal  affairs  of 
that  city,  under  which  the  defendant  leased 
the  ferry  privileges  in  Louisville,  agreeing 
to  pay  therefor  ^00  a  year  and  a  wharfage 
fee  annually  of  $400.  That  contract  by  its 
terms  expired  January  the  Ist,  1902. 

The  defendant  company  states  in  its  an- 


swer "that  the  only  ferry  franchises  owned 
by  it  are  those  above  mentioned,  which  were 
granted  by  the  authorities  of  the  state  of 
Indiana." 

All  tangible  property  of  the  defendant 
company  in  Kentucky  was  assessed  in  the 
fall  of  1893  for  the  state  tax  for  the  year 
1894,  and  that  tax  was  paid.  The  property 
so  assessed  consisted  of  all  the  company's 
boats  and  other  personal  property,  it  hav- 
ing no  real  estate  in  Kentucky.  For  the 
same  year  all  real  estate  owned  by  the  de- 
fendant in  Indiana  was  assessed  by  the  au- 
thorities of  that  state,  and  the  tax  thereon 
paid. 

The  company  hid  no  intangible  property 
except  the  franchise  heretofore  described. 

'The  board  of  valuation  and  aaaessment 
ascertained  what  had  beoi  the  net  eaminn 
of   the    defendant   up   to   September    15th» 
1893,  for  the  year  preceding  that  date.    It 
then  capitalized  said  net  earnings  at  6  pero 
cent, — ^that  is,  to  have  been  such  an  amounts 
'as  at  6  per  cent  woidd  produce  the  sum  of* 
$121,050.    From    this    the    board   deducted 
$54,164,  being  the  assessed  value  of  the  de- 
fendant's property  in  Kentucky  and  Indi- 
ana, leaving  the  sum  of  $66,886  as  the  valuA 
of  defendant's  f ranchise.*' 

The  boats  owned  by  the  defendant  com- 
pany when  this  action  was  brought,and  also 
those  owned  by  it  in  1893,  "were  r^ularly 
enrolled,  under  the  laws  of  the  United 
States,  at  the  port  of  Louisville,  and  were 
assessed ,  as  above  stated,  bv  the  sheriff  of 
Jefferson  county,  in  the  fail  of  that  year, 
and  the  tax  paid  upon  them  in  the  year 
1894." 

The  defendant  brought  "before  the  board 
of  valuation  and  assessment,  before  that 
board  had  made  its  assessment  ibial,  tiie 


•cribe,  showing  following  facts,  via,:  The  name 
aad  prlndxMi]  place  of  business  of  tbe  corpora- 
tion, company,  or  association ;  the  kind  of  busi- 
ness engaged  in ;  the  amount  of  capital  stock, 
preferred  and  common;  the  number  of  shares 
of  each ;  the  amount  of  stock  paid  up ;  the  par 
and  real  value  thereof;  the  highest  price  at 
which  such  stock  was  sold  at  a  bona  flde  sale 
within  twelve  months  next  before  the  15th  day 
of  September  of  the  year  In  which  the  state- 
ment Is  required  to  be  made;  the  amount  of  sur- 
plus fund  and  undivided  profits,  and  the  value 
of  all  other  assets ;  the  total  amount  of  indebt- 
edness as  principal ;  the  amount  of  gross  or  net 
earnings  or  Income,  Including  Interest  on  in- 
Teetments  and  incomes  from  all  other  sources 
for  twelve  months  next  preceding  the  15th  day 
of  September  of  the  year  in  which  the  state- 
ment is  required ;  the  amount  and  kind  of  tan- 
gible property  In  this  state,  and  where  situated, 
assessed,  or  liable  to  assessment  in  this  state, 
and  the  fair  cash  value  thereof,  estimated  at 
the  price  It  would  bring  at  a  fair  voluntary 
sale :  and  such  other  facts  as  the  auditor  may 
require. 

"§4079.  Where  the  line  or  lines  of  any  such 
corporation,  company,  or  association  extend  be- 
yond the  limits  of  the  state  or  county,  the  state- 
ment shall,  in  addition  to  the  other  facts  here- 
inbefore required,  show  the  length  of  the  entire 
lines  operated,  owned,  leased,  or  controlled  in 
tSiis  state,  and  In  each  oounty,  incorporated 
elty,  town,  or  taxing  district,  and  the  entire 
Hne  operated,  eontroUed,  leased,  or  owned  else* 


where.  If  the  corporation,  company,  or  asso* 
elation  be  organised  under  the  laws  of  any 
other  state  or  government,  or  organised  and  In- 
corporated In  this  state,  but  operating  and  con- 
ducting its  business  in  other  states  as  well  as 
in  this  state,  the  statement  shall  show  the  fol- 
lowing facts,  la  addition  to  the  facts  hereinbe- 
fore required:  The  gross  and  net  Income  or 
earnings  received  in  this  state  and  out  of  this 
stale,  on  bosinefis  done  in  this  state,  and  the 
entire  gross  receipts  of  the  corpora tlon«  com- 
pany, or  association  la  this  state  and  elsewhere 
during  the  twelve  months  next  before  the  16th 
day  of  September  of  the  year  In  which  the  as- 
sessment Is  required  to  be  made.  In  cases 
where  any  of  the  facts  above  required  are  Im- 
possible to  be  answered  correctly,  or  will  not 
afford  any  valuable  information  in  determining 
the  value  of  the  franchises  to  be  taxed,  the  said 
board  may  excuse  the  officer  from  answering 
such  questions:  Provided,  That  said  board, 
from  said  statement,  and  from  such  other  evi- 
dence as  It  may  have.  If  such  corporation,  com- 
pany, or  association  be  organized  under  the 
laws  of  this  state,  sliall  fix  the  value  of  the 
capital  stock  of  the  corporation,  company,  or 
association,  as  provided  in  the  next  sncceedlng 
section,  and  from  the  amount  thus  fixed  shall 
deduct  the  assessed  value  of  ail  tangible  prop- 
erty assessed  in  this  state,  or  In  the  counties 
where  situated.  The  remainder  thus  found 
shall  be  the  value  of  Its  corporate  frandiiss 
■nblect  to  taxation  as  aforesaid.** 
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fact  that  its  whole  capital  stock  had  been 
imiied  in  consideration  of  the  transfer  of 
the  said  ferry  franchises  granted  by  the 
state  of  Indiana  and  attendant  property, 
and  showed  that  all  its  property  had  been 
assessed  as  above  explained,  and  protested 
against  any  assessment  being  made  upon  its 
franchises  as  being  beyond  the  jurisdiction 
of  the  said  board  and  outside  of  the  terri- 
torial jurisdiction  of  the  state  of  Kentucl^, 
and  not  taxable  in  Kentucky;  and  it  pro- 
tested against  the  said  board  making  any 
valuation  whatever  of  its  capital  stock  be- 
cause all  of  its  property  had  been  once  as- 
sessed, and  any  valuation  made  upon  its 
capital  stock  would  include  alone  these 
franchises  and  profits  restdting  to  the  de- 
fendant from  engaging  in  interstate  com- 
merce; and  the  defendant  further  requested 
the  said  board,  if  it  should  insist  upon  mak- 
ing a  valuation  upon  its  capital  stock,  to 
deduct  therefrom  the  value  of  these  fran- 
chises. The  said  board  refused  to  enter  into 
the  ouestion  of  the  valuation  of  the  said 
frandiise  granted  by  the  state  of  Indiana,  as 
aforesaid,  and  owned  and  operated  by  this 
defendant,  and  refused  to  regard  the  fact 
that  the  profits  which  were  earned  by  this 
defendant  came  from  interstate  commerce." 
Substantially  the  whole  revenue  of  the 
defendant  company  is  derived  from  inter- 
state commerce,  and  its  net  returns,  upon 
which  the  above  capitalization  was  made, 
represent  its  gains  from  interstate  com- 
merce ;  that  is,  from  the  carriage  of  persons 
and  property  between  the  states  of  Indiana 

jsnd    Kentucky.    Such    was    the    case   pre- 

Ssented  by  the  answer. 

*  *  The  ferry  company  insists  that  the  judg- 
ment of  the  court  of  appeals  of  Kentucky, 
affirming  the  judgment  of  the  court  of  orig^ 
inal  jurisdiction  (which  sustained  the  ac- 
tion of  the  state  board  of  valuation  and  as- 
sessment), had  the  effect  to  deny  rights  be- 
longing to  it  under  the  Constitution  of  the 
Uniued  States. 

It  is  appropriate  here  to  state  the  grounds 
upon  which  the  court  of  appeals  of  Ken- 
tucky proceeded.  That  court  said:  ''The 
Judgments  from  which  the  appeals  are  pros- 
ecuted are  for  the  franchise  tax  for  the 
years  of  1894,  1895,  1896,  1897,  and  1898. 
The  appellant  is  a  corporation  organized 
under  a  special  act  of  the  legislature  passed 
in  1869.  It  purchased  a  ferry  franchise, 
which  had  been  original^  panted  by  the 
teiritorial  authorities  of  Indiana,  ii^idi  au- 
thorized the  original  grantee  to  conduct  a 
ferry  business  across  the  Ohio  river  from 
Indiana  to  Kentucky.  By  regular  devolu- 
tion of  title,  through  descents  and  convey- 
ances, appellant  owns  the  rights  thus  grant- 
ed. Tlie  franchise  thus  acquired  authorizes 
the  appellant  to  transport  persons  and  prop- 
erty from  Jeffersonville,  Indiana,  to  Louis- 
ville, Kentucky.  There  was  vested  in  the 
sinking  fund  commissioners  of  the  city  of 
Louisville  title  to  the  ferry  rights  along 
tile  Ohio  river  within  the  boundaries  of  that 
diy,  and  by  an  agreement  with  them  the  ap- 
pellant became  the  owner  of  it.  The  appek- 
iMDt  owned  certain  lerxy  boats  which  an 
88&C.— 30. 


enrolled  at  the  port  of  Louisville.  It  owned 
certain  real  estate  in  the  state  of  Indiana. 
It  has  paid  its  taxes  upon  its  real  property 
in  Indiana  and  upon  its  personal  property 
in  tills  state.  It  has  paid  its  taxes  only 
upon  its  tangible  property.  It  appears  to 
have  no  income  except  the  revenue  derived 
from  carrying  persons  and  property  fromci 
one  side  of  the  river  to  the  other.  Th«§ 
Aboard  of  valuation  and  assessment  fixed  the* 
value  of  the  franchise  for  the  corporation 
as  if  it  conducted  all  of  its  business  in  the 
territorial  limits  of  the  state  of  Kentucky, 
not  deductinff  anything  from  that  value  on 
account  of  uie  fact  that  it  exercised  the 
privilegB  of  convening  passengers  from  Jef- 
fersonville to  Louisville  by  reason  of  its  ac- 
quisition of  privileges  which  were  originally 
granted  under  the  laws  of  that  state.  .  .  • 
The  appellant  is  a  Kentucky  corporation. 
The  board  of  valuation  and  assessment  did 
not  attempt  to  assess  or  tax  its  revenues 
ooming  from  the  exercise  of  its  franchise  in 
the  transportation  of  persons  and  property 
over  the  Ohio  river;  but  under  certain  sec- 
tions of  the  Kentucky  statutes  it  assessed 
the  value  of  appellant's  franchise,  which  is 
its  intangible  property.  The  board  did  not 
assess  or  attempt  to  assess  the  property, 
either  tangible  or  intangible,  whioi  it 
owned  in  the  state  of  Indiana." 

Again:  **3j  virtue  of  its  corporate  ao- 
thority  the  appellant  acquired  ferryboatSy 
the  ferry  rights,  within  the  city  of  Loui»> 
ville,  which  included  the  riffht  to  transport 
persons  and  property  from  ICentucky  to  In« 
diana  over  the  Ohio  river,  and  the  necessary 
use  of  its  wharf  to  carry  on  that  business. 
It  also  by  oontract  (whidi  its  charter  seems 
to  have  authorized  it  to  do)  acquired  wharf 
privileges  on  the  Indiana  side,  and  also  the 
right  which  had  been  previously  granted  by 
Indiana  to  transport  persons  and  property 
from  Indiana  to  Kentucky  over  the  Ohio 
river.  It  also  owns  a  park  in  Indiana. 
The  property  thus  acquired  constituted  all 
of  its  property,  tangible  and  intangible,  in 
Kentucky  and  Indiana.  Having  thus  ac- 
quired the  foregoing  property,  and  having 
profitably  used  it,  its  corporate  franchise 
presumably  became  of  the  value  fixed  by  the 
board  of  valuation  and  assessment.  If  the 
franchise  of  the  appellant  became  valuable 
by  the  acquisition  of  tangible  or  intangible 
property,  or  both,  the  ened  is  exactly  the 
same,  whether  it  is  acquired  in  Indiana  or 
in  Kentucky,  or  both.  It  is  not  the  tangible 
or  intangible  property  in  Indiana  which  the 
appellant  acquired  by  purchase  which  is 
sought  to  be  taxed,  but  the  value  of  its  fran-g 
chise  which  has  been  created  in  and  now  ex-e9 
ists  in  Kentucky.*  .  .  .  There  is  no* 
doubt  but  what  the  business  which  the  ap- 
pellant carries  on  may  be  properly  desig- 
nated as  interstate  commerce,  and  that  it 
is  a  subject  of  national  character,  Congress 
having  the  authority  and  the  power  under 
the  Constitution  to  regulate  it.  The  state 
of  Kentucky  is  not  attemping  to  impose  a 
tax  upon  receiving  and  handling  persons 
and  property,  but  is  simply  attempting  to 
collect  a  franchise  tax  on  the  corponitioii 
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ereated  by  law.  As  authorized  by  the  laws 
and  Constitution,  the  state  is  entitled  to  im- 
pose a  tax  upon  its  tangiUe  property. 
•  .  .  The  appellant  is  domiciled  in  Ken- 
tucky, and  the  property  sought  to  be  taxed 
has  its  situs  in  Kentucky,  and,  as  we  have 
said,  there  is  no  attempt  to  tax  the  appel- 
lant's business  income,  or  revenue,  but  its 
income  is  alone  considered  in  fixing  the 
value  of  its  franchise." 

It  thus  appears  from  the  admitted  facts, 
and  from  the  opinion  of  the  court  below, 
that  the  state  board,  in  its  valuation  and 
assessment  of  the  frandiise  derived  by  that 
company  from  Kentucky,  included  the  value 
of  the  franchise  obtained  from  Indiana  for 
a  feny  from  its  shore  to  the  Kentucky 
shore.  In  short,  as  stated  by  the  court  of 
appeals,  the  value  of  the  franchise  of  the 
Jerry  company  was  fixed  "as  if  it  conducted 
all  of  its  business  in  the  territorial  limits 
of  the  state  of  Kentucky,"  nuiking  no  deduc- 
tion for  the  value  of  the  franchise  obtained 
from  Indiana. 

The  boundary  of  Kentucky  extends  only 
to  low-water  mark  on  the  western  and 
northwestern  banks  of  the  Ohio  river.  Hen- 
derson Bridge  Co.  v.  Henderson,  173  U.  S. 
692,  609-613,  43  L.  ed.  823,  829-^31,  19  Sup. 
Ct.  Rep.  553,  and  authorities  there  cited. 
In  that  case  it  was  said  that,  although  the 
jurisdiction  of  that  commonwealth  for  all 
the  purposes  for  which  any  state  possesses 
jurisdiction  within  its  territorial  limits  was 
coextensive  with  its  established  boundaries, 
that  jurisdiction  was  attended  by  the  funda- 
mental condition  that  it  must  not  be  exerted 
so  as  to  intrench  upon  the  authority  ol  the 
national  government,  or  to  impair  any 
rights  secured  or  protected  by  the  national 
^  Ck>nstitution. 

A  8o  that  the  authority  of  the  ferry  com- 
Wpany,  derived  from* Kentucky,  to  transport 
persons,  freight,  and  property  across  the 
Ohio  river  from  Kentucky  did  not  invest  it 
with  authority  to  establish  a:id  maintain  a 
ferry  from  the  Indiana  shore  to  the  Ken- 
tucky shore.  That  is  admitted  by  the  coun- 
sel for  Kentucky.  Indeed,  in  Neuport  v. 
Taylor,  16  B.  Mon.  699,  786,  the  court  of 
appeals  of  Kentucky  said  that  "Kentudcy 
has  never  claimed  the  exclusive  right  of  fer- 
riage across  the  Ohio  river  except  from  this 
shore,  and  while  she  has  interdicted  the  es- 
tablidiment  of  ferries  from  this  side,  with- 
in a  certain  distance  of  an  established  ferry 
on  this  side,  she  has  constantly  recognized 
the  right  of  the  authorities  on  the  other 
side  to  establish  ferries  from  that  side, 
without  regard  to  the  interdict."  The  same 
thought  was  expressed  in  Reeves  v.  Little, 
7  Bush,  470.  The  case  of  Vewport  v.  Tay- 
lor was  brought  to  this  court,  and  the  judg- 
ment of  the  court  of  appeals  of  Kentucky 
was  afiirmed.  Conicay  v.  Taylor,  I  Black, 
603,  631,  17  L.  ed.  191,  202.  Eeferring  to 
the  ferry  franchise  flpranted  by  Kentucky, 
this  court  there  said:  'Tlie  franchise  is 
confined  to  the  transit  from  the  shore  of  the 
state.  The  same  riffhts  which  she  <daims 
for  herself  she  concedes  to  others.  She  has 
thrown  no  obstacle  in  tho  waj  of  tho  tmn- 


sit  from  the  states  lyiag  upon  the  other  side 
of  the  Ohio  and  Mississippi.  She  has  lefk 
that  to  be  whoUv  regulated  by  their  ferry 
laws.  We  have  heard  of  no  hostile  legislsr 
tion,  and  of  no  complaints,  by  any  of  those 
states.  It  was  shown  in  the  argument  at 
bar  that  similar  laws  exist  in  most,  if  not 
all,  the  states  bordering  upon  those  streams. 
They  exist  in  other  states  of  the  Union 
bounded  by  navigable  waters." 

It  must  thereK)re  be  assumed  that  the 
franchise  granted  by  Indiana  to  maintain 
the  ferry  from  the  Indiana  shore  is  wh<^ly 
distinct  from  the  franchise  obtained  from 
Kentucky  to  maintain  the  ferry  from  the 
Kentucky  shore,  although  the  enjoyment  of 
both  are  essential  to  a  complete  ferrv  right 
for  the  transportation  of  persons  and  prop- 
erty across  the  river  both  ways.  And  each 
franciiise  is  property  entitled  to  the  protec- 
tion of  the  law.  Kent  says  that  the  priv- 
ilege of  establishing  a  ferry  and  taking  tolls 
for  the  use  of  the  same  is  a  franchise^  *^^S 
that  '*an  estate  in  such  a  franchise,  and  snS 
estate  in  land,  rest  upon  the  samo^prineiple,* 
being  equally  grants  of  a  right  or  privilege 
for  an  adequate  consideration."  3  Kent, 
Com.  458,  459.  In  his  Treatise  oa  the 
American  Law  of  Beal  Pronerty,  Washburn 
says  that  the  right  granted  by  the  legisla- 
ture, as  representing  the  sovereign  power, 
to  carry  passengers  across  streams,  or  bod- 
ies of  water,  or  the  arms  of  the  sea,  from 
one  point  to  another,  for  compensation,  is 
to  be  deemed  a  franchise,  and  belonss  to  the 
class  of  estates  called  incorporeal  horeditsr 
monts.  2  Washb.  6th  ed.  f§  1212,  1216. 
See  also  1  (Dooley's  Bl.  Com.  bk.  2,  pp.  21, 
36.  In  Conway  v.  Taylor,  1  Black,  632,  17 
L.  ed.  202,  this  court  approved  of  Kent's 
view,  and  said:  ''A  ferry  franchise  is  as 
much  property  as  a  rent  or  any  other  incor* 
poreal  hereditament,  or  chattels,  or  realty. 
It  is  clothed  with  the  same  sanctitv  and  en- 
titled to  the  same  protection  as  other  prop- 
erty." In  Kentucky  the  right  of  the  widow 
to  have  dower  assigned  to  her  in  a  ferry  has 
been  recognized.  Stevens  v.  Btevene,  S 
Dana,  371. 

As,  then,  the  privilege  of  maintaining  tht 
ferry  in  question  from  the  Indiana  shore  to 
the  Kentucky  shore  is  a  franchise  derivod 
from  Indiana,  and  as  that  franchise  is  a 
valuable  riffht  of  property,  is  it  within  tbo 
power  of  ^ntucky  to  tax  it  directly  or  In* 
directly?  It  is  said  that  the  Indiana  fran- 
chise has  not  been  taxed,  but  only  the  fran- 
chise derived  from  Kentucky;  that  the  tax 
is  none  the  less  a  tax  on  the  Kentucky  fran- 
chise, because  of  the  value  of  that  franchise 
being  increased  by  the  acquisition  by  the 
Kentudcy  corporation  of  the  franchise 
granted  by  Indiana.  This  view  sacrifices 
substance  to  form.  If  the  board  of  valua* 
tion  and  assessment,  for  purposes  of  taxa- 
tion, had  separately  valuea  and  sssessed  afe 
a  given  sum  the  franchise  derived  bv  the 
ferry  company  from  Kentucky,  and  had  sep- 
arately valued  and  assessed  at  another 
ffiven  sum  the  franchise  obtained  from  In- 
diana, the  result  would  have  been  tho  sunt 
as  if  it  had  asasssod,  aa  it  did  mmm.  tht 
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Kentucky   franehiw  as   a   unit   upon   the 
basis  of  its  yalue  aa  enlarged  or  increased 
by  the  acquisition  of  the  Indiana  franchise. 
Ihe  learned   counsel    for   Kentucky  says 
that  it  is  the  value  of  the  company's  fran- 
chise contained  "in  its  charter"  which   is 
Mthe  subject  of  taxation.    But  the  franchise 
H  obtained  from  Indiana  is  not  in  the  com- 

•  pany'a  charter  ^sjited  by  Kentucky.  *It  is 
contained  only  in  the  act  of  the  legislature 
of  Indiana,  The  Indiana  franddse  was  not 
carried  into  the  charter  of  the  Kentucky 
corporation  by  reason  of  that  corporation 
having  the  authority  to  purchase  it.  Its 
existence  and  validity  depend  entirely  upon 
the  laws  of  Indiana. 

Counsel  further  say  that  Kentucky  does 
not  impose  a  tax  upon  the  company's  priv- 
ilege, CM  8uohf  ffnmted  by  the  state  of  In- 
diana. If  it  had  done  eo  the  tax  so  imposed 
would  not  have  been,  defended  as  valid. 
Yet  by  her  statute,  under  which  the  board 
of  valuation  and  assessment  proceeded,  Ken- 
tud^  has  accomplished  that  result  by  in- 
cluding for  purposes  of  taxation,  in  the  val- 
uation of  the  franchise  granted  by  it,  the 
value  of  the  franchise  granted  l^  Indiana, 
and  then  taxing  the  franchise  of  the  Ken- 
tucky corporation  upon  the  basis  of  the  ag^ 
gregate  value  of  botn  franchises.  Although 
now  owned  bv  one  corporation,  these  ore 
separate  francoiises. 

There  is,  in  our  judgment,  no  escape  from 
the  oondusion  that  Kentucky  thus  asserts 
its  authority  to  tax  a  property  right,  an  in- 
oorporeal  hereditament,  which  has  its  situs 
in  Indiana.  While  the  mode,  form,  and  ex- 
tent of  taxation  are,  speaking  generally, 
limited  only  by  the  wisdom  of  the  legisla- 
ture, that  power  is  limited  by  a  principle 
inhering  in  the  very  nature  of  constitutional 
government,  namely,  that  the  taxation  im- 
poeed  must  have  relation  to  a  subject  within 
the  jurisdiction  of  the  taxing  government. 
Hence,  this  court,  speaking  by  C^ief  Justice 
Marshall,  in  M'CuUooh  v.  Maryland,  4 
Wheat  31G,  429,  4  L.  ed.  579,  607,  said  that, 
wiiile  all  subjects  over  whidi  the  sovereign 
power  of  a  state  extends  are  objects  of  tuc- 
ation,  "those  over  which  it  does  not  extend 
are,  upon  the  soundest  principles,  exempt 
from  taxation."  That  proposition,  he  said, 
oould  almost  be  pronounced  self-evident.  It 
was  therefore  held  in  Hoys  v.  Paoifio  Mail 
8.  8.  Co.  17  How.  596,  599,  15  L.  ed.  254, 
855,  that  certain  steamers  engaged  in  in- 
terstate commerce  were  not  subje^  to  taxa- 
tion in  a  state  where  they  might  be  tempo- 
rarily when  prosecuting  their  business,  but 
were  taxable  at  their  home  port,  which  was 
their  situs,  and  where  thej^  belixifled,  the 
court  saying:  "We  are  satisfied  that  the 
I.  state  of  California  had  no  jurisdiction  over 
g  those  vessels  for  the  purpose  of  taxation; 

•  they  were  not,*properly,  abiding  within  its 
limits,  so  as  to  become  inoorporated  with 
the  other  personal  property  of  the  state; 
they  were  tnere  but  temporarily,  engaged  in 
lawful  trade  and  commerce,  with  their  situs 
*t  the  home  port,  where  the  vessels  be- 
longed, and  where  the  owners  were  liable 
to  be  taxed   lor  the  capital   invested,  and 


where  the  taxes  had  been  paid;"  in  8i. 
Loui$  V.  Wiggins  Ferry  Co.  11  Wall.  42S» 
429,  481,  20  L  ed.  192,  194,  195,  that  cer^ 
tain  ferry  boats  belonging  to  an  Illinois 
corporation  and  plying  between  East  St. 
Louis,  Illinois,  and  St.  Louis,  Missouri,  were 
not  taxable  in  the  latter  state,  but  at  their 
home  port  in  the  former  state,  the  court 
saying  that  a  tax  was  void  when  there  was 
no  jurisdiction  as  to  the  property  taxed; 
in  Morgan  v.  Parham,  16  Wall.  471,  476,  21 
L.  ed.  303,  304,  that  a  vessel  engaged  in  in- 
terstate commerce,  and  being  from  time  to 
time  in  Mobile  while  prosecuting  its  busi- 
ness, was  not  taxable  in  Alabama,  but  was 
taxable  in  New  York«  where  it  was  owned 
and  registered,  the  court  saying  that,  in  its 
opinion,  "the  state  of  Alabama  had  no  ju- 
risdiction over  this  vessel  for  the  purpose  of 
taxation,  for  the  reason  that  it  had  not  be- 
come incorporated  into  the  personal  prop- 
erty of  the  state«  but  was  there  temporarily 
only,  and  that  it  was  engaged  in  lawful 
commerce  between  the  statesj  with  its  situs 
at  the  home  port  of  New  York,  where  it  be- 
longed, and  where  its  owner  was  liable  to  be 
taxed  for  its  value;"  and  in  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196» 
206,  29  L.  ed.  158,  163«  1  Inters.  Com.  Ren. 
386,  5  Sup.  Ct.  Rep.  829,  that  ''the  proper^ 
of  [foreign]  corporations  engaged  in  foreign 
or  interstate  commerce^  as  well  as  the  pro]^ 
erty  of  corporations  engaged  in  other  ousi- 
ness,  is  subject  to  state  taxation,  provided 
always  it  be  within  the  jurisdiction  of  the 
state."  In  Cooley  on  Taxation,  the  author, 
while  conceding  that  the  legislative  power 
extends  over  everything,  whether  it  be  ijer- 
son,  property,  possession,  franchise,  privi- 
lege, occupation,  or  right,  says  that  "per- 
sons and  proper^  not  \vithin  the  territorial 
limits  of  a  state  cannot  be  taxed  by  it;* 
and  that  "a  state  can  no  more  subject  to  its 
power  a  single  person  or  a  single  article  of 
property  whose  residence  or  legal  situs  is  in 
another  state,  than  it  can  subject  all  the 
citizens  or  all  the  property  of  such  other 
state  to  its  power."    2d  ed.  pp.  5,  55,  159.    x 

We  recognize  the  difficulty  which  scmie-g 
times  exists  in«lMirticular  cases  in  determin-* 
ing  the  situs  of  personal  property  for  pur- 
poses of  taxation,  and  the  above  cases  have 
been  referred  to  because  they  have  gone  into 
judgment  and  recognize  the  general  rule 
that  the  power  of  the  state  to  tax  is  limited 
to  subjects  within  its  jurisdiction  or  over 
which  it  can  exercise  dominion.  No  diffi- 
culty can  exist  in  applying  the  general  rule 
in  uiis  case;  for,  beyond  all  question,  the 
ferry  franchise  derived  from  Indiana  is  an 
incorporeal  hereditament  derived  from  and 
having  its  legal  situs  in  that  state.  It  is 
not  within  the  iurisdiction  of  Kentucky. 
The  taxation  of  Chat  franchise  or  incorpo- 
real hereditament  by  Kentucky  is,  in  our 
opinion,  a  deprivation  by  that  state  of  the 
property  of  tne  ferry  company  without  due 
process  of  law  in  violation  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States;  as  much  so  as  if  the  state 
taxed  the  real  estate  owned  by  that  com- 
pany in  Indiana. 

Tliis  view  is  not  met  by  the  suggestion 
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that  Kentucky  can  make  it  a  condition  of 
the  exercise  of  corporate  powers  under  its 
authority  that  the  tax  upon  the  franchise 
granted  by  it  shall  be  measured  by  the  value 
of  all  its  prop3rty,  wherever  situated^  of 
whatever  nature,  or  from  whatever  source 
derived.  It  is  a  sufficient  answer  to  this 
suggestion  to  say  that  no  such  condition  was 
prescribed  in  the  charter  of  the  ferry  com- 
pauy  when  it  was  granted  and  accepted. 
isTor  does  the  talcing  statute  in  question 
make  it  a  condition  of  the  ferry  company's 
continuing  to  exercise  its  corporate  powers 
that  it  shall  pay  a  tax  for  its  property  hav- 
ing a  situs  in  another  state.  There  is  no 
suggestion  in  the  company's  charter  that 
the  state  would  ever,  in  any  form,  tax  its 
property  having  a  situs  in  another  state. 
We  express  no  opinion  as  to  the  validity  of 
such  a  condition  if  it  had  been  inserted  in 
the  company's  charter,  or  if  it  were  now,  in 
terms,  prescribed  by  any  statute.  We  de- 
cide nothing  more  than  it  is  not  competent 
for  Kentucky,  under  the  charter  granted  by 
it,  and  under  the  Constitution  of  the 
United  States,  to  tax  the  franchise  which  its 
corporation,  the  ferry  company,  lawfully  ac- 
quired from  Indiana,  and  which  franchise 
or  incorporeal  hereditament  has  its  situs, 
for  purposes  of  taxation,  in  Indiana. 
As  what  has  been  said  is  sufficient  to  dis- 
^pose  of  the  case,  we  need  not  consider  the 
a  question  arising  upon  the  record  and  ur^ed 
Jpby  counsel,  whether  the  taxation  by  ElCU- 
tucky  of  the  ferry  company's  Indiana  fran- 
chise to  transport  persons  and  property 
from  Indiana  to  Kentucky  is  not,  by  its  nec- 
essary effect,  a  burden  on  interstisite  com- 
merce forbidden  by  the  Ck)n8titution  of  the 
United  States. 

The  judgment  of  the  court  of  appeals  of 
Kentucky    is    reversed,    and    the   cause  re- 
manded for  such    further    proceeding's    as 
mav  not  be  inconsistent  witn  this  opinion. 
Keveraed, 

The    Chief    Justice    and  Mr.    Justice 
Shiras  dissent. 


(188  U.  S.  399) 

LOUISVILLE  &  JEFFERSONVILLE  FER- 
RY (X)MPANY,  Pllf.  in  Err., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

Tawation — of  corporate  frcunehiae — includ- 
ing value  of  franchise  derived  from  other 
state— ^ue  process  of  law. 

These  cases  are  governed  by  the  decision  In 
Louisville  d  Jeffersonvitle  Ferry  Co,  t.  Ken- 
tucky, ante,  468. 

[Nos.  18,  19,  20,  21,  22.] 

Decided  Fehruary  ZS,  190S, 

N  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  judgments 

sustaining  a  tax  on  corporate  franchises. 

Reversed, 

See  same  case  below^  22  Ky.  L.  Rep.  446, 

67  &  W.  024. 


I 


Mr.  Justice  HarUui  delivered  the  opin- 
ion of  the  court: 

It  having  been  stipulated  between  the 
parties  that  the  above  cases  should  abide 
the  decision  in  No.  17,  juat  decided,  187  U. 
S.  — ,  ante,  463,  23  Sup.  Ct.  Rep.  463,  the 
judgment  in  each  case  is  reversed,  and  each 
case  is  remanded  to  the  state  court  for  such 
further  proceedings  as  may  not  be  inconsist- 
ent with  the  opinion  in  No.  17. 

Reversed, 


(188  U.  S.  400) 
WILLIAM  SAMUEL  BIGBY,  Plff.  in  Err^ 

V, 

UNITED  STATEa 

Jurisdiction  of  Federal  courts — suit  against 
the  United  States — implied  contract — 
case  sounding  in  tort. 

The  United  SUtes  does  not,  by  undertaking  to 
carry  a  passenger  in  an  elevator  in  one  of  Its 
public  buildings,  impliedly  contract  that  Its 
employees  in  charge  of  it  will  exercise  due 
care,  so  as  to  confer  jurisdiction  on  a  Federal 
court,  under  the  Tucker  act  of  March  8,  1887, 
chap.  859  (24  Stat,  at  L.  605,  U.  8.  Comp. 
Stat.  1901,  p.  762).  of  an  action  to  recover 
damages  for  personal  injuries  sustained  by' 
reason  of  the  negligence  of  such  employees, 
on  the  theory  that  such  action  is  upon  a 
''contract,  express  or  Implied,  with  the  goT- 
emment  of  the  United  States,"  within  the 
meaning  of  that  act;  but  the  case  Is  one 
^'Bounding  in  tort,*'  which  by  that  act  Is  ex- 
cluded from  Judicial  cognizance. 

[No.  111.] 

Argued  December  4>  S,  1902.    Decided  Feb* 
ruary  28,  1909. 

IN  ERROR  to  the  Circuit  Oourt  of  the 
United  States  for  the  Eastern  District 
of  New  York  to  review  a  jud^ent  sustain- 
ing a  demurrer  to  a  petition  m  a  suit  to  re- 
cover damajg;es  from  the  United  States  for 
personal  injuries  sustained  by  reason  of  the 
negligence  of  those  in  charge  of  an  elevator 
in  a  public  building.    Affirmed. 

See  same  case  below,  103  Fed.  607. 

The  facts  are  stated  in  the  opinion. 

Mr.  Roger  Foster  for  plaintiff  in  error. 

Assistant  Attorney  General  Pradt  for 
defendant  in  error. 

Mr.  Justice  Havlaa  delivered  the  opin* 
ion  of  the  court: 

Bigby,  the  plaintiff  in  error,  claimed  in 
hie  petition  to  have  been  damaged  to  the  ex- 
tent of  910«000  on  aoeount  of  certain  per- 
sonal iniuries  received  by  him  while  enter- 
ing an  elevator  placed  by  the  United  States 
in  its  courthouse  and  postoffioe  building  in 
the  city  of  Brooklyn,  and  asked  judgment 
for  that  sum  against  the  government. 

The  petition  was  demurred  to  upon  three 
grounds^  namelv,  that  the  oourt  had  no  Ju- 
risdiction of  the  person  of  the  defendsjit^ 
or  of  the  subject  of  the  action,  end  did  noi 
state  facte  sufficient  to  constitute  a  eaiiae 
of  action  against  the  United  States. 

The  demurrer  was  sustained  bj  the  eii^ 
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cuit  court  on  each  of  the  grounda  spedfiedj 
and,  80  far  aA  it  was  sustained  upon  the 
ground  that  the  petition  did  not  state  a 
eause  of  action,  it  was  sustained  because 
the  action  was  not  authorized  by  the  act  of 
Congress  known  as  the  Tucker  act,  approved 
March  3d,  1887,  chap.  359,  and  entitled 
"An  Act  to  Provide  for  the  Bringing  of 
Suits  against  the  Government  of  the  United 
States/^   24  Stat  at  U  606  (U.  S.  Comp. 

^  Stat.  1001,  p.  762).    The  action  was  aocord- 

cingly  dismissed. 

7  *The   specific  allegations  of  the  petition 
are — 

That  the  United  States  is  a  corporation 
created  by  the  Constitution,  with  its  princi- 
pal office  in  Washington,  and,  within  the 
meaning  of  the  New  York  Code  of  Civil 
Procedure,  is  a  foreign  corporation; 

That  on  or  about  November  27th,  1800, 
the  petitioner,  while  on  his  way  to  the  of- 
fice of  the  marshal  of  the  Unitai  States  for 
the  eastern  district  of  New  York,  and  at  the 
request  of  the  United  States  and  of  its  offi- 
cers, employees,  and  duly  authorized  agents, 
each  acting  within  the  scope  of  his  author- 
ity, entered  into  a  passenger  elevator  in  the 
United  States  courthouse  and  postoffice 
building  in  Brooklyn,  which  building  and 
elevator  was  owned  and  controlled  by  the 
United  States,  and  was  designed  and  intend* 
cd  by  it  for  the  use  of  persons  on  their  way 
to  the  office  of  its  said  marshal; 
I  That  the  United  States  "then  and  there 
entered  into  an  implied  contract"  with  the 
petitioner,  "wherein  and  whereby,  for  a 
sufficient  valuable  consideration,  it  agreed 
to  carry  your  petitioner  safely,  to  operate 
said  elevator  with  due  care,  and  to  employ 
for  the  purposes  of  the  operation  of  said 
elevator  a  competent  and  experienced  per- 
son;'* 

That  in  "violation  of  said  contract,  the 
United  States  failed  to  carry  the  petitioner 
safely,  or  to  operate  the  elevator  with  due 
care,  or  to  employ  for  the  operation  and  to 
put  in  charge  of  such  elevator  a  competent 
and  experienced  person,  and  violated  its 
contract  with  the  petitioner  in  other  ways; 


'  That  in  consequence  of  said  failures,  re- 
spectively, the  petitioner,  'Vhile  entering 
the  said  elevator  without  negligence  on  his 
part  was  caused  to  fall  and  his  foot,  ankle, 
and  leg  were  crushed  between  said  elevator 
and  the  top  of  the  entrance  into  the  eleva- 
.tor  shaft  or  a  projection  in  the  shaft  of  said 
elevator  or  in  some  other  manner,  and  the 
back  of  your  petitioner  and  other  parts  of 
t^e  body  of  your  petitioner  were  also  con- 
sequently injured,  and  your  petitioner  con- 
sequentlv  suffered  a  laceration  of  the  liga- 
ments of  his  ankle,  and  he  consequently  was 
caused  much  bodily  and  mental  pain." 
'  The  transcript  contains  a  certificate  from 
the  circuit  court  to  the  effect  that  in  said 
cause  the  jurisdiction  of  that  court  was  in 
SI  issue,  and  that  the  question  was  "whether 
^a  person  who  is  not*  ftnd  has  not  been,  an 
«  smpWee  of  the  United  States,  can'sue  the 
^mtea  States,  in  the  circuit  court  of  the 
United  States,  in  the  district  where  he  re- 
sides, to  recover  damages  to  the  amount  of 


$10,000,  which  dama^  were  caused  by  per- 
sonal injury  received  by  said  person 
through  the  negligence  of  an  employee  of 
the  United  States,  while  said  person  injured 
as  aforesaid  was  beinff  carried  on  an  ele- 
vator in  a  public  buil&ng  owned  and  used 
by  the  United  States  as  a  postoffice  and  for 
other  governmental  uses  and  purposes, 
when  said  person  entered  said  elevator  for 
the  purpose  of  visiting  the  office  of  the 
United  States  marshal  of  such  district  on 
official  business." 

This  being  an  action  against  the  United 
States,  the  authority  of  the  circuit  court  to 
take  cognizance  of  it  depends  upon  the  con- 
struction of  the  above  act  of  March  3d, 
1887.  24  Stat,  at  L.  606  (U.  S.  Comp.  Stat. 
1901,  p.  762). 

By  that  act  It  is  provided  that  the  court 
of  claims  shall  have  jurisdiction  to  hear 
and  determine  "all  claims  founded  upon  the 
Constitution  of  the  United  ^tes  or  any 
law  of  Congress,  except  for  pensions,  or  up- 
on any  regulation  of  an  executive  depart- 
ment, or  upon  any  contract,  expressed  or 
implied,  with  the  government  of  the  United 
States,  or  for  damages,  liquidated  or  un- 
liquidated, in  cases  not  sounding  in  tort,  in 
respect  of  which  claims  the  party  would  be 
entitled  to  redress  against  the  United 
States  either  in  a  court  of  law,  equity,  or 
admiralty  if  the  United  States  were  suable: 
Provided,  however,  That  nothinj^  in  this  sec- 
tion shall  be  construed  as  giving  to  either 
of  the  courts  herein  mentioned  jurisdiction 
to  hear  and  determine  claims  growing  out 
of  the  late  Civil  War,  and  commonly  known 
as  'war  claims,'  or  to  hear  and  determins 
other  daims,  which  have  heretofore  been  re-M 
jected,  or  reported  on  adversely  by  anj^ 
^oourt,  department,  or  commission  author^* 
ized  to  hear  and  determine  the  same."  The 
act  further  provided  that  "the  district 
courts  of  the  United  States  shall  have  con- 
current jurisdiction  with  the  court  of 
claims  as  to  all  matters  named  in  the  pre- 
ceding section  where  the  amount  of  the 
claim  does  not  exceed  one  thousand  dollars, 
and  the  circuit  courts  of  the  United  States 
shall  have  such  concurrent  jurisdiction  in 
all  cases  where  the  amount  of  such  claim 
exceeds  one  thousand  dollars  and  does  not 
exceed  ten  thousand  dollars." 

It  is  clear  that  the  act  excludes  from  ju- 
dicial cognizance  any  claim  against  the 
United  States  for  damiages  in  a  case  "sound- 
ing in  tort."  But  the  contention  of  the 
plaintiff  is,  in  substance,  that,  although  the 
facts  constituting  the  negligence  of  which 
he  complains  made  a  case  of  tort,  he  may 
waive  the  tort;  that  his  present  claim  is 
founded  upon  an  implied  contract  with  the 
government,  whereby  it  agreed  to  carry  him 
safely  in  its  elevator,  woiUd  operate  the  ele- 
vator with  due  care,  and  employ  for  the 
purposes  of  such  carriage  a  competent  and 
experienced  person;  and,  consequently,  that 
his  suit  is  embraced  by  the  words  "upon 
any  contract,  express  or  implied,  with  the 
government  of  the  United  States."  The 
contention  of  the  United  States  is  that  ns 
such  implied  contract  with  the  ftovemmsnt 
arose  from  the  plaintiff's  entering  or  s;^ 
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tempting  to  enter  oad  use  the  elevator  in 

^[uestion,  and  that  the  claim  is  distinctlv 
or  damages  in  a  eaae  ''sounding  in  tort, 
of  which  the  act  of  Congress  did  not  author- 
ize the  circuit  court  to  take  cognizance. 

Can  the  plaintiff's  cause  of  actidn  he  re- 
garded as  founded  upon  implied  contract 
with  the  government,  within  the  meaning 
of  the  act  of  1887? 

The  precise  question  thus  presented  has 
not  been  determined  by  this  court.  But 
former  decisions  may  be  consulted  in  order 
to  ascertain  whether  this  suit  is  embraced 
by  the  words,  in  that  act,  ''upon  any  con- 
tract, express  or  implied,  with  the  govern- 
ment of  the  United  States."  Do  those 
words  include  an  action  against  the  United 
States  to  recover  damages  for  personal  in- 
juries caused  by  the  negligent  management 
of  an  elevator  erected  r.nd  maintained  by  it 

^  in  one  of  its  courthouse  and  postoffice  build- 

SiQ£8f 

•  •In  Oibhona  v.  United  States,  8  Wall.  269, 
274,  19  L.  ed.  453,  464, — ^which  was  an  ac- 
tion in  the  court  of  claims  to  recover  an 
amount  alleged  to  have  been  wrongfully  ex- 
acted by  a  quartermaster  of  the  United 
States  in  the  execution  of  a  contract  for  the 
delivery  of  oats, — ^this  court  said:  "But 
it  is  not  to  be  disguised  that  this  case  is  an 
attempt,  under  the  assumption  of  an  im- 
plied contract,  to  make  the  government  re- 
sponsible for  the  unauthori^  acts  of  its 
ofiicer,  those  acts  being  in  themselves  torts. 
Ko  government  has  ever  held  itself  liable  to 
individuals  for  the  misfeasance,  laches,  or 
unauthorized  exercise  of  power  by  its  offi- 
cers and  agents.  In  the  language  of  Judge 
Story,  Ht  does  not  undertake  to  guarantee 
to  any  person  the  fidelity  of  any  of  the  of- 
ficers or  agents  whom  it  employs,  since  that 
would  involve  it  in  all  its  operations  in  end- 
less embarrassments,  and  difficulties,  and 
losses,  which  would  be  subversive  of  the 
public  interests.'  .  .  .  The  lan^age  of 
the  statutes  which  confer  jurisdiction  upon 
the  court  of  claims  excludes  by  the  strong- 
est implication  demands  against  the  gov- 
ernment founded  on  torts.  The  general 
principle  which  we  have  already  stated  as 
applicable  to  all  governments  forbids,  on  a 
pofi<nr  imoosed  by  necessity,  that  they 
should  hold  themselves  liahle  for  unauthoi- 
ized  wrongs  inflicted  b^  their  officers  on  the 
citizen,  though  occurring  while  en^paged  in 
the  dischai^  of  official  duties.  .  .  . 
These  reflections  admonish  us  to  be  cautious 
that  we  do  not  permit  the  decisions  of  this 
court  to  become  authority  for  the  righting, 
in  the  court  of  claims,  of  all  wrongs  done 
to  individuals  by  the  officers  of  the  general 
government,  though  they  may  have  been 
committed  while  serving  that  government, 
and  in  the  belief  that  it  was  for  its  inter- 
est. In  such  cases,  where  it  is  proper  for 
the  nation  to  furnish  a  remedy,  Congress 
has  wisely  reserved  the  matter  for  its  own 
determination.  It  certainly  has  not  con- 
ferred it  on  the  court  of  claims." 

The  some  general  question  arose  in  Lang- 
ford  V.  United  Statee,  101  U.  S.  341,  342, 
844,  25  L.  ed.  1010-1012,  which  was  an  ac- 
tioD  in  the  court  of  olaims  to  recover  for  the 


use  and  occupation  of  lands  and  buildings* 
of  which  certain  Indian  agents  acting  for 
the  United  States  had  tucen  possession 
without  the  consent  of  the  American  Board  i^ 
of  Foreign  ^fissions,  which  had  erected  thsC 
buildinca,  and  under* which  board  the  pliUn-« 
tiff  claimed  title.  The  United  States  as- 
serted ownership  of  the  property  and  dis- 
puted the  title  of  the  claimant.  This  court 
held  that  the  action  could  not  be  main* 
tained,  and  said  that  the  reason  for  limit- 
ing  suits  to  cases  of  express  and  implied 
contracts,  as  distinguished  from  cases 
formed  on  tort,  "is  very  obvious  on  a  mo- 
ment's  reflection.  While  Congress  might  be 
willing  to  subject  the  government  to  tha 
judicial  enforcement  of  valid  contracts* 
which  could  onlv  be  valid  as  against  tbs 
United  States  when  made  by  some  officer  of 
the  government  acting  under  lawful  author- 
ity, with  power  vested  in  him  to  make  euoh 
contracte,  or  to  do  acts  which  implied  them, 
the  very  essence  of  a  tort  is  that  it  is  an 
unlawful  act,  done  in  violation  of  the  legal 
rights  of  someone.  For  such  acts,  however- 
high  the  position  of  the  officer  or  agent  of 
the  government  who  did  or  conunanded 
them.  Congress  did  not  intend  to  subject, 
the  government  to  the  results  of  a  suit  in 
that  court.  This  policy  is  founded  in  wis- 
dom, and  is  clearly  expressed  in  the  act  de- 
fining the  jurisdiction  of  the  court;  and  it 
would  ill  become  us  to  fritter  away  the  dis- 
tinction between  actions  eo  delicto  and  ac- 
tions ew  contractu,  which  is  well  understood 
in  our  system  of  jurisprudence,  and  there- 
by subject  the  government  to  payment  of 
damages  for  all  the  wrongs  committed  by 
its  officers  or  aeents,  under  a  mistaken  zeal*, 
or  actuated  by  less  worthy  motives." 

The  subject  was  again  considered  in  HiHr 
V.  United  States,  149  U.  S.  593,  598,  599,  37 
L.  ed.  862, 864,  13  Sup.  Ct  Rep.  1011,  1013, 
which  was  an  action  to  recover  damages  for 
the  use  and  occupation  of  certain  property 
in  the  possession  of  the  United  States,  but' 
of  which  the  plaintiff  asserted  ownership.' 
This  court  said:  "The  United  States  can- 
not be  sued  in  their  own  oourts  without 
their  consent,  and  have  never  permitted 
themselves  to  be  sued  in  any  court  for  torts 
committed  in  their  name  by  their  officers. 
Nor  can  the  settled  distinction,  in  this  re- 
spect, between  contract  and  tort,  be  evaded 
by  framing  the  claim  as  upon  an  implied 
contract.  (Hhhons  v.  United  States,  8 
Wall.  26Q,  274,  19  L.  ed.  453,  454;  Langford 
V.  United  States,  101  U.  S.  341,  346,  25  U 
ed.  1010,  1012;  United  States  v.  Jones,  131 
U.  S.  1,  16,  18,  33  L.  ed.  90,  91,  9  Sup.  Ct. 
Rep.  669.  An  action  in  the  nature  of  as- 
sumpsit for  the  use  and  occupation  of  real^ 
estate  will  never  lie  where  there  has  been^ 
no  relation  of  oontract*between  the  parties,* 
and  where  the  possession  has  been  acouired 
and  maintained  under  a  different  or  aaverse 
title,  or  where  it  is  tortious  and  makes  the 
defendant  a  trespasser.  Lloifd  ▼.  Hough,  I 
How.  153,  159,  11  L.  ed.  83,  85;  Carpenter 
V.  United  States,  17  Wall,  489,  493,  21  l^ 
ed.  680,  681.  In  Langford  v.  United  States 
it  was  accordingly  adjudged  that,  when 
officer  of  the  Uuted  States  took  and  ' 
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Doeaeasion  of  land  of  a  private  dtizen,  un- 
der a  claim  that  it  belonged  to  the  govern- 
ment, the  United  States  could  not  be 
ehaiged  upon  an  implied  obligation  to  pay 
for  its  use  and  occupation/' 

In  Robertson  v.  Bichel,  127  U.  8.  607,  616, 
32  L.  ed.  203,  206,  8  Sup.  Ct  Rep.  1236, 
1290,  the  court  said:  "The  government  it- 
self is  not  responsible  for  the  misfeasances, 
or  wrongs,  or  negligences,  or  omissions  of 
duty  of  the  subordinate  officers  or  agents 
employed  in  the  public  service;  for  it  does 
not  undertake  to  guarantee  to  any  person 
the  fidelity  of  any  of  the  officers  or  agents 
whom  it  employs;  since  that  would  involve 
U,  in  all  its  operations,  in  endless  embarrass- 
ments, and  difficulties,  and  losses,  which 
would  be  subversive  of  the  public  interests.'* 
So,  in  German  Bank  v.  United  States,  148 
U.  S.  673,  679,  37  L.  ed.  664,  668,  13  Sup. 
Ct  Rep.  702,  706:  "It  is  a  well-settled 
rule  of  law  that  the  government  is  not  liar 
ble  for  the  nonfeasances  or  misfeasances  or 
n^lisence  of  its  officers,  and  that  the  only 
remedy  to  the  Iniured  party  in  such  cases 
is  by  appeal  to  Congress." 

In  Schillinger  v.  United  States,  166  U.  S. 
163,  168,  39  L.  ed.  108,  110,  15  Sup.  Ct.  Rep. 
86,  86,  the  question  was  whether  a  suit 
could  be  maintained  against  the  United 
States  to  recover  damages  for  the  use  of  a 
patent  for  an  improvement  in  a  concrete 
pavement.  It  appeared  that  the  patent  had 
Deen  used  by  a  contractor  w1k>  undertook 
to  construct  a  pavement  for  the  United 
States.  The  pavement  waa  constructed, 
and  at  the  time  the  action  was  brought  was 
in  use  by  the  ^vemment.  It  was  contend- 
ed that  the  Umted  States,  bavins  appropri- 
ated to  public  use  property  that  oelonged  to 
the  plaintiif,  came  under  an  implied  ooliga- 
tion  to  compensate  him, — such  implied  obli- 
gation arising  from  the  constitutional  pro- 
vision that  private  property  should  not  be 
taken  for  public  use  except  upon  payment 
of  just  compensation.  This  view  was  re- 
g  iected,  and  the  court  said:  "Can  it  be  that 
S  Congress  intended  that  every  wroiu^ul  ar- 
*  rest  and  detention  of  an  individual^^r  seiz- 
ure of  his  property  by  an  officer  of  the  gov- 
ernment, should  expose  it  to  an  action  for 
damages  in  the  court  of  claims?  If  any 
such  breadth  of  jurisdiction  was  contem- 
plated, language  which  had  already  been 
given  a  restrictive  meaning  would  have  been 
carefully  avoided.  .  .  .  Here  the  claim- 
ants never  authorized  the  use  of  the  patent 
right  by  the  government;  never  consented 
to,  but  always  protested  agair.st  it,  threat- 
ening to  interfere  by  injunction  or  other 
proceedings  to  restrain  such  use.  There 
was  no  act  of  Congress  in  terms  directing, 
or  even  by  implication  suggesting,  the  use 
of  the  patent.  No  officer  oTthe  government 
directea  its  use,  and  the  contract  which  was 
executed  by  Cook  did  not  name  or  describe 
it.  There  was  no  recognition  by  the  sov- 
emment  or  any  of  its  officers  of  the  fact 
that  in  the  construction  of  the  pavement 
fliere  was  any  use  of  the  patent,  or  that  any 
appropriation  was  being  made  of  daimant^s 
iperty.  The  government  proceeded  as 
it  were  acting  onfy  in  the 


ment  of  its  own  property  and  the  exercise 
of  its  own  rights,  ana  without  anv  trespass 
upon  the  rights  of  the  claimants.  There 
was  no  point  in  the  whole  transaction,  from 
its  commencement  to  its  close,  where  the 
minds  of  the  parties  met«  or  where  there 
was  anything  in  the  semblance  of  an  agree- 
ment." 

It  thus  appears  that  the  court  has  stead- 
ily adhered  to  the  general  rule  that,  with- 
out its  consent  given  in  some  act  of  Con- 
gress, the  government  is  not  liable  to  be 
sued  for  the  torts,  misconduct,  misfeasan- 
ces, or  laches  of  its  officers  or  exnployees. 
There  is  no  reason  to  suppose  that  Congress 
has  intended  to  change  or  modify  that  rule. 
On  the  contrary,  such  liabilitv  ^o  suit  is  ex- 
pressly excluded  by  the  act  of  1887. 

Cases  of  this  kind  are  to  be  distinguished 
from  those  in  which  private  property  was 
taken  or  used  by  the  officers  of  the  govern- 
ment with  the  consent  of  the  owner  or  un- 
der circumstances  showing  that  the  title  er 
rieht  of  the  owner  was  recognized  or  admit- 
ted. As,  in  United  States  v.  Russell,  13 
Wall.  623,  626,  20  L.  ed.  474,  which  was  an 
action  to  recover  for  the  use  of  certain 
steamers  used  in  the  business  of  the  govern- 
ment pursuant  to  an  understanding  with 
the  owner  that  he  should  be  compensated  ;qd 
or,  in  United  States  v.  Great  Falls  Mfg.  (7o.§ 
111  U.  S.  646.  28  L.  ed.  846,  6  Sup.  Ct  Rep.* 
306,  in  which  it  appeared  that  certain  pri- 
vate property  was  appropriated  by  officers 
of  the  government  for  puolic  use,  pursuant 
to  an  act  of  Congress,  the  title  of  the  owner 
being  recognized  or  not  disputed;  or,  in 
United  States  v.  Palmer,  128  U.  S.  262,  269, 
32  L.  ed.  442,  444,  9  Sup.  Ct.  Rep.  104, 
which  was  an  action  to  recover  for  the  use 
of  a  patent  which  the  government  was  in- 
vited by  the  patentee  to  use.  In  all  such 
cases  the  law  implies  a  meeting  of  the 
minds  of  the  parties,  and  an  agreement  to 
pay  for  that  wnich  was  used  for  the  ffovem- 
ment,  no  dispute  existing  as  to  the  utle  to 
the  property  used.  The  important  fact  in 
each  of  those  cases  was  that  the  officers  who 
appropriated  and  used  the  property  of  oth- 
ers were  authorized  to  do  so,  and  hence  the 
implied  contract  that  the  government  would 
pay  for  such  use. 

But,  as  we  have  seen,  the  plaintiff  con- 
tends  that  when  he  entered,  or  attempted  to 
enter,  the  elevator,  the  government  must  be 
deemed  to  have  contracted  that  its  employee 
in  charge  of  it  would  use  due  care  so  as  not 
to  needlessly  injure  him.  In  other  words, 
— for  it  comes  to  that, — ^by  the  mere  con- 
struction and  maintenance  of  such  elevator 
the  government,  contrary  to  its  established 
policv,  impliedlv  agreed  to  be  responsible 
tor  tne  torts  of  an  employee  having  charge 
of  the  elevator,  if,  by  his  n^ligence,  injury 
came  to  one  using  it.  We  find  no  authority 
for  this  position  in  any  act  of  Congress,  ana 
nothing  short  of  an  act  of  Conmss  caa 
make  the  United  States  responsible  for  a 
personal  injury  done  to  the  citizen  by  one 
of  its  employees  who,  while  discharging  hia 
duties,  fails  to  exercise  sudi  care  and  dili- 
gence as  a  proper  regard  to  Ae  rights  oi 
others  nquiied.    *Tknring  bana  If  nt^- 
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fence  is  a  tori.**  One  of  the  definitions  of  a 
tort  is  "an  act  or  omission  eausin^  harm 
which  the  person  so  acting  or  omitting  did 
not  intend  to  cause,  but  might  and  should 
with  due  diligence  have  foreseen  and  pre- 
vented." Pollock,  Torts,  1,  19.  The  ele- 
vator in  question  was  erected  in  order  to  fa- 
cilitate the  transaction  of  the  public  busi- 
ness, and  also,  it  may  be  assumed,  for  the 
convenience  and  comfort  of  those  who  might 
choose  to  use  it  when  gpine[  to  a  room  in  the 
courthouse  and  postomce  Duilding  occupied 
§  by  public  officers,  and  not  pursuant  to  any 
^  a^ecment,  express  or  implied,  between  the 

*  United  States  and  the  general  publiCy*or  un- 
der any  agreement  between  the  United 
States  and  the  individual  person  who  might 
seek  to  use  it.    No  one  was  compelled  or  re* 

Suired  to  use  it,  and  no  officer  in  charge  of 
be  building  had  any  authority  to  say  that 
a  person  using  it  could  sue  the  government 
if  ne  was  injured  by  reason  of  tne  want  of 
due  care  on  the  part  of  the  employee  oper- 
ating it.  No  officer  had  authority  to  make 
an  express  contract  to  that  effect,  and  no 
contract  of  that  kind  could  be  implied  mei^- 
Iv  from  the  government's  ownership  of  the 
elevator  and  from  the  nesligence  of  its  em- 
ployee. The  facts  alleged  show  a  case  in 
which  the  plaintiff  was  injured  bv  reason 
of  the  negligence  of  the  manager  of  the  ele- 
vator. It  is  therefore  a  case  of  pure  tort 
on  the  part  of  such  manager  for  which  he 
could  be  sued.  It  is  a  case  "sounding  in 
tort,"  because  it  had  its  origin  in  and  is 
founded  on  the  wrongful  and  ne^li^nt  act 
of  the  elevator  manager.  There  is  in  it  no 
element  of  contract  as  between  the  plaintiff 
and  the  government;  for,  as  we  have  said, 
no  one  was  authorized  to  put  upon  the  gov- 
ernment a  liability  for  damages  arising 
from  the  wrongful,  tortious  act  of  its  em- 
ployee. The  plaintiff  therefore  cannot  liy 
the  device  of  waiving  the  tort  committed  by 
the  elevator  operator  make  a  case  against 
the  government  of  implied  contract.  A 
party  may  in  some  cases  waive  a  tort;  that 
IS,  he  may  forbear  to  sue  in  tort,  and  sue  in 
contract,  where  the  matter  out  of  which  his 
claim  arises  has  in  it  the  elements  both  of 
contract  and  tort.  But  it  has  been  well  said 
that  "a  right  of  action  in  contract  cannot 
be  created  by  waiving  a  tort,  and  the  duty 
to  pay  damages  for  a  tort  does  not  imply  a 
promise  to  pay  them  upon  which  assumpsit 
can  be  maintained."  Cooper  v.  Cooper,  147 
Masa  370,  373,  17  N.  E.  892,  894.  If  the 
plaintiff  could  sue  the  elevator  employee  up- 
on an  implied  contract  that  due  care  should 
be  observed  by  him  in  managing  the  eleva- 
tor, it  does  not  follow  that  he  could  sue  the 
government  upon  implied  contract.  For 
under  existing  legislation  no  relation  of 
contract  could  arise  between  the  government 
and  those  who  chose  to  use  its  elevator.  It 
is  easy  to  perceive  how  disastrous  to  the 
operations  of  the  government  would  be  a 
rule  under  which  it  could  be  sued  for  torts 
committed  by  its  agents  and  employees  in 
Othe  management  of  its  property.  It  is  for 
^Oongrese   to    determine    in    all    such   cases 

*  wfaal  justice  requires  upon  the  part  of  the 
government.    If  ai^  exceptions  ought  to  bo 


made  to  the  general  rule  it  is  for  Congresa 
to  make  them. 

We  have  not  overlooked  the  allegation  In 
the  petition  that  the  plaintiff  entered  the 
elevator  "at  the  request  of  the  United 
States,  and  of  its  officers,  employees,  and 
duly  authorized  agents,  each  acting  within 
the  scope  of  his  authority."  This,  we  as- 
sume, means  at  most  only  that  the  plaintiff 
entered,  or  attempted  to  enter,  the  elevator 
with  the  assent  of  those  who  had  control 
of  it  and  of  the  building  in  which  it  was 
erected.  But  if  more  than  this  was  meant 
to  be  alleged ;  if  the  plaintiff  intended  to  al- 
ii^ an  express  or  affirmative  request  by 
officers  or  agents  of  the  United  States, — the 
case  would  not,  in  our  view,  be  changed;  for 
the  court  knows  that,  without  the  authority 
of  an  act  of  Congress,  no  officer  or  agent  of 
the  United  States  could,  in  writing  or  ver- 
bally, make  the  government  liable  to  suit 
by  r3ason  of  the  want  of  due  care  on  the 
part  of  those  having  charge  of  an  elevator 
m  a  public  building. 

We  are  of  opinion  that  this  case  is  one 
sounding  in  tort,  within  the  meaning  of  the 
act  of  1887,  and  therefore  not  maintainable 
in  any  court. 

The  judgment  of  the  Circuit  Court  tfit- 
miaeing  the  action  for  tcant  of  jurisdiction 
ia  affirmed, 

(188  U.  8.  410) 
DAVID    MARK    CUMMINQS  and    Qraoa 
Dunlap  Kennedy,  Appta., 

V. 

CITY  OP  CHICAGO. 

Jurisdiction  of  circuit  court — suit  mrisina 
under  Federal  Constitution  and  latDs—d%' 
rect  appeal  to  Supreme  Court — navigable 
icatera — state  authority  over — whe»  not 
superseded  by  Congress* 

1.  A  suit  iHileh  Involves  the  qnestton  of  tlie 
right  to  constmct  a  dock  In  a  navigable  river 
nnder  certain  acts  of  Congress  and  a  permit 
from  the  Secretary  of  War,  which  are  al- 
leged to  be  In  execution  of  the  power  of  Oon* 
greasy  under  the  Constitution,  over  the  navl* 
gable  waters  of  the  United  States,  Is  one 
arising  under  the  Constitution  and  laws  of 
the  United  States,  of  which,  under  the  act  at 
March  8,  1887.  chap.  378  (24  Stat. 
at  Is,  SS2),  as  corrected  by  the  act  of  Aofust 
18,  1888,  chap.  SM  (2S  Stat  at  L.  433,  U.  S. 
Comp.  SUt.  1901,  p.  506),  a  circuit  court  of 
the  United  SUtes  has  JurladlcUon  without 
diversity  of  eltlsenahlp. 

2.  A  suit  which  Involves  the  eonslderatlon  of 
queHtiona  relating  to  the  power  of  Congren* 
under  the  Constitution,  over  the  navigable 
waters  of  the  United  States,  is  one  which  In- 
volves the  construction  or  application  of  the 
Federal  Constitution,  within  the  meaning  of 
the  act  of  March  8,  1801  (26  Stat  at  U 
827,  chap.  617,  U.  8.  Oomp.  Stat  IMl,  p. 
M0),  authorising  dlraot  appeala  from  a  sir* 
cult  court  to  the  Supreme  Odort  of  the  UnlteA 
States. 

8.  The  authority  of  a  state  to  prohibit  the  evs^ 
tlon,  without  its  permission,  of  a  structore 
In  a  navigable  river  wholly  within  Its  limits^ 
was  not  superseded  by  the  provision  of  the 
river  and  harbor  act  of  March  8,  1899,  chapk, 
426,  I  10  (30  Stat  at  L.  1121,  1151,  U.  8. 
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Comp.  Stat.  1001,  p.  8B41),  that  it  shall  not 
be  lawful  to  erect  any  stmcture  in  a  naviga- 
ble riyer  except  on  plans  recommended  by  the 
chief  of  engrtneers  and  authorized  by  the  Sec- 
retary of  War. 

[No.  136.1 

Buhmitted    December    19,    1902.    Decided 
February  2S,  1909. 

k  PPEAL  from  the  Circuit  Court  of  the 
£m  United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  sustaining 
a  demurrer  to,  and  dismissing  for  want  of 
equity,  a  bill  to  enjoin  the  city  of  Chicago 
from  interfering  with  the  construction  of  a 
dock  in  the  Calumet  river.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeers.  Warren  B.  Wilson  and  8.  A. 
Lynde  for  appellants. 

Messrs.  Cluurles  IX.  Walkev  and  Henry 
Bohofield  for  appellee. 

^     Mr.  Justice  Harlan  delivered  the  opin- 
jion  of  the  court: 

•  *The  appellants,  citizens  of  Illinois, 
brought  this  suit  against  the  city  of  Chi- 
cago for  the  purpose  of  obtaining  a  decree 
restraining  the  defendant,  its  officers  and 
agents,  from  interfering  with  the  construc- 
tion of  a  dock  in  front  of  certain  lands 
owned  by  tlie  plaintiffs  and  situated  on  Cal- 
umet river,  within  the  limits  of  that  dty. 

The  dty  demurred  to  the  bill  upon  the 
ground  that  it  did  not  state  facts  entitling 
Uke  plaintiifs  to  the  relief  asked.  The  de- 
murrer was  sustained,  and  the  bill  was  dis- 
missed for  want  of  equi^. 

The  controlling  question  in  the  case  is 
whether  the  plaintins  have  the  right,  in  vir- 
tue of  certain  legislation  of  Congress  and 
of  certain  action  of  the  Secretary  of  War, 
to  which  reference  will  be  presentlv  made, 
to  proceed  with  the  proposea  work  m  disre- 
gara  of  an  ordinance  of  the  city  of  Chicago 
requiring  the  permission  of  its  department 
2  of  public  works  as  a  condition  precedent  to 
i|i  the  construction  of  any  dock  witbin  the  lim- 

*  ita*of  the  city.  The  plaintiffs  had  not  ob- 
tained any  permit  from  that  department. 

The  legislation  of  Congress  and  the  action 
of  the  Secretary  of  War  upon  which  the 
plaintiffs  rely  are  very  ftdly  set  forth  in  the 
bill,  and  are  as  follows: 

In  the  river  and  harbor  appropriation  act 
of  August  2d,  1882,  chap.  376,  will  be  found 
this  provision:  "Improving  harbor  at  Cal- 
umet, Illinois:  Continuing  improvement, 
thirty-five  thousand  dollars:  Provided, 
That  with  a  view  to  the  improvement  of  the 
Calumet  river,  in  the  state  of  Illinois,  from 
its  mouth  to  the  Fork  at  Calumet  lake,  the 
Secretary  of  War  shall  appoint  a  board  of 
engineers  who  shall  examine  said  river  and 
report  upon  the  practicability  and  the  best 
method  of  perfecting  and  maintaining  a 
channel  for  through  navigation  to  said  Fork 
at  Lake  Calumet,  adapted  to  the  passage  of 
the  largest  vessels  navigating  the  Northern 
and  Northwestern  Lakes,  limiting  and  locat- 
ing the  lines  of  channel  to  be  improved  by 
the  United  States,  and  of  docks  that  may  be 
constructed  by  private  individuals,  corpora- 


tions, or  otber  parties,  and  clearly  defining 
the  same  under  the  direction  of  the  chief  of 
engineers^  United  States  Army;  and  the 
SecretaxT  of  War  shall  report  to  Congress 
the  result  of  said  examination,  and  the  ea- 
timated  cost  of  the  proposed  improvement; 
also  what  legislation,  if  any,  is  necessary 
to  prevent  encroachments  being  made  or 
maintained  within  the  limits  of  the  channel 
designated  as  above  provided  for."  22 
Stat,  at  L.  194. 

Thereafter,  the  bill  alleges,  the  Secretary 
of  War  appointed  a  board  of  engineers,  who 
surveyed  the  river  and  defined  the  lines  of 
its  channel  and  of  docks  to  be  constructed, 
under  the  direction  of  said  chief  of  engi- 
neers; and  the  Secretary  of  War  thereafter 
reported  to  Congress  the  estimated  cost  of 
the  proposed  improvement. 

In   the   river   and   harbor  appropriation 
act  of  July  5th,  1884,  chap.  229,  this  provi- 
sion   was    inserted:      "Improving   Calumet 
River,    Illinois:     Continuing    improvement, 
fifty  thousand  dollars:     Provided,  however. 
That  no  part  of  said  sum  shall  be  expend- 
ed until  the  right  of  way  shall  have  been 
conveyed  to  the  United  States,  free  frome» 
expense,  and  the  United  States  shall  be  ful-^ 
ly*  released  from  all  liability  for  damagas* 
to  adjacent  property  owners,  to  the  satie- 
faction  of  the  Secretary  of  War."    23  Stat, 
at  L.  133,  143. 

Under  these  enactments,  the  bill  alleged, 
the  United  States  caused  a  plat  to  be  made 
establishing  the  channel  of  tne  river  and  its 
lines,  and  fixing  the  dock  lines  thereof. 
That  plat  was  approved  by  the  chief  of  en- 
gineers of  the  Army  and  was  duly  recorded 
in  the  recordar's  office  of  Cook  county. 

The  above  legislation  was  followed  by 
this  provision  in  the  river  and  harbor  act  of 
August  5th,  1886,  chap.  929:  ''Improving 
Calumet  River,  Illinois:  Continuing  im- 
provement, thirty  thousand  dollars;  of 
which  eleven  thousand  two  hundred  and  fif- 
ty dollars  a^^  to  be  used  between  the  Forks 
and  one-half  mile  east  of  Hammond,  Indi- 
ana; .  .  .  Provided,  however,  That  no 
part  of  said  sum,  nor  any  sum  heretofore 
appropriated,  exoept  the  said  eleven  thou- 
sand two  hundred  and  fifty  dollars,  for  the 
river  above  the  Forics,  shall  be  expended  un- 
til the  entire  right  of  way,  as  set  forth  in 
Senate  Eixecutive  Document  Number  Nine, 
second  session  Forty-seventh  Congress,  shall 
have  been  conveyed  to  the  United  States 
free  of  expense,  and  the  United  States  shall 
be  fully  released  from  all  liabiiity  for  dam- 
ages to  adjacent  property  owners,  to  the 
satisfaction  of  the  Secretary  of  War; 
,     .     ."    24  Stat,  at  L.  310,  326. 

Without  going  into  all  the  details  set 
forth  in  the  bill,  it  may  b?  assumed  that 
the  deeds  of  conveyance  which  the  above 
acts  of  1884  and  1886  required  to  be  made 
to  the  United  States  were  in  fact  made  and 
accepted. 

The  bill  alleges  that  the  United  States  by 
its  duly  authorised  officials  thereafter  en* 
tered  upon  the  improvement  of  Calumet 
river  in  accordajice  with  the  surveys  and 
plans  adopted  by  the  diief  of  engineers  of 
the  United  States  Army^  and  "thereby  «« 
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tabliBhed  mid  do<^  or  channel  line  on  the 
west  lint  of  said  river  in  the  manner  and 
form  shown  by  said  plat  approved  by  the 
■aid  ehief  of  en^^neers,  and  filed  for  record 
as  aforesaid." 

By  the  7th  section  of  the  river  and  harbor 

act  of  Congress  approved  September  19th, 

1890,  chap.  907,  it  was  provided:     "That  it 

^  shall  not  be  lawful  to  build  any  wharf,  pier, 

^dolphin,  boom,  dam,  weir,  breakwater,  bulk- 

•  head,  letty,  or  structure  of ^any  kind  outside 
eatablished  harbor  lines,  or  in  any  navigable 
waters  of  the  United  States  where  no  har- 
bor lines  are  or  may  be  establiahed,  with- 
out the  permisdion  of  the  Secretary  of  War, 
in  any  port,  roadstead,  haven,  harbor,  navi- 

guble  nver,  or  other  waters  of  the  United 
tates,  in  such  manner  as  shall  obstruct  or 
impair  navigation,  commeroe,  or  anchorage 
of  said  waters,  and  it  shall  not  be  lawful 
hereafter  to  commence  the  construction  of 
any  bridge,  bridge-draw,  bridge  piers  and 
abutments,  oauseway,  or  other  works  over 
m*  in  anv  port,  road,  roadstead,  haven,  har- 
bor, navigable  river,  or  navigable  waters  of 
the  Unit^  States,  under  any  act  of  the  leg- 
islative assembly  of  any  state,  until  the  lo- 
cation and  plan  of  such  bridge  or  other 
works  have  been  submitted  to  and  approved 
hv  the  Secretary  of  War,  or  to  excavate  or 
fill,  or  in  any  manner  to  alter  or  modify  the 
course,  location,  condition,  or  capacity  of 
the  channel  of  said  navigable  water  of  the 
United  States,  unless  approved  and  autfaor- 
ifed  bv  the  Secretary  of  War:  Provided, 
That  this  section  shall  not  apply  to  any 
bridse,  brid^-draw,  bridge  piers,  and  abut- 
ment the  construction  of  ^iiich  has  been 
heretofore  duly  authorized  by  law,  or  be  so 
oonstrued  as  to  authorize  the  construction 
of  any  bridge,  drawbridee,  bridge  piers  and 
abutments,  or  other  woncs,  under  an  act  of 
th»  legislature  of  any  state,  over  or  in  any 
stream,  port,  roadstead,  haven,  or  harbor, 
or  other  navigable  water  not  wholly  within 
the  limits  of  such  state."  26  Stat  at  L. 
426,  454. 

Then,  by  the  10th  section  of  the  river  and 
harbor  act  of  March  Sd,  1899,  chap.  426,  it 
was  provided:  **That  the  creation  of  any 
obstruction  not  afihrmatively  authorized  by 
Congress,  to  the  navigable  capacity  of  any 
of  the  waters  of  the  United  States,  is  hereby 
prohibited;  and  it  shall  not  be  lawful  to 
build,  or  commence  the  building  of,  any 
wharf,  pier,  dolphin,  boom,  weir,  breakwa- 
ter, bulkhead,  jetty,  or  other  structures  in 
any  port,  roadstead,  haven,  harbor,  canal, 
navigable  river,  or  other  water  of  the 
United  States,  outside  established  harbor 
lines,  or  where  no  harbor  lines  have  been 
established,  except  on  plans  recommended 
by  the  chief  of  eiudneers  and  authorized  by 
Mthe  Secretary  of  War;  and  it  shall  not  be 
9  lawful  to  excavate  or  fill,  or  in  any  manner 

*  to  alter  or  modify  the  course,  location,^con- 
dition,  or  capacity  of,  any  port,  roadstead, 
haven,  harbor,  canal,  lake,  harbor  of  refu^re, 
or  indosure  within  the  limits  of  any  break- 
water, or  of  the  channel  of  any  navigable 
water  of  the  United  States,  unless  the  work 
ha3  been  recommended  by  the  chief  of  en- 
gineers and  authorized  by  the  Secretary  of 


War  prior  to  beginnlnff  the  same.**  ^ 
Stat,  at  L.  1121,  1151  (  U.  S.  Comp.  Sts*. 
1901,  p.  3541). 

8ubsec|uently,  the  plaintiffs  and  the  Calu- 
met Gram  ft  Elevator  Coxnpany — ^the  latter 
also  owning  land  on  the  Calumet  river  in 
front  of  which  the  proposed  new  dock  would 
be  built— caused  plans  of  the  dock  to  bs 
^pared  and  submitted  to  the  Secretary  of 
War  and  the  chief  of  engineers  of  the  Army, 
and  application  was  made  to  the  former  for 
permission  to  rebuild  the  dock  along  the 
front  of  their  lands  on  Calumet  river  as 
shown  by  those  plans. 

lliose  plans  were  approved  by  the  United 
states  engineer  stationed  at  Chicago,  and 
were  suroe^uently  recommended  by  the 
chief  of  engineers  of  the  Army.  The  Secre- 
tary thereupon  issued  and  delivered  to  the 
plaintiffs  and  the  Orain  &  Elevator  Com* 
pany  the  following  instrument: 

Whereas,  by  i  10  of  an  act  of  Congress, 
approved  March  3d,  1899,  entitled  "An  Act 
Makinff  Appropriations  for  the  Construc- 
tion, Repair,  and  Preservation  of  Certain 
Public  Works  on  Rivers  and  Harbors,  and 
for  Other  Purposes,"  it  is  provided  that  it 
shall  not  be  lawful  to  build,  or  commence 
the  building  of,  any  wharf,  pier,  dolphin, 
boom,  weir,  breakwater,  bulkhead,  jetty,  or 
other  structures  in  any  port,  roadstead, 
haven,  harbor,  canal,  navigable  river,  or 
other  wnter  of  the  United  States,  outside 
established  harbor  lines,  or  where  no  harbor 
lines  have  been  established,  except  on  plans 
recommended  bv  the  chief  of  engineers  and 
authorized  by  the  Secretary  of  War;  and  it 
shall  not  be  lawful  to  excavate  or  fill,  or  la 
any  manner  to  alter  or  modify  the  course, 
location,  condition,  or  capacity  of,  any  port, 
roadstead,  haven,  harbor,  canal,  lake,  nar^ 
bor  of  refuge,  or  inclosure  within  the  limits 
of  any  bretdc water,  or  of  the  channel  of  any 
navigable  water  of  the  United  States,  un- 
less the  work  has  been  recommended  by  the 
chief  of  engineers  and  authorized  by  the 
Secretary  of  War  prior  to  beginning  the  9 
same;  and  whereas,  u.  M.  Cummin^^,  as  ex- j 
ecutor  of  the  estate  of  C.  R.*Cumming8,  and* 
the  Calumet  Grain  &  Elevator  Company 
have  applied  to  the  Secretary  of  War  for 
permission  to  rebuild  the  dock  in  front  of 
that  part  of  block  108,  in  sections  6  and  6, 
T.  37,  R.  15,  E.,  frontinjg  on  Calumet  river, 
south  of  95th  street,  Chicago,  Illinois,  along 
the  lines  shown  on  the  attached  plans, 
which  have  been  recommended  by  the  diief 
of  engineers;  now,  therefore,  this  is  to  cer^ 
tify  that  the  Secretary  of  War  hereby  gives 
unto  said  D.  M.  Cummings,  as  executor  of 
the  estate  of  C.  R.  Cummings,  and  the  Cal- 
umet Grain  k  Elevator  Company  permissioii 
to  rebuild  the  dock,  at  said  place,  along  ths 
lines  shown  on  said  pl&i>B»  subject  to  ths 
following  condition:  That  the  work  herein 
permitted  to  be  done  shall  be  subject  to  ths 
supervision  and  approval  of  the  enginssr 
officer  of  the  United  States  Army  in  aiargs 
of  the  locality. 

Witness  my  hand  this  12th  day  of  ICay» 
1900.  Elihu  Root, 

Secretary  of  War. 
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The  bin  then  alleged^ 

That  after  the  grajiting  of  peradsaion  by 
the  Secretajry  of  War  the  pUuntiffs  became 
entitled,  in  virtue  of  that  permission  and 
the  provision  of  the  act  of  March  3d,  1899, 
to  build  the  i>ropo9ed  dock  in  front  of  their 
premises,  subject  only  to  the  condition  that 
the  work  should  be  under  the  supervision 
and  be  approved  by  the  en^neer  officer  of 
the  Army  m  charge  of  the  K>cality; 

That  after  the  action  of  the  Secretary  of 
War  they  entered  into  a  contract  for  the 


Imildlng  of  the  dock,  and  were  engaged  in  'process  of  law,  and  a  taking  thereof  for* 


the  prosecution  of  the  work  when,  about 
the  16th  of  October,  1900,  the  city  of  Chi- 
cago, by  its  officers  and  argents,  put  a  stop 
to  the  work  by  force  and  threats,  asserting 
that  it  could  not  be  prosecuted  unless  a  per- 
mit therefor  be  issued  by  its  department  of 
public  works; 

That  this  action  of  the  city  was  taken 
pursuant  to  certain  ordinances  theretofore 
passed  by  the  city  council,  and  which  made 
it  the  duty  of  the  city's  harbor  master  to 
require  all  parties  engaged  in  repairing,  re- 
newing, altering,  or  constructing  any  dock 
within  the  city  to  produce  such  permit,  and 
in  default  thereof  to  cause  the  arrest  of  any 
t.  parties  encaged  in  the  work  and  the  remov- 
;j|  al  of  the  dodc ; 

«  *That  the  engineer  officer  in  the  depart- 
ment of  public  works  of  the  city,  having 
agreed  that  the  cit^r  had  no  power  to  inter- 
fere with  the  plaintiffs  or  prevent  the  build- 
ing of  said  dock  by  them,  agreed  that  the 
woik  should  not  be  interfered  with  by  the 
elty  or  its  agents; 

That  the  plaintiffs  thereupon  resimied 
the  construction  of  the  dock,  but  they  were 
again  stopped  by  the  city  through  its  police, 
and  plaintiffs'  contractors,  a^ios,  ana  serv- 
ants were  forced  to  discontinue  the  work, 
being  threatened  with  arrest  and  violence  if 
thev  should  attempt  to  continue  it  further; 

That  the  ciiy  bjr  its  officers  and  asents 
liaa  notified  the  plaintiffs  that  they  will  not 
be  permitted  to  oontinue  the  work  or  to 
build  the  dock  in  front  of  their  premises, 
notwithstanding  the  permission  or  author- 
ity given  to  them  by  the  Secretary  of  War, 
And  that,  by  ita  police,  it  would  forcibly 
prevent  the  building  thereof,  arrest  those 
engaged  in  doing  the  work,  and  remove  any 
dock  built;  and. 

That  the  city  wholly  refuses  to  recognize 
the  permission  and  authori^  given  the 
plaintiffs  by  the  Secretary  of  War  to  build 
said  dock,  and  their  right  "under  the  Con- 
stitution and  laws  of  the  United  States,  and 
more  particularly  under  the  said  act  of 
Congress  of  March  3d,  1899,  to  build  it  by 
virtue  of  the  said  authority  and  permission 
granted  by  the  Secretary  of  War  and  the 
approval  and  recommendation  of  the  plana 
therefor  by  the  chief  of  engineers  of  the 
United  States  Army;" 

That,  in  view  of  the  action  taken  by  the 
city  and  its  police,  they  fear  that  attempts 
to  continue  their  work  will  necessarily  be 
futile  and  lead  to  breaches  of  the  peace  and 
conflicts  between  the  men  engaged  in  the 
work  and  the  police  of  the  city  of  Chicago; 
And  thr.f  the  right  to  build  said  dock  in 


front  of  their  pranises  in  aooordanoe  with 
the  permission  and  authority  given  them 
by  the  Secretaiy  of  War  and  on  the  lines 
recommended  by  the  chief  of  engineers  and 
within  the  dock  line  established  by  said  sur- 
vey and  by  the  deed  to  the  United  States  is 
a  property  right,  which  the  plaintiffs  have 
as  the  owners  of  the  premises  and  of  the 
land  upon  which  the  dock  is  to  be  built,  and 
that  the  action  of  the  city  in  thus  prevent- 
ing the  buildinff  of  the  dock  is  a  taking  of  qb 
the  property  of  the  plaintiffs  "without  duej 


public  use  without  just  compensation,  in 
violation  of  the  6th  Amendment  of  tiie  Con- 
stitution of  the  United  States." 

The  relief  asked  was  a  decree  enjoining 
the  city,  its  agents  and  officers,  from  inter- 
fering with  the  building  of  the  dock,  and 
that  upon  the  final  hearing  of  the  cause  it 
be  adjudged  and  decreed  that  under  the 
acts  of  Congress  the  plaintiffs  have  the 
right,  by  virtue  of  the  permission  cp-anted 
by  the  Secretary  of  War,  to  build  the  dock 
on  the  lines  shown  by  the  plans  recom- 
mended by  the  chief  of  engineers,  and  that 
the  cit^  of  Chicago  has  no  riffht,  power,  orks 
authority  to  intenere  therewiUi.  ^ 

•l.  We   hold   that  the  circuit  court  had* 
Jurisdiction  in  this  case.    That  the  parties, 
plaintiffs  and  defendant,  are  citizens  of  the 
same  state  is  not  sufficient  to  defeat  the  ju-o 
risdiction;  for  by  the  act  of  March  3d,  1887,^ 
chap.  373,  as  corrected  by  the  act  of* August* 
13tb,    1888,   chap.   806,    the  circuit  courts 
have  jurisdiction,  without  reference  to  the 
citizenship  of  the  parties,  of  suits  at  com- 
mon law  or  in  equity  arising  under  the  Con- 
stitution or  laws  of  the  United  Statea     24 
Stat  at  L.  552 ;  25  SUt.  at  L.  4SZ  (U.  S. 
Comp.    Stat    1901,   p»   508).     The    present 
suit  does  arise  under  the  Constitution  and 
laws    of    the    United    States,   because    the 

Slaintiffs  base  their  right  to  construct  the 
ock  in  question  upon  the  Constitution  of 
the  United  States,  as  well  as  upon  certain 
acts  of  Congress  and  the  permit  (so  called) 
of  the  Secretary  of  War, — which  legislative 
enactments  and  action  of  the  Secretaij  of 
War  were,  it  is  alleged,  in  execution  of  the 
power  of  Con^ss,  under  the  Constitution, 
over  the  navigable  waters  of  the  United 
States.  Clearly,  such  a  suit  is  one  arising 
under  the  Constitution  and  laws  of  the 
United  States.  That  it  is  a  suit  of  that 
character  appears  from  the  bill  itself.  The 
allegations  which  set  forth  a  Federal  right 
wore  necessary  in  order  to  set  forth  the 
plaintiffs'  cause  of  action. 

2.  The  appeal  was  properly  taken  directly 
to  this  court>  since  by  the  act  of  March  3d, 
1891,  chap.  517,  this  court  has  jurisdiction 
to  review  the  judgment  of  the  circuit  court 
in  any  case  involving  the  construction  or 
application  of  the  ConsUtutioii  of  the 
United  Statea  26  Stat  at  L.  827  (U.  a 
Comp.  Stat  1901,  p.  649).  The  present 
case  belongs  to  that  class;  for  it  involves 
the  consideration  of  questions  relating  to 
the  power  of  Congress,  under  the  Constitii- 
tion,  over  the  navigable  waters  of  the 
United  SUtes. 

8.  We  come  now  to  the  merits  of  the  suit 
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as  discloeed  by  the  bill.  The  general  prop- 
osition upon  which  the  plaintins  base  their 
right  to  relief  is  that  tluB  United  States,  by 
the  acts  of  Congress  referred  to,  and  by 
what  has  been  done  under  those  acts,  has 
taken  "possession"  of  Calumet  river,  and, 
80  far  as  the  erection  in  that  river  of  struc- 
tures such  as  bridges,  docks,  piers,  and  the 
like  is  concerned,  no  jurisdiction  or  author- 
ity whatever  remains  with  the  local  author- 
ities. In  a  sense,  but  only  in  a  limited 
sense,  the  United  States  has  taken  posses- 
sion of  Calumet  river,  by  improving  it,  by 
causing  it  to  be  surveyed,  and  by  establish- 
ing lines  beyond  which  no  docK  or  other 
Jj  structure  shall  be  erected  in  the  river  with- 
^  out  the  approA^  or  consent  of  the  Secretary 
*  of  War,  to  whom  has  been* committed  the 
determination  of  such  questions.  But  Con- 
gress has  not  passed  any  a£t  under  which 
garties,  having  simply  the  consent  of  the 
ecretary,  may  erect  structures  in  Calumet 
river  without  reference  to  the  wishes  of  the 
ntate  of  Illinois  on  the  subject.  We  say  the 
state  of  Illinois,  because  it  must  be  as- 
sumed, under  the  allegations  of  the  bill, 
that  the  ordinances  of  the  city  of  Chicago 
making  the  approval  of  its  department  of 
public  works  a  condition  precedent  to  the 
right  of  anyone  to  erect  structures  in  navi- 
gable waters  within  its  limits  are  consist- 
ent with  the  Constitution  and  laws  of  that 
state,  and  were  passed  under  authority  con- 
ferred on  the  city  by  the  state. 

Calumet  river,  it  must  be  remembered,  is 
entirely  within  the  limits  of  Illinois,  and 
the  authority  of  the  state  over  it  is  plenary, 
subject  only  to  suoh  action  as  Congress  may 
lake  in  execution  of  its  power  under  the 
Constitution  to  regulate  commerce  among 
the  several  states.  That  authority  has  been 
exercised  by  the  state  ever  since  it  was  ad- 
mitted into  the  Union  upon  an  equal  foot- 
ins  ^vith  the  orinnal  states. 

In  Escanaba  d  L,  M,  Transp,  Co.  v.  Chi' 
cago,  107  U.  S.  678,  683,  27  L.  ed.  442,  445, 
2  Sup.  Ct.  Rep.  185,  188,  the  question  was 
as  to  the  validity  of  regulations  made  by 
the  city  of  Chicago  in  reference  to  the  clos- 
ing, between  certain  hours  of  each  day,  of 
bridges  across  the  Chicago  river.  Those 
regulations  were  alleged  to  be  inconsistent 
with  the  power  of  Congress  over  interstate 
commerce.  This  court  said:  "The  Cliica- 
ffo  river  and  its  branches  must,  therefore, 
be  deemed  navigable  waters  of  the  United 
States,  over  which  Congress  under  its  com- 
mercial power  may  exercise  control  to  the 
extent  necessary  to  protect,  preserve,  and 
improve  their  free  navigation.  But  the 
states  have  full  power  to  regulate  within 
their  limits  matters  of  internal  police,  in- 
cluding; in  that  general  designation  what- 
ever will  promote  the  peace,  comfort,  con- 
venience, and  prosperity  of  their  people. 
This  power  embraces  the  construction  of 
roads,  canals,  and  bridges,  and  the  estab- 
lishment of  ferries,  and  it  can  generally  be 
exercised  more  wisely  by  the  states  than  by 
a  distant  authority.  They  are  the  first  to 
see  the  importance  of  such  means  of  inter- 
nal communication,  and  are  more  deeply 
eonoerned  than  others  in  their  wise  manage- 


ment. Illinois  is  more  immediately  af-Q 
fected  by  the  bridges  ovwr  the  Chicago*rlvwr*' 
and  its  branches  uian  any  other  state,  and 
is  more  directly  concerned  for  the  prosper- 
ity of  the  city  of  Chicago,  for  the  conven- 
ience and  comfort  of  its  inhabitants,  and 
the  growth  of  its  commerce.  And  nowhere 
could  the  power  to  control  the  bridges  in 
that  city,  their  construction,  form,  and 
strength,  and  the  size  of  their  draws,  and 
the  manner  and  times  of  using  them,  be  bet- 
ter vested  than  with  the  state,  or  the  ao- 
thorities  of  the  city  upon  whom  it  has  de- 
volved that  duty.  When  its  power  is  exer- 
cised so  as  to  unnecessarily  obstruct  the 
navigation  of  the  river  or  its  branches,  Con- 
gress may  interfere  and  remove  the  obstruc- 
tion. If  the  power  of  the  state  and  that  of 
the  Federal  government '  come  in  conflict, 
the  latter  must  control  and  the  former 
yield.  This  necessarily  follows  from  the 
position  given  by  the  Constitution  to  legis- 
lation in  pursuance  of  it,  as  the  supreme 
law  of  the  land.  But  until  Congress  acts 
on  the  subject^  the  power  of  the  state  over 
bridges  across  ita  navigable  streams  is  pl^ 
nary.  This  doctrine  has  been  reccgnized 
from  the  earliest  period,  and  approved  in 
repeated  cases,  the  most  notable  of  which 
are  Willson  v.  Black  Bird  Creek  Marsh  Co. 
2  Pet  245,  7  L.  ed.  412,  decided  in  1829,  and 
Gilman  v.  Philadelphia,  3  Wall.  713,  18  L. 
ed.  06,  decided  in  1865." 

To  the  same  effect  is  the  recent  decision 
in  Ijoke  Shore  d  M,  8,  R,  Co,  v.  Ohio,  166 
U.  S.  365,  366,  368,  41  L.  ed.  747,  748,  17 
Sup.  Ct  Rep.  357.  See  also  Car  dwell  ▼. 
A^mcrican  River  Bridge  Co.  113  U.  S.  205, 
28  L.  ed.  959,  5  Sup.  Ct.  Rep.  423,  and 
Uuse  V.  Clover,  119  U.  S.  543,  30  L.  ed« 
487,  7  Sup.  Ct  Rep.  813. 

Did  Congress,  in  the  execution  of  its  pow- 
er under  the  Constitution  to  regulate  in* 
terstate  commerce,  intend  by  the  legislation 
in  question  to  supersede,  for  every  purpose, 
the  authority  of  Illinois  over  the  erection 
of  structures  in  navigable  waters  wholly 
within  its  limits?  Did  it  intend  to  declare 
that  the  wishes  of  Illinois  in  respect  of 
structures  to  be  erected  in  such  waters  need 
not  be  regarded,  and  that  the  assent  of  tha 
Secretary  of  War,  proceeding  under  the 
above  acts  of  Congress,  was  alone  sufficient 
to  authorize  such  structures? 

These  questions  were  substantially  an- 
swered by  this  court  in  Lake  Shore  d  M.  8. 
K,  Co.  V.  Ohio,  165  U.  S.  366,  368,  41  L.  ed. 
748,  17  Sup.  Ct  Rep.  357,  358,  decided  in 
1807.  That  case  required  a  construction  of  a 
the  5th  and  7th  sections  of  the  river  and^ 
harbor  act  of  September  19th,*  1890,  upon* 
which  sections  the  plaintiffs  in  this  cajse 
partly  rely.  In  that  case  this  court  said: 
**The  contention  is  that  the  statute  in  ques- 
tion manifests  the  purpose  of  Congress  to 
deprive  the  several  states  of  all  authority 
to  control  and  regulate  any  and  evexj 
structure  over  all  navigable  streams,  al- 
though they  be  wholly  situated  within  their 
territory.  That  full  power  resides  in  the 
states  as  to  the  erection  of  brides  and  other 
works  in  navigable  streams  wholly  within 
their  jurisdiction,  in  the  absence  of  the  a:- 
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b^  Congress  of  authoritjr  to  the  con- 
trary, IS  Gondusivelj  determined.  .  .  . 
The  mere  delgation  to  the  Secretary  of  the 
right  to  determine  whether  a  structure  au- 
thorized by  law  has  been  so  built  as  to  im- 
pede commerce,  and  to  direct,  when  reason- 
ably necessaiy,  its  modification  so  as  to  re- 
move such  impediment,  does  not  confer  upon 
that  officer  power  to  eive  original  authority 
to  build  briciges,  nor  does  it  presuppose  that 
Congress  conceived  that  it  was  lodging  in 
the  Secretary  power  to  that  end.  .  .  . 
The  mere  delegation  of  power  to  direct  a 
change  in  lawful  structures  so  as  to  cause 
them  not  to  interfere  with  commerce  can- 
not be  construed  as  conferring  on  the  officer 
named  the  right  to  determine  when  and 
where  a  bridge  may  be  built."  Referring  to 
the  7th  section  of  the  act  of  1890,  the  court 
said:  "The  language  of  the  7th  section 
makes  clearer  Hdb  error  of  the  interpreta- 
tion relied  on.  The  provision  that  it  shall 
not  be  lawful  to  thereafter  erect  any  bridge 
'in  any  navigable  river  or  navigable  waters 
of  the  United  States,  under  any  act  of  the 
legislative  assembly  of  any  state,  until  the 
location  and  plan  of  such  bridge  .  •  . 
have  been  submitted  to  and  approved  by  the 
Secretary  of  War,'  contemplated  that  the 
function  of  the  Secretary  should  extend  only 
to  the  form  of  future  structures,  since  the 
act  would  not  have  provided  for  the  future 
erection  of  bridges  under  state  authority  if 
its  very  purpose  was  to  deny  for  the  future 
all  power  in  the  states  on  the  subject. 
.  •  .  The  construction  claimed  for  the 
statute  is  that  its  purpose  was  to  deprive 
the  stsJtes  of  all  power  as  to  every  stream, 
•ven  those  wholly  within  their  borders, 
whilst  the  very  words  of  the  statute,  saying 
that  its  terms  should  not  be  construed  as 
e  conferring  on  the  states  power  to  give  au- 
Qthority  to  build  bridges  on  streams  not 
•  wholly  within  their  limits, •by  a  negative 
pregnant  with  an  affirmative,  demonstrate 
that  ihe  object  of  the  act  was  not  to  deprive 
the  several  states  of  the  authority  to  con- 
sent to  the  erection  of  bridges  over  navi^- 
ble  waters  wholly  within  their  territory.*^ 

The  decision  in  Lake  Shore  d  M.  8.  IL  Co. 
▼.  Ohio  was  rendered  before  the  passage  of 
the  river  and  harbor  act  of  1899.  But  the 
10th  section  of  that  act,  npon  which  the 
permit  of  the  Secretary  of  War  was  based, 
IS  not  so  worded  as  to  compel  the  conclusion 
that  Congress  intended,  bv  that  section,  to 
ignore  altogether  the  wishes  of  Illinois  in 
respect  of  structures  in  navigable  waters 
that  are  wholly  within  its  limits.  We  may 
assume  that  Congress  was  not  unaware  of 
the  decision  of  the  above  case  in  1897  and 
of  the  interpretation  placed  upon  ezistins 
legislative  enactments.  If  it  had  intended 
by  the  act  of  1899  to  assert  the  power  to 
take  under  national  control,  for  every  pur- 
pose, and  to  the  fullest  possible  extent,  the 
erection  of  structures  in  the  navigable  wa- 
ters of  the  United  States  that  were  wholly 
within  the  limits  of  the  respective  states, 
and  to  supersede  entirely  the  authority 
which  the  sU-tes,  in  the  absence  of  any  ac- 
tion bv  Congress,  have  in  such  matters,  such 
*  radical  departure  from,  the  previous  pol- 


icy of  the  government  would  have  been  man- 
ifested by  clear  and  explicit  language.  In 
the  absence  of  such  lancniage  it  should  not 
be  assumed  that  any  such  departure  was  in- 
tended. 

We  do  not  overlook  the  long-settled  prin- 
ciple that  the  power  of  Congress  to  regulate 
commerce  among  the  states  "is  complete  in 
itself,  may  be  exercised  to  its  utmost  ex- 
tent, and  acknowledges  no  limitations  other 
than  are  prescribed  in  the  Constitution." 
Gibbons  v.  Ogden,  9  Wheat  1,  196,  6  L.  ed. 
23,  70;  Brovm  v.  Ma/ryla/nd,  12  Wheat,  419, 
446,  6  L.  ed.  678,  688;  Brown  v.  Houston, 
114  U.  S.  630,  29  L.  ed.  260,  6  Sup.  Ct  Rep. 
1091.  But  we  will  not  at  this  time  make 
any  declaration  of  opinion  as  to  the  full 
scope  of  this  power,  or  as  to  the  extent  to 
which  Congress  may  go  in  the  matter  of  the 
erection,  or  authorizing  the  erection,  of 
docks  and  like  structures  in  navigable  wa- 
ters that  are  entirely  within  the  territorial 
limits  of  the  several  states.  Whether  Con- 
gress may,  against  or  without  the  expressed 
will  of  a  state,  give  affirmative  authority  ton 
private  parties  to  erect  structures  in  sadi$ 
waters,  it  is  not  necessary  in* this  cass  to*^ 
decide.  It  is  only  necessary  to  say  that  the 
act  of  1899  does  not  manifest  the  purpose 
of  Congress  to  go  to  that  extent  under  the 
power  to  regulate  foreign  and  interstate 
commerce  and  thereby  to  supersede  the 
original  authority  of  the  states.  The  effect 
of  that  act,  reasonaly  interpreted,  is  to 
make  the  erection  of  a  structure  in  a  naii- 
gable  river,  within  the  limits  of  a  state,  de- 
pend upon  the  concurrent  or  joint  assent  of 
both  the  national  government  and  the  state 
government.  The  Secretary  of  War,  acting 
under  the  authority  conferred  by  Congress, 
may  assent  to  the  erection  by  private  par- 
ties of  such  a  structure.  Without  such  as- 
sent the  structure  cannot  be  erected  by 
them.  But  under  existing  legislation  they 
must,  before  proceeding  under  sudi  an  au- 
thority, obtain  also  the  assent  of  the  state 
acting  by  its  constituted  agencies. 

For  the  reasons  stated,  the  judgment  of 
the  Curouit  Court  is  affirmed. 


(188  U.  S.  431) 
CALUliiBT   GRAIN   ft  ELEVATOR  COM- 
PANY, Appt., 

9, 

CITY  OF  CHICAGO. 

Juriedietion  of  eireuii  court — euii  arieing 
under  Federal  Conetitution  and  lawe-^ 
direct  appeal  to  Supreme  Court — navigo' 
hie  waters — state  authority  over-^when 
not  superseded  by  Congress. 

This  case  is  governed  bj  the  decialoB  In  (Hns- 
mings  v.  Ohioago,  ante,  472. 

[No.  135.1 

Submitted    December    19,     1902.    Decided 
February  23f  1905. 

APPEAL  from   the  Circuit  Court  of  the 
United  8Utes  for  the  Northern  District 
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•f  Illinois  ta  review  a  judgment  sustaining 
a  demurrer  to,  and  dismissing  for  want^ 
equity,  a  bill  to  enjoin  the  city  of  Chicago 
mm  interfering  with  the  construction  of  a 
dock  in  the  Calumet  rirer.    Affirmed. 

Messrs.  Warren  B.  Wilson  and  S.  A. 
Iiyade  for  appellant. 

Messrs.  Oliarles  M.  Walker  and  Hewry 
Sohofield  for  appellee. 

lir.  Justice  Harlan  deliTered  the  opin- 
ion of  the  court: 

Tliis  case  relates  to  the  eonstruction  of  a 
dock  in  Calumet  riyer,  on  or  in  front  of  land 
belonging  to  the  appellant.  The  facts  upon 
which  that  company  principally  bases  its 
claims  for  relief  are  tnose  upon  which  the 
plaintiffs  relied  in  Cummings  r.  Chicago, 
lust  decided.  187  U.  S.  — ,  ante,  472, 23  Sup. 
Ct.  Rep.  472.  Upon  the  authority  of  the  de- 
dsion  in  that  case,  the  judgment  m  this 
is  affirmed. 


(188  U.  &  482) 

UNITED  STATES,  A^pi^ 

JAME8  A.  RICEERT,  as  County  Treas- 
urer in  and  for  Roberts  County,  Sooth 
Dakota. 

tudian  allottees — state  tamaiion  of — eqwte^ 
tlo  relief  against. 

1.  A  state  may  not  tax  lands  allotted  to  In- 
dians la  seyeralty,  under  the  act  of  Febm* 
ary  8.  1887  (24  Stat,  at  L.  889,  chap.  UO), 
the  Sth  section  of  which  requirss  the  United 
States  to  hold  such  lands  In  trust  for  the 
allottees  for  twenty-flve  years,  when,  onless 
the  time  ahall  be  extended  by  the  President; 
they  6l.all  be  cooveyed  free  from  any  charfe 
er  enaimbrance,  and  declares  that  any  coo- 
Tiyance  thereof,  or  any  contract  touching 
the  same,  before  the  expiration  of  such 
period,  shall  be  absolutely  null  and  Told. 

%.  Permanent  improyements  on  lands  allotted 
to  Indians  in  seyeralty,  under  the  act  of  Feb- 
ruary 8.  1887  (24  Stat,  at  L.  889,  chap. 
119),  the  3th  section  of  which  requires  the 
United  States  to  hold  such  lands  in  tmst  for 
the  allottees  for  twenty-five  years,  and  then, 
unless  the  time  shall  be  extended  by  the  Pres- 
ident, conyey  the  fee  free  flom  any  charge  or 
incumbrance,  cannot  be  taxed  by  a  state  as 
personal  property. 

S.  Cattle,  horsea  end  other  property  of  like 
character  famished  by  the  United  States  to 
Indian  allottees,  under  the  act  of  February 
8,  1887  (24  Stat  at  L.  889,  chap.  119),  in 
order  to  enable  them  to  maintain  themselves 
while  the  land  should,  under  |  6  of  that  act, 
be  held  In  trust  by  the  United  States  for 
their  sole  use  and  benefit,  are  not  subject  to 
state  taxation. 

4.  The  United  States  has  such  an  Interest  In 
preventing  the  taxation  by  a  state  of  per- 
manent Improvements  on,  and  personal  prop- 
erty used  in  the  cultivation  of,  lands  al- 
lotted to  Indians  In  severalty,  under  the  act 
of  February  8,  1887  (24  Stat  at  L.  889,  chap. 
119),  the  5th  section  of  which  requires  the 
United  States  to  hold  such  lands  in  trust  for 
the  allottees  for  twenty-five  years,  and  then 
convey  the  fee  free  of  all  encumbrance,  as 
entitles  It  to  maintain  a  suit  In  equity  to  r^ 
strain  the  collectloa  of  such  tax. 

T  V.  See  Indiana,  vol.  27,  Cent.  Dig.  %  64. 
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6.  The  United  States  has  no  such  prompt  and 
efllcaclotts  remedy  at  law  as  will  deprive  It 
of  the  right  to  equitable  relief  against  the 
unlawful  taxation  by  a  state  of  permanent 
improvements  upon,  snd  peraonaJ  property 
used  in  the  cultivation  of,  lands  allotted  to 
Indians  In  severalty,  under  the  act  of  Febru- 
ary 8,  1887  (24  Stat  at  L.  889,  chap.  119), 
the  5th  section  of  which  requires  the  United  ' 
States  to  hold  such  lands  In  trust  for  the  al- 
lottees for  twenty-five  years,  and  then  convey 
the  fee  free  of  all  encumbrance. 

[No.  216.] 

Argued    January    28,   29,    190S.    DsMed 
February  23,  190S. 

N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  tha 
Eighth  Circuit  presenting  questions  as  to 
the  right  of  a  state  to  tax  Indian  allottessi 
and  the  right  of  the  Federal  government  to 
equitable  relief  against  such  taxation.  Tho 
fourth  question  answered  in  the  affirmatrrs^ 
and  the  first,  second,  third,  and  fifth  fua^ 
tions  in  the  negatiTe. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  €^enera^  Vam  Da- 
▼aater  and  if  r.  Joseph  R.  Webster  for  ap 
pellant. 

Messrs.  A.  B.  Xittvedca  and  Wtarem 
D.  Iiaae  for  appellee. 

Mr.  Justice  Harlan  deliyersd  the  opin* 
ion  of  the  court: 

This  suit  was  instituted  under  the  dire^ 
tion  of  the  Attomej  General  of  the  Unitad 
States,  for  the  purpose  of  restraining  tfaa 
collection  of  taxes  alleged  to  be  due  tha 
county  of  Roberts,  8ou&  Dakota,  in  respeet 
of  certain  permanent  improyements  on,  and 
personal  property  used  in  the  eultiration  of, 
lands  in  that  county  occupied  by  membors 
of  the  Sisseton  band  of  Sioux  imila^na  {bm 
the  state  of  South  Dakota.  ^ 

*The  case  is  here  upon  questions  certified* 
by  the  judges  of  the  United  States  eireuifc 
court  of  appeals  for  the  eighth  circuit. 

According  to  the  certificate  the  bill  al- 
leged that  Charles  R.  Crawford,  Adam 
Little  Thunder,  Solomon  Two  Stan,  and 
Victor  Renville  are  Indians  and  members 
of  the  Sisseton  band  of  Sioux  Indians  in 
the  state  of  South  Dakota,  wards  of  the 
United  States  and  under  its  guardianship 
and  supervision,  and  residents  of  that  por- 
tion of  the  Sisseton  agency  situated  in  tha 
county  of  Roberts;  that  the  said  Indians 
are  holding,  and  for  several  years  last  past 
have  held,  allotted  lands  in  that  county, 
and  within  the  former  Sisseton  Indian  Res- 
ervation, which  lands  were  allotted  to  thoaa 
Indians  under  the  provisions  of  the  agree- 
ment of  December  the  12th,  1889,  as  rati- 
fied by  the  act  of  March  3d,  1891  (26  Stat 
at  L.  1035,  1036,  chap.  548),  and  more  par- 
ticularly under  §  6  ox  the  general  allotment 
act  of  Congress  approved  February  the  8th, 
1887  (24  Stat  at  L.  S89,  chap.  119),  and 
that  the  lands  so  allotted  by  the  United 
States  are  held  in  trust  by  the  United 
States  under  the  provisions  of  tha  hsAr 
named  aet 
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The  bin  then  alleged  that  during  the  year 
1000  the  duly  authorized  officers  of  Roberts 
eounty  listed  certain  improvements  on  the 
allotted  lands  of  Crawiord,  and  returned 
the  assessment  thereon  at  the  sum  of  $630, 
such  improvements  consisting  of  a  laige 
frame  house  and  bam  attached  thereto  (a 
fixture  and  permanent  improvement  upon 
the  allotted  lands),  and  other  improvements 
of  a  permanent  character  attached  to  these 
lands;  that  the  amount  of  taxes  extended 
on  the  tax  roll  of  such  improvement  is  for 
state  and  county  taxes  for  the  year  1900 
was  the  sum  of  $21.42;  that  for  that  year 
the  officers  of  Roberts  county  listed,  as- 
sessed, and  returned  upon  the  tax  rolls  of 
the  county  certain  personal  property 
against  Crawford,  consisting  of  horses,  one 
cow,  and  two  wagons,  at  the  aggregate  valu- 
ation of  $120,  upon  which  was  assessed  and 
levied  a  tax  of  $4.90 ;  and  that  said  personal 
property  was  issued  to  the  allottee  l^  the 
United  States  pursuant  to  the  acts  of  Con- 
gress and  the  treaties  between  the  United 
States  and  the  band  of  Indians  to  which 
Crawford  belongs,  was  branded  '1.  D.,"  and 
was  then  and  there  in  the  possession  of  the 

^allottee,  being  kept  and  used  by  him  upon 

$his  allotment. 

•  Similar  allegations  were  made  in  refer- 
ence to  the  other  Indians  named  in  the  bill, 
eovering  the  years  1899  and  1900. 

It  was  also  allied  that  the  defendant 
was  county  treasurer  and  collector  of  taxes 
for  the  county,  and  threatened  to  sell,  and 
was  about  to  sell,  the  property  just  de- 
scribed as  that  of  the  Indians  named  in  the 
bill  and  assessed  for  the  years  above  stated, 
and  would  sell  the  same  unless  restrained, 
whereby  the  United  States  would  be  sub- 
leeted  to  and  compelled  to  defend  a  multi- 
tude of  actions,  suits,  and  proceedings 
which  would  greatly  embarrass  it;  that  the 
assessments  of  said  property  and  the 
amount  of  taxes  so  assessed  and  returned 
upon  the  tax  roll  of  the  county  are  upon  the 
books  of  the  county  and  of  record  in  the  of- 
fice of  the  counfy  auditor  and  treasurer, 
and  constitute  a  cloud  upon  the  title  of  the 
lands  of  the  United  States  above  referred 
to. 

It  was  further  alleged  that  the  United 
States  was  without  any  plain,  adequate,  and 
■peedy  remedy  at  law,  and  could  only  have 
relief  in  a  court  of  equity,  and  that  iirepa- 
rable  injury  would  be  inflicted  upon  it  in 
ease  the  enforcement,  assessment,  and  col- 
lection of  such  taxes  were  not  enjoined. 

The  Jbfendant  demurred  to  the  bill  upon 
the  following  grounds:  That  it  did  not 
disclose  any  equity  nor  entitle  the  United 
States  to  the  relief  prayed ;  that  the  United 
States  had  no  interest  in  the  subject-mat- 
ter of  the  suit;  that  the  property  assessed 
by  Roberts  county  was  personal  property, 
and  the  injunction  would  not  lie  to  restrain 
the  collection  of  the  tax;  and  that  the  Unit- 
ed States  had  an  adequate  remedy  at  law. 
The  demurrer  to  the  bill  was  sustained, 
and  the  government  failing  to  amend,  the 
bill  was  fismiased  upon  the  merits.    Subse- 


quently, the  case  wu  carried  to  the  eireuit 
court  of  appeals. 

Thereupon,  that  oourt  made  a  certificate 
of  certain  questions  in  respect  to  which  it 
desired  the  mstructions  of  this  court.  These 
questions  will  be  referred  to  in  the  course  lo 
of  this  opinion.  $ 

•l.  Were  the  lands  held  by  the  aUottees^* 
Charles  R.  Cratoford  and  the  other  Indians 
named  in  the  btZI,  subject  to  assessment  and 
tawation  by  the  taanng  authorities  of  Rob* 
erts  county.  South  Dakotat 

This  is  the  first  of  the  questions  certified 
by  the  judges  of  the  circuit  court  of  ap- 
peals. It  is  not,  in  our  opinion,  difficult  of 
solution. 

By  the  act  of  Congress  of  February  8th, 
1887,  chap.  110,  referred  to  in  the  certifi- 
cate and  known  as  the  general  allotment 
act,  provision  was  made  for  the  allotment 
of  lands  in  severalty  to  Indians  on  the  va- 
rious reservations,  and  for  extending  the 
protection  of  the  laws  of  the  United  States 
and  the  territories  over  the  Indians.  To 
that  end  the  President  was  authorised, 
whenever,  in  his  opinion,  a  reservation  or 
any  part  thereof  was  advantageous  for  agri* 
cultural  and  mazing  purposes,  to  cause  it, 
or  any  part  thereof,  to  be  surveyed  or  re- 
surveyed  if  necessary,  and  to  allot  the  lands 
in  the  reservation  in  severalty  to  any  In- 
dian located  thereon,  in  certain  quantftiea 
specified  in  the  statute, — ^the  allotments  to 
be  made  by  special  agents  appointed  for 
that  purpose,  and  by  the  agents  in  charge  of 
the  specisJ  reservations  on  which  the  allot- 
ments were  made.  24  Stat  at  L.  888,  881^, 
800,  «  1. 

What  interest,  if  any,  did  the  Indian  al- 
lottee acquire  in  the  land  allotted  to  him? 
That  question  is  answered  by  the  5th  section 
of  the  allotment  act,  which  provides:  ''That 
upon  the  approval  of  the  allotments  provid- 
ed for  in  this  act  by  the  Secretaiy  of  the 
Interior,  he  shall  cause  patents  to  issue 
therefor  in  the  name  of  the  allottees,  whieh 
patents  shall  be  of  the  legal  effect,  and  de- 
clare, that  the  United  States  does  and  will 
hold  the  land  thus  allotted,  for  the  period 
of  twenty-five  years,  in  trust  for  the  sole 
use  and  benefit'of  the  Indian  to  whom  sueh 
allotment  shall  have  been  made,  or,  in  eaaeo 
of  his  decease,  of  his  heirs  acoording  to  the  $ 
laws  of  the  state  or  territory  where^sueh* 
land  is  located,  And  that  at  the  expiration 
of  said  period  the  United  States  will  con- 
vey the  same  by  patent  to  said  Indian,  or 
his  heirs  as  aforesaid,  in  fee,  discharged  of 
said  trust  and  free  of  all  charge  or  encum- 
brance whatsoever:  Provided,  That  the 
President  of  the  United  States  may  in  ai^ 
case,  in  his  discretion,  extend  the  period. 
And  if  any  conveyance  shall  be  made  of  the 
lands  set  apart  and  allotted,  as  herein  pro- 
vided, or  any  contract  made  touching  the 
same,  before  the  expiration  of  the  time 
above  mentioned,  such  conveyance  or  eon- 
tract  shall  be  absolutely  null  and  void: 
Provided,  That  the  law  of  descent  and  par- 
tition in  force  in  the  state  or  territory 
where  such  lands  are  situate  shall  appfy 
thereto  alter  patents  therefor  have  been  < 
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Mited  and  delivered,  except  as  herein  other- 
wise provided;  .  .  ."  24  Stat  at  L. 
S89,  chap.  119,  §  6. 

The  word  "patents,"  where  it  is  first 
used  in  this  section,  was  not  happily  chosen 
to  express  the  thought  which,  it  is  clear,  all 
parts  of  the  section  being  considered,  Con- 

fress  intended  to  express.  The  "patents" 
ere  referred  to  (altnough  that  word  has 
various  meanings)  were,  as  the  statute 
plainly  imports,  nothing  more  than  instru- 
ments or  memoranda  in  writing,  designed 
to  show  that  for  a  period  of  twenty-five 
years  the  United  States  would  hold  the  land 
allotted,  in  trust  for  the  sole  use  and  bene- 
fit of  the  allottee,  or,  in  case  of  his  death, 
of  his  heirs,  and  subsequently,  at  the  ex- 
piration of  that  period, — unless  the  time 
was  extended  by  the  President,— convey  the 
fee,  discharged  of  the  trust  and  free  of  all 
charge  or  encumbrance.  In  other  words, 
the  United  States  retained  the  legal  title, 
^vin^  the  Indian  allottee  a  paper  or  writ- 
ing, improperly  called  a  patent,  showing 
that  at  a  particular  time  in  the  future,  un- 
less it  was  extended  by  the  President,  he 
would  be  entitled  to  a  regular  patent  con- 
T^ing  the  fee.  This  interpretation  of  the 
statute  is  in  harmony  with  the  explicit  dec- 
laration that  any  conveyance  of  the  land, 
or  any  contract  touching  the  same,  while 
the  United  States  held  the  title  in  trust, 
should  be  absolutely  null  and  void.  So 
that  the  United  States  retained  its  hold  on 
the  land  allotted  for  the  period  of  twenty- 
five  years  after  the  allotment,  and  as  much 
longer  as  the  President,  in  his  discretion, 
I,  should  determine. 

«  The  bill,  as  appears  from  the  certificate 
7  of  the  judges,  showsHhat  the  lands  in  ques- 
tion were  allotted  "under  provisions  of  the 
agreement  of  December  l£ih,  1889,  as  rati- 
fied by  the  act  of  March  3d,  1891,  and  more 
particularly  under  §  5  of  Uie  general  allot- 
ment act  approved  February  8th,  1887." 
Upon  inspection  of  that  agreement,  we  find 
nothing  that  indicates  any  different  rela- 
tion of  the  United  SUtes  to  the  allotted 
lands  from  that  created  or  recognized  by  the 
act  of  1887.  On  the  contrary,  the  agree- 
ment contemplates  that  patents  shall  issue 
for  the  lands  allotted  under  it  "upon  the 
same  terms  and  conditions  and  limitations 
as  is  provided  in  §  5  of  the  act  of  Congress 
approved  February  8th,  1887."  26  Stot.  at 
L.  1035,  1038,  art.  4. 

If,  as  is  undoubtedly  the  case,  these  lands 
were  held  by  the  United  States  in  execution 
of  its  plans  relating  to  the  Indians, — ^with- 
out any  right  in  the  Indians  to  make  con- 
tracts in  reference  to  them,  or  to  do  more 
than  to  occupy  and  cultivate  them, — ^until 
a  repfular  patent  conveying  the  fee  was  is- 
sued to  the  several  allottees,  it  would  fol- 
low th<it  there  was  no  power  in  the  state  of 
South  Dakota,  for  state  or  municipal  pur^ 
poses,  to  assess  and  tax  the  lands  in  ques- 
tion until  at  least  the  fee  was  conveyed  to 
the  Indians.  These  Indians  are  yet  wards 
of  the  nation,  in  a  condition  of  pupilage  or 
dependency,  and  have  not  been  discharged 
from    that    condition.     They  occupy  these 


lands  with  the  consent  and  authority  of  the 
United  States;  and  the  holding  of  them  by 
the  United  Spates  under  the  act  of  1887, 
and  the  agreement  of  1889,  ratified  by  the 
act  of  1891,  is  part  of  the  national  policy 
by  which  the  Indians  are  to  be  maintained 
as  well  as  prepared  for  assuming  Uie  habits 
of  civilized  life,  and  ultimately  the  privi- 
leges of  citizenship.  To  tax  these  lands  is 
to  tax  an  instrumentality  employed  by  the 
United  States  for  the  benefit  and  control  of 
this  dependent  race,  and  to  accomplish  be- 
neficent objects  with  reference  to  a  race  of 
which  this  court  has  said  that  "from  their 
very  weakness  and  helplessness,  so  largely 
due  to  the  course  of  dekling  of  the  Federal 
government  with  them  and  the  treaties  in 
which  it  has  been  promised,  there  arises  the 
duty  of  protection,  and  with  it  the  power. 
This  has  always  been  recognized  bv  the  Ex-» 
ecutive  and  by  Conferees,  and  by  this  court»^ 
whenever  th««iquestion  has  arisen."  UtUted^ 
States  V.  Kagama,  118  U.  S.  376,  384,  30  L. 
ed.  228,  231,  6  Sup.  Ct  Rep.  1109,  1114.  So 
that  if  they  may  be  taxed,  then  the  obligsr 
tions  which  the  government  has  assumed  in 
reference  to  these  Indians  may  be  entirely 
defeated;  for  by  the  act  of  1887  the  govern- 
ment has  agreed  at  a  named  time  to  oonv^ 
the  land  to  the  allottee  in  fee,  discharged 
of  the  tnist,  "and  free  of  all  charge  or  en- 
cumbrance whatsoever."  To  say  that  these 
lands  mav  be  assessed  and  taxed  by  the 
county  of  Roberts  under  the  authority  of 
the  state  is  to  say  they  may  be  sold  for  the 
taxes,  and  thus  become  so  burdened  that  the 
United  States  could  not  discharge  its  obli- 
gations to  the  Indians  without  itself  paying 
the  taxes  imposed  from  year  to  year,  and 
thereby  keeping  the  lands  free  from  encum- 
brances. 

In  Van  Brooklin  v.  Tennessee,  117  U.  8. 
161,  155,  sub  nom.  Van  Brooklin  v.  Ander- 
son, 29  L.  ed.  846,  846,  6  Sup.  Ct.  Rep.  670, 
672,  the  court  held  that  property  of  the 
United  States  was  exempt  by  the  Constitu- 
tion of  the  X^nited  States  from  taxation  un- 
der the  authority  of  any  state.  Giving  the 
outlines  of  the  grounds  of  the  judgment  de- 
livered by  Chief  Justice  Marshall  in  M'Cul- 
loch  V.  Maryland,  4  Wheat.  316,4  L.  ed.  679, 
the  court  said:  "That  Constitution  and  the 
laws  made  in  pursuance  thereof  are  su- 
preme; they  control  the  Constitutions  and 
laws  of  the  respective  states,  and  cannot  be 
controlled  by  them.  The  people  of  a  state 
give  to  their  government  a  right  of  taxing 
themselves  and  their  property  at  its  discre- 
tion. But  the  means  employed  by  the  gov- 
ernment of  the  Union  are  not  giveirby  the 
people  of  a  particular  state,  but  by  the  peo- 
ple of  all  the  states ;  and  being  given  by  all, 
for  the  benefit  of  all,  should  be  subjected  to 
that  government  only  which  belongs  to  alL 
All  subjects  over  which  the  sovereign  power 
of  a  state  extends  are  objects  of  taxation; 
but  those  over  which  it  does  not  extend  ara^ 
upon  the  soundest  principles,  exempt  from 
taxation.  The  soverei^ty  of  a  state  ex- 
tends to  everything  which  exists  by  its  own 
authority,  or  is  introduced  by  its  permis- 
sion; but  does  not  extend  to  those  means 
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which  are  employed  by  Congress  to  carrv  in- 
to execution  powers  conferred  on  that  body 
by  the  people  of  the  United  States.  The  at- 
tempt to  use  the  taxing  power  of  &  state  on 
«  the  means  employed  by  the  government  of 
^  the  Union,  in  pursuance  of  the  Constitution, 

•  is  itself  an  abuse,  because  it  is*the  usurpa- 
tion of  a  power  which  the  people  of  a  sin- 
gle state  cannot  give.  The  power  to  tax 
mvolves  the  power  to  destroy;  the  power  to 
destroy  may  defeat  and  render  useless  the 
power  to  create ;  and  there  is  a  plain  repug- 
nance in  conferring  on  one  government  a 
power  to  control  the  constitutional  meas- 
ures of  another,  which  other,  with  respect 
to  those  very  measures,  is  declared  to  be  su- 
preme over  that  which  exerts  the  control. 
The  states  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede,  burden,  or  in 
any  manner  control,  the  operations  of  the 
constitutional  laws  enacted  by  Congress  to 
carry  into  execution  the  powers  vested  in 
the  general  government." 

These  principles  were  recognized  and  ap- 
plied in  Wiaoonain  C.  R,  Co.  v.  Price  Couri' 
ty,  133  U.  S.  496,  504,  33  L.  ed.  687,  690,  10 
Sup.  Ct.  Hep.  341,  344,  in  which  the  court 
said:  "The  Constitution  vests  in  Congress 
the  power  to  'dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  ter- 
ritory or  other  property  belonging  to  the 
United  States.'  And  this  implies  an  exclu- 
sion of  all  other  authority  over  the  prop- 
erty, which  could  interfere  with  this  right 
or  c^stnict  its  exercise." 

It  was  therefore  well  said  by  the  Attor- 
ney General  of  the  United  States,  in  an 
opinion  delivered  in  1888,  "that  the  allot- 
ment lands  provided  for  in  the  act  of  1887 
are  exempt  from  state  or  territorial  taxa- 
tion upon  the  ground  above  stated,  .  .  . 
namely,  that  the  lands  covered  bv  the  act 
are  held  by  the  United  States  for  the  period 
of  twenty-five  years  in  trust  for  the  In- 
dians, such  trust  being  an  agency  for  the 
exercise  of  a  Federal  power,  and  therefore 
outside  the  province  of  state  or  territorial 
authority."     19  Ods.  Atty.  Gen.  161,  169. 

In  support  of  tnese  general  views,  refer- 
ence,may  be  made  to  the  following  cases: 
Weston  V.  Charleston,  2  Pet.  467^  7  L.  ed. 
487;  M'CulJoeh  v.  Maryland,  4  Wheat  816, 
4  L.  ed.  679;  Oshom  r.  Bank  of  United 
Btates,  9  Wheat.  738,  6  L.  ed.  204;  United 
States  ▼.  Rogers,  4  How.  667,  11  L.  ed. 
1105;  UwD  York  Indians,  5  WalL  761,  sab 
fiom.  Fellotcs  v.  Denniston,  18  L.  ed.  708; 
Choctaw  Nation  v.  United  States,  119  U. 
S.  1,  27,  30  L.  ed.  306,  314,  7  Sup.  a.  Rep. 
75;  Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  483,  43  L.  ed.  1041,  1054,  19  Sup.  Ct 
Rep.  722;  Cherokee  Nation  v.  Southern 
Kansas  R.  Co.  135  U.  S.  641,  653,  34  L.  ed. 
295,  301,  10  Sup.  Ct.  Rep.  965;  Cherokee 
Nation  v.  Eitchcock,  187  U.  S.  294,  ante, 
115,  23  Sup.  Ct  Rep.  115;  Lone  Wolf  v. 
Bitchoock,  187  U.  S.  553,  ante,  216,  23  Sup. 

e  Ct  Rep.  216. 

^      Another  suggestion  by  the  defendant  de- 

*  serves  to  be  noticed.*  It  is  that  there  is  a 
"compact"  between  the  United  States  and 
the  state  of  South  Dakota  which,  if  regard- 

23  S.  C— 31. 


ed,   determines   this    ease    for    the 

Let  us  see  what  there  is  of  substance  in 

this  view. 

By  the  act  of  February  22d,  1889,  ehap. 
180,  providing,  among  other  things,  for  the 
division  of  the  t^ritory  of  Dakota  into  two 
states,  it  was  declared  that  the  conventions 
called  to  frame  Constitutions  for  them 
should  provide,  "by  ordinances  irrevocable 
without  the  consent  of  the  United  States 
and  the  people  of  said  states,"  as  follows: 

"Second.  That  the  people  inhabiting  said 
proposed  states  do  agree  and  declare  that 
they  forever  disclaim  all  right  and  title  to 
the  unappropriated  publio  lands  lying  with- 
in the  boundaries  thereof,  and  to  all  lands 
lying  within  said  limits  owned  or  held  by 
any  Indian  or  Indian  tribes;  and  that  un- 
til the  title  thereto  shall  have  been  extin- 
guished by  the  United  States  the  same  shall 
be  and  remain  subject  to  the  disposition  of 
the  United  States,  and  said  Indian  lands 
shall  remain  under  the  absolute  jurisdiction 
and  control  of  the  Congress  of  the  United 
States;  .  .  •  that  no  taxes  shall  be  im- 
posed by  the  states  on  lands  or  property 
therein  belonging  to,  or  which  may  here- 
after be  purchas«l  by,  the  United  States,  or 
reserved  for  its  us&  But  nothing  herein, 
or  in  the  ordinances  herein  provided  for, 
shall  preclude  the  said  states  from  taxing 
as  other  lands  are  taxed  any  lands  ownea 
or  held  by  any  Indian  who  has  severed  his 
tribal  relations,  and  has  obtained  from  the 
United  States  or  from  any  person  a  title 
tiiereto  by  patent  or  other  grant»  save  and 
except  such  lands  as  have  been  or  may  be 
granted  to  any  Indian  or  Indians  under  any 
act  of  Congress  containing  a  provision  ex- 
empting the  lands  thus  granted  from  taxa- 
tion ;  but  said  ordinances  shall  provide  that 
all  such  lands  shall  be  exempt  from  taxa- 
tion by  said  states  so  long  and  to  such  ex- 
tent as  such  act  of  Congress  may  prescribe.'' 
25  Stat  at  L.  677. 

That  provision  was  embodied  in  the  Con- 
stitution   of    South    Dakota, — ^for  the  pur- 
pose, no  doubt,  of  meeting  the  views  of  Con- 
gress expressed  in  the  enabling  act  of  1889, 
— and  was  declared  by  that  mstroment  to 
be   irrevocable  without   the  consent  of  then 
United  States  and  the  people  of  the  state ) 
expressed  by  their*l^^lative  assembly;  and* 
this  action  of  the  United  States  and  of  the 
state  constitutes  the  "comnact"  referred  to, 
and  upon  which  the  appellee  relies  in  sup- 
port of  the  taxation  in  question. 

We  pass  by,  as  unnecessax^  to  be  consid- 
ered, whether  the  above  provision  in  the  act 
of  Congress  of  1889  haa  any  l^gal  efficaey 
in  itself,  after  the  admission  of  South  Da- 
kota into  the  Union  upon  an  equal  footing 
with  the  other  states;  for  the  same  provi- 
sion, in  the  state  Constitution,  deliberately 
adopted  by  the  state,  is,  without  reference 
to  the  act  of  Congress,  the  law  for  its  leg- 
islature and  people^  until  abro^U^d  by  the 
state.  Looking  at  that  provision,  we  find 
nothing  in  it  sustaining  the  contention  that 
the  county  of  Roberts  has  any  authority  to 
tax  these  lands.  On  the  contrary,  it  is  de- 
clared in  the  state  Constitution  that  lands 
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ivithin  the  limits  of  the  state,  owned  or 
hdd  by  any  Indian  or  Indian  tribe,  shall, 
until  the  title  has  been  extinguished  by  the 
United  States,  remain  under  the  absolute 
iuxisdiction  and  oontrol  of  the  Congress  of 
the  United  States.  And  when  the  state 
eomes  to  declare,  in  its  Constitution,  what 
taxes  it  shall  not  be  precluded  from  impos- 
ing, the  provision  is  that  it  shall  not  be 
precluded  from  taxing,  as  other  lands,  "any 
lands  owned  or  held  by  any  Indian  who  has 
sev'ered  his  tribal  relation,  and  has  obtained 
from  the  United  States,  or  from  any  person, 
&  title  thereto  hy  patent  or  other  grant.*' 
[S.  D.  Const,  art.  22,  subd.  2.]  The  pat- 
ent or  grant  here  referred  to  is  the  final 
patent  or  grant  which  invests  the  patentee 
or  grantee  with  the  title  in  fee,  that  is,  with 
absolute  ownership.  No  such  patent  or 
grant  has  been  issued  to  these  Indians.  So 
that  the  appellee  cannot  sustain  the  taxa- 
tion in  question  under  the  clause  of  the 
state  Constitution  to  which  he  refers,  and 
the  right  to  tax  these  lands  must  rest  upon 
the  general  authority  of  the  legislature  to 
impose  taxes.  But,  as  already  said,  no  au- 
thority exists  for  the  state  to  tax  lands 
which  are  held  in  trust  by  the  United  States 
for  the  purpose  of  carrying  out  its  policy 
in  reference  to  these  Indians. 

II.  Were  tTie  permanent  %niprovement», 
eueh  at  houeee  and  other  structures  upon 
the  lands  held  by  allotment  by  Charles  R» 
Crawford  and  the  other  Indians  named  in 
the  bill,  subfeoi  to^assessment  and  taxation 
by  the  tcuring  officers  of  Roberts  county  as 

r'sonal  property  in  1899  and  1900?  This 
the  second  of  the  questions  certified  by 
the  judges  of  the  circuit  court  of  appeals. 

Looking  at  the  object  to  be  accomplished 
by^  allotting  Indian  lands  in  severalty,  it  is 
evident  that  Congress  expected  that  the 
lands  so  allotted  would  be  improved  and 
cultivated  by  the  allottee.  But  that  object 
would  be  defeated  if  the  improvements 
eould  be  assessed  and  sold  for  taxes.  The 
improvements  to  which  the  question  refers 
were  of  a  permanent  kind.  While  the  title 
to  the  land  remained  in  the  United  States, 
the  permanent  improvements  could  no  more 
be  sold  for  local  taxes  than  could  the  land 
to  which  they  belonged.  Every  reason  that 
can  be  urged  to  show  that  the  land  was  not 
subject  to  local  taxation  applies  to  the  as- 
sessment and  taxation  of  the  permanent  im- 
provements. 

It  is  true  that  the  statutes  of  South  Da- 
kota, for  the  purposes  of  taxation,  classify 
"all  improvements  made  by  persons  upon 
lands  held  by  them  under  the  laws  of  the 
United  States"  as  personal  property.  But 
that  classification  cannot  apply  to  perma- 
nent improvements  upon  lands  allotted  to 
and  occupied  by  Indians,  the  title  to  which 
remains  with  the  United  States,  the  occu- 
pants still  being  wards  of  the  nation,  and 
as  such  under  its  complete  authority  and 
protection.  The  fact  remains  that  the  im- 
provements here  in  question  are  essentially 
a  part  of  the  lands,  and  their  use  by  the 
Indians  is  necessary  to  effectuate  the  pol- 
i<7  of  the  United  States. 


Counsel  for  the  appellee  suggests  that 
the  only  interest  of  the  United  States  is  to 
be  able  at  the  end  of  twenty- five  years  from 
the  date  of  allotment  to  convey  the  land 
free  from  any  charge  or  encumbrance;  that 
if  a  house  upon  Indian  land  were  seized 
and  sold  for  taxes,  that  would  not  prevent 
the  United  States  from  conveying  the  land 
free  from  any  charge  or  encumbranx^;  and 
that,  in  such  case,  the  Indians  could  not 
claim  any  breach  of  contract  on  the  part  of 
the  United  States.  These  suggestions  en- 
tirely ignore  the  relation  existing  between 
the  United  States  and  the  Indians.  It  is 
not  a  relation  simply  of  contract,  each*) 
party  to  which  is  capable  of  guarding  his  J 
own  interests,  but  tberlndians  are  in  a  state* 
of  dependency  and  pupilage,  entitled  to  the 
care  and  protection  of  the  government. 
When  they  shall  be  let  out  of  that  state  is 
for  the  United  States  to  determine  without 
interference  by  the  courts  or  by  any  state. 
The  government  would  not  adequately  dis- 
charge its  duty  to  these  people  if  it  placed 
its  engagements  with  them  upon  the  basis 
merely  of  contract,  and  failed  to  exercise 
any  power  it  possessed  to  protect  them  in 
the  possession  of  such  improvements  and 
personal  property  as  were  necessary  to  the 
enjoyment  of  the  land  held  in  trust  for 
them.  In  Choctaw  Nation  v.  United  States, 
119  U.  S.  1,  28,  30  L.  ed.  306,  315,  7  Sup. 
Ct.  Rep.  76,  90,  this  court  said:  "The  rec- 
ognized relation  between  the  parties  to  this 
controversy,  therefore,  is  that  between  a  su- 
perior and  an  inferior,  whereby  the  latter 
IS  placed  under  the  care  and  control  of  the 
former,  and  which,  while  it  authorizes  the 
adoption  on  the  part  of  the  United  States 
of  such  policy  as  their  own  public  interests 
may  dictate,  recognizes,  on  the  other  hand, 
such  an  interpretation  of  their  acts  and 
promises  as  justice  and  reason  demand  in 
all  cases  where  power  is  exerted  by  the 
strong  over  those  to  whom  they  owe  care 
and  protection.  The  parties  are  not  on  an 
equal  footincr,  and  that  inequality  is  to  be 
made  good  by  the  superior  justice  which 
looks  only  to  the  substance  of  the  right, 
without  regard  to  technical  rules  framed 
under  a  system  of  municipal  jurisprudence, 
formulating  the  rights  and  obligations  of 
private  persons  equally  subject  to  the  same 
la^\'s."  See  also  Minnesota  v.  Hitchcock^ 
185  U.  S.  373,  396,  46  L.  ed.  964,  966,  22 
Sup.  Ct.  Rep.  660. 

III.  Was  the  personal  property,  consist^ 
ing  of  cattle,  horses,  wnd  other  property  of 
like  character,  which  had  been  issued  to 
these  Indians  by  the  United  States,  and 
which  they  were  using  upon  their  allot- 
ments, liable  to  assessments  and  tcuDation 
by  the  officers  of  Roberts  county  in  1899 
and  1900?  This  is  the  third  one  of  the  cer- 
tified questions. 

The  answer  to  this  question  is  indicated 
by  what  has  been  said  in  reference  to  the 
assessment  and  taxation  of  the  land  and 
the  permanent  improvements  thereon.  Tlie 
personal  property  in  question  was  pur- 
cMji-fxl  with  the  money  of  the  government* 
^nd  was  furnished  to  the  Indians  in  order 
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^  to  miiblTifatn  them  on  ilie  land  allotted  dor- 

•  Ing  the  period  of  the  trust  estate,  ajid  toHn- 
duce  them  to  adopt  the  habits  of  civilised 
life.  It  was,  in  fact,  the  property  of  the 
United  States,  and  was  put  into  the  hands 
of  the  Indians  to  be  used  in  execution  of 
the  purpose  of  the  goyemment  in  reference 
to  tnem.  The  assessment  and  taxation  of 
the  personal  property  would  necessarily 
have  the  effect  to  defeat  that  purpose. 

IV.  Eas  the  United  States  such  an  inter- 
wt  in  thie  eontroverey  or  in  its  eubfecta  as 
entitles  it  to  maintain  this  suitt  This  is 
the  fourth  one  of  the  certified  questions. 

In  view  of  the  relation  of  the  United 
States  to  the  real  and  personal  property  in 
Question ,  as  well  as  to  these  dependent  In- 
dians still  under  national  control,  and  in 
Tiew  of  the  injurious  effect  of  the  assess- 
ment and  taxation  complained  of  upon  the 
plans  of  the  government  with  reference  to 
the  Indians,  it  is  clear  that  the  United 
States  is  entitled  to  maintain  this  suit^  No 
argument  to  establish  that  proposition  is 
necessary. 

V.  Has  tlie  United  States  a  remedy  at 
law  so  prompt  and  efficacious  that  it  is  de- 
nrived  of  aU  relief  in  equity t  This  is  the 
last  of  the  certified  questions. 

We  do  not  perceive  that  the  government 
has  any  remedy  at  law  that  could  be  at  all 
efficacious  for  the  protection  of  its  rights 
In  the  property  in  question  and  for  the  at- 
tainment of  its  purposes  in  reference  to 
these  Indians.  If  the  oersonal  property 
and  the  structures  on  the  land  were  sold  for 
taxes  and  possession  taken  by  the  purchas- 
er, then  the  Indians  could  not  be  main- 
tained on  the  allotted  lands,  and  the  gov- 
ernment, unless  it  abandoned  its  policy  to 
maintain  these  Indians  on  the  allotted 
lands,  would  be  compelled  to  appropriate 
more  money  and  apply  it  in  the  erection  of 
other  necessary  structures  on  the  land  and 
in  the  purchase  of  other  stock  required  for 
purposes  of  cultivation.  And  so  on,  every 
year.  It  is  manifest  that  no  proceedings 
at  law  can  be  prompt  and  efficadoua  for  the 
protection  of  the  rights  of  the  government, 
and  that  adequate  relief  can  only  be  had  in 
a^  court  of  equity,  which,  by  a  comprehen- 
sive decree,  can  finally  determine  once  for 
all  the  question  of  the  validity  of  the  as- 
sessment and  taxation  in  question,  and 
thus  give  security  against  any  action  upon 
10  the  part  of  the  local  authorities  tending  td 
J  interfere    with    the    complete  control,  not 

•  only  of  the  Indians^by  the  government,  but 
of  the  property  supplied  to  them  by  the  gov- 
ernment and  in  use  on  the  allotted  lands. 
Union  P.  R,  Co.  v.  McShane,  22  Wall.  444, 
22  L.  ed.  747;  Coomw  Min  Co.  v.  South 
Carolina,  144  U.  S.  550,  564>566,  36  L.  ed. 
537,  543,  12  Sup.  Ct.  Rep.  689. 

Some  observations  may  be  made  that  are 
applicable  to  the  whole  case.  It  is  said 
that  the  state  has  conferred  upon  these  In- 
dians the  ri^ht  of  suffrage  and  other  rights 
that  ordinarily  belong  only  to  citizens,  and 
thai  they  ought,  therefore,  to  share  the 
burdens  of  government  like  other  people 
"Who  enjoy  such  rights.  These  are  coDsidm- 


tiona  to  bo  addressed  to  Oongrai.  It  li 
for  the  legislative  hraneh  of  the  govemsMiit 
to  say  when  these  Indians  shall  cease  to  be 
dependent  and  assume  the  responsibilities 
attaching  to  citizenship.  That  is  a  politi- 
cal question,  which  the  courts  may  not  de- 
termine. We  can  only  deal  with  the  case 
as  it  exists  under  the  legislation  of  Con- 
gress. 

We  answer  the  fourth  question  in  the  af- 
firmative, and  the  first,  second,  third,  uid 
fifth  questions  in  the  n^;ativei  It  will  be 
so  certified  to  the  circuit  court  of  appeals. 

Answers  certified. 

Mr.  Justice  Breweir  took  no  part  In  th3 
decision  of  this 
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THE  OSCEOLA. 

Admiralty — liabiUty  of  sMp  for  seama^B 
injuries. 

1.  A  vessel  Is  not  liable  in  rem  to  one  of  tho 
crew,  under  the  general  principles  of  admlP' 
alty,  for  damages  for  personal  Injuries  soo* 
talned  by  him  through  the  Improvident  and 
negligent  order  of  the  master  in  directing  a 
gangway  for  the  discharge  of  cargo  to  be 
hoisted  before  the  arrival  of  the  vessel  at  her 
dock  and  during  a  heavy  wind. 

2.  Injuries  sustained  by  a  member  of  the  crew 
on  board  a  ship  In  attempting  to  hoist  a 
gangway  In  a  heavy  wind  are  not  done  *'by 
such  ship.**  within  the  mesnlng  of  Wis.  Rev. 
8Ut.  1898,  I  8848,  Imposing  liability  on  every 
ship  "for  an  damages  arising  from  Injuries 
done  to  persons  or  property  by  each  ship,"* 
as  such  statute  was  Intended  to  cover  only 
eases  of  damage  done  by  the  ship  herself,  as 
the  offending  thing,  to  persona  or  property 
outside  the  ship. 

[No.  98.] 

Argued  Deeemher  2,  1902.    Decided  March 
t,  1903. 
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N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  presenting  questions  as  to 
the  liability  of  a  vessel  in  rem  to  a  member 
of  the  crew  for  injuries  sustained  through 
the  negligence  of  the  maator.  Ansufcred  in 
the  negative. 

a 

Statement  by  Mr.  Justice  Bvowmi  ! 

*This  was  a  libel  in  rem  filed  in  the  disp* 
trict  court  for  the  eastern  district  of  Wis- 
oonsin,  in  admiralty,  against  the  propeller 
Osceola,  to  recover  damages  for  a  personal 
injury  sustained  by  one  Patrick  Shea«  a  sea^ 
man  on  board  the  vessel,  through  the  negli- 
gonce  of  the  master. 

The  case  resulted  in  a  decree  for  the  libel- 
lant,  from  which  an  appeal  was  taken  by 
the  owners  to  the  circuit  court  of  appeals^ 
which  certified  to  this  court  oertain  ques- 
tions arising  upon  the  following  statement 
of  facts: 

"The  owner*  had  supplied  the  vessel  with 
a  movable  derrick  for  the  purpose  of  raio- 
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log  th«  gBJigwaji  mi  the  Twael  when  in 
port,  in  order  to  diaoliAzge  cargo.  Tlie  ap- 
oliance  was  in  every  respect  fit  and  suitable 
xor  the  purpose  for  whidi  it  was  intended 
and  furnished  to  be  used,  and  at  the  time 
of  the  injury  was  in  good  repair  and  condi- 
tion. The  gangways  which  were  to  be 
raised  by  the  derrick  were  each  about  10 
feet  long  lengthwise  of  the  ship,  about  7 
feet  high,  and  weighed  about  1,050  pounds. 
In  the  month  of  December,  1896,  the  vessel 
was  on  a  voyage  bound  for  the  port  of  Mil- 
waukee, and  when  within  3  nules  of  that 
port,  and  while  in  the  open  lake,  the  master 
of  the  vessel  ordered  the  forward  port  gang- 
way to  be  hoisted  by  means  of  the  derrick, 
in  order  that  the  vessel  might  be  reader  to 
dischaige  cargo  immediately  upon  arrival 
at  her  dock.  At  this  time  the  vessel  was 
proceeding  at  the  rate  of  11  miles  an  hour 
against  a  head  wind  of  8  miles  an  hour. 
Under  the  supervision  of  the  mate,  the  crew, 
including  the  appellee,  Patrick  Shea,  who 
was  one  of  the  crew,  proceeded  to  execute 
the  order  of  the  master.  The  derrick  was 
iMt  in  place  to  raise  the  gangway.  As  soon 
as  the  gangway  was  swung  dear  of  the  ves- 
sel, the  front  end  was  caught  by  the  wind 
and  turned  outward  broadside  to  the  wind, 
and  by  the  force  of  the  wind  was  pushed  aft 
and  pulled  the  derrick  over,  which  in  falling 
struck  and  injured  the  libellant.  The  neg- 
o  ligence,  if  any  there  was,  consisted  solely  in 
^  the  order  of  the  master  that  the  derrick 
•  should  be  used  and  that  tlie  gangway^should 
be  hoisted  while  the  vessel  was  yet  in  the 
open  sea,  when  the  operation  might  be  im- 
peded and  interfered  with  by  the  wind. 
The  mate  and  the  crew  in  executing  the 
orders  of  the  master  of  the  vessel  acted  in 
all  respects  properly,  and  were  guilty  of  no 
negligence  in  the  performance  of  the  work. 
The  Hbel  charged  negligence  upon  the  own- 
ers of  the  vessel  in  'requiring  and  permit- 
ting the  work  of  unshipping  said  gangway 
to  be  done  while  the  said  vessel  was  at  sea 
and  running  against  the  wind.'  The  owners 
were  not  present  upon  the  vessel,  nor  was 
the  master  a  part  owner  of  the  vessel.  It 
is  contended  that  the  vessel  and  its  o^vners 
are  liable  for  every  improvident  or  negli- 
gent order  of  the  captain  in  the  course  of 
the  navigation  or  management  of  the  ves- 
sel." 

The  questions  of  law  upon  which  that 
court  desired  the  advice  and  instruction  of 
the  Supreme  Ck)iirt  are — 

"First.  Whether  the  vessel  is  responsible 
for  injuries  happening  to  one  of  the  crew  by 
reason  of  an  improvident  and  negligent  or- 
der of  the  master  in  respect  of  the  naviga- 
tion and  management  of  the  vessel. 

** Second.  Whether  in  the  navigation  and 
management  of  a  vessel  the  master  of  the 
vessel  and  the  crew  are  fellow  servants. 

"Third.  Whether,  as  a  matter  of  law,  the 
vessel  or  its  owners  axe  liable  to  the  ap- 
pellee, Patrick  Shea,  who  was  one  of  the 
erew  of  the  vessel,  for  the  injury  sustained 
by  him  by  reason  of  the  improvident  and 
negligent  order  of  the  master  of  the  vessel 
in  ordering  and  directing  the  hoisting  of 
the  gangway  at  the  time  and  under  the  eir- 


munstanoM  deelared;  tliat  Is  to  say,  on  tha 
assumption  that  the  order  so  made  mm  im- 
provident and  negligent^" 

Mr.  Gliarles  H.  Van  Alstlne  for  appel- 
lants. 
Mr,  John  H.  Boomer  for  appellee.         S 

H 

*  Mr.  Justice  Brown  delivered  the  opinion* 
of  the  court: 

In  the  view  we  take  of  this  case,  we  find 
it  necessary  to  express  an  opinion  only  up- 
on the  first  and  third  Questions,  which  are, 
in  substance,  whether  the  vessel  was  liable 
in  rem  to  one  of  the  crew  by  reason  of  the 
improvident  and  negligent  order  of  the  maa^ 
ter  in  directing  the  hoisting  of  the  gangway 
for  the  discharge  of  cargo,  before  the  ax- 
rival  of  the  vessel  at  her  dock,  and  during 
a  heavy  wind.  As  this  is  a  libel  in  rem,  it 
is  unnecessary  to  determine  whether  the 
owners  would  be  liable  to  an  action  in  per- 
sonam, either  in  admiralty  or  at  conunon 
law,  although  cases  upon  this  subject  are 
not  wholly  irrelevant. 

If  the  rulinfs  of  the  district  court  were 
correct,  that  tne  vessel  was  liable  in  rem 
for  these  injuries,  such  liability  must  be 
founded  either  upon  the  general  admiralty 
law  or  upon  a  local  statute  of  the  state 
within  which  the  accident  occurred.  As  the 
admiralty  law  upon  the  subject  must  be 
gathered  from  the  accepted  practice  of 
courts  of  admiralty,  both  at  home  and  a 
abroad,  we  axe  bound  in  answering  thisS 
question  to  examine^the  sources  of  this  law* 
and  its  administration  in  the  courts  of  civ- 
ilized countries,  and  to  apply  it,  so  far  as  it 
is  consonant  with  our  own  usages  and  prin- 
ciples, or,  as  Mr.  Justice  Bradley  observed 
in  The  Lottwwanna,  21  Wall.  658,  auh  nom. 
Rodd  V.  Heartt,  22  L.  ed.  664,  "having  re- 
gard to  our  own  legal  history,  Constitinion, 
legislation,  usages,  and  adjudications." 

B^  article  6  of  the  Rules  of  Oleron,  sail- 
ors injured  by  their  own  misconduct  could 
only  be  cured  at  their  own  expense,  and 
might  be  discharged;  "but  if,  by  the  maa- 
ter's  order  and  commands,  any  of  the  ship's 
company  be  in  the  service  of  the  ship,  and 
therebv  happen  to  be  wounded  or  otherwise 
hurt,  in  that  case  they  shall  be  cured  and 
provided  for  at  the  cost  and  charges  of  the 
said  ship."  By  article  18  of  the  Laws  of 
Wisbury,  "a  mariner  bein^  ashore  in  the 
master's  or  the  ship's  service,  if  he  should 
happen  to  be  wounded,  he  shall  be  main- 
tained and  cured  at  the  charge  of  the  ship," 
with  a  further  provision  that,  if  he  be  in- 
jured by  his  own  recklessness,  he  may  be 
discharged  and  obliged  to  refund  what  he 
has  received.  Practically  the  same  provi- 
sion is  found  in  article  39  of  the  Laws  of 
the  Hanse  Towns;  in  the  Marine  Ordinan- 
ces of  Louis  XIV.  book  III.  title  4,  article 
11;  and  in  a  Treatise  upon  the  Sea  Laws, 
published  in  2  Pet.  Adm.  Dec  In  neither 
of  these  ancient  Codes  does  there  appear  to 
be  any  distinction  between  injuries  received 
accidentally  or  by  negligence,  nor  does  it 
appear  that  the  seaman  is  to  be  indemnified 
b^ond  his  wages  and  the  expenses  of  hia 
maintenanos  and  cure.    We  axe  also  left  in 
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fbe  dark  n  to  whether  the  eeaiiian  in  such 
a  case  has  recourse  to  the  ship  herself,  or 
ia  remitted  to  an  action  against  the  owners. 
Bv  the  modem  French  Ck>mmercial  Code 
(art.  262),  "seamen  are  to  he  paid  their 
wages,  and  reoeive  medical  treatment  at  the 
expense  of  the  ship,  if  they  fall  sick  during 
a  Yoya^,  or  he  iniured  in  the  service  of  tlie 
vessel.'^  Commenting  upon  this  article, 
Goirand  savs  in  his  commentaries  upon  the 
French  Code,  that  "when  a  sailor  falls  ill 
before  the  sailing  of  the  vessel  he  has  no 
right  to  his  wages;  if  he  becomes  ill 
during  the  voyage,  and  from  no  fault  of  his 
ovm,  he  is  paid  his  wages,  and  tended  at  the 
e  expense  of  the  ship,"  and  if  he  ia  left  on 
^  shore,  the  ship  is  also  liable  for  the  expense 
«  of  his  return  home;  and^under  article  263 
the  same  treatment  is  accorded  to  sailors 
wounded  or  injured  in  the  service  of  the 
ship.  The  expenses  of  treatment  and  dress- 
ing are  chargeable  to  the  ship  alone,  or  to 
the  ship  and  cargo,  according  to  whether 
the  wounds  or  injuries  were  received  in  the 
service  of  the  ship  alone,  or  that  of  the  ship 
and  cargo. 

Similar  provisions  are  found  in  the  Ital- 
ian Code,  article  363;  the  Belgian,  article 
262;  the  Dutch,  articles  423  and  424;  the 
Brazilian,  article  560;  the  Chilian,  article 
944;  tae  Argentine,  article  1174;  the  Portu- 
guese, article  1469;  the  Spanish,  articles 
718  and  719;  the  German,  articles  548  and 
549.  In  some  of  these  Codes,  notably  the 
Portuguese,  Argentine,  and  Dutch,  these  ex- 
penses are  made  a  charge  upon  the  ship  and 
ner  caiigo  and  freight,  and  considered  as  a 
subject  of  general  average.  By  the  Argen- 
tine Code,  article  1174,  the  sailor  is  also 
entitled  to  an  indenmily  beyond  his  wages 
and  cure  in  case  of  mutilation;  and  by  the 
German  Code  he  appears  to  be  entitled  to 
an  indemnity  in  all  cases  for  injuries  in- 
curred in  defense  of  his  ship;  and  by  the 
Dutch  Code,  the  sailor,  if  disabled,  is  enti- 
tled to  sudi  damages  as  the  judge  shall 
deem  eqidtable.  In  all  of  them  there  is  a 
provision  against  liability  in  case  of  inju- 
ries received  by  the  sailor's  wilful  miscon- 
duct. 

Except  as  above  indicated,  in  a  few  coun- 
tries, the  expense  and  maintenance  and  cure 
do  not  seem  to  constitute  a  privilege  or  lien 
upon  a  ship,  since  by  the  French  Code,  arti- 
de  191,  classifying  privileged  debts  a^inst 
vessels,  no  mention  is  made  of  a  lien  for 
personal  injury.  The  other  Continental 
and  South  American  Codes  do  not  differ 
materiallv  from  the  French  in  this  particu- 
lar. Probably,  however,  the  expenses  of 
maintenance  and  cure  would  be  regarded  as 
a  mere  incident  to  the  wages,  for  which 
there  is  undoubtedly  a  privil^e. 

By  the  English  mercnants'  shipping  act 
(17  A  18  Vict  chap.  104,  §  228,  subd.  1), 
"if  the  master  or  any  seaman  or  apprentice 
receives  any  hurt  or  injury  in  the  service 
of  the  ship  to  which  he  belongs,  the  expense 
of  providing  the  necessary  surgical  and 
medical  advice,  with  attendance  and  medi- 
cines, and  of  his  subsistence  imtil  he  is 
cured,  or  dies,  or  is  brought  back  to  some 
port  in  the  United  Kingdom,  if  shipped  in 


the  United  Kingdom,  or,  if  shipped  in  some  • 
British  possession,  to  some  port  m  such  pos- 
session, and  of  his  conveyance  to  such  port, 
and  the  expense  (if  any)  of  his  burial,  shall 
be  defrayed  by  the  owner  of  such  ship,  with- 
out any  deduction  on  that  aocount  from  the 
wages  of  such  master,  seaman,  or  appren- 
tice." 

These  provisions  of  the  British  law  seem 
to  be  practically  identical  with  the  Conti- 
nental Codes.  In  the  English  courts  the 
owner  is  now  held  to  be  liable  for  injuries 
received  by  the  unseaworthiness  of  the  ves- 
sel, though  not  by  the  negligence  of  the 
master,  who  is  treated  as  a  fellow  servant 
of  the  owner.  Responsibility  for  injuries 
received  through  the  unseaworthiness  of  the 
ship  is  imposed  upon  the  owner  by  the  mer- 
chants' shipping  act  of  1876  (39  &  40  Vict 
chap.  80,  S  5),  wherein,  in  every  contract  of 
service,  express  or  implied,  between  an  own- 
er of  a  ship  and  the  master  or  any  seaman 
thereof,  there  is  an  obligation  implied  that 
all  reasonable  means  shall  be  used  to  in- 
sure the  seaworthiness  of  the  ship  before 
and  during  the  voyage.  Eedley  v.  Pinknep 
d  Sons'  8,  8.  Co.  [1894]  A.  C.  222,  an  ac- 
tion at  common  law.  Beyond  this,  how- 
ever, we  find  nothing  in  the  English  law  to 
indicate  that  a  ship  or  its  owners  are  liable 
to  an  indemnity  for  injuries  received  by 
negligence  or  otherwise  in  the  service  of  the 
ship.  None  such  is  given  in  the  admiralty 
court  jurisdiction  act  of  1861,  although  it 
seems  an  action  in  admiralty  will  lie 
against  the  master  in  personam  for  an  as- 
sault committed  upon  a  passenger  or  sesr 
man.  The  Agincourt,  1  Hagg.  Adm.  271; 
The  Lowther  Castle,  1  Hagg.  Adm.  384. 
This  feature  of  the  law  we  have  ourselves 
adopted  in  general  admiralty  rule  16,  de- 
claring that  "in  all  suits  for  assault  or 
beating  on  the  high  seas,  or  elsewhere  with- 
in the  admiralty  and  maritime  jurisdiction, 
the  suit  shall  be  in  personam  only."  In 
England  the  master  and  crew  are  also  treat- 
ed as  fellow  servants,  and  hence  it  would 
follow  that  no  action  would  lie  by  a  mem- 
ber of  the  crew  against  either  the  owners  or 
the  ship  for  injuries  received  through  the 
negligence  of  the  master.  Hedley  v.  Pink- 
ney  d  Sons'  8.  8,  Co.  [1894]  A.  C.  222.  It 
is  otherwise,  however,  in  Ireland  {Ramsojf^ 
V.  Quinn,  Ir.  Rep.  8,  C.  L.  322),  and  in  Scot-n 
land,  whert^the  master  is  regarded  as  a  vice* 
principal.  Leddy  v.  Oibson,  11  Ct  Seas. 
Cas.  3d  series,  304. 

The  statutes  of  the  United  States  contain 
no  provision  upon  the  subject  of  the  liabil- 
ity of  the  ship  or  her  owners  for  damages 
occasioned  by  the  negligence  of  the  captain 
to  a  member  of  the  crew;  but  in  all  but  a 
few  of  the  more  recent  cases  the  analogies 
of  the  English  and  Continental  Codes  luive 
been  followed,  and  the  recovery  limited  to 
the  wages  ard  expenses  of  maintenance  and 
cure.  The  earliest  case  upon  the  subject  ia 
that  of  Harden  v.  Chrdon^  2  Mason,  541, 
Fed.  Cas.  No.  6,047,  in  which  Mr.  Justice 
Story  held  that  a  claim  for  the  expoises  of 
cure' in  case  of  sickness  constituted  in  con- 
templation of  law  a  part  of  the  contract  for 
wages,   over   which  the   admiralty   had   a 
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rightful  jnrisdletion.  The  action  was  in 
peraonam  against  the  master  and  owner  for 
wages  and  other  expenses  occasioned  by  the 
sickness  of  the  plaintiff  in  a  foreiffn  port  in 
ttkt  course  of  the  voyage,  ail  of  wnicn  were 
allowed.  The  question  of  indemnity  did 
not  arise  in  this  case,  but  the  court  held 
that  upon  the  authority  of  the  Continental 
Codes,  and  by  its  intrinsic  equity,  there  was 
no  doubt  of  the  seaman's  light  to  the  ex- 
penses of  his  sickness. 

This  case  was  followed  in  The  George,  1 
Sumn.  151,  Fed.  Cas.  No.  5,329,  and  in  Reed 
▼.  Oanfieldy  1  Sumn.  195,  Fed.  Cas.  No.  11,- 
4M1.  Though  the  last  case  did  not  involve 
the  question  of  indemnity,  Mr.  Justice 
Story,  in  delivering  the  opinion,  remarked 
that  'the  sickness  or  other  injury  may  occar 
aion  a  temporary  or  permanent  disability^ 
but  that  is  not  a  ground  for  indemnity  from 
the  owners.  They  are  liable  only  for  expenses 
necessarily  incurred  for  the  cure;  and  when 
the  cure  is  completed,  at  least  so  far  as  the 
ordinary  medical  means  extend,  the  owners 
are  freed  from  all  further  liability.  They 
are  not  in  any  just  sense  liable  for  conse- 
quential damans.  The  question,  then,  in 
all  such  cases  is.  What  expenses  have  been 
virtually  incurred  for  the  cureT" 

The  question  of  indemnity,  however,  was 
fully  considered  by  Judge  Brown,  of  the 
flouthern  district  of  New  York,  in  The  City 
of  Alexandria,  17  Fed.  390,  which  was  an 
action  in  rem  for  personal  injuries  received 
by  the  cook  in  falling  through  the  fore 
eo  hatch  into  the  hold ;  and  it  was  held  that 
^  upon  common-law  principles  the  claim 
•  could  not  be  sustained,  as  the* negligence 
through  which  the  accident  occurred  was 
that  of  fellow  servants  engaged  in  a  com- 
mon employment.  The  court,  however, 
went  on  to  consider  whether  the  negligjence, 
upon  the  recognized  principles  of  maritime 
law,  entitled  the  libellant  to  compensation 
from  the  ship  or  her  owners  in  cases  not 
arising  from  unseaworthiness.  After  going 
over  the  Continental  Codes,  the  cases  above 
cited,  and  a  few  others,  Jyidae  Brown  came 
to  the  conclusion  that  he  coiud  find  "no  au- 
thority in  the  ancient  or  modem  Codes,,  in 
the  reco^ized  text-books  or  the  decisions 
on  maritime  law,  for  the  allowance  of  con- 
sequential damages  resulting  from  wounds 
or  hurts  received  on  board  ship,  whether 
arising  from  ordinary  negligence  of  the  sea- 
man himself  or  of  others  of  the  ship's  com- 
pany. Considering  the  frequency  of  such 
accidents  and  the  lasting  injuries  arising 
froDC  them  in  so  many  cases,  the  absence  of 
any  authority  holding  the  vessel  liable  be- 
yond what  has  been  stated  is  evidence  of  the 
strongest  character  that  no  further  liabil- 
ity under  the  maritime  law  exists." 

The  general  rule  that  a  seaman  receiving 
injury  in  the  performance  of  his  duty  is  en- 
titled to  be  treated  and  cured  at  the  expense 
of  the  ship  was  enforced  in  The  Atlantic, 
Abb.  Adm.  451,  Fed.  Cas.  No.  620,  though 
it  was  said  in  this  case,  and  in  Neviti  v. 
Clarice,  Olcott,  316,  Fed.  Cas.  No.  10,138, 
that  the  privilege  of  being  cured  continues 
DO  longer  than  the  ri^ht  to  wages  under  the 
contract   in    the   particular   case.    In    The 


Ben  Flint,  1  Abb.  (U.  8.)  126,  1  Biaa.  902. 
Fed.  Cas.  No.  1,229^  the  claim  to  be  cured  at 
the  expense  of  the  ship  is  held  to  be  appli- 
cable to  seamen  employed  on  the  lakes  and 
navigable  rivers  within  the  United  States. 
See  also  Broton  v.  Overton,  1  Sprague,  462, 
Fed.  Gas.  No.  2,024;  Orouoher  v.  Oakman, 
3  Allen,  185;  Brown  v.  The  Bradish  John- 
eon,  I  Woods,  901,  Fed.  Caa.  No.  1,992. 

In  The  Edith  Qodden,  23  Fed.  43,  the  ves- 
sel was  held  liable  in  rem  for  personal  in- 
juries received  from  the  neglect  of  the  own- 
er to  furnish  appliances  adequate  to  the 
place  and  occasion  where  used;  in  other 
words,  for  unseaworthiness.  This  is  read- 
ily distinguishable  from  the  previous  case 
of  The  City  of  Alexandria,  17  Fed.  390,  and 
is  in  line  with  English  and  American  au- 
thorities holding  owners  to  be  responsible  Jjj 
to  the  seamen  for  the  unseaworthiness  ofn 
the  ship  and  her  appliances.  *  In  The  Titan,* 
23  Blatchf.  177,  23  Fed.  413,  the  ship  was 
held  liable  to  a  deck  hand  who  was  injured 
b^  a  collision  occasioned  partly  by  fault  of 
his  own  vessel.  The  question  of  general  lia- 
bility was  not  discussed  but  assumed.  In 
the  case  of  The  Noddlehum,  12  Sawy.  129, 
28  Fed.  855,  the  question  of  jurisdiction 
was  not  pressed  by  counsel,  but  merely  stat- 
ed and  submitted.  The  case  is  put  upon 
the  ground  that,  as  the  accident  was  occa- 
sioned by  the  master  knowingly  allowing  a 
rope  to  remain  in  an  insecure  conditioa,  the 
vessel  was  consequently  unseaworthy.  In 
OlHon  V.  Plavel,  13  Sawy.  232,  34  Fed.  477, 
libellant  was  allowed  to  recover  dama^ 
for  personal  injury  suffered  by  him  while 
employed  as  mate;  but  if  there  were  any 
negligence  on  the  part  of  the  respondent,  it 
appears  to  have  been  not  providing  proper 
appliances,  so  that  the  case  was  one  really 
of  unseaworthiness.  In  the  case  of  The  A. 
Beaton,  43  Fed.  592,  a  seaman  was  allowed 
to  recover  consequential  damages  for  negli- 
gence of  the  owners  in  not  providing  suit- 
able appliances,  although  in  the  opinion, 
which  was  delivered  by  Mr.  Justice  Gray,  he 
seems  to  assume  the  right  of  the  seaman  to 
recover  against  the  masters  or  owners  for 
injuries  caused  bv  their  wilful  or  negligent 
acts.  The  case,  however,  was  one  of  inju- 
ries arising  from  unseaworthiness,  although 
the  learned  judge  in  his  discussion  does  not 
draw  a  distinction  between  the  cases  arising 
from  the  imseaworthiness  of  the  ship  and 
the  negligent  act  of  the  master.  It  is  inter- 
esting to  note  that  in  The  Julia  Foicler,  49 
Fed.  277,  a  seaman  employed  in  scraping 
the  main  mast  on  a  triangle  surroimding 
the  mast  was  allowed  to  recover  for  the 
breaking  of  the  rope  which  held  the  trian- 
gle«  and  precipitated  libellant  to  the  deck; 
while  in  a  case  almost  precisely  similar 
{Kalleck  v.  DeeHng,  161  Mass.  469,  37  N. 
£.  450),  the  owners  were  held  not  to  be  lia- 
ble for  an  injury  caused  by  the  negligence 
of  the  mate  in  constructing  the  triangle  and 
ordering  the  seaman  to  use  it.  In  The 
Frank  d  Willie,  45  Fed.  494,  the  ship  was 
held  liable  to  a  sailor  who  was  injured  by 
the  negligence  of  the  mate  in  not  providing 
safe  means  for  discharging  the  cargo.  As 
the  opinion  was  delivered  by  Judge  Brown, 
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wbo  WM  also  the  author  of  the  opinion  in 

^Th€  (Hty  of  Aleaandria,  17  Fed.  390,  the 

fe-case  can  be  reconciled  with  that  upon  the 

•*  ground  that  the«question  was  really  one  of 

unseaworthiness,  and  not  of  negligence. 

Upon  a  full  review,  however,  of  English 
and  American  authorities  upon  these  ques- 
tions, we  think  the  law  may  be  considered 
as  settled  upon  the  following  propositions: 

1.  That  the  vessel  and  her  owners  are  lia- 
ble, in  case  a  seaman  falls  sick,  or  is  wound- 
ed, in  the  service  of  the  ship,  to  the  extent 
of  his  maintenance  and  cure,  and  to  his 
wages,  at  least  so  long  as  the  voyage  is  con- 
tinued. 

2.  That  the  vessel  and  her  owner  are, 
both  by  English  and  American  law,  liable 
to  an  indemnity  for  injuries  received  b^ 
seamen  in  consequence  of  the  unseaworthi- 
ness of  the  ship,  or  a  failure  to  supply  and 
keep  in  order  the  proper  appliances  appur- 
tenant to  the  ship.  Bcarff  v.  Metoalf,  107 
N.  Y.  211,  13  N.  E.  796. 

3.  That  all  the  members  of  the  crew,  ex- 
cept, perhaps,  the  master,  are,  as  between 
themselves,  fellow  servants,  and  hence  sea- 
men cannot  recover  for  injuries  sustained 
through  the  negligence  of  another  member 
of  the  crew  beyond  the  expense  of  his  main- 
tenance and  cure. 

4.  That  the  seaman  is  not  allowed  to  re- 
cover an  indemnity  for  the  negligence  of  the 
master,  or  any  member  of  the  crew,  but  is 
entitled  to  maintenance  and  cure,  whether 
the  injuries  were  received  by  negligence  or 
ftocident. 

It  will  be  observed  in  these  cases  that  a 
departure  has  been  made  from  the  Conti- 
nental Codes  in  allowing  an  indemnity  be- 
yond the  expense  of  maintenance  and  cure 
m  cases  arising  from  unseaworthiness. 
This  departure  originated  in  England  in  the 
merchants'  shipping  act  of  1876,  above 
ouoted  {Cottoh  v.  Steel,  3  El.  &  BL  402; 
Hedley  v.  Pinkney  d  Sons'  8.  fif.  Co,  7  Asp. 
M.  L.  Gas.  135  [1894]  A.  C.  222),  and  in 
this  country,  in  a  general  consensus  of  opin- 
ion among  the  circuit  and  district  courts, 
that  an  exception  should  be  made  from  the 
general  principle  before  obtaining,  in  favor 
of  seamen  suffering  injury  through  the  un- 
seaworthiness of  the  vessel.  We  are  not 
disposed  to  disturb  so  wholesome  a  doctrine 
by  wxy  contrary  decision  of  our  own. 
CD  2.  It  is  insisted,  however,  that  a  lien  is 
^  given  upon  the  vessel  by  a  local  statute  of 
•  Wisconun  (Rev.  Stat.  1898,  §  3348),* re- 
peating a  previous  statute  upon  the  same 
subject,  which  provides  that  every  ship, 
boat,  or  vessel  used  in  navigating  the  wa- 
ters of  that  state  shall  be  liable  ''for  all 
damages  arising  from  injuries  done  to  per- 
sons or  property  l^  such  ship,  boat,  or  ves- 
sel," ana  that  the  claim  for  such  damages 
shall  constitute  a  lien  upon  such  ship,  boat, 
or  vessel,  which  shall  take  precedence  of  all 
other  claims  or  liens  thereon.  As  the  acci- 
dent happened  within  3  miles  of  the  port  of 
Milwaukee,  and  as  the  Constitution  of  Wifr- 
consin  fixes  the  center  of  Lake  Michigan  as 
the  eastern  boundary  of  the  state,  there  is 
no  doubt  that  the  vessel  was  navigating  the 
waters  of  that  state  at  the  time  of  the  acci- 


dent. But  the  vital  question  in  the  case  is 
whether  the  damages  arose  from  an  injury 
done  to  persons  or  property  by  such  ship, 
boat,  or  vessel.  The  statute  was  doubtless 
primarilv  intended  to  cover  cases  of  colli- 
sion with  other  vessels  or  with  structures 
affixed  to  the  land,  and  to  other  cases  where 
the  damage  is  done  by  the  ship  herself,  as 
the  offendine  thing,  to  persons  or  property 
outside  of  the  ship,  through  the  negligence 
or  mismanagement  of  the  ship  by  the  offi- 
cers or  seamen  in  charge.  To  hold  that  it 
applies  to  injuries  suffered  hj  a  member  of 
the  crew  on  board  the  ship  is  to  give  the 
act  an  effect  beyond  the  ordinary  meaning 
of  the  words  used.  Would  it  apply,  for  in- 
stance, to  injuries  received  m  falling 
through  an  open  hatchway;  or  to  a  block 
blown  against  a  seaman  by  the  force  of  the 
wind,  though  the  accident  in  either  case 
might  have  resulted  from  the  negligence  of 
the  master?    We  think  not. 

The  act  in  this  particular  uses  the  same 
language  as  the  7th  section  of  the  English 
admiralty  court  act  of  1861,  which  declares 
that  "the  hi^h  court  of  admiralty  shall 
have  jurisdiction  over  any  claim  for  damage 
done  by  any  ship."  Construing  that  act,  it 
has  been  held  by  the  court  of  admiralty 
that  it  applies  to  damages  occasioned  by  a 
vessel  coming  in  collision  with  a  pier  {Th€ 
Uhla,  L.  R.  2  Adm.  &  Eccl.  29,  note),  and 
also  to  cases  of  personal  injury  ( The  Sylph, 
li.  R.  2  Adm.  &  Eccl.  24,  where  a  diver, 
while  engaged  in  diving  in  the  river  Mersey, 
was  caught  by  the  paddle  wheel  of  a  steam- 
er and  suffered  considerable  injury)  ;  but 
not  to  a  case  where  personal  injuries  weret* 
sustained  by  a  seaman  falling  down  into  the  ^ 
hold  of  a  vessel,*owing  to  the  hatchway  be-* 
ing  insufficiently  protected  {The  Theta 
[1894]  Prob.  280),  or  to  loss  of  life  {The 
Vera  Crtuf,  L.  R.  9  Prob.  Div.  96).  Asm 
have  indicated  above,  the  statute  was  con- 
fined to  cases  of  damage  done  by  those  in 
charge  of  a  ship  with  the  ship  as  the  "'nox- 
ious instrument,"  and  that  cases  of  dam- 
ages done  on  hoard  the  ship  wero  not,  with- 
in the  meaning  of  the  act,  damages  done  by 
the  ship. 

In  the  case  under  consideration  the  dam- 
age was  not  done  by  the  ship  in  the  ordi- 
nary sense  of  the  word,  but  by  a  gangway, 
which  may  be  assumed  to  be  an  ordinary 
appliance  of  the  ship,  being  blown  against 
the  libcllant  by  the  force  of  the  wind. 

It  results  that  the  first  and  third  ques' 
tions  must  he  answered  in  the  negative, 

(189  U.  S.  177) 
SAN  JOSE  LAND  k  WATER  COMPANY, 
Plff.  in  Err., 

V, 

SAN  JOSE  RANCH  COMPANY. 

Error  to  state  court — Federal  questior^^ 
railroad  land  grants  —  forfeiture  —  hona 
fide  purchasers — rights  as  against  prior 
appropriators, 

1.  A  Federal  right  Is  "specially  set  up  or 
claimed  in  a  state  court,"  within  the  mean- 
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ins  of  U.  S.  Bar.  Stat.  |  700  (U.  B.  Comp. 
Stat.  1901,  p.  575),  so  as  to  confer  jarisdie- 
tlon  on  the  Supreme  Court  of  the  United 
States  of  a  writ  of  error  to  such  court,  where 
a  claim  of  such  right  suflaclently  appears  In 
a  motion  for  new  trial  and  In  the  assign- 
ments of  error  In  the  state  supreme  court, 
and  was  fully  considered  In  the  opinion  of 
that  court,  whose  decision  was  adverse  to 
such  claim. 

S.  Land  within  the  indemnity  limits  of  the 
grant  made  by  the  act  of  Congress  of  July 
27,  1866  (14  Stat,  at  L.  292,  chap.  278),  to 
the  Atlantic  &  Pacific  Railroad  did  not,  by 
reason  of  the  forfeiture  of  such  grant  by  the 
act  of  July  6,  1886  (24  Stat,  at  L.  123,  chap. 
637),  pass  to  the  Southern  Pacific  Railroad 
Company,  although  such  land  was  within  the 
place  limits  of  the  grant  to  the  Texsa  &  Pa- 
cific Railroad  made  by  the  act  of  March  3, 
1871  (16  Stat,  at  L.  673,  chap.  122),  the 
rights  under  which  subsequently  became 
▼ested  in  tlie  Southern  Pacific  Railroad  Com- 
pany, which  built  the  road  and  selected  the 
land  under  that  act,  since  the  forfeiture  of 
the  earlier  grant  did  not  Inure  to  the  benefit 
of  the  later  grantee,  but  to  the  benefit  of  the 
United  States. 

S.  One  who  enters  on  public  land  and  constructs 
a  pipe  line  thereon,  under  a  claim  of  owner- 
ship of  a  water  right,  is  entitled  to  the  protect 
tlon  afforded  vested  ditch  and  water  rights 
by  the  act  of  Congress  of  July  26,  1866  (14 
Stat,  at  1m  2S1,  chap.  282),  |  9.^  as  against 
subsequent  purchasers  of  the  land  from  the 
Southern  Pacific  Railroad  Company,  whose 
only  claim  to  such  land  rests  upon  the  right 
ef  purchase  from  th.e  United  Statea,  given  by 
the  act  of  March  3,  1887  (24  Stat,  at  L.  656, 
chap.  376,  U.  S.  Comp.  SUt  1901,  p.  1595), 
I  5,  to  bona  fide  purchasers  from  railway 
companies  of  forfeited  lands. 

4.  Bona  fide  purchasers  of  forfeited  lands  from 
a  railroad  company,  who  are  not  in  possession 
and  have  not  attempted  to  exercise  their 
right  under  the  act  of  Congress  of  March  3, 
1887  (24  Stat,  at  L.  556.  chap.  376.  U.  S. 
Comp.  Stat.  1901,  p.  1595),  |  6.  to  purchase 
the  lands  from  the  United  States,  are  not,  by 
reason  of  such  right  to  purchase,  entitled  to 
maintain  an  action  to  quiet  title  against  per- 
sons claiming  an  adverse  interest  therein. 

[No.  113.] 

Buhmitted    Deoemher    t,    190Z.      Decided 
March  2,  190$. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  California  to  review  a  decree 
which  affirmed  a  judgment  of  the  Superior 
Court  in  favor  of  defendant  in  an  action  to 
quiet  title.    Affirmed, 

See    same    case    below,  129  CaL  673,  62 
^  Pac.  269. 

•    *  Statement  by  Mr.  Justice  Brown  t 

This  was  an  action  brought  in  1889  by 
the  Land  &  Water  Company,  under  the  Code 
of  Civil  Procedure  of  California,  to  quiet 
the  title  of  the  plaintiff  and  determine  the 
nature  of  the  aaverse  claim  of  the  defend- 
ant to  the  haJf  of  a  quarter  section  of  land, 
which  had  been  sold  by  the  Southern  Pacific 
Railroflil  Company  February  28,  1887,  to 
plaintiiT's  preaecesaors  in  title,  as  part  of 
Its  land  grant  of  1871. 

The  ease  was  tried  in  1890,  though  the 

*  U.  S.  Comp.  St.  1901.  p.  1437. 


decree  was  not  entered  until  1897.  The 
facts  found  by  the  court  were  substantial^ 
that  the  Southern  Pacific  Railroad  Com- 
pany had  accepted  the  benefit  of  a  land 
grant  made  March  3,  1871,  to  the  Texas  k 
Pacific  railroad,  filed  ite  map  of  location 
April  3,  1871,  and  on  August  12,  1873, 
formed  a  new  corporation,  also  known 
as  the  Southern  Pacific  Railroad  Com- 
pany; built  and  constructed  a  road  from 
Tehachapi  pass  by  way  of  Los  Angeles 
to  Yuma,  and  selected  the  land  in  question 
under  the  act  of  March  3,  1871;  that  such 
land  was  within  the  place  limits  of  the 
Southern  Pacific,  and  also  within  the  indem- 
nity limits  of  a  land  grant  to  the  Atlantic  k 
Pacific  railroad  by  act  of  July  27,  1866. 
This  latter  company  never  complied  with 
the  terms  of  the  grant,  and  never  built  its 
road. 

That  on  February  28,  1887,  the  Southern 
Pacific  agreed  with  two  parties  named  No- 
lan and  Heckenlively  to  sell  them  this  land* 
and,  after  the  receipt  from  the  United  States 
of  a  patent  therefor,  to  deliver  them  a  deed; 
that  by  subsequent  conveyances,  and  on  Au- 
gust 29,  1888,  the  right  of  the  grantees  be- 
came vested  in  the  plaintiff,  the  San  Josfi 
Land  &  Water  Company;  that  the  land  is 
situated  in  San  Dimas  canyon,  through  a 
portion  of  which  the  San  Dimas  creek  flows ; 
that  prior  to  December,  1883,  one  Stowell 
claimed  to  own  a  water  right  in  the  waters 
flowing  down  such  creek,  we  character  and 
extent  of  which  the  court  did  not  adjudicate, 
and  about  that  time  entered  upon  the  land 
and  constructed  across  a  portion  of  it  a  12- 
inch  pipe  line  for  the  purpjose  of  conducting 
the  water  so  claimed  by  him  from  its  point 
of  diversion  across  said  lands  to  other  lands ; 
that  prior  to  July,  1887,  the  San  Jo86  Ranch 
Company,  defendant,  had,  by  mesne  convey- 
ances, succeeded  to  the  rights  of  Stowell,  and  a 
also  constructed  upon  such  land,  at  a  pointy 
where*the  waters  of  San  Dimas  creek  flowed,* 
a  brick  and  cement  forebay,  sand  box,  or 
dam,  and  laid  therefrom  across  a  portion  of 
said  land  a  14-inch  pipe  line,  both  of  which 
pipe  lines  it  claims  the  right  to  maintain, 
but  makes  no  other  claim  of  right  to  such 
lands. 

Upon  this  state  of  facts  the  superior 
court  entered  a  judgment  in  favor  of  the  de- 
fendant, which  was  affirmed  by  the  supreme 
court.  129  Cal.  673,  62  Pac.  269.  Where- 
upon the  plaintiff  sued  out  this  writ  of  er^ 
ror. 

Meaara.  W.  H.  Anderson,  Jamea  Af^ 
deraon,  and  i^to^rd  Dunnigan  for  plaintiff 
in  error. 

Mr.  John  S.  Chapman  for  defendant  in 
error. 

Mr.  Justice  Brown  delivered  the  opinion 

of  the  court: 

Motion  is  made  to  dismiss  this  writ  of  er^ 
ror  upon  the  ground  that  no  Federal  right* 
title,  privilege,  or  immunity  was  "specially 
set  up  or  claimed"  by  the  plaintiff  in  error, 
as  required  by  the  3d  clause  of  Rev.  Stat.  { 
709  (U.  S.  Comp.  SUt.  1901,  p.  676).  None 
such  appears  in  the  complaint^  although  we 
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think  it  sufficiently  appears  in  the  motion 

for  a  new  trial  and  in  the  assignments  of 

error  in  the  state  supreme  couH.    It  also 

ITS  from  the  opinion  of  the  oourt  that 

Etiff  relied  upon  the  act  of  Congress  of 
h  3,  1887,  for  the  readjustment  of  land 
crants  (24  Stat,  at  L.  556,  chap.  376,  U.  S. 
Gomp.  Stat.  1901,  p.  1695) ;  and  the  ques^ 
tion  considered  by  the  oourt»  and  upon 
which  the  case  turned,  was  whether  the 
plaintiff  had  brought  itself  within  the  scope 
of  that  act.  This  question  was  fully  con- 
sidf^red  by  the  court,  and  it  was  held  that 
the  defendant,  hayins  acquired  its  rights 
prior  to  the  act  of  1887,  must  prevail 
against  the  right  claimed  by  the  plaintiff. 

While  the  right  under  the  act  of  1887, 
thus  considerad,  was  not  originally  special- 
ly set  up  and  claimed  by  the  plaintiff,  inas- 
much as  it  was  not  an  orinnal  right,  but  a 
right  available  in  rebattel  of  the  defense, 
c  it  is  one  which  appears  to  have  been  insist- 
S«d  upon  in  the  argument;  and  under  the 
«  rule  of  this  court*requiring  the  opinions  to 
be  sent  up  with  the  record,  it  has  been  fre- 
quently held  to  be  a  sufficient  compliance 
with  the  words  "specially  set  up  and 
claimed,"  that  it  was  fully  considered  in  the 
opinion  of  the  oourt  and  ruled  against  the 
plaintiff  in  error.  Murdoch  v.  Memphis,  20 
Wall.  690,  633,  22  L.  ed.  429,  443;  Orosa  ▼. 
United  Biatea  Mortg.  Co.  108  U.  S.  477,  27 
L.  ed.  796,  2  Sup.  Ct.  Rep.  940;  Fire  Asao, 
of  Philadelphia  v.  New  York,  119  U.  S.  110, 
115,  30  L.  ed.  342,  346,  7  Sup.  Ct  Rep.  108; 
Egan  ▼.  Hart,  165  U.  C.  188,  41  L.  ed.  680, 
17  Sup.  Ct.  Rep.  300;  Sayward  v.  Detmy, 
168  U.  S.  180,  184,  39  L.  ed.  941,  942,  15 
Sup.  Ct  Rep.  777;  Mallett  y.  North  Caro- 
Una,  181  U.  S.  689,  45  L.  ed.  1016,  21  Sup. 
Ct  Rep.  730.  These  must  be  considered  as 
leading,  under  our  diange  of  rule,  to  a  dif- 
ferent result  from  that  reached  in  some 
prior  cases  {Williams  ▼.  N orris,  12  Wheat 
117,  6  L.  ed.  571 ;  Rector  ▼.  Ashley,  6  Wall. 
142,  18  L.  ed.  733,  and  Qihson  v.  Chouteau, 
8  WaU.  314,  19  L.  ed.  317),  in  which  we 
held  that  the  opinion  of  the  state  court 
oould  not  be  resorted  to  for  the  purpose  of 
■bowing  that  a  question  of  Federal  cogni- 
aanoe  was  decided. 

2.  The  case  upon  the  merits  presents  but 
little  difficulty.  The  action  is  brought  un- 
der 8  738  of  the  Code  of  Civil  ProceduxB  of 
Ctdifornia,  which  provides  that  "an  action 
may  be  brought  by  any  person  against  an- 
other who  claims  an  estate  or  interest  in 
real  property  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim." 

The  land  in  question  was  within  the  in- 
demnity limits  of  the  land  grant  of  July  27, 
1866  (14  Stat  at  L.  292,  (£ap.  278),  to  the 
Atlantic  &  Pacific  Railroad  Company. 
Plaintiff,  however,  claims  nothing  under 
this  grant,  as  the  railroad  company  never 
complied  with  its  terms;  never  built  its 
road;  and  the  grant  was  forfeited  by  act  of 
July  6,  1886  (24  Stat  at  L.  123,  chap. 
037),  and  the  land  restored  to  the  public 
domain.  The  act,  however,  becomes  perti- 
nent in  another  connection. 

The  land  in  miestion  was  also  within  tho 
place  limits  of  tne  grant  to  the  Texas  &  Pa- 


cific Railroad  Company  by  act  of  March  3, 
1871  (16  Stat  at  L.  573,  chap.  122),  and 
subsequently  became  vested  in  the  Southern 
Pacific,  which  constructed  the  road  and  se- 
lected the  land  in  question,  claiming  it  un- 
der that  act 

It  was  held  by  this  court,  however,  in 
United  States  v.  Southern  P.  R,  Co,  146  U. 
S.  670,  36  L.  ed.  1091,  13  Sup.  Ct  Rep.  152, 
that  the  forfeiture  cf  the  Atlantic  k  Pacific 
ffrant  of  July  6,  1886,  did  not  inure  to  then 
benefit  of  the  Southern  Pacific,  which  heldS 
the*later  grant  of  the  same  land,  but  to  the* 
benefit  of  the  United  States,  and  thereby  be- 
came a  part  of  their  public  lands.  In  the 
next  following  case  {Vnitei  States  v.  Col- 
ton  Marble  d  Lime  Co.  146  U.  S.  616,  36  L. 
ed.  1104,  13  Sup.  Ct  Rep.  163),  this  ruling 
was  extended  to  the  indemnity  lands  of  the 
Atlantic  &.  Pacific,  which,  upon  forfeiture  of 
its  land  grant,  also  revertcKl  to  the  United 
States. 

Hence,  on  Februazy  28,  1887,  when  the 
Southern  Pacific  company  contracted  to  sell 
these  lands  to  Nolan  and  Heckenlively,  it 
had  really  nothing  to  sell,  and  no  interest 
in  the  land  that  could  pass  under  that 
agreement  There  wsb  a  stipulation  in  it 
to  make  a  deed  of  the  premises  as  soon  as 
the  railroad  had  received  a  patent  therefor 
from  the  United  States;  that  it  would  use 
ordinary  diligence  to  procure  such  patent, 
and  that  if,  in  consequence  of  circumstances 
beyond  its  control,  it  failed  to  obtain  a  pat- 
ent, it  guaranteed  nothing  with  regani  to 
the  title,  but  agreed  to  repay  everything 
which  had  been  paid  by  the  grantees. 
There  was  a  further  agreement  Qiat  the 
contract  should  not  be  assignable  except  by 
indorsement,  and  with  the  written  consent 
of  the  company,  and  a  written  promise  of 
the  assignee  to  perform  all  the  undertak- 
ings and  promises  of  the  grantees. 

After  making  the  first  payment  and  pay- 
ing the  annuu  interest  to  February  28» 
1892,  the  grantees  ceased  all  further  pay- 
ments. The  findings  show  that  at  the  time 
of  the  execution  of  the  contract  ''said  tract 
of  land  was  not  in  the  bona  fide  occupation 
of  any  adverse  claimant  under  the  pre-emp- 
tion or  homestead  laws  of  the  United 
States,  and  the  same  had  not  been  settled 
upon  at  the  date  of  such  purchase,  or  on  the 
3a  day  of  March,  18E7,  or  subsequent  to  De- 
cember 1,  1882,  by  any  person  claiming  to 
enter  the  same  under  the  settlement  laws  of 
the  United  States."  That  neither  the 
grantees  nor  their  assigns  ever  settled  upon 
the  land,  cultivated  or  fenced  it,  although 
Heckenlively  did,  shortly  after  the  pur- 
chase, enter  upon  the  land  and  begin  tha 
construction  of  a  ditch  and  tunnel  thereon. 
Subsequently  the  land  passed  by  interme- 
diate conveyances  to  the  plaintiff.  Mani- 
festly, however,  there  was  a  clear  failure  of 
title  on  the  part  of  the  plaintiff  to  main-jj 
tain  this  action.  The  Southern  Pacific  had  8 
no  title  to  convey,  and,  beyond  this,  then^ii  * 
no  finding  that  the  contract  was  assigned 
by  indorsement  or  with  the  written  consent 
of  the  railroad  company,  or  that  there  was 
any  promise  on  the  part  of  the  assignatt  to 
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porform  tbe  undertakixigs  of  the  original 
grantees. 

Plaintiff's  claim  to  the  land  must  rest,  if 
mt  all,  upon  the  act  of  Ck>ngres8  of  March 
3,  1887  (24  Stat,  at  L.  556,  chap.  376,  U. 
S.  Comp.  Stat.  1901,  p.  1595),  entitled  *'An 
Act  to  Provide  for  the  Adjustment  of  Land 
Grants  made  hy  Ck)nflrre8a  to  Aid  in  the  Con- 
struction of  Railroads,  and  for  the  Forfeit- 
ure of  Unearned  Lands,  and  for  Other  Pur- 
poses,"— ^the  main  purpose  of  which  act  was 
to  relieve  hona  fide  purchasers  from  railway 
companies  of  forfeited  lands,  by  permitting 
such  purchasei's  or  settlers  to  perfect  their 
entries  upon  compliance  with  the  public 
land  laws.  By  §  5  of  this  act,  ''where  any 
-said  company  shall  have  sold  to  citizens  of 
the  United  States,  ...  as  a  part  of  its 
grant,  lands  not  conveyed  to  or  for  the  use 
of  such  company,  .  .  .  and  where  the 
lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  com- 
pany, it  snail  be  lawful  for  the  bona  fide 
purohaser  thereof  from  said  company  to 
make  payment  to  the  United  States  for  said 
lands,  at  the  ordinary  goveinment  price  for 
like  lands,  and  thereupon  patents  shall  is- 
sue therefor  to  the  said  bona  fide  purchaser, 
his  heirs  or  assigns."  The  section,  how- 
ever, contained  provisos  excepting  from  its 
terms  all  lands  which  at  the  date  of  such 
sales  from  the  government  were  in  the  bona 
fide  occupation  of  adverse  claimants  under 
the  pre-emption  or  homestead  laws,  and  al- 
to of  lands  settled  upon  subsequent  to  the 
Ist  day  of  December,  1882,  by  persons 
claiming  to  enter  the  same  under  the  settle- 
ment laws  of  the  United  States. 

There  are  two  difficulties  connected  with 
the  application  of  this  statute:  (1)  As- 
suming that  Nolan  and  Heckenlively  were 
bona  fide  purchasers  in  good  faith  from  the 
ffovemment,  which,  indeed,  is  a  part  of  the 
finding,  there  is  nothing  to  indicate  that 
they  had  ever  made  payment  to  the  United 
States  for  the  lands,  or  ever  applied  to  do 
•o;  nor  does  a  patent  ever  appear  to  have 
been  issued  to  them.  In  short,  the  plaintiff 
relies  upon  the  statute  without  showing 
that  an^hing  was  done  under  it.  (2)  The 
•0  provisions  of  this  section  do  not  apply  to 
JS  Unds  occupied  adversely  under  the  pre-emp- 
•  tion,  homestead,  or  settlement  laws^of  the 
United  States,  and  the  finding  in  this  con- 
nection is  that  in  1883  one  Stowell  owned, 
or  claimed  to  own,  a  certain  water  right  in 
the  waters  of  San  Dimas  creek,  which 
flowed  through  a  portion  of  the  land,  the 
eharacter  and  extent  of  which  water  right 
the  court  did  not  find;  and  that  in  Novem- 
ber of  that  year  Stowell  entered  on  the  land, 
laid  and  constructed  across  a  portion  of  it  a 
12-iiieh  pipe  line  for  the  purpose  of  taking 
the  water  across  the  lana  to  other  lands, 
probably  for  the  purposes  of  irrigation ;  and 
that  in  July,  1887,  the  defendant,  which 
had  by  mesne  conveyances  succeeded  to  this 
water  right  of  Stowell,  entered  upon  the  land 
and  built  and  constructed  thereon  a  stone, 
brick,  and  cement  forebay,  sand  box,  or 
dam,  and  also  a  14-inch  pipe  line  across  a 
portimi  of  the  lands.  It  still  claims  the 
light  to  these  improvements,  but  makes  no 


other  claim  of  right,  title,  or  interest  to  the 
land  or  any  part  thereof. 

The  record  does  not  show  exactly  how 
Stowell  obtained  his  rights  to  the  waters  of 
this  creek,  although  the  testimony  sent  up 
with  the  record  indicates  that  one  Haynes 
settled  upon  the  land  in  question  in  1869, 
and  obtained  a  patent  either  in  August  or 
September,  1878;  that  he  used  the  water 
from  the  creek  to  irriffate  the  land;  made 
a  dam  and  a  ditch  and  ran  it  down  to  the 
ranch;  that  he  began  using  the  water  in 
Maroh,  1870,  and  so  used  it  up  to  the  spring 
of  1878,  when  he  obtained  the  patent,  sold 
to  Stowell,  and  conveyed  the  land  by  deed. 

Conceding,  however,  that,  under  the  find- 
ings, we  cannot  look  back  of  1883,  when 
Stowell  entered  the  land  and  laid  a  12-inch 
pipe  line  there,  under  a  claim  of  ownership 
of  the  water  right,  we  see  no  reason  why  he 
and  his  grantees  aie  not  protected  by  §  9  of 
the  act  of  July  26,  1866  (14  Stat,  at  L.  251, 
chap.  262),i^  wnich  declares  that,  "whenever, 
by  priori^  of  possession,  rights  to  the  use 
01  water  for  mining,  agricultural,  manufac- 
turing, or  other  purposes  have  vested  and 
accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws, 
ajid  the  decisions  of  courts,  the  possessors 
and  owners  of  such  vested  rights  shall  Ym 
maintained  and  protected  in  the  same;  and 
the  right  of  way  for  the  construction  of 
ditches  and  canals  for  the  purposes  afore- 
said is  hereby  acknowledged  and  confirmed."^ 

Bearing  in  mind  that  these  lands  weroS 
from  July  6,  1886,  the'date  of  the  forfeit-* 
ure,  public  lands,  subject  to  the  pre-emp- 
tion, homestead,  or  settlement  laws,  and 
that  at  the  time  Stowell  entered  upon  the 
land,  and  constructed  a  pipe  line  thereon 
(1883),  which  at  that  time  seems  to  have 
been  wholly  unoccupied,  we  think  the  fact 
that  Heckenlively,  under  his  agreement  of 
purohase  of  February  28,  1887,  and  short- 
ly after  the  same  was  executed,  entered  up- 
on the  land  and  began  the  construction  of  a 
ditch  and  tunnel  there,  becomes  immate- 
rial, since  thero  is  a  finding  that  he  never 
settled  upon  the  land,  cultivated  or  fenced 
it,  or  took  possession  of  it,  and  no  finding 
how  long  he  continued  the  construction  of 
the  ditch  or  tunnel,  or  the  amount  of  work 
in  connection  therewith.  For  aught  tiiat 
appears  he  may  have  abandoned  it  immedi- 
ately. There  is  no  evidence  that  the  orig- 
inal grantees  from  the  railroad  company,  or 
their  successors  in  interest,  ever  sought  to 
take  advantage  of  the  act  of  1887,  or  ever 
applied  to  purchase  the  lands,  or  made  pay- 
ment to  the  United  States,  or  did  anything 
whatever  before  the  beginning  of  thLi  suit 
to  indicate  that  they  relied  upon  this  stat- 
ute. We  agree  with  the  supreme  court  of 
California  that  the  plaintiff  was  not  enti- 
tled, upon  the  showing  of  a  mere  right  to 
purchase,  to  demand  that  its  title  be  ad- 
judged good  and  valid,  and  that  the  defend- 
ant had  no  estate  or  interest  in  the  land,  or 
that  it  should  be  enjoined  from  asserting 
any  claim  adverse  to  the  plaintiff,  or  that 
it  should  recover  possession  of  the  land, 
with   the   right  of  ousting  the   defendant 
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An  inceptiye  right  under  flie  statute  was 
an  inraflknent  basis  of  recoverj.  A  party 
cannot  rest  forever  on  such  a  right»  but  is 
required  by  the  statute,  before  asserting  it 
affainst  innocent  third  parties,  to  take  some 
steps  to  perfect  it.  The  litigation  seems  to 
turn  really  upon  the  respectiye  rights  of  the 
parties  to  the  waters  of  San  Dimas  creek, 
and  as  defendant's  predecessors  first  appro- 
priated them,  and  the  plaintiff  shows  no  su- 
perior title,  it  cannot  prevail  sgainst  the 
ranch  company.  In  view  of  the  uncertain 
character  of  the  finding  that  Hedcenlively 
did,  shortly  after  hb  purchase,  enter  upon 
the  land  and  commence  the  construction  of 
^a  ditch  and  tunnel  thereon,  we  are  unable 
Jljto  see  how  the  case  is  affected  by  the  fact 
•  that,  in*Ju]y  and  August  of  the  same  year, 
the  defendant  entered  upon  the  land  and 
constructed  their  forebay  or  dam,  and  laid 
a  14-inch  pipe  in  addition  to  the  12-inch 
pipe  which  Stowell  had  laid  in  1883.  We 
express  no  opinion  as  to  the  possibility  of 
the  plaintiff  maintaining  a  second  action 
upon  its  patent  since  obtained,  or  how  far 
this  case  may,  if  at  all,  operate  as  rea  judi 
9ata  in  that. 

There  teas  no  error  in  the  decree  of  the 
Supreme  Court,  and  it  is  therefore  affirmed. 

Mr.  Justice  McKenna  took  no  part  in 
the  disposition  of  this 
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THE  ROANOKE. 

Oonatitutional  laic — validity  of  etate  $tat' 
ute  creating  lien  on  foreign  vessels — in- 
terferenee  with  Federal  admiralty  juris- 
diction. 

An  unlawful  Interference  with  the  exclnslTe 
Jurisdiction  of  admiralty  and  maritime  cases, 
vested  by  the  Pederal  Constitution  In  the 
eoarts  of  the  United  States,  Is  made  by  the 
atUmpt  by  1  Bal.  (Wash.)  Code  ft  StaL  H 
6068,  6964,  to  create  a  preferred  lien  on 
ocean-going  vessels  owoed  In  other  states  or 
countries  for  work  done  and  materials  fur- 
nished on  the  order  of  a  contractorp  which 
Hen  may  l>e  enforced  at  any  time  within 
three  years,  although  such  contractor  has 
been  paid  In  full  by  the  owner  without  knowl- 
edge of  any  unpaid  claims. 

[No.  123.] 

Suhmitted    December    17,     1902,    Decided 
March  S,  190S. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Wash- 
ington to  review  a  decree  enforcing  a  lien 
for  labor  and  materials  furnished  to  a  con- 
tractor charged  with  the  repair  of  a  ves- 
seL  Reversed  and  remanded,  with  direc- 
tions to  dismiss  the  libel. 

2      Statement  by  ^Ir.  Justice  Browni 

•    *  This  was  a  libel  in  rem  lor  materials,  and 

1i  1.  See  Maritime  Liens,  voL  U,  Cent.  Dig.  |  tt. 


also  for  work  and  labor,  alleged  to  have 
been  furnished  by  the  libellants  King  and 
Wingc  in  the  repair  of  the  steamship  Roan- 
oke, to  certain  contractors  with  the  own* 
ers,  who  had  full  charge  of  the  alteration 
and  repair  of  the  steamship.  An  interven* 
ing  libel  was  also  filed  by  one  Fraser  for 
labor  and  material  furnished  under  the 
same  conditions. 

The  cases  resulted  in  decrees  for  the  U- 
bellants,  from  which  the  North  American- 
Transportation  &  Trading  Company,  owner 
of  the  steamship,  appealed  directly  to  this- 
court,  and  the  following  facts  were  found: 

'The  North  American  Transportation  ^ 
Trading  Company  appeared  as  claimant 
and  owner,  and  the  vessel  was  rdeased  upon; 
its  stipulation. 

"It  admitted  all  the  allegations  of  tha 
libel  except  that  the  work  was  done  on  the 
credit  of  the  ship,  which  it  denied  except 
that  it  admitted  that  libellants  had  acted 
under  the  belief  that  they  had  a  lien  by, vir- 
tue of  law.  It  then  alleged  its  incoroora* 
tion  and  existence  under  the  laws  of  tha 
state  of  Illinois,  the  residence  there  at  all 
times  of  its  jpresident  and  general  manager,, 
its  maintainmg  only  agencies  at  Seattle  and 
at  other  places  in  Alaska  and  Canada,  and 
its  enjoying  a  high  credit.  The  Roanoke  it 
alleged  to  be  an  ocean-going  vessd,  fes- 
tered at  Chicago,  Illinois,  under  the  naviga- 
tion laws  of  the  United  States,  with  thej; 
name  of  "Chicago"  painted  on  her  stern. h- 
She  was^alleged  to  have  been  purchased  by* 
claimant  in  1893  on  the  Atlantic  coast,  and, 
upon  the  Pacific  coast  since  that  time,  em^ 
ployed  between  Seattle  and  the  mouth  of 
the  Yukon  in  the  summer,  and  between  San 
Francisco  and  southern  ports  in  the  winter. 
It  was  further  alleged  that  the  cTnlmant 
had  never  given  any  order  for  the  materia? 
and  labor  described  in  the  libel,  and  that 
these  were  furnished  on  the  order  of  the 
contractor,  who,  before  the  filing  of  the  li- 
bel and  without  any  knowledge  by  claimant 
of  these  unpaid  claims,  had  been  paid  by 
tills  claimant  for  those  materials  and  labor 
in  full.  It  was  alleged  in  conclusion  that 
the  lien  claimed  by  libellants  was  claimed 
under  §S  5053  and  5954  of  Bellinger's  Code 
and  Statutes  of  Washin^on,  that  such  a 
lien  was  in  this  instance  void,  being  in  vio- 
lation of  the  8th  section  of  the  1st  article 
of  the  Constitution  of  the  United  States, 
conferring  upon  Congress  the  power  to  reg- 
ulate commerce  among  the  several  states, 
was  an  ille^l  burden  upon  interstate  com- 
merce, and  m  violation  also  of  the  14th  ar- 
ticle of  the  Constitution  of  the  United 
States,  as  depriving  claimant  of  its  property 
without  due  process  of  law  and  ^nU1out  its 
equal  protection,  and  was  in  violation  of 
the  2d  section  of  the  3d  article  of  the  Con- 
stitution conferring  on  the  courts  of  the 
United  States  admiralty  and  maritime  jn* 
risdiction. 

"To  the  intervening  libel  of  Fraser  the 
same  answer  was  made. 

'To  each  of  these  answers  respectivdj 
the  libellants  and  intervening  libeilant  ex- 
cepted as  insufficient,  and  the  whole  of  each,^ 
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to  ooBstitute  any  answer  or  defense  to  the 
libeL 

**rhe  exceptions  were  sustained,  the 
elaimant  elected  to  stand  on  its  answer,  and 
a  decree  was  entered  against  it  and  its 
stipulators  for  the  whole  sum  claimed  in 
the  libels." 

Messrs,  Frederick  Bausmaa  and 
Daniel  Kelleher  for  appellants. 

Messrs,    Harold    Preston,    Benton  Em- 
3  ^rw,  and  Clarence  8,  Preston  for  appellees. 

*  *Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  is  appealed  directly  from  the 
district  court  to  this  court  under  that 
clause  of  §  5  of  the  court  of  appeals  act 
which  permits  such  appeal  "in  any  case  in 
which  the  Constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  Con- 
sUtuUon  of  the  United  States."  [26  Stat, 
at  L.  828,  chap.  617,  U.  S.  Oomp.  Stat 
1901,  p.  549.]  No  additional  significance 
is  given  to  the  appeal  by  certain  questions 
certified  by  the  district  courts  as  the  power 
to  certify  is  only  given  in  cases  appealed 
upon  questions  of  jurisdiction.  But  as  the 
case  is  properly  before  us  upon  direct  ap- 
peal from  the  district  court;  we  proceed  to 
dispose  of  the  question  of  the  constitution- 

;:  ality  of  the  law  of  Washington,  under  which 

H  these  proceedings  were  taken. 

*  *By    that    law   <2    Ballinger's  Codes  and 
Statutes,  §§  5953  and  5954)  — 

"5953.  All  steamers,  vessels,  and  boats, 
their  tackle,  apparel,  and  fomitttre,  are 
liable— 

"3.  For  work  done  or  material  furnished 
in  this  state,  for  their  construction,  repair, 
or  equipmoit,  at  the  request  of  their  re- 
spective owners,  masters,  agents,  consign- 
ees, contractors,  subcontractors,  or  other 
person  or  persons  having  charge  in  whole  or 
in  part  of  their  construction,  alteration,  re- 
pair, or  equipment;  and  every  contractor, 
subcontractor,  builder,  or  person  having 
charge,  either  in  whole  or  in  part»  of  the 
construction,  alteration,  repair,  or  equip- 
ment of  any  vessel,  shall  be  held  to  be  the 
agent  of  the  owner,  for  the  purposes  of  this 
chapter;     .    .    • 

'demands  for  these  several  causes  con- 
stitute liens  upon  all  steamers,  vessels,  and 
boats,  and  their  tackle,  apparel,  and  furni- 
ture, and  have  priority  in  their  order  here- 
in enumerated,  and  have  preference  over  all 
other  demands;  but  such  liens  only  con- 
tinue in  force  for  the  period  cf  three  years 
from  the  time  the  cause  of  action  accrued." 

"5954.  Such  liens  may  be  enforced  in  all 
cases  of  maritime  contracts  or  service  by  a 
suit  in  admiralty,  in  rem,  and  the  law  reg- 
ulating proceedings  in  admiralty  shall  gov- 
ern in  all  such  suits;  and  in  all  cases  of 
contracts  or  service  not  maritime  by  a  civil 
action  in  any  district  court  of  this  terri- 
tory." 

In  this  connection  the  following  proposi- 
tions may  be  considered  as  settled: 

1.  That  by  the  maritime  law,  as  adminis- 


tered in  England  and  in  this  country,  a 
lien  is  given  for  necessaries  furnished  a 
foreign  vessel  upon  the  credit  of  such  ves- 
sel {The  General  Smith,  4  Wheat  438,  4 
L.  ed.  609;  The  Grapeshot,  9  Wall.  129,  sub 
nom.  The  Grapeshot  v.  Wallerstein,  19  L. 
ed.  651;  Gen.  Admiralty  Rule  12) ;  and  that 
in  this  particular  the  several  states  of  this 
Union  are  treated  as  foreign  to  each  other. 
The  General  Smith,  4  Wheat  438,  4  L.  ed. 
609;  The  Kalorama,  10  Wall.  204,  212,  sub 
nom,  Pendergast  v.  The  Kalorama,  19  L. 
ed.  943. 

2.  That  no  such  lien  is  given  for  neces- 
saries furnished  in  the  home  port  of  the 
vessel  or  in  the  port  in  which  the  vessel  is^ 
owned,  registered,  enrolled,  or  licensed,  andS 
the  remedy  in  sueh^case,  though  enforceable* 
in  the  admiralty,  is  in  personam  only.  The 
Lottatoanna,  21  Wall.  558,  sub  nom.  Rodd 
v.  Beartt,  22  L.  ed.  654;  The  Edith,  94  U. 
S.  518,  sub  nom,  Poole  v.  Tyler,  24  L.  ed. 
167.  This  is  a  distinct  departure  from  tfie 
Continental  system,  which  makes  no  ac- 
count of  the  domicil  of  the  vessel,  and  is  a 
relic  of  the  prohibitions  of  Westminster 
Hall  against  the  court  of  admiralty,  to  the 
principle  of  which  this  court  has  steadily 
adhered. 

3.  That  it  is  competent  for  the  states  to 
create  liens  for  necessaries  furnished  to  do- 
mestic vessels,  and  that  such  liens  will  be 
enforced  by  the  courts  of  admiralty  under 
their  general  Jurisdiction  over  the  subject 
of  necessaries.  The  General  Smith,  4 
Wheat.  438,  4  L.  ed.  609;  Peyrouo  v.  ffoto- 
ard,  7  Pet  324,  8  L.  ed.  700;  The  St,  Law- 
rence, 1  Black,  522,  sub  nom,  Meyer  v.  Tup- 
per,  17  L.  ed.  180;  The  Lottawawna,  21 
Wall.  558,  sub  nom,  Rodd  v.  Eeartt,  22  L. 
ed.  654;  The  Belfast,  7  Wall.  624,  sub  nom. 
The  Belfast  v.  Boon,  19  L.  ed.  266;  The  J. 
E,  Rumbell,  148  U.  6.  1,  12,  87  L.  ed.  346, 
347,  13  Sup.  Ct  Rep.  498.  The  right  to 
extend  these  liens  to  foreign  vessels  in  any 
ease  is  open  to  grave  doubt.  The  Ohusan, 
2  Btory,  455,  Fed.  Cas.  No.  2,717;  The 
Lyndhurst,  48  Fed.  839. 

The  question  involved  in  this  ease,  how- 
ever, is  whether  the  states  may  create  nneh 
liens  as  against  foreign  vessels  (vessels 
owned  in  other  states  or  countries),  and  un- 
der  such  circumstances  as  would  not  au- 
thorize a  lien  under  the  general  maritime 
law.  The  question  is  one  of  very  consider- 
able importance,  as  it  involves  the  power 
of  each  state,  which  a  vessel  may  visit  in 
the  course  of  a  long  voyage,  to  impose  liens 
under  wholly  different  circumstuaces  and 
upon  wholly  different  conditions.  In  the 
case  under  consideration  the  vessel  was 
owned  by  an  Illinois  corporation,  enjoying 
a  high  credit,  and  maintaining  agencies  at 
Seattle  and  at  other  places  in  Alaska  and 
Canada.  The  Roanoke  was  an  ocean-going 
vessel,  r^stered  at  Chicago  under  the  na^ 
gation  laws  of  the  United  States,  with  the 
name  "Chicago"  painted  on  her  stem,  al- 
though she  was  engaged  in  trade  upon  the 
Pacific  coast  between  Seattle  and  the  mouth 
of  the  Yukon  in  summer,  and  between  San 
Francisco   and   southern   ports    in   winter. 
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Neitlier  the  cmner  nor  master  nor  other  offi- 

oen  of  the  vessel  had  given  an  order  for 

iQ  the  material  and  labor  set  forth  in  the  li- 

g  bel,  which  were  furnished  upon  the  order  of 

•  a  contractor,  who,  before  the  filing*  of  the 
libel  and  without  any  knowledge  by  the 
owner  of  these  unpaid  claims,  had  heen 
paid  in  full  for  these  claims. 

Although  this  court  has  never  directly 
decided  whether  materials  and  labor  fur- 
nished by  workmen  or  subcontractors  con- 
stitute a  lien  upon  a  vessel,  —  in  other 
words,  whether  the  contractor  can  be  re- 
garded as  an  agent  of  the  vessel  in  the  pur^ 
chase  of  such  labor  and  materials, — ^there  is 
a  general  consensus  of  opinion  in  the  state 
courts  and  in  the  inferior  Federal  coiirts 
that  labor  and  materials  furnished  to  a  con- 
tractor do  not  constitute  a  lien  upon  the 
vessel,  unless  at  least  notice  be  given  to  the 
owner  of  such  claim  before  the  contractor 
has  received  the  sum  stipulated  by  his  con- 
tract Smith  V.  The  Eastern  Railroad,  I 
Curt.  C.  C.  253,  Fed.  Gas.  No.  13,039; 
Bouthwick  V.  The  Clyde,  6  Blackf.  148; 
Huhhell  V.  Denison,  20  Wend.  181;  Burst 
V.  Jackson,  10  Barb.  219;  The  Whitaker,  1 
Sprague,  229,  282,  Fed.  Gas.  Nos.  17,624, 
17,626;  Harper  v.  The  New  Brig,  Gilpin, 
536,  Fed.  Gas.  No.  6,090;  Ames  v.  Sujett, 
33  Me.  479;  Squire  v.  100  Tons  of  Iron,  2 
Ben.  21,  Fed.  Gas.  No.  13,270;  The  Mar- 
quette, Brown,  Adm.  354,  Fed.  Gas.  No. 
0,101. 

The  Injustice  of  permitting  such  claims 
to  be  set  up  is  plainly  apparent.  The  mas- 
ter is  the  agent  of  the  vessel  and  its  owner 
in  more  than  the  ordinary  sense.  During 
the  voyage  he  is  in  fact  the  alter  ego  of  his 
principal.  He  is  intrusted  with  an  uncon- 
trolled authority  to  provide  for  the  crew, 
and  for  the  preservation  and  repair  of  the 
ship.  He  engages  the  cargoes,  receives  the 
freight,  hires  and  pays  his  crew,  and  is  in- 
trusted, perhaps  for  years,  with  the  com- 
mand and  disposition  of  the  vessel.  With 
full  authority  to  bind  the  vessel,  his  posi- 
tion is  such  that  it  is  almost  impossible  for 
him  to  acquaint  himself  with  tne  laws  of 
each  individual  state  he  may  visit,  and  he 
has  a  right  to  suppose  that  the  general 
maritime  law  applies  to  him  and  his  ship, 
wherever  she  may  go,  unhampered  by  laws 
which  are  mainly  intended  for  local  appli- 
cation, or  for  domestic  vessels.  Local  laws, 
such  as  the  one  under  consideration,  ordi- 
narily protect  the  ship  by  requiring  notice 
of  the  claim  to  be  filed  in  some  public  office, 
limiting  the  time  to  a  few  weeks  or  months 
within  which  the  laborer  or  subcontractor 
may  proceed  against  her,  requiring  notice 
«to  be  given  of  the  claim,  bdore  uie  con- 
g  tractor  himself  has  been  paid,  and  limiting 

•  his  recovery* to  the  amount  remaining  un- 
paid at  the  time  such  notice  is  received. 
The  statute  of  Washington,  however,  pro- 
vides for  an  absolute  lien  upon  the  ship  for 
work  done  or  material  furnished  at  the  re- 
quest of  the  contractor  or  subcontractor, 
and  makes  no  provision  for  the  protection 
of  the  owner  m  case  the  contnictor  has 
been  paid  the  fuU  amount  of  his  bill  before 


notice  of  the  claim  of  the  subcontractor  is 
received.  The  finding  in  this  case  is  that 
the  contractor,  who  nad  agreed,  in  conso- 
nance with  the  usual  course  of  business,  to 
make  the  repairs  upon  this  vessel,  had  been 
paid  in  full  by  the  claimant.  The  injus- 
tice of  holding  the  ship  under  the  circum- 
stances is  plainly  manifest. 

Not  only  is  the  statute  in  question  ob- 
noxious to  the  general  maritime  law  in  de- 
claring every  contractor  and  subcontractor 
an  sgent  of  the  owner,  but  it  establishes  a 
new  order  of  priority  in  payment  of  liens, 
abolishes  the  ancient  and  equitable  rule  re- 
garding "stale  claims,"  and  permits  the  as- 
sertion of  a  lien  at  any  time  within  three 
years,  regardless  of  the  fact  that  the  vessel 
may  have  been  sold  to  a  bona  fide  purchas- 
er, not  only  without  notice  of  the  claim,  but 
without  the  possibility  of  informing  him- 
self by  a  resort  to  the  public  records.  It 
also  gives,  or  at  least  creates  the  presump- 
tion of,  a  lien,  though  the  materials  be  fur- 
nished upon  the  order  of  the  owner  in  per- 
son. 

No  opinion  upon  this  subject  can  afford 
to  i^ore  the  admirable  discussion  of  Mr. 
Justice  Stoiy  in  the  case  of  The  Chusan,  2 
Story,  455,  Fed.  Gas.  No.  2,717,  in  which  he 
refused  to  apply  to  a  Massachusetts  vessel 
a  law  of  the  state  of  New  York,  requiring 
a  lien  for  supplies  to  be  enforced  before  the 
vessel  left  the  state: 

"This  statute  is,  as  I  conceive,  perfectly 
constitutional,  as  applied  to  cases  of  repairs 
of  domestic  ships,  that  is,  of  ships  belong- 
ing to  the  ports  of  that  state.  .  .  .  But 
in  cases  of  foreign  ships  and  supplies  fur- 
nished to  them  the  jurisdiction  of  the  oourts 
of  the  United  States  is  governed  by  the  Gon- 
stitution  and  laws  of  the  United  States,  and 
is  in  no  sense  governed,  controlled,  or  lim- 
ited by  the  local  legislation.  .  .  .  For 
myself,  I  can  only  say  that  during  the 
whole  of  my  judicial  life  I  have  never  up 
to  the  present  hour  heard  a  single  doubt 
breathed  upon  the  subject.**  To  the  samsH 
effect  is  The  Lyndhurst,  48  Fed.  839.  S 

*  While  no  ease  involving  this  precise  ques-* 
tion  seems  to  have  arisen  in  this  court,  we 
have  several  times  had  occasion  to  hold 
that  where  Gongress  has  dealt  with  a  sub- 
ject within  its  exclusive  power,  or  where 
such  exclusive  power  is  given  to  the  Fed- 
eral courts,  as  in  cases  of  admiralty  and 
maritime  jurisdiction,  it  is  not  competent 
for  states  to  invade  that  domain  of  legisla- 
tion, and  enact  laws  which  in  any  way 
trench  upon  the  power  of  the  Federal  oov- 
emment.  Gases  arising  in  other  branches 
of  the  law  furnish  apt  analogies.  The  prin- 
ciple is  stated  in  a  nutsheU  by  Ghief  Jus- 
tice Marshall  in  Bturges  v.  Crowninshield,  4 
Wheat.  122,  193,  4  L.  ed.  629,  648:  "But 
it  has  never  been  supposed  that  this  con- 
current power  of  legislation  extended  to 
every  possible  case  in  which  its  exercise  by 
the  states  has  not  been  expressly  prohibit- 
ed. Hbe  confusion  resultuig  from  sneh  a 
practice  would  be  endless.  .  .  .  Tlist 
whenever  the  terms  in  ^Hiieh  a  power  is 
granted  to  Cangress,  or  the  natm  of  the 
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power,  nqpiired  thftt  It  thoold  be  eKereifled 
wuHxuMfy  bj  GongreeB,  the  subjeet  is  as 
eompletefy  taken  from  the  state  leffislatures 
aa  u  they  had  been  expressly  forbidden  to 
act  on  it."  This  was  said  of  a  bankrupt 
law  of  New  York  which  assumed  to  dis- 
d^rge  the  debtor  from  all  liability  for 
debts  previously  contracted,  notwithstand- 
ing the  Constitution  had  vested  the  power 
In  Congress  of  establishing  uniform  laws  on 
the  subject  of  bankrupt<7.  It  was  held  that 
the  states  had  a  right  to  pass  bankrupt 
laws  until  the  power  had  been  acted  upon 
by  Congress,  though  the  law  of  New  York 
discharging  the  debtor  from  liability  was 
held  to  be  void  as  imjpairing  the  obligation 
of  prior  contracts  within  uie  meaning  of 
the  Constitution. 

In  Hall  V.  DeCuir,  95  U.  S.  486,  498,  24 
L.  ed.  547,  551,  it  was  said  that^  inasmuch 
as  interstate  commerce  is  regulated  verv 
largely  by  congressional  legislation,  it  fol- 
lowed that  such  legislation  must  supersede 
1^  state  legislation  upon  the  same  subject, 
anJ,  by  neoeasazr  implication,  prohibit  it, 
SKoept  in  cases  wnere  the  legislation  of  Con- 
gress manifests  an  intention  to  leave  some 
particular  matter  to  be  regulated  by  the 
several  states,  as,  for  instance,  in  the  case 
of  pilotage.  Cooley  v.  Philadelphia  Port 
WardmSf  12  How.  299,  13  L.  ed.  996.  Upon 
oothis  principle  it  was  held  that  a  law  of 
2  Louisiana  excluding  colored  passengers 
•  from  the  cabin  set  •apart  for  the  use  of 
whites  during  the  passage  of  steamboats 
down  the  Mississippi,  was  a  regulation  of 
iatenstate  commerce,  and  therefore  uncon- 
stitutional. To  the  same  effect  is  Siimot  v. 
Davenport,  22  How.  227,  16  L.  ed.  243.  In 
the  subsequent  cases  of  Louisville,  y,  0,  d 
r.  R,  Co.  V.  Ifism^ippt,  133  U.  S.  587,  33 
L.  ed.  784,  2  Inters.  Com.  Rep.  801,  10  Sup. 
CL  Rep.  348,  and  PUsay  v.  Ferguson,  163 
U.  S.  537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep. 
1138,  state  laws  requiring  separate  railway 
carriages  for  the  white  and  colored  races 
were  sustained  upon  the  ground  that  they 
applied  only  between  places  in  the  same 
state. 

In  the  very  recent  case  of  Easton  v.  lotoa, 
188  U.  S.  220,  ante,  288,  23  Sup.  Ct.  Rep 
288,  it  was  held  that  a  state  law  punishing 
presidents  of  banks  receiving  deposits  of 
money  at  a  time  when  the  bank  was  insol- 
vent,* and  when  such  insolvency  was  known 
to  them,  was  unconstitutional  as  applied  to 
national  banks  whose  operations  were  gov- 
erned exclusively  by  acts  of  Congress.  Said 
Mr.  Justice  Shiras:  "But  we  are  unable 
to  perceive  that  Congress  intended  to  leave 
the  field  open  for  the  states  to  attempt  to 
promote  the  welfare  and  stability  of  nation- 
al banks  by  direct  legislation.  If  they  had 
such  power  it  would  have  to  be  exercised 
and  limited  by  their  own  discretion,  and 
confusion  would  necessarily  result  from 
control,  possessed  and  exercised  by  two  in- 
dependent authorities."  Sc3  also  Parmer^ 
d  if.  Vat,  Bank  v.  Bearing,  91  IT.  S.  29,  23 
L.  ed.  196:  M'Culloch  v.  Mrryland,  4 
Wheat.  425,  4  L.  ed.  606. 
The  following  oases  are  also  to  the  same 


general  effect:  Degani  t.  MiehaeH,  2  Ind. 
396;  State  v.  Pike,  15  N.  H.  83;  Lffneh  y. 
Clarke,  I  Sandf.  Ch.  683,  644;  Jack  t.  Jfar- 
tin,  12  Wend.  311;  E(P  parte  Hill,  88  Ala. 
429,  450;  People  v.  Fonda,  62  Mich.  401,  29 
N.  W.  26.  Although  it  is  equally  true  that 
where  Congress,  having  the  power,  has  ex- 
ercised it  but  incidentally,  and  obviously 
with  no  intention  of  covering  the  subject, 
the  states  may  supplement  its  legislation 
by  regulations  of  their  own  not  inconsistent 
with  it.  Reid  v.  Colorado,  187  U.  S.  137, 
ante,  92,  23  Sup.  Ct.  Rep.  92. 

Bearinff  in  mind  that  exclusive  jurisdio- 
tion  of  all  admiralty  and  maritime  cases  is 
vested  by  the  Constitution  in  the  Federal 
courts,  which  are  thereby  made  judges  of 
the  scope  of  such  jurisdiction,  subject,  of 
course,  to  congressional  legislation,  the  stat-  g 
ute  of  the  state  of  Washington,  in  so  far  as  ^ 
it  attempts  to*oontrol  the  administration  of* 
the  maritime  law  bv  creating  and  superadd- 
ing conditions  for  the  benefit  of  a  particular 
class  of  creditors,  and  thereby  depriving  tha 
owners  of  vessels  of  defenses  to  which  they 
would  otherwise  have  been  entitled,  is  an 
imlawful  interference  with  that  jurisdic- 
tion, and  to  that  extent  is  unconstitutional 
and  void. 

The  decree  of  the  District  Court  is  ikere- 
fore  reversed,  and  the  case  remanded  to  that 
court  with  directions  to  dismiss  the  libels. 

Mr.  Justice  Harlaa  concurred  in  tha  rs> 
suit 


(189  U.  S.  420) 
PULLMAN  COMPANY,  Plff.  in  Brr^ 

V. 

WIRT  ADAMS,  State  Revenue  Agmt 

Commerce — privilege    tam-^on   sleeping  cair 
companies. 

The  privilege  tax  Imposed  by  Mlse.  Code  1891» 
il  S317,  3387,  on  sleeping  and  palace  car 
companlea  carrying  passengers  from  one 
point  to  another  within  the  state,  cannot  be 
deemed  an  nnconstltutlonal  regulation  of 
commerce  because  of  the  declaration  in  Miss. 
Const,  i  196,  that  sleeping  car  companies  are 
common  carriers  and  subject  to  liability  se 
such,  where  such  provision  Is  regarded  by  the 
state  courts  as  Imposing  no  obligation  on  tha 
company  to  transport  local  passengena 

[No.  138.] 

Argued  and  submitted  December  19,  i90f. 
Decided  March  2,  1903, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  judg> 
ment  affirming  a  judgment  of  the  trial  court 
in  favor  of  plaintiff  in  an  action  to  Tecover 
privilege  taxes  from  a  sleeping  car  com- 
pany.    Affirmed. 

See  same  case  below,  78  Miss.  814,  30  Sol 
767. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Bnrry  ana  J.  8,  Rumf- 
nells  for  plaintiff  in  error. 

Messrs.  Mareellns  Green*  W.  B.  Ear- 
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per,  and  W.  H,  Potter  for  defendant  in  «r 
rar. 

Mr.  Justice  Holmei  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  taxes,  brought  hy 

the  revenue  agent  of  the  state  of  Mississippi 

^  against   the    Pullman    Company.    The   de- 

^  fendajit   in  due  form  raiaea  the  objection 

•  that  the  tax  law^iras  void  as  an  interference 
with  commerce  between  the  states.  Judg- 
ment was  given  for  the  plaintiff  in  the  local 
state  court,  and  the  juagment  was  affirmed 
t^  the  supreme  court  of  the  state.  78  Miss. 
814,  80  So.  757.  The  case  then  was  brought 
here  by  writ  of  error. 

The  tax  in  question  was  imposed  by  the 
following  sections  of  the  Mississippi  Code 
of  1802:  "S  3317.  A  tax  on  privileges  is 
levied  as  follows,  to  wit:  ...  8  3387. 
Sleeping  car  companies:  On  each  sleeping 
and  palace  car  company  carrying  passen- 
gers from  one  point  to  another  within  the 
state,  $100,  and  25  cents  per  mile  for  each 
mile  of  railroad  track  over  which  the  oom- 

Kny  runs  its  cars."  We  assume  that  the 
vt  words  mean  what  afterwards  was  ex- 
prrased  by  an  amendment,  "over  which  the 
company  runs  ite  cars  in  this  state." 

The  Pullman  Company  is  an  Illinois  cor- 
poration. Its  sleeping  cars  were  carried  by 
various  railroad  companies,  and  all  of  them 
were  carried  into  the  state  from  another 
state,  or  out  of  the  state  to  another  state,  or 
both.  But  such  cars  in  their  passage  also 
carried  passengers  from  point  to  point 
within  the  state,  and  a  specific  fare  was  col- 
lected by  the  servants  of  the  Pullman  Com- 
pany. The  company  attempted  by  pleas 
and  by  an  offer  of  evidence  to  bring  before 
the  court  the  fact  that  its  receipts  from 
this  class  of  passengers  did  not  equal  the 
expenses  chargeable  against  such  receipts. 
It  contended  that  these  facts  would  show 
that  the  business  within  the  state  was  mere- 
^  a  burden  on  its  commerce  between  the 
states,  while  at  the  same  time,  it  argued,  it 
was  compelled  to  assume  that  burden  by  8 
195  of  the  state  Constitution,  which  de- 
clares sleeping  car  companies  to  be  common 
carriers  and  subject  to  liability  as  such. 
The  pleas  were  held  bad  on  demurrer,  the 
evidence  was  rejected,  and  the  jury  was  in- 
structed to  find  for  the  plaintiff  on  the 
facts  admitted.  These  rulings  and  the  re- 
fusal of  the  court  to  declare  the  above-men- 
tioned §  3387  unconstitutional  are  the  er- 
rors assigned. 

If  the  clause  of  the  state  Constitution  re- 
ferred to  were  held  to  impose  the  obligation 
g  supposed  and  to  be  valid,  we  assume  with- 
H  out  discussion  that  the  tax  would  be  in- 

•  valid.  For  then  it  •would  seem  to  be  true 
that  the  state  Constitution  and  the  statute 
combined  would  impose  a  burden  on  com- 
merce between  the  states  analogous  to  that 
which  was  held  bad  in  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  ed.  649,  11  Sup. 
Ct  Rep.  851.  On  the  other  hand,  If  the 
Pullman  Company,  whether  called  a  com- 
mon carrier  or  not,  had  the  richt  to  choose 
between  what  points  it  would  carry,  and 
therefore  to  give  up  the  carriage  of  passen- 


gers from  one  point  to  another  within  tlis 
state,  the  case  is  governed  by  Oshome  v. 
Florida,  164  U.  S.  650,  41  L.  ed.  586,  17 
Sup.  Ct.  Rep.  214.  The  company  cannot 
complain  of  bein^  taxed  for  the  privilege  of 
doing  a  local  business  which  it  is  free  to  re- 
nounce. Both  parties  agree  that  the  tax  is 
a  privilege  tax. 

As  the  validity  of  the  tax  is  thus  bound 
up  with  the  effect  of  the  section  of  the  state 
Constitution,  we  think  that  the  Pullman 
Company  was  entitled  to  know  how  it  stood 
under  the  latter,  and  tha.t  a  judgment 
against  it  could  not  be  justified  by  reason- 
ing which  leaves  that  point  obscure.  We 
are  somewhat  embarrassed  in  dealing  with 
the  case,  because  we  are  not  quite  certain 
whether  we  rightly  interpret  the  intima- 
tions upon  the  subject  in  the  judgment  un- 
der review.  If  the  Constitution  of  Misns- 
sippi  should  be  read  as  imposing  an  obliga- 
tion to  take  local  passengers,  the  question 
for  us  might  be  which,  if  not  both,  the 
clause  of  the  Constitution  or  the  tax  act,  is 
invalid.  But  we  assume  that  the  opinion 
of  the  supreme  court  of  Mississippi  intends 
to  meet  the  difficulty  frankly,  and  when  it 
says  that  the  argument  against  the  tax 
drawn  from  the  aTOve  interpretation  of  the 
Constitution  is  fallacious,  we  take  it  as 
meaning  that  no  such  interpretation  will  be 
attempted  in  the  future,  and  we  take  it  so 
the  more  readily  that  we  can  see  no  ground 
for  a  different  view.  If  we  are  right  in  our 
understanding  the  ludgment  of  the  supreme 
court  was  correct  K>r  the  reason  sufficiently 
stated  above. 

Judgment  affirmed. 


(189  U.  8.  199) 
UNITED  STATES,  AppU 

V. 

BVT5TT  D.  NIX.     (No.  142) 
EVETT  D.  NIX,  Appi., 

V. 

UNITED  STATES.    (No.  196) 

Marshals — mileage  fees — per  diem  fee —  op- 
proval  of  account  by  court — statutes^- 
repeal — special  and  general  acts  ep»» 
dence — escape  of  prisoner — presumptum 
of  negligence. 

1.  A  United  States  marshal  Is  not  entitled  to 
mileage  for  the  distance  traveled  In  serving 
warrants  of  arrest,  In  excess  of  the  usually 
traveled  route  between  the  place  of  receiving 
the  writs  and  the  place  of  service,  however 
great  the  necessity  of  pnrsnlng  a  clrcnltous 
ronte.  In  view  of  U.  S.  Rev.  Stat  S  829  (U. 
S.  Comp.  Stat.  1901,  p.  680),  which  directs 
such  mileage  to  be  computed  "from  the  place 
where  the  process  Is  returned  to  the  place  of 
service.** 

2.  The  per  diem  fee  for  the  attendance  of  a 
United  States  marshal  at  a  court  which  has 
been  opened  for  baslness  by  order  of  the  judge 
Is  allowable,  although  bnslness  may  not  have 
been  transacted  In  court  on  such  day,  and  the 
judge  may  not  have  been  present. 

8.  The  special  provision  of  26  Stat,  at  L.  81« 
chap.  182,  I  10,  that  persons  diarged  with 
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anj  offenM  against  the  territory  of  Okla- 
homa shaJl  In  all  cases  be  taken  before  the 
United  States  commissioner  whose  office  Is 
nearest  to  the  place  where  the  offense  was 
committed,  was  not  repealed  by  the  general 
proTislons  of  the  sundry  cIyII  appropriation 
bill  of  August  18,  1894  (28  Stot  at  L.  416, 
chap.  801),^  that  marshals  shall  take  arrested 
persons  before  the  commissioner  nearest  the 
place  of  arrest,  or  shall  be  entitled  to  no 
mileage  therefor. 

4.  The  allowance  by  the  district  judge  of  the 
account  of  a  United  Stotea  marshal  is  prima 
Caclo  evidence  of  the  correctness  of  the  mile- 
age items  of  such  account. 

5.  The  expense  of  transporting  a  prisoner  un- 
der a  warrant  of  commitment  cannot  be  al- 
lowed a  United  States  marshal,  where  such 
prisoner  escaped  from  the  custody  of  his  dep- 
uty before  he  could  be  delivered  to  the  pen- 
itentiary, and  there  is  no  finding  of  due  dili- 
gence on  Uie  part  of  the  officer  to  prevent  the 
escape. 

€.  A  prisoner  who  escapes  from  tiie  custody  of 
a  deputy  marshal  while  going  to  supper  in  a 
hotel  will  be  presumed  to  liave  escaped 
through  the  officer's  negligenoa. 


[No8.  142,  196.] 

Bvhmitied    December    18,     1902. 
March  f,  190S. 


Decided 


ON  APPEALS  from  the  Court  of  Claims 
to  review  a  judgment  in  favor  of  a 
United  States  marshsd  for  a  portion  of  the 
fees  claimed  by  him  in  his  petition.  Re- 
versed and  remanded  for  further  proceed- 


same  case  below,  36  Ct.  CI.  598. 


*    *  Statement  by  Mr.  Justice  Brown: 

This  is  a  petition  for  marshars  fees  for 
the  district  of  Oklahoma,  upon  which  the 
court  of  claims  made  the  findings  of  fact 
set  forth  in  the  margin.t 


Messrs,  Felix  BrannlKan  and  Assist- 
ant Attorney  General  Pradt  for  United 
States. 

Messrs.  Franklin  H.  Maekey  and 
Frank  B.  Crostkwaite  for  Nix. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court:  g 

Item  2  of  the  third  finding,  namely,  S 
"traveling  1,153  miles  in*going  to  serve  war-* 
rants  of  arrest,  at  6  cents  per  mile,  $69.18," 
involves  the  question  whether  travel  in  ex- 
cess of  the  distance  from  the  place  of  serv- 
ice to  the  place  of  receiving  the  writs  can 
be  allowed,  in  view  of  the  fee  bill  for  mar- 
shals. Rev.  Stat.  §  829  (U.  S.  Comp.  Stat. 
1901,  p.  636),  provides  "for  travel,  in  gding 
only,  to  serve  any  process,  warrant,  attach- 
ment, or  otlier  writ,  including  writs  of  sub- 
p<ena  in  civil  or  criminal  cases,  6  cents  a 
mile,  to  be  computed,  from  the  place  where 
the  process  is  returned  to  the  place  of  serv- 
ice." This  has  always  been  interpreted  to 
mean  by  the  usual  traveled  route  {Hitch  ▼. 
United  States,  66  Fed.  937),  the  leofth  of 
which  is  not  given  in  the  finding.  The  ex- 
cuse for  not  pursuing  the  route  in  this  case 
is  that  it  was  a  new  and  unsettled  Indian 
country;  that  defendants  were  moving 
about  from  place  to  place  to  avoid  arrest^ 
and  it  was  necessary  to  travel  a  circuitous 
route;  and  that,  in  the  absence  of  bridges, 
the  deputies  had  to  find  fordable  places  tog 
cross  the  rirer  to  locate  the  defendants.  § 
*  However  equitable  the  charge  may  havt* 
been  in  this  particular  case^  there  is  no  au- 
thority of  law  for  its  allowance.  There  is, 
however,  a  special  provision  in  the  lasl 
clause  of  §  829  (U.  8.  Comp.  Stat.  1901,  pw 
630)  by  which  "in  all  cases  where  mileage 
is  allowed  to  the  marshal  he  may  elect  to 
reoeive  the  same  or  his  actual  traveling  ex* 
penses,  to  be  proved  on  his  oath  to  the  sat- 


»  U.  8.  Ctomp.  St.  ISOl.  p.  717. 


tl.  The  claimant;  Bvett  D.  Nix,  was  United 
States  marshal  for  the  district  of  Oklahoma 
from  July  1,  1893,  to  February  24,  1896,  ai;>- 
pointed,  qualified,  and  acting. 

II.  During  said  period  the  claimant,  as  such 
marshal,  by  his  deputies,  performed  services 
and  travel  and  Incurred  expenses  In  behalf  of 
the  United  States,  and  his  accounts  therefor, 
verified  by  his  oath  and  approved  by  the  court  in 
accordance  with  the  law,  were  finally  acted  up- 
on by  the  accounting  officers  of  the  Treasury 
Department,  and  part  thereof  was  allowed  and 
paid,  bat  a  port  thereof,  as  more  specifically  set 
forth  In  finding  8,  was  disallowed,  and  no  por- 
tion thereof  has  been  paid  to  the  claimant. 

III.  Item  2.  To  travel,  1,163  miles  in  going 
to  serve  warrants  of  arrest,  at  6  cents  per  mile, 
$69.18,  being  for  travel  In  excess  of  the  distance 
from  the  place  of  arrest  to  the  place  of  re- 
ceiving writs.  The  travel  charged  for  was  In 
a  new  and  unsettled  Indian  country,  without 
postofllces,  post  routea  or  section  lines.  The 
defendants  were  moving  abont  from  place  to 
place  to  avoid  arrest,  and  it  was  necessary  to 
travel  a  circnltoos  route.  The  deputies  had  to 
find  fordahle  places  to  cross  the  river  to  locate 
the  defendants,  there  being  no  bridges.  After 
arrest  the  defendants  were  taken  by  the  most 
direct  routes  to  commissioners  for  examination. 

Item  10.  For  attendance  of  the  marshal  at  court, 
by  deputy,  for  twenty  days,  at  |5  per  day,  $100.00. 


It  does  not  appear  whether  business  was 
transacted  in  the  court  on  said  days,  although 
the  court  was  opened  for  business  by  order  of 
the  Judge.  It  does  not  appear  that  the  judge 
was  present  at  court  on  any  of  these  days. 

Item  12.  This  Item  was  charged  In  dalmaafs 
accounts  as  transportation  of  prisoners,  depii> 
ties,  and  guards  from  the  several  places  of  si^ 
rest,  for  hearing  before  the  United  States  com- 
missioners whose  oflices  were  nearest  the  places 
where  the  crimes  for  which  the  prisoners  wens 
arrested  were  committed.  The  number  of  miles 
charged  in  claimant's  accounts  for  this  travel 
was  51,856  miles,  at  10  cents  a  mile,  amounting 
to  15.186.50. 

Those  accounts  were  submitted  to  the  United 
States  district  court  for  Oklahoma  under  the 
provisions  of  the  act  of  February  22,  1875  (18 
Stat,  at  L.  chap.  95,  »).•  and  the  said  no- 
counta  including  this  Item,  as  above  cliarged, 
were  approved  by  that  court.  When  the  ac- 
counts so  approved  were  submitted  to  the 
accounting  ofilcera  all  the  char^  for  travel  In- 
cluded In  tliat  Item  were  disallowed  by  them 
under  the  provisions  of  the  sundry  dvll  appro- 
priation act  of  August  18,  1894  (28  StaL  at  I*. 
172,  41<,  chap,  m,  U.  8.  Comp.  SUt.  1901,  p.  717), 
which  made  it  the  duty  of  the  marshal  to  take 
the  defendants  before  the  nearest  circuit  court 
commissioner  or  the  nearest  Judicial  ofiicer  hav- 
ing Jurisdiction  under  existing  laws,  for  a  hearing, 

«  U.  8.  (X>mp.  St.  1901,  p.  MB. 
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isfaction  of  the  court.**  This  seems  to  con- 
template the  very  contingency  which  arose 
in  tois  case,  of  a  number  of  miles  actually 
and  necessarily  traveled  in  excess  of  the  di- 
rect route  from  the  place  where  the  process 
was  returned  to  the  place  of  service.  It  re- 
imburses the  marshal  his  expenses,  but  de- 
nies him  a  profit  upon  them.  This  item 
must  be  disallowed. 

(2)  Item  10.  "For  attendance  of  the 
marshal  at  court  by  deputy,  20  days  at  $5 
per  day,  $100."  The  fact  that  it  did  not 
appear  whether  business  was  transacted  in 

g  court  on  these  days,  or  whether  the  judge 
Swas  present  in  court,  was  immaterial,  in 
*  view  of  the  fact  that  the  court  was  opened 
for  business  by  order  of  the  judge.  United 
States  V.  Finnell,  186  U.  S.  236,  46  L.  ed. 
890,  22  Sup.  Ct.  Rep.  633;  McMullen  v. 
United  States,  146  U.  S.  360,  36  L.  ed.  1007, 
13  Sup.  Ct.  Rep.  127.  For  aught  that  ap- 
pears, the  attendance  may  have  been  under 
the  circumstances  in  whidi  a  similar  charge 
was  allowed  in  United  States  v.  Pitman, 
147  U.  S.  669,  37  L.  ed.  324,  13  Sup.  Ct. 
Rep.  425.  Where  the  court  is  opened  for 
business  by  order  of  the  judge,  it  is  the 
duty  of  the  marshal  to  attend,  and  there  is 
no  reason  why  he  should  not  receive  his  per 
diem  therefor  as  if  the  judge  were  actually 
present.  This  claim  is  not  contested  by  the 
^vemment,  and  should  be  allowed. 

(3)  Item  12,  for  the  transportation  of 
prisoners  arrested  under  warrants  issued 
by  United  States  commissioners,  involves 
two  questions:  First,  whether  travel 
should  nave  been  charged  from  the  place  of 


arrest  to  the  nearest  circuit  court  commis- 
sioner, or  to  the  office  of  the  commissioner 
nearest  to  the  place  where  the  crimes  with 
which  the  prisoners  were  charged  toere  com- 
mitted; second,  whether,  assuming  the  po- 
sition of  the  claimant  in  this  particular  to 
be  correct,  as  matter  of  law,  there  was  suf- 
ficient evidence  of  the  number  of  miles  trav- 
eled to  entitle  him  to  the  charge  of  $5,135.50. 
By  "An  Act  to  Provide  a  Temporary  Gov- 
ernment for  the  Territory  of  Oklahoma" 
(26  Stat  at  L.  81,  chap.  182),  a  certain^ 
portion  of  the  Indian  territory  was  set  ofF§ 
as  a  territorial  government  under  the*name* 
of  Oklahoma.  By  8  9  the  judicial  power 
of  the  territory  was  vested  in  certain 
courts,  and  the  usual  executive  and  judicial 
offices  created.  By  §  10,  "persons  charged 
with  any  offense  or  crime  in  the  territory  of 
Oklahoma,  and  for  whose  arrest  a  warrant 
has  been  issued,  may  be  arrested  by  the 
United  States  marshal  or  any  of  his  depu- 
ties, wherever  found  in  said  territory,  but 
in  all  cases  the  accused  shall  be  taken,  for 
preliminary  examination,  before  a  United 
States  commissioner,  or  a  justice  of  the 
peace  of  the  county,  whose  office  is  nearest 
to  the  place  where  the  offense  or  crime  was 
committed.  All  offenses  committed  in  said 
territory,  if  committed  within  any  organ- 
ized county,  shall  be  prosecuted  and  tried 
within  said  county."  By  §  28,  "the  Con- 
stitution and  all  the  laws  of  the  United 
States  not  locally  inapplicable  shall,  except 
so  far  as  modified  by  this  act,  have  the 
same  force  and  effect  as  elsewhere  within 
the  United  States." 


commitment,  or  taking  ball  for  trial.  Subse- 
quently the  accounting  officers  allowed  and  paid 
claimant  of  tills  item  |27. 

After  salt  was  brought  In  this  court,  the 
elalmant's  deposition  was  taken  in  respect  to 
this  Item,  and  he  proved  that,  of  his  own  knowl- 
edge.  11,433  miles  were  traveled  In  the  trans- 
portation of  said  prisoners,  deputies,  and 
guards.  As  to  the  remainder  of  the  travel,  he 
could  not  testify  of  his  own  knowledge,  because 
that  travel  had  been  performed  by  certain  of  liis 
deputies  who  were  not  then  in  the  territory, 
and  who,  he  supposed,  were  in  Alaska  or  the 
Philippine  islands.  The  depositions  of  those 
deputies  were  not  taken.  No  other  evidence 
was  offered  by  the  claimant  to  establish  the 
number  of  miles  actually  traveled  than  the  ap- 
proval of  the  district  court  for  Oklahoma  and 
his  own  deposition  subsequently  taken,  as  above 
stated.  If  the  approval  of  his  account  by  said 
district  conrt '  Is  competent  evidence  to  estab- 
lish the  number  of  miles  actually  traveled,  this 
court  finds  the  ultimate  fact  that  he  traveled 
61,855  miles.  If  such  approval  of  the  district 
court  is  Incompetent  to  establish  the  number  of 
miles  actually  traveled,  this  court  finds  that  the 
number  of  miles  so  traveled  was  11,433  In  the 
transportation  of  prisoners,  deputies,  and 
guards,  as  before  set  forth. 

Item  16.  For  service  of  a  capias  end  trans- 
portation (mileage)  of  a  deputy,  prisoner,  and 
guard.  The  capias  was  Issued  by  the  clerk  of 
the  United  States  district  court  at  Topeka,  Kan- 
sas, on  an  indictment  found  by  the  grand  jury 
at  Topeka.  The  capias  was  received  by  the 
claimant  in  Oklahoma  city  and  was  executed  by 
arresting  the  prisoner  named  In  the  capias,  who 
was  trsnsported  to  the  United  States  district 
conrt  at  Wichita,  Kansas. 
23  8.  a— 32. 


The  claimant  cliarged  0  cents  a  mile  for  go- 
ing 62  miles,  from  Oklslioma  city  to  Perry,  to 
serve  the  writ,  $2  for  the  service  of  the  writ, 
and  10  cents  per  mile  eadi  for  the  deputy,  prls> 
oner,  and  guard  for  111  miles,  $33.30,  from 
Perry,  Oklahoma,  to  Wichita,  Kansas,  and  one 
meal  for  the  prisoner,  75  cents,  making  a  total 
of  $30.77. 

Item  24.  For  actual  expenses  for  transport- 
ing a  prisoner  from  Sjuingfleld,  Ohio,  to  the 
penitentiary  at  Brooklyn,  New  York,  under  a 
warrant  of  commitment.  The  warrant  of  conk- 
mitment  was  Issued  at  Oklahoma^  and  tlie  mar- 
shal transported  the  prisoner  on  that  warrant 
to  Springfield,  Ohio,  where  the  prisoner  was 
temporarily  detained  as  a  witness  for  the 
United  States  In  a  counterfeiting  case.  The 
prisoner  liaving  been  discharged  as  a  witness 
in  that  case  at  Springfield,  the  marshal  con» 
tinned  his  transportation  from  Springfield  to 
New  York  city  on  the  original  warrant  of  com- 
mitment. The  prisoner,  with  a  deputy  and 
guard,  arrived  in  New  York  city  too  late  for  the 
prisoner  to  be  received  at  the  Brooklyn  peni- 
tentiary on  the  day  of  arrival  In  New  York,  and 
he  escaped  from  the  custody  of  the  deputy  on 
the  night  of  the  same  day  while  they  were  going 
to  supper  In  the  hotel  where  they  were  stopping. 
The  marshal  made  every  effort  to  retake  the 
prisoner,  and  failed.    $90.50. 

Conclusion  of  Law. 

Upon  the  foregoing  findings  of  fact  the  conrt 
decides,  as  a  conclusion  of  law,  that  the  claim- 
ant recover  Judgment  of  and  from  the  United 
States  In  the  sum  of  one  hundred  and  eight  dol- 
lars and  ninety-five  cents  ($108.05)  on  items  S 
and  10  of  finding  8. 

AU  otaier  Items  dissllowed. 
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This  is  the  act  upon  which  the  claimant 
ittlies  for  his  right  to  travel,  while,  upon 
the  other  hand,  the  eoyemment  ocHitends 
that  this  act  was  repealed  by  a  general  act 
of  Ausust  18,  1894  (28  Stat,  at  L.  416, 
chap.  B01),t  making  appropriations  for  sun- 
dry civil  expenses  for  the  year  1895,  one  of 
the  clauses  of  which,  under  the  head  of 
"Judicial,"  provides  that  "it  shall  be  the 
duty  of  the  marshal,  his  deputy  or  other 
officer,  who  may  arrest  a  person  charged 
witJi  any  crime  or  offense,  to  take  the  de- 
fendant before  the  nearest  circuit  court 
commissioner,  or  the  nearest  judicial  officer, 
having  jurisdiction  under  existing  laws,  for 
a  hearing,  commitment,  or  taking  bail  for 
trial;  and  the  officer  or  magistrate  issuing 
the  warrant  shall  attach  thereto  a  certified 
copy  of  the  complaint,  .  .  .  and  no 
mileage  shall  be  allowed  any  officer  violat- 
ing the  provisions  hereof." 

The  object  of  this  statute  was  manifestly 
to  amend  Rev.  Stat.  §  829,  which  provided 
that  the  mileage  of  the  marshal  for  trans- 
portation of  prisoners  should  be  computed 
nrom  the  place  where  the  process  was  served 
to  the  place  where  it  was  returned.  This 
statute  provides  that  he  shall  be  taken  to 
the  circuit  court  commissioner  nearest  the 
place  of  arrest,  regardless  of  the  fact  by 
13  whom  the  warrant  was  issued.  Inasmuch 
o  as  the  later  act  is  a  general  one,  applicable 
?  to  marshals  generally  throughout*the  coun- 
try, we  do  not  think  it  was  intended  to  re- 
peal or  interfere  with  the  former  act>  pro- 
viding specially  for  persons  charged  with 
any  offense  or  crime  in  the  territory  of 
Oklahoma,  and  that  in  all  oases,  whether 
the  crime  was  committed  against  the  terri- 
tory or  the  general  government,  the  ac- 
cused shall  be  taken  before  a  commissioner 
whose  office  is  nearest  to  the  place  where 
the  offense  or  crime  was  committed. 

The  rule  of  statutory  construction  is  well 
settled  that  a  general  act  is  not  to  be  con- 
etrued  as  applying  to  cases  covered  by  a 
prior  special  act  upon  the  same  subject 
On  this  principle  we  held  In  Toionsend  v. 
Little,  109  U.  S.  504,  27  L.  ed.  1012,  3  Sup. 
Ot.  Rep.  357,  that  special  and  general  stat- 
utory provisions  may  subsist  together,  the 
former  qualifying  the  latter.  See  also 
Churohill  v.  Crease,  5  Bing.  177 ;  Magone  v. 
King,  2  C.  C.  A.  383,  1  U.  S.  App.  267,  51 
Fed.  525,  and  cases  cited;  State  ▼.  Clarke^ 
26  N.  J.  L.  54. 

It  would  seem  that  this  construction 
works  no  particular  hardship  upon  the  gov- 
ernment, since  in  all  cases  where  the  crim- 
inal is  unable  to  give  bail  he  is  required  to 
be  ultimately  transported  for  trial  to  the 
county  wherein  the  crime  was  committed. 

The  second  question  connected  with  this 
item  is  whether  the  marshal  produced  suffi- 
cient evidence  of  the  number  of  miles  trav- 
eled. His  claim  was  for  51,350  miles  at  10 
eents  per  mile.  He  was  unable  to  prove,  of 
his  own  knowledge,  more  than  11,433  miles. 
As  to  the  remainder  he  could  not  testify  of 
his  own  knowledge,  because  that  travel  had 
been  performed  by  certain  of  his  deputies 
^pbo  were  not  then    in   the   territory,  and 
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who,  he  supposed,  were  in  Alaska  or  the 
Philippine  islands.  The  depositions  of 
those  deputies  were  not  taken.  He  showed, 
however,  that  his  accounts  had  been  al- 
lowed by  the  district  Judge.  That  was  suf- 
ficient to  cast  upon  the  government  the  bur- 
den of  showing  any  error  of  fact  in  his  ac- 
count. United  States  v.  Jones,  134  U.  S. 
483,  33  L.  ed.  1007,  10  Sup.  a.  Rep.  615. 
In  that  case  we  held  that  the  approval  of 
the  commissioner's  account  by  a  circuit 
court  of  the  United  States,  under  the  act 
of  Fd)ruary  22,  1875  (18  Stat,  at  L.  333, 
chap.  95),s  was  prima  facie  evidence  of  the 
correctness  of  the  items  of  that  acooimt, 
and,  in  the  absence  of  clear  and  unquestion-  9 
able  proof  of  mistake  on  the  part  of  theg 
court,  it  should  be  conclusive.  We*adhere« 
to  that  view.  It  would  be  an  insupportable 
burden  upon  the  officers  of  courts  if,  every 
time  a  question  was  made  before  the  ac- 
counting officers  of  the  Treasury  of  the  cor- 
rectness of  their  account,  they  were  required 
to  produce  affirmative  evidence  of  every 
item.  This  was  evidently  not  contemplat- 
ed by  the  statute.  Notwithstanding  this, 
however,  there  is  no  doubt  that  the  accotmt 
may  be  impeached  for  error  of  law.  ifc- 
Mullen  V.  United  States,  146  U.  S.  360,  36 
L.  ed.  1007,  13  Sup.  Ct.  Rep.  127.  This 
item  should  have  been  allowed  in  full,  less 
the  amount  paid. 

(4)  Item  24,  for  actual  expenses  in 
transporting  a  prisoner  from  Springfield, 
Ohio,  to  the  penitentiary  at  Brooklyn,  New 
York,  under  a  warrant  or  commitment,  is 
the  only  other  one  contested.  The  prisoner 
with  a  deputy  and  guard  arrived  in  New 
York  too  late  for  the  prisoner  to  be  re- 
ceived at  the  Brooklyn  penitentiary  on  the 
same  day,  and  that  night  he  escaped  from 
the  custody  of  the  deputy  while  they  were 
going  to  supper  in  the  hotel  where  th^ 
were  staying. 

As  there  is  no  finding,  either  by  the  dis- 
trict judge  in  approving  his  accounts  or  by 
the  court  of  claims,  of  due  diligence  on  the 
part  of  the  officer  to  prevent  the  escape,  the 
item  was  properly  disallowed.  The  pre- 
sumption is  that  he  escaped  by  negligmce. 
State  V.  Hunter,  94  N.  C.  820;  State  t. 
Lewis,  113  N.  C.  622,  18  S.  E.  69;  Skat' 
tuck  V.  State,  51  Miss.  575. 

The  judgment  of  the  Court  of  CUU/me  wiU 
therefore  he  reversed,  and  the  ease  remand- 
ed to  that  court  for  further  proceedings  in 
conformity  with  this  opinion. 


(189  U.  S.  207) 

DAVIS   &    FARNUM  MANUFAOTURINa 
COMPANY,  Afn>t^ 

V. 

CITY  OF  LOS  ANGELB& 

Appeal — direct  appeal  from  oirouU  aoiir^— 
equitjf—^njunotion  iigainet  oriminal  pro^ 
^edinge-Hidequate  remedy  at  law. 

1.  An  appeal  lies  directly  to  the  Supreme  Court 
of  the  United  States  from  a  decree  of  a  dr^ 
cult  court  dismissing  a  bill  which  It  baae^ 
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BoC  Milj  upon  dlyenlty  of  ddMiuhlp.  trat 
upon  the  alleged  nncoxurtltatlonallty  of  cer- 
tain mtmlclpa]  ordinances  a«  Impairing  the 
obligation  of  a  contract  with  the  mnnlclpallty 
nnder  prior  ordlnancec 
S.  The  aboence  of  an  adequate  remedy  at  law 
cannot  be  urged  by  a  aubcontractor  who  has 
contracted  to  erect  gtm  works  on  certain 
premises,  as  a  ground  for  inJunctlTO  relief 
to  prevent  the  enforcement,  by  criminal  pro- 
ceedings against  his  employees,  of  municipal 
ordinances  prolilbltlng  the  erection  or  main- 
tenance of  such  structures  wltliin  certain 
limits,  which  are  alleged  to  Infringe  the  obli- 
gation of  the  contract  of  the  owner  of  the 
land  with  the  municipality  under  prior  or- 
dinances, since  his  remedy,  if  any.  Is  by  ac- 
tion against  the  principal  oontnetor,  who  Is 
presumed  to  be  able  to  respond  in  damages 
for  all  such  which  the  sul>contractor  may 
hare  suffered  by  the  interruption  of  the  con- 
tract. 

[No.  607.] 

Submitted     January    It,    1909.     Decided 
March  2,  1909. 

ON  APPEAL  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  Dis- 
trict of  California  to  review  a  decree  which 
dismissed  a  bill  to  enjoin  the  enforcement 
of  certain  municipal  ordinances  alleged  to 
impair  the  obligation  of  a  contract  with  the 
municipality  under  prior  ordinances.  Af- 
/Irmed. 

See  same  case  below  on  motion  for  pre- 
Uminaiy  injunction,  115  Fed.  637. 

Statement  bv  Mr.  Justice  Brown  i 
This  was  a  bill  in  eauitj  filed  in  the  dr- 
euit  court  for  the  southern  district  of  Cali- 
fornia  t^  appellant,  a  citizen  of  Massachu- 
setts, to  restrain  the  city  of  Los  Angeles 
and  its  officers  from  enforcing  certain 
municipal  ordinances  prohibiting  the  erec- 
tion or  maintenance  of  g^  tanks  or  reser- 
voirs within  certain  portiona  of  the  city. 

The  gravamen  of  the  bill  was  that  on  Sep- 
tember 1,  1901,  Caroline  W.  Dobbins  made 
a  contract  with  the  Valley  Gas  &  Fuel  Com- 
OD  pany,  a  California  corporation,  to  build  cer- 
g  tain  gas  works  for  her,  including  all  things 
•  necessary  for  the  *  manufacture,  recovery, 
and  storage  of  gas,  on  lands  thereafter  to 
be  designated;  that  on  September  17  the  ap- 
pellant made  a  contract  with  the  gas  and 
fuel  company  to  erect  upon  Mrs.  Dobbins's 
premises  a  water  tank  and  gas  holder  hav- 
ing a  capacity  of  100,000  ciwic  feet  of  gaa, 
and  thai  immediately  thereafter  it  con- 
structed and  prepared  the  material  and  ma- 
chinery necessaxV  for  the  erection  of  the 
tank  and  gas  holder,  and  shipped  the  same 
to  Los  Angeles;  that  on  September  28  Mrs. 
Dobbins  purchased  certain  lands  in  lioa  An- 
geles, which  were  within  the  limits  wherein 
it  was  lawful  to  erect  gas  works  as  described 
in  a  momicipal  ordinance  adopted  August 
26,  1001,  and  on  November  1  applied  to  the 
board  of  fire  commissioners  for  a  permit  to 
erect  such  gas  works;  that  on  November  22 
her  petition  came  on  for  hearing  before  the 
fire  commissioners,  and  after  proof  had  been 
made  that  all  provisions  of  prior  ordinances 


had  been  oompUed  with,  the  matter  was 
duly  oonsideied,  and  finally  resulted,  No- 
vember 20,  in  a  vote  to  grant  a  permit  to 
erect  and  maintain  the  gaa  works. 

That  upon  the  22d  day  of  November  Mn. 
Dobbins's  contractors  began  at  once  to  lay 
the  foundation  for  said  works  at  a  cost  of 
upwards  of  $2,600,  when,  on  November  26, 
the  city  adopted  an  ordinance,  amending 
that  of  August  26,  1901,  including  her  prop- 
erty in  the  prohibited  territory  for  the 
erection  or  maintenance  of  gas  works  (which 
ordinance,  however,  seems  to  have  proved 
defective),  and  subsequently,  in  February, 
1902,  caused  certain  of  the  employees  of  the 
1^  and  fuel  company  to  be  arrested,  charg- 
ing them  with  a  violation  of  this  ordinance. 
Subsequently,  under  new  proceedings,  cer- 
tain employees  of  the  plaintiff  were  arrested 
and  the  work  etopped. 

Another  ordinance  was  passed  on  Mareb 
3,  1902,  also  amending  that  of  August  26, 
1901,  and  other  arrests  were  made  of  the 
employees  for  a  violation  of  this  ordinance. 
It  was  averred  that  the  gas  works  are  in  an 
uncompleted  condition,  exposed  to  the  ela- 
ments  and  in  danger  of  being  destrcyyed,  and 
that  all  of  the  aforesedd  ordinances  were 
adopted  by  the  common  coimcil  at  the  in- 
stigation of  the  Los  Angeles  Light  Com- 
pany, which  has  enjoyed  a  monopoly  of  theg 
gas  business  for  the  last  ten  years.  et 

*  A  demurrer  was  filed  to  this  bill  by  the* 
cit^  for  want  of  equity  and  of  jurisdiction, 
which  was  sustained  by  the  court,  and  the 
bill  dismissed  (116  Fed.  687),  apparently 
upon  the  ground  that  a  court  of  chanoei^ 
has  no  power  to  restrain  criminal  proceed- 
ings, unless  thcT  are  instituted  bv  a  par^ 
to  a  suit  already  pending  before  it,  and  to 
try  the  same  right  that  is  in  issue  there. 
Whereupon  an  appeal  was  taken  to  this 
court. 

MeMsrs.  Ifjjax  Helm,  Henry  T.  Helm, 

Edward  0.  Bailey,  Henry  T.  Lee,  and  J.  R. 
Scott  for  appellant. 

Meeers.  Albert  H.  Cnitel&er,  W.  B. 
Mathews,  Le  Compte  Davis,  and  J.  B.  Rush 
for  appellee.  o- 

ei 

*Mr.  Justice  Brown  delivered  the  opinion* 
of  the  court: 

As  the  bill  in  this  case  is  based,  not  only 
upon  diversity  of  citizenship,  but  upon  the 
alleged  unconstitutionality  of  the  municipal 
ordinances  of  November  26,  1901,  and 
March  3,  1902,  as  impairing  the  obligation 
of  Mr&  Dobbins's  contract  \v\<.h  the  city  un- 
der prior  ordinances,  an  appeal  lies  directly 
to  tnis  court,  and  upon  such  appeal  the 
whole  case  is  opened  for  consideration. 
Uomer  v.  United  States,  143  U.  S.  670»  36 
L.  ed.  266,  12  Sup.  Ct  Rep.  522:  Chappell 
V.  United  States,  160  U.  S.  499,  40  L.  ed. 
510,  16  Sup.  Ct  Rep.  397.  The  state  hav- 
ing  delegated  certain  powers  to  the  city,  the 
ordinances  of  the  municipal  authorities  in 
this  particular  are  the  acts  of  the  state 
through  one  of  its  properly  constituted  in- 
strumentalities, and  their  unconstitutional- 1*. 
itv  is  the  unconstitutionality  of  a  state  law  ^ 
witlun  the  •meaning  of  t   9  of  the  cirooit*' 
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•onii  of  anpemlfl  set  [26  StaA.  at  L.  827, 
diap.  617,  U.  a  Oomp.  Stat  1901,  p.  640]. 
City  R.  Co,  V.  Citizent^  Street  R.  Co,  166  U. 
S.  567,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep.  663; 
Penn  Mut,  L.  Ins.  Co.  ▼.  Austin,  168  U.  S. 
686,  694,  42  L.  e<L  626,  630,  18  Sup.  CL 
Rep.  223;  St.  Paul  Gaslight  Co,  v.  St.  Paul, 
181  U.  S.  142,  148,  45  L.  ed.  788,  791,  21 
Sup.  Ct  Rep.  675. 

2.  The  court  below  did  not  pass  upon  the 
validity  of  these  ordinances,  but  came  to  the 
conclufdon  that  a  bill  in  equity  would  not 
lie  to  restrain  their  enforcement,  and  in  this 
aspect  we  shall  discuss  the  case.  As  the 
only  method  employed  for  the  enforcement 
of  these  ordinances  was  by  criminal  pro- 
ceedings, it  follows  that  the  prayer  of  the 
bill  to  enjoin  the  city  from  enforcing  these 
ordinances,  or  prevent  plaintiff  from  carry- 
ing out  its  work,  must  be  construed  as  de- 
manding the  discontinuance  of  such  crimi- 
nal proceedings  as  were  already  pending, 
and  inhibiting  the  institution  of  others  of 
a  similar  character. 

That  a  court  of  equity  has  no  general 
power  to  enjoin  or  stay  criminal  proceed- 
ings unless  thev  are  instituted  by  a  party 
to  a  suit  already  pending  before  it,  and  to 
try  the  same  right  that  is  in  issue  there,  or 
to  prohibit  the  invasion  of  the  rights  of 
property  by  the  enforcement  of  an  unoon- 
ntitutional  law,  was  so  fully  considered  and 
settled  in  an  elaborate  opinion  by  Mr.  Jus- 
tice Gray,  in  Re  Sawyer,  124  U.  S.  200,  31 
L.  ed.  402,  8  Sup.  Ct  Rep.  482,  that  no  fur- 
ther reference  to  prior  authorities  is  deemed 
necessary,  and  we  have  little  more  to  do 
than  to  consider  whether  there  is  anything 
exceptional  in  the  case  under  consideration 
to  take  it  out  of  the  general  rule.  The 
plaintiff  in  the  case  of  Sawyer  sought  to 
restrain  the  mayor  and  connnittee  of  a  city 
in  Nebraska  from  removing  a  city  officer 
under  charges  filed  against  &m  for  malfeas- 
ance in  office.  This  was  held  to  fall  within 
the  general  rule,  ajid  not  within  the  excep- 
tion. 

The  general  rule  that  a  circuit  court  of 
the  United  States  sitting  as  a  court  of 
equity  cannot  stay  by  injunction  proceed- 
ings pending  in  a  state  court  to  enforce  the 
criminal  laws  of  such  state  was  applied  in 
Harkrader  v.  Wadley,  172  U.  S.  148,  43  L. 
ed.  399,  19  Sup.  Ct.  Rep.  119,  to  a  case 
where  the  plaintiff  sought  to  enjoin  pro- 
ceedings against  him  for  the  embezzlement 
of  the  assets  of  a  bank ;  and  in  Fitts  v.  Me- 
Gh^,  172  U.  S.  616,  43  L.  ed.  636,  19  Sup. 
Ot  Rep.  269,  to  a  suit  brought  1^  the  re- 
ceiver of  a  railroad  against  the  attorney 
OD  general  of  the  state  to  restrain  him  from 
Ji  instituting  or  prosecuting  criminal  proceed- 
•  ing9  to  enforce  against  the  plaintiff  the  pro- 
visions of  a  state  law  reducing  the  tolls 
which  had  been  exacted  of  the  public  by 
the  railroad,  of  whioh  the  plaintiff  was  re- 
ceiver. This  was  held  to  oe  in  reality  a 
suit  against  the  state  to  enjoin  the  institu- 
tion of  criminal  proceedings,  and  hence 
within  the  general  rule.  See  also  Prout  v. 
Starr,  187  U.  S.  — ,  ante,  398,  23  Sup.  Ct 
Ren.  398. 
^lainUff  seeks  to  maintain  its  biU  under 


the  exception  above  noted,  wherein,  in  a  few 
eases,  an  injunction  has  been  allowed  to  is- 
sue to  restrain  an  invasion  of  rights  of 
propertv  by  the  enforcement  of  an  unconsti- 
tutional law,  where  such  enforcement  would 
result  in  irreparable  damages  to  the  plain- 
tiff. It  cites  in  that  regard  the  case  of 
Reagan  v.  Farmers'  Loan  d  T.  Co.  164  U. 
S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct  Rep.  1047,  in  which,  under 
a  law  of  Texas  giving  express  authority  to 
a  railroad  company  or  other  partv  in  inter- 
est to  bring  suit  against  the  railroad  com- 
missioners of  that  state,  a  bill  was  sus- 
tained against  such  commission  to  restrain 
the  enforcement  of  unreasonable  and  unjust 
rates,  and  in  the  opinion  a  few  instances 
were  cited  where  bills  were  sustained 
against  officers  of  the  state,  who,  under 
color  of  an  unconstitutional  statute,  were 
committing  acts  of  wrong  and  injury  to  the 
rights  and  property  of  the  plaintiff  acquired 
under  a  contract  with  the  state.  It  would 
seem  that,  if  there  were  jurisdiction  in  a 
court  of  equity  to  enjoin  the  invasion  of 
property  rights  through  the  instrumentality 
of  an  unconstitutional  law,  that  jurisdic- 
tion would  not  be  ousted  by  the  fact  that 
the  state  had  chosen  to  assert  its  power  to 
enforce  such  law  by  indictment  or  other 
criminal  proceeding.  Springhead  Spinning 
Co.  V.  Riley,  L.  R.  6  Eq.  668. 

In  order  to  determine  the  exact  property 
rights  at  stake  in  the  case  under  consider- 
ation, it  should  be  borne  in  mind  that  this 
is  not  a  bill  by  Mra  Dobbins,  the  owner  of 
the  land  and  of  the  proposed  gas  worlm,  to 
enjoin  the  city  from  interfering  with  carry- 
ing out  the  permit  she  had  obtuned  to  erect 
these  gas  works,  nor  bnfr  the  Vallev  Gas  & 
Fuel  Osmpany,  with  which  she  had  made  a 
contract  to  erect  these  works  but  by 
a  subcontractor  whidi  had  made  a  con- 
tract with  the  gas  and  fuel  company  to 
erect  for  it,  and  upon  premises  to  be  desig-g 
nated  hv  Mrs.  Dobbins^  a  water  tank  andei 
gas  holder;  and,  without  eveii*alleging  that* 
the  gas  and  fuel  company  had  refused  to 
carry  out  its  contract,  or  pay  to  plaintiff 
damages,  or  that  Mrs.  Dobbins  had  refused 
to  settle  any  claim  the  gas  and  fuel  com- 
pany might  have  against  her,  seeks  to  enjoin 
the  city  of  Los  Angeles  in  the  assumed  right 
of  Mrs.  Dobbins  from  interfering  with  its 
servants  and  employees,  and  from  prevent- 
ing plaintiff  from  carrying  out  the  work  of 
erecting  the  water  tank  and  gas  holder,  and 
also  to  desist  and  refrain  from  enforcing  its 
ordinances.  It  sets  up  no  contract  of  its 
own  with  the  city  which  the  municipal  ordin- 
ances have  impaired,  but  a  contract  of  the 
city  with  Mrs.  Dobbins,  to  which  it  was  no 
party,  in  which  it  had  no  direct  interest, 
and  that,  too,  without  averring  that  the  gas 
and  fuel  company  was  insolvent,  or  unable 
to  respond  to  its  claim  for  damages.  It 
proceeos  wholly  upon  the  assumption  that 
the  revocation  of  Mrs.  Dobbins's  license  will 
operate  injuriously  to  it,  and  that  it  can- 
not obtain  a  full  and  adeouate  runedy  at 
law  by  an  action  against  the  gas  and  fuel 
company  upon  its  contract  to  pay  the  prioe 
agreed  upon  between  them. 
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It  Ib  true  the  bill  is  Iwaed  upon  the  the- 
ery  that  plaintiff  would  suffer  great  and  ir- 
reparable loss  by  the  interferenoe  of  the  city 
and  by  the  exposed  condition  of  the  works, 
and  that  the  refusal  of  an  injunction  would 
result  in  innumerable  actions  at  law  and  a 
multiplicity  of  suits,  which  would  have  to 
be  instituted  at  great  expense  and  without 
the  possibility  of  recovering  indemnity* 
We  are  not,  however,  bound  bv  this  alleg^ 
tion,  when  the  facts  set  forth  in  the  bill 
show  that,  if  the  plaintiff  be  entitled  to  a 
remedy  at  all,  it  has  an  action  against  the 
gas  and  fuel  company,  which  is  presumed 
at  least  to  be  able  to  respond  in  damages 
for  all  such  as  plaintiff  may  have  suffered 
fay  the  interruption  of  the  contract.  Wheth- 
er the  gas  and  fuel  company  in  such  action 
oould  defend  upon  the  ground  that  the  mu- 
nicipality had  forbidden  the  prosecution  of 
the  work  might  depend  somewhat  upon  the 
terms  of  the  contract,  and  upon  the  right  of 
the  gas  and  fuel  company  to  take  advanta^ 
of  the  interference  of  the  city.  As  to  this 
we  express  no  opinion.  It  is  true  the  em- 
ployees of  the  plaintiff  were  arrested,  but 
s  thai  fact  alone  wrought  no  legaJ  injury  to 
^  the  plaintiff,  since,  if  it  were  prevented  from 
*  any  cause  for  which  the  gas  ajid  fueI*oom- 
pany  wei*e  chargeable,  it  might  bring  an  ac- 
tion for  damages  against  thai  company, 
with  which  alone  its  contract  was  made, 
and  recover  such  damages  as  it  could  prove 
to  have  sustain^. 

It  is  true  that  in  a  number  of  cases  bills 
have  been  sustained  by  one  or  more  stock- 
holders in  a  corporation  against  the  corpo- 
ration and  other  parties,  to  restrain  the  en- 
forcement of  an  unconstitutional  law 
against  the  corporation  itself,  but  it  has  al- 
ways been  held!,  and  eeneral  equit^r  rule  94 
requires,  that  such  bUl  must  contain  an  al- 
l^cntion  under  oath  that  the  suit  is  not  a 
collusive  one  to  confer  on  a  court  of  the 
United  States  jurisdiction,  and  must  also 
contain  an  allegation  that  the  directors  of 
a  corporation  have  refused  to  institute  the 
proceedings  themselves  In  the  name  of  such 
corporation,  and  the  efforts  of  the  plaintiff 
to  secure  such  action  on  the  part  of  the  di- 
rectors, and  the  cause  of  his  failure  to  ob- 
tain it.  Dodge  v.  Woolsey,  18  How.  331, 
16  L.  ed.  401;  Hawea  v.  Oakland,  104  U.  S. 
460,  9uh  nom,  Ewwhea  ▼.  Contra  Costa  Wa- 
ter Co.  26  L.  ed.  827;  Corbua  ▼.  AUuka 
Treadwell  Gold  Min.  Co,  187  U.  S.  466,  ante, 
p.  157,  23  Sup.  Ot  Rei>.  167.  This  rule, 
nowever,  has  no  application  to  subcontract- 
ors, who  stand  in  no  position  to  enforce  the 
right  of  their  immediate  contractors,  such 
as  was  the  gas  and  fuel  company,  or  of  the 
owner  of  the  property,  who  had  agreed  with 
such  immediai;e  contractors  to  do  the  work. 
The  plaintiff  in  this  case  stands  practically 
in  the  position  of  one  who  seeks  to  take  ad- 
vantage of  the  unconstitutionality  of  a  law 
in  which  it  has  only  an  indirect  interest, 
and  by  the  enforcement  of  which  it  has  suf- 
fered no  l^al  injury.  In  this  it  stands 
*much  in  the  position  of  the  plaintiff  in  Ty- 
[ler  ▼.  Registration  Ct.  Judges,  179  U.  S. 
^406,  46  L.  ed.  252,  21  Sup.  Ct.  Rep.  206;  and 
in  Turpin  ▼.  Lemon,  187  U.  S.  51,  ante,  20, 


23  Sup.  Ct  Rep.  20;  Wellington,  Petitioner, 
16  Pick.  87,  96,  26  Am.  Dec  631;  SindaUr 
y.  Jackson,  8  Cow.  543;  Jonee  v.  Black,  48 
Ala.  540;  Shehane  v.  Bailey,  110  Ala.  308, 
20  So.  359;  Dejamett  v.  Haynes,  23  Miss. 
600. 

In  this  connection,  also,  the  appellant 
cites  the  case  of  Reagoai  v.  Farmers*  Loan 
d  T.  Co.  154  U.  S.  362,  393,  38  L.  ed.  1014, 
1022,  4  Inters.  Com.  Rep.  660,  14  Sup.  CU 
Rep.  1047,  in  which  we  held  that  the  trustee 
of  the  bondholders  of  a  railway  corporation 
could  maintain  a  suit  against  the  state  rail- 
way commission  to  restrain  the  enforcement 
of  unreasonable  and  unjust  rates.  The 
case,  however,  was  put  upon  the  express 
ground  that  the  bondholders  were  the  equit- 
able and  the  beneficial  owners  of  the  prop-n 
ertv  of  the  corporation,  and  in  that  capao-g 
ily^sught  'Hnvoke  the  judgment  of  the  Fed-* 
eral  courts  aa  to  wheuier  the  contract 
rights  created  b^  the  charter,  and  of  which 
it  is  the  beneficial  owners,  are  violated  by 
subsequent  acts  of  the  state  in  limitation  ol 
the  right  to  collect  tolls."  In  that  case  the 
bondholders  were  not  only  the  beneficial 
owners  of  the  property,  but  a  reduction  of 
the  tolls  mi^ht  have  resulted  in  the  practi- 
cal destruction  of  their  securities,  and  un- 
less the  bill  were  maintained  they  were 
practically  remediless.  The  case  has  but  a 
remote  analogy  to  the  one  under  considera- 
tion. 

As  the  appellant  haa  shown  no  legal  in- 
terest in  this  litigation,  and  no  lack  of  a 
complete  and  adequate  remedy  at  law,  it  re- 
sults that  the  bill  was  properly  dismissed, 
and  the  decree  of  the  court  below  is  there' 
fore  affirmed, 

(189  U.  S.  1) 
KENNEDY  MINING   &   MILLING   COM- 
PANY, Plff.  in  Err., 

V. 
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KENNEDY  MINING   &   MILLING   COM- 
PANY, Plff.  in  Err^ 

ARGONAUT   MINING   COMPANY. 
(No.  58) 

Error  to  etate  court— -Federal  questiof^^ 
mining  daima^^ewtrdlateral  rights  —  es- 
toppel. 

1.  A  Federal  qaeetion  reviewable  In  the  Supreme 
Coart  of  the  United  States  is  involved  in  a 
decision  of  a  state  court  in  favor  of  plaintiff 
In  a  controversy  over  the  ownership  of  ore, 
in  which  defendant  claimed  that  under  the 
act  of  Maj  10.  1872  (17  Stat  at  L.  91,  chap. 
162,  Si  i;  S),«  tiUe  thereto  passed  to  it 
throQffh  its  patent,  instead  of  to  plaintiff;  be- 
caose  the  end  lines  of  the  latter's  patent  were 
not  parallel,  plaintiff  contending  that  lU  ti- 
tle was  acquired  under  the  act  of  July  26, 
1866  (14  Stat,  at  L.  251,  chap.  262),  which 
did  not  require  parallelism  of  end  lines. 

1.  One  of  two  coterminous  mining  proprietors 
Is  estopped  to  assert  that,  because  of  the  non- 
parallelism  of  the  end  lines  of  tHe  other's 

1 U.  B.  Comp.  St  1901,  p.  1425. 
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data.  It  did  not  earrj  tztnJatenl  rfghti  de- 
lined  by  extending  the  common  end  line  be- 
tween the  two  inrfaice  locations,  where  each 
common  line,  described  as  crossing  the  lode, 
was  established  by  the  patent  surveys  as  the 
result  of  an  adverse  proceeding  In  the  Land 
Office^  end  a  compromise  agreement  with  re- 
spect thereto  entered  Into  by  the  Immediate 
predecessors  In  title  of  such  proprietors,  who 
succeeded  to  the  Interests  of  their  predeces- 
sors with  a  knowledge  of  the  boondaiy  line 
so  determined. 

[Nos.  49.  68.] 

Argued  May  1,  190t.  Ordered  feir  reargue 
ment  before  full  bench  October  87,  1902, 
Reargued  December  10,  lU  1902,  Decid- 
ed March  9,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
which  affirmed  a  judgment  of  the  trial 
court  in  favor  of  plaintiff  in  an  action  to 
recover  damages  for  the  taking  of  ore  by  de- 
fendant from  land  alleged  to  belong  to  the 
plaintiff.     Affirmed, 

See  same  case  below,  181  Cal.  16,  63  Pac. 
148. 

Statement  by  Mr.  Chief  Justice  Fuller  t 

This  was  an  action  for  damages  for  the 
value  of  ore  allqened  to  have  been  taken  by 
the  Kennedy  Mining  A  Milling  Company 
from  ground  belonging  to  the  Argonaut 
Mining  Company,  siUiated  in  iSonador 
county,  California.  The  Kennedy  Mining 
&  Milling  Company  denied  taking  any  ore 
or  gold-bearing  rock  which  was  the  prop- 
erty of  the  Argonaut  Mining  Company,  and 
averred  that  it  was  the  owner  of  the  vein 
or  lode  from  which  the  rock  was  taken.  The 
?  case  was*gubmitted  to  the  trisd  court  on  an 
agreed  statement  of  facts,  and  resulted  in  a 
Judgment  in  plaintiff's  favor,  which  judg- 
ment was  affirmed  by  the  supreme  court  of 
California.  131  Cal.  16,  63  Pac  148. 
Writ  of  error  was  then  allowed,  and  each 
party  docketed  the  case  in  this  court,  but 
the  record  was  only  printed  in  No.  49. 

The  parties  are  coterminous  mining  pro- 
prietors upon  the  same  vein  or  lode,  the  top 
or  apex  of  which  passes  through  the  Pio- 
neer location,  belonging  to  the  Argonaut 
company,  into  the  Kennedy  location,  belong- 
ing to  the  Kennedy  Mining  A  Milling  Com- 
pany. 

A  certain  map  of  the  Pioneer  and  Ken- 
nedy mining  claims  was  made  part  of  the 
findings  of  fact,  but  the  supreme  court  of 
California  made  use  of  a  diagram  simplified 
from  that  exhibit,  which  is  as  foUovra: 

[See  opposite  page.] 

The  common  boundary  is  the  line  A-B, 

^  crossing  the  lode  at  the  point  marked  1  on 

*  this  diagram.     The  line  A-B-B'  is^this  end 

line  produced  indefinitely  in  the  direction 

of  the  dip  or  downward  course  of  the  vein. 

The  Kennedy  mine  was  entered,  and  pay- 
ment made  in  November,  1871,  and  the  pat- 
ent was  issued  July  29,  1872. 

The  Pioneer  was  located  under  the  law  of 
1866;  on  February  23,  1872,  it  was  entered 


and  paid  for;  and  the  patent  was  dated  Aih 
gust  12,  1872. 

During  the  pendency  of  the  patent  pn>^ 
oeedings  a  conflict  arose  as  to  a  segment  of 
ground  lying  at  the  north  end  of  the  Pio- 
neer, and  at  the  south  end  of  the  Kennedy. 
This  controvo-sy  was  subsequently  adjusted 
by  an  agreement  between  the  then  owners 
of  the  two  properties.  Both  parties  had 
sunk  working  shafts,  the  openings  of  which 
did  not  start  at  the  apex,  but  each  intc^ 
sected  the  vein,  and  all  the  workings  of 
both  were  on  this  vein.  The  vein  on  ita 
downward  course  passed  underneath  the 
SUva  mining  claim  belonging  to  the  Ken- 
nedy  Mining  &  Milling  Company,  located 
and  patented  on  another  vein,  which  had 
its  apex  within  the  Silva  ground.  This 
Silva  ground  was  patented  to  the  Kennedy 
Mining  &  Milling  Company,  February  6, 
1893,  and  the  pat^t  recited  an  entry  made 
in  October,  1892. 

The  patent  contained  this  reservation; 
"That  the  premises  hereby  granted,  with 
the  exception  of  the  surface,  may  be  en- 
tered by  the  proprietor  of  any  other  vein» 
lode,  or  ledge,  the  top  or  apex  of  which  lies 
outside  of  the  boundary  of  said  granted 
premises,  should  the  same  in  its  dip  be 
found  to  penetrate,  intersect,  or  extend  into 
said  premises,  for  the  purpose  of  extracting 
and  removing  the  ore  from  such  other  vein» 
lode,  or  ledge.'* 

The  ore  in  dispute,  although  taken  from 
the  Pioneer-Kennedy  vein,  was  south  of  the 
Kennedy  south  end  boundary,  as  shovm  by 
its  patent,  and  the  Kennedy  Mining  &  ^Oil- 
ing Company  did  not  assert  any  right  to  it 
by  virtue  of  its  ownership  of  the  Kennedy 
mine.  The  ore,  though  taken  from  beneath 
the  surface  of  the  Silva  location,  was  taken 
from  the  discovery  lode  of  the  Pioneer  lo- 
cation, which  was  the  only  lode  that  had  its 
apex  within  that  location.  It  entered  the« 
"location  near  the  middle  point  of  the  south-* 
em  end  line,  and  ran  northerly  through  the 
location  in  a  direction  practically  paralld 
to  the  side  lines,  through  the  center  of  the 
northern  end  line. 

Plaintiff  in  error  admitted  the  ownership 
by  the  Argonaut  Mining  Company  of  the 
Pioneer  mine,  and  that  the  lode  had  its 
apex  within  its  surface  location,  but  denied 
that  the  quartz  taken  by  it  from  that  lode 
was  within  that  location,  on  the  ground 
that  because  of  non-parallelism  of  the  end 
lines  of  the  Pioneer^  it  carried  no  extralat- 
ersd  rights;  and  that  if  the  court  could,  as 
matter  of  law,  construct  for  it  parallel  end 
lines,  the  southerly  end  line  being  the  base 
line  from  which  the  location  was  projected, 
the  parallel  would  be  made  by  extending  the 
nortnem  end  line  in  a  direction  parallel  to 
the  direction  of  the  southerly  end  line. 

The  supreme  court  of  California  held  that 
the  Argonaut  company  was  entitled  to  all 
the  rights  which  would  attach  under  the 
act  of  1866,  and  to  any  additional  rights 
which  inured  under  the  act  of  1872;  that 
the  act  of  1866  did  not  require  parallel  end 
lines,  and  the  failure  to  so  parallel  them  in 
the  Pioneer  location  did  not  deprive  that 
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elaim  of  eztralateral  rights;  that  the  ex- 
tnJateral  rights  on  lodes  located  under  the 
act  of  18C6,  where  end  lines  were  not  paral- 
lel, were  to  be  defined  by  drawing  lines  at 
riffht  angles  to  the  general  course  of  the 
lode,  at  uie  extreme  points  of  the  lode  with- 
in the  location;  that  the  contention  of 
plaintiff  in  error,  that  because  the  descrip- 
tion in  the  Pioneer  patent  commenced  at 
the  south  end  of  the  claim,  and  the  south 
end  line  was  first  run,  the  inequalities  aris- 
ing through  diver^ng  end  lines  should  be 
adjusted  by  drawing  a  produced  line  from 
1  to  8  in  the  diagram,  parallel  to  the  pro- 
duced south  end  line  from  3  to  6  in  the  dia- 
gram, could  not  be  sustained. 

The  ore  bodies  in  controversy  were  south 
of  the  northern  end  line  plane  of  the  Pio- 
neer as  made  by  agreement  the  boundary 
line  between  it  and  the  Kennedy  mining 
claim,  and  aiso  within  the  extralateral  right 
planes  constructed  at  right  angles  to  the 
general  course  of  the  lode  through  the  ex- 
treme points  of  the  lode  within  the  loca- 
tion. 

The  act  of  July  28,  1866  (14  SUt.  at  L. 
261,  chap.  262),  provided  that  patentees 
)  thereunder  should  haye  "the  right  to  follow 
mich  vein^or  lode  with  its  dips,  angles,  and 
variations  to  any  depth,  aluiough  it  may 
enter  the  land  adjoining,  which  Ituid  adioin- 
ing  shall  be  sold  subject  to  this  condition." 
112.] 

The  aet  of  May  10»  1872  (17  Stat,  at  L. 
•1,  ehap.  162,  99  2,  8)^1-  proyided  that  the 
end  lines  of  each  claim  should  be  parallel 
to  each  other,  and  that  locators  should  have 
*^e  exclusive  right  of  possession  and  en- 


joyment of  all  the  surface  included  within 
the  lines  of  their  locations,  and  of  all  yeini^ 
lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  insida 
of  such  surface  lines  extended  downward 
vertically,  although  such  veins,  lodes,  or 
ledges  may  so  far  depart  from  a  perpen- 
dicular in  their  course  downward  as  to  ex- 
tend outside  the  vertical  side  lines  of  said 
surface  locations:  Provided,  That  their 
right  of  possession  to  such  outside  parts  oi 
said  veins  or  ledges  shall  be  confined  to 
such  portions  thereof  as  lie  between  verti- 
cal planes  drawn  downward  as  aforesaid, 
through  the  end  lines  of  their  locations,  so 
continued  in  their  own  direction  that  such 
planes  will  intersect  such  exterior  parts  of 
said  veins  or  ledges." 

Messra,  John  Garl»er«  Jol&n  M. 
Wrisht,  and  Byron  Waters  for  plaintiff  in 
error  on  original  argument 

Messrs.  Gnrtis  H.  Xdndley, .  Henry 
Biekhoff,  and  W.  /.  MoGee  for  defendant  in 
ent>r. 

Messrs,  Jolut  Oarber  and  Jolua  "NL 
Wrifl^lit  for  plaintiff  in  error  on  reargu- 
ment. 

Mr.  Gnvtlfl  H.  Idndley  for  defendant 
in  error. 

Mr.  Chief  Justice  Fuller  delivered  tha 
opinion  of  the  oourt: 

Plaintiff  in  error  contended  in  the  courts 
below  that»  by  force  of  9S  2  and  3  of  the  act 
of  Ckmgrees  of  May  10, 1872;t  title  to  the 
ore  in  question  passed  to  it  through  its 
patent  to  the  Silva  mine,  and  did  not  pass 
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te  the  Pioneer  through  its  patent,  becauae 
the  end  lines  of  the  Utter  were  rot  parallel 
to  each  other. 

The  defendant  in  error  contended  that  its 
title  was  not  acquired  under  the  act  of 
1872,  but  under  the  act  of  Jul^  20,  1866, 
which  did  not  require  parallelism  of  end 
lines. 

In  theee  drcumstances  it  is  held  by  a  ma- 
jority of  the  court  that  a  Federal  question 
^  was  so  presented  that  we  have  jurisdiction. 

•  *It  was  stated  in  the  agreed  statement  of 
facts  that  the  Kennedy  Mining  Company 
on  October  13,  1870,  filed  its  application  for 
patent  in  the  United  States  land  office  at 
bacramento,  California,  and  that  a  diagram 
of  the  premises  for  which  patent  was  ap- 
plied for  was  posted  in  that  land  office  Oc- 
tober 15,  1870;  that  on  January  13,  1871, 
the  Pioneer  Gold  A  Silver  Mining  Com- 
pany, the  immediate  predecessor  in  title  of 
the  Argonaut  company,  filed  its  application 
for  patent  in  the  same  land  office,  and  a 
diagrani  of  the  ground  it  claimed,  and  for 
which  patent  was  sought,  was  posted  in  the 
office  of  the  register  of  the  land  office,  and 
upon  the  claim;  that  there  was  a.  surface 
conflict  as  to  area  claimed  by  the  respective 
applicants  for  patent,  as  shown  by  the  pro- 
ceedings in  the  land  office:,  the  conflict  oc- 
curring on  the  northern  end  of  the  Pioneer 
mine  as  applied  for,  and  the  southern  end 
of  the  Kennedy  mine  as  applied  for;  that 
on  said  January  13,  the  register  and  receiv- 
er of  the  land  office  made  and  entered  an 
order  in  respect  of  the  adverse  claim  of  the 
Pioneer,  directing  proceedings  in  the  ease 
of  the  Kennedy  mining  company^  to  be  sus- 
pended so  far  as  affecting  the  pieee  or  par- 
cel of  land  described  in  the  wder;  that  on 
February  20,  1871,  the  Pioneer  Gold  A  Sil- 
ver Mining  Company  and  the  Kennedy  Min- 
ing Company  entered  into  a  compromise 
agreement,  in  which  each  of  the  parties 
withdrew  from  their  applications  their 
claim  to  a  certain  portion  of  the  surface 
ffTOund  in  dispute;  and  which  provided  that 
^the  dividing  line  between  the  claims  of  the 
respective  companies  shall  be  one  drawn  at 
right  angles  with  the  geno^l  course  of  the 
lode  or  lead,  and  surface  ground  thereto  ap- 
purtenant, and  at  the  point  hereinbefore 
designated."  The  line  thus  agreed  upon 
was  the  line  from  A  to  B  in  the  foregoing 
diagram.  Thereafter  surv^^  for  the  pat- 
ent for  the  Kennedy  mine  and  for  the  Pio- 
neer mine  were  duly  made,  and  patent  was 
issued  to  the  Kennedy  Mining  Company, 
July  29,  1872,  and  to  the  Pioneer  Gold  A 
Silver  Mining  Company,  August  12,  1872. 
The  Argonaut  company  became  the  owner 
of  the  Pioneer  mine,  July  8,  1893,  by  a 
deed  from  the  Pioneer  Gold  A  Silver  Min- 
ing Company,  and  the  Kennedy  Mining  A 
Milling  Company  became  the  owner  of  the 

!•  Kennedy    mine    by   conveyance    from    the 

•  Kennedy  Mining  (;ompany,*dated  December 
25,  1886;  and  uie  Kennedy  Mining  ft  Mill- 
ing Company  became  the  owner  of  the  Silva 
muirtz  mine,  Februaxy  6,  1893,  by  a  patent 
issued  to  it  on  that  day,  which  recited  that 
that  oompany  on  Fd>ruary  18,  1892,  duly 


entered  and  paid  lor  the  mining  claim  or 
premises  known  aa  the  Silva  quarts  lode 
mining  claim. 

It  thus  appears  that  a  common  end  line 
was  established  by  the  patent  surveys, 
which  described  this  line  as  crossing  the 
lode,  and  that  the  Kennedy  Mining  &  Mill- 
ing Company  purchased  with  the  knowledge 
that  this  was  a  common  boundary  estab- 
lished as  such  by  the  patents  many  years 
prior  to  its  purchase.  The  common  bound- 
ary A  B,  crossing  the  lode,  was  fixed  as  the 
result  of  an  adverse  proceeding  in  the  land 
office,  and  the  agreement  entered  into  with 
respect  thereof  was  as  set  forth  in  the 
agreed  statement  of  facts. 

We  think,  then,  that  the  Kennedy  Min- 
ing &  Milling  Company  is  estopped  from  as- 
serting any  right  to  the  ore  boay  in  dispute^ 
which  it  was  also  agreed  was  extracted  by 
the  Kennedy  Mining  k  Milling  Company 
from  the  vein  south  of  the  vertical  plane 
drawn  through  the  line  A  B  produced  in  the 
direction  B^  ar4d  which  was  the  same  vein 
which  had  its  top  or  apex  in  the  Kennedy 
quartz  mine,  and  in  the  Pioneer  quarts 
mine,  and  was  continuous  from  the  apex  of 
both  properties  downward  to  the  lowest 
depths.  The  boundary  line  agreed  on  fixed 
the  rights  of  the  parties  in  length  on  the 
lode,  and  so  involved  the  extralateral  right 
as  between  them. 

The  Argonaut  Mining  Company  and  the 
Kennedy  Mining  A  Milling  Company  sue- 
ceeded  to  the  interests  of  tae  Pioneer  com- 
pany and  the  original  Kennedy  company, 
with  a  knowledge  of  the  boundary  line  so 
determined,  and  both  parties  were  conclud- 
ed by  it  and  the  results  following  there- 
from. Richmond  Min,  Oo,  v.  Eureka  Min, 
Co.  103  U.  8.  839,  846,  26  L.  ed.  657,  660. 

Apart  from  the  questions  discussed  by 
the  supreme  court  of  California,  we  are  <rf 
opinion  that  the  judgment  must  be  affirmed 
on  the  foregoing  ground. 

Judgment  uf/irmed, 

Mr.  Justice  Wldte  and  Mr.  Justice  M»* 
Kenna  dissented. 


(189  U.  8.  S6S) 
UNION  STEAMBOAT  OOMPANY,  Claim- 
ant  of   the  Propeller   New  York,   PeH- 
tioner, 

ERIE   A   WESTERN  TRANSPORTATION 
COMPANY  et  al. 

Appeal—'OonstructUm  of  mandate  —  decree 
in  conformity  with  opinion^^tatute9--re' 
peal  by  implioation. 

1.  A  mandate  from  the  Supreme  Conrt  of  tbe 
United  States,  which  directs  the  entry  of  a 
decree  tn  conformity  with  its  opinion  dlvld* 
Ing  the  damages  caused  In  a  eollislon  betweea 
vessels  held  in  fault,  bat  leaving  nndlstorbed 
a  judgment  obtained  by  the  owners  of  tht 
cargo  against  one  of  such  vessels  for  the  fall 
amonnt  of  their  damages,  does  not  leqalri 
that  such  decree  provide  for  the  recoupment 
bj  the  latter  vessel  of  one  half  of  the  ds» 
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aipes  to  sudi  caivo  from  the  moiety  of  dam- 
ages awarded  to  the  other  Teasel. 
1.  Tbo  rate  of  interest  on  judgmenta  and  de- 
creea,  fixed  in  Michigan  at  7  per  cent  by  a 
Btatote  originally  enacted  In  1888  and  carried 
forward  lu  the  various  compllationa  of  the 
atatutes  of  that  state,  was  not  changed  by  a 
atatute  enacted  in  1801.  which,  according  to 
Its  title,  waa  one  to  regulate  the  interest  of 
money  on  account  and  Intereat  on  money 
Judgments,  but  which  actually  provided  only 
for  the  redaction  of  the  rate  of  "Interest  of 
money"  to  6  per  cent,  and  which  waa 
amended  by  the  act  of  September  22,  1899, 
by  a  further  reduction  of  such  rate  to  6  per 


Decided 


[No.  97.] 

Argued    December    1,    t,    1902, 
March  9,  1905. 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  for 
the  Eastern  District  of  Michigan  entered  in 
pursuance  of  a  mandate  from  the  Supreme 
Court  of  the  United  States.    Affirmed. 

See  same  case  below,  47  C.  a  A.  232,  108 
Fed.  102. 

3      statement  by  Mr.  Justice  MeKennms 
•   *  The  facts  of  this  case  are  fully  set  out  in 

ffcvious  decisions  of  this  court.  175  U.  S. 
87,  44  L.  ed.  126,  20  Sup.  Ct.  R^.  67;  178 
U.  S.  817,  44  L.  ed.  1084,  20  Sup.  Ct  Rep. 
004. 

The  steamer  Conemaugh,  owned  by  re- 
flpondents,  and  the  proj^ler  New  York, 
owned  by  the  petitioner,  collided  in  the  De- 
troit river,  November  11,  1891.  The  Cone- 
maugh  for  herself,  and  as  bailee  of  her  car- 
go, filed  a  libel  against  the  New  York  for 
the  sum  of  $70,000  damages  in  the  district 
court  for  the  eastern  district  of  Michigan. 
Subsequently,  certain  underwriters  of  the 
cargo  of  the  Coneroaugh  filed  an  interven- 
ing petition  in  the  cause.  Subsequently, 
the  New  York,  for  damages  sustained  by 
her,  filed  a  cross  libel  against  the  Cone- 
maugh  for  $3,000  damages,  sustained  by 
the  New  York  in  the  collision.  No  answer 
was  filed  to  this  cross  libel. 

The  district  court  held  the  New  York  to 
have  been  solely  in  fault,  and  pr.ssed  a  de- 
cree against  her.  The  circuit  court  of  ap- 
peals for  the  sixth  circuit  reversed  the  de- 
cree of  the  district  court  on  the  ground  that 
the  Conemaugh  had  been  solely  in  fault,  and 
adjudged  that  her  owners  pay  the  owners 
of  the  New  York,  petitioners  here,  the  dam- 
ages sustained  by  the  New  York.  The  case 
was  then  brought  here  by  certiorari,  and 
both  vessels  we're  pronounced  to  have  been 
in  fault.  The  decrees  of  the  lower  courts 
were  reversed  and  the  damages  caused  by 
the  collision  ordered  to  be  divided.  The 
following  is  the  material  part  of  the  judg- 
ment and  mandate: 

"On  consideration  whereof,  it  is  now  or- 
dered, adjudged,  and  decreed  by  this  court 
that  the  decree  of  the  said  United  States 
circuit  court  of  appeals  in  the  cause  be  and 


the  same  is  hereby  reversed;  the  claimant 
of  the  Conemaugh  and  the  claimant  of  the 
New  York  each  to  pay  one  half  of  all  costs 
in  this  cause. 

''And  that  the  said  Erie  A  Western 
Transportation  Company  recover  against 
the  Union  Steamboat  Company  $276.75  for 
one  half  of  the  costs  herem  expended,  and 
have  execution  therefor. 

"And  it  is  further  ordered  that  this  cause 
be  and  the  same  is  hereby  remanded  to  the 
district  court  of  the  United  States  for  the 
eastern  district  of  Michigan,  with  directions 
to  enter  a  decree  in  conformity  with  the§ 
opinion   of   this    court,  with* interest  from* 
«mly  3,  1896,  until  paid,  at  the  same  rate 
per  annum  that  decrees  bear  in  the  courts 
of  the  state  of  Michigan.** 

Upon  the  return  of  the  caae  to  the  dis- 
trict court,  that  court  made  its  decree  in  fa- 
vor of  the  several  intervening  underwriters 
upon  the  cargo  for  their  respective  claims, 
with  interest  at  7  per  cent  from  July  3, 
1896.  The  court  also  decreed  that  the  own- 
ers of  the  cargo  and  their  imderwriters, 
other  than  the  interveners,  by  reason  of  the 
collision,  sustained  damages  in  the  sum  of 
$19,627.67,  *'for  which  the  said  Erie  A 
Western  Transportation  Company  appears 
in  this  suit  as  trustee  only.''  And  it  was 
adjudged  and  decreed  "that  said  trustee  re- 
cover from  the  said  Union  Steamboat  Com- 
pany and  its  surety,  in  trust,  for  the  said 
owners  of  and  underwriters  on  cargo,  the 
aforesaid  sum  of  $19,627.67,  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum 
from  July  3,  1896,  until  paid,  and  that  it 
have  execution  therefor." 

Judgment  was  also  given  in  favor  of  the 
Conemaugh  for  one  half  of  the  damages  of 
that  steamer^  less  one  half  of  the  damages 
of  the  New  York,  with  interest. 

At  the  hearins  in  the  district  court  on 
the  return  of  the  mandate  the  petitioner 
"submitted  a  decree  to  the  effect  that  both 
vessels  were  in  fault  for  the  colHsioi^  and 
that  the  damage  resulting  therefrom  be 
equally  divided  between  the  Erie  A  Western 
Transportation  Company,  owner  of  the 
Conemaugh,  and  the  Union  Steamboat  Com- 
pany, owner  of  the  New  York;  that  such 
damages  amounted  in  all  to  the  sum  of  $74,- 
319.49,  of  which  certain  intervening  under- 
writers of  the  cargo  were  entitled  to,  and 
recovered  from  the  steamboat  company, 
$19,841.56;  that  the  transportation  com- 
pany, as  trustees  for  the  underwriters  and 
owners  of  the  cargo  of  the  Conemaugh,  not 
intervening,  suffered  damages  in  the  sum 
of  $19,627.67;  that,  as  owner  of  the  propel- 
ler, it  had  suffered  damages  in  the  sum  of 
$30,508.46,  agp;regating  the  sum  of  $50,- 
136.13;  that  the  transportation  company 
recover  of  the  petitioner  one  half  of 
$50,136.13,  less  one  half  the  sum  of  $19,- 
841.56,  decreed  to  be  paid  to  the  intervening 
petitioners,  etc. 

"The   court,    however,    declined   to  enter  o 
this  decree;  refused  to  permit  the  petition- § 
er  to  recoup  any  sum  that  it  might  pay*to* 
the  owners  or  underwriters  of  the  cargo  of 
the  Conemaugh,  from  any  sum  that  was  dut 
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fiom  the  steamboat  oompany  for  damages 
■astained  by  the  Conemaugh,  so  that  such 
company  was  compelled  to  pay  of  the  total 
damages  about  76  per  cent  mstead  of  50 
per  cenC  178  U.  S.  317,  318,  44  L.  ed. 
1084,  20  Sup.  Ct  Rep.  904. 

The  action  of  the  district  court  was  af- 
firmed by  the  circuit  court  of  appeals  (47 
G.  C.  A.  232,  108  Fed.  102),  and  the  case 
was  then  brought  here. 

Messrs.  C.  E.  Kremer,  F,  0.  Harvey, 
and  W.  0.  Johnson  for  petitioner. 

Messrs.  Harrey  D.  Gonlder,  S.  ff. 
Holding,  and  F,  S.  Marten  for  respondents. 

Mr.  WillieUniis  Mynderse  for  inter- 
Teners. 

Mr,  F.  H.  Canfield  for  underwriters. 

Mr.  Justice  MoRenna  delivered  the 
opinion  of  the  court: 

There  is  one  main  and  several  subsidiary 
propositions  asserted  by  petitioner.  The 
mam  proposition  is  that  in  all  cases  of  col- 
lision, if  both  vessels  are  in  fault,  the  dam- 
ages resulting  are  to  be  equally  divided  be- 
tween the  owners  of  the  vessels. 

The  subsidiaiy  propositions  are  that  if 
one  of  the  offending  vessels  pay  more  than 
half  the  damages  to  a  third  or  innocent 
party  she  may  recoup  or  set  off  such  excess 
against  any  claim  f6r  damages  which  the 
oUier  vessel  may  have  without  bringing  in 
the  other  vessel  as  a  codefendant  under  ad- 
miralty rule  50,  or  filing  other  pleadings 
than  an  answer  to  the  lioel.  In  such  case 
it  is  inaisted  that  all  the  parties  are  before 
the  court.  And  further,  tnat  it  is  not  nec- 
essary upon  an  appeal  to  the  circuit  court 
of  appeals,  or  to  this  court,  that  the  plead- 
ings show  a  demand  for  recoupment, — the 
hearing  in  both  courts  being  a  trial  de  novo. 
^  The  main  proposition  asserted  mav  be 
g  eonceded.  It  was  the  basis  of  our  decision 
•  when  the  case  was  here  on  the  first^certio- 
rari  and  determined  the  judgment  rendered. 
176  U.  S.  187.  44  L.  ed.  126,  20  Sup.  Ot. 
Rep.  67.  And  if  under  some  circumstances 
the  other  propositions  could  be  applied 
(which  is  not  necessary  to  decide),  th^ 
eannot  be  under  the  circumstances  of  this 
case.  The  petitioner  made  no  claim  for  a 
division  of  damages  upon  the  original  trial 
of  the  case.  It  asserted  its  own  innocence 
and  the  entire  guilt  of  the  Conemaugh,  and 
submitted  that  issue  for  judgment.  It 
sought  to  escape  all  liability,  not  to  divide 
liability,  and  on  the  issues  hence  arising 
judgments  were  entered  against  it,  not  only 
for  the  Gonemaugh,  but  for  the  cargo  own- 
ers, some  having  intervened,  others  still  be- 
ing represented  by  the  Conemaugh.  Peti- 
tioners maintained  the  same  attitude  in  the 
circuit  court  of  appeals  and  in  this  court. 
After  the  decision  in  this  court  it  changed 
its  attitude,  and  for  justification  says  it 
had  no  earlier  opportunity  to  do  so.  It 
urges  that  the  decision  of  the  district  court 
was  completely  against  it;  the  decision  of 
the  circuit  court  completely  for  it;  and  that 
the  judgment  from  which  its  right  of  re- 
coupment arose  was  rendered  by  this  court. 


But  the  eontroveny  as  presented  by  the 
pleadings  was  not  only  between  the  Cone- 
maugh and  the  New  York,  but  between  the 
latter  and  cargo,  and  this  court  did  not  dis- 
turb the  judgment  obtained  by  the  cargo 
owners  a^inst  the  New  York.  Explaining 
our  decision  we  said: 

"The  only  questions  decided  were  as  to 
the  respjBctive  faults  of  the  two  vessels,  and 
the  claim  of  the  underwriters  upon  the 
Conemaugh's  cargo,  that  they  were  entitled 
to  a  recovery  to  the  full  amount  of  their 
dama^  against  the  New  York,  notwith- 
standing the  Conemaugh  was  also  in  fault 
for  the  collision.  This  claim  was  sustained, 
and  directions  given  to  enter  a  decree  in 
conformity  to  the  opinion  of  this  court." 

The  decree  against  it,  the  New  York  now 
seeks  to  shift  in  part  to  the  owners  of  the 
Conemaugh;  indeed,  not  to  shift  it,  but  vir- 
tually to  vacate  it  and  put  the  claims  of 
the  cargo  owners  into  controversy  with  the 
Conemaugh.  This,  we  think,  should  not  be 
done.  The  cargo  owners'  judgments  were 
affirmed  by  this  court,  as  we  have  seen,  and 
they  are  none  the  less  entitled  to  them  un- 
der the  circumstances  of  this  record,  al-  g 
though  as  to  some  of  them  they  were  rep-  n 
resented  by  the  Conemaugh.  The  *  New  * 
York,  having  been  in  fault,  was  responsi- 
ble to  the  carffo,  and  if,  as  between  her  and 
the  Conemaugh,  she  have  a  claim  for  re- 
coupment, the  way  is  open  to  recover  it. 
We  think  that  the  district  court  rightly 
construed  our  mandate. 

2.  Our  mandate  directed  that  a  decree  be 
entered  "with  interest  from  July  3,  1896, 
until  paid  at  the  same  rate  per  annum  that 
decrees  bear  in  the  courts  of  the  state  of 
Michigan."  The  district  court  and  the  cir- 
cuit court  of  appeals  found  the  rate  to  be  7 
per  cent.    This  is  assigned  as  error. 

The  statute  which  provided  for  interest 
on  judgments  and  decrees  in  Michigan  at  7 
per  cent  was  enacted  in  1838,  and  has  been 
carried  forward  with  amendments  into  the 
various  compilations  of  the  statutes,  and 
appears  as  §  4865,  Compiled  Laws  of  Michi- 
gan of  1897.     It  is  as  follows: 

"Interest  may  be  allowed  and  received 
upon  all  judgments  at  law,  for  the  recoveiy 
of  any  sums  of  money,  and  upon  all  decrees 
in  chancery  for  the  payment  of  any  sums  of 
money,  whatever  may  be  the  form  or  cause 
of  action  or  suit  in  which  such  judgment  or 
decree  shall  be  rendered  or  made;  and  such 
interest  may  be  collected  on  execution,  at 
the  rate  of  7  per  centum  per  annum:  Pro- 
vided, That  on  a  judgment  rendered  or  any 
written  instrument,  having  a  different  rate, 
the  interest  shall  be  computed  at  the  rate 
specified  in  such  instrument  not  exceeding 
10  per  centum." 

This  section,  it  is  insisted  by  appellants, 
was  repealed  by  a  statute  passed  in  1801, 
which  statute  was  entitled  "An  Act  to  Reg^ 
ulate  the  Interest  of  Money  on  Account,  In- 
terest on  Money  Judgments,  Verdicts,"  etc, 
and  provided  as  follows: 

"Sec.  1.  The  people  of  the  state  of  Michi- 
gan enact:  That  the  interest  of  monejf 
shall  be  at  the  rate  of  $6  upon  $100  for  a 
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Tear  and  at  the  same  rate  for  a  greater  or 
less  sum,  and  for  a  longer  or  shorter  time, 
except  that  in  all  cases  it  shall  be  lawful 
for  the  parties  to  stipulate  in  writing  for 
the  payment  of  any  rate  of  interest  not  ex- 
oeedine  8  per  cent  per  annum:  Provided, 
That  this  act   shall   not   apply  to  existing 

S  contracts,  whether  the  same  be  either  due, 
^not  due,  or  part  due." 

•  *  "Sec  4.  All  acts  or  parts  of  acts  contra- 
Teninc  the  provisions  of  this  act  are  hereby 
lepealed." 

Subsequently,  the  rate  was  reduced  to  5 
per  cent  by  a  statute  passed  September  22, 
1899,  which  reads  as  follows: 

"Sec  1.  That  i  1  of  act  numbered  166 
oi  Public  Acts  of  1891,  entitled,  'An  Act  to 
Regulate  the  Interest  of  Mon^,  on  Ac- 
count, Interest  on  Money  Judgments,  Ver- 
dicts,' etc.,  the  same  being  compiler's  S 
1694  of  volume  3  of  Howell's  Annotated 
Statutes,  and  §  4897  be,  and  the  same  is 
hereby,  amended  to  read  as  follows: 

"Sec.  1.  The  people  of  the  state  of  Michi- 
gan enact:  That  the  interest  of  money 
shall  be  at  the  rate  of  $5  upon  $100  for  a 
year,  and  at  the  same  rate  for  a  greater  or 
less  sum,  and  for  a  longer  or  shorter  time, 
except  that  in  all  cases  it  shall  be  lawful 
for  the  parties  to  stipulate  in  writing  for 
the  payment  of  any  rate  of  interest  not  ex- 
-ceeding  7  per  cent  per  annum:  Provided, 
That  this  act  shall  not  apply  to  existing 
contracts,  whether  the  same  be  either  due, 
not  due,  or  part  due." 

According  to  its  title  the  act  is  one  to 
regulate  the  interest  of  mon^  on  account 
«nd  interest  on  money  judgments.  Section 
1,  however,  provides  only  "that  the  interest 
■of  money  shall  be  at  the  rate  of  $6  upon 
$100  for  a  year."  It  is  urged,  however, 
that  §  1  must  take  meaning  from  the  title 
of  the  act,  and  that  by  "interest  of  money." 
is  meant  "interest  of  money  on  account" 
and  "interest  on  money  judgments,"  and 
having  that  meaning  it  repeals  i  4865,  bu- 
pra.  But  mon^  on  account  and  money 
judgments  are  distinguished  in  the  title, 
and  it  is  hard  to  suppose  that  the  formei 
was  intended  to  include  the  latter  in  the 
body  of  the  act.  They  are  distinguished 
also  in  the  prior  statutes.  "Int^est  of 
money"  was  provided  for  in  §  3  of  the  act 
of  1838  in  substantially  the  same  language 
as  in  the  acts  of  1891  and  1899,  and  it  is 
« certain  that  it  was  not  intended  thereby  to 
^include  interest  on  judgments  and  decrees. 

•  The*latter  were  provided  for  in  i  8  of  the 
act  of  1838,  which  became  §  4865,  and  as 
such  has  been  given  a  place  in  the  compiled 
laws  of  the  state  ever  since. 

If  it  is  anomalous,  as  ureed  by  counsel 
and  as  observed  by  the  circuit  court  of  ap- 
peals, for  legal  interest  in  the  state  to  be 
fixed  at  5  per  cent,  and  judgments  left  to 
bear  7  per  cent  we  cannot  correct  the  anom- 
aly. Nor  can  we  regard  the  words  "inter- 
est of  money"  to  have  been  suddenly  given 
a  meaning  in  1891  or  1899  different  from 
that  which  they  had  borne  for  over  fifty 
years  in  the  statutes  of  the  state  with  the 
iDtentioo  to  work  by  implication  the  rqMal 


of  a  provision  with    which    for   the  

length  of  time  they  were  regarded  as  eoa- 
sistent. 
Decree  affirmed. 


(189  U.  S.  274) 
MISSOURI    PACIFIC     RAILWAY   COM- 
PANY, Appt., 

V. 

UNITED  STATES. 

Commerce  —  diecrimination  by  earriere  — 
right  of  Federal  law  officere  to  matntom 
euit  to  restrain. 

1.  A  salt  to  enjoin  a  common  carrier  from  dis- 
criminating between  localities  in  violation  of 
tiie  Act  to  Regulate  Commerce  could  not  be 
brought  on  behalf  of  the  United  States  by  its 
law  officers  at  the  request  of  the  Interstate 
Commerce  Commission  prior  to  the  passage 
of  the  act  of  Congress  of  February  19,  1908, 
the  8d  section  of  which  expressly  authorises 
the  prosecution  of  such  suits. 

2.  The  new  rmnedles  to  compel  compliance  wltft 
the  Act  to  Regulate  Commerce,  given  by  the 
act  of  Congress  of  February  19,  1908,  |  8»  art 
■o  far  made  applicable  to  prior  pending  pro- 
ceedings to  enforce  the  former  act  by  the  pro- 
vision of  i  4,  that  pending  causes  shall  not  be 
affected  by  the  repeal  of  conflicting  laws  pro- 
vided for  therein,  but  shall  be  prosecuted  to 
a  conclusion  in  the  manner  theretofore  pro- 
vided "and  as  modlfled  by  the  provisions  of 
this  act.**  that  a  decree  granting  the  relief 
prayed  for  in  a  suit  brought  on  behalf  of 
the  United  States  by  its  law  officers  to  en- 
join discrimination  between  localities,  wliich 
suit  was  unauthorized  because  brought  before 
the  passage  of  the  later  act,  must  be  reversed 
and  the  cause  remanded  for  further  proceed- 
ings consistent  with  the  Act  to  Regulate 
Commerce  as  originally  enacted  and  snhsa 
Quently  amended. 

[No.  108.] 

Argued    January    2S,    26,   190S.    Decided 
March  9,  1903. 

APPEAL  from  the  United  States  Cironit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Second  Division 
of  the  District  of  Kansas  enjoining  a  com- 
mon carrier  from  discriminating  between 
localities  in  violation  of  the  Act  to  Regulate 
Commerce.  Reversed  and  remanded  to  the 
Circuit  Court  for  further  proceedings. 

10 

Statement  by  Mr.  Justice  Whites  ^ 

*  The  original  bill  of  complaint  in  this* 
cause  was  filed  on  behalf  of  the  United 
States  against  the  present  appellant  in  the 
circuit  court  of  the  United  States  for  the 
second  division  of  the  district  of  Kansas  on 
July  26,  1893.  To  the  bill  a  demurrer  was 
filed  and  overruled.  6  Inters.  Com.  Rep. 
106,  65  Fed.  903.  Subsequently,  exceptions 
were  sustained  to  an  answer,  and  thereafter 
an  amended  answer  and  a  replication  wert 
filed.  The  questions  now  presented  for  d^ 
ofsion,  however,  were  raised  by  an  amended 
bill  filed  on  July  19,  1897.    In  midi  j 
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ed  biU  it  wbb  alleged  that  the  suit  wu 
brought  on  behalf  of  the  United  States  hj 
the  United  States  attorney  for  the  district 
of  Kansas,  by  the  authority  of  and  under 
the  direction  of  the  Attorney  General  of  the 
United  States,  and  that  such  authority  and 
direction  had  been  given  in  pursuance  of  a 
request  of  the  Interstate  Commerce  Com- 
mission of  the  United  States  "that  the 
United  States  attorney  for  the  district  of 
Kansas  be  authorized  and  directed  to  insti- 
tute and  prosecute  all  necessary  proceed- 
ings, legal  or  equitable,  for  the  enforcement 
of  the  provisions  of  the  Interstate  Com- 
merce I^w  against  the  defendant  in  relation 
to  the  matters  herein  complained  of."  It 
was  further  averred,  in  substance,  that  the 
respondent  was  subject  to  the  terms  and 
provisions  of  the  Act  to  R^^late  Com* 
merce,  and  operated  lines  of  railway  be- 
tween the  citv  of  St.  Louis,  in  the  state  of 
Missouri,  and  the  city  of  Omaha,  in  the 
etatc  of  Nebraska,  a  distance  of  501  miles, 
and  between  the  city  of  St^  Louis  and  the 
city  of  Wichita,  in  the  state  of  Kansas,  a 
distance  of  458  miles.  It  was  charged  that 
ein  the  transportation  of  freight  between  St. 
^  Louis  and  said  cities  of  Omaha  and  Wichita 
•  the  service  was^substantially  of  a  like,  con- 
temporaneous character,  and  was  made  un- 
der substantially  similar  circumstances  and 
conditions,  but  that,  notwithstanding  such 
fact,  the  rates  exacted  upon  shipments  ol 
freight  between  St.  Louis  and  Wichita  very 
mucn  exceeded  the  rates  charged  on  freight 
shipped  between  St.  Louis  and  Omaha«  It 
was  averred  that  the  collection  of  such  al- 
lied excessive  freight  rates  or  any  rate  of 
freight  on  shipments  between  St.  Louis  and 
Wichita  in  excess  of  the  rate  charged  for 
shipments  of  freight  of  a  similar  character 
and  classification  between  St.  Louis  and 
Omaha,  operated  an  unjust  and  unreason- 
able prejudice  and  disadvantage  against  the 
city  of  Wichita  and  the  localities  tributary 
thereto,  and  against  the  shippers  of  freight 
between  St^  Louis  and  the  city  of  Wichita. 
Averring  that  the  wrongs  complained  of 
''are  remediless  in  the  premises  under  the 
ordinary  forms  and  proceedings  at  law,  and 
are  relievable  only  in  a  court  of  equity  and 
in  this  form  of  procedure,"  the  ultimate  re- 
lief asked  was  the  grant  of  a  perpetual  in- 
junction restraining  the  respondent  from 
continuing  to  exact  a  greater  rate  for  trans- 
portation of  freight  of  like  classification  be- 
tween the  city  of  Wichita  and  the  city  of 
St.  Louis  than  was  asked  between  the  city 
of  St.  Louis  and  the  city  of  Omaha.  A  de- 
murrer was  filed  to  the  amended  bill  upon 
various  grounds,  one  of  which  denied  the 
right  of  the  United  States  to  institute  the 
suit. 

On  hearing,  the  demurrer  was  overruled 
exception  was  reserved,  and,  the  defendant 
electing  to  stand  on  its  demurrer,  a  final 
decree  was  entered  granting  a  perpetual  in- 
junction as  prayed,  and,  on  appeal,  the  cir- 
cuit court  of  appeals  affirmed  the  decree, 
but  filed  no  opinion.  An  appeal  was  there- 
upon allowed. 


Messr:  Jolm  F.  DUIob,  J.  H,  Biehards^ 
0.  B,  Benton,  B.  P.  Waggener,  and  Alewm^ 
der  Q,  Cochran  for  appellant. 

Messrs.  W.  C«  Perry  and  Assistant  At- 
tomey  General  Beck  for  appellee. 


Mr.    Justice   Wliitey    after   making  the* 
foregoing  statement^  delivered  the  opinion 
of  the  court: 

The  violation  of  the  Act  to  Regulate  Com- 
merce, complained  of  in  the  amended  bill, 
was  an  asserted  discrimination  between  lo- 
calities by  a  common  carrier  subject  to  the 
act^  averred  to  operate  an  unjust  prefer- 
ence or  advantage  to  one  locality  over  an- 
other. The  right  to  bring  the  suit  was  ex- 
pressly rested  upon  a  request  made  by  the 
Interstate  Commerce  Commission  to  do  so^ 
in  order  to  compel  compliance  with  the  pro- 
visions of  the  Act  to  Regulate  Commerce 
relating  to  the  matters  complained  of  in  the 
bill. 

Bearing  in  mind  that,  prior  to  the  request 
of  the  Commission  upon  which  the  suit  was 
brought,  no  hearing  was  had  before  the  Com- 
mission concerning  the  matters  of  fact  com- 
plained of,  and  therefore  no  finding  of  fact 
whatever  was  made  by  the  Commission,  and 
it  had  issued  no  order  to  the  carrier  to  de- 
sist from  any  violation  of  the  law  found  to 
exist,  after  opportunity  afforded  to  it  to  de- 
fend, the  question  for  decision  is  whether, 
under  such  circumstances,  the  law  officers 
of  the  United  States  at  the  request  of  the 
Commission  were  authorized  to  institute 
this  suit. 

Testing  this  queption  by  the  law  whichg 
was  in  force  at  the  time  when  the  suit  wasei 
begun  and  when  it  was  decided  below, •we* 
are   of   the   opinion   that  the  authority  to 
bring  the  suit'did  not  exist. 

But  this  is  not  the  case  under  the  law  as 
it  now  exists,  since  power  to  prosecute  a 
suit  like  the  one  now  under  consideration 
is  expressly  conferred  by  an  act  of  Con- 
gress adopted  since  this  cause  was  argued 
at  bar,  that  is,  the  act  "to  Further  Regu- 
late Commerce  with  Foreign  Nations  and 
among  the  States,"  approved  February  19, 
1903.    By  9  3  of  that  act  it  is  provided: 

'That  whenever  the  Interstate  Commerce 
Commission  shall  have  reasonable  ground 
for  belief  that  any  common  carrier  is  en- 
gaged in  the  carriage  of  passengers  or 
freight  traffic  between  given  points  at  less 
than  the  published  rates  on  file,  or  is  com- 
mitting any  discrimination  forbidden  by 
law,  a  petition  may  be  presented  ailing 
such  facts  to  the  circuit  court  of  the  Unit- 
ed States  sitting  in  equity  having  jurisdic- 
tion; and  when  the  act  complained  of  is 
alleged  to  have  been  committed  or  is  being 
committed  in  part  in  more  than  one  judi- 
cial district  or  states  it  may  be  dealt  with, 
inquired  of,  tried,  and  determined  in  either 
such  judicial  district  or  state,  whereupon 
it  shall  be  the  duty  of  the  court  summarily 
to  inquire  into  the  circumstances  upon  su^ 
notice  and  in  such  manner  as  tne  court 
shall  direct,  and  without  the  formal  plead- 
ing and  proceedings  applicable  to  ordinaiy 
suits  in  equity.    •    •    •" 
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And  the  nma  leetioii,  moreorer,  prorides 
M  f<dlow8: 

''It  shall  be  the  duly  of  the  several  dis- 
trict attorneys  of  the  united  States,  when- 
ever the  Attorn^  General  shall  direct, 
either  of  his  own  motion  or  upon  the  re- 
quest of  the  Interstate  Commerce  Commis- 
sion, to  institute  and  prosecute  such  pro- 
ceedings, and  the  proceedings  provided  by 
this  act  shall  not  preclude  the  bringing  of 
suit  for  the  recovery  of  damages  by  any 
party  injured  or  any  other  action  provided 
by  said  act  approved  February  4, 1887,X  en- 
titled 'An  Act  to  Regulate  Commerce,'  and 
the  acts  amendatory  thereof." 

Although  by  the  4th  section  of  the  act 
conflicting  laws  are  repealed,  it  is  provided, 
^  "but  such  repeal  shall  not  affect  causes  now 
J{  pending,  nor  rights  which  have  already  ao- 
•  orued,  but^such  causes  shall  be  prosecuted 
to  a  conclusion  and  such  rights  enforced  in 
a  manner  heretofore  provided  by  law  [ital- 
ics ours]  and  as  modtfied  by  the  provisions 
of  this  act.*'  We  think  the  purpose  of  the 
latter  provision  was  to  cause  the  new  rem- 
edies which  the  statute  created  to  be  ap- 
plicable as  far  as  possible  to  pending  and 
undetermined  proceedings  brought,  prior  to 
the  passage  of  the  act,  to  enforce  the  provi- 
sions of  the  Act  to  Regulate  Commerce.  In 
the  nature  of  things,  it  cannot  be  ascer- 
tained from  the  record  whether  the  railroad 
company  now  exacts  the  rates  complained 
of  as  bong  discriminatory  and  which  it  was 
the  purpose  of  the  suit  to  correct;  but  if 
it  does,  of  course  the  power  to  question  the 
legality  of  such  rates  by  a  suit  in  equity, 
brought  like  the  one  now  here,  clearly  ex- 
ists. Under  these  conditions  we  think  the 
ends  of  justice  will  best  be  served  by  revers- 
ing the  decrees  below  and  remanding  the 
cause  to  the  circuit  court  for  such  further 
proceedings  as  may  be  consistent  with  the 
Act  to  Emulate  Commerce  as  originally  en- 
acted and  as  subsequently  amended,-— es- 
pecially with  reference  to  the  powers  con- 
ferred and  duties  imposed  by  the  act  of  Con- 
gress approved  Februaiy  19,  1003,  hereto- 
lore  referred  to. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  reversed;  the  decree  of  the  Circuit 
Court  is  also  reversed,  and  the  cause  is  re- 
manded to  the  Circuit  Court  for  further 
iings  in  conformity  with  this  opin- 


Ifr.  Justice  Brova  concurs  in  the  re- 
mit. 

Mr.  Justice  Brewer,  dissenting: 
I  am  unable  to  concur  in  either  the  opin- 
ion or  the  judgment  in  this  case. 

I  think  there  was  no  final  decree  in  the 
circuit  court,  and  that,  therefore,  the  court 
of  appeals  should  have  dismissed  the  ap- 
peal. After  the  cause  had  been  once  put 
in  issue  by  bill,  answer,  and  replication,  a 
stipulation  was  filed  as  follows: 

Whereas,  after  Joining  issfue   upon  the 
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pleadings  heretofore  filed  in  the  above-en- 
titled suit,  to  wit,  the  original  bill  of  com-n 
plaint,  the  demurrer  ther^x>,  the  original  JJ 
answer,  the  amended*answer,  and  the  repli-* 
cation  thereto,  it  has  been  determined  by  all 
of  the  parties  to,  and  all  of  the  parties  in- 
terested in,  said  suit,  that  it  is  desirable  and 
best  that  the  questions  of  law  arisins  upon 
the  bill  of  complaint  as  amended  and  a  de- 
murrer th^eto  be  first  finally  adjudicated 
and  put  at  rest  by  the  circuit  court  of  ap- 
peals of  the  United  States  and  the  Supreme 
Court  of  the  United  States; 

Now,  therefore,  it  is  hereby  agreed  and 
stipulated  by  and  between  the  above-named 
complainants,  b^  their  solicitors,  W.  C. 
Perry  and  M.  Chggitt,  and  the  above-named 
defendant,  by  its  solicitors,  J.  H.  Richards 
and  C.  E.  Benton,  that  said  complainants 
shall  file  an  amended  bill  of  complaint  in 
said  suit,  to  which  said  defendant  shall  file 
a  demurrer,  and  that,  if  the  court  before 
which  said  cause  is  now  pending  shall  over- 
rule said  demurrer  and  allow  the  relief 
prayed  for  in  said  amended  bill  of  com- 
plaint, then  said  defendant  shall  proceed  to 
appeal  said  cause  in  due  course,  and  that 
the  party,  complainants  or  defendant^ 
against  which  said  circuit  court  of  appeals 
shall  decide  adversely,  shall,  if  said  party 
so  desires,  in  due  course  appeal  said  cause 
for  final  determination  to  the  Supreme 
Court  of  the  United  States. 

And  it  is  further  hereby  agreed  and  stip- 
ulated that  pending  said  appeal  and  all  the 
procedure  incident  thereto  the  decree  and 
order  of  said  courts,  whether  it  be  said  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Kansas,  or  said  circuit  court  of  ap- 
peals, or  said  Supreme  Court  of  the  United 
States,  if  adverse  to  said  defendant,  allow- 
ing and  decreeing  the  reliefs  and  remedies 
prayed  for  in  said  amended  bill  of  com- 
plaint, shall  be  suspended  and  not  enforced 
against  said  defendant  the  Missouri  Pa- 
cific Railway  Company,  and  when  a  deci- 
sion has  been  rendered  in  said  suit  by  said 
circuit  court  of  appeals,  or  bv  the  Supreme 
Court  of  the  United  States,  if  the  cause  is 
taken  to  that  court,  then  it  is  further  here- 
by agreed  and  stipulated  that  the  decision 
and  judgment  of  either  or  both  of  said 
courts,  if  adverse  to  said  defendant  the 
Missouri  Pacific  Railway  Company,  shall 
be  vacated,  set  aside,  and  annulled,  and 
shall  not  be  regarded  as  of  any  force  or  ef-  o 
feet  against  said  defendant  the  Missouri  3 
Pacific  Railway  Company  except  so  far  •as* 
holding  the  amended  bill  to  be  sufBcient, 
but  that  said  the  Missouri  Pacific  Railway 
Company  shall  have  the  right  and  shall  be 
permitted  to  file  an  answer  in  said  suit,  to 
which  said  complainants  the  United  States 
of  America  shall  in  due  course  file  a  repli- 
cation thereto,  and  the  issues  shall  be  duly 
joined  and  the  cause  proceed  to  hearing  and 
determination  upon  its  merits  in  due 
course,  the  intention  of  this  agreement  being 
that  the  proceedings  had  upon  the  demur- 
rer to  said  amended  bill  of  complaint  and 
the  proposed  appeal  of  said  suit  to  a  higher 
couit    shall    in    no    manner  prejudice  the 
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aht  of  said  defendant  to  a  trial  of  aaid 
t  npon  Ita  merits. 
Dated  this  16th  day  of  July,  1897. 
W.  C.  Perry, 
Morris  G.  Gliffgitt, 
Solicitors  for  Complainant. 

On  an  application  made  by  the  complain- 
ant, supported  by  the  affidavit  of  its  solicit- 
or, stating  that  the  defendant  consented 
thereto,  an  order  was  entered  giving  the 
complainant  leave  to  file  an  amended  bill, 
and  also  to  the  defendant,  with  consent  of 
the  complainant,  like  leave  to  file  a  demur- 
rer. An  amended  bill  of  complaint  and  a 
demurrer  thereto  were  filed,  the  demurrer 
was  sustained,  and,  the  defendant  electing 
to  stand  on  its  demurrer,  a  decree  was  en- 
tered in  behalf  of  the  complainant.  A 
transcript  before  us  shows  that  all  this, 
from  the  filing  of  the  stipulation  to  the  en- 
tering of  the  decree,  took  place  on  the  same 
day,  to  wit,  July  10.    Obviously,  all  subse- 

Suently  thereto  was  done  in  pursuance  of 
be  stipulation.  That  the  stipulation  was 
not  signed  by  the  solicitors  for  the  defend- 
ant is  immaterial,  as  it  was  for  its  benefit 
alona  In  the  brief  for  the  government  in 
this  court,  after  a  statement  of  preliminary 
proceedings,  it  is  said: 

"It  being  manifest  that  the  great  volume 
of  testimony  would  have  to  be  taken,  and 
as  the  defendant  had  raised  the  serious 
question  whether  the  United  States  could 
maintain  the  suit,  or  had  the  right,  in  its 
own  name,  and  without  a  preliminary  hear- 
k^ing  before  the  Interstate  Commerce  Com- 
JJ  mission,  to  enforce,  by  injunction,  the  pro- 
•  visions  of  the  Interstate  Commerce  *Act 
which  forbids  discrimination,  it  was 
thought  best  to  finally  settle  that  question. 
Therefore,  the  stipulation  on  pages  58,  54 
was  entered  into.  That  stipulation  pro- 
vides for  the  filing  of  an  amended  bill,  the 
leveling  of  a  demurrer  thereat,  and  aa  ap- 
peal or  appeals  to  the  United  States  circuit 
oourt  of  appeals  and  to  this  court.  The 
amended  bill  was  filed  (pp.  55-60) ;  the  de- 
fendant demurred  (p.  61) ;  the  court  over- 
ruled the  demurrer,  and  the  defendant, 
electing  to  stand  on  its  demurrer,  final  de- 
cree was  entered  in  favor  of  the  complain- 
ant,   (pp.  62-73.)" 

And  in  the  brief  for  the  defendant  and 
appellant  it  is  in  like  manner  said: 

'"After  all  this,  the  parties  made  the  stip- 
ulation found  on  page  53,  to  the  effect  that 
^t  is  desirable  and  best  that  the  questions 
of  law  arising  upon  the  bill  of  complaint 
as  amended  and  a  demurrer  thereto  be  first, 
flnallv  adjudicated  and  put  at  rest  by  the 
circuit  court  of  appeals  of  the  united 
States  and  the  Supreme  Court  of  the  Unit- 
ed States,'  which  it  was  stipulated  might  be 
done  without  prejudice  to  the  right  of  the 
defendant  if  it  were  held  that  the  bill  was 
maintainable  to  a  trial  of  the  suit  upon  its 
merits. 

"The  amended  bill  was  accordingly  filed 
(Record,  pp.  55-60) ;  demurrer  thereto  was 
filed  (p.  61),  and  a  decree  rendered  in  H- 
vor  of  the  complainant." 


Kow»  although  it  may  be  thai  the  stipa- 
lation  was  not  brought  into  the  record  hj 
means  of  a  bill  of  exceptions,  and,  althoogn 
it  does  not  affirmatively  appear  that  tha 
trial  court  was  made  aware  of  this  stipular 
tion,  or  acted  in  pursuance  thereof,  yet  aa 
the  railway  company  brings  here  a  record 
containing  the  stipulation,  and  aa  it  is  ad- 
mitted  by  counsel  for  both  parties  that  it 
was  entered  into,  and  that  subsequent  pro- 
ceedings were  had  in  pursuance  of  its  agree- 
ments, I  think  notice  should  be  taken  of  it 
by  this  court.  Indeed,  if  nothing  appeared 
of  record,  and  counsel  should  admit  before 
us  that  a  stipulation  had  been  entered  into 
between  the  parties  in  respect  to  the  final- 
ity of  the  decree,  ought  we  not  to  act  on 
such  admission  T  Can  parties  stipulate 
that  questions  of  law  shall  alone  be  pre-oo 
sented  to  this  court,  and  that  if  our  deei-8 
sion  be  one  way  the  case  shall  ^thereafter* 
proceed  in  the  trial  court  for  an  inquiiy 
and  decree  upon  the  facts?  I  know  that 
the  statutes  of  some  states  permit  the  tak- 
ing of  a  case  to  the  appellate  court  upon  a 
ruling  made  on  a  demurrer,  but  we  have 
always  held  that  the  decree  or  judgmoit 
must  be  final  before  we  are  called  upon  to 
review  it.  When  a  case  has  once  been  de- 
cided by  this  court  no  further  proceedings 
can  be  had  in  the  trial  court  except  upon 
our  direction,  whereas  here  the  parties  have 
stipulated  iliat  without  such  direction  a 
new  trial  may  be  had.  In  other  words,  oar 
decision  is  not  to  be  final  although  we  af- 
firm the  decree.  It  seems  to  me  that  the 
decree  of  the  oourt  of  appeals  should  be  re- 
versed, and  the  case  remanded  to  that  court 
with  directions  to  dismiss  the  appeaL 

Upon  the  merits,  also,  I  dissents  The 
bill  is  an  original  bill  in  behalf  of  the  Unit- 
ed States,  filed  under  the  direction  of  tha 
Attorn^  Qeneral,  and  the  fact  that  the  In- 
terstate Commerce  Commission  reauested 
him  to  cause  this  suit  to  be  institutea  in  no 
manner  adds  to  or  affects  the  question  of 
the  government's  right  to  maintain  it^  The 
Commission  was  not  asking  the  Department 
of  Justice  to  enforce  any  of  its  orders,  in 
which  case,  as  we  held  in  East  Tennessee, 
V,  d  G,  R,  Co.  V.  Interstate  Commerce  Com- 
mission,  181  U.  S.  1,  45  L.  ed.  719,  21  Sup. 
Ct.  Rep.  516,  it  would  become  our  duty  to 
examine  the  prooeedings  had  before  the 
Commission.  This  is  an  independent  suit  in- 
stituted by  the  government^  not  to  cany 
into  effect  any  orders  of  the  Commission, 
but  to  enforce  a  duty  cast  upon  carriers  of 
interstate  commerce,  and  the  right  of  the 
government  to  maintain  such  a  suit  does 
not  depend  upon  the  request  of  any  individ- 
ual or  board.  The  22d  section  of  the  Act 
to  Regulate  Commerce  provides  that  'Noth- 
ing in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing 
at  common  law  or  by  statute,  but  the  pro- 
visions of  the  act  are  in  addition  to  such 
remedies."!  Every  remedy,  therefore,  that 
the  government  or  any  individual  had  to 
compel  the  performance  by  carriers  of  inter- 
state commerce  of  their  legal  obligations 
remains  unaffected  by  that  act 

V.  8.  Comp.  St  1901,  p.  S170. 
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We  held  in  Re  DeU,  158  U.  S.  564,  39  L. 

•  ed.  1092,  15   Sup.    Ct.    Rep.    900,  that  the 
^  United  States  had  a  right»  even  in  the  ab- 

•  sence  of  a  statute  specially  *  authorizing 
such  actionj  to  come  into  the  Federal  courts 
hv  an  original  hill  to  restrain  parties  from 
wstructing  and  interfering  with  interstate 
commerce.  It  seems  to  me  singular  that 
the  government  can  maintain  a  bill  to  pre- 
vent others  from  obstructing  and  interfer- 
ing with  interstate  commerce,  and  yet  can- 
not maintain  a  bill  to  compel  carriers  to 
fully  discharge  their  duties  in  respect  to 
such  commerce.  Can  it  be  that  the  govern- 
ment has  power  to  protect  the  carriers  of 
interstate  commerce,  and  not  power  to  com- 
pel them  to  discharge  their  duties? 

It  is  said  that  this  is  a  suit  to  compel  the 
carrier  to  refrain  from  discriminating  be- 
tween places;  that  there  was  no  common- 
law  duty  to  abstain  from  such  discrimina- 
tion; that  it  is  forbidden  only  by  statuta 
But,  confessedly,  it  was  a  oommon-law  duty 
of  a  carrier  to  make  no  unreasonable 
charges.  It  is  distinctly  averred  in  the 
amended  bill  (Rec.  67,  59) : 

"And  your  orators  fiirther  aver  and  show 
unto  your  honors  that  said  defendant  has 
Ci^tablished,  and  for  a  long  time  has  main- 
tained, and  still  maintains,  in  force  on  the 
line  of  its  railroad  between  the  city  of  St. 
Louib  and  the  city  of  Wichita  rates,  rules, 
mnA  regulations  governing  all  freight  traf- 
fic between  said  cities  over  the  said  rail- 
road which  are  unjust  and  unreasonable,  in 
thid,  that  said  charges  for  services  rendered 
by  said  company  in  the  transportation  of 
property  and  freight  of  each  and  every 
classification  between  the  said  city  of  St. 
Louis  and  the  city  of  Wichita  is  excessive, 
exorbitant,  unreasonable,  and  unjust  to  the 
eictent  and  amount  that  such  rates  and 
charges  exceed  the  rates  and  chaiges  on  the 
line  of  said  defendant's  railroad  between 
the  cities  of  St.  Louis  and  Omaha,  all  of 
which  is  to  the  great  detriment  and  bin* 
drance  of  commerce  and  trade  between  the 
said  cities  of  St.  Louis  and  Wichita,  and 
between  the  localities  to  which  said  cities 
contribute  as  a  supply  point,  and  to  the  ir- 
reparable injury  of  the  public  and  to  the 
people  of  the  United  States. 

•■And  your  orators  further  aver  and  show 
unto  your  honors  that  any  schedule  rates 
and  freight  charges  for  the  various  ship- 
e  ments  and  classifications,  hereinbefore  set 
g  forth  between  the  said  cities  of  St.  Louis 
•  and  Wichita,  that  are  in  excess  of  the*tarifr 
schedules  and  freight  charges  for  shipments 
of  the  like  kind  and  class  of  property  be- 
tween the  cities  of  St.  Louis  ana  Omaha,  are 
unreasonable,  excessive,  exorbitant,  and  un- 
just in  and  of  themselves,  and  constitute  an 
unreasonable  discrimination  against  Wichita 
and  the  localities  tributaiT  thereto  and  the 
people  living  therein  and  against  persons 
shipping  freight  between  the  cities  of 
Wichita  and  St.  Louis,  and  subject  suoh 
persons  and  localities  to  an  unjust  and  un- 
reasonable prejudice  and  disadvantage.'* 

Hie  truth  of  these  allegations  is  admitted 
by  the  demarrer.    The  charges  for  shipments 


for  freight  between  St  Louis  and  Wichita 
are  **un reasonable,  excessive,  exorbitant,  and 
unjust  in  and  of  themselves."  Surely,  her* 
is  a  disregard  of  what  was  at  common  law  a 
plain  and  recoi^ised  duty  of  the  carrier. 

Further,  while  at  common  law  a  mere 
difference  in  the  prices  charged  by  the  car- 
rier to  two  shippers  respectively  might  not 
have  been  forbidden,  yet  it  may  well  be 
doubted  whether,  if  the  difference  was  so 
great  as  to  amount  to  an  unreasonable  dis- 
crimination, the  rule  would  not  have  been 
otherwise.  In  Interstate  Commerce  Com- 
mieeion  v.  Baltimore  d  O.  R,  Co,  145  U.  S. 
268,  275,  36  L.  ed.  609,  703,  4  Inters.  Com. 
Rep.  92,  96,  12  Sup.  Ct.  Rep.  844,  847,  we 

**Prior  to  the  enactment  of  the  Act  of 
February  4,  1887,  to  Regulate  Conmierce^ 
commonly  known  as  the  Interstate  Gom^ 
meroe  Act  (24  Stat,  at  L.  379,  chap.  104),i 
railway  traffic  in  this  country  was  regulat- 
ed by  the  principles  of  the  common  law  ap- 
plicable to  common  carriers,  which  de» 
manded  little  more  than  that  th^  should 
carry  for  all  persons  who  applied,  in  the 
order  in  which  the  goods  were  delivered  at 
the  particular  station,  and  that  their 
charges  for  transportation  should  be  rea- 
sonable. It  was  even  doubted  whether  they 
were  bound  to  make  the  same  charge  to  all 
persons  for  the  same  service.  Fitchhxirg 
R.  Co,  V.  Cage,  12  Gray,  393;  Baxendale  v. 
Eastern  Counties  R.  Co.  4  C.  B.  N.  S.  63; 
Great  Western  R.  Co,  v.  Sutton,  L.  R.  4  H. 
L.  226,  237;  Ex  parte  Benson,  18  S.  C.  38, 
44  Am.  Rep.  564;  Johnson  v.  Pensacola  d 
P,  R.  Co,  16  Fla.  623,  26  Am.  Rep.  731, 
though  the  weight  of  authority  in  this 
country  was  in  favor  of  an  equality  of 
charge  to  all  persons  for  similar  service."  h 

But  beyond  this,  the  Interstate  Commerce  |^ 
Act  itself  forbids  *  unjust  discrimination,* 
and  such  discrimination  is  also  clearly  and 
fully  set  forth  in  the  bill.  Can  it  be  thai 
the  government  is  powerless  to  compel  the 
carriers  to  discharge  their  statutory  duties? 
It  is  nowhere  said  in  the  Interstate  Com- 
merce Act  that  this  duty  or  any  other  duty 
prescribed  by  statute  is  to  be  enforced  only 
through  the  action  of  the  Commission.  On 
the  contrary,  as  we  have  seen,  it  expressly 
provides  that  all  other  remedies  are  left  un- 
affected by  the  act,  and  a  duty  cast  by  stat- 
ute equally  with  a  common-law  duty  may 
by  the  very  language  of  the  act  be  enforced 
in  any  manner  known  to  the  law. 

Further,  the  Act  to  Regulate  Commerce, 
as  originally  passed,  in  §  16,>  required  the 
district  attorneys  of  the  United  States,  un- 
der the  direction  of  the  Attorney  General, 
to  prosecute  suits  to  compel  carriers  to  obey 
the  orders  of  the  Commission.  If  all  rem- 
edies were  to  be  secured  only  through  action 
In  the  first  instance  by  the  commission  that 
provision  was  all  that  was  necessary,  but 
fat  the  amendatoiy  act  of  1889  (25  Stat,  at 
L.  855,  chap.882),»  there  was  added  in  9  12 
this  clause:  "The  Commission  is  hereby 
authorized  and  required  to  execute  and  en- 


*U.  S.  Comp.  St.  1901,  p.  3154. 
«  U.  S.  Comp.  St.  1901,  p.  31^ 
•  U.  8.  Comp.  St.  1901,  p.  SISS. 
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teoe  tlie  proviBions  of  thia  act;  and,  upon 
the  request  of  the  Commission,  it  shall  be 
the  du^  of  aaj  district  attomegr  of  the 
United  States  to  whom  the  Commission  may 
apply  to  institute  in  the  proper  court  and 
to  prosecute,  under  the  direction  of  the  At- 
torn^ General  of  the  United  States,  all 
necessary  proceedings  for  the  enforcement 
of  the  provisiona  of  this  act,  and  for  the 
punishment  of  all  violationa  thereof." 
Clearly,  that  contemplatea  just  such  a  case 
as  the  present,  and  when,  in  the  judgment 
of  the  Commission,  it  is  better  that  the  pro- 
ceedings should  be  had  primarily  in  the 
courts,  it  may  call  upon  the  legal  officers 
of  the  United  States  to  bring  the  proper  ac- 
tions. 

For  these  reaaona,  I  am  compelled  to  dia- 
aent^  and  I  am  authorized  to  aay  that  Mr. 
Juatioe  Harlan  concura  in  thia  opinion. 


(189  U.  S.  423) 

NATIONAL  BANK  A  LOAN  COMPANY 
OF  WATERTOWN,  New  York,  Plff.  in 
Err^ 

MOSES  PETRIE. 

ConttxicU — resoisaion  of  Ulegdl  contract  for 
frwtd. 

She  right  to  rocover  money  paid  to  a  national 
bank  on  a  contract  songht  to  be  rescinded 
for  fraud  is  not  defeated  because  the  parties 
were  attempting  a  transaction  forbidden  by 
Iaw«  since  to  deny  the  right  to  rescind  is  to 
rely  on  the  contract,  wlilch  must  be  accepted, 
if  at  all,  with  the  burden  of  the  fraud. 

[No.  166.] 

Argued  and   stihmUted   February  24i  i90S, 
Decided  March  9,  190S» 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
for  plaintilT  in  a  auit  to  reoover  money  paid 
to  a  national  bank  on  a  contract  alleged  to 
have  been  void  for  fraud,  which  was  af- 
firmed by  the  Appellate  Diviaion  of  the  Su- 
preme Court  of  that  State  and  by  the  Court 
of  Appeals.     Affirmed. 

See  same  case  below,  in  Supreme  Court, 
46  App.  Div.  634,  61  N.  Y.  Supp.  1146,  and 
in  the  Court  of  Appeals,  167  N.  Y.  689,  60 
N.  E.  1119. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  Pnrcell  and  Jolin 
Lansing  for  plaintiff  in  error. 

Mr.  Elon  R.  Brown  for  defendant  in 


Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  to  recover  money  paid 
to  the  plaintiff  in  error  for  certain  bonds. 
One  defense  set  up  in  the  answer  was  that 
the  bank  was  a  national  bank,  and  that  the 
sr.le  of  the  bonds  was  without  the  authority 
of  the  bank,  and  was  illegal  and  void.  Judg- 
ment went  aprainst  the  bank,  it  waa  aflirmS 
by  the  appellate  division  of  the  supreme 
court  and  by  the  court  of  appeals,  and  the 


caae  now  comea  here  by  writ  of  error.    The 

f  round  of  the  action  is  that  the  aale  was  in- 
uced  by  falae  repreaentationa  of  the  presi- 
dent of  the  bank.    We   do  not   state  these 
particularly,  because  the  findings  and  rul- 
ings of  the  state  court  with  r^rd  to  them 
arc  not  open.     We   have    to    deal  with  no 
question  except  the  defense  attempted  un- 
der the   United   States   statute,  and,  thetB- j 
fore,  need    not    inquire    whether  they  con-Q 
taiued  a  atronger  infusion*of  fraud  than  ia* 
allowed  to  vendors  in  the  way  of  praiaing 
their  warea. 

Aa  we  are  of  opinion  that  the  defendant 
in  error  ia  entitled  to  keep  hia  judgment,  it 
doea  not  matter  ao  much  aa  otherwiae  it 
would  whether  the  reault  ia  reached  by  a 
dismissal  of  the  writ,  on  the  intimation  of 
Walux)rth  v.  Kneeland,  16  How.  348,  363, 
14  L.  ed.  724,  726  (see  Conde  v.  York,  168 
U.  S.  642,  649,  42  L.  ed.  611,  18  Sup.  Ct 
Rep.  234),  or  by  an  affirmance  of  the  judg- 
ment. We  ahall  aaaume  that  the  dcienae 
imder  the  atatute  waa  auch  a  claim  of  im- 
munity aa  to  entitle  the  plaintiff  in  error 
to  come  here.  Logan  County  Nat.  Bank  ▼. 
Townaend,  139  U.  S.  67,  72,  35  Jj.  ed.  107, 
110,  11  Sup.  Ct.  Rep.  496;  McCormick  ▼. 
Market  Bank,  165  U.  S.  638,  546,  41  L.  ed. 
817,  820,  17  Sup.  Ct.  Rep.  433.  On  that  aa- 
aumption,  however,  we  do  not  peroeive  how 
the  defense  ia  made  out  on  the  record.  The 
complaint,  to  be  aure,  allegea  that  the  bank 
waa  acting  unlawfully  in  aellinff  the  bond, 
but  it  doea  not  appear  that  Petrie  knew  Uio 
fact,  and  it  would  be  a  atnmg  thing  to 
char^  him  with  notice  or  a  duty  to  make 
inquiriea  aa  to  how  the  bank  waa  conduct- 
ing ita  buaineaa,  or  to  make  the  validitv  of 
the  aale  depend  upon  the  fact  alone,  irre- 
apective  of  the  purchaaer'a  knowledge.  Ses 
Miners'  Ditch  Co.  v.  Zellerhach,  37  CaL  MS, 
578,  579,  99  Am.  Dec.  300;  New  York  S  N, 
H.  R.  Co.  V.  Schuyler,  34  N.  Y.  80,  73; 
Madison  d  J.  R.  Co.  v.  Norwich  £fao.  Boo. 
24  Ind.  457,  462.  The  aale  might  have  been 
lawful.  It  waa  not  neceaaarily  wron«;. 
Fir$t  Nat.  Bank  v.  National  Each.  Bank, 
92  U.  S.  122.  128,  23  L.  ed.  679,  681.  How- 
ever,  we  need  not  atop  at  thia  preliminary 
difficulty  or  another  auggeated  by  the  an- 
awer,  on  which  no  point  waa  made.  The 
anawer  allegea  that  the  aale  waa  without  the 
authority  or  conaent  of  the  bank,  and  waa 
not  within  the  courae  of  its  regular  busi- 
ness, which  looks  a  good  deal  like  an  at- 
tempt to  deny  that  there  ever  waa  an  effect* 
ive  aale,  and  yet  to  keep  the  price. 

The  declaration  goea  upon  a  rescission  of 
the  contract.     It    contains    ambiguous  lan- 
guage, but  the  allegations  of  tender  of  the 
bond  and  that  the  tender  still  is  kept  good 
make    the   ground    sufficiently   clear.    The 
question  then  is,  leaving    on    one   side  the 
averment  just  quoted  from  the  answer,  and 
assuming  that  the  parties   .vere  attempting 
a  transaction  forbidden  by  the  law,  whether  g 
the  nature  of  the  attempt  prevents  one  ei^ 
them  from 'withdrawing  from  the  bargain* 
on    the    ground    of    preliminary  fraud.     If 
the  withdrawal  were  on  the  ground  of  re- 
pentance alone  the  law  might,  or  might  noC» 
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leaye  the  parties  where  it  found  them.  See 
Oanlral  Transp,  Co,  v.  PuUman*8  Palcuoe 
Oar  Co.  139  U.  S.  24,  00,  61,  36  L.  ed.  65, 
69,  11  Snp.  Ct.  Rep.  478;  PtMman*M  Palace 
Cwr  Co,  V.  Central  Tranap.  Co.  171  U.  S. 
138,  150,  43  L.  ed.  108,  113,  18  Sup.  Ct  Rep. 
808.  But  a  person  does  not  become  an  out- 
law and  lose  all  rights  by  doing  an  illegal 
act.  See  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct 
Rep.  431.  The  right  not  to  be  led  by  fraud 
to  change  one's  situation  is  anterior  to  and 
independent  of  the  contract  The  fraud  is 
a  tort  Its  usual  consequence  is  that,  as  be- 
tween the  parties,  the  one  who  is  defrauded 
has  a  right,  if  possible,  to  be  restored  to  his 
former  position.  That  right  ia  not  taken 
away  because  the  consequence  of  its  exercise 
will  be  the  undoing  of  a  forbidden  deed. 
That  is  a  consequence  to  which  the  law  can 
have  no  objection,  and  the  fraudulent 
party,  who  otherwise  mi^ht  have  been  al- 
lowed to  disclaim  any  different  obligation 
from  that  with  which  the  other  had  been 
content,  has  lost  his  right  to  object,  because 
he  has  brought  about  €ne  other's  consent  by 
wrong.  See  Pullman's  Palace  Car  Co.  v. 
Central  Transp.  Co.  171  U.  S.  138,  151,  43 
L.  ed.  108,  114,  18  Sup.  Ct  Rep.  808.  It  is 
true  that  the  fraud  was  perpetrated  by  an 
agent,  and  it  is  argued  that  he  did  not  rep- 
resent the  bank  for  an  illegal  act  But  un- 
less this  means  that  there  was  no  sale,  as 
the  answer  and  a  part  of  the  argument 
aeem  to  suggest, — in  which  case,  of  course, 
Petrie  must  have  his  mon^  back, — ^the  an- 
swer is  that  if  the  bank  relies  upon  the 
sale  it  mxist  take  it  with  the  burden  of  the 
fraud.  It  must  adopt  the  whole  transac- 
tion or  no  part  of  it  It  cannot  affirm  what 
is  for  its  advantage  and  repudiate  the  rest 
Cases  where  the  action  is  on  the  illegal  con- 
tract do  not  apply.  Such  was  First  Nat. 
Bank  y.  Hoohy  89  Pa.  324,  33  Am.  Rep.  769. 
Here  the  attempt  is  to  recover  outside  of  it, 
treating  it  as  set  aside.  An  action  for  dam- 
Hf^  eaused  by  fraudulent  representations 
which  induced  a  contract  affirms  the  con- 
tract and  relies  upon  it  {Whiteside  v. 
BrauHey,  152  Mass.  133,  134,  24  N.  E. 
1088),  and  therefore  may  be  subject  to  the 
same  defenses  as  an  action  brought  directly 

Jgnpott  the  contract.     Weckler  v.  First  Nat. 

iBank,  42  Md.  681,  695,  597,  20  Am.  Rep. 

*  96,  seems  to  have  been* an  action  of  this 
character  in  respect  of  a  sale  on  commission 
by  the  bank.  We  express  no  opinion  as  to 
an  action  of  that  kind.  See  Thompson  v. 
Baint  Nicholas  Nat.  Bank,  146  U.  S.  240, 
261,  36  L.  ed.  956,  961,  13  Sup.  Ct  Rep. 
66;  First  Nat,  Bank  v.  Hawkins,  174  U.  S. 
364,  43  L.  ed.  1007,  19  Sup.  Ct  Rep.  739. 
But  when  a  right  is  claimed  to  repudiate  it, 
the  party  who  denies  the  right  is  the  one 
who  relies  upon  the  contract,  and  that 
pail^  must  take  it  as  it  was  made.  The 
record  discloses  no  error  re-examinable  here. 
Judgment  affirmed, 

Mr.  Justice  MeKeana  took  no  part  in 
the   consideration    and    disposition  of  this 
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NATIONAL  BANK  ft  LOAN  COMPANY 
OP  WATERTOWN,  New  York,  Plff.  w 
Brr^ 

V. 

LILIAN  TRAVER  CARR. 

Contracts — rescission  of  illeffal  eontraet  for 
fraud. 

This  case  Is  governed  by  the  decision  In  Na- 
tional Bank  d  Loan  Co,  v.  Petrie,  ante,  911. 

[No.  166.] 

Argued  and  submitted  February  ti,  1908* 
Decided  March  9,  1905. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
for  plaintiff  in  a  suit  to  recover  money  paid 
to  a  national  bank  on  a  contract  alleged  to 
have  been  void  for  frauds  which  was  af- 
firmed by  the  Appellate  Division  of  the  Su- 
preme Court  of  that  State  and  by  the  Court 
of  Appeals.     Affirmed. 

Messrs.  Henry  Pnroell  and  Jolua 
XiAnsiifcic  for  plaintiff  in  error. 

Mr,  Elon   B«   Brova   for  defendant  in 


Mr.  Justice  Holmes  delivered  the  opii»- 
ioD  of  the  court: 

This  case  is  similar  in  substance,  plead- 
ing, and  argument  to  the  for^^oing,  with 
the  additional  fact  that  the  president  ol 
the  bank  acted  as  the  confidential  adviser 
of  the  defendant  in  error,  and  did  not  re- 
veal to  her  that  the  bonds  belonged  to  the 
bank,  or  that  he  vras  on  both  sides  of  the 
transaction  and  interested  against  her.  As 
soon  as  she  found  out  that  the  bank  WM  tha 
seller,  she  repudiated  the  sale. 

Judgment  affirmed. 

a»  U.  8.  426) 

JOHN  BROWNFIELD,  Plff,  in  Brr,, 

o. 

STATE  OP  SOUTH  CAROLINA. 

Appeal — reoital  in  agreed  statement — whom 
taken  as  true. 

A  recital  In  an  agreed  statement,  tbat  defend- 
ant offered  to  Irtrodace  testimony  of  a  dis- 
crimination asainst  negroes  in  the  selection 
of  grand  Jurors,  wliich  was  relied  upon  as  the 
ground  for  his  motion  to  quash  the  indict- 
ment, will  not  be  taken  as  true  on  error  to  a 
state  court,  where  such  statement  was  signed 
**with  relation  to  case  as  settled  by  Jod^pe^'* 
and  he  stated  therein  that  he  overruled  the 
motion  because  the  statement  of  facts  set  oat 
In  the  grounds  for  quashing  the  indictment 
did  not  appear  from  the  records  or  other- 
wise, and  that  In  the  absence  of  any  showing 
to  the  contrary  he  was  hound  to  assume  tliat 
the  Jury  cominlBSloners  had  done  their  duty, 
and  the  record  discloses  no  exception  to  the 
supposed  refusal  to  hear  the  proffered  evi- 
dence, and  no  contention  In  that  regard  en 
the  appeal  to  the  state  supreme  coort. 

[No.  172.] 

Argued  February  tS,  X90S.    Decided  M^sreih 
9,  1905. 
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£K  ERBOR  to  the  Supreme  Court  of  the 
State  of  South  Carolina,  to  review  a 
Judgment  which  affirmed  a  conviction  of 
muraer.    Affirmed. 

See  same  case  belowi  60  S.  C.  600,  39  S. 
B.  2. 

The  facts  are  stated  in  the  opinion. 
Messrs,  J.  "L.  Mitchell,  W.  J.  Whip- 
per  and  El.  M.  Hewlett  for  plaintiff  in  error. 
Messrs.    John    S.    Wilson    and  W.  H« 
^T«iwnsend  for  defendant  in  error. 


9 


*  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court  : 

This  case  comes  here  by  \\'i'it  of  error  to 
the  supreme  court  of  South  Carolina.    The 

SlaintifT  in  error  has  been  convicted  of  mur- 
er,  and  the  error  alleged  is  that  the  grand 
Jury  was  composed  wholly  of  white  persons, 
and  that  all  negroes,  al&ough  constituting 
four  fifths  of  the  population  and  of  the  regis- 
tered voters  of  the  countv,  were  excluded  on 
account  of  their  race  and  color.  The  plain- 
tiff in  error  is  a  negro,  and  he  says  that  in 
this  way  he  has  beoi  denied  the  equal  pro- 
tection of  the  laws  and  of  the  civil  rights 
Cranteed  to  him  by  the  Constitution  and 
B  of  the  United  States.  Garter  r.  TemaSt 
177  U.  S.  442,  44  L.  ed.  839,  20  Sup.  a. 
Rep.  087.  The  case  was  taken  to  the  su- 
preme court  of  the  state  by  appeal,  and  the 
judgment  of  the  trial  court  was  affirmed. 

We  have  stated  the  error  which  is  alleged. 
The  trouble  with  the  case  is  that  we  are  not 
warranted  in  assimiing  that  the  allegations 
are  true.  The  record  contains  an  agreed 
statement  called  a  brief,  in  which  it  ap- 
pears that  the  defendant  made  a  motion 
to  ouash  on  the  erounds  stated,  and 
in  wnich  it  is  said  that  the  defendant  of- 
fered to  introduce  testimony  to  support 
these  grounds.  But  this  agreed  statement 
is  "signed  with  relation  to  case  as  settled 
hv  judge."  It  appears  that  the  parties  agreed 
that  the  judge  before  whom  the  case  was 
triod  should  "make  a  statement  as  to  his 
rulings  upon  the  motion  to  quash  the  in- 
dictment, and  also  as  to  the  motion  to  chal- 
lenge the  arrays  of  grand  and  petit  jurors 
in  the  case,  and  also  as  to  reouests  to 
charge,  and  such  statement  shall  be  the 
ag^reed  statement  for  the  purposes  of  this 
appeal."  The  challenge  of  tne  array  re- 
«  ferred  to  was  upon  the  same  grounds  as  the 
9  agreed  statement  for  the  purposes  of  this 
*  agreement  the  judge  made  a  statement  of 
the  grounds  on  which  he  overruled  the  mo- 
tion. "Because  the  statement  of  facts  set 
out  in  the  groiuids  for  quashing  the  same 
did  not  appear  from  the  records  or  other- 
wise. .  .  .  I7i  the  absence  of  any  show- 
ing to  the  contpxry,  I  was  bound  to  assume 
that  the  jury  commissioners  had  done  their 
duty." 

The  foregoing  language  is  quite  inconsist- 
ent with  there  having  been  an  offer  to  prove 
the  allegations  of  the  motion,  as  is  the  fur- 
Uier  fact  that  the  record  discloses  no  ex- 
eeption  to  the  supposed  refusal  to  hear  evi- 
dence offered  to  that  end.  If  these  consid- 
«rationB  were  not  enough,  we  have,  in  ad- 
dition, \ke  absence  of  any  suggestion  of  a 


refusal  to  admit  evidence  in  the  reasons  for 
appeal  to  the  supreme  court,  and  the  state- 
ment of  the  supreme  court  that  it  waa  not 
contended  at  the  hearing  of  the  appeal  that 
there  was  any  offer  to  mtroduce  testimony 
on  the  point  "other  than  the  offer  therein 
made."  The  last  words  refer,  we  assume, 
to  the  concluding  words  of  the  motion:  "All 
of  which  the  deiendant  is  ready  to  verify." 
Upon  the  whole  record  we  are  compelled  to 
infer  that  the  statement  that  the  defendant 
offered  to  introduce  evidence  was  inserted 
in  the  so-called  brief  by  his  counsel,  but 
was  not  agreed  to  except  so  far  as  it  miffht 
be  confirmed  by  the  statement  of  the  judge, 
and  that  he  did  not  confirm  it  We  see  no 
ground  for  the  suggestion  that  this  fact 
was  outside  the  matters  submitted  to  the 
judge,  and  therefore  must  be  taken  to  have 
been  admitted.  Evidoitly,  that  was  not  tl:e 
understanding  on  the  part  of  the  state.  It 
is  suggested  that  the  allegations  of  the  mo- 
tion to  ^uash,  not  having  been  controverted 
and  having  been  supported  by  the  affidavit 
of  the  defendant,  must  be  taken  to  be  tru& 
But  a  motion,  although  reduced  to  writing, 
is  not  a  pl^uiing,  and  does  not  require  a 
written  answer.  It  appears  from  the 
grounds  on  which  the  judge  decided  it» 
apart  from  anything  else,  that  the  allega/> 
tions  were  controverted,  and  under  such 
circumstances  it  was  necessary  for  the  d^ 
fendant  to  make  an  attempt  to  introduce 
evidence.  The  formal  words  of  the  motion 
were  not  enough.  Smith  v.  Missis fiippi^ 
162  U.  S.  502,  601,  40  L.  ed.  1082,  1085,  16 
Sup.  Ct  Rep.  900.  o 

A  provisional  objection  is  made  to  the^ 
Constitution  of  South  ^Carolina  in  case  it* 
should  be  held  to  exclude  negroes  from  the 
jury.  But  the  ground  of  the  motion  was 
not  that  ne^oes  were  excluded  by  an  in- 
valid constitutional  provision,  but  that 
they  were  excluded  in  the  administration 
of  the  law,  although  they  were  qualified  un- 
der it  to  serve.  The  case  involves  questions 
of  the  gravest  character,  but  we  must  deal 
with  it  according  to  the  record,  and  th* 
record  discloses  no  wrong. 

Judgment  affirmed, 

Mr.  Justice  McKenna  took  no  part  In 
the  consideration    and   disposition   of  this 


(189  U.  8.  429) 
EDWARD  H.  PARDEE  and  Arabella  D. 
Huntington,  Executrix,  and  Charles  H. 
Tweed  and  Isaac  E.  Qates,  Executora  of 
CoUis  P.  Huntington,  Deceased,  et  oL, 
Plffs.  in  Err., 

9. 

A.  D.  ALDRIDOB,  A.  P.  Hardie,  and  W. 
G.  Mowry,  Trustees  for  J.  E.  Downs  and 

Associates. 

TriaU-eonfticting  findings  cf  fact — mart- 
gage-H>f  railroad  property-^-iohat  prop' 
erty  covered — judgments  —  conelu»i90 
mess  agaiinsi  stranger9. 

1.  The  findings  «f  the  joiy  apo 
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•f  fact  mbniltted  to  tbem  for  their  deter- 
■Unatlon,  where  wafmnted  bj  the  evidence, 
control  conflletln^  flndlngi  made  under  the 
tnstructlons  of  the  court 

%.  Real  property  only  temporarily  naed  for  rall- 
rond  purpoaea,  having  been  acquired  by  a 
railroad  company  with  the  Intention  of  sob- 
divldlng  auch  portlona  aa  ahould  not  be 
Beoded  for  railroad  porpoeea  into  Iota  to  be 
•old  to  ita  employees,  i«  not  corered  by  a 
mortgage  of  all  the  property  of  auch  com- 
pany "uaed  for  and  pertaining  to  the  opera- 
tion of  aaid  railroad/* 

t.  An  adjudication  in  a  suit  in  equity  brought 
by  a  receiver  of  mortgaged  property  againat 
peraons  cJaimlng  the  land  under  an  execution 
sale,  that  such  property  waa  subject  to  tlie 
mortgage,  did  not  so  bring  the  property  Into 
the  custody  of  the  court  aa  to  invalidate  a 
prior  sale  of  the  aame  property  on  execution 
to  other  peraons,  strangers  to  the  suit. 

[No.  137.] 

Ar^Hed    January    19,    29,   1909.    Decided 
March  16,  190S, 

IN  ERBOK  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  reversed  a  judgment  of  the  trial 
court  in  favor  of  defendants  in  an  action  of 
trespass  to  try  title  to  land.    Affirmed. 

See  same  ease  below,  24  TeoE.  Civ.  App. 
264,  60  S.  W.  789. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bfazirell  Evarts  and  R*  8. 
loTett  for  plaintiff  in  error. 

ifr.  W.  J.  Moroney  for  defendants  in 


Mr.  Justice  Holmes  delivered  the  opin- 
O  Ion  of  the  court: 

^      This  is  an  action  of  trespass  to  txy  title 

•  to  IssAf  brought    by*Aldridge   and   others, 

trustees,    against    Pardee   and  others,   the 

Elaintiffs  in  error.  The  only  parcels  here 
1  controversy  are  two  tracts,  known  as  the 
Hughes  and  Slaughter  tract  and  the  Mays 
tract.  Both  parties  claim  title  under  the 
Texas  Trunk  Railroad  Company.  Pardee 
claims  xmder  the  foreclosure  of  a  mortgage 
made  by  the  railroad  company  and  some  in- 
cidental proceedings.  Aldridge  claims  un- 
der a  sale  outside  of  the  mortgage.  The 
question  in  the  case  is  whether  the  mort- 
gage embraced  these  tracts. 

Although  it  may  not  be  necessary,  we  will 
state  the  title  on  each  side  a  little  more  in 
detail  before  discussing  the  questions  of 
law.  On  March  22,  1880,  the  Texas  Trunk 
Kailroad  Company  mortgaged  its  road,  ''in- 
cluding all  appurtenances  and  appendages 
of  said  railroad,  and  the  proper^  of  said 
company  now  acquired  or  which  may  be  ac- 
quired, in  the  state  of  Texas,  used  for  and 
pertaining  to  the  operation  of  said  rail- 
road." Til  is  was  to  secure  bonds.  Later 
in  the  same  year,  although  the  deed  was 
dated  earlier,  the  Hughes  and  Slaughter 
tract  was  conveyed  to  the  railroad.  The 
Hays  tract  was  conveyed  the  n^ct  year.  On 
January  Zl,  1883,  there  was  a  decree  ol 
foreclosure  on  the  mortgiige  in  the  United 


Btatea  circuit  courts  and  there  wa*  a  salt 
on  the  1st  of  the  following  May.  The  pur- 
chasers organized  a  new  company,  under  the 
old  charter,  but  a  distinct  organization,  aa 
permitted  by  the  local  law.  In  1885  the 
property  of  the  second  company  vras  sold  by 
the  sheriff,  on  execution  following  a  judg- 
ment in  the  state  courts  and  also  by  tha 
United  States  marshal,  under  an  order  of 
sale  for  failure  to  pay  certain  sums  as  pro- 
vided in  the  original  foreclosure  proceed- 
inffs.  The  same  persons  purchased  at  both 
sales,  and  organized  a  third  company,  still 
under  the  old  charter.  On  August  30, 
1888,  the  third  company  made  a  mortga^ 
of  the  railroad.  A  bill  to  foreclose  thu 
was  filed  in  the  United  States  court  on  Sep- 
tember 4,  1891,  a  decree  of  foreclosure  was 
made  in  1895,  and  Pardee,  the  plaintiff  in 
error,  purchased  at  the  sale,  for  the  benefit 
of  himself  and  C.  P.  Huntington.  Thus,  it 
will  be  seen  that  the  title  of  the  plaintiffs 
in  error  depends,  as  we  have  said,  on  th« 
question  whether  the  original  mortgage  cm-H 
braced  the  land  in  suit.  % 

*  Before  the  first  foreclosure,  but  after  the* 
execution  of  the  mortgage,  suits  were  begun 
against  the  first  corporation,  and  in  1887  a 
judgment  was  rendered  against  it  in  one  of 
them.  On  this  judgment  executions  were 
issued,  and  the  parcels  of  land  in  suit  were 
sold  to  the  trustee  for  Downs  and  his  asso- 
ciates, the  defendants  in  error.  The  trus- 
tee brought  a  suit  to  tiy  title  against  the 
trustees  and  surviving  directors  of  the  first 
company  and  a  receiver  of  the  third  com- 
pany, and  got  judgment  on  April  7,  1898. 
The  defendant  directors  and  trustees  also 
executed  a  deed  to  him,  and  he  afterwards 
conveyed  to  the  present  trustees  for  Downs. 
If  the  first  mortgage  embraced  the  land. 
Downs  got  no  rights,  but  except  for  that 
question  and  one  other  to  be  mentioned,  his 
title  is  not  in  controverar^  here,  and  we  do 
not  go  into  it  in  detail.  The  trial  court 
gave  judgment  for  Pardee  and  Huntington 
as  to  the  tracts  in  question,  but  the  judg- 
ment was  reversed  by  the  court  of  civil 
appeals,  and  final  judgment  was  entered  in 
that  court  in  favor  of  the  trustees  for 
Downs.  A  writ  of  error  was  refused  by  the 
supreme  court  of  the  state.  The  case  is 
brought  here  by  writ  of  error  on  the  ground 
that  due  effect  was  denied  to  decrees  of  the 
United  States  court  Dupasseur  v.  Roche- 
reau,  21  Wall.  130,  22  L.  ed.  588.  See 
Stceringen  v.  St.  Lcuis,  185  U.  S.  38,  41,  46 
L.  ed.  795,  797,  22  Sup.  Ct.  Rep.  669.  As 
we  are  of  opinion  that  the  judgm^it  of  the 
court  of  appeals  was  right,  it  is  less  impor- 
tant than  otherwise  it  would  be  to  discuss 
the  grounds  upon  which  we  think  that  there 
is  jurisdiction,  and  we  shall  proceed  at  once 
to  the  merits  of  the  case. 

If  the  disputed  parcels  of  land  eame  un- 
der the  mortgage  when  they  were  acquired, 
they  did  so  as  ''property  used  for  and  per- 
taining to  the  operation  of  said  railroad." 
At  the  trial  evidence  was  taken  on  the  ques- 
tion whether  these  parcels  were  used  for  or 
did  pertain  to  such  operation.  The  defend- 
ants in  error  disclaimed  to  the  extent  of  a 
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ririit  of  way  100  feet  wide^  60  feet  on  each 
side  of  the  center  line  of  the  railroad.  But 
there  was  testimony  that  the  oompany, 
when  it  purchased,  intended,  after  using 
what  was  neoeesaiy  for  tracks  on  the  west 
^  side,  to  lay  out  the  rest  of  the  Hughes  and 
eo  Slaughter  land  in  lots  and  sell  them  to  the 

•  employees  of  the  road.  So  aa*to  the  Mays 
tract;  what  was  needed  was  taken  for 
tracks  and  to  get  sand,  and  the  rest  was  to 
be  cut  up  into  lots.  Both  parcela  were  re- 
turred  each  year  for  taxation  aa  ''lands  and 
town  lots  .  .  .  exclusive  of  right  of 
way  and  depot  grounds,"  in  the  inventory 
of  the  company.  The  judge  instructed  the 
jury  to  return  findings  on  two  special  issues 
to  the  following  eff^:  As  to  the  Hughes 
and  Slaughter  land,  the  intention  of  the 
company  was  to  put  there  the  main  track, 
part  of  the  sheds,  and  whatever  switches 
and  side  tracks  should  be  necessary  to  the 
operation  of  the  road,  and  if  they  did  not 
occupy  all  of  the  land  to  sell  lots  on  the 
eastern  side  to  its  employees.  The  land 
was  not  cut  up,  and  no  lots  were  sold.  The 
company  built  its  main  track  on  the  west 
side,  a  Y  extending  eastwardly  across  the 
land  to  beyond  its  center,  and  a  small 
house,  used  as  a  ticket  office  and  oar  shed. 
This  was  the  only  land  the  road  owned  in 
Dallas,  where  it  terminated,  and  if  it  had 
been  constructed  and  operated  properly  it 
would  have  needed  as  much  as  25  acres 
(tiie  size  of  the  tract)  for  terminal  pur- 
poses. As  to  the  Mays  tract,  the  intention 
was  as  above  stated.  The  main  track  was 
built  across  it  on  the  east,  and  a  spur  track 
was  built  to  reach  the  sand.  It  would  be 
necessary  to  use  sand  properly  to  oonstruct 
and  operate  the  road. 

The  foregoing  findings  were  merely  the 
result  of  rulings  on  the  evidence.  But  the 
jury  found,  on  other  special  issues  submit- 
ted to  them,  that  all  but  100  feet  off  the 
west  boundary  of  the  Hughes  and  Slaughter 
tract  was  acquired  for  the  above-stated  pur- 
pose of  subdivision  and  sale,  that  any  use 
of  the  rest  of  the  land  in  connection  with 
the  operation  of  the  railroad,  except  the 
100  feet,  was  only  of  a  temporary  charac- 
ter, and  that  there  was  no  such  use  of  the 
rest  of  the  land  except  of  so  much  as  was 
occupied  by  the  Y.  There  was  evidence 
that  the  company  expected  to  use  another 
tract  for  terminal  purposes,  although  it 
never  got  the  deed.  The  jury  further  found 
that  no  part  of  the  Hughes  and  Slaughter 
tract  above  what  was  disclaimed  was  nec- 
essary for  the  construction,  equipment,  or 
operation  of  the  railroad  when  the  first 
mortgage  was  foreclosed.  Also,  they  found 
ee  that  all  of  the  Mays  tract  was  acquired  for 
§  the    purpose    of    subdivision  and  sale.    As 

*  there*  was  evidence  warranting  these  find- 
ings, and  as  the  findings  dealt  with  pure 
matters  of  fact,  whieh  it  was  the  province 
of  the  jury  to  determine,  so  far  as  there 
was  a  conflict  between  them  and  those 
which  were  made  under  instructions,  those 
whidi  expressed  the  free  judgment  of  the 
Jury  woQld  prevaiL    We  have  no  concern 


with  the  arguments  which  are  urged  hen  In 
favor  of  different  conclusions.  It  is  enoodi 
that  there  was  some  evidence  to  support  tna 
free  findings  of  the  jurv-,  and,  that  being  so, 
those  findings  establish  the  facts,  as  was 
held  by  the  court  of  appeals. 

On  the  findings  which  we  have  recited, 
the  land  in  dispute  was  not  property  used 
for  and  pertaining  to  the  operation  of  said 
railroad,  and  the  ruling  of  the  court  of  ap- 
peals was  right.  Some  point  is  made  of 
the  disclaimer,  which  is  said  to  have  been 
arbitrary  in  amount,  and  not  based  on  evi- 
dence. But  a  party  may  disclaim  what  he 
likes,  in  advance  of  the  evidence,  and  is  not 
bound  to  give  reasons  for  his  course. 

One  matter  remains  to  be  mentioned.  A 
receiver  appointed  in  the  second  foreclosure 
suit  brought  a  bill  in  equity  in  the  United 
States  court  against  certain  persons  who 
had  purchased  the  land  in  question  on  other 
execution  sales.  One  ground  of  the  bill  was 
that  the  property  was  subject  to  the  mort- 
gage, and  on  July  16,  1895,  it  was  so  de- 
er^. It  is  argued  that  although  the  tros- 
tees  for  Downs  were  not  parties  to  this  bill, 
they  in  some  way  were  affected  by  the  de- 
cree, that  the  proceeding  was  in  rentf  and 
that  the  decree  brought  the  property  into 
the  custody  of  the  court  so  as  to  invalidate 
the  sale.  WisuxiU  v.  Sampson,  14  How.  52, 
14  L.  ed.  322.  But  a  suit  in  equity  is  not 
a  proceeding  in  rem,  properly  so  called.  It 
does  not  purport  to  summon  or  invite,  by  no- 
tice or  otherwise,  all  the  world  to  come  in* 
so  far  as  there  are  any  adverse  interests.  It 
is  more  personal  even  than  the  conunon  law, 
and  works  out  its  decrees  by  orders  to  the 
defendants.  Of  course^  the  adjudication  in 
such  a  suit  does  not  conclude  strangers.  As 
to  the  decree  bringing  the  property  into  the 
custody  of  the  court  in  such  sense  as  to  in- 
validate the  sales  under  which  Downs 
claims,  the  receiver  being  a  receiver  of  the 
mortgaged  property  only,  and  there  being  no« 
representative  of  the  equity  of  redemiSion^ 
or  of  Downs's  interest^bef ore  the  court,  it  is  • 
not  to  be  presumed  that  any  act  was  done 
inconsistent  with  outstanding  rights  as  now 
established,  or  that  the  receiver  was  put  In 
possession  of  property  which  was  not  em- 
bnuoedin  the  mortgage.  The  receiver  was  in 
possession  of  the  road,  and  his  right  to  the 
portion  of  the  land  over  which  the  railroad 
ran  is  not  disputed,  but  it  does  not  iHPP^" 
that  he  held  the  residue  under  an  adverse 
claim,  or  at  all.  Although  declaring  his 
right  to  the  residue  to  be  paramount  to  a 
third  person,  the  court  left  all  others  free 
to  assert  their  claims.  Th^e  is  nothing  to 
show  that  the  mode  in  which  the  trustees 
for  Downs  asserted  their  rights  was  unlaw* 
ful  or  void.  Probably  nothing  was  dons 
under  the  suit  in  equity  beyond  the  enter- 
ing of  the  decree  on  July  16,  1895.  His 
principal  sale  took  place  before  that  data 

Judgment  affirmed. 

Mr.  Justice  Wliite  and  Mr.  Jnstlot 
PeeUtaai  dissented. 
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NASHUA    SAVINOS    BANK,   PeHUoner, 

V, 

ANGLO-AMERIOAN  LAND,  MORTGAGE, 
dt  AGENCY  COMPANY. 

Evidence — procf  of  foreign  law — foreign 
eorporatian9--4iabiUty  of  tihareholder  for 
oalls  —  pleading  —  defective  deoUnration 
cured  hy  verdict — sufficienoy  of^  notice  of 
eaUr-^neoesaity  of  ewprese  promiee  to  pay. 

1.  Copies  of  acts  of  Parliament  are  sufficiently 
authenticated  to  be  pdmlaalble  In  evidence  In 
a  Federal  conrt  sitting  In  New  Hampshire, 
when  produced  by  an  attorney  and  solicitor 
of  the  supreme  court  of  judicature  in  Eng- 
land of  thirty  yeers^  experience,  in  connec- 
tion with  hid  testimony  that  he  was  Intimate- 
ly acqoainted  with  such  acts,  and  that  the 
copies  were  "Issued  by  authority,  being 
printed  by  Her  Majesty's  printer,  and  are 
as  such  by  law  receiyable  in  evidence  without 
further  proof/' 

X  By  subscribing  to  stock  in  a  foreign  corpora- 
tion the  subscriber  subjects  himself  to  the 
laws  of  the  foreign  country  In  respect  to  the 
powers  and  obligations  of  such  corporation. 

8.  Courts  cannot.  In  the  absence  of  fraud,  in- 
quire into  the  necessity  for  an  assessment  by 
the  directors  of  a  foreign  corponitlon  upon 
Its  capital  stock. 

4.  The  la«k  of  essential  avenneats  In  a  dec- 
laration in  indeliitatuB  auumpeit  Is  cured  by 
tli«  verdict,  if  the  evidence  offered  was  suffi- 
cient to  support  the  verdict,  and  no  objection 
was  made  to  a  variance  between  allegations 
and  proof. 

SL  The  posting  of  a  notice  of  a  call  upon  share- 
holders  in  an  English  corporation,  in  a  con- 
spicuous place  in  the  registered  office  of  the 
company,  for  more  than  a  month  before  the 
call  was  payable,  and  the  forwarding  of  a 
printed  notice  of  the  call  to  a  foreign  share- 
holder, is  a  sufficient  compliance  with  the  pro- 
visions of  the  articles  of  association  that  no- 
tices for  a  nonresident  shareholder  who  neg- 
lects to  give  his  address,  as  therein  provided, 
■hall  be  posted  In  a  conspicuous  place  in  such 
office,  which,  for  all  purposes  of  the  regula- 
tions shall  be  deemed  to  be  his  registered 
place  of  abode. 

C  A  sale  or  forfeiture  of  a  stockholder's  shares 
In  an  English  corporation  is  not  a  condi- 
tion precedent  to  the  maintenance  of  an  ac- 
tion against  him  to  recover  an  assessment  on 
the  capital  stock  of  the  corporation,  although 
a  remedy  by  forfeiture  Is  given  by  Its  arti- 
cles of  association. 

7.  An  express  promise  by  a  stockholder  In  an 
English  corporation  need  not  be  proved  in  an 
action  to  recover  an  assessment  on  its  capital 
stock,  in  view  of  the  promise  implied  from  a 
subscription  to  the  shares  by  25  A  26  Vict, 
chap.  89,  which  declares  that  all  moneys  pay- 
able by  any  member  In  pursuance  of  the  ar- 
ticles of  the  company  shall  be  deemed  a  debt 
due  by  such  member. 

[No.  167.1 

B\ibmitted    January    29,    190$.      Decided 
March  16,  1903. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
First  Circuit  to  review  a  Juagment  which 
aiBrmed  a  judgment  of  the  Circuit  Court 
tn  the  District  of  New  Hampshire  in  favor 
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of  plaintiff  in  an  action  by  a  foreign  oor- 
pontion  to  recover  an  assessment  on  its 
capital  stock.    Affirmed. 

See  same  case  below,  48  C.  C.  A.  15.  108 
Fed.  764. 

Statement  by  Mr.  Justice  Browns  eJ 

*This  was  an  action  by  the  defendant  in* 
error,  a  British  corporation,  in  the  circuit 
court  for  the  district  of  New  Hampshire, 
against  the  Nashua  Savings  Bank,  a  New 
Hampshire  corporation,  to  recover  an  as* 
sessment  made  by  such  corporation  in  pur- 
suance of  its  charter  and  by-laws,  upon  de- 
fendant's subscription  to  a  thousand  shares 
of  its  stock. 

The  case  was  tried  before  the  circuit 
judge  and  a  jury,  and  resulted  in  a  verdict 
for  the  plaintiff  by  direction  of  the  courts 
and  a  judgment  against  the  bank  in  the 
sum  of  $7,131.10,  which  was  affirmed  on 
writ  of  error  by  the  circuit  court  of  ap- 
peals.   48  C.  C.  A.  16,  108  Fed.  764. 

Meaare.  Jolm   S.   XL   Frink  and  A.  3*. 

Batchelder  for  petitioner. 

Meesre.  Omar  Powell,  Oilhert  A.  Davie, 
and  Daniel  L,  Cady  for  respondent.  ^ 

e« 
*Mr.  Justice  Brown  delivered  the  opinion? 
of  the  court  I 

The  assessment  in  question  had  been 
made  by  the  directors  of  the  company,  in 
pursuance  of  their  amended  articles  of  as- 
sociation, which  declared  that  "the  direct* 
ors  may,  from  time  to  time,  make  suehj 
calls  as  they  think  fit  upon  the  members  in; 
respect  of  all  moneys  unpaid  on  theirl 
shares,  and  each  member  shall  pay  the' 
amount  of  every  call  so  made  upon  him  to 
the  persons,  and  at  the  times  and  places,' 
appointed  by  the  directors." 

1.  In  order  to  prove  the  incorporation  of 
the  plaintiff  company,  as  well  as  the  liabil-j 
ity  and  rights  of  the  stockholders,  the  depo- 
sition of  an  attomev  and  solicitor  of  the 
supreme  court  of  judicature  in  England, 
who  was    also   managing   director    of    the 

elaintaff  company,  was    read    in    evidence. 
[is  testimony  showed    that    the    plaintiff 
was   a   corporation   organized  with  limited 
liability  under  five  different  acts  of  Parlia-' 
ment,  from  1862  to  1880,  copies  of  which  he 
produced  and  delivered  to  the  commission- 
er, stating  that  these  copies  were  "issued 
by     authority,    being     printed     by     Her 
Majesty's  printer,  and  are  as  such  by  law^J 
receivable     in     evidence     without     furthered 
proof."    To  the^admission   of  the  statutes* 
the  defendant    excepted    upon    the   ground 
that  they  were  not  proved  according  to  the 
established  rules  of  law. 

As  these  statutes  were  the  basis  of  the 
plaintiff's  corporate  existence,  and  its  right 
to  bring  this  action,  they  must  imdoubtod- 
ly  be  proved  as  facts.  Liverpool  d  O.  W. 
Steam  Co.  v.  Pheniw  Jne.  Co.  129  U.  S.  397, 
445,  32  L.  ed.  788,  793,  9  Sup.  Ct.  Rep.  469. 
While  it  was  stated  by  this  court  in  tlie 
early  case  of  Church  v.  HubhaTi^  2  Crancb* 
187,  238,  2  L.  ed.  249,  266^  that  foreign 
judgments  are  usually  and  most  propei|f 


618 


23  SUPBEMB  COURT  REPORTEB. 


Oct.  Tbbi^ 


autheniieated  either  hy  an  exemplification 
under  the  great  seal,  by  a  copy  proved  to  be 
a  tnio  copy,  or  by  the  certificate  of  an  offi- 
cer authorized  by  law,  which  certificate 
must  itself  be  properly  authenticated,  the 
circuit  court  of  the  United  States  sitting  in 
New  Hampshire  may,  under  Rev.  Stat,  i 
721  (U.  S.  Comp.  Stat  1901,  p.  581),  de- 
claring that  "the  laws  of  the  several 
states,  with  certain  exceptions,  "shall  be 
regarded  as  rules  of  decision  in  trials  at 
oommon  law  in  the  courts  of  the  United 
States,"  receive  such  evidence  of  the  au- 
thentication of  foreign  statutes  as  the  prac- 
tice of  the  courts  in  that  state  may  author- 
ize and  justify.  M'Niel  v.  Holhrook,  12 
Pet.  84,  89,  9  L.  ed.  1009,  1011;  Cotmecti- 
out  Mut,  L,  Ina,  Co,  v.  Union  Trust  Co, 
112  U.  S.  250,  255,  28  L.  ed.  708,  710,  5 
Sup.  Ct.  Rep.  119;  Vance  v.  Campbell,  1 
Black.  427,  17  L.  ed.  168.  The  "laws  of 
the  several  states"  with  respect  to  evidence 
within  the  meaning  of  this  section  applyi 
not  only  to  the  statutes,  but  to  the  decisions 
of  their  highest  courts.  Bucher  v.  Chesh- 
ire R,  Co.  125  U.  S.  555,  582,  31  L.  ed. 
795,  798,  8  Sup.  Ct  Rep.  974;  Ex  parte 
Fish,  113  U.  S.  718,  720,  28  L.  ed.  1117, 
1120,  5  Sup.  Ct.  Rep.  724;  Ry<m  v.  Bindley, 
I  Wall.  66,  17  L.  ed.  559. 

The  law  of  New  Hampshire  upon  this 
subject  appears  to  have  been  settled  in  Ball 
V.  Costello,  48  N.  H.  176,  2  Am.  Rep.  207, 
in  which  an  attorney,  resident  in  New 
Hampshire,  who  had  gone  to  Canada  to  in- 
vestigate Canadian  law,  was  permitted  to 
state  orally  what  he  found  the  law  to  be, 
as  embodied  in  the  Q aeon's  proclamation  of 
neutrality.  To  same  effect  are  Barrows  v. 
Downs,  9  R.  1.  446,  11  Am.  Rep.  283;  Jones 
▼.  Majfeiy  5  Serg.  A  R.  523.  There  is  an 
even  greater  reason  for  permitting  a  local 
attorney,  of  thirty  yeanr  experience,  who, 
as  he  states,  was  intimately  acquainted 
with  the  English  company  or  corporation 
laws,  to  produce  as  evidence  of  such  laws 
Meopies  of  the  statutes  printed  by  authority 
?of  the  English  government,  and  used  as 
proofs  of  statutes  in  the  English  courts. 

It  would  appear  that  such  authentication 
of  foreign  laws  would  be  deemed  sufficient 
in  the  English  courts,  as  in  Lacon  v.  Hig- 
gins,  3  Starkie^  178,  it  was  held  that  the 
French  Code  was  sufficiently  proved  by  a 
witness — a  French  vice  consul — ^who  pro- 
duced a  book  printed  by  authority  of  the 
French  government  which  the  witness 
stated  contained  the  French  Code^  upon 
which  he  acted  in  his  office  as  vice  consul. 
In  most,  if  not  all,  of  the  states  of  this 
Union  statutes  have*  been  passed  permitting 
laws  of  sister  states  to  be  proved  simply  by 
the  production  of  a  book  containing  what 
purports  to  be  an  authorized  edition  of 
such  laws  printed  by  state  ahthority. 
Emery  v.  Berry,  28  N.  H.  473,  61  Am.  Dec. 
4)22.  While  the  same  liberality  is  not  ex- 
tended to  foreign  laws  required  to  be  proved 
8S  facts,  it  would  seem  like  sticking  in  the 
bark  tb  hold  that  a  foreign  expert  might 
tflstifjr  orally  as  to  what  such  laws  were, 
and  not  be  able  to  produce  what  pforports 


to  be  the  official  edition  of  such  laws,  and 
to  testify  as  to  the  authenticity  of  such  edi- 
tion, and  to  the  fact  that  it  was  received 
as  evidence  in  the  domestic  courts  of  that 
country.  To  the  average  mind  it  would 
seem  as  though  there  was  much  less  liabil- 
fty  to  mistake  in  a  printed  copy  of  a  stat- 
ute from  the  official  printer,  than  in  a  copy 
written  and  compared  by  an  ordinary  sorlvo- 
ner.    The  evidence  was  properly  received. 

2.  Exception  was  also  taken  to  the  deo- 
laration,  in  that  it  contained  no  averment 
or  auction  upon  what  conditions  the 
plaintiff  was  authorized  to  make  assess- 
ments. In  this  connection,  it  is  in8i:>ted 
that  the  declaration  should  have  averred 
that  such  an  assessment  was  neoessaiy  to 
pay  the  debts  of  the  plaintiff,  or  was  made 
for  the  benefit  of  its  creditors;  that  it  is 
also  defective  in  that  it  contains  no  aver- 
ment of  notice  of  such  assessment  to  defend- 
ant, or  that  defendant  ever  made  an  express 
promise  to  pay  such  assessment;  and  no  di- 
rect allegation  that  defendant  was  a  stock- 
holder at  the  time  the  assessmoit  was  made. 
It  appears,  however,  by  the  act  of  25  and 
26  Vict.,  chap.  89,  "for  the  incorporation, 
r^ulation,  and  winding  up  of  tradins  eom-o 
panics  and  other  associations,"  that  Uie  ar-g 
tides  *  of  association,  "when  registered,* 
.  .  .  shall  bind  the  company  and  the 
memben  thereof  to  the  same  extent  as  if 
each  member  had  subscribed  his  name  and 
affixed  his  seal  thereto,  and  there  were  in 
such  articles  contained  a  covenant  on  tha 
part  of  himself,  his  heirs,  executors,  and 
administrators,  to  conform  to  all  the  regu- 
lations contained  in  such  articles,  subject 
to  the  provisions  of  this  act;  and  all 
moneys  payable  by  any  member  of  the  com- 
pany, in  pursuance  of  the  conditions  and 
regulations  of  the  company  or  any  of  such 
conditions  or  regulations  shall  he  deemed  to 
be  a  debt  due  from  such  member  to  the  com- 
pany, and  in  England  and  Ireland  to  be  in 
the  nature  of  a  specialty  debt."  It  also  ap* 
peared  by  the  articles  of  association  of  the 
plaintiff  corporation,  No.  3,  "that  every  pear- 
son  who  has  accepted  any  share  or  shares 
in  this  company,  and  whose  name  is  entered 
in  the  registry  of  members,  and  no  other  per- 
son, shall  be  deemed  to  be  a  member.** 
These  regulations  also  contained  the  provi- 
sion heretofore  mentioned,  that  the  oirecfe- 
ors  might  from  time  to  time  make  such 
calls  as  they  think  fit  upon  the  members  in 
respect  of  all  moneys  unpaid  on  their 
shares.  The  board  of  directors  is  tiius  oon- 
stituted  a  tribunal  to  determine  when  and 
to  what  amount  assessments  shall  be  made 
upon  the  unpaid  shares  of  stock.  By  sub- 
scribing to  stock  in  a  foreign  corporation, 
defendant  subjected  itself  to  the  laws  at 
such  foreign  country  in  respect  to  the  pow^ 
ers  and  obligations  of  such  corporatioii. 
Canada  Southern  R.  Co.  v.  Qebhard,  109 
U.  S.  527,  27  L.  ed.  1020,  3  Sup.  Ct.  Rep. 
363;  Relfe  v.  Rundle,  103  U.  S.  222,  sub 
nom.  Life  Asso,  of  America  v.  Rundle,  26 
L.  ed.  337. 

In  the  absence  of  fraud  the  neoessitj  lor 
an  assessment  upon  the  capital  ttock  «■» 
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not  be  made  the  subject  of  inquiiy  by  the 
oourts.  As  was  said  by  Mr.  Justioe  Field 
in  Ogleahy  v.  AiiriU,  106  U.  S.  605,  609,  26 
L.  ed.  1186,  1188:  "As  to  the  wisdom  of 
an  assessment,  or  its  neoessil^  at  the  time, 
or  the  motives  which  prompt  it,  the  courts 
will  not  inquire;,  if  it  be  within  the  legiti- 
mate authority  of  the  directors  to  levy  it, 
and  the  objects  for  which  the  company  was 
incorporated  would  justify  the  expenditure 
of  the  money  to  be  raised.  They  will  not 
examine  into  the  affairs  of  a  corporation  to 
determine  the  expediency  of  its  action,  or 
the  motives  for  it,  when  the  action  itself 
wis  lawful."  Bailey  y.  Birkenhead,  L,  d  O. 
%JwfiCtion  R,  Co.  12  Beay.  433.  See  also 
•  Cook,*  Stock  &  Stockholders,  §  113;  Oreai 
Western  Teleg,  Co,  v.  Purdy,  162  U.  S.  329, 
40  L.  ed.  986,  16  Sup.  Ct.  Rep.  810.  Wheth- 
er such  assessment  could  be  impeached  by 
showing  that  the  corporation  was  not  a 
bona  fide  enterprise,  or  had  never  actually 
engaged  in  business,  or  become  a  going  con- 
oern,  or  that  the  assessment  was  made  un- 
necessarily and  in  bad  faith,  or  that  a  dis- 
crimination was  made  against  foreign  stock- 
holders, it  is  unnecessary  to  determine, 
since  no  evidence  to  that  effect  was  offered 
on  behalf  of  the  defendant.  Certainly,  un- 
der the  cases  above  cited,  it  would  be  un- 
necessaiy  in  order  to  make  a  prima  facie 
case  to  negative  tliese  facts.  There  is  a 
presumption  of  good  faith  attaching  as  well 
to  foreign,  as  to  domestic,  corporations. 

The  trial  proceeded  under  the  third  count 
of  the  declaration,  which  was  in  indebitatua 
aesumpsit,  and  no  objection  was  made  to 
the  evidence  offered  upon  the  ground  of  va- 
riance. Under  such  circumstances,  and 
without  expressing  an  opinion  as  to  the  ad- 
missibility of  the  eyidence  offered,  the  dec- 
laration is  good  after  verdict.  In  RoberU 
V.  Graham,  0  Wall.  678,  18  L.  ed.  791,  we 
held  that  variances  between  the  alle^Uon 
and  proof  must  be  taken  when  the  evidence 
is  offered,  and  if  such  evidenoe  be  sufficient 
to  support  the  verdict  the  defect  in  the  dec- 
laration is  cured.  Patrick  y.  Qraham,  132 
U.  S.  627,  33  L.  ed.  460,  10  Sup.  Ct.  Rep. 
194. 

The  court  in  charging  the  jury  in  this 
ease  instructed  them  that  there  was  no 
doubt  the  call  for  this  assessment  had  been 
properly  proved;  that  the  only  possible 
question  which  could  have  arisen  was 
whether  or  not  certain  persons  were  direct- 
ors of  the  corporation  at  the  time  of  the 
call,  and  that  as  the  amended  articles  of 
the  association  provided  that  calls  might  be 
made  by  the  directors,  there  was  no  doubt 
that  the  call  in  question  was  properly  made. 
As  the  bill  of  exceptions  contains  noth- 
ing to  indicate  that  the  call  was  not  prop- 
erly made,  and  does  not  show  that  it  con- 
tained all  the  evidence  in  the  case,  we 
should  be  at  liberty,  if  the  circumstances 
of  the  case  required  it,  to  infer  that  there 
was  other  evidence  to  supply  any  defect  in 
respect  to  the  legality  of  the  call.  Hansen 
▼.  Boyd,  161  U.  S.  397,  40  L.  ed.  746,  16 
8up.  Ct.  Rep.  671;  Prmndenoe  y.  Bahoook, 
i  Wall.  240,  sub  nom.  Gardner  v.  Bahoookf 


18  L.  ed.  31;  United  States  y.  Patri4ae,  20 
C.  C.  A.  U,  36  U.  S.  App.  646,  73  Fed.  800. «« 
The  sufluioncy  of  the  evidence  cannot  bere-JJ 
yiewed  on  writ  of* error.     Qeneres  v.  Camp'* 
bell,  11  Wall.  193,  199,  20  L.  ed.  110,  112; 
Dower  y.  Richards,  161  U.  S.  653,  38  L.  ed. 
305,  14  Sup.  Ct.  Rep.  452. 

It  appears  from  the  testimony  of  the  seo- 
retaiy  of  the  company  that  a  notice  of  the 
call  was  posted  up  in  a  conspicuous  place 
in  the  registered  office  of  the  company  for 
more  than  a  month  before  the  call  was  pay- 
able, and  in,  addition  thereto  a  printed  no- 
tice of  the  call  was  also  forwarded  to  the 
defendant  bank.  This  was  a  sufficient  eom- 
pliance  with  article  140  of  the  articles  oi 
association,  which  provides  that  "if  any 
member  resident  out  of  the  United  King- 
dom neglect  to  give  such  address  as  is  here- 
before  required,  notices  for  him  may  be 
posted  up  in  a  con^icuous  place  in  the  regis- 
tered office  of  the  company,  and  for  all  the 
purposes  of  these  regulations  the  registered 
office  of  the  company  shall  be  deemed  to  \m 
the  registered  place  of  abode  of  such  mem- 
ber." 

3.  A  sale  or  forfeiture  of  defendant's 
shares  was  not  a  condition  precedent  to  the 
right  to  recover  this  assessment.  While  a 
remedy  by  forfeiture  is  given  bv  the  arti- 
cles of  the  association,  tmis  remedy  is  cumu- 
lative, and  is  no  bej-  to  an  action  at  law 
for  the  debt.  This  is  clearly  intended  as  a 
concurrent  remedy. 

4.  Nor  do  we  think  there  was  any  neces- 
sity of  proving  an  express  promise  to  pay 
this  assessment.  The  English  statute  abDve 
quoted  provides  that  all  moneys  payable  by 
any  member  in  pursuance  of  the  articles  of 
the  company  shall  be  deemed  a  debt  due  by 
such  member  of  the  company,  and  as  this 
statute  implies  a  promise  to  pay  from  a 
subscription  to  the  shares,  it  clearly  obvi- 
ates the  necessity  of  proving  an  express 
promise.  Upton  v.  TribUoock,  91  U.  S.  45» 
23  L.  ed.  203;  Webster  v.  Upton,  91  U.  S. 
66,  23  L.  ed.  384;  Chubb  v.  Upton,  96  U. 
S.  665,  24  L.  ed.  623;  Uowarth  v.  Lombard^ 
175  Mass.  674,  49  L.  R.  A.  301,  66  N.  B. 
888.  Although  the  law  of  New  Hampshire 
seems  to  be  that^  in  the  absence  of  an  ex- 
prow  promise,  no  personal  action  will  lie 
(Bhattuck  y.  Bobbins,  68  N.  H.  666,  44  Atl. 
694),  yet  even  there  an  obligation  created 
by  the  charter  is  treated  as  the  equivalent 
of  an  express  promise.  Cook,  Stock  k 
Stockholders,  §  71;  Anglo-Amerioan  Land, 
Mortg,  d  Agency  Co,  v.  Dyer,  181  Mass. 
693,  64  N.  £.  416. 

There  was  no  error  in  the  action  of  the 
court  below,  and  its  judgment  is,  therefore, 
aiffUrmedm 

a89  U.  S.  119) 
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V, 

HANNAH  ROGERS  and  Frank  J.  Rogenw 

Decisions  of  Land  Department — conclusive 
ness  on  oourts. 

1.  A  deelslon  of  the  Land  Department  apo» 
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questions  of  fact  Is  conclusive  on  the  courts. 
2,  Courts  will  not  entertain  an  Inquiry  as  to 
the  extent  of  the  Inyestlgatlon  by  the  Secre- 
tary of  the  Interior  and  his  knowledge  of  the 
points  Involyed  In  his  decision  of  a  contest 
In  the  Land  Department,  nor  as  to  the  meth- 
ods by  which  he  reached  his  determination. 

[No.  170.] 

Argued  cmd  submitted  February  24,  190S. 
Decided  March  16,  190S, 

IN  ERROR  to  the  Supreme  jCourt  of  the 
State  of  California  to  reyiew  a  judgment 
of  the  Superior  Court  of  Alameda  County 
in  favor  of  plaintiffs  in  an  action  in  eject- 
ment.   Affirmed, 

See  same  case  below,  132  Cal.  502,  60 
Pac.  863,  64  Pac.  894. 

Statement  by  Mr.  Justice  Brewer t 
p  On  April  28,  1897,  Hannah  Rogers  and 
g  Frank  J.  Rogers,  holders  of  the  legal  title 
•  to  a  tract  of  land  in  Alameda  county,*com- 
menced  in  the  superior  court  of  ttiat  county 
an  action  in  ejectment  against  Manuel  S. 
De  Cambra  and  others.  The  defendants  an- 
swered with  a  general  denial,  and,  as  au- 
thorized by  the  practice  in  California,  De 
Cambra  filed  a  cross-complaint  in  equity, 
alleging  that  the  plaintiffs  had  obtained 
the  l^al  title  wrongfully  and  held  it  in 
trust  for  him,  and  prayed  a  decree  quieting 
his  title  to  the  land.  A  demurrer  to  this 
cross-complaint  was  sustained,  and  upon  a 
trial  of  the  action  a  judgment  was  rendered 
in  favor  of  the  plaintiffs,  which  judgment 
was  affirmed  by  the  supreme  court  of  Cali- 
fornia (132  Cal.  602,  60  Pac.  863,  64  Pac. 
894),  and  thereupon  this  writ  of  error  was 
sued  out. 

Mr,  J.  O.  Bates  for  plaintiff  in  error. 
Mr,  Franklin   H.   Maokey  for   defend- 
ants in  error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  only  question  presented  arises  on  the 
demurrer  to  the  cross-complaint.  That 
cross-complaint  averred  that  in  1867  De 
Cabra  purchased  from  one  Hewett  Steele 
the  premises  in  controversy,  with  other  ad- 
joining lands,  all  of  which  were  inclosed 
with  fences  and  well-known  exterior  boun- 
daries; that  he  entered  into  actual  posses- 
sion thereof,  and  has  ever  since  continuous- 
ly resided  thereon;  that  in  1871  he  sold  an 
undivided  half  interest  in  the  tract  to  Enos 
J.  Rogers,  the  husband  of  Hannah  and  the 
father  of  Frank  J.  Rogers;  that  at  that 
time  the  land  was  supposed  to  be  a  portion 
of  a  Mexican  grant,  and  was  within  its  ex- 
terior boundaries;  that  on  August  10,  1878, 
the  final  o(I\cial  survey  disclosed  that  there 
were  more  than  3  leagues  of  land  ^vithin 
the  exterior  boundaries  of  said  grant,  and 
thereupon  a  part  thereof,  including  the  land 
in  controversy,  was  restored  by  the  United 
States  to  the  public  domain;  that  De  Cam- 
bra and  Rogers,  who  were  brothers-in-law, 
•greed  upon  a  division  of  the  land  excluded 


from  the  grant  and  restored  to  the  public 
domain,  De  Cambra  to  take  one  portion,  h 
and  that  the  tract  in  controversy,  and  Rog-2 
ers  the  other;  that^thereupon  they  went  to* 
the  local  land  office  to  file  their  applica- 
tions for  entry;  that  De  Cambra,  being  un- 
able to  read  or  write,  and  understanding 
the  English  language  very  imperfectly, 
trusted  to  Rogers  to  prepare  the  pre-emp- 
tion papers;  that  Rogers  knowingly  and 
fraudulently  prepared  the  papers  so  as  to 
make  De  Cambra  an  applicant  for  land  up- 
on which  there  was  no  dwelling  house  or 
other  improvement,  and  only  a  small  part 
of  which  was  in  his  possession,  and  three 
fourths  of  which  was  thoroughly  worthless, 
Rogers  himself  filing  a  pre-emption  claim 
for  the  land  which  it  had  been  agreed 
should  be  entered  by  De  Cambra,  the  land 
which  was  his  homestead  and  upon  which 
his  improvements  had  been  made;  that  De 
Cambra  did  not  discover  this  until  Decem- 
ber 29,  1883;  that  thereupon  he  made  the 
pfoper  application  at  the  land  offioK  for 
this  land;  that  a  contest  ensued,  whidi  was 
finally  decided  bv  the  Secretaxy  of  the  In- 
terior in  favor  of  Rogers,  and  the  land  pat* 
ented  to  the  plaintiffs,  his  widow  and  son. 
The  cross-complaint  further  averred  that 
although  the  decision  apparently  rendered 
by  the  Secretary  of  the  Interior  was  signed 
by  him,  ^et  in  fact  for  want  of  time  and 
opport\mil7  the  Secretaxy  had  not  read  or 
heard  read  the  evidence  in  the  contested 
case,  and  simply  signed  his  name  to  a  re- 
port prepared  by  one  of  the  clerks  in  ths 
department. 

This  cross-complaint  states  no  question 
of  law  decided  in  these  contest  proceedings 
in  the  Land  Department  adversely  to  De 
Cambra.  Indeed,  the  grounds  of  the  deci- 
sion are  not  disclosed.  There  is  no  copy  of 
the  testimony  given  on  the  contest.  It  ap- 
pears that  De  Cambra  offered  testimony 
showing  his  qualifications,  settlement,  occu- 
pation, etc.,  and  it  is  stated  that  some  evi- 
dence was  given  in  support  of  the  Rogers 
application.  It  is  alleged  that  the  land  offi- 
cet>s  came  to  their  conclusion  ''bv  the  mis- 
construction of  the  evidence  submitted  to 
them  and  the  misapplication  of  the  law  to 
the  evidence,  and  m  violation  of  the  just 
and  equitable  rights  and  claims  of  Manuel 
S.  De  Cambra."  For  all  that  appears,  the 
officers  may  have  found  the  facts  to  be  just 
the  contrary  to  the  averments  in  the  cross- 
complaint;  and  if  they  misapplied  any  rule^ 
of  law  to  the  testimony  we  are  not  advisedn 
of  the  rule  they  misapplied,  *  or  how  they* 
misapplied  it.  As  it  appears  affirmatively 
that,  before  the  contest,  De  Cambra  was  in- 
formed of  the  nature  of  the  wrongs  he  al- 
leges were  perpetrated  upon  him  by  Rog- 
ers, it  may  be  presumed  that  evidence  was 
offered  by  both  parties  upon  that  question, 
and  that  it  was  decided  adversely  to  his 
contention.  Under  those  circumstances, 
nothing  is  shown  except  an  ordinary  con- 
test between  two  applicants  for  pre-emp> 
tion,  in  which  the  land  officers  upon  the  tes- 
timony decided  in  favor  of  one  and  agalnsl 
the  other.    But  it  is  weU  settled  that  tfat 
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decision   of    the    Land    Department   upon 

Suestions  of  fact  is  conclusive  in  the  courts. 
\urfenning  v.  Chicago,  Bt.  P.  M.  d  0.  R. 
Co.  163  U.  S.  321,  323,  41  L.  ed.  176,  176, 
16  Sup.  Ct.  Kep.  1018,  and  cases  cited; 
Johnson  v.  Drew,  171  U.  S.  03,  00,  43  L. 
ed.  88,  00,  18  Sup.  Ct  Rep.  800;  Gardner 
▼.  Boneittell,  180  U.  S.  862,  46  L.  ed.  674, 
21  Sup.  Ct.  Rep.  300. 

It  is  hardly  necessary  to  sav  that  when 
a  decision  has  been  made  by  the  Secretary 
of  the  Interior,  courts  will  not  entertain  an 
inquiry  as  to  the  extent  of  his  investigation 
and  knowledge  of  the  points  decided,  or  as 
to  the  methods  by  which  he  reached  his  de- 
termination. 

These  are  the  only  Federal  questions  pre- 
sented, and  their  decision  was  unquestion- 
ably correct. 

The  judgment  of  the  Supreme  Court  of 
Odlifomia  ia  affirmed. 

(189  V,  S.  8)  — - 

EOEOMO  PENCE  MACHINB  COMPANY 

V, 

ALVA  L.  EITSELMAN  and  Davis  M.  Eit- 
selman. 

Pntente—mre-fahric  maohinee — pioneer  in- 
vention— infringement  —  presumption  of 
difference  from  grant  of  patent, 

1.  The  KItselman  iwtent.  No.  856,822,  for  an 
Improvement  In  wire-fabric  machines  cannot 
be  regarded  aa  embodying  a  pioneer  invention 
of  a  field  machine  for  weaving  wire-fencing 
fabric.  In  view  of  prior  patents  for  station- 
ary machines  for  weaving  such  fabric  and 
for  field  machines  for  making  wlre-andrplcket 
fence,  and  of  the  rejection  of  the  claim  for  a 
pioneer  field  machine  by  the  Patent  Ofllce, 
with  the  acquiescence  of  the  patentee,  who 
thereupon  withdrew  such  claim;  and  the 
claims  of  such  patent  mast  therefore  be  lim- 
ited In  their  scope  to  the  actual  combination 
of  essential  parts  as  shown,  and  cannot  be 
constraed  to  cover  other  combinations  of  ele- 
ments of  different  constmction  and  arrange- 
ment. 

t.  There  Is  a  presumption,  from  the  grant  of 
separate  letters  patent  for  two  Improvements 
on  a  prior  art,  that  there  Is  a  substantial  dif- 
ference between  the  Inventiona 

S.  No  Infringement  of  either  the  KItselman  pat- 
ent. No.  856,322,  the  Davisson  patent.  No. 
289,507,  or  the  Connor  patent.  No.  857,067, 
for  Improvements  in  wire-fabric  machines,  or 
of  the  Pope  patent.  No.  505,607,  for  wlre- 
fSbrlc  machines,  results  from  the  manufact- 
ure, under  the  Whitney  patent,  No.  602,025, 
of  wire-fence  machines  which  are  substantial- 
ly differentiated  from  those  mannfactnred 
under  the  earlier  patents,  none  of  which  em- 
body pioneer  invention. 


[No.  148.] 

Argued  January  22,  1909.    Decided  March 
2S,  1909. 

ON  WRIT  and  Cross  Writ  of  Certiorari 
to  the  United  States  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  to  review  a 
decree  which  reversed  a  decree  of  the  Cir- 
•nit  Court  for  the  District  of  Indiana  dis- 


missing a  bill  to  restrain  the  infringement 
of  certain  patents.  Reversed;  decree  of 
Circuit  Court  Afi^med. 

Sec  same  case  below^  47  C.  C.  A.  638.  108 
Fed.  632. 

Statement  by  Mr.  Chief  Justice  Fuller  i 

This  was  a  suit  in  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana 
for  infringement  of  claims  1,  2,  3,  9,  10,  11, 
15,  and  20  of  letters  patent  No.  350,322,  is- 
oued  January  18,  1887,  to  Alva  L.  KItsel- 
man and  Davis  M.  Kitselman  for  an  im- 
provement in  wire-fabric  machines;  of 
claims  1  and  2  of  letters  patent  No.  280,- 
507,  issued  December  4,  1883,  to  W.  J.  Da- 
visson for  an  improved  machine  for  mak- 
ing wire  fabrics;  of  claims  2,  3,  and  4  of 
letters  patent  No.  357,067,  issued  February 
1,  1887,  to  Tlieodore  M.  Connor  for  improve- 
ment in  machines  for  forming  netted  wire 
fabrics;  and  of  claims  1  and  10  of  letters 
patent  No.  505,607,  issued  September  26, 
1893,  to  John  C.  Pope,  for  wire-fabric  ma- 
chines. 

Defendants  denied  patentable  novelty  of 
each  of  the  patents,  and  also  denied  in- 
fringement, and  alleged  that  they  construct- 
ed their  wire  fabrics  as  licensees  under  and 
pursuant  to  letters  patent  No.  502,025,  is- 
sued to  W.  D.  Whitney  December  24,  1895, 
for  improvements  in  wire-fabric  machines. 

The  cause  was  heard  by  District  Judge  ^ 
Baker,  whoheld*that  the  claims  of  the  four* 
patents  sued  on  were  for  specific  oonstruo- 
tlons  which  defendants  did  not  use,  and 
that  there  was  no  infringement  of  ei^er  of 
the  letters  patent,  and  dismissed  the  bilL 
The  case  was  carried  to  the  United  States 
circuit  court  of  appeals  for  the  seventh  cir- 
cuit, and  that  court,  one  of  its  members  dis- 
senting, reversed  the  decree,  and  held  that 
the  defendants  had  infringed  the  first,  seo- 
ond,  eleventh,  and  fifteenth  claims  of  the 
patent  issued  to  the  Kitselmans.  47  C.  C» 
A.  538,  108  Fed.  632. 

The  writ  of  certiorari  was  granted  on  the 
petition  of  the  Kokomo  fence  company,  and 
afterwards  the  cross  writ  on  the  petiuon  oi 
the  Kitselmans.  The  machine  company 
alleged  error  in  the  judgment  of  the  court 
of  appeals  sustaining  and  finding  infringe- 
ment of  the  Kitselman  patent^  and  the  £t- 
selmans  alleged  error  in  that  court  in  not 
sustaining  and  findine  infringement  of  the 
Davisson,  Connor,  and  Pope  patents. 

Messrs.  Thomas  A.  Bamiliig,  Bphraim 
Banning,  and  C.  C.  Shirley  for  Kokomo 
Fence  Machine  Company. 

Mr.  Bobort  H.  Farklasoa  for  Kitsri- 
man  A  Son. 

Mr.  Chief  Justice  FvUor  delivered  the 
opinion  of  the  court: 

The  circuit  court  was  of  opinion  that 
neither  of  complainants'  patents  was  a  pio- 
neer invention;  that  thev  were  all  msroly 
improvements  on  the  prior  art,  and  to  ba 
construed  in  that  light;  that  complainants 
could  not  be  treated  on  the  basis  that  tfa^ 
I  or  their  sssiffnors  were  the  first  to  make  a 
portable  macnins  for  weaving  wire  ^ — ' — 
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labrio  in  tho  field,  which  claim  had  been 
distinctly  made  by  complainants,  rejected 
by  the  Patent  Officei  and  the  claim  there- 
upon withdrawn.  In  its  judgment,  com- 
plainants and  defendants  contended  as  to 
infriD^ment  on  an  equal  field,  the  pre- 
sumption of  the  validity  of  complainants' 
patents  being  met  by  the  presumption  of 
the  validity  of  the  patent  to  Whitney.  And, 
taking  up  complainants'  patents  seriatim, 
the  circuit  court  held  that  the  differences 
S  between  their  machines  and  defendants'  ma- 

•  chine  were  not^mere  colorable  invasions  by 
the  latter,  and  that  the  identity  of  means 
and  of  operation  essential  to  infringement 
were  lacking. 

The  circuit  court  of  appeals  concurred 
-with  the  circuit  court  that  the  case  turned 
upon  the  question  whether  the  patents  sued 
on  embodied  a  pioneer  invention;  that  if 
complainants*  invention  was  not  of  a  pri- 
mary character,  a  substantial  departure 
from  the  machines  of  the  prior  art,  defend- 
ants' machine  was  so  eumciently  differen- 
tiated that  tlie  claim  of  infringement  could 
not  be  maintained;  while,  on  the  other 
liand,  if  complainants'  patents  "were  the 
first  to  give  to  the  world  a  workable,  portable 
machine  for  weaving  wire  fences  in  the 
field, — a  machine  distinctly  creating  a  new 
product, — and  aptly  embody  in  their  specifi- 
cations and  claims  the  mechanical  arrange- 
ments that  bring  about  such  a  result,  the 
decree  below  is  erroneous." 

The  opinion  was  preceded  by  an  extended 
statement  of  facts,  which  gave  the  specificar 
tions  of  the  Davisson  patent  of  December  4, 
1883,  and  certain  of  the  accompanying  fig- 
ures, together  with  the  second  and  third 
claims,  alleged  to  be  infringed;  also  "the 
pertinent  drawings  and  specifications  of  the 
Eataelman  patent,"  and  the  claims  alleged 
to  be  infringed,  which  were  as  follows: 

"1.  In  a  wire-fabric  machine,  a  series  of 
sectional  twisters,  each  of  which  comprises 
a  central  section  for  carrying  a  warp  wire, 
and  having  rotary  movement  imparted 
thereto,  and  the  shifting  sections  for  carry- 
ing the  weft  wire,  and  receiving  rotary  mo- 
tion from  the  central  section  to  form  the 
twist,  substantially  as  and  for  the  purpose 
herein  described. 

"2.  In  a  wire-fabric  machine,  the  combi- 
nation of  a  series  of  sectional  twisters 
geared  together  for  simultaneous  rotation, 
and  each  comprising  a  central  portion  mov- 
able only  on  its  axis  and  side  portions  capa- 
ble of  a  compound  movement, — ^that  of  ro- 
tation on  their  axes, — and  of  a  shifting  lon- 
gitudir::i]  movement,  substantially  as  de- 
scribed, lor  the  purpose  set  forth." 

**9.  In  a  wire-fabric  machine,  the  series 
of  sectional  twisters,  comprising  the  cen- 
tral and  side  sections,  the  central  section  of 
each  twister  being  geared  to  the  twister  ad- 
jacent thereto  for  simultaneous  operation, 
substantially  as  described,  for  the  purpose 
S  sst  forth. 

•  ^''lO.  In  a  wire-fabric  machine,  the  com- 
bination of  a  series  of  twisters  geared  di- 
rsetly  together  for  simultaneous  operation, 
aad  oadi  comprisinff  a  central  section  and 
Iki  ildt  Mction,  eadi  aids  seotion  canying 


a  spool  or  reel  for  the  wire,  substantially 
as  described,  for  the  purpose  set  forth. 

"11.  In  a  wire-fabric  machine,  a  series  of 
twisters  connected  for  simultaneous  opera- 
tion, and  each  consisting  of  a  central  sec- 
tion and  the  side  section,  in  combination 
with  the  spools  carried  by  the  side  sections, 
the  central  section  of  each  twister  being 
provided  with  a  longitudinal  opening  for 
the  passage  therethrough  of  the  warp  wire, 
substantially  as  described." 

"15.  In  a  wire-fabric  machine,  the  com- 
bination  of  a  series  of  rotary  twisters 
geared  directly  together  for  simultaneous 
operation,  each  twister  having  a  central  sec- 
tion capable  of  rotary  movement  only,  and 
two  side  sections  which  are  capable  of 
a  shifting  movement  independently  of  the 
central  section  in  opposite  directions  simul- 
taneously, whereby  the  said  shifting  sec- 
tions of  one  twister  are  adjusted  to  register 
with  the  central  sections  of  twisters  on  op* 

Sosite  sides  of  the  same,  substantially  as 
escribed,  for  the  purpose  set  forth." 

*'20.  In  a  wire-fabric  machine,  a  series  of 
sectional  twisters,  each  comprising  a  cen- 
tral section,  the  central  sections  being 
geared  together  to  be  simultaneously  rotat- 
ed on  their  axes,  and  the  shifting  side  sec- 
tions adapted  to  aliffn  with  the  central  se»> 
tions  to  be  rotated  therewith,  substantially 
as  described,  for  the  purpose  set  forth." 

The  drawings  and  specifications  of  the 
Connor  and  Pope  patents  were  not  set  out 
because  unnecessary  in  the  view  taken  of 
the  case.  Both  these  patents  were  issued 
subsequently  to  the  Kitselman  patent. 

The  drawing  and  specifications  of  the 
patent  to  Whitney  of  December  24,  1895, 
were  then  given. 

The  statement  further  set  forth  "the  es- 
sential drawings  and  specifications  of  letters 
patent  No.  10,743,  granted  John  Nesmith 
April  4,  1854,  and  referred  to  in  the  opin- 
ion as  most  adequately  representing  one 
branch  of  the  prior  art,"  namely,  as  stated 
by  the  court,  loom  machines  by  which  wire 
netting  was  made  in  the  factory,  and  then  3 
transferred  to  the  field;  and*also  figure  2  of  * 
the  drawings  of  the  Middaugh  and  Wilcox 
patent  of  December  23,  1884,  that  patent  be- 
ing regarded  as  "the  best  example  of  the  sec- 
ond branch  of  the  prior  art,"  neld  machines 
which  constructed  the  fence  in  tiiu. 

The  statement  is  piven  in  full,  with  eleven 
pages  of  drawings,  m  the  report  of  the  case, 
47  C.  C.  A.  638,  108  Fed.  632. 

The  Kitselman  and  Pope  patents  described 
portable  machinea  The  Davisson  and  Oon- 
nor  patents  described  stationary  machinea 
The  Kitselman  and  Pope  patents  were  in- 
tended to  be  operated  by  hand.  And  the 
Davisson  and  Connor  patents  were  in- 
tended to  be  operated  by  power.  But  tha 
essentials  of  the  mechanism  were  not  da- 
pendent  upon  the  circumstance  of  their  being 
embodied  in  either  a  stationarr  or  a  portabls 
machine,  or  in  a  power  or  a  hand  machine. 
Complainants'  leading  expert  testified  that 
"the  essentials  of  the  invention  described  ia 
the  several  claims  here  in  suit  ars  not  ds- 
pendent  on  their  use  in  a  stationarr  or  port- 
able machine,  or  in  a  power  or  hand  ma- 
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ebine,  or  upon  their  capacity  to  weaTB  a  fab- 
ric in  wliich  alata  may  or  may  not  be  used, 
or  upon  their  capacity  to  weave  a  fabric  of 
tLDf  special  size  of  mesh." 

In  the  specification  of  the  Kitselman  pat- 
ent the  inventor  said:  "The  primary  ob- 
ject I  have  in  view  in  my  invention  is  to  pro- 
vide a  simple  and  easily  operated  machine  of 
the  class  named  which  can  be  adapted  for 
use  in  the  open  field  or  other  place  for  the 
construction  of  fences,  as  well  as  a  station- 
ary or  fixed  machine  for  the  manufacture  of 
wire  fabric"  And  also:  "I  may  either 
construct  a  portable  machine  ua  shown  in 
the  accompanying  drawings,  to  work  in  the 
open  fi^d  or  other  place,  or  dispose  the  parts 
in  a  horizontal  instead  of  a  vertical  position, 
and  mount  the  same  on  suitable  bearings 
and  legs  to  provide  a  stationary  machine  for 
indoor  use. 

The  Middaugh  and  Wilcox  patent  of  De- 
cember 23,  1884,  was  a  patent  for  a  "port- 
able fence  machine,"  described  in  the  claims 
as  "a  portable  machine  for  constructing 
wire-ana-picket  fences,"  and  "a  portable 
fencing  machine."  Longitudinal  pairs  of 
wires  were  intertwisted  with  vertical  slats 
inserted  between  the  twists,  the  wires  pass- 
ing through  tubes  or  spindles  in  the  frame 
of   the   machine,    which   moved   along   the 

S  wires  as  the  fence  was  formed. 

•  *  In  the  Kitselman  specifications  and  draw- 
ings, plans  of  picket  and  slat  fencing  and  of 
the  common  form  of  wood  fence  held  togeth- 
er by  wires,  as  made  by  that  machine,  were 
shown.  The  Middaugh  and  Wilcox  machine 
made  wire-and-picket  fence.  The  Kitsel- 
man machine  made  diamond  mesh,  and 
wire-and-picket,  fence.  But  the  diamond 
mesh  fabric  was  old,  as  shown,  not  onlv  in 
the  Davisson  patent,  but  in  many  others 
antedating  those  in  suit,  as,  for  instance, 
that  of  Nesmith  of  April  4,  1864. 

The  diamond  mesh  fabric  had  been  woven 
while  iAie  machine  was  in  a  standing  posi- 
tion. The  Middaugh  and  Wilcox  patent 
made  wire-and-picket  fence  in  the  field. 
Kitselman  converted  the  stationary  into  a 
portable  machine  by  setting  it  on  end  and 
mounting  it  on  a  truck;  and  he  converted 
the  por&ble  machine,  as  he  himself  says, 
by  disposing  the  parts  "in  a  horizontal  in- 
stead of  a  vertical  position,'*  and  mounting 
"the  same  on  suitable  bearings  to  provide  a 
stationary  machine  for  indoor  use."  The 
mechanism  and  operation  were  the  same. 
Whatever  its  merits,  it  was  not  in  itself 
primary  invention  to  mount  a  machine  for 
making  diamond  mesh  fencing  on  a  truck, 
and  use  it  in  the  field,  as  the  old  machine 
had  been  used  to  make  wire-and-picket 
lencea  The  getting  up  and  walking  was 
not  new,  though  the  machine  may  have  gone 
at  a  better  gait  and  made  a  better  fence. 

When  Kitoelman  made  his  original  appli- 
cation, his  nineteenth  claim  read:  "In  a 
wire-fabric  machine,  the  combination  of  a 
track,  a  carrying  frame  geared  to  the  track 
and  having  the  twistine  devices  and  the 
reels,  and  pawl  and  ratcnet  mechanism  for 
fbediAg  the  frame  and  its  devices,  substan- 
tially as  described,  for  the  purpose  set 
This    claim   was   rejected   by   the 


tially 
forth." 


Patent  Ofiioe  on  reference  to  the  Fultc  pat> 
ent  of  May  13,  1884^  and  the  Watson  patent 
of  July  21,  1885. 

Fultz's  was  a  patent  for  "an  upright  mar 
chine  for  making  or  weaving  fence  composed 
of  wire  and  pickets,  and  may  be  used,  mor- 
ably,  along  the  line  where  the  fence  is  to  be 
made,  or  stationary." 

Watson's  was  a  patent  for  a  wire-fence 
machine,   the   invention    relating   "to   that 
class  of  fence  machines  in  which  the  pidceta 
and  wires  are  bound  together  and  the  fence  ^ 
put  up  in  one  operation.*'  n 

*  Kitselman  acquiesced  in  the  rejection  and* 
withdrew  his  nineteenth  original  claim,  and 
cannot  now  reasonably  claim  a  construction 
which  would  protect  his  machine  as  a  pio- 
neer field  macnine. 

The  first,  second,  eleventh,  and  fifteenth 
claims  of  the  Kitselman  patent  were  held  hjf 
the  circuit  court  of  appeals  to  be  infringed. 
We  repeat  these  claims  as  follows: 

"1.  In  a  wire-fabric  machine,  a  series  of 
sectional  twisters,  each  of  which  comprisee 
a  central  section  for  carrying  a  warp  wire, 
and  having  rotaij  movement  imparted 
thereto,  and  the  shifting  sections  for  carry* 
ing  the  weft  wire,  and  receiving  rotary  mo- 
tion from  the  central  section  to  form  the 
twist,  substantially  as  and  for  the  purpose 
herein  described. 

"2.  In  a  wire-fabric  machine,  the  combi- 
nation of  a  series  of  sectional  twistere 
geared  together  for  simultaneous  rotation^ 
and  each  comprising  a  central  portion  mov- 
able only  on  its  axis  and  side  portions  capa* 
ble  of  a  compound  movement, — that  of  T&tt^ 
tion  on  their  axes, — and  of  a  shifting  lonffi- 
tudinal  movement,  substantiallv  as  ae» 
scribed,  for  the  purpose  set  forth." 

"11.  In  a  wire-fabric  machine,  a  series  of 
twisters  connected  for  simultaneous  opera- 
tion and  each  consisting  of  a  centraT  sectioo 
and  the  side  section,  in  combination  with 
the  spools  carried  by  the  side  sections,  the 
central  section  of  each  twister  being  pro^ 
vided  with  a  longitudinal  opening  for  the 
passage  therethrough  of  the  warp  wire,  sub- 
stantially as  described." 

"15.  In  a  wire-fabric  machine,  the  com- 
bination of  a  series  of  rotary  twisters 
geared  directly  together  for  simultaneous 
operation,  each  twister  having  a  centnil  sec- 
tion capable  of  rotary  movement  only,  and 
two  side  sections  which  are  capable  of  a 
shifting  movement  independently  of  the  cen- 
tral section  in  opposite  directions  simulta* 
neously,  whereby  the  said  shifting  sections 
of  one  twister  are  adjusted  to  register  with 
the  central  sections  of  twistere  on  opposite 
sides  of  the  same,  substantially  as  d»^ 
scribed,  for  the  purpose  set  forth." 

It  is  obvious,  as  said  by  complainants'  ex* 
perl,  "that  the  terms  'sectional  twistere,^ 
'twisters,'  and  'rotary  twisters,'  used  in  the 
several  claims  under  consideration,  refer  to 
the  same  three-part  twister  devices."  S 

*In  Kitselman's  original  application,  the* 
first  claim  called  for  "a  series  of  sectional 
twistere  geared  directly  together;"  the  eee- 
ond,  for  "a  series  of  sectioiuiJ  twistere  capa- 
ble of  sliding  movement  with  relation  to 
each  other  and  geared  for  simultaneoos  ri^ 
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tiition;"  the  thirds  for  "the  series  of  sec- 
tional twisters  comprising  the  central  hub 
section  and  the  two  side  sections  disposed 
on  opposite  sides  of  the  central  section,  the 
hub  section  being  stationary,  while  the  side 
sections  are  capable  of  shifting  movement;" 
the  fourth,  for  "the  series  of  sectional  twist- 
ers, each  of  which  comprises  a  longitudinal- 
ly immovable  section  and  two  sections 
which  have  longitudinal  movement;"  the 
fifth,  for  "the  series  of  sectional  twisters, 
each  of  which  comprises  the  central  portion 
carrying  the  warp-wires  and  the  snifting 
side  sections  which  carry  the  weft-wires." 

The  first  and  second  claims  were  rejected, 
and  thereupon  erased,  and  others  substitut- 
ed, which  were  likewise  rejected  (the  Ne- 
smith  patent  of  1854  being  cited),  were 
withdrawn,  and  the  numbers  of  original 
claims  3,  4,  and  5  were  changed  to  1,  2,  and 
3.  The  latter  were  then  rejected  on  refer- 
ence to  the  Smith  British  printed  publica- 
tion of  1870,  withdrawn,  and  claim  1  as  it 
now  stands  submitted.  That  publication, 
which  was  a  provisional  specification,  de- 
acribed  a  two-part  twister,  and  added: 
"Or  I  divide  the  twisting  wheels  into  three 
parts,  my  extra  wire  passing  through  the 
central  division,  and  the  two  side  segments 
travel  to  and  fro  to  form  the  twist,  leaving 
the  central  division  in  position  with  my 
supplementary  wire  therdn  maintained." 

Tne  two  substituted  claims  above  men- 
tioned as  rejected  on  reference  to  Nesmith, 
and  withdrawn,  read  as  follows: 

"1.  In  a  wire-fabric  machine,  a  series  of 
rotary  twisters  geared  directly  together  for 
simultaneous  rotation,  and  each  having  two 
sections  which  are  capable  of  a  sliding 
movement,  substantially  as  described,  for 
the  purpose  set  forth. 

"2.  In  a  wire-fabric  machine,  the  combi- 
nation of  a  series  of  rotary  twisters  geared 
directly  together,  substantially  as  described, 
for  the  purpose  set  forth." 

The  Nesmith  patent  described  a  machine 
S  comprising  two  separate  but  simultaneously 
•  operating  parts,  termed  in  the*  patent  the 
"feeder"  and  the  "twister."  It  was  a  loom 
machine,  so  called,  and  adapted  to  produce 
the  wire  netting  and  wrap  it  about  suitable 
rolls.  The  feeder  was  a  complete  device  for 
supporting  the  warp  wires,  and  supporting, 
rotating,  and  shifting  the  woof  wires,  pro- 
vided with  a  take-up  roll  mounted  on  the 
front  end  of  the  "twister."  It  comprised  a 
rectangular  frame,  together  with  operating 
mechanism  supported  thereon.  At  the 
front  and  rear  were  five  gears  in  successive 
engagement,  and  means  were  provided  for 
simultaneously  rotating  both  series. 

The  specification  stated  that  the  border 
wires  of  the  netting  were  placed  on  reels 
supported  on  the  frame  of  the  machine,  and 
these  passed  through  holes  drilled  in  the 
center  of  the  outside  gears;  and  also  showed 
that  the  gears,  other  than  the  outermost 
ones,  were  perforated  for  the  passage  of 
wires  in  case  it  was  desired  to  make  a  nar- 
rower fabric  Each  of  the  outside  gears 
was  formed  with  two  opposite  radial  slots, 
sstending  inward  from  the  margin  suJS- 
dsnt  to  form  recesses  which  received  the 


ends  of  spool-carrying  frames,  each  carry- 
ing a  woof-wire  spool,  the  front  end  of  each 
frame  being  seated  in  the  marginal  slot  of 
one  of  the  gears,  and  the  rear  end  in  the 
corresponding  slot  of  the  corresponding 
gear.  When  all  the  gears  on  their  spindles 
or  hubs  were  so  adjusted  as  to  bring  the 
slots  into  the  same  horizontal  line  any 
spool  carrier  might  be  transferred  from  its 
;«upporting  ^ars  to  the  gears  next  adjacent 
to  tnose  which  supported  its  front  and  rear 
ends.  When  the  spool  carriers  of  the  ma* 
chine  were  arranged  in  pairs  on  the  alter- 
nate gears  the  rotation  of  all  the  gears  ro- 
tated each  pair  of  spool  carriers  about  a 
common  axis,  and  when  the  two  spool  car- 
riers on  one  pair  of  gears  were  shifted  in 
opposite  directions  to  the  two  pairs  of 
gears  on  the  opposite  sides  of  the  pair  pre- 
viously forming  the  support  of  tne  sj^ool 
carriers  a  remating  of  the  spool  camera 
was  effected,  and  the  next  rotation  of  the 
gears  rotated  each  newly  formed  pair  of 
spool  carriers  about  a  common  axis  coinci- 
dent with  the  axis  of  the  supporting  ffears. 
As  a  means  of  transferring  the  spool  car^ 
riers,  the  machine  was  provided  with  "ship- 
pers," together  with  means  for  sliding  them 
vertically,  one  of  the  "shippers*'  being  j! 
adapted  to^transfer  the  spool  carriers  in  one* 
direction  and  the  other  being  adapted  to 
transfer  them  in  an  opposite  direction  or 
back  to  their  position.  Each  of  the  ship- 
pers consisted  in  a  series  of  wedges  sup- 
ported in  a  suitable  frame  and  having  in- 
clined faces  adapted  to  impinge  upon  the 
side  faces  of  the  end  ^rtion  of  the  spool- 
carrying  frames,  the  corresponding  faces  of 
the  wedges  being  oppositely  inclined  in  or^ 
der  to  impart  to  them  the  reverse  move* 
ment. 

There  were  in  effect  five  rotating  centers, 
each  gear  in  the  front  series  with  the  cor- 
responding gear  in  the  rear  series  acting  as 
a  single  rotating  part  or  center.  The  num- 
ber of  spool  carriers  was  one  less  than  the 
number  of  centers  in  use,  the  number  of  ro- 
tating centers  being  five  and  the  number  of 
spool  carriers  being  four.  In  the  rotation 
of  the  centers  the  two  outermost  centers 
would  each  support  a  single  spool  carrier, 
and  the  central  rotating  center  would  sup- 
port two  spool  carriers.  The  rotation  of 
the  gears  when  the  spools  had  the  first  ar- 
rangement would  wrap  the  outer  woof  wires 
about  the  marginal  warp  wires  and  inter- 
twist the  other  two  warp  wires  at  the  cen- 
ter of  the  machine;  and  the  rotation  of  the 
gears  after  the  spool  carriers  had  been 
shifted  to  the  second  and  fourth  rotating 
centers  intertwisted  the  first  and  second 
wires  in  front  of  the  second  center  and  the 
third  and  fourth  wires  in  front  of  the 
fourth  center.  The  repetition  of  this  oper- 
ation formed  the  fabric. 

The  circuit  court  of  appeals  pointed  out 
that  in  the  Davisson  patent  the  su^jplemen- 
tal  mechanism  of  Nesmith  was  dispensed 
with,  and  that  the  diamond  mesh  was  made 
by  a  shifting  of  the  reels  instead  of  the 
wirea. 
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In  respect  of  the  differences  between  Da- 
▼isson  and  Kitselman,  the  court  stated: 

"The  spindles  of  the  Davisson  machine 
were  arranged  vertically,  had,  with  refer- 
ence to  the  Davisson  machine,  a  longitudi- 
nal movement,  and  were  alternately  forced 
forward  and  withdrawn  from  the  plane  of 
operation  by  means  of  a  shifting  device  that 
was  necessarily  bull^  and  impracticable  for 
JJ  field    use.    The    Eatselman    spindles    were 

•  horizontally  placed;  had  no* longitudinal  or 
lateral  movement;  and  were  confined  per- 
manently to  the  plane  of  their  rotation.  In 
the  Davisson  machine,  as  in  the  Kitselman, 
the  spindle,  with  its  reels,  acts  as  the  twist- 
ing agent,  the  swindle  forming  the  rotator; 
but  in  the  Davisson  machine  the  spindle, 
where  the  warp  wire  emerges  from  its  hol- 
low center,  stands  well  back  from  the  reels, 
thus  allowing  the  warp  wire  to  go  imsup- 
ported  to  the  plane  of  operation;  while  m 
the  Kitselman  machine  the  spindle  extends 
clear  forward  to  the  twistins  zone,  to  which 
it  carries,  through  its  hollow  center,  the 
warp  wire  fully  supported  against  side 
pulls.  In  the  Davisson  machine  the  spool 
carriers  are  transferred  to  their  adjacent 
spindles  by  means  of  an  apparatus  previous- 
ly described  as  involving  a  longituainal  and 
transverse  motion.  Kitselman  effects  the 
transfer  of  his  spool  carriers  by  shifting 
the  one  to  the  spindle  above  the  spindle 
with  which  it  has  just  operated,  and  the 
other  to  the  spindle  below;  this  shifting  be- 
inc  brought  aoout  by  a  longitudinal  motion 
only,  thus  eliminating  the  necessity  of  a 
transverse  motion. 

"In  the  Davisson  invention  a  simple  cear 
is  set  behind  each  spindle,  but  none  of  these 
gears  engage  each  other,  so  that,  when  the 
spool  carriers  are  shifted  to  adjacent  spin- 
dles and  cross-heads  at  each  successive 
twist,  they  are  revolved  about  a  practically 
new  center.  Kitselman  provided  eadi  twist- 
er at  its  central  section  with  a  spur  gear  of 
sufficient  diameter  to  engage  the  gears  of 
the  adjacent  twisters,  and  by  this  means 
imparted  a  simultaneous  motion  to  the 
whole  series  of  twisters.  The  p;ear  arrange- 
ment of  the  Davisson  machine  tends  to 
twist  the  opposing  carriers  out  of  align- 
ment, subjects  the  central  wire  to  certain 
deflection,  and  pulls  the  woof  wires  some- 
what from  their  intended  direction.  In  the 
Kitselman  machine  the  pull,  incident  to 
the  twisting  operation,  is  constantly  equal- 
ized, the  central  portions  of  the  twisters 
offsetting  each  other  in  the  plane  in  which 
the  strain  comes. 

'These  distinctions  are,  to  a  certain  ex- 
tent, subsidiary,  but  nevertheless  import- 
ant." 

In  view  of  what  passed  in  the  Patent  Of- 
fice, and  the  state  of  the  art,  we  cannot  re- 
ggard   the   Kitselman   patent  as   a   pioneer 

•  patent,  but  think  its  claims  must  be  limited 
m  their  scope  to  the  actual  combination  of 
essential  parts  as  shown,  and  cannot  be  con- 
strued to  cover  other  combinations  of  ele- 
ments of  different  construction  and  arrange- 
ment. 

Passing,  then,  to  the  question  of  infringe- 
ment, we  avail  ourselves  of  the  description ' 


of  the  Kitselman  patent  b^  defendants'  ex- 
pert as  sufficiently  comprehensive  to  enable 
us  to  indicate  our  views  on  that  question. 
He  says: 

"The  Kitselman  machine  has  a  frame 
made  up  of  three  vertical  rigidly  connected 
members  forming  respectively  the  front  and 
rear  walls  of  the  frame  and  an  intermediate 
wail  somewhat  nearer  to  the  rear  member 
than  to  the  front.  The  front  and  interme- 
diate members  of  the  frame  may  each  be 
made  of  two  parallel  bars,  or  may  be  each 
a  single  bar  having  a  vertical  slotted  cen- 
ter; and  the  rear  member  may  be  either 
open  or  solid,  as  may  be  desired.  .  .  . 
A  series  of  rotatable  horizontal  hollow  spin- 
dles are  mounted  in  suitable  bearings  in  the 
rear  and  intermediate  members  of  the 
frame,  and  are  provided  with  gears  in  suc- 
cessive engagement  with  each  other,  each 
gear  being  rigidly  fastened  on  its  spindle, 
so  that  the  rotation  of  the  gear  must  rotate 
the  spindle.  One  of  the  gears  of  the  series 
is  provided  with  a  bevel  eear  rigidly  fas- 
tened to  it,  and  this  gear  is  in  engagement 
with  a  beveled  pinion  mounted  on  a  crank 
ohaft,  the  crank  shaft  in  turn  being  provid- 
ed with  a  suitable  crank  and  handle  for  its 
rotation  and  for  the  consequent  rotation  of 
all  the  gears  of  the  series. 

"Each  of  the  rotatable  spindles  is  formed 
with  a  flat  forward  extension  in  the  form 
of  a  skeleton  frame  made  up  of  two  trans- 
verse members  and  two  longitudinal  mem- 
bers, the  whole  being  formed  in  a  single 
piece  and  beinff  of  such  length  that  tne 
transverse  members  of  each  flat  extension 
lie  respectively,  one  just  in  rear  of  the  front 
member  of  the  frame,  and  the  other  just  in 
front  of  the  intermediate  member  of  the 
frame.  These  forward  extensions,  which 
are  supported  by  and  rotate  with  the  shafts, 
have  their  respective  axes  coincident  with 
the  axes  of  the  hollow  shafts;  and  the  two 
transverse  members  of  each  of  the  forward 
extensions  are  centrally  bored,  in  line  with 
the  bore  of  the  corresponding  shaft,  so  thatS 
warp  wires  may  pass  in* horizontal  lines* 
through  the  rotatable  shafts  asd  their  for- 
ward extensions.  The  machine  is  provided 
with  a  series  of  spool  carriers,  each  of  which 
may  carry  a  woof -wire  spool;  and  each  of 
these  spool  carriers  is  a  single-piece  casting 
of  the  same  length  as  the  forward  extension 
on  each  of  the  shafts.  Each  such  casting 
consists  of  a  flat  longitudinal  member 
adapted  to  lie  side  by  side  with  the  fiat 
longitudinal  bars  of  any  one  of  the  forward 
extensions  of  the  rotatable  spindles,  and 
two  segmental  heads  or  ends  each  adapted 
to  lie  with  its  flat  side  against  the  corre- 
sponding transverse  member  of  any  one  of 
the  forward  extensions  of  the  rotating  spin- 
dle. The  segmental  heads  of  the  spool-car- 
rier casting  are  of  such  dimensions  that 
when  two  of  the  castings  are  placed  on  oppo- 
site sides  of  any  one  of  the  forward  exten- 
sions of  the  rotatable  spindles,  the  two  seg- 
ments and  the  intermediate  transverse  mem- 
ber of  the  spindle  extension  between  them 
form  a  complete  circle  at  either  end  of  the 
compound  three-part  structure  made  up  of 
the  spindle  extension  and  the  two  spodip 
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carrier  caatinga.  Each  of  the  spool-carrier 
castings  is  aoapted  to  receive  ajid  support 
a  woof  wire;  and  it  is  evident  that  if  two 
of  the  castinfipB,  with  their  spools,  be  held  at 
anv  time  in  fixed  connection  with  one  of  the 
spindle  extensions  between  them,  the  rota- 
tion of  the  spindle  and  its  extension  must 
rotate  the  spool-carrier  castings  and  their 
■pools.  The  segments  at  the  ends  of  each 
■pool-carrier  casting  are  similar;  but  only 
one  of  them  is  perforated  for  the  passage  of 
the  woof  wire  from  the  spool ;  ana  this  seg- 
ment is,  in  use,  made  the  front  end  of  the 
spool  carrier.  It  is  clear  that  the  rotation 
of  any  given  spindle  and  its  extension,  with 
two  spool  carriers  lying  on  opposite  sides 
of  the  extension  and  in  connection  there- 
with, must  intertwist  the  woof  wires  from 
the  two  spools,  at  a  point  in  front  of  the 
front  end  of  the  spindle  extension;  and  it 
is  further  evident  that  if  the  machine  is  to 
make  the  diamond-mesh  fabric,  means  must 
be  provided  for  shifting  the  spool  carriers 
to  and  fro  between  the  adjacent  spindle  ex- 
tensions or  rotating  centers  which  effect  the 
rotation  of  the  spool  carriers. 

'Tor  the  purpose  of  holding  the  spool-car- 
!j  rier  frames  temporarily  in  registration  or 
•  engagement  with  the  rotating  spindle*exten- 
■ions,  and  for  the  further  purpose  of  shift- 
ing the  spool  carriers,  in  order  to  remate 
the  woof  wires,  the  machine  is  provided 
with  two  verticallv  reciprocating  guides  or 
shifters,  one  on  either  side  of  the  vertical 
plane  of  the  axes  of  the  spindles  and  their 
extensions.  Each  of  these  guides  is  made 
up  of  two  rigidly  connected  vertical  bars, 
one  just  in  rear  of  the  front  member  of  the 
frame,  and  the  other  just  in  front  of  the 
intermediate  member  of  the  frame,  each  of 
the  bars  being  provided  with  a  series  of 
castings,  extending  inward  toward  the  cen- 
tnl  plane  of  the  machine,  and  each  termi- 
nating at  its  inner  end  in  a  re-entrant  seg- 
mental curve  adapted  to  conform  to  the  seg- 
mental margin  of  any  one  of  the  heads  of 
the  carrier  frames  or  castings.  These  cast- 
ings lie  in  the  planes  of  the  seffmental 
heads  of  the  carrier  frame;  and  when  the 
two  guides  or  shifters  on  opposite  sides  of 
the  machine  are  so  adjusted  that  their  cast- 
ings are  directly  opposite  each  other,  the 
curved  edces  of  any  two  opposite  casting 
are  arcs  of  a  common  circle,  and  will  practi- 
cally inclose  and  hold  in  working  relation, 
as  a  complete  circle,  the  two  segmental  car- 
rier frame  heads  lying  between  them,  to- 
geUier  with  their  interposed  >  transverse 
member  of  the  spindle  extension.  The  con- 
sequence is  that  the  carrier  frames  may  be 
arrf^nged  in  pairs  on  the  alternate  spindle 
extensions  of  the  machine,  and  held  in  place 
by  the  curved  edges  of  the  castings  on  the 
guides  or  shifters,  the  two  curved  edges  of 
any  opposite  pair  of  such  castings  forming  a 
circular  guide  adapted  to  hold  the  three  piurts 
of  the  corresponding  circle  of  the  twister  in 
proper  relation  to  each  other  while  they  are 
rotated;  and  when  the  parts  are  thus  ar- 
ranged, the  rotation  of  the  spindle  must 
evidently  effect  the  rotation  of  the  three- 

£art  twisters  with  their  spools,  and  thereby 
itertwist  the  wires  from  the  two  spools 


carried  by  each  spindle  extension.  Further- 
more, the  ffuides  on  the  two  opposite  sides 
of  the  machine  are  connected  t^  a  walking- 
beam  at  the  upper  end  of  the  frame,  so  that 
as  one  of  them  moves  upward,  the  other 
must  move  downward  to  an  equal  extent; 
and  a  bver  is  provided  for  effecting  this 
opposite  reciprocation  of  the  two  guides 
or  shifters.  Before  each  such  movement 
of  the  guides  or  shifters,  the  twisters^ 
are  all  rotated  into  such  positionasi 
that  their  flat  central* members  (the  for-* 
ward  extensions  of  the  spindles)  are  in  the 
central  vertical  plane  oi  the  machine,  the 
plane  faces  of  the  spool-carrier  castings  be- 
ing likewise,  of  course,  in  vertical  planes. 
V^en  the  parts  are  in  this  relation,  the  op- 
posite vertical  movement  of  the  two  guides 
or  shifters  must  evidently  carry  the  spool 
carriers  at  one  side  of  the  center  of  the  ma- 
chine downward,  and  those  at  the  opposite 
side  upward;  and  the  shifters  are  given 
sufficient  movement  to  transfer  each  spool 
carrier  from  one  spindle  to  the  one  next 
above  or  below  it.  It  will  be  understood 
that  in  the  use  of  this  machine,  as  in  that 
of  any  of  the  others  under  consideration, 
only  the  alternate  spindles  are  provided 
with  spools  during  any  given  rotation  of 
the  parts,  the  intermediate  spindles  being 
empfy.  By  means  of  the  o|>eration  of  the 
guides  or  shifters  just  described,  the  spool 
carriers,  in  the  intervals  between  the  pe- 
riods of  rotation,  are  transferred  each  tiina 
from  the  full  spindles  to  the  empty  one% 
and  this  transfer,  as  in  all  other  maehinea, 
remates  the  wires  and  effects  the  formatioii 
of  the  diamond  mesh.** 

Defendants'  machine  as  described  in  the 
Whitney  patent  of  December  24,  1895,  con- 
sisted  of  a  vertical  upright  bar  or  support; 
a  series  of  horizontal  tubes  set  rigidly 
therein;  a  series  of  intermeshing  gears 
mounted  and  rotating  on  the  tubes,  and  pro- 
vided with  two  projecting  studs  at  the  op- 
posite sides  of  their  centers;  a  set  of  plates 
loosely  journaled  on  the  tubes,  and  connect- 
ed to  and  rotating  with  the  intermeshiAg 
gears,  and  provided  with  two  projecting 
spring  pins  at  opposite  sides  of  their  cen- 
ters, a  small  distance  from  the  forward  pro- 
jecting studs  on  the  gears;  a  set  of  spool 
carriers,  each  mounted  on  a  plate  having  in- 
clined notches  at  the  diagonal  corners  on 
one  side,  and  inclined  grooves  at  the  oppo- 
site diagonal  corners  on  the  other  side,  so 
that  when  one  side  of  the  plate  is  inserted 
between  a  gear  and  its  plate  one  of  the 
studs  may  pass  along  a  groove  on  one  side, 
and  a  spring  pin  or  stud  pass  into  and 
catch  against  the  notch  on  the  opposite 
side,  and  thus  retain  and  support  the  ftpool 
carrier,  as  long  as  the  parts  are  rotated  in 
the  same  dir^ion;  spools  for  the  woof 
wires  mounted  in  the  spool  carriers,  and 
means  for  imparting  rotation  to  the  inter- 
meshing gears.  To  transfer  the  spool  car-e« 
riers  the  parts  are  rotated  until  the*carriers* 
are  between  the  stationary  spindles,  when 
the  direction  of  rotation  is  reversed.  This 
causes  a  pin  and  stud  on  the  adjacent  gear 
to  enter  the  empty  or  unoccupied  groove  in 
the  carrier  plate,  and  to  lift  it  out  of  oon- 
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nection  with  the  gear  plate  with  which  it 
had  been  rotating,  and  to  carry  it  around 
in  its  new  relation  as  long  aa  rotation  U 
continued  in  that  direction.  To  shift  it 
again  to  bring  it  into  relation  with  another 
gear  and  plate,  the  direction  of  rotation  is 
again  reversed. 

Gonsiderinff  the  complainants  and  Whitney 
aa  alike  having  improved  on  the  prior  art, 
the  question  is  whether  the  specific  improve- 
ments of  the  one  actionably  invaded  the  do- 
main of  the  other.  The  presumption  from 
the  grant  of  the  letters  patent  is  that  there 
was  a  substantial  difference  between  the  in- 
ventions. 

The  circuit  court  found  these  differences 
between  the  two  machines:  That  in  the 
Kitaelman  machine  the  spool  carriers  were 
shifted  from  one  section  to  another  by  slid- 
ing them  in  a  straight  path;  that  all  the 
•pool  carriers  at  one  siae  of  the  spindles 
were  attached  together  and  moved  from  one 
section  to  another  by  means  of  a  common 
bar;  that  the  spindles  were  fastened  to  the 
pinions  and  roteted  with  them;  that  the 
spool  carriers  were  shifted  from  one  section 
to  another  by  a  hand  lever  provided  for 
that  purpose;  th&t  the  spool  carriers  were 
required  to  be  supported  at  both  ends ;  that 
the  spool  carriers  could  readily  be  taken 
imt»  tiumed  end  for  end,  and  reinsteted  in 
place  again;  that  the  hollow  spindle  could 
not  be  made  stationary  without  destroyins 
the  capacity  to  operate;  that  the  segmental 
•nds  of  the  side  sections  of  the  twisters 
made,  with  the  lateral  end  pieces  of  the  cen- 
tral sections,  wheels  at  both  ends  of  the 
twisters,  resting  in  supporte,  permitting 
their  rotetion;  and  that  the  spool  carriers 
eould  not  be  transferred  except  when  the 
parte  had  been  brought  to  a  position  of  rest 
and  the  pinions  were  stationary. 

That,  on  the  other  hand,  in  defendante' 
machine,  the  spool  carriers  rotated  through 
a  curvilinear  path;  that  the  spool  carriers 
were  each  separate  from,  and  moved  inde- 
pendently of,  the  others;  that  the  spindles 
were  fastened  to  the  frame  and  had  tae  pin- 
ions loosely  mounted  on  them,  and  not  ro- 
S  tating  with  the  spindles;  that  the  spool  car- 
•  riers  were  ahiftea  without  any^lever  by  re- 
versing the  direction  of  the  rotation  of  the 
erank;  that  they  were  only  required  to  be 
supported  at  one  end,  and  could  not  be  tak- 
en out,  turned  end  for  end,  and  reinserted; 
that  the  spool  carriers  could  be  made  ro- 
tetive  instead  of  stetionary;  that  the  ends 
of  the  central  spindles  and  the  spool  car- 
riers formed  no  wheels,  and  were  received  in 
no  bearings;  and  that  the  spool  carriers 
could  only  be  transferred  when  they  were 
roteted.  Finally,  that  the  spool  carriers  in 
the  two  machines  were  so  different  and 
mounted  and  operated  in  such  different 
ways  that  they  could  not  be  interchanged 
or  transferred  from  one  to  the  other  with- 
out reorganization. 

We  perceive  no  reason  to  decline  accept- 
ance of  these  findings  of  the  circuit  court, 
and  agree  with  that  court  in  the  conclusion 
that  the  machines  lack  that  identity  of 
means  and  identity  of  operation  which  must 


be  combined  with  identity  of  result  to  eon- 
stitute  infringement. 

As  we  have  before  stated,  the  circuit 
court  of  appeals  concurred  with  the  circuit 
court  that,  unless  the  patente  sued  on  em- 
bodied a  pioneer  invention,  the  defendants' 
machine  was  so  differentiated  from  either 
of  the  others  tiiat  the  oharffe  ol  infringe- 
ment could  not  be  maintained.  The  circuit 
court  held  all  complainants'  patente  to  be 
only  improvemente  on  the  prior  art,  and 
dismissed  the  bill  on  the  ground  of  non- 
infringement. 

The  circuit  court  of  appeals  held  that  the 
Kitaelman  patent  was  entitled  to  be  treated 
as  embodying  primary  invention,  and  to 
such  liberal  construction  as  brought  defend- 
ants' machine  within  it.  The  decree  of  the 
circuit  court  was  therefore  reversed  because, 
in  the  opinion  of  the  circuit  court  of  ap- 
peals, oertein  claims  of  the  Kitaelman  pat- 
ent were  infringed. 

For  the  reasons  given  in  treating  of  the 
Kitselman  patent  we  think  that  none  of 
complainants'  patente  embodied  primary 
invention,  and  we  concur  with  both  the 
courte  below  that,  this  being  so,  the  differ- 
ences in  means  and  operation  between  de- 
fendante' machine  and  the  others  were  such 
that  there  was  no  infringements 

It  does  not  seem  necessary  for  us  to  enu- 
merate these  differences  in  respect  of  ttie 
other  three  patente.  This  was  well  done  in 
the  circuit  courts  and  the  oirouit  court  of  g 
appeala*«ccepted  the  view  of  that  court  em^ 
to  the  absence  of  infringement  if  primary 
invention  did  not  eodst  We  are  oontenc 
with  that  conclusion. 

Decree  of  the  Cirouit  Court  of  Appeals  re- 
versed; decree  of  the  Circuit  Court  affirmed, 
and  mandate  to  that  court  accordingly. 


(189  U.  8.  129) 
EASTERN  BUILDING  A  LOAN  ASSOCIA- 
TION OF  SYRACUSE,  New  York,  Plff. 
in  Err., 

V, 

BRIOHT  WnJJAMSON. 

Constitutional  law — full  faith  and  eredit-^ 
judicial  construction — Imilding  and  Iocm 
associations — contract  to  mature  stoi^  in 
specified  time — ultra  iHres— -ii>Aen  avail- 
able as  defense, 

1,  The  decision  of  a  state  eonrt  with  reference 
to  the  effect  which  the  charter  and  by-laws 
of  a  foreign  building  and  loan  association  and 
the  statntes  of  the  state  of  its  Incorporation, 
together  with  the  decisions  of  the  courts  of 
that  state  thereon,  have  upon  the  absolute 
promise  of  such  association  to  mature  Its 
shares  In  a  specified  time,  can  Involve  no  de- 
nial of  the  full  faith  and  credit  which,  bj  U. 
8.  Const,  art.  4,  {  1,  most  be  given  hj  the 
courts  of  each  state  to  the  public  acts»  rec- 
ords and  Judicial  proceedings  of  other  states. 

2.  An  absolute  promise  by  a  bnlldlng  and  loan 
association  to  mature  Its  shares  in  a  sped- 
fled  time  Is  not  changed  to  a  conditional  one 
dependent  upon  the  success  of  the  enterprise, 
by  the  shareholder's  sgreement,  ss  expressed 
in  the  certificate  of  stock,  to  pay  a  spedfled 
monthly   Instalment  on  each  share  until   It 
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mataree  or  Ib  withdrawn,  and  tbe  proTlslon 
of  the  by-laws,  accepted  by  blm,  that  Bach 
Instalments  shall  be  paid  until  each  share  Is 
fully  paid. 

S.  Tbe  defense  that  an  absolute  promise,  con- 
talQ<^d  in  8  certificate  of  stock  Issued  by  a 
building  and  loan  association  Incorporated 
under  the  laws  of  the  state  of  New  York,  to 
mature  Its  shares  In  a  spedfled  time,  wss 
ultra  vires  the  corporation.  Is  not  available 
In  an  action  on  such  promise  by  a  share- 
holder who  has  In  good  faith  fully  performed 
his  part  of  the  contract 

4.  The  undertaking  of  a  building  and  loan  as- 
sociation to  mature  certain  shares  of  Its  stock 
in  a  specified  time  Is  not  affected  by  the  fact 
that  the  holder  of  such  shares  obtained  a 
loan  from  the  association  on  the  security  of 
his  shares  after  the  by-laws  of  the  corpora- 
tion had  been  amended  to  provide  that  Its 
stock  should  mature  and  be  payable  when  the 
dues  paid  thereon,  with  the  apportioned  prof- 
its, equaled  the  par  value  thereof. 

[No.  162.] 

Argued  Janwbry  28,  1909.    Decided  March 
23,  190$. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Circuit  Court  of  Darlington  County  in  fa- 
vor of  plaintiff  in  an  action  to  recover  the 
face  value  of  sharee  of  stodc  in  a  building 
ftnd  loan  aaeociation.    Affirmed. 

See  same  case  below,  62  S.  C.  390,  38  S. 
B.  616. 

CO 

2  Statement  by  Mr.  Justice  Brewert 
•  ^This  action  was  commenced  on  January 
12,  1898,  in  the  circuit  court  of  Darlin^n 
oounty,  South  Carolina,  by  Bright  William- 
aon  a^nst  the  Eastern  Building  &  Loan 
Association  of  Svra4!use,  New  York,  to  re- 
cover the  face  value  of  twenty-five  shares  of 
etock  in  the  defendant  association,  less  a 
sum  theretofore  borrowed  by  the  plaintiff 
from  the  association.  Judgment  in  his  fa- 
vor for  the  full  amount  claimed  was  ren- 
dered in  the  trial,  affirmed  by  the  supreme 
court  of  the  state  (62  S.  C.  890,  38  S.  E. 
616),  and  thence  brought  here  on  this  writ 
of  error. 

The  case  is  similar  to  that  of  the  same 
plaintiff  in  error  v.  Ebaugh,  185  U.  S.  114, 
46  L.  ed.  830,  22  Sup^  Ct  Rep.  566.  Here, 
as  there,  the  stock  certificates  contained  an 
absolute  promise  to  pav  ''the  sum  of  one 
hundred  aollars  for  each  of  said  shares  at 
the  end  of  seventy-eight  months  from  the 
date  hereof."  Here,  as  th^re,  circulars 
were  shown  to  the  plaintiff  to  induce  his 
subscription,  one  of  which  contained  this 
statement: 


For  the  investor. 

This  assoeiaiion  issues  three  classes  of 
eertificatea,  desiffUAted  as  instalment,  paid- 
up,  and  fully  paid.  All  of  which  are  guar- 
anteed to  mature  in  six  and  one  half  years. 

Amply  secured  by  first  mortgagea  on  real 


Paid-up  stock  doubles  in  six  and  one  half 
years. 

Fully  paid  certificates  guaranteed. 
Quarterly  dividends,  7  per  cent  per  an- 
num. 

For  the  borrower.  ^ 

This  association  has  no  auction  sales.        h 
•No  bidding  for  loans.  * 

And  a  definite  time  for  repaying  a  loan. 

Another,  the  following: 

"  'Only  association  giving  investor  and 
borrower  definite  maturity  contract  in  sev- 
enty-eight months.  Only  association  issu* 
ing  definite  contracts.' " 

The  defendant  pleaded  that  there  was  no 
absolute  promise  to  pay  at  the  end  of  sev* 
cnty-eight  months,  but  onlv  an  estimate  of 
the  time  at  which  the  stock  would  mature; 
that  an  absolute  promise  to  pay  at  the  end 
of  seventy-eight  months  was  inconsistent 
with  the  nature  of  the  corporation  as  a  mu- 
tual company,  and  against  the  provisions  of 
its  charter  and  by-laws,  and  also  illegal  by 
the  laws  of  New  York,  under  which  the  com- 
pany was  incorporated. 

On  the  trial  oefore  a  jury,  defendant,  in 
support  of  its  answer,  introduced  the  char^ 
ter  and  by-laws  of  the  company,  the  staU 
utes  of  New  York  under  which  it  was  in* 
corporated,  certain  decisions  of  the  courts 
of  that  state,  and  the  testimony  of  the  as- 
sistant secretary  and  actuary  of  the  de- 
fendant that  the  shares  of  stock  had  not» 
in  fact,  matured;  also  the  deposition  of  its 
general  attorney,  who,  after  affirming  his 
familiarity  with  the  law  of  that  state  re- 
garding building  and  loan  associations,  of 
which,  as  he  said,  he  had  made  a  spedai 
study,  testified  that,  under  the  defenoant's 
articles  of  incorporation  and  by-laws,  and 
the  laws  and  decisions  of  New  York,  ths 
heretofore-referred-to  clause  in  the  certifi- 
cate of  stock  ''is  not  to  be  construed  or  held 
as  a  guaran^  period  of  maturity,  but,  on 
the  other  hand,  an  estimated  period,"  and 
that  the  association  is  not  required  to  pay 
the  face  value  of  the  certificates  until  ''ths 
amount  paid  by  the  plaintiff  on  his  shares 
of  stock,  augmented  1^  the  earnings  appor- 
tioned and  credited  thereto,  equal  the  par 
value."  Upon  this  testimony,  the  defend- 
ant asked  the  court  to  charge  the  jury  that 
full  faith  and  credit  must  he  given  to  the 
laws  of  New  York  as  construed  by  its 
courts,  and  that  by  reason  thereof,  "under 
the  terms  of  the  contract  of  membership^ 
and  the  contract  of  loan,  by-laws,  aad  char- 
ter, the  transaction  between  the  plaintilT 
and  defendant  does  not  terminate  merely jO 
upon  making  a  fixed  number  of  payments,^ 
but  only  when  the  dues  paid  in^  him,  with* 
the  profits  apportioned  to  his  shares,  mak's 
them  equal  their  par  value  of  $100  per 
share."  Other  instructions  of  a  similar 
nature,  or  looking  to  the  same  result^  were 
also  asked,  but  aU  were  refused. 

Meaare.    William    Hepbim   Busssllv 

William  Beverly  Wtnstoio,  and  D.  A.  Pierce 
for  plaintiff  in  error. 
Mr.  H.  E.  Tonas  for  defendant  in  error. 
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Mr.  Justice  Brewer  delivered  the  opinion 
of  the  oonrt: 

The  Federal  question  presented  arises  on 
the  contention  that  the  Soath  Carolina 
oourts  did  not  give  ''full  faith  and  credit 
...  to  the  public  acts,  records,  and  ju- 
dicial proceedings"  of  the  state  of  New 
York,  as  required  b^  S  1»  art.  4,  of  the  Con- 
stitution of  the  United  States. 

Courts  of  one  state  do  not  take  judicial 
notice  of  the  laws  of  another  state,  whether 
written  or  unwritten.  They  must  be  proved 
as  facts.  Talhot  v.  Seaman,  1  Cranch,  1, 
38,  2  L.  ed.  15,  27;  Livingaian  v.  Maryland 
Ins,  Co,  6  Cranch,  274,  3  L.  ed.  222;  Ennis 
r.  Smith,  14  How.  400,  426,  14  L.  ed.  472, 
484;  Pierce  v.  Indeeth,  106  U.  S.  646,  551, 
27  L.  ed.  254,  256,  1  Sup.  Ct  Rep.  418;  Chi- 
cago d  A,  R,  Co,  V.  Wtggina  Ferry  Co,  119 
U.  S.  615,  622,  30  L.  ed.  519,  522,  7  Sup. 
Ct.  Rep.  308;  Lloyd  ▼.  Matthews,  155  U.  S. 
222,  39  L.  ed.  128,  15  Sup.  Ct  Rep.  70; 
Eastern  Bldg,  d  L.  Asso,  y.  Ehaugh,  185  U. 
S.  114,  121,  40  L.  ed.  830,  833,  22  Sup.  Ct. 
Rep.  566;  NcLshua  Sav,  Bank_Y,  Anglo- 
American  Land,  M.  d  A,  Co.  189  U.  S.  1, 
ante,  617,  23  Sup.  Ct.  Rep.  517. 

The  law  of  New  York  was  so  proved  in 
this  case,  and  the  contention  is  that  it  was 
not  rightly  construed  bv  the  South  Caro- 
lina courts;  that  the  law  of  New  York 
which  entered  into  and  formed  a  part  of  the 
contract  sued  on  was  not  gi^^n  by  those 
courts  the  same  force  and  ef^t  that  it  had 
in  New  York,  and  that  hence  the  rights  se- 
cured by  the  Constitution  of  the  United 
States  to  the  plaintiff  in  error  were  denied. 
If  it  appeared  that  the  South  Carolina 
courts,  without  questioning  the  validity, 
dmply  construed  a  statute  of  New  York,  no 
S  Federal  question  would  be  presented. 
^  Glenn  v.  Garth,  147  U.  S.  360,  37  L.  ed.  203, 
•  13  Sup.  Ct.  Rep.  350;  Lloyd  r,*Mattheioe, 
155  V,  S.  222,  39  L.  ed.  128,  15  Sup.  Ct 
Rep.  70 ;  Banholzer  v.  New  York  L,  Ins,  Co, 
178  U.  S.  402,  44  L.  ed.  1124,  20  Sup.  Ct 
Rep.  972;  Johnson  v.  New  York  L,  Ins,  Co. 
187  U.  S.  491,  ante,  194,  23  Sup.  Ct  Rep. 
194. 

But  it  is  contended  that  the  construction 
of  the  New  York  statutes  as  applicable  to 
this  contract  was  shown  by  the  decisions  of 
the  oourts  of  that  state  and  the  opinion  of 
one  learned  in  its  laws;  that  there  was  no 
contradictory  testimony,  and,  therefore,  it 
was  the  duty  of  the  South  Carolina  courts 
to  find  as  a  fact  that  such  was  the  true  con- 
struction. 

The  promise  to  "p&j  $100  at  the  end  of 
sevenly-eight  months  is  plain  and  unambig- 
uous. It  is  a  positive  promise  to  pav  at  a 
fixed  time.  The  circulars  presented  by  the 
company  to  the  plaintiff  as  an  inducement 
for  his  subscription  only  emphasize  the  cer- 
tainly of  the  promise.  So,  if  the  inquiry 
were  limited  to  the  mere  language  of  the 
promise  and  the  representations  which  led 
up  to  it,  but  one  decision  was  possible.  It 
is  said  tiiat  the  promise  made  in  the  certifi- 
cate is  expressly  based  Ufran  "full  compli- 
ance with  the  terms,  conditions,  and  by-laws 
printed  on  the  front  and  back  of  this  certifi- 
cate;" that  one  of  the  conditions  expressed 
23  S.  C-    ^ 


on  the  face  of  the  certificate  is:  ''The 
shareholder  agrees  to  pay,  or  cause  to  be 
paid,  a  montmy  instalment  of  75  cents  on 
each  share  named  in  this  contract^  the  same 
to  be  paid  on  or  before  the  last  Saturday 
of  each  month  until  such  share  matures  or 
is  withdrawn;"  that  it  contained  this  fur- 
ther stipulation:  "Payable  in  the  manner 
and  upon  the  conditions  set  forth  in  said 
terms,  conditions,  and  by-laws  hereto  at- 
tached," and  that  these  matters  thus  re- 
ferred to  had  the  effect  of  changing  the  ab- 
solute promise  to  a  conditional  one.  All 
these  were  received  in  evidence,  and  when 
so  received  it  became  a  matter  of  judicial 
construction  to  determine  whether  they  had 
such  effect,  and  that  was  a  question  which, 
nothing  else  being  shown,  was  for  the  con- 
sideration of  the  courts  in  whioh  the  litiga- 
tion was  pending.  In  like  manner,  after 
the  decisions  of  the  courts  of  New  York 
were  received  in  evidence,  their  meaning 
and  scope  became  matters  for  the  same  con- 
sideration. While  statutes  and  decisions  of 
other  states  are  facts  to  be  proved,  yet  when 
proved  their  construction  and  meaning  arei* 
for  the  consideration  and  judgment  of  the^ 
courts*  in  which  they  have  been  proved.  Nor  * 
is  the  rule  changed  by  the  testimony  given 
in  the  deposition  of  d^endant's  counsel,  for, 
as  he  states,  his  opinion  is  based  on  the 
statutes,  the  articles  of  incorporation,  and 
the  decisions  admitted  in  evidence,  together 
with  similar  decisions  of  other  states  under 
like  statutes,  articles  of  incorporation,  and 
by-laws.  No  witness  can  conclude  a  court 
by  his  opinion  of  the  construction  and 
meaning  of  statutes  and  decisions  alreadv 
in  evidence.  Laing  v.  Rigney,  160  U.  S. 
531,  40  L.  ed.  525,  16  Sup.  Ct  Rep.  366. 
The  duty  of  the  court  to  construe  and  de- 
cide remains  the  same.  It  must  be  remem- 
bered that  the  effort  here  made  is  to  change 
the  obligations  which  the  defendant  appar- 
ently assumed  by  the  issue  to  plaintin  of 
its  certificates  of  stock,  and  to  justify  such 
change  by  its  articles  of  incorporation,  the 
statutes  of  the  state  of  New  York  under 
which  it  was  created,  and  the  decisions  of 
the  courts  of  that  state.  There  is  no  sug- 
gestion of  anv  peculiar  local  law  in  New 
York  independent  of  that  created  by  these 
articles  and  statutes  and  shown  by  its  deci- 
sions, and  their  effect  upon  the  terms  of  the 
contract  was  a  matter  tor  judicial  construc- 
tion by  the  courts  of  South  Carolina.  That 
the  defendant  so  understood  the  matter  is 
apparent  from  the  instructions  it  asked. 

The  conclusion  reached  b^  the  courts  of 
South  Carolina  that  the  articles  of  incorpo- 
ration and  by-laws  and  the  statutes  of  New 
York  did  not  alter  the  apparent  meanixu^  of 
the  contract  was  correct  The  absolute 
promise  was  not  so  inconsistent  with  the 
articles  of  incorporation  or  b^-laws  as  to  be 
void.  The  by-laws  at  the  time  of  making 
this  contract  contained  no  such  provision  as 
appears  in  Daley  v.  Peoples  Bldg.  Loan  d 
Sav,  Asso.  172  Mass.  533,  52  N.  E.  1090. 
There  the  provision  was  that  "whenever  the 
dues  paid  and  dividends  declared  shall 
equal  the  par  value  of  the  shares  held  by 
any  shareholder,  said  shares  of  stock  shall 
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be  canceled,"  and  the  shareholder  "shall  be 
entitled  to  receive  ...  the  par  value 
of  the  shares  named  .  .  .  and  no  more/' 
Here  "all  shareholders  shall  pay  or  cause  to 
be  paid  a  monthly  instalment  of  75  cents  on 
each  share  named  in  their  certificate,  until 
the  same  shall  be  fully  paid."  (Art.  14,  § 
14.)  But  in  §§  21  and  22  of  the  same  arti- 
QQ  cle  are  these  provisions  for  a  different  mode 
eiand  amount  of  payment: 
r  •"Sec.  21.  And  it  is  hereby  expressly 
agreed  between  all  shareholders  and  this 
association,  that  a  payment  of  $100  per 
share,  named  in  their  certificate,  that  has 
been  in  force  till  maturity,  shall  be  accepted 
as  full  payment  of  all  claims  on  their  cer- 
tificate or  against  this  association. 

"Sec.  22.  Paid-up  and  non-assessable 
etock  may  be  issued  and  sold  at  the  price  of 
^50  per  share,  payable  on  date  of  issue. 
Any  parties  holding  such  paid-up  stock, 
wanting  to  withdraw  the  same  before  ma- 
turity, may  do  so  and  receive  6  per  cent  an- 
nual interest  Trom  the  date  of  issue  of  said 
stock." 

Neither  was  the  promise  ultra  vires  the 
corporation.  We  are  saved  from  the  neces- 
sity of  an  extended  discussion  of  these  ques- 
tions by  a  recent  opinion  of  the  court  of  ap- 
peals of  New  York  in  the  case  of  Vought  v. 
(this  defendant),  Eastern  Bldg,  d  L.  Asso. 
decided  December  2,  1902,  172  N.  Y.  608,  65 
N.  E.  406.  It  is  true  that  the  decision  was 
not  offered  in  evidence  on  the  trial  of  this 
case  in  the  South  Carolina  court.  It  had 
not  then  been  aimounced.  And  it  is  also 
true  that  we  do  not  take  judicial  notice  of 
the  decisions  of  the  courts  of  one  state  in  a 
ease  coming  to  us  from  the  courts  of  an- 
other. Hanley  v.  Donoghue,  116  U.  S.  1,  6, 
29  L.  ed.  535,  6  Sup.  Ct.  Rep.  242;  Chicago 
d  A.  R,  Co.  V.  Wiggins  Feiry  Co.  110  U.  S. 
615-022,  30  L.  ed.  519,  522,  7  Sup.  Ct.  Rep. 
398;  Lloyd  v.  Maithetos,  155  U.  S.  222,  227, 
39  L.  ed.  128,  15  Sup.  Ct  Rep.  70.  But, 
nevertheless,  we  may  properly  refer  to  the 
opinion  as  a  construction  of  the  law,  and  the 
news  therein  expressed  not  only  conunend 
themselves  to  our  judgment  as  intrinsically 
sound,  but  also,  as  the  views  of  the  law  of 
New  York  entertained  by  the  justices  of  its 
highest  court,  have  a  peculiar  and  persua- 
sive appropriateness.  Keferring  to  tne  con- 
tention that  the  terms  of  the  articles  of  in- 
corporation were  inconsistent  with  the  ab- 
solute promise  contained  in  this  certificate, 
that  court  said: 

"In  other  words,  the  defendant's  conten- 
tion is  that  those  provisions  were  sufficient 
to  change  an  absolute  promise  to  pay  into  a 
conditional  one,  dependent  upon  the  success 
of  its  enterprise.     We  find  nothing  in  these 
provisions   which   would   justify   any   such 
conclusion.    The  provision  in  para^aph  1, 
that  the  plaintiff  should  pay  until  Uie  share 
is  paid  or  withdrawn,  Is  entirely  consistent 
g  with   the   agreement  for  absolute  payment 
S  for  the  shares  by  the  defendant  at  the  time 
*  named,  as  by  its'eontract  it  agreed  that  the 

Slaintiff's    shares    should   mature    at    that 
ime." 

Again,  referring  to  the  contention  that 
the  absolute  pronuse  contained  in  such  cer- 


tificate waa  ultra  vir^s  the  oorporation»  it 
observed: 

"We  deem  it  unnecessary  at  this  time  to 
determine  whether  the  ddfendant  was  au- 
thorized by  that  statute  to  enter  into  such 
contracts,  for,  if  we  assume  that  the  malcing 
of  them  was  in  excess  of  the  express  power 
conferred  upon  the  corporation  by  that  stat- 
ute, still,  as  the  contracts  involved  no  moral 
turpitude,  and  did  not  offend  any  express 
statute,  they  were  not  illegal  in  a  sense  that 
would  prevent  the  maintenance  of  an  action 
thereon.  It  is  now  well  settled  that  a  cor- 
poration cannot  avail  itself  of  the  defense 
of  ultra  vires  when  the  contract  has  been, 
in  good  faith,  fully  performed  by  the  other 
party,  and  the  corporation  has  had  the 
benefit  of  the  performance  and  of  the  con- 
tract. As  has  been  said,  corporations,  like 
natural  persons,  have  power  and  capacity  to 
do  wrong.  They  may,  in  their  contracts 
and  dealings,  break  over  the  restraints  im- 
posed upon  them  b^  their  charters;  and 
when  tliey  do  so  their  exemption  from  lia- 
bility cannot  be  claimed  on  the  mere  ground 
that  they  have  no  attributes  or  facilities 
which  render  it  possible  for  them  thus  to 
act.  While  they  have  no  right  to  violate 
their  charters,  yet  they  have  capacity  to  do 
so,  and  are  bound  by  their  acts  where  a  re- 
pudiation of  them  would  result  in  manifest 
wrong  to  innocent  parties,  and  especially 
where  the  offender  alle^  its  own  wrons  to 
avoid  a  just  responsibility.  It  may  be  l£at, 
while  a  contract  remains  unexecuted  upon 
both  sides,  a  corporation  is  not  estopped  to 
say  in  its  defense  that  it  had  not  the  power 
to  make  the  contract  sought  to  be  enforced; 
yet,  when  it  becomes  executed  by  the  other 
party,  it  is  estopped  from  asserting  its  own 
wrong,  and  cannot  be  excused  from  payment 
upon  the  plea  that  the  contract  was  beyond 
its  power.  Bissell  v.  Miohiga>n  8.  d  If.  /• 
ft.  Cos.  22  N.  Y.  258 ;  Whitney  Arms  Co.  ▼• 
Barloto,  63  N.  Y.  62,  20  Am.  Rep.  504;  Ri- 
der Life  Raft  Co.  v.  Roaeh,  97  N.  Y.  878; 
Holmes,  B.  d  H.  v.  Willard,  125  N.  Y.  76, 
80,  11  L.  R.  A.  170,  25  N.  E.  1083;  Buffaho 
V.  Balcom,  134  N.  Y.  632,  32  N.  B-  7;  Bath^ 
Gaslight  Co.  v.^Olaffy,  151  N.  Y.  24,  36  L,* 
R.  A.  664,  45  N.  £.  390;  Moss  v.  Cohen,  158 
N.  Y.  240,  249,  53  N.  £.  8;  Hannon  v.  Sie- 
gel-Cooper  Co.  167  N.  Y.  244,  52  L.  R.  A. 
429,  60  N.  B.  507." 

We  deem  it  unnecessary  to  add  any  ob- 
servations of  our  own  to  these  satisfactory 
declarations  of  the  law  of  New  York. 

A  single  matter  remains  to  be  noticed. 
It  is  contended  that  the  contract  evidenosd 
by  the  certificates  was  changed  by  a  loan 
subeeauently  obtained  by  the  plaintiff  from 
the  defendant  upon  the  security  of  the 
shares, — a  loan  ootained  after  the  by-laws 
had  been  amended  to  make,  as  alleged,  more 
clear  the  obligations  assumed  by  the  issos 
of  share  certificates.  That  amendment  is 
found  in  §  3,  art.  8,  which  as  amended 
reads: 

"Sec.  3.  Instalment  stock  shall  mature 
and  be  payable  when  the  dues  paid  thereon, 
with  the  profits  apportioned  and  credited 
thereto,  shall  equal  $100  per  share.  Paid- 
up  stock  shall  mature  and  be  payable  when 


190& 


KNOXVILLE  WATER  00.  ▼.  KNOXVILLE. 


Wg 


tlM  dues  thereon,  with  the  profits  appor- 
tioned  and  credited  thereto  in  ezoess  of  aiur 
cash  dividends,  if  any,  that  may  be  paid, 
shall  equal  $100  per  share;  and  unless 
otherwise  provided  all  other  stock  shall  be 
payable  aa  provided  by  the  by-laws  or  eer- 
nficates  of  shares." 

But  it  is  not  shown  that  there  was  any 
express  agreement  between  the  parties  to 
change  the  terms  of  the  original  contract; 
the  amendment  was  clearly  prospective  in 
its  operation  {Knights  Templars'  d  M.  Life 
Indemnity  Co,  ▼.  Jarman,  187  U.  S.  197, 
ante,  108,  23  Sup.  Ct.  Rep.  108),  and  we 
are  unable  to  perceive  thai  the  mere  bor- 
rowing or  the  promise  to  return  the  money 
so  borrowed  had  in  themselves  any  effect 
upon  the  prior  contract. 

We  see  no  error  in  the  record,  and  the 
judgmeni  of  the  Supreme  Court  of  Bouth 
Carolina  is  afflrmed, 

Mr.  Justice  Harlan  and  Mr.  Justice 
WMte  concurred  in  the  result. 
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MAYOR  AND  ALDERMEN  OF  THE  OITY 
OP  KNOXVILLE. 

Contraete — impairment  of  obligation — regu* 
lation  of  ioater  ratea—oontract  enemp- 
iion. 

1.  A  provision  In  a  contract  between  a  water 
company  and  a  mnniclpallty,  that  the  com- 
pany shall  supply  water  to  private  consnm- 
ers  at  a  specified  rate,  does  not  amoant  to  an 
Implied  undertaking  by  the  manldpality  not 
to  disturb  such  rates,  the  obligation  of  which 
la  impaired  by  an  ordinance  reducing  them, 
where  the  company  was  Incorporated  under 
an  act  which,  while  conferring  upon  It  power 
to  charge  such  rates  as  might  be  agreed  upon 
with  its  consumers,  expressly  recognized  the 
power  of  the  municipality  to  regulate  water 
rates. 

I.  The  obligation  of  contracts  between  a  water 
company  and  private  consumers  by  which  the 
latter  were  to  pay  for  the  water  In  accordance 
with  the  rates  "now  or  hereafter  in  force'* 
Is  not  impaired  by  a  municipal  ordinance  re- 
ducing such  rates,  enacted  in  the  exercise  of 
the  power  of  the  mnnidpallty  to  regulate 
water  rates. 

[No.  212.] 

Argued   Maroh   IS,   1909.    Deoided   Mareh 
2S,  J90S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  judgment 
of  that  court  enforcing  a  penalty  for 
ehargin^  water  rates  in  excess  ox  those  fixed 
by  municipal  ordinance.    A/firmed, 

See  same  case  below,  107  Tenn.  647,  64  S. 
W.  1076. 

The  facts  are  stated  in  the  opinion. 

Mesara,  Oliarles  T.  Gates,  Jr.,  and 
Bebor  J.  Maj  for  plaintiff  in  error. 

Meaare.  Q.  W.  Pickle,  J.  W.  Culton,  and 
Meatra.  Piekle  d  Ttimer  for  defendants  in 


Afi\  Justice  Holnos  delivered  the  opin-* 
ion  of  the  court: 

This  is  a  complaint  for  a  penalty  against 
the  Knoxville  Water  Company  for  charging 
and  collecting  water  rates  in  excess  of  the 
rates  fixed  hy  the  ordinances  of  the  city  of 
Knoxville.  The  water  companv  pleaded 
that  the  ordinances  relied  on  violated  the 
obligation  of  contracts  between  the  city  and 
itself,  and  deprived  it  of  ite  property  and 
liberty  without  due  process  of  law,  and  so 
was  contrary  to  the  Constitution  of  the 
United  States.  The  case  was  tried  on  ap- 
peal before  a  single  judge,  who  made  a  spe- 
cial finding  of  facte,  on  which  the  supreme 
court  of  the  state  entered  a  final  judgment 
for  the  plaintiff.  107  Tenn.  647,  64  S.  W. 
1075.  The  company  then  brought  the  con- 
stitutional qucstiona  here  by  writ  of  error. 

The  water  company  was  incorporated  in 
Tennessee  in  1882  to  construct  waterworks 
in  or  near  Knoxville,  with  power  to  contract 
with  the  city  and  inhabitants  for  the  sup- 
ply of  water,  and  to  "charge  such  prices  for 
the  same  as  may  be  agr^  upon  between 
said  company  and  said  parties."  This 
incorporation  was  under  a  general  act 
which  provides  as  follows:  "And  this 
[act]  is  in  no  way  to  interfere  with  or  im- 
pair the  police  or  general  powers  of  the  cor- 
porate authorities  of  sucn  city,  town,  or 
village,  and  such  corporate  authorities  shall 
have  power  by  ordinance  to  regulate  the 
price  of  water  supplied  by  such  company.'* 
Acte  of  1877,  chap.  104,  §2.  In  the  sameg 
year,  1882,  the  company  made  a  contractif 
with  the  city  by  which  it  agreed  to*  con-* 
struct  ite  works  and  to  furnish  water,  the 
city  ffave  the  company  exclusive  privileges 
for  thirty  years  and  agreed  to  make  cer- 
tain naymente,  eto.,  and  it  was  mutually 
agreea,  among  other  things,  that,  after  fll- 
t^n  years,  the  city  should  have  the  right  to 
purchase  the  works  at  a  price  to  be  fixed  by 
appraisers  if  not  agreed  upon.  The  con- 
tract contained  three  distinct  parte:  first, 
the  promises  of  the  company;  next,  those  of 
the  city ;  and  last,  the  mutual  undertakings. 
In  the  first  part  the  companv  underto<^  as 
follows:  "Said  company  will  supply  pri- 
vato  consumers  with  water  at  a  rate  not  to 
exceed  5  cento  per  100  gallons,"  subject  to 
an  immaterial  proviso.  These  are  the 
words  relied  on  b^  the  company.  They  are 
assumed  to  contein  an  implied  undeilaking 
on  the  part  of  the  city  not  to  interfere  with 
the  company  in  establishing  rates  within 
the  contract  limite. 

After  the  contract  was  made  the  company 
built  ite  works  and  furnished  water.  Later 
it  took  over  contracts  between  two  other 
concerns  and  neighboring  towns  and  con- 
solidated with  one  of  the  other  concerns, 
which  was  a  corporation.  The  towns,  on 
their  side,  were  made  a  part  of  Knoxville; 
and  the  whole  water  supply  was  brought 
under  the  original  contract.  But  these 
facte  do  not  alter  or  affect  the  present  case, 
and  need  not  be  steted  in  detail.  The  com- 
pany went  on  furnishing  water  and  charg- 
ing rates  within  the  contract  limit,  to  the 
satisfCiction  of  the  cil^,  it  may  be  assumed, 
until  within  a  year  or  two,  when  the  oity 
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passed  an  ordinance  which  eats  down  the 
rates  which  the  company  had  been  charging 
and  asserts  its  right  to  charge. 

The  trouble  at  the  bottom  of  the  oom- 
pany's  case  is  that  the  supposed  promise  of 
the  city  on  which  it  is  founded  does  not  ex- 
ist. If  such  a  promise  had  been  intended,  it 
was  far  too  important  to  be  left  to  implica- 
tion. In  form  the  words  of  this  part  of 
the  instrument  are  the  words  of  the  com- 
pany alone.  They  occur  in  the  part  of  the 
contract  which  sets  forth  the  company's  un- 
dertakings, not  in  the  part  devoted  to  the 
promises  of  the  city  or  in  that  which  con- 
tains the  still  later  mutual  agreements. 
See  Georgia  R,  d  Bkg,  Co.  v.  Smith,  128  U, 

^  S.  174,  32  L.  ed.  377,  9  Sup.  Ct.  Rep.  47 ; 

^Ragan  v.  Aiken,  9  Lea,  609,  42  Am.  Rep. 

•  684.  They  are  words  •of  a  company  which 
was  notified  by  the  a^t  which  called  it  into 
being  of  the  power  expressly  conferred  upon 
the  city  ''by  ordinance  to  regulate  the  price 
of  water"  which  the  company  might  supply. 
People  who  have  accepted,  as  experience 
shows  that  people  will  accept,  a  charter 
Bubject  to  such  liabilities,  cannot  complain 
of  them  or  repudiate  them,  nor  can  the  com- 
pany which  they  have  formed.  Rockport 
Water  Co,  v.  Roehport,  161  Mass.  279,  37 
N.  E.  168.  This  consideration  answers  a 
portion  of  the  company's  argument  aa  to  its 
rights  under  the  14th  iSdnendment,  and 
makes  it  unnecessary  to  consider  whether 
the  regulation  of  water  rates  is  properly  to 
be  classed  as  a  police  power.  It  also  rein- 
forces our  interpretation  of  the  instrument 
upon  which  the  company  founds  its  claim. 

We  do  not  mean  that  under  other  circum- 
stances words  which  on  their  face  only  ex- 
press a  limit  misht  not  embody  a  contract 
more  extensive  than  their  literal  meaning. 
Detroit  v.  Detroit  Citizens*  Street  R,  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410.  But  in  that  case  the  rate  was 
fixed  by  an  ordinance  which  was  the  lan- 
guage of  the  city,  the  ordinance  was  under 
a  statute  which  declared  that  the  rates 
should  be  established  by  agreement  between 
the  city  and  the  railway  company,  and 
neither  statute  nor  ordinance  reserved  a 
power  to  the  city  to  alter  rates.  In  the 
present  case  it  seems  to  us  impossible  to 
suppose  that  any  power  to  contract  which 
the  city  may  have  had  was  intended  to  be 
exercised  in  such  a  way  as  to  displace  the 
municipal  power  expressly  reserved  or  given 
by  the  general  law  under  which  the  water 
company  was  created.  It  would  require 
stronger  words  than  those  used  here  to  raise 
the  question  whether,  under  the  statutes  in 
force,  the  city  could  do  it  if  it  tried.  The 
contracts  fixing  prices  authorized  by  the 
statute  were  contracts  between  the  company 
and  its  customers^  not,  as  in  the  case  of  the 
railway  company,  a  single  contract  between 
the  company  and  the  city,  and  were  subject 
to  the  power  to  regulate  them  given  to  the 
city  by  the  same  statute.  We  assume  that 
the  charter  of  the  city  authorized  it  to  con- 
tract, but  it  was  not  so  specific  as  the  stat- 


contract  between  the  company  and  the  cily,^ 
the  argument  that  the  obligation  of^that* 
contract  is  impaired  must  fall.  It  is  ar- 
gued here  that  the  reduction  of  rates  is  not 
reasonable,  and  is  or  may  be  taking  a  first 
step  towards  a  compulsory  purchase  of  the 
company's  plant  at  an  unfairly  low  price, 
b)r  cutting  down  its  value.  We  may  assiune 
with  the  supreme  court  of  Tennessee  that  if 
rates  were  reduced  unreasonably  a  judicial 
remedy  would  be  foimd.  We  may  assume 
further  that  an  attempt  to  affect  the  price 
of  the  company's  plant  in  that  way,  if  the 
city  should  elect  to  purchase,  would  not  be 
allowed  to  succeed.  But  no  such  questions 
are  before  us.  There  is  no  evidence  and  no 
presumption  that  the  ordinance  rates  were 
unreasonable,  or  were  fixed  with  sinister  in- 
tent. The  judgment  of  the  supreme  court  of 
Tennessee  states  that  the  question  was  not 
considered  by  it,  and  is  expressed  to  be 
without  prejudice  to  later  litigation  con- 
cerning the  reasonableness  of  the  rates.  If 
the  question  is  open  here  it  is  open  only  in 
form,  and  no  error  is  shown. 

A  part  of  the  argument  was  directed 
against  the  validity  of  the  ordinance  be- 
cause of  a  failure  to  notify  an  alderman 
who  was  out  of  the  state,  but  we  see  no 
sufiicient  ground  for  undertaking  to  revise 
the  judgment  of  the  state  court  on  that 
point. 

Some  argument  was  attempted  as  to  ths 
<Mrdinance  impairing  the  obligation  of  the 
contracts  between  the  company  and  its  con- 
sumers. But  such  contracto,  of  course, 
were  made  by  it  subject  to  whatever  power 
the  city  possessed  to  modify  rates.  The 
company  could  not  take  away  that  power 
by  malang  such  eontracta  New  Orleans  ▼• 
New  Orleans  Waterworks  Co.  142  U.  S.  79, 
91,  92,  35  L.  ed.  943,  947,  948,  12  Sup.  Cfc. 
Rep.  142;  Browne  v.  Turner,  176  Mass.  9, 
15,  56  N.  E.  969.  The  contracts  recogniM 
the  possibility  of  change,  as  the  agreement 
is  to  pay  for  the  water  in  accordance  with 
the  rates  ''now  or  hereafter  in  force."  This 
constitutional  objection  hardly  is  open  oa 
the  pleadings,  but  we  have  given  the  oom- 
pany  the  benefit  of  the  doubt  so  far  as  to 
consider  it.  We  discover  no  error  in  ths 
record,  and  the  judgment  of  the  supreme 
court  of  Tennessee  must  be  affirmed. 

Judgment  affirmed. 


ute  which  we  have  quoted,  and  added  noth- 
ing to  the  power  conferred  bv  that  law.         | 
>7ith  the  construction  which  we  give  the   Complainants'  description  of  tfcemselvM^  is  a 


Mr.  Justice  White,  Mr.  Justice 
Kennm,  and  Mr.  Justice  Daj»  not  having 
been  present  at  the  argument^  iock  no  part 
in  the  decision  of  the  case. 


(189  U.  a  25) 

JAMES  HENNESSY,  Maurice  Hennes^* 
Armand  Castellon,  and  Emanuel  Cat- 
taigne,  Appts., 

V. 

RICHARDSON  DRUQ  COMPANY. 

Jurisdiction  of  eirouit  oourt— diverse  s***- 
genship— Stiffens  of  foreign  statessuf^ 
eienoy  of  allegation. 
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bin  In  a  suit  against  a  dtlzen  of  Nebraska, 
as  "all  of  Cognac  la  France,  and  ettlaens  of 
tbe  Republic  ol  France,"  Is  snlDclent,  without 
any  ayerment  of  alienage,  to  bring  the  snit 
within  the  provisions  of  25  Stat,  at  L.  4S8, 
chap.  M6k^  conferring  original  Jorisdlctlon  up- 
on circuit  courts  of  the  United  States  of  all 
suits  in  which  there  Is  "a  controversy  be- 
tween citizens  of  a  state  and  foreign  states, 
dtlxens,  or  subjects.*' 

[No.  203.] 

Argued   and   WLbmitted    Mareh   12,    1903. 
Decided  Mwreh  2S,  1903. 

APPEAL  from  the  Cinsnit  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  a  decree  which  dismissed 
lor  want  of  jurisdiction  a  suit  bj  citizens  of 
the  Republic  of  France  against  a  citizen  of 
the  state  of  Nebraska  to  restrain  the  in* 
fringement  of  a  trademark.    Reversed  and 
remanded  for  rehearing  on  the  merits. 
The  facts  are  stated  in  the  opinion. 
Meters.  Adolph  !«•  Plnooffs,  James  L. 
Hopkins,  and  Richard  8.  Hortan  for  appel* 
lants. 
^      Mr.  Charles  F.  Tvttle  for  appellee. 
eo 

*  *Mr.  Chief  Justice  FuUev  delivered  the 
opinion  of  the  court: 

S      This  was  a  bill  ailing  that  complain* 

•  ants  were  "all  of*Cognac  in  France,  and 
citizens  of  the  Republic  of  France,"  and 
that  defendant  was  a  citizen  of  Nebraska, 
and  a  resident  of  the  judicial  district  there- 
of; that  complainants  owned  and  employed 
a  certain  trademark  for  Hennessj  brandy 
(which  they  produced,  bottled,  and  sold), 
of  a  value  exceeding  $2,000,  which  trade- 
mark had  been  properly  registered  in  the 
Patent  Office  under  the  act  of  Congress  of 
March  3,  1881  [21  Stot.  at  L.  602,  chap. 
138,  U.  S.  Comp.  Stat.  1901,  p.  3401] ;  and 
that  defendant  was  selling  an  imitation 
'^ennesj^  brandy,"  using  facsimiles  of 
complainants'  trade  name,  devices,  and  la- 
bels. Injunction,  profits,  and  damages  were 
prayed  for. 

Ilie  case  was  brought  to  issue,  heard  on 
pleadinffs  and  proofs,  and  dismissed,  it  be- 
ing held  that  the  court  had  no  jurisdiction, 
because  "complainants'  citizenship  or  alien- 
age is  not  alleged,  as  required;^  and  also 
that  the  case  was  with  defendant  on  the 
merits. 

The  decree  stated,  among  other  thin^: 
"And  the  court  finds  that  neither  the  bill, 
nor  the  bill  as  amended,  nor  the  evidence, 
i^ows  the  citizenship  of  complainants,  or 
any  of  them,  so  as  to  confer  jurisdiction  up- 
on this  court.  And  the  court  further  finds 
with  and  for  the  defendants  and  against 
the  complainants  on  the  evidence,  and  that 
the  bill  as  amended  is  without  equity. 
And,  for  both  and  all  the  reasons  herunbe- 
lore  recited,"  the  bill  was  dismissed. 

The  court  then  granted  a  certificate  in 
these  words:  ''It  is  certified  that  the  ques- 
tion of  jurisdiction  referred  to  in  the  opin- 
ion was  passed  upon,  but  that  the  case  was 
also  determined  upon  its  merits.  The  ques- 
tion of  Jurisdiction  set  forth  in  the  opinion 


filed  herein,  together  with  the  question  ot 
the  merits  of  the  case,  is  hereby  certified  to 
the  Supreme  Court,  all  of  whi&  are  shown 
by  the  decree  and  the  opinion." 

An  appeal  was  taken  directly  to  this 
court  under  the  first  of  the  classes  of  cases 
enumerated  in  S  5  of  the  judiciary  act  of 
March  3,  1801  (26  Stat,  at  L.  827,  chap. 
617,  U.  S.  Comp.  Stat.  1001,  p.  549),  and 
we  are  shut  up  to  the  consideration  of  the 
question  of  jurisdiction  alone.  We  do  not 
understand  that  the  amount  in  controversy 
was  treated  below  as  having  any  bearing  in 
respect  of  that  question.  Ae  act  of  March 
3,  1881,  provides  for  jurisdiction  ''without 
regard  to  the  amount  in  controversy,"  and^ 
the  averment  here  was  that  ths*value  of  the  * 
trademark  exceeded  $2,000.  The  pointy 
however,  was  not  relied  on,  and  we  confine 
ourselves  to  the  question  of  jurisdiction  as 
dependent  on  citizenship. 

By  the  Constitution  the  Judicial  power  of 
the  United  States  extends  to  controversies 
between  citizens  of  a  state  "and  foreign 
states,  citizens,  or  subjects."  And  by  stat- 
ute, circuit  courts  of  the  United  Statea 
have  original  o^izance  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity, 
in  which  there  is  "a  controversy  between 
citizens  of  a  state  and  foreign  states,  citi- 
BSO%  or  subjects."    25  Stat,  at  L.  433,  chap. 

In  Siuari  r.  Easton,  156  U.  8.  46,  30  Lb 
ed.  341,  15  Supw  Ct  Rep.  268,  it  was  held 
that  by  the  description  of  plaintiff  as  "a 
citizen  of  London,  England^"  the  fact  that 
he  was  a  subject  of  the  British  Crown  waa 
not  made  affirmatively  to  appear  as  re- 
quired; but,  in  the  case  at  bar,  complain- 
ants described  themselves  as  "all  of  Cognao 
in  France,  and  citizens  of  the  Republic  of 
France,"  and  this  was  sufficient. 

No  averment  of  alienage  was  necessary. 
It  is  true  that  by  S  6  of  the  judiciary  act  of 
March  3,  1891,  the  judgments  and  decrees 
of  the  circuit  courts  of  appeals  were  made 
final  in  cases,  among  others,  in  which  the 
jurisdiction  was  dependent  entirely  on  the 
opposite  parties  to  the  suit  or  controversy 
being  citizens  of  different  states,  or  "aliens 
and  citizens  of  the  United  States."  But 
the  word  "aliens"  as  there  used  embraces 
subjects  or  citizens  of  foreign  countries,  and 
not  merely  persons  resident  in  this  country, 
who  owe  allegiance  to  another.  And  the 
language  of  the  Constitution  and  of  the  act 
determining  the  jurisdiction  of  the  circuit 
courts  is  explicit. 

In  ChisKolm  y.  Georgia,  2  Dall,  419,  456^ 
1  L.  ed.  440,  456,  Mr.  JusUce  Wilson  said 
that  under  the  Constitution  of  the  United 
States  "there  are  citizens,  but  no  subjects. 
'Citizen  of  the  United  States.'  'Citizens  of 
another  state.'  'Citizens  of  different  states.* 
'A  state  or  citizen  thereof.'  The  term  'sub- 
ject* occurs,  indeed,  once  in  the  instrument; 
but  to  mark  the  contrast  strongly,  the  epi* 
thet  'foreign'  is  prefixed." 

The  supreme  court  of  North  Carolina,  in 
Htate  V.  Manuel,  20  N.  C.  (4  Djv.  &  B.  L.) 
20,  26  (quoted  in  Untied  States  ▼.  Wong 
Kim  Ark,  160  U.  S.  649,  42  L.  ed.  800,  18 
Sup.  Ct.  Rep.  456),  said:     "The  term  'citi- 


*  V.  n.  Oomp.  8t  1901.  p.  501 
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E61I9'  as  tmdentood  in  our  law,  is  precissly 
S  snaloAOUs  to  thb  term  'subjsotf  in  tlis  00m- 
•  mon^fitw,  and  the  ohange  of  phrase  hsa  en- 
tireljf  resulted  from  the  ehange  of  govern- 
ment. The  sovereignty  has  been  trans- 
ferred from  one  man  to  the  collectiye  body 
of  the  people;  and  he  who  before  was  a  'sub- 
ject of  the  King*  is  now  'a  citizen  of  the 
state." 

In  that  view,  the  people  of  France  are 
properly  desoribed  as  citinns  of  thai  Be- 
public 

As  complainants  were  eitisens  of  a  for- 
eign state,  and  defendant  was  a  dtissn  of 
Nebrsska,  as  affirmatiTaly  apneared  from 
the  pleadings,  no  issns  <»  fsel  arising  in 
that  ngaid,  tha  cireait  wari  had  jurisdic 


Dsores  f«twrsed»  and 
rehearing  on  tha  merits. 


OoT.  Tbw^ 

remanded  for 


(IM  U.  S.  85) 
Jamb  HEmrEaenr  et  dL,  AppU^ 

V. 

WALcn  M018B  et  aL  (Ko.  204) 


Javes  HnnmsT  et  al^  Appte^ 

V, 

GasBn  Mat  et  lO.  (Na  206) 

Mr.  Chief  Jnstioe  FnUevt 
These  eases  must  talrn  thssame  eoima  as 
that  Just  decided,  and  the  some  deorset  wSU^ 


1902. 
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UNITED  STATEa 

Officer*    removal  by  Presideni. 

t,  A  Federal  official  sought  to  be  removed  from 
office  by  the  President  for  anj  of  the  causes 
specified  by  Cougress  as  grounds  for  such  re- 
moval Is  entitled  to  notice  and  hearing. 

2.  The  removal  of  a  Federal  official  by  the 
President  without  notice  or  opportunity  to 
defend  will  be  presumed  to  have  been  made 
Cor  other  causes  than  those  specified  by 
Congress  as  grounds  for  his  removal. 

Z,  The  general  power  of  the  President  to  re- 
move a  Federal  official  for  any  reason  he  m^y 
think  sufficient,  even  though  such  official  was 
appointed  by  and  with  the  advice  and  consent 
of  the  Senate,  Is  not  restricted,  as  regards 
general  appraisers  of  merchandise,  to  a  re- 
moval for  "inefficiency,  neglect  of  duty,  or 
cnalfeasance  in  office*'  by  the  provision  in 
the  customs  administrative  act  of  June  10, 
1890,  I  U  (26  SUt.  at  L.  186,  chap.  407,  U.  S. 
Comp.  Stat.  1901,  p.  1931),  which  authorizes 
the  appointment  of  such  officials,  that  they 
"may  be  removed  from  office  at  any  time  by 
the  President"  for  those  causes. 

[No.  76.] 

Argued   January  20,  190S.    Decided   April 
6,  190S. 

APPEAL  from  the  Court  of  ClaimB  to  re- 
view a  judgment  denying  the  right  of 
a  general  appraiser  of  merchandise  to  be 
paid  his  salary  after  he  was  removed  from 
office  by  the  President.    Affirmed, 
See  same  case  below,  36  Ct.  CI.  34.  * 

Statement  by  Mr.  Justice  Peokbam: 
«     The  appellant  seeks  to  review  a  judgment 
Jjof  the  court  of  claims  denying  his  right  to 
*  be  paid  the  salary  pert{m;iinff  toHhe  office  of 
a  general  appraiser  of  merchandise  and  ac- 
cruing between  May   15  and  November  1, 
1890.    The  court  refused  to  decree  payment 
of  the  claim  on  the  ground  that  he  was  not 
one  of  the  appraisers  during  the  time  for 
which  he  demanded  such  salary. 

The  facts,  as  they  appear  in  the  findings 
of  the  court  of  claims,  are  that  the  appel- 
lant was  nominated  on  July  17,  1890,  to  be 
one  of  the  general  appraisers  of  merchandise 
under  the  act  of  June  10,  1890,  chapter  407 
(26  Stat,  at  L.  131,  U.  S.  Comp.  Stat.  1901, 
p.  1886),  and  that  nomination  was  con- 
sented to  on  the  following  day  by  the  Sen- 
ate, and  the  appellant  was  thereupon  com- 
missioned to  be  such  genei-al  appraiser  of 
merchandise.  He  accepted  that  office  and 
took  the  oath  required  on  July  24,  1890,  and 
remained  in  such  office  and  was  paid  the 
salary  attached  thoieto  up  to  May  15,  1899. 
On  May  3  of  that  year  he  received  the  fol- 
lowing communication  from  the  President: 

Executive  Mansion, 
Washington,  D.  C,  May  3,  1899. 
«r:— 

You  are  hereby  removed  from  the  office  of 


general  appraiser  of  merchandise,  to  takt 
effect  upon  the  appointment  and  qualifloib* 
tion  of  your  snooe^sor. 

William  HeKlnlsfy. 

The  appellant  never  resigned  bis  office  nor 
acquiesced  in  any  attempted  removal  then- 
from,  and  he  was  never  notified  or  informed 
of  any  charges  made  against  him,  either  of 
inefficiency,  neglect  of  duty,  or  malfeasance 
in  office,  and  he  knows  of  no  cause  for  his 
removal  from  the  office  having  been  ascer- 
tained or  assigned  by  the  Pl^esident. 

Since  May  15,  1899,  he  has  been  ready  and 
willing  and  offered  to  discharge  the  duties 
of  the  office,  and  has  not  been  paid  any  sal- 
ary Mnoe  that  date.  He  has  made  monthly 
demand  upon  the  Treasury  Department  for 
the  salanr  attaching  to  the  office  from  May 
15  to  November  1,  and  such  demand  has 
been  refused. 

On   Mav  12,  1899,  an   appointment   was 
made  during  the  recess  of  the  Senate  to  fill 
the  vacancy  caused  by  the  removal  of  the  pe-^ 
titioner  from  his  office,  and  such  appoint*^ 
ment  was  to  be* in  effect  not  longer  tnan  to* 
the  end  of  the  next  session  of  the  Senate  of 
the   United   States.    The   appointee  under 
that  commission  took  the  oath  of  office  and 
entered  upon  the  duties  thereof  on  May  12, 

1899,  and  has  received  pay  as  such  officer^ 
beginning  on  May  19, 1899,  up  to  the  present 
time.  On  December  16,  1899,  he  was  nom- 
inated to  the  Senate  and  the  nomination  to 
that   office    was  confirmed    on  Januaiy  17, 

1900,  and  he  was  commissioned  by  the  Pres- 
ident under  the  above  oonfirmati<m  on  Jan- 
uary 22,  1900,  and  took  the  oath  of  office 
under  that  appointment  on  January  26, 
1900,  and  since  that  time  has  remained  in 
the  office  to  which  he  was  so  appointed. 

Unon  these  finding  the  court  of  elaims 
decided  as  a  conclusion  of  law  that  the  ap- 
pellant was  not  entitled  to  recover,  and  his 
petition  was  therefore  dismissed. 

Mr.  Edwin  B.  Smltli  and  Mesere.  BmOk 
d  Barker  for  appellant. 

Assiitant  Attorney  General  Piradt  for 
appellee. 

Mr.  Justice  PeoUtaan,  after  makin«f  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  office  of  general  appraiser  of  mer^ 
chandise  was  created  by  the  12th  section  of 
the  act  of  Congress  approved  June  10,  1890, 
commonly  called  the  customs  administrative 
act  26  Stat,  at  L.  136.  chap.  407,  U.  S. 
Oomp,  Stat.  1901,  p.  1931.  The  material 
portion  of  that  section  reads  as  follows : 

"Sec.  12.  That  there  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  nine  general  apprais- 
ers of  merchandise,  each  of  whom  shall  re- 
ceive a  salary  of  seven  thousand  dollars  a 
year.  Not  more  than  five  of  such  general 
appraisers  shall  be  appointed  from  the  same 
political  party.  They  shall  not  be  engaged 
m  any  other  business,  avocation,  or  employ- 
ment, and  may  be  removed  from  office  at  any 
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timt  by  the  President  for  inefficieney,  neg- 
lect of  duty,  or  malfeasance  in  office.   .    .   /' 
^      There  is,  of  course,  no  doubt  of  the  power 
2J  of  Gonsresft  to  create  such  an  office  as  is  pro- 

•  Tided  for  in  the  above  section.  Under^the 
provision  that  the  officer  might  be  removed 
nrom  office  at  any  time  for  inefficiency,  neg- 
lect of  duty,  or  malfeasance  in  office,  we  are 
of  opinion  that  if  the  removal  is  sought  to 
be  nutde  for  Uiose  causes,  or  either  of  them, 
the  officer  is  entitled  to  notice  and  a  hear- 
ing. Reiigan  v.  United  States,  182  U.  S. 
410,  425,  46  L.  ed.  1162,  1164,  21  Sup.  Ct. 
Rep.  845.  In  speaking  of  causes  of  removal, 
Mr.  Chief  Justice  Fufier  said  in  that  case: 

"The  inquiry  is,  therefore,  whether  there 
wexe  any  causes  of  removal  prescribed  by 
law  March  1,  1895,  or  at  the  time  of  the 
removal.  If  there  were^  then  the  rule  would 
appl^  that  where  causes  of  removal  are 
specified  by  constitution  or  statute,  as  also 
where  the  term  of  office  is  for  a  fixed  period, 
notice  and  hearing  are  essential.  If  there 
were  not,  the  appointing  power  could  re- 
move at  pleasure  or  for  such  cause  as  it 
deemed  siifficient." 

Various  state  courts  have  also  held  that, 
where  an  officer  may  be  removed  for  certain 
causes,  he  is  entitled  to  notice  and  a  hearing. 
See  Dullam  v.  WiUson,  53  Mich.  392,  401,  51 
Am.  Rep.  128,  19  N.  W.  112;  Page  v.  Ear- 
din,  8  B.  Mon.  668,  672;  WUlard't  Appeal, 
4  R.  I.  597 ;  Com.  ea  rel.  Bowman  v.  sUfer, 
25  Pa.  23,  28,  64  Am.  Dec.  680;  State  ea  rel. 
Atty.  Oen,  v.  Hawkina,  44  Ohio  St.  98,  114, 
6  N.  £.  228;  Bigge  v.  MoBride,  17  Or.  640, 
650,  5  L.  R.  A.  115,  21  Pao.  878;  Ham  v. 
Boston  Bd.  of  Police,  142  Mass.  90,  7  N.  B. 
640. 

It  must  be  presumed  that  the  President 
did  not  make  tne  removal  for  any  cause  as* 
signed  in  the  statute,  because  there  was 
given  to  the  officer  no  notice  or  opportunity 
to  defend.  The  question  then  arises.  Can 
the  President  exercise  the  power  of  removal 
for  any  other  causes  than  those  mentioned 
in  the  statute?  In  other  words,  Is  he  re- 
stricted to  a  removal  for  those  causes  alone, 
or  can  he  exercise  his  general  power  of  re- 
moval without  such  restriction? 

We  assume,  for  the  purposes  of  this  case 
only,  that  Congress  could  attach  such  condi- 
tions to  the  removal  of  an  officer  appointed 
under   this   statute   as   to   it   might   seem 

S roper;  and,  therefore,  that  it  could  provide 
tiat  the  officer  should  only  be  removed  for 
the  causes  stated,  and  for  no  other,  and  after 
notice  and  an  opportunity  for  a  hearing. 
Has  Congress,  by  the  12th  section  of  the 
»  above  act,  so  provided? 
Jj      It  cannot  now  be  doubted  that,  in  the  ab- 

•  senoe  of  •constitutional  or  statutory  provi- 
sion, the  President  can,  by  virtue  of  his  gen- 
eral power  of  appointment,  remove  an  offi- 
eer,  even  though  appointed  by  and  with  the 
advice  and  consent  of  the  Senate.  Ea  parte 
Hennen,  13  Pet.  230;  Parsons  v.  United 
States,  167  U.  S.  324,  42  L.  ed.  185,  17  Sup. 
Ct.  Rep.  880,  and  cases  cited.  To  take  away 
this  power  of  removal  in  relation  to  an  in- 
ferior office  created  by  statute,  although 
that  statute  provided  for  an  appointment 


thereto  by  the  President  and  confirmation 
by  the  Senate,  would  require  very  clear  and 
explicit  language.  It  should  not  be  held  to 
be  taken  away  by  mere  inference  or  implica- 
tion. Congress  has  regarded  the  office  as  of 
sufficient  importance  to  make  it  proper  to 
fill  it  by  an  appointment  to  be  made  by  the 
President  and  confirmed  by  the  Senate.  It 
has  thereby  classed  it  as  appropriately  com* 
ing  under  the  direct  supervision  of  the  Pres- 
ident, and  to  be  administered  by  officers  ap- 
pointed by  him  (and  confirmed  by  the  Sen- 
ate) with  reference  to  his  constitutional  re- 
sponsibility to  see  that  the  laws  are  faith- 
fully executed.    Art.  2,  S  3. 

In  Blake  v.  United  States,  103  U.  S.  227, 
26  L.  ed.  462,  there  were  two  constructions 
that  might  have  been  placed  upon  the  act 
there  under  consideration,  determining  the 
tenure  by  which  army  and  naval  officers  held 
their  commissions  in  time  of  peace,  and  that 
construction  was  placed  upon  the  5th  section 
of  the  act  of  July  13,  1866,  chapter  176  (14 
Stat,  at  L.  92),  which  left  with  the  President 
his  power  to  remove  an  officer  of  the  Army 
or  Navy,  bv  the  appointment  of  his  succes- 
sor, by  and  with  uie  advice  and  consent  of 
the  Senate.  Although  the  Question  was  re- 
garded as  not  free  from  difficulty,  it  wme 
held  that  there  was  no  intention  on  the  part 
of  Congress  to  deny  or  restrict  the  power  of 
the  President,  with  the  consent  of  the  Sen- 
ate, to  displace  army  and  naval  officers  in 
time  of  peace  by  the  appointment  of  others 
in  their  places.  This  indicates  the  tendenigr 
of  the  court  to  reouire  explicit  language  to 
that  effect  before  nolding  the  power  of  the 
President  to  have  been  taken  away  by  an 
act  of  Congress. 

The  appelant  contends  that,  because  the 
statute  specified  certain  causes  for  which  the  ^ 
officer  might  be  removed,  it  thereby  impli-o 
edly  excluded  and  denied  the  right  to  re-gg 
move  for  anv^other  cause,  and  that  the  Pres-* 
ident  was  tnerefoF%  by  the  statute  prohib- 
ited from  any  removal  excepting  for  the 
causes,  or  some  of  them,  therein  defined. 
The  maxim,  Ewpressio  unius  est  exolttsio 
alterius,  is  used  as  an  illustration  of  tiie 
principle  upon  which  the  contention  is 
founded.  We  are  of  opinion  that,  as  thus 
used,  the  maxim  does  not  justify  the  conten- 
tion of  the  appellant.  We  regard  it  as  inap- 
plicable to  the  facts  herein.  The  right  of 
removal  would  exist  if  the  statute  had  not 
contained  a  word  upon  the  subject.  It  does 
not  exist  by  virtue  of  the  grant,  but  it  in- 
heres in  the  right  to  appoint,  imless  limited 
by  constitution  or  statute.  It  requires 
plain  language  to  take  it  away.  Did  Con- 
gress, by  the  use  of  language  providing  for 
removal  for  certain  causes,  thereby  provide 
that  the  right  could  only  be  exercised  in  the 
specified  causes?  If  so,  see  what  a  differ- 
ence in  the  tenure  of  office  is  effected  as  te 
this  office,  from  that  existing  generally  in 
this  country.  The  tenure  of  the  judicial  of- 
ficers of  the  United  States  is  provided  for  by 
the  Constitution;  but,  with  that  excepUoo, 
no  civil  officer  has  ever  held  office  by  a  lifs 
tenure  since  the  foundation  of  the  govern- 
ment.   Even  judges  of  the  territorial  coarti 
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may  be  removed  by  the  President.  MoAUU- 
ier  ▼.  United  States,  141  U.  S.  174,  35  L.  ed. 
603,  11  Sup.  Gt.  Rep.  949.  To  construe  the 
statute  as  contended  for  by  appellant  is  to 
give  an  appraiser  of  merchandise  the  right 
to  hold  that  oflSce  during  his  life,  or  until  he 
shall  be  found  guilty  of  some  act  specified 
in  the  statute.  If  this  be  true,  a  complete 
revolution  in  the  general  tenure  of  office  is 
effected,  by  implication,  with  regard  to  this 
particular  office.  We  think  it  fuite  inad- 
missible to  attribute  en  intention  on  the 
part  of  Congress  to  make  such  an  extraor- 
dinary change  in  the  usual  rule  governing 
the  tenure  of  office,  and  one  which  is  to  Iw 
applied  to  this  particular  office  only,  with- 
out stating  such  intention  in  plain  and  ex- 
plicit language,  instead  of  leaving  it  to  be 
implied  from  doubtful  inferences.  The  rule 
which  is  expressed  in  the  maxim  is  a  very 
proper  one  and  founded  upon  justifiable  rea- 
soning in  many  instances,  but  should  not  be 
accorded  controlling  weight  when  to  do  so 
would  involve  the  alteration  of  the  uni- 
versal practice  of  the  government  for  over  a 
f  eentury,  and  the  consequent  curtailment  of 
{J  the  powers  of  the  Executive  in  such  an  un- 
•  usual  manner.  *  We  can  see  no  reason  for 
such  action  by  Confess  with  reference  to 
this  office  or  the  duties  connected  with  it. 

The  appellant  has  cited  some  cases  in  the 
state  courts,  where,  under  the  peculiar  cir- 
oumstances  therein  set  forth,  and  with  re- 
gard to  the  particular  provisions  of  the 
statutes,  it  has  been  held  that  the  power  to 
remove  is  restricted  to  the  causes  stated  in 
such  statutes.  We  do  not  regard  them  as 
applicable  to  a  case  like  this. 

In  making  removals  from  office  it  must  be 
assumed  that  the  President  acts  with  refer- 
ence to  his  constitutional  duty  to  take  care 
that  the  laws  are  faithfully  executed,  and 
we  think  it  would  be  a  mistaken  view  to 
hold  that  the  mere  specification  in  the  stat- 
ute of  some  causes  for  removal  thereby  ex- 
cluded the  right  of  the  President  to  remove 
for  any  other  reason  which  he,  acting  with  a 
due  sense  of  his  official  responsibility,  should 
think  sufficient. 

By  the  4th  section  of  article  2  of  the  Con- 
stitution it  is  provided  that  all  civil  officers 
shall  be  removed  from  office  on  impeachment 
for,  and  conviction  of,  treason,  bribery,  or 
<»ther  high  crimes  and  misdemeanors.  No 
one  has  ever  supposed  thai  the  effect  of  this 
section  was  to  prevent  their  removal  for 
other  causes  deemed  sufficient  by  the  Presi- 
dent. No  such  inference  could  be  reason- 
ably drawn  from  such  language. 

We  are  not  unmindful  of  the  force  of  the 
eontention  thai,  if  the  power  of  removal  is 
not  limited  to  the  causes  specified  in  the 
statute,  that  then  those  words  providing  for 
a  removal  for  inefficiency,  neglect  of  duty, 
or  malfeasance  in  office  fulfil  no  function, 
because  without  them  the  President  has  un- 
limited power  of  removal,  and  with  them  he 
still  has  the  same  power. 
J  It  may  be  said,  however,  that  there  is 
some  use  for  the  provision  for  removal  for 
the  causes  named  in  the  statute.    A  removal 


for  any  of  those  causes  can  only  be  mads 
after  notice  and  an  opportunity  to  defend; 
and  therefore,  if  a  removal  is  made  without 
such  notice,  there  is  a  conclusive  presump- 
tion that  the  officer  was  not  removed  for 
any  of  those  causes,  and  his  removal  cannot 
be  regarded  as  the  least  imputation  <m  hia 
character  for  integrity  or  capacity.  •  Other  oo 
causes  for  removal  may,  however,  exist,  and  S 
be  demanded  by  the  interests  of  the*servioe,  * 
in  order  that  the  office  may  be  better  con- 
ducted, although  the  officer  may  not  be 
proved  guilty  of  conduct  coming  within  the 
statute  as  a  cause  for  removal.  It  is  true 
that,  under  this  construction,  it  is  possible 
that  officers  may  be  removed  for  causes  un- 
connected with  the  proper  administration  of 
the  office.  That  is  the  case  with  most  of 
the  other  officers  in  the  government.  The 
only  restraint  in  cases  such  as  this  must 
consist  in  the  responsibility  of  the  President, 
under  his  oath  of  office,  to  so  act  as  shall  be 
for  the  general  benefit  and  welfare. 

It  may  be,  perhaps,  that  the  suegestion 
above  indicated,  of  the  purpose  of  we  stat- 
ute as  evidenced  by  this  language  is  not  en- 
tirely satisfactory  as  a  reason  for  its  em- 
ployment. We  by  no  means  overlook  the 
objections  to  it.  But  we  are  called  upon  to 
place  a  meaning  upon  language  which,  as 
used  in  this  section  of  the  statute,  gives  rise 
to  doubts  as  to  what  its  true  meaning  is. 
We  are  asked  not  alone  to  interpret  the  lan- 
guage actually  used,  but  to  infer  or  imply 
therefrom  a  further  meaning  as  to  its  ef- 
fect, which  does  not  necessarily  flow  from 
the  language  itself,  and,  if  adopted,  results 
in  the  creation  of  a  tenure  of  this  particular 
office,  not  attached  to  a  single  other  civil  of- 
fice in  the  government,  with  the  exception  of 
judges  of  the  courts  of  the  United  States. 
We  oannot  bring  ourselves  to  the  belief  that 
Congp*ess  ever  intended  this  result  while 
omitting  to  use  language  which  would  put 
that  intention  beyond  doubt.  But  we  are 
not  shut  up  to  the  necessity  of  findine  some 
other  and  more  plausible  reason  for  uie  use 
of  this  language,  or  else  to  adopt  the  mean- 
ing contended  for  by  the  appellant.  The 
right  of  removal,  as  we  have  already  re- 
marked, would  exist  as  inherent  in  the  power 
of  appointment  unless  taken  away  in  plain 
and  unambiguous  language.  This  has  not 
been  done,  and  although  language  has  been 
used  from  which  we  might  speculate  or 
guess  that  possibly  Congress  did  intend  the 
meaning  contended  for  by  appellant,  yet  it 
has  not  in  fact  expressed  that  meaning  in 
words  plain  enough  to  call  upon  the  courts 
to  determine  that  such  intention  existed. 

The  claim  made  by  the  appellant,  it  will 
be  seen,  is  for  salary  accruing  prior  to  the 
appointment  and  confirmation  of  his  succes-^ 
sor  by  the  President  and  Senate;  but  hold-eo 
ing,  as  we  do,  that* the  President  had  the* 
power  to   remove   on   other  grounds  than 
those  mentioned  in  the  act,  he  exercised  that 
power  by  appointing  the  appellant's  succes- 
sor for  the  time  which  elapsed  between  such 
appointment  and  his   reappointment  after 
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the  meeting  of  the  Senate  and  his  confirma- 
tion by  that  bod^. 

We  are  of  opinion  that  the  judgment  ,of 
the  Court  of  Claime  should  he  affirmed. 


(189  U.  S.  i70) 

HARRIET  M.  ZANE,  Petitioner, 

COUNTY  OP  HAMILTON,  mLINOIS. 

Coniraota — impairment  of  ohUgatUm — pur- 
ohaee  in  reliance  on  the  deoietona  of  state 
courts. 

A  parchaaer  of  county  bonds  Issued  in  aid  of  a 
railroad,  under  the  supposed  authority  of  the 
act  Incorporating  the  road,  which  Is  subse- 
quently held  unconstitutional  by  the  state 
courts  because  the  provisions  for  the  trans- 
fer to  the  railroad  company  of  municipal 
subscriptions  In  aid  of  another  railroad  were 
not  within  its  title,  has  no  contract  rights 
protected  by  the  Federal  Constitution  against 
impairment  because  the  purchase  was  made 
on  the  faith  of  prior  decisions  that  munici- 
pal subscriptions  to  railroad  stock  were  so 
far  germane  to  railroad  incorporation  as  not 
to  require  specific  mention  in  the  title  of  an 
act  proTiding  for  the  Incorporation  of  a 
railroad. 

[No.  116.] 

Argued  and  submitted  December  6,  1902. 
Decided  April  6,  1909. 

ON  WRIT  of  Certiorari  to  the  United 
States  Cireuit  Court  of  Appeals  for  the 
Seventh  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  for 
the  Northern  District  of  Illinois  sustaining 
a  demurrer  to  a  declaration  in  an  action  on 
municipal  bonds  issued  in  aid  of  a  railroad 
oompany.    AffUrmed. 

See  same  case  below,  43  C.  C.  A.  416,  104 
Fed.  63. 
The  facta  are  stated  in  the  opinion. 
Ur,  George  A.  Sanders  for  netitioner. 
OD     Ur.  J.  M.  Hamill  for  respondent. 

eo 

*  *  Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  in  the  United 
States  circuit  court  for  the  southern  district 
of  Illinois  on  five  coupon  bonds  which  were 
issued  to  the  St.  Louis  &  Southeastern  Rail- 
way Company,  under  a  statute  of  the  state 
of  Illinois.  The  petitioner  alleges  she  is  a 
bona  fide  purchaser  of  the  bonds.  A  copy  of 
the  bonds  is  inserted  in  the  margin.t    The 


following  ia  a  copy  of  the  coupons  attached 
to  the  bonds:  » 

•  09 

$35.00.  $35.00.* 

McLeansboro,  Hamilton  County,  Illinois. 

January  1st,  1872. 
The  County  of  Hamilton,  in  the  State  of 
Illinois,  prcMuises  to  pay  the  sum  of  thirty- 
five  dollars  on  the  first  day  of  January, 
1892,  lawful  money  of  the  United  States  of 
America,  being  six  months'  interest  on  bond 
No.  46  for  one  thousand  dollars,  issued  on 
subscription  to  the  St.  Louis  &  Southeastern 
Railway  Company. 

This  coupon  is  payable  in  the  city  of  New 
York. 

J.  W.  Marshall,  Clerk.     » 

•  e» 

The  bonds  were  a  part  of  an  issue  of  two  * 
hundred  of  like  tenor  and  amount,  save  at 
to  dates  of  issue,  registration  and  numbers. 
There  was  a  ceneral  demurrer  filed  to  the 
declaration,  miich  was  sustained,  and  the 
case  was  taken  to  the  circuit  court  of  ap- 
peals for  the  seventh  circuit.  That  court 
afiirmed  the  judgment  of  the  circuit  court. 
43  C.  C.  A.  416,  104  Fed.  63. 

The  question  presented  is  the  validity  of 
the  statute  of  the  state  under  which  the 
bonds  were  issued.  The  circuit  court  of  ap- 
peals followed  the  case  of  People  ex  reU 
Standerfcr  v.  Hamill,  134  HI.  666,  17  N.  E. 
799,  29  N.  E.  280,  and  (quoting  from  the 
case)  held  that  the  statute  was  invalid  "be- 
cause §  20  of  the  act  mentioned  was  void, 
as  being  in  violation  of  the  provision  of  the 
Constitution  of  the  ctate  (art.  3,  §  23)  that 
'no  private  or  local  law  .  .  .  shall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  the  title.' " 

It  was  alleged  in  the  declaration,  and  the 
bonds  recited,  that  they  were  issued  under 
the  provisions  of  an  act  of  the  general  as- 
eembly  of  the  state  of  Hlinois,  in  force 
March  10,  1869,  entitled  "An  Act  to  In- 
corporate the  St.  Louis  &  Southeastern 
Railway  Company,"  and  also,  under  the  pro- 
vision of  an  act  in  force  April  16,  1869,  en- 
titled "An  Act  to  Fund  and  Provide  for  the 
Payment  of  Railroad  Debts  of  Counties, 
Townships,  Cities  and  Towns." 

The  act  of  April  16,  1869,  was  a  mere  r^ 
istration  act»  and,  it  is  conceded,  conferred 
no  authority  to  issue  the  bonds.  Ample  au- 
thority, however,  it  is  insisted,  was  given 
by  the  act  of  March  10,  1869.  Seca.  16,  16, 
and  17  provided  for  the  subscription  by 
counties  and  eities  and  incorporated  towns 


fUnited  States  of  America. 

No.  86.  $1,000.00 

Bond  of 

Hamilton  County. 

intsreet  seven  per  cent.   Payable  semiannually. 

State  of  IlUnoia 

Know  all  men  by  these  presents,  that  the 
county  of  Hamilton,  in  the  state  of  Illinoia  ac- 
knowledges itself  Indebted  and  firmly  bound  to 
the  St  Louis  &  Soatheastem  Railway  Company, 
•r  bearer.  In  the  sum  of  one  thousand  dollars, 
Uwful  money  of  the  United  States  of  America, 
which  sum  said  county,  for  value  received,  prom- 


ises to  pay  the  said  company,  or  bearer.  In  the 
city  and  state  of  New  York,  twenty  years  after 
date,  payable  at  any  time  before  this  bond  be- 
comes due  after  five  years  at  the  pleasnre  of 
said  county  of  Hamilton,  with  Interest  thereon 
from  the  date  hereof  at  the  rate  of  seven  per 
cent  per  annnm,  payable  semiannually  on  the 
first  days  of  January  and  July  in  each  year,  oa 
the  presentation  and  surrender,  at  the  place  In 
said  city  of  New  Tork  where  the  treasurer  of 
the  state  of  Illinois  pays  the  interest  and  debt 
of  said  state,  of  the  coupons  hereto  attached  as 
they  severaJly  become  due. 

This  bond  is  one  of  two  hundred  of  like  1 
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to  the  stock  of  the  eompan/,  and  the  terms 
of  issue  and  payment  of  the  bonds,  and 
§  20  provides  as  follows: 

''And  the  said  company  may  lease  or  pur- 
chase,  upon  such  terms  as  may  be  agreed 
upon,  any  other  railroad  or  part  of  railroad, 
either  wholly  or  partially  constructed, 
which  may  constitute  or  be  adopted  as  paVt 
of  their  line;  and  by  such  lease  or  purchase 
they  shall  acquire,  and  become  vested  with, 
all  the  rights  and  franchises  pertaining  to 
said  road  or  ]>art  of  road  in  the  right  of 
y*  way,  construction,  maintenance  and  work- 
tSinff  thereof.  And  the  county  court  of  Gal- 
•  latin  county  is  hereby 'authorized  and  em- 
powered to  subscribe  to  the  capital  stock  of 
this  company  the  $100,000  or  any  part  there- 
of heretofore  voted  by  a  majority  of  the 
legal  voters  of  said  county  to  the  Shawnee- 
town  branch  of  the  Illinois  Central  Railroad 
Company.  And  the  county  court  of  Hamil- 
ton county  is  hereby  authorized  and  empow- 
ered to  subscribe  to  the  capital  stock  of  this 
company  the  $200,000  or  any  part  thereof 
iieretofore  voted  by  a  majority  of  the  legal 
voters  of  said  county  to  the  Shawneetown 
branch  of  the  Illinois  Central  Railroad  Com- 
pany. And  the  county  court  of  Jefferson 
oounty  is  hereby  authorized  and  empowered 
to  subscribe  to  the  capital  stock  of  this  com- 
pany the  $100,000  or  any  part  thereof  voted 
by  a  majority  of  the  le^  voters  of  said 
oounty  to  the  Mount  Vernon  Railroad  Com- 
pany. 

''And  it  shall  not  be  necessary  to  submit 
the  question  of  making  the  sevenJ  subscrip- 
tions in  this  section  mentioned  to  the  vote  of 
the  legal  voters  of  said  respective  counties: 
Proviaed,  That  nothing  herein  shall  be  so 
oonstrued  as  to  prevent  either  of  the  coun- 
ties mentioned  in  this  section  subscribing 
any  other  or  larger  amounts  to  the  capital 
stock  of  thia  company  than  the  amount  men- 
tioned in  this  section. 

"This  act  shall  be  deemed  a  public  act  and 
ahall  be  liberally  construed  for  all  purposes 
therein  expressed  and  declared,  and  shall  be 
In  force  from  and  after  its  passage." 

As  we  have  seen,  this  act  was  declared 
hy  the  supreme  court  of  the  state  in 
People  «r  rel  Standerfer  v.  Hamill,  134 
111.  666,  17  N.  E,  799,  29  N.  E.  280,  to  be 
in  violation  of  the  Constitution  of  the  state, 
And  that  the  bonds  is:jued  under  it  were 
void.    This  decision,  plaintiff  in  error  con- 


tends, is  contrary  to  p^ior  decisions  inter- 
preting the  C<Mastitution  of  the  state,  and 
under  the  faith  of  which  she  purchased  the 
bonds,  and  she  insists  that  a  contract  hence 
arose  which  is  protected  by  the  Constitution 
of  the  United  States.  To  support  the  con- 
tention a  number  of  decisions  are  cited,  but 
we  do  not  consider  it  necessary  to  review 
them.  The  conclusion  of  plaintiff  in  error 
ia  but  a  deduction  from  them,  and  we  need 
only  consider  the  more  direct  cases. 

In  83  111.  436,  it  was  decided  that  the  pro-; 
visions  of  the  Constitution,  that  "no  private 
or  local*  law  .  .  .  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed 
in  its  title,"  did  not  require  that  the  subject 
of  the  bill  should  be  specifically  and  exaetlv 
expressed  in  the  title,  and  it  was  concluded 
that  when  the  title  calls  attention  to  the 
subject  of  the  bill,  although  in  general 
terms,  it  fulfills  tbe  requirement  of  the  Con- 
stitution. In  Ottawa  v.  Peofle  ev  reU 
Caton,  48  Dl.  233,  it  was  held  that  the  "ad- 
juncts of  the  subject  are  not  required  to  be 
expressed,  or  the  modus  operandi.** 

la  Belleville  d  I.  R,  Co,  v.  Gregory  (1863) 
15  ni.  20,  68  Am.  Dec.  689,  and  Schuyler 
Oounty  V.  People  ew  rel.  Book  leland  d  A. 
R.  Co,  (1860)  26  HI.  181,  it  was  held  that  a 
subscription  to  tiie  stock  of  a  railroad  oomr 
pany  by  a  municipal  corporation  was  so  far 
germane  to  the  ineorporation  of  the  railroad 
as  not  to  require  specific  mention  in  the  title 
of  an  act  providing  for  the  incorporation  of 
such  road.  But  whatever  may  be  said  of 
the  reasoninp^  of  those  cases,  the  contention 
of  plaintiff  in  error  ^poes  beyond  it.  If  an 
incorporation  of  a  railroad  and  a  subscrip- 
tion to  its  stock  are  parts  of  the  same  sub- 
ject, the  incorporation  of  one  road  and  the 
transfer  to  it  of  the  stock  authorized  to  be 
taken  in  another  road  are  certainly  not 
parts  of  the  same  subject,  more  particularly 
when  the  subscription  to  the  stock  of  the 
latter  depended  upon  and  was  based  upon 
the  vote  of  the  people  of  the  county.  And 
this  the  supreme  court  decided  in  People  em 
rel,  Standerfer  v.  HamiU,  134  111.  666,  17 
N.  E.  799,  29  N.  E.  280.  It  was  also  decided 
that  the  act  of  1869  was  a  private  and  local 
act.    The  court  said: 

"It  is  seen  the  act  of  March  10,  1869,  to 
which  reference  is  made  as  giving  the  requi- 
site authority  to  the  oounty  to  subscribe  for 
the  stock  and  issue  the  bonds,  is  'An  Act  to 


and  amount,  of  same  Issue,  and  it  is  issued  un- 
der and  by  virtue  of  the  authority  given  by  a 
majority  of  all  the  legal  Toten  in  said  oounty, 
by  their  votes,  at  an  election  held  In  aald  coun- 
ty, pursuant  to  law,  on  the  third  day  of  Novem- 
ber, A.  D.  1868,  and  also  by  the  anthorlty  given 
by  the  provisions  of  an  act  of  the  general  assem- 
bly of  the  state  of  Illinois,  in  force  March  10, 
A.  D.  1869,  entitled  "An  Act  to  Incorporate  the 
St.   Louis  ft  Southeastern   Railway  Company." 

This  bond  is  also  Issued  under  the  provisions 
ett  an  act  of  the  general  assembly  of  the  state  of 
Illinois.  In  force  April  16.  a.  d.  I860,  entitled 
^'An  Act  to  Fund  and  Provide  for  the  Payment 
of  the  Railroad  Debts  of  Countlea  Townships, 
Cities,  and  Towna*' 

This  bond  is  Issued  In  part  payment  of  a  sub- 
aeriptlon  made  by  said  county  under  and  by  vir- 


tue of  the  authority  aforesaid,  to  the  capital 
stock  of  the  St  Louis  &  Southeastern  Railway 
Company  In  the  sum  of  two  hundred  thousand 
dollars. 

In  testimony  whereof,  the  said  county  of 
Hamilton  has  executed  this  bond  by  the  county 
judge  of  said  county,  under  the  order  of  the 
county  court  of  said  county,  signing  his  name 
hereto,  In  open  court,  and  by  the  clerk  of  said 
court.  In  obedience  to  the  order  thereof,  attest- 
ing the  same  and  aflSzIng  hereto  the  seal  of  the 
said  court.  In  open  court. 

Done  at  the  courthouse  at  McLeansboro,  la 
said  county,  on  this,  the  28d  day  of  Octobei; 
Anno  Domini  1871. 

[B«AL.l 

T.  B.  Steele, 
County  Judge  of  Hamilton  County,  IIL 
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Incorporate  the  8t.  Louie  &  Southeaetem 
Railroad  Company.'  That  is  all  it  purporta 
to  be  by  its  title.  The  Constitution  of  1848, 
under  which  this  act  was  passed,  contained 
a  restriction  that  'no  private  or  local  law 
which  may  be  passed  by  the  general  assem- 
bly shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title.' 
This  is  a  private  or  local  act,  and  although 
e:  the  subscribing  by  counties,  etc.,  to  the  capi- 
Jg  tal  stock  of  the  corporation  thereby  created 
•  is  germane  to  the  object  ^expressed  in  the 
title  {Belleville  d  L  R.  Co,  v.  Gregory,  15 
111.  20,  68  Am.  Dec.  689;  Virden  v.  Allan, 
107  111.  505),  the  diversion  to  that  corpora- 
tion of  a  subscription  theretofore  authorized 
by  a  vote  of  the  people  to  be  made  to  a  dif- 
ferent corporation  is  a  wholly  different 
thing.  That,  it  is  to  be  presumed,  affects 
adversely  the  corporation  from  which  the 
(subscription  voted  is  to  be  diverted,  and  is 
therefore  clearly  not  germane  to  the  title  of 
the  act,  and  §  20  must  therefore  be  held  to 
have  been  inhibited  by  the  Constitution  of 
1848,  and  is  for  that  reason  void  and  of  no 
effect.  Lookport  v.  Qaylord,  61  111.  276; 
Middleport  v.  JBtna  L,  Ins.  Co.  82  111.  562." 
It  was  held  in  Belleville  d  I.  R.  Co.  y. 
Gregory,  15  Ul.  20,  58  Am.  Dec.  589,  that 
the  provision  of  the  Constitution  of  that 
state  could  not  be  evaded  by  declaring  a  pri- 
vate act  to  be  a  public  one. 

From  these  views  it  follows  that  the  bonds 
of  plaintiff  in  error,  having  been  illegally 
issued,  do  not  constitute  a  contract  which 
is  protected  by  the  Constitution  of  the 
United  States. 
Judgment  afflrmed. 


(189  U.  a  883) 

DETROIT,  FORT  WAYNE,  t  BELLE  ISLE 
RAILWAY,  Plff.  in  Err., 

V. 

CHASE  S.  OSBORK,  Commissioner  of  Rail- 
roads. 

Error  to  state  court — Federal  question — 
constitutional  la/w—due  process  of  law 
^-equal  protection  of  lau>s — validity  of 
order  requiring  safety  appliances  at  grade 
crossings. 

1.  A  decision  of  a  state  court  refnsing  a  petl- 
tloD  for  a  writ  of  mandamus,  in  which  re- 
lator claimed  and  set  up  a  right  under  the 
Constitution  of  the  United  States,  la  tanU- 
mouni  to  the  denial  of  that  right,  and  is 
therefore  reviewable  In  the  Supreme  Court  of 
the  United  Statea 

8.  Neither  due  process  of  law  nor  the  equal 
protection  of  the  laws  is  denied  a  street  rail- 
way company  by  an  order  of  the  commis- 
sioner of  railroads  made  and  Issued  under 
Mich.  Pub.  Acts  1803,  act  No.  171,  |  5.  re- 
quiring  such  street  railway  to  pay  one  haJf 
of  the  expense  of  constructing  and  main- 
taining safety  appliances  at  a  grade  cross- 
ing of  a  steam  railroad  which  was  not  built 
until  after  the  street  railway  had  been  con- 
structed. 

S.  An  objection  that  a  state  statute  violates 
the  Federal  Constitution  because  It  does  not 
provide  for  notice  to  those  who  may  be  af- 


fected by  It  la  not  available  to  a  party  who 
was  in  fact  giTen  notice,  and  who  at  the 
hearing  objected  to  the  action  proposed  to 
be  taken  under  such  statute. 

[No.  139.] 

Argued  January  IS,  190S.    Decided  ApriX 
6, 1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which  denied  a  petition  for  a  writ  of  man- 
damus to  vacate  an  order  of  a  railroad  com- 
missioner requiring  a  street  railway  com- 
pany to  pay  a  portion  of  the  expense  of  con- 
structing and  operating  safety  appliances  at 
a  grade  crossing  of  a  steam  railroad.  Af* 
firmed. 

See  same  case  below,  127  Mich.  219,  86  K. 
W.  842. 

Statement  by  Mr.  Justice  MoKeniuks    |J 

*  This  case  involves  the  legality  of  an  order* 
of  the  commissioner  of  railroads  of  the  state 
of  Michigan,  requiring  the  plaintiff  in  error 
and  the  Union  Terminal  Association  of  De- 
troit, at  their  own  cost  and  expense,  to 
maintain  and  operate  safety  gates  and  de* 
railing  and  signaling  appliances  at  Clark 
avenue,  in  said  city.  The  order  is  inserted « 
In  the  margin.t  3 

*  The  order  was  made  and  issued  under  act  * 
171  of  the  Public  Acts  of  the  State  of  1893, 

§  5  of  which  provides  as  follows: 

"llie  commissioner  of  railroads  shall,  as 
soon  as  possible  after  the  passage  of  this  act, 
examine  the  crossings  of  the  tracks  of  rail- 
roads and  street  railroads  then  existing,  and 
order  such  changes  made  in  the  manner  of 
such  crossings,  or  such  safeguards  for  pro- 
tection against  accidents  to  be  provided 
thereat,  as  in  his  judgment  ought  to  be  so 
made  or  provided;  and  shall  apportion  any 
expense  incidental  thereto  between  the  com- 


tSUte  of  Michigan,  1 

Oflice  of  the  Commissioner  of  Railroads,  f 
In  Re  Application  of  The  Common  Council  of 
the  Cltj  of  Detroit  for  Additional  Protec- 
tion at  the  Clark  Avenue  Crossing  of  the 
Tracks  of  the  Union  Terminal  Association, 
in  the  City  of  Detroit,  County  of  Wayne, 
Michigan. 

Application  having  been  received  by  the 
commissioner  of  railroads  from  the  common 
council  of  the  city  of  Detroit,  Wayne  county, 
Michigan,  for  additional  protection  at  the 
Clark  avenue  crossing  of  the  tracks  of  the 
Union  Terminal  Association  In  said  city  of  De- 
troit, Wayne  county,  Michigan; 

And  after  a  personal  Inspection  of  the  prem- 
ises aforesaid,  and  after  hearing  representa- 
tions of  the  city  officials  of  the  city  of  Detroit, 
ns  well  as  the  arguments  of  the  representatives 
of  the  said  railroad  company  above  named  in 
relation  thereto,  and  having  decided  after  due 
deliberation  that  the  public  Interests  required 
said  additional  protection  at  the  said  crossing;* 
Now,  therefore,  by  authority  vested  in  me| 
by  law.  It  Is  hereby  ordered: 

That  within  sixty  days  from  date  hereof,' 
you,  the  said  Union  Terminal  Association  Ball-, 
way  Company,  cause  to  be  constructed  and' 
thereafter  operated  and  maintained  safety 
gates,  and  derailing  and  signaling  appliances 
to  be  operated  day  and  night  by  a  watchman 
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pftnies  affected,  mm  he  may  deem  juet  and 
leasonable." 

The  statute  and  order  axe  attacked  aa  de- 
priTing  the  plaintiff  in  error  of  its  property 
without  due  process  of  law,  because  compli- 
ance with  the  order  ''will  involve  the  expend- 
iture of  a  large  sum  of  money;  first,  in  the 
construction  of  the  said  safety  devices,  and, 
if  the  same  are  constructed,  in  the  mainte- 
nance and  repair  thereof." 

The  plaintiff  in  error  is  a  street  railroad 
company  incorporated  under  the  laws  of 
Michigan,  and  operates  a  railroad  on  cer- 
tain streets  of  the  city  of  Detroit,  including 
Clark  avenue.  It  succeeded  in  ownership 
and  operation  a  company  known  as  the  Fort 
Street  &  Elmwood  Avenue  Railway,  which 
was  also  a  street  railway  corporation.  The 
latter  company  was  authorized  to  construct 
its  road  on  Clark  avenue,  and  under  its 
grant  did  construct  and  operate  its  road 
tiiereon.  "At  the  time  the  track  was  con- 
structed" (we  quote  from  the  opinion  of  the 
supreme  court  of  the  state)  "on  Clark  ave- 
nue there  was  no  railroad,  or  highway, 
^  street,  lane,  or  alley,  or  crossing  of  any  kind 
2  over  Clark  avenue  between  Fort  street  and 
?  the  river*road.  In  1882  or  1883  the  Wabash 
Railroad  constructed  a  single  track  across 
dark  avenue  and  across  petitioner's  tracks. 
Up  to  that  time  there  had  been  no  crossing 
over  Clark  avenue,  between  Fort  street  and 
the  river  road,  of  any  kind, — either  that  of 
a  railroad  or  a  public  highway,  a  private 
way,  road,  street,  or  alley.  In  the  year 
1893,  or  thereabouts,  the  union  station  was 
opened  at  the  comer  of  Third  and  Fort 
streets,  in  Detroit;  and  since  that  time  said 
station  has  been  used  jointly  by  the  Wabash, 
the  Detroit,  Lansing,  k  Northern,  the  Flint, 
&  Pere  Marquette,  the  Detroit  &  Lima 
Northern,  and  the  Canadian  Pacific  rail- 
roads as  a  terminal  point,  the  tracks  over 
Clark  avenue  at  this  point  having  been  in- 
creased from  one  to  three  to  accommodate 
the  increased  traffic  These  tracks  are  used 
aa  approaches  to  the  union  station,  and  in- 
coming and  outgoing  trains  and  cars  of  all 
the  foregoing  roads,  except  the  Canadian 
Pacific  Railroad  pass  over  said  tracks. 
There  are  thirty-eight  regular  daily  passen- 
ger trains  crossing  Clark  avenue  upon  these 
tracks.  Besides  this,  the  Canadian  Pacific 
■uses  the  station  as  an  eastern  terminus,  con- 
necting with  the  other  roads  for  purposes  of 
throu^  east  and  west  traffic." 

In  1893  the  legislature  of  the  state  pasced 
the  act  hereinbefore  set  out,  and  under  its 


authority  the  defendant  in  error  made  the 
order  complained  of. 

The  case  was  submitted  upon  the  petition 
of  relator  (plaintiff  in  error)  and  the  an- 
swer of  respondent  (defendant  in  error) « 
and  the  mandamus  prayed  for  denied.  127 
Mich.  219,  86  N.  W.  842.  This  writ  of  er- 
ror was  then  sued  out. 

Ifessrs.  John  O.  Donnelly  and  Michael 
Brennan  for  plaintiff  in  error. 

Meaara.  Fred  A.  Ma.ynard  and  Horao$ 
M.  Oren  for  defendant  in  error. 

Mr.  Justice  MeKennn  delivered  the  opin- 
ion of  the  court:  h 

1.  A  motion  is  made  to  dismiss  the  writ  Jo 
of  error  on  the  Aground  that  the  record  ex-* 
hibits  no  Federal  (question.  The  motion  is 
denied.  The  plaintiff  claimed  and  set  up  a 
right  under  toe  Constitution  of  the  United 
States,  and  the  decision  of  the  supreme 
court  of  the  state  was  tantamount  to  the  de- 
nial of  that  right.  Kaukawna  Water  Potoer 
Co.  V.  Oreen  Bay  A  M .  Canal  Co,  142  U.  S. 
254,  35  L.  ed.  1004,  12  Sup.  a.  Rep.  173. 

2.  The  argument  of  plaintiff  in  error  on 
the  merits  is  that  it  was  the  first  to  occupy 
Clark  avenue;  that  at  that  time  there  waa 
no  public  highway  or  street  crossing  at  such 
avenue;  that  subsequently  the  steam  rail- 
roads laid  their  tracks,  the  Wabash  Railway 
Company  being  the  first  to  do  so,  but  in- 
stalled no  safety  devices  of  any  kind, 
"though  it  were  the  junior  company;"  that 
the  tracks  on  the  other  railroads  were  sub- 
sequently constructed  and  are  controlled  by 
the  Union  Terminal  Company.  It  is  hence 
asserted  that  the  plaintiff  in  error  cannot  be 
made  liable  for  any  part  of  the  cost  of  safety 
devicesy  because  it  is  the  settled  constitu* 
tional  law  of  Michigan  that  its  occupation 
constituted  no  additional  burden  upon  the 
highway,  but  is  simply  a  method  of  usins 
the  highway  for  the  purpose  of  public  travM 
and  '*in  direct  furtherance  of  the  purpose 
for  which  the  highway  was  established; 
that  the  street  railroad  company,  in  con- 
templation of  the  law,  beare  no  different  re- 
lation to  the  hiffhwav  than  that  of  any  other 
person  using  the  highway  for  the  moving 
of  vehicles  or  for  any  other  method  of  pub- 
lic or  private  travel,  and  cannot,  as  between 
others  using  the  highway  for  like  purposes, 
be  required  alone  to  bear  the  expense  of  in- 
stalling and  maintaining  safety  devices  at 
steam  railroad  crossings  designed  for  the 
protection  of  all  the  traveling  public." 


from  a  tower.  Said  tower  to  be  constructed 
at  the  best  point  of  vision  at  the  said  crossing, 
and  BO  constructed  that  the  said  operator  may 
have  plain  view  of  movements  of  ail  trains  or 
cars  on  both  of  the  respective  lines.  Derailers 
shall  be  provided  and  placed  In  the  tnuAs  of 
the  Fort  Wayne  ft  Belle  Isle  Railway,  not  less 
than  75  feet  from  clearance  point  of  crossing, 
and  signals  shall  be  placed  on  the  tracks  of  the 
Union  Terminal  Association  at  a  distance  of 
not  less  than  600  feet  from  said  crossing.  Said 
derailers  and  signals  to  be  operated  by  levers 
in  aald  tower,  and  such  levers  to  be  properly 
•Interlocked. 

And  it  is  further  ordered  that  cost  and  ex- 


pense of  the  construction,  maintenance,  and 
operation  of  said  gates,  tower,  and  derailing 
and  8i£;.illng  appliance  shall  be  borne  by  the 
Union  Terminal  Association  and  the  Fort 
Wayne  &  Belle  Isle  Railway  Company,  equally, 
share  and  share  alike.  This  appliance  to  be 
constructed  In  accordance  with  plans  to  be  sub- 
mitted to  and  approved  by  the  commissioner  of 
railroads  within  thirty  days  from  date  hereof, 
and  such  appliance  to  be  further  approved  by 
the  commissioner  of  railroads  before  being  put 
Into  use.  This  order  Is  subject  to  modifica- 
tion at  any  time  when  in  the  opinion  of  the 
commissioner  of  railroads  the  public  safetj 
will  be  more  effectually  secured. 
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And,  further,  it  is  also  a  weU-established 
principle  of  the  constitutional  law  of  Michi- 
fMiy  tnat  a.  junior  road  seeking  to  croaa  an- 
other eannot  ahift  any  portion  of  the  ex- 
penae  of  maintaining  safety  deyioee  without 
•ompenaation,  thou^  the  senior  company 
^  not  insist  upon  the  installation  of  the 
danieas  or  compensaticm  at  the  time  the 
tneks  of  the  junior  company  were  con- 
stroeted.  In  other  words,  it  Is  asserted 
that  the  dangerous  condition  arose,  and  yet 
arises*  from  the  steam  railroads,  and  on 
j  them  alone  can  the  cost  of  safety  devices  be 


i^ft^^"^^ 


is  also  insisted  that  the  law  is  un- 
constitutional because  it  does  not  provide 
for  notice. 

( 1 )  It  was  conceded  by  the  supreme  court 
(rf  the  state  that  it  was  the  law  of  the  state 
that  the  compensation  for  the  damages 
caused  by  crossing  the  tracks  of  a  railro«ul 
by  another  railroad  or  by  a  highway  includ- 
ed the  cost  of  making  the  highway  safe. 
But  the  court  said:  "An  examination  of 
these  cases  will  show  they  were  all  cases 
where  it  was  sought  to  obtain  a  ri^ht  of  way 
either  for  a  railroad  across  a  highway  or 
for  a  highway  across  a  railroad,  or  a  cross- 
ing for  one  railroad  over  the  right  of  way 
of  another;  and  none  of  the  cases  relate  to 
the  question  involved  here,  as  to  who  shall 
bear  the  expense  of  additional  safeguards 
ordered  upon  roads  which  have  crossed  each 
other  for  a  Ion?  period  of  time." 

And  besides  this  element  of  time,  the  court 
said  that  there  were  other  elements  of  dam- 
age which  were  either  too  remote  or  de- 
pended upon  the  relation  of  the  roads  to  the 
state.  Both  elements  are  important.  The 
emiditiona  which  exist  to-day  could  not  have 
been  contemplated  years  ago,  or  be  the  meas- 
ure of  the  rights  and  relations  of  the  re- 
spective roads.  Those  rights  and  relations 
were  necessarily  determined  at  the  time  the 
crossings  were  made.  What  could  not  be 
foreseen  could  not  have  been  made  a  ground 
of  action,  and  if  the  growth  of  business  and 
population  can  give  rights  to  either  of  the 
bisecting  roads  it  is  not  clear  how  the  police 
power  of  the  state  can  be  limited  in  its  con- 
trol over  either  of  them.  The  supreme 
court  of  the  state  recognized  this,  and  forti- 
fied its  views  by  Michigan  cases. 

In  Flint  d  P.  M,  R,  Co,  v.  Detroit  d  B,  0, 
R.  Co,  64  Mich.  350,  31  N.  W.  281,  the  court 
in  an  elaborate  opinion  expressed  the  rules 
of  compensation  when  the  right  of  one  road 
to  cross  the  tracks  of  another  was  sought  by 
condemnation  proceedings.  In  that  case 
compensation  was  claimed,  not  only  for  the 
use  of  the  crossing,  but  for  the  cost  of  main- 
taining signals  or  a  cross  ,system,  cost  of  a 
watchman,  and  cost  of  stopping  trains. 
These  items  were  rejected.  There  was  some 
Ift  imcertainty  in  the  evidence,  and  the  items 
J§  for  maintaining  signals  or  the  crossing  sys- 
•  tem  were  disallowed  on  that  ground^^but  the 
court  pointed  out  the  difference  between  a 
"structural  change  in  the  property,"  for 
which  compensation  should  be  given,  and 
those  things  which  may  be  required  by  the 
legislature  in  the  exercise  of  police  regula- 


tions, as  to  which  the  roads  ''stand  upon  aa 
equality  before  the  law,  and  neither  can  levy 
tribute  upon  the  other  as  a  compensation  for 
obedience  to  its  requirements.''  And  su<^ 
regulations,  it  was  observed,  ''are  as  bind- 
ing upon  an  existing  road  as  one  newly  or* 
ganized."  The  court  cited  the  case  of  Mm- 
sachusetia  C.  R.  Co,  v.  Boston,  C,  d  F,  R.  Co. 
121  Mass.  124,  where  Mr.  Justice  Gray,  then 
chief  justice  of  the  supreme  judicial  court 
of  Massachusotts,  expressed  the  law  as  fol- 
lows: « 

"A  railroad  corporation  across  whose  road 
another  railroad  or  highway  is  laid  out  has 
the  like  right  as  all  individuals  or  bodies 
politic  and  corporate  owning  lands  or  ease- 
ments, to  recover  damages  for  the  injury  oe- 
casioned  to  its  title  or  right  in  the  land  oc- 
cupied by  its  road,  taking  into  consideration 
any  fences  or  structures  upon  the  land,  or 
changes  in  its  surface,  absolutely  required 
by  law,  or  in  fact  necessary  to  be  made  by 
the  corporation  injured,  in  order  to  aecom?- 
modate  its  own  land  to  the  new  condition. 
Com,  V.  Bo8ton  d  M.  R,  Co.  3  Gush.  25,  53; 
Old  Colony  d  F,  River  R.  Co.  v.  Plytnouth 
County,  14  Gray,  155;  Grand  Junction  J2. 
Co.  V.  Middleaew  County,  14  Gray,  553.  But 
it  is  not  entitled  to  damages  for  the  inter- 
ruption and  inconvenience  occasioned  to  its 
business;  nor  for  the  increased  liability  to 
damages  from  accidents;  nor  for  incr^Lsed 
expense  for  ringing  the  bell ;  nor  for  the  risk 
of  being  ordered  by  the  county  commission- 
ers, when  in  their  judgment  the  safety  and 
convenience  of  the  public  may  require  it^  to 
provide  additional  safeguards  for  travelers 
crossing  its  railroad.  Proprietors  of  Locks 
and  Canals  v.  Nashua  d  L.  R.  Corp.  10 
Gush.  386,  392;  Boston  d  W.  R.  Corp,  t. 
Old  Colony  R.  Corp.  12  Gush.  605,  611,  and 
3  Allen,  142,  146;  Old  Colony  d  P.  River  R. 
Co,  V.  Plymouth  County,  14  Gray,  165." 

It  is,  however,  contended  that  a  street 
railway  has  a  different  relation  to  a  street 
than  that  which  a  steam  railroad  has;  that^ 
the  f<»iner  "acquires  a  right  to  use  the  samsi 
in  common^with  other  members  of  the  trav-* 
eling  public,  and  is  not  an  additional  burden 
upon  the  street,  but  is  merely  an  adaptation 
ox  the  highway  to  a  particular  means  of 
travel,  and  does  not  constitute  an  additional 
servitude.  A  railroad  is,  on  the  other  hand, 
an  additional  servitude,  and  if  it  is  built 
across  a  highway  it  must  do  all  things  nec- 
essary to  render  the  highway,  for  all  its  le- 
gitimate vaea,  as  safe  as  it  was  before  Uie 
railroad  was  built  across  it,  or  would  be  if 
such  railroad  were  not  built  across  it  at 
all." 

It  may  be  that  this  difference  is  reco^ 
nized  as  to  abutting  property  owners  or 
crossing  railroads,  but  it  cannot  be  recog> 
nized  as  limiting  or  affecting  the  power  of 
the  state  to  regulate  the  management  of  the 
roads  in  view  of  the  danger  of  their  opera- 
tion to  the  public  Whether  electricity  be 
the  motive  power,  or  steam  be  the  motive 
power,  there  is  enough  danger  in  the  opera- 
tion of  either  to  iustify  regulation.  Tbe 
record  in  this  case  shows  that  there  are  thir- 
ty-eight   daily   passenger    trains  erosiim 
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GUik  KvmtOBf  uid  that  the  ears  of  the  plain- 
tiff in  orror  pass  every  few  minutes.  It  is 
manifest,  as  the  supreme  eourt  of  the  state 
observed,  that  the  crossing  ''is  a  place  of 
uxHiBual  danger,  not  onlj  to  the  passengers 
in  steam  cars,  but  also  to  the  passengers  in 
the  electric  cars,"  and  that  the  danger  la 
caused  by  both.  In  such  situation  the  city 
is  surely  not  powerless  to  act,  nor  before 
acting  must  it  ascertain  the  exact  quantum 
of  damace  caused  by  each  road,  and  by  that 
standard  assign  the  ooet  of  protecting  the 
public.  See  Maine  0,  R,  Co,  v.  WaierviUe 
dF,R.d  Light  Co.  89  Me.  328,  36  Atl.  453. 
It  is  also  objected  to  the  order  that  it  de- 
prives plaintiff  in  error  of  the  equal  protec- 
tion of  the  laws.  The  argument  to  support 
this  contention  is  an  extension  of  that  wnich 
claims  that  the  use  of  the  street  by  the  plain- 
tiff in  error  "is  merely  an  adaptation  of  the 
highway  to  the  particular  means  of  travel." 
And  it  is  deduced  that  an  electric  street  rail- 
way has  an  equality  of  rights  with  ordinary 
vehicles.  That  we  think  there  is  a  differ- 
ence between  ordinary  vehicles  and  cars  pro- 
pelled by  electricity,  whiph  may  be  recog- 
nized by  the  state  la  the  exercise  of  its 
H  police  power,  we  have  sufficiently  indicated. 
S  (2)  The  objection  that  the  statute  does 
*  not  nrovide  for  notice^seems  to  be  made  for 
the  nrst  time  in  this  court.  It  is  not  men- 
tioned in  the  majority  opinion  nor  in  the 
dissenting  opinion.  It  is  not  particular- 
ized in  the  petition  for  the  writ  of  error  nor 
in  the  assignment  of  errors.  In  the  petition 
for  this  writ  of  error  it  is  recited  that  the 
plaintiff  in  error  in  its  apnlication  for  man- 
damus claimed  that  the  order  of  the  railroad 
commissioners  was  invalid  because  it  de- 
prived plaintiff  in  error  of  its  property  with- 
out due  process  of  law  and  denied  it  the 
Siual  protection  of  the  laws.  And  also  re- 
ted  that  on  the  "issue  framed  therein  said 
cause  went  to  a  final  hearing."  The  cause 
was  submitted  on  petition  and  answer,  and 
the  petition  alleged  "that  notice  was  given 
by  respondent  to  relator  and  the  Union  Ter- 
minal Association,  and  the  hearing  had,  at 
which  relator's  representative  objected  to 
the  making  of  said  order."  It  is,  therefore, 
not  open  to  the  plaintiff  in  error  to  com- 
plain that  the  statute  does  not  provide  for 
notice. 

Judgment  affirmed. 


(189  U.  S.  819) 

JOHN  B.  SEXTON,  Plff.  in  Brr^ 

V. 

PEOPLE  OP  THE  STATE  OF  CALI- 
FORNIA. 

Federal  cowrie — eaolusive  fuHediction  over 
crimes  againet  Federal  lawe-'-exceptiona. 

The  offense  of  extorting  money  under  a 
threat  to  accnse  a  penon  of  a  criminal  viola- 
tion of  a  Federal  Internal  revenne  law, 
though  made  a  crime  by  U.  S.  Rev.  Stat. 
I  5484  (U.  S.  Comp.  Stat.  1901,  p.  8702),  Is 
vcepted  from  the  ezclnslve  jurisdiction  con- 
ferred on  the  Federal  courts  by  SS  829,  711 
(pp.  607,  577),  of  **all  crimes  and  offenses 


cognisable  under  the  authority  of  the  United 
States,*'  by  the  provision  of  |  5328 
(p.  8622),  that  "nothing  In  thlv  title  shall 
be  held  to  take  away  or  impair  the  Jurisdio> 
tlon  of  the  courts  of  the  several  states  un- 
der the  laws  thereof." 

[No.  155.] 

Argued  and  euhmitted  January  28,  1903, 
Decided  April  6,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
which  affirmed  a  judgment  of  conviction,  in 
the  Superior  Court  of  the  County  of  El 
Dorado  in  that  State,  of  the  crime  of  extor- 
tion.   Affirmed. 

See  same  case  below,  132  Cal.  37,  G4  Pac 
107. 

Statement  by  Mr.  Justice  Peokhams 

Plaintiff  in  error  was  convicted  in  the  su- 
perior court  of  the  county  of  El  Dorado,  Cal- 
ifornia, of  the  crime  of  extortion.  Judg- 
ment was  entered,  and,  upon  appeal  to  the 
supreme  court  of  California,  it  was  there 
afarmed,  and  the  plaintiff  in  error  brings 
the  case  here  for  review. 

The  indictment  upon  which  the  conviction 
was  had  alleged  that  on  June  20,  1898,  at 
the  county  of  El  Dorado,  state  of  California, 
one  S.  H.  Briggs  and  the  plaintiff  in  error — 
"  .  .  .  did  wilfully,  unlawfully,  and  fe- 
loniously obtain  from  one  C.  Greenwald  cer- 
tain personal  property  consisting  of  money, 
the  property  of  the  said  C.  Greenwald,  to 
the  amount  and  value  of  $30,  with  the  con- 
sent of  said  Greenwald,  induced  by  the 
wrongful  use  and  exercise  upon  him  of  fear 
by  means  of  a  threat  then  and  there  made  byo 
the  said  John  E.  Sexton  and  S.  H.  Briggs  ^ 
to  accuse  him,  the  said  Greenwald,  of  *bhe* 
crime  of  having,  in  violation  of  the  laws  of 
the  United  States  of  America,  sold  and  de- 
livered cigars  in  a  form  other  than  in  a  new 
box  not  iSfore  used  for  the  purpose  of  pack- 
ing cigars  therein,  contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  caaa 
made  and  provided." 

After  the  finding  of  this  indictment  th« 
defendant  Sexton  moved  the  court  to  set  it 
aside  on  various  grounds,  the  ninth  being 
that  the  court  ha^  no  jurisdiction  of  the 
offense  chareed  in  the  indictment,  nor  of  the 
person  of  the  defendant,  and  it  was  con- 
tended that  the  Federal  oourt  alone  had  jxy- 
riadiction  over  the  act  for  which  he  was  in- 
dicted in  ^e  state  court.  The  motion  was 
denied,  and  the  defendant  then  pleaded  not 
polity.  Upon  the  trial  the  jury  found  the 
defendant  guilty,  as  charged  in  the  indict- 
ment, and  he  was  sentenced  to  be  imprisoned 
in  the  state's  prison  for  the  term  of  two 
years. 

Meaara,  Jaanea  Parker,  Oeorge  D.  CoU 
line,  and  John  E.  Sexton  in  propria  persona 
for  plaintiff  in  error. 

Meesre,  Henry  H.  Glaasie,  R.  Woodlaaid 
Qaie9f  V.  8,  Wehh,  Oeorge  A.  Sturtevant, 
Tirey  L.  Ford,  and  C  N.  Post  for  defendanl 
in  error. 
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^fr.  Justice  PeoULam,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
•pinion  of  the  court: 

The  record  now  before  ua  raises  but  a 
■ingle  question  for  our  determination,  and 
that  is  whether  the  state  court,  upon  the 
facts  alleged  in  the  indictment,  had  any  ju- 
lisdiction  over  the  subject-matter. 

The  plaintiff  in  error  contends  that  the 
right  of  the  general  government  to  exercise 
jurisdiction  over  the  crime  of  which  he  was 
convicted  is  exclusive,  and  therefore  the 
state  court  had  no  right  to  try  him  upon  the 
indictment  found  in  that  court. 

The  act  which  the  plaintiff  in  error  is  al- 
leged to  have  threatened  to  accuse  Green- 
wald  of  committing  is  mentioned  in  §  3392 
of  the  Revised  Statutes  of  the  United  States 
^  (U.  S.  Comp.  Stat.  1901,  p.  2219),  which 
8  makes  it  an  offense  to  sell  cigars  unless  in 
•  new  boxes,  with  the*  exception  therein  de- 
tailed. Having  created  the  offense  above  de- 
scribed, Ck>ngres8  also  provided  for  the  pun- 
ishment of  the  offense  of  extortion  by 
threats  to  accuse  an  individual  of  a  viola- 
tion of  the  provisions  of  that  among  other 
sections  of  the  internal  revenue  law. 

Sec.  5484,  Revised  Statutes  (U.  S.  Comp. 
Btat.  1901,  p.  3702),  provides  that— 

"Every  person  who  shall  receive  any 
money  or  other  valuable  thing  under  a 
threat  of  informing  or  as  a  consideration 
for  not  informing  against  any  violation  of 
any  internal  revenue  law  shall,  on  convic- 
tion thereof,  be  punished  by  a  fine  not  ex- 
ceeding two  thousand  dollars,  or  hy  impris- 
onment not  exceeding  one  year,  or  both,  at 
the  discretion  of  the  court,  with  costs  of 
prosecution." 

The  provision  prohibiting  the  sale  of  ci- 
gars in  any  but  new  boxes  is  part  of  the  in- 
ternal revenue  law. 

By  the  20th  subdivision  of  §  C29,  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  507), 
there  is  given  to  the  United  States  circuit 
courts — 

"Exclusive  cognizance  of  all  crimes  and 
offenses  cognizable  under  the  authority  of 
the  United  States,  except  where  it  is  or  may 
be  otherwise  provided  by  law,  and  concur- 
rent jurisdiction  with  the  district  courts  of 
crimes  and  offenses  cognizable  therein." 

The  Revised  Statutes  also  provide: 

"Sec.  711.  The  jurisdiction  vested  in  the 
courts  of  the  United  States  in  the  cases  and 
proceedings  hereinafter  mentioned  shall  be 
exclusive  of  the  courts  of  the  several  states: 

"First.  Of  all  crimes  and  offenses  co^iz- 
able  under  the  authority  of  the  United 
States."     (U.  S.  Comp.  Stat  1901,  p.  577.) 

Upon  these  various  statutes  the  plaintiff 
in  error  founds  his  contention  that,  as  the 
offense  which  it  is  alleged  in  the  indictment 
he  threatened  to  accuse  Green wald  of  having 
committed  is  one  which  exists  solely  under  § 
3392  of  the  Revised  Statutes  which  creates 
it,  and  as  §  5484  provides  the  penalty  for 
extorting  money  by  threatening  to  inform  or 
as  a  consideration  for  not  informing  against 
any  violation  of  that  law,  the  authority  to 
punish  for  extorting  upon  such  grounds  is 
exclusively  in  the  Federal  courts. 


On  the  other  hand,  it  is  claimed  upon  iht» 
part  of  the  state^that  the  offense  of  which* 
the  plaintiff  in  error  has  been  convicted  waa 
one  against  the  state,  under  8S  518  and  619 
of  the  Penal  Code  of  the  state  of  California. 

Those  sections  provide  that— 

"Sec.  518.    Extortion  is  the  obtaining  of 

Property  from  another,  with  his  consent,  in- 
uced  by  a  wrongful  use  of  force  or  fear,  or 
under  color  of  official  right. 

"Sec.  519.  Fear  such  as  will  constitute 
extortion  may  be  induced  by  a  threat, 
either : 

"2.  To  accuse  him,  or  any  relative  of  his 
or  member  of  his  family,  of  any  crime." 

Upon  this  subject  the  supreme  court  of 
California  said: 

"In  substance  it  may  be  said  that  defend- 
ant threatened  to  accuse  Greenwald  of  vio- 
lating the  United  States  revenue  laws,  and 
under  fear  induced  by  such  threat  secured 
from  Greenwald  the  aforesaid  sum  of  $30. 
It  is  insisted  that  the  facts  alleged  do  not 
constitute  an  offense  against  the  laws  of  the 
state  of  California,  but,  upon  the  contrary, 
constitute  a  crime  exclusively  within  the  ju- 
risdiction of  the  Federal  courts.  We  find 
nothing  in  this  contention.  The  defendant 
is  charged  with  the  crime  of  extortion, — an 
offense  directly  within  the  jurisdiction  of 
the  state  courts.  He  is  not  charged  with  a 
violation  of  a  Federal  statute,  but  with  a 
violation  of  a  state  statute.  He  threatened 
to  accuse  a  man  with  the  commission  of  a 
crime.  It  makes  no  difference  if  that  crime 
be  one  solely  triable  in  the  Federal  courts, 
for  defendant  is  not  being  tried  for  that 
crime.  If  he  had  threatened  to  have  Green- 
wald arrested  upon  the  charge  of  counter- 
feiting the  money  of  this  country,  and  waa 
charged  witti  the  crime  of  extortion  for  that 
reason,  clearly  his  offense  would  be  one 
against  the  laws  of  this  state.  It  would  be 
extortion  as  defined  by  the  Penal  Code  of 
this  state,  and  this  court  would  not  be  con- 
cerned as  to  whether  or  not  defendant's 
crime  was  also  punishable  under  Federal 
laws.  The  court  finds  no  substantial  defect 
in  the  indictment,  and  the  demurrer  thereto 
is  not  well  taken." 

The  case  of  counterfeiting  the  money  of  eo 
the  United   States  is  excepted  by  statute  § 
from  the  law  giving  exclusive* jurisdiction*^ 
to    the    United    States    courts    of   offenses 
against    the    laws    of    the    United    States. 
Fox  V.  Ohio,  5  How.  410,   12  L.  ed.  213; 
Houston  V.  Ifoare,  5  Wheat.  26,  5  L.  ed.  25. 
It  has  also  been  held  that  the  United  States 
could   punish   the   crime  of   counterfeiting 
coin  under  the  Federal  statute.    The  same 
act  may  be  an  offense  both  against  the  state 
and  the  United  States,  punishable  in  each 
jurisdiction  under  its  laws. 

The  foundation  of  the  claim  of  counsel  for 
the  state  is  the  statement  that  the  defend- 
ant was  not  tried  for  or  convicted  of  an  of- 
fense under  the  Federal  statute,  but  the  in- 
dictment simply  alleged  that  he  extorted 
money  by  threatening  to  accuse  Greenwald 
of  an  offense  under  the  Federal  statute.  It 
was  the  extorting  of  the  money  by  reason 
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of  fear  induced  by  the  threat  that  consti- 
tuted the  crime,  and  that  was  a  crime  pro- 
vided foT  by  the  state  statute,  and  it  is  in- 
sisted that  the  state  is  not  prevented  from 
trying  the  individual  under  that  statute  be- 
cause he  might  have  been  proceeded  against 
in  the  Federal  court  under  a  Federal  stat- 
ute (9  5484  [U.  S.  Comp.  Stat.  1901,  p. 
3702] )  of  a  somewhat  similar  nature ;  that 
the  threat  to  accuse  another  of  crime  is  the 
material  matter  in  the  state  statute,  and  it 
is  not  material  that  the  threat  was  pointed 
at  a  crime  made  such  only  by  the  Federal 
statute. 

It  is  true  that  the  offense  of  extortion  by 
threats  to  accuse  a  person  of  a  violation  of 
any  part  of  the  internal  revenue  law  is  made 
a  crime  by  virtue  of  the  Federal  statute. 
If  there  were  no  statute  in  regard  to  the  sale 
of  cigars  other  than  in  new  boxes,  as  pro- 
vided for  in  9  3392  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  2219),  a  threat 
to  accuse  a  person  of  doing  such  an  act 
would  not  be  a  threat  to  accuse  him  of  any 
crime,  and  hence  would  not  be  punishable. 
As  the  crime  itself  exists  only  by  virtue  of  the 
above  section,  and  as  the  threat  to  accuse 
one  of  the  commission  of  such  an  act  is  also 

Provided  for  by  another  section,  there  might 
e  some  plausibility  in  the  contention  of  the 
plaintiff  in  error  that,  under  the  Federal 
statutes  above  cited,  jurisdiction  of  the 
United  States  courts  was  exclusive.  We  do 
not  decide  that  such  contention  is  well  or 
ill  founded,  nor  do  we  express  an  opinion 

S  thereon,  because  we  do  not  regard  it  as  nec- 
^  essary  for  our  decision  in  this  case. 
•  *  The  section  which  makes  it  an  offense  to 
extort  money  under  a  threat  of  informing  in 
regard  to  an  alleged  violation  of  any  in- 
ternal revenue  law  (§  5484)  is  contained  in 
title  70,  denominated  Crimes,  in  the  United 
States  Revised  Statutes,  and  in  that  title  is 
found  another  section,  which  provides 
that — 

''See.  6328.  Nothing  in  this  title  shall  be 
held  to  take  away  or  impair  the  jurisdiction 
of  the  courts  of  the  several  states  under  the 
laws  thereof."  (U.  S.  Comp.  SUt  1901,  p. 
8622.) 

Assuming  that,  but  for  this  section,  the 
state  court  would  be  without  jurisdiction, 
we  are  of  opinion  that  it  takes  the  case  out 
of  the  provisions  of  the  other  sections  of  the 
Revisea  Statutes  above  cited,  namely,  the 
20th  subdivision  of  §  629  (U.  S.  Comp.  Stat. 
1901,  p.  607),  and  §  711  (U.  S.  Comp.  Stet. 
1901,  p.  577 ) .  Sec.  5328  must  be  construed 
as  creating  an  exception  to  the  ^neral  rule 
declared  in  these  other  sections  m  regard  to 
the  jurisdiction  of  the  Federal  courts.  The 
New  York  court  of  appeals  placed  the  same 
construction  on  that  section,  in  a  very  well 
reasoned  opinion  prepared  by  Andrews,  Ch. 
J.,  in  the  case  of  People  v.  Welch,  141  N. 
Y.  266-277,  24  L.  R,  A.  117,  36  N.  E.  328. 
Although  §  3392  (U.  S.  Comp.  Stet,  1901,  p. 
2219)  IS  the  sole  foundation  for  the  crea- 
tion of  the  offense  which  the  plaintiff  in  er- 
ror threatened  to  accuse  Greenwald  of  hav- 
ing committed,  yet  the  jurisdiction  of  the 
state  eourte  is  neither  taken  away  nor  im- 
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paired  on  that  account.  The  stete  stetute 
provides  for  the  punishment  of  the  crime 
of  extortion,  committed  as  therein  described, 
and,  when  the  Federal  stetute  creates  the 
crime,  the  threat  to  accuse  a  person  of  the 
commission  of  such  crime  becomes  of  itself 
a  crime  under  the  stete  stetute,  and  the 
Federal  stetute  which  provides  for  extortion 
does  not  take  away  or  impair  the  jurisdic- 
tion of  the  oourte  of  the  several  stetes  imder 
their  laws  to  proceed  and  punish  as  is  there- 
in provided  for. 

The  jurisdiction  of  the  stete  court  over 
the  crime  of  extortion  when  perpetrated  un- 
der the  eircumstenoes  steted  in  the  indict- 
ment is  at  least  concurrent  with  that  of  the 
eourte  of  the  United  Stetes. 

The  section   (5328)  was  not  intended  to 
merely  permit  a  stete  court  to  punish  a  dif- 
ferent offense  involved  in  the  one  act.    Itis 
was  intended  to  leave  with  the  stete  oourt^JJ 
unimpaired,  the*same  jurisdiction  over  the* 
act  that  it  would  have  had  if  Congress  had 
not  passed  an  act  on  the  subject. 

There  is,  also,  as  we  think,  considerable 
weight  to  be  atteched  to  the  contention  that 
the  Federal  stetute  is  not  essentially  the 
same  as  the  stete  stetute  regarding  extor- 
tion. In  the  stete  stetute  it  is  specified 
that  the  property  mnst  be  obtained  from  an- 
other with  his  consent,  and  that  such  con- 
sent must  be  induced  by  a  wrongful  use  of 
force  or  fear,  while  those  words  are  lacking 
in  the  other  stetute.  Without  expressing 
an  opinion  upon  the  question  whether  the 
indictment  and  conviction  could  be  sub* 
teined  without  the  provisions  of  S  5328,  Re- 
vised Stetutes,  we  hold  that,  taking  such  sec- 
tion into  consideration,  the  stete  court  had 
jurisdiction  in  this  case.  The  judgment^ 
therefore^  muet  he  affirmed. 


(189  U.  S.  292) 
THOMAS  W.  POTTER,  AppU 

V, 

MARY  HALL. 

Public  lands  —  right  to  participate  in  race 
for  Oklahoma  lands  as  affected  by  entry 
toithin  prohibited  period — conclusioeness 
of  decision  of  Land  Department. 

1.  One  who  was  outside  the  territory  opened 
to  settlement  by  the  acts  of  March  1,  1889, 
(25  Stat,  at  L.  767,  chap.  817),  March  2, 
1889  (25  Stat,  at  L.  980,  1005,  chap.  412), 
and  the  President's  proclamation  of  March 
23,  1889  (26  SUt.  at  L.  1546),  at  the  time 
of  snch  opening,  was  not  disqualified  from 
participating  in  the  race  for  the  land,  be- 
cause, prior  to  that  date  and  within  the  pro- 
hibited period,  he  had  been  within  such  ter- 
ritory, where  no  manifest  advantage  over 
his  competitors  resulted  to  him  from  his 
prior  entry  into  such  territory. 

2.  The  final  conclusion  of  the  Land  Depart- 
ment that  no  substantial  advantage  over 
others  taking  part  In  the  race  for  land  opened 
to  settlement  by  the  acts  of  March  1,  1889, 
March  2,  1889,  and  the  President's  procla- 
mation of  March  23,  1889,  resulted  to  an 
entryman  who  made  the  jtart  from  the 
boundary  line  with  the  others,  becanos  sC 
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his  prior  eatry  Into  each  territory  some  three 
or  four  hours  before  the  start  was  made.  In- 
volves but  the  finding  of  an  ultimate  fact« 
and  not  a  conclusion  of  law,  and  is  therefore 
not  reylewable  hj  the  courts. 

[No.  168.] 

Bubmitted     February    2^,    1909,    Decided 
April  6,  1903, 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment which  affirmed  a  decree  of  the  District 
Court  of  Canadian  County  in  favor  of  de- 
fendant in  a  suit  involving  conflicting 
claims  to  a  tract  of  land.  Reversed  and  re- 
manded for  further  proceedings. 
See  same  case  below,  65  Pac.  841. 

Statement  by  Mr.  Justice  Whites 
This  case  involves  conflicting  claims  to  a 
tract  of  land  in  Oklahoma.  Potter,  the  ap- 
pellant, who  was  plaintiff  below,  claiming 
to  be  the  owner  by  title  derived  under  the 
homestead  laws  of  the  United  States,  sued 
to  recover  the  property.  Mrs.  Hall,  the  ap- 
pellee, the  defendant  below,  by  answer  and 
cross  netition  averred  that  herself  and  hus- 
band, beinff  duly  quali^ed  to  enter  the  land 
under  the  homestead  laws,  were  the  first  to 
enter  upon  and  occupy  it  in  the  year  1889, 
when  it  was  opened  for  settlement,  and  that 
e^they  had  resided  on  it  as  their  homestead 
g  up  to  the  time  of  the  death  of  the  husband, 
*  and  she  thereafter  had*oontinued  to  reside 
on  it  as  a  homestead  up  to  the  bringing  of 
the  suit  It  was  allegea  that  Potter,  claim- 
ing that  he  had  duly  entered  upon  the  land, 
contested  the  right  of  Hall  to  make  entry 
thereof,  on  the  ground  that  Hall  did  not 
possess  the  requisite  qualifications  and  had 
abandoned  the  land,  and  that  Hall,  on  the 
other  hand,  had  contested  the  right  of  Pot- 
ter on  the  ground  that  he  had  unlawfully 
entered  upon  the  land  prior  to  the  time 
when  it  was  open  for  settlement  in  viola- 
tion of  the  act  of  1880  and  the  proclamation 
of  the  President,  carrying  out  the  provi- 
sions of  that  act.  It  was,  moreover,  al- 
leged that  the  result  of  these  contests  was 
a  recommendation  by  the  local  land  officers 
that  Hall's  application  be  approved  and  that 
Potter's  be  rejected.  A  copy  of  the  report 
of  the  register  and  receiver  was  made  a 
part  of  the  cross  petition.  It  was  then 
averred  that  the  Secretary  of  the  Interior, 
in  reviewing  the  action  of  the  Commissioner 
of  the  Greneral  Land  Office,  passing  on  ^e 
recommendation  of  the  register  and  receiver, 
had  approved  the  finding  of  the  local  offi- 
cers, but  that  subsequently  the  Acting  Sec- 
retary had  reviewed  the  previous  decision 
of  the  Secretary,  had  rejected  the  claim  of 
Hall  and  sustained  the  riffht  of  Potter,  and 
that  the  patent  of  the  United  States  had 
issued  to  Potter  in  consequence  of  such  de- 
cision. The  opinion  of  the  Secretary  on  the 
first  hearing  and  that  on  the  second  were 
also  made  part  of  the  cross  petition.  Charg- 
ing that  the  decision  of  tne  Secretary  in 
favor  of  Potter  involved  error  of  law  review- 1 
able  by  the  court,  the  prayer  of  the  cross 


petitioner  -was  that,  as  the  widow  of  Hall, 
she  be  recognized  as  entitled  to  make  entry 
of  the  land ;  that  Potter  be  adjudged  to  hold 
the  land  under  the  patent  of  uie  United 
States  for  her  benefit,  and  that  a  decree  be 
awarded  directing  a  conveyance.  To  the 
cross  petition  Potter  demurred  on  the 
ground  of  no  cause  of  action.  The  demur- 
rer having  been  overruled,  and  Potter  de- 
clining to  plead  further,  a  decree  was 
entered  in  favor  of  the  defendant  Hall,  ad- 
judging the  land  to  her  and  decreeing  a 
conveyance.  The  supreme  court  of  the  ter- 
ritory affirmed  the  decree.  The  material 
facts  found  by  the  Land  Department  are 
these:  Potter  entered  on  the  land  the  22d 
of  April,  1889,  the  day  upon  which  it  wat^ 
open  for  settlement,  and  continuously  main-  g 
tained^his  residence  thereon.  Hall  first  en-  • 
tered  upon  a  part  of  the  land  about  six 
months  after,  that  is,  in  October,  1889.  The 
facts  concerning  Potter's  entry  were  stated 
by  the  Secretary  in  his  opinion  on  the  first 
hearing  as  follows: 

''The  history  of  the  case  and  the  material 
facts  are  set  out  in  the  decision  appealed 
from  and  need  not  be  restated  in  detaU. 
The  tract  in  question  formed  a  part  of  the 
lands  in  Oklahoma  which  were  opened  to 
settlement  at  noon  on  April  22,  1889; 
shortly  before  this  date  Potter  had  been  ap- 
pointed by  the  Indian  agent  of  the  Chevenne 
and  Arapahoe  agency  as  assistant  chief  of 
police,  with  ina&uctions  to  proceed  to  the 
east  line  of  the  reservation,  preserve  order 
and  prevent  any  settlement  on  the  same. 
The  east  line  of  the  Cheyenne  and  Arapahoe 
reservation  is  also  the  west  line  of  the  lands 
opened  for  settlement  as  aforesaid,  and  is 
within  possibly  a  quarter  of  a  mile  from  the 
tract  in  question.  On  this  morning  of  Aprfl 
22,  1889,  some  three  or  four  hours  before 
the  hour  of  noon,  Potter,  who  it  seems  was 
at  said  line,  seeing  some  freighters  camped 
on  the  land  involved,  went  thereon  to  order 
them  off;  he  then  returned  to  the  line,  and 
(at)  the  hour  of  noon  started  in  the  race 
for  a  claim;  he  reached  the  land  before  any 
of  his  competitors,  and,  as  he  states,  com- 
menced his  settlement  at  one-half  or  one 
minute  after  twelve  o'clock." 

The  deduction  which  the  Secretary  dr«ir 
from  these  facts  was  thus  stated  by  him : 

"In  my  opinion  the  facts  just  stated  sus- 
tain the  conclusion  reached  by  the  local  offi- 
cers to  the  effect  that  Potter  was  not  quali- 
fied to  enter  the  tract  in  question  by  goins 
into  the  territory  on  the  morning  of  Apm 
22,  1889,  before  the  hour  when  the  lands 
therein  were  opened  to  settlement;  he  neoea- 
sarily  secured  an  opportunity  to  observe  ths 
various  tracts  lyins  near  the  line  and  the 
ways  of  reaching  uiem,  and  this,  taken  in 
connection  with  the  fact  that  at  the  said 
hour  he  went  directly  from  the  line  to  tne 
land  in  question,  makes  it  plain  in  my  mind 
that  if  he  did  not  previously  select  the  tract 
of  land  in  dispute,  he  obtained  information 
that  gave  him  an  advantage  over  rival 
claim  seekers.  It  follows  under  the  pre-o 
vailing  rulings  {Dean  v.  Simmons,  17  LandS 
Bee.  526),  and  cases  cited,  that*Pottcr  is* 
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not  qualified  to  make  entry  of  land  in  Okla- 1 
boma,  and  that  his  application  to  enter  the 
tract  in  question  must  be  rejected/' 

The  Acting  Secretary,  when  he  came  to 
consider  the  case  on  a  rehearing  or  review, 
whilst  accepting  the  facts  concerning  Pot- 
ter's entry  as  stated  in  the  previous  opinion, 
drew  from  them  a  different  conclusion  from 
that  which  had  previously  been  deduced. 
He  said: 

"Accepting  this  statement  as  correct,  and 
a  re-ezamination  of  the  record  satisfies  me 
of  its  correctness  so  far  as  it  goes,  I  scarce- 
ly think  the  conclusion  warranted  that  he 
necessarily  secured  an  opportunity  to  ob- 
serve the  various  tracts  of  land  lying  near 
the  land  and  the  way  of  reaching  them,  so 
that  he  obtained  information  that  gave  him 
an  advantage  over  rival  claim  seekers. 
He  had  been  employed  at  the  Cheyenne  and 
Arapahoe  agency  near  by  since  1883,  and 
for  six  years  before  the  opening  of  the  coun- 
try to  settlement  he  had  lived  m  close  prox- 
imity to  the  land  in  dispute.  He  had 
nothing  to  gain  or  to  learn.  Therefore,  bv 
the  short  excursion  with  which  he  is  charged, 
and  which,  it  cannot  be  denied,  was  made  in 
the  performance  of  duty  devolved  upon  him 
by  uie  orders  of  the  acent  who  appointed 
him  to  the  command  ox  the  police  at  that 
point,  he  neither  gained  nor  sought  ad- 
vantage, and  it  was  error  to  hold  that  under 
the  circumstances  of  entry  into  the  terri- 
tory he  was  disqualified  thereby." 

M098r9,  J.  W.  SliarteU  and  J.  H.  Ever- 
est for  appellant. 

Ueasra.  Cliarlea  P.  Iiinooln  and  Mark 
D.  Libhy  for  appellee. 

Mr.  Justice  Wldte,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  supreme  court  of  the  territory  disre- 
garded the  final  action  of  the  Land  D3part- 
ment  as  expressed  in  the  opinion  of  the  Act- 
9  ing  Secretary  on  the  rehearing,  and  decreed 

•  that  Potter  held  the  land  in  trust  for  the 

•  defendant  and  apjpellee  on  two 'grounds: 
First,  because  the  final  action  of  the  Depart- 
ment was  held  to  be  a  violation  of  the  pro- 
visions of  the  law  opening  the  land  in  ques- 
tion to  settlement;  and  second,  because,  as 
stated  by  the  court,  "We  feel  the  less  hesi- 
tation in  reversing  the  conclusion  of  the  last 
tribunal  of  the  Land  Department  'on  re- 
view,' not  only  because  the  conclusion  we 
now  arrive  at  is  that  tohich  mtiat  neces- 
sarily he  arrived  at  upon  the  facta  (italics 
ours),  but  also  because  it  was  the  one  ao- 
cepted  by  the  Secretary  of  the  Interior,  as 
well  as  the  Ck>mmis3ioner  of  the  General 
Land  Office."  The  conclusion  of  the  court, 
that  the  final  action  of  the  Land  Depart- 
ment was  contrary  to  law,  was  rested  upon 
what  was  deemed  to  be  the  controlling  effect 
of  the  rulings  in  Smith  v.  Toumsend,  148 
U.  S.  490,  37  L.  ed.  533,  18  Sup.  Ct.  Rep. 
634;  Payne  v.  Robertson,  169  U.  S.  323,  42 
Lu  ed.  764,  18  Sup.  Ct.  Rep.  337,  and  Cal- 
houn V.  Violet,  173  U.  S.  60,  43  L.  ed.  614, 
19  Sap.  Ct  Rep.  824.     But  the  decisions 


relied  upon  do  not  sustain  the  eonclusloii 
which  the  court  deduced  from  them«  Li  all 
three  of  the  cases  the  only  question  decided 
was  the  validity  of  an  entry  made  by  one 
who  was  within  the  inhibited  territory  at 
the  time  when  the  land  was  opened  by  law 
for  settlement.  The  cases,  therefore,  did 
not  involve  whether  one  who  was  outside  of 
the  territory  at  the  moment  of  time  when 
the  land  was  opened  lost  his  right  to  tak6 
part  in  the  race  into  the  territSry  because, 
at  a  time  previous  to  that  moment,  he  had 
been  within  the  territory  in  question.  In- 
deed, not  only  was  the  question  which  this 
case  presents  not  embraced  within  the  de- 
cisions upon  which  the  court  below  based 
its  conclusion,  but  it  was  expressly  excluded 
from  the  rulings  made  in  the  cases  in  ques- 
tion. Thus,  in  Smith  v.  Toumsend,  in  re- 
ferring to  the  statute  and  the  President's 
proclamation  opening  the  land  for  settle- 
ment, it  was  said  in  the  concluding  passage 
of  the  opinion  (p.  501,  L.  ed.  p.  536,  Sup. 
Ct.  Rep.  p.  638) : 

"It  may  be  said  that  if  this  literal  and 
comprehensive  meaning  is  given  to  thesa 
words  it  would  follow  that  anyone  who 
after  March  2  and  before  April  22  should 
chance  to  step  within  the  limits  of  the  ter^ 
ritory  would  be  forever  disquslified  from 
taking  a  homestead  therein.  Doubtless  ha 
would  be  within  the  letter  of  the  statute; 
but  if,  at  the  hour  of  noon  on  April  22, 
when  the  legal  barrier  was  by  the  President 
destroyed,  he  was  in  fact  outside  of  the^ 
limits  of  the  territory,  it  may  perhaps  ba2 
said  that  if  within  the  letter  he  was  not* 
within  the  spirit  of  the  law,  and,  therefof% 
not  disqualified  from  taking  a  homestead. 
Be  that  as  it  may,--«nd  it  will  be  tim* 
enough  to  consider  that  question  when  it  ia 
presented, — it  is  enough  now  to  hold  that 
one  who  was  within  thd  territorial  limits  at 
the  hour  of  noon  April  22  was,  within  both 
the  letter  and  the  spirit  of  the  statute,  dia- 
qualified  to  take  a  homestead  therein." 

The  court  below  having,  then,  erroneously 
held  that  the  case  was  controlled  by  the 
previous  adjudications  of  this  court,  we  are 
called  upon  to  determine  the  question  which 
was  expressly  PBserved  in  Smith  v.  Toum^ 
send;  tnat  is,  whether  one  who  was  outside 
of  the  legal  barrier  at  twelve  o'clock  m.  on 
April  22,  the  day  and  time  when  that  bar- 
rier was  removed  by  operation  of  law  and 
the  terms  of  the  proclamation  of  the  Presi* 
dent,  was  disaualified  from  participating  ia 
the  race  for  the  land  because,  prior  to  that 
date  and  within  the  prohibited  period,  he 
had  been  within  the  territory  which  was 
thereafter  to  be  opened  for  settlement.  The 
statutes  and  proclamation  of  the  President 
by  which  this  question  is  controlled  were 
fully  set  out  in  Smith  v.  Toumsend,  148  U. 
S.  490,  37  L.  ed.  533,  13  Sup.  Ct.  Rep.  634r 
and  need  not  be  at  length  restated.  Suffice 
it  to  say,  that  the  provisions  opening  the 
land  for  settlement,  regulating  the  nude  of 
settlement,  and  the  President's  proclamation 
executing  these  statutes,  are  found  in  the 
act  of  March  1,  1889  (25  Stat  at  L.  757, 
ohap.  S17),  Um  aet  of  March  2,  1889  (25 
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But  at  L.  980  and  1005,  chap,  412),  and 
the  proclamation  of  the  President  of  March 
23,  1889  (26  Stat,  at  L.  1546).  The  first 
of  these  acts  contained  the  provision  that 
"any  person  who  may  enter  upon  any  part 
of  said  lands  in  said  ac^eement  mentioned 
prior  to  the  time  that  uie  same  are  opened 
to  settlement  by  act  of  Congress  shall  not 
be  pei-mitted  to  occupy  or  to  make  entry 
of  such  lands  or  lay  any  claim  thereto." 
The  act  of  the  subsequent  day  (March  2, 
1889)   contained  the  following  provision: 

"But  until  said  lands  are  opened  for  set- 
tlement by  proclamation  of  the  President, 
no  person  shall  be  permitted  to  enter  upon 
and  occupy  the  same,  and  no  person  violat- 
ing this  provision  shall  ever  be  permitted 
to  enter  any  of  said  lands  or  acquire  any 
rights  thereto." 

GC     The  proclamation  of  the  President  con* 

Stained  these  words: 

•  •"Warning  is  hereby  again  expressly 
given,  that  no  person  entering  upon  and 
occupying  said  lands  before  said  hour  of 
twelve  o'clock,  noon,  of  the  22d  day  of 
April,  A.  D.  1889,  hereinbefore  fixed,  will 
ever  be  permitted  to  enter  any  of  said  lands 
or  acquire  any  rights  thereto." 

Doubtless,  as  observed  in  Smith  v.  Toiciv- 
send,  a  rigorous  adherence  to  the  mere  let- 
ter of  these  statutes  and  the  terms  of  the 
proclamation  would  exclude  every  person 
from  the  right  to  enter  and  occupy  land 
within  the  prohibited  territory,  even  al- 
though such  person  was  outside  of  the  ter- 
ritory, and,  therefore,  on  an  equality  with 
all  others,  if,  perchance,  such  persons  had 
accidentally  or  otherwise  gone  into  the  pro- 
hibited territory  between  the  2d  day  of 
March  and  the  22d  day  of  April.  But  it  is 
also  true  that  if  the  provisions  of  the  stat- 
ute and  proclamation  be  enforced,  not  ac- 
cording to  their  mere  letter,  but  in  harmony 
with  the  intention  which  may  be  fairly  de- 
duced from  them,  a  contrary  rule  would  re- 
sult. Whilst,  as  held  in  Smith  v.  Tovmsend 
and  the  cases  referred  to  which  have  fol- 
lowed it,  obviously  the  pui*pose  of  the  stat- 
ute was  to  exclude  anyone  from  entering 
land  who  was  within  the  territory  at  the 
period  fixed  for  the  opening,  it  may  well  be 
doubted  whether  the  words  "enter  upon  and 
occupy,"  as  used  in  the  act  of  1889  and  in 
the  President's  proclamation,  embrace  the 
mere  accidental  or  casual  presence  in  the 
prohibited  territory  subsequent  to  the  2d 
of  March  and  prior  to  the  22d  of  April  of 
one  who  was  outside  on  the  22d  of  April, 
and,  therefore,  in  a  position  of  substantial 
equality  with  others  seeking  to  make  the 
race  for  the  land. 

The  Land  Department,  charged  with  the 
execution  of  the  act,  was  early  called  upon 
to  determine  whether  one  who  was  outside 
of  the  territory  at  the  time  of  the  opening, 
and  took  part  in  the  race  for  land,  was 
disqualified  because,  subsequent  to  the  2d 
of  March,  and  before  the  opening,  he  had 
been  within  the  limits.  In  the  case  referred 
to  the  entryman  had,  on  the  20th  of  April, 


crossed  the  line  accidentally  and  gone  two 
miles  into  the  territory;  but,  on  being  in- 
formed of  the  fact,  had  paired  and  waited  a 
with  others  on  the  line  until  the  22d,  theJi 
day* of  opening.  After  considering  the* 
terms  of  the  statute  the  conclusion  waa 
reached  that  an  entry  of  this  kind  was  not 
within  the  spirit  of  the  prohibition  of  the 
statute,  and  the  entry  was  confirmed.  Don" 
nell  V.  Kittrell  (1892)  15  Land  Dec.  580. 
This  ruling  was  followed  in  Higgins  v. 
Adams,  18  Land  Dec.  598,  where  it  was  held 
that  one  who  had  gone  into  the  disputed 
territory  on  the  morning  of  the  day  of  the 
opening  for  the  purpose  of  watering  his 
team,  and  who,  on  completing  this  object, 
had  returned  to  the  boundary  and  made  a 
start  with  the  others,  did  not  come  within 
the  spirit  of  the  statute.  In  Cumutt  v. 
Jones  (1895)  21  Land  Dec.  40,  the  whole 
subject  was  elaborately  reviewed  and  many 
prior  cases  referred  to.  Briefly,  the  facts 
in  the  case  were  these:  The  entryman  had 
resided  for  several  years  in  the  vicinage  of 
the  prohibited  territory,  and  had  habitually 
entered  therein  for  the  purpose  of  getting 
his  mail.  On  the  day,  however,  of  the 
opening  he  was  at  the  line  with  others 
and  took  part  in  the  race  for  land.  It  was 
held  that  the  prior  entry  did  not  deprive 
him  of  the  right  to  enter  land ;  that  whether 
entry  prior  to  the  day  of  the  opening  af- 
fected the  right  to  make  entry  would  depend 
upon  the  facts  of  each  particular  case,  and 
upon  whether,  in  considering  them,  it  waa 
concluded  that  the  prior  entry  placed  the 
one  who  had  made  it  in  such  a  position  of 
advantage  over  others  as  to  render  it  unjust 
and  inequitable  to  allow  him  to  make  an 
entry  of  land.  In  summing  up  the  case, 
Mr.  Secretary  Smith,  in  his  opinion,  said : 

"Jones,  the  defendant  in  this  case,  had 
lived  for  some  time  on  the  border  of  the  ter- 
ritory, within  less  than  a  mile  from  the  line, 
and,  almost  from  the  necessity  of  his  situa- 
tion, was  familiar  with  the  lands  in  the  im- 
mediate vicinity.  His  information  respect- 
ing them,  and  particularly  respecting  the 
tract  subsequently  entered  by  him,  is  shown 
to  have  been  acquired  long  prior  to  March 
2,  1889,  and,  as  was  well  said  in  the  case  of 
Golden  v.  Cole,  16  Land  Dec.  375,  'it  was 
impossible  to  deprive  people  who  had  been 
over  the  territory  of  a  knowledge  that  they 
had  thus  acquired.'  His  periodical  visits 
to  Oklahoma  City,  which  was  at  once  his 
postoffice,  his  most  convenient  and  accessi- 
ble railway  station,  and  his  market  town, 
do  not  appear  to  have  brought  him  any  ad- 
vantage over  other  persons  seeking  lands  in^ 
the  territory."  © 

•in  Tipton  V.  Moloney  (1896)  23  Land? 
Dec.  186,  it  was  held  that  one  who  within 
the  prohibited  period  had  passed  along  the 
highways  in  the  territory  was  not  disquali- 
fied for  making  an  entry,  provided  he  was 
outside  of  the  line  on  the  day  of  the  opening 
and  took  part  on  an  equality  with  others  in 
the  efi'ort  to  secure  land.  And  rulings  to 
the  like   effect   were  made   in  Hensley  ▼. 
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Waner,  24  Land  Dec.  02,  and  Henderson  ▼. 
Smith,  28  Land  Dee.  303.  The  settled  rule 
then  applied  bj  the  Land  Department  in 
the  execution  of  the  statute  is  toat  one  who 
took  part  in  the  race  for  land  on  the  day  of 
the  opening  was  not  prohibited  from  taking 
land  because  of  a  prior  entry  into  the  terri- 
tory unless  it  be  shown  that  manifest  ad- 
vantage resulted  to  the  entryman  from  his 
previous  going  into  the  territory.  The  rule 
thus  for  a  long  period  and  consistently  en- 
forced must  obviously  have  become  the 
foundation  of  many  rights  of  property. 
And,  as  we  consider  that  the  rule  thus  ap- 
plied in  the  practical  administration  of  the 
statute  by  the  officials  by  law  charged  with 
its  execution  conforms  to  its  intention,  we 
are  unwilling  to  overthrow  it  by  a  resort  to 
a  narrow  and  technical  construction.  It 
remains  only  to  consider  whether  error  was 
committed  by  the  Department  in  finally  rul- 
ing that  the  entry  made  by  Potter  on  the 
morning  of  the  22d,  before  he  returned  to 
the  line  to  take  part  in  the  race;,  which  in- 
volved error  of  law  reviewable  by  the  courts. 
But  as  such  entry  did  not,  as  a  matter  of 
law,  preclude  Potter's  right  to  go  outside  of 
the  territory  and  take  part  in  the  race  for 
land,  but  depended  upon  whether,  as  a  mat- 
ter of  fact,  he  obtained  by  his  previous  go- 
ing into  the  territory  a  substantial  advan- 
tage over  others,  which  he  would  not  have 
otherwise  possessed,  it  follows  that  the  final 
conclusion  of  the  Department  that  no  such 
advantage  resulted  involved  but  the  finding 
of  an  ultimate  fact,  and  not  a  conclusion  of 
law,  and  it  is  therefore  not  reviewable.  If 
tiie  facts  found  by  the  Secretary  had  no 
tendency  to  sustain  the  conclusion  reached 
by  him,  it  might  be  that  a  question  of  law 
would  arise,  but  such  is  not  the  case.  In- 
deed, in  view  of  the  finding  that  Potter  had 
been  for  a  long  period  of  time  living  across 
the  line,  in  close  proximity  to  the  land 
v4  which  he  entered,  and  which  was  only  a 
S  quarter  of  a  mile  distant  from  the  place 
*  where  the*race  began,  and  that  he  reached 
the  land  in  two  minutes  from  the  time  when 
the  start  was  made,  it  might  well  be  argued 
that  his  going  into  the  territory,  as  stated, 
had  no  tendency  to  establish  that  he  ob- 
tained an  advantage  by  reason  of  acquiring 
information  which  he  had  not  previously 
possessed.  But  so  to  say  would  lead  only 
to  the  conclusion  that,  as  a  matter  of  law, 
the  Department  rightly  held  that  Potter 
'  was  a  qualified  entryman.  The  fact  that 
the  final  conclusion  as  to  the  ultimate  facts 
reached  by  the  Department  differed  from 
the  conception  of  such  ultimate  facts  enter- 
tained by  the  Department  in  previous  stages 
of  the  controversy,  affords  no  ground  for 
disregarding  the  conclusion  of  ultimate  fact 
finally  reached,  which  was  binding  between 
the  parties. 

The  judgment  of  the  Supreme  Court  of 
the   Territory  must   be  reversed,   and  the 
eause  remanded  for  further  proocedinss  in 
aooordance  with  this  opinion. 
And  it  is  so  orderedi 
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GEORGE    A.    FOSTER,    Sheriff    of   Noble 
County,     Oklahoma     Territory,     et     al., 
Appts., 

V. 

I.  T.  PRYOR  et  aU 

Taxes — uniformity  throughout  taming  diS' 
trict  —  Indian  reservation  attached  to 
county. 

An  Indian  reservation  attached  to  a  county  for 
Judicial  purposes  by  order  of  the  supreme 
court  of  the  territory  of  Oklahoma  pursuant 
to  the  organization  act  of  May  2,  1890,  |  0 
(26  Stat,  at  L.  81,  85,  chap.  182),  was  not, 
by  Okla.  Sess.  Laws  1895,  chap.  43,  art.  6, 
making  personal  property  in  such  reserva- 
tions subject  to  taxation  in  the  counties  to 
which  they  were  so  attached,  so  made  a  part 
of  the  same  taxing  district  as  the  county  as 
to  render  invalid  for  want  of  uniformity 
Okls.  Sess.  Laws  1899,  p.  tU,  limiting  the 
right  of  taxation  In  such  reservations  to 
taxes  for  territorial  and  court  purposes. 

[No.  173.] 

Argued  and  submitted  February  25,  190S. 
Decided  April  6,  190$, 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment which  reversed  a  judgment  of  the  trial 
court  dismissing  a  petition  in  an  action  to 
enjoin  the  payment  of  certain  taxes  levied 
on  property  situated  in  an  Indian  reaervap 
tion.    Affirmed. 

See  same  case  below,  66  Pac.  348. 

Statement  by  Mr.  Justice  PeckJuunt 

This  is  an  action  to  enjoin  the  payment 
of  certain  taxes  levied  upon  proper^  ^^S 
longing  to  the  appellees  (plaintiffs  below)  8 
and* situated  in  an  Indian  reservation* 
within  the  territory  of  Oklahoma.  The  ap- 
pellee, Hite,  resides  in  the  Ponca  and  Otoe 
Indian  reservation  within  that  territory; 
the  Stafford  Land  &  Cattle  Company  is 
a  corporation  organized  under  the  laws  of 
the  state  of  Texas  and  doing  business  in  the 
above-named  territory;  and  the  101  Live 
Stock  Cattle  Company  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Kan- 
sas. The  appellees,  severally,  owned  larsa 
numbers  of  cattle  which  were  grazing  m 
the  Indian  reservation,  and  they  were  as- 
sessed therein  for  purposes  of  taxation  by 
the  taxing  officer  of  Noble  county,  to  which 
such  reservation  had  been  attached  for  ju- 
dicial purposes.  The  reservation  is  with- 
out the  boundaries  of  Noble  county  and  ia 
not  within  those  of  any  organized  county 
of  the  territory,  and  it  comprises  land  owned 
and  occupied  by  Indian  tribes,  consisting 
principally  of  wild,  unimproved,  and  unal- 
lotted land  used  for  grazing  piirposes.  The 
reservation  was  duly  attached  to  the  county 
of  Noble  for  judicial  purposes  by  order  of 
the  supreme  court  of  the  territory,  pur- 
suant to  the  provisions  of  §  9  of  the  act  or-, 
ganidng  the  territosy,  approved  May  2/ 
1800  (26  Stat  at  L.  81,  86,  chap.  182).       ' 

By  art  6,  chap.  43,  Session  Laws  of  Ok* 
lahoma,  1895,  it  is  provided: 

"That  8  13,  art  2,  chap.  70,  of  th«  Oklft- 
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homa  statutes  relating  to  revenue,  be  and 
the  same  is  hereby  amended  so  as  to  read  as 
follows:  S  13.  That  when  any  cattle  are 
kept  or  grazed,  or  any  other  personal  prop- 
erty is  situated  in  any  unorganized  coun- 
try, district  or  reservation  of  this  territory, 
then  such  property  shall  be  subject  to  tax- 
ation in  the  organized  county  to  which  said 
country,  district  or  reservation  is  attached 
for  judicial  purposes,  and  the  board  of 
county  commissioners  of  the  organized  coun- 
ty or  counties  to  which  such  unorganized 
country,  district  or  reservation  is  attached 
shall  appoint  a  special  assessor  each  year, 
whose  duty  it  shall  be  to  assess  such  prop- 
erty thus  situated  or  kept;  such  special  as- 
sessor shall  have  all  the  powers  and  be  re- 
quired to  perform  all  the  duties  of  a  town- 
snip  assessor,  and  shell  give  a  similar  bond 
and  take  the  same  oath  as  required  of  such 
»•  township  assessor,  and  receive  the  same  fees 
JJ  as  a  township  assessor,  and  the  officer  whose 
•  duty  •it  shall  be  to  collect  the  taxes  in  the 
oi^nized  county  to  which  such  country,  dis- 
trict or  reservation  is  attached  shall  collect 
the  taxes,  and  is  vested  with  all  the  powers 
which  he  mav  exercise  in  the  organized 
county,  and  his  official  bond  shall  cover 
cuch  taxes,"  etc 

In  1899  (p.  218,  Session  Laws),  the  Ok- 
lahoma legislature  passed  an  act  which  pro- 
vided— 

"That  from  and  after  the  passage  and  ap- 
proval of  this  act  no  taxes  shall  be  assessed, 
levied  or  collected  in  any  unorganized  coun- 
txy,  district  or  reservation  which  shall  be 
or  which  may  hereafter  be  attached  to  any 
county  for  judicial  purposes,  except  taxes 
for  the  territorial  and  court  funds.  All  acts 
and  parts  of  acts  in  conflict  herewith  are 
hereby  repealed.'* 

The  tax  assessor  of  Noble  county  being  of 
opinion  that  the  law  of  1899  was  void  for 
reasons  hereafter  stated,  proceeded  to  assess 
for  taxation  under  the  act  of  1895,  supra, 
the  cattle  of  the  appellees  which  were  graz- 
ing in  the  Indian  reservation,  instead  of  as- 
sessing such  property  for  territorial  and 
court  funds  only,  as  provided  for  in  th'^  act 
of  1899.  The  assessment  for  all  purposes 
was  at  the  rate  of  26.2  mills  on  the  dollar 
of  valuation,  divided  as  follows:  For  ter- 
ritorial purposes  6.2  mills,  for  court  pur- 
poses 3  mills,  for  salaries  6  mills,  for  road 
and  bridge  fund  2  mills,  for  sinking  fund  4 
mills,  for  poor  and  insane  1  mill,  for  sup- 
plies 2  mills,  for  county  school  fund  2  mills, 
and  for  contingent  purposes  1  mill,  making 
a  total  of  26.2  mills.  If  the  assessment  had 
been  for  territorial  and  court  purposes  only 
it  would  have  been  at  the  rate  of  8.2  mills 
on  the  dollar  of  valuation. 

The  appellees  insisted  that  the  taxing  of- 
lloer  had  no  right  to  assess  them  upon  their 
property  in  the  reservation  at  any  greater 
rate  than  8.2  mills  for  territorial  and  court 
purposes,  as  provided  for  by  the  act  of  1899, 
while  the  appellants  contended  that  the  act 
of  1899  was  void,  and  that  the  tax  assessor 
had  the  power,  and  it  was  his  duty  under 
the  act  of  1895,  to  assess  the  property  of 
the  appellees  situated  in  the  reservation,  for 


all  purposes;   or,  in  other  words,  for  the 
whole  26.2  mills. 

The  trial  court  held  in  favor  of  the  tax 
officials  and  dismissed  the  petition  of  the^ 
appellees,  but  upon  appeal  the  judgment  of  g 
^dismissal  was  reversed  by  the  territorial  su-  • 
preme  court  and  the  tax  declared  invalid  for 
more  than  8.2  mills,  assessed  for  territorial 
and    court    purposes.     The  tax  authorities 
have  brought  the  case  here  by  appeaL 

Messrs.  Horace  Speed,  WiiUam  J. 
Hughss,  and  William  B,  Harr  for  appel- 
lants. 

Messrs.  Heavy  £•  Aep,  8.  H.  Harris,  and 
W.  L.  Barnum  for  appellees. 

Mr.  Justice  Peekhani,  after  nuiking  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

If  the  statute  of  1899,  limiting  the  right 
of  assessment,  is  valid,  it  follows  that  the 
judgment  of  the  supreme  court  of  the  ter- 
ritory, setting  aside  an  assessment  for  more 
than  such  limited  amount,  must  be  affirmed. 
But  it  is  urged  that  the  act  of  1899  is  void, 
and  that,  being  void,  the  taxing  officer  was 
justified  and  required  by  the  act  of  1896  to 
make  the  assessment  he  did.  The  grounda 
upon  which  the  appellants  base  tiielr  claim 
that  the  act  of  1899  is  invalid  rest  upon 
the  provisions  of  §  6  of  the  organic  act»  ap- 
proved May  2,  1890  (26  Stat,  at  L.  81,  chap. 
182),  and  upon  §  1  of  the  act  approved  July 
30,  1886  (24  Stat,  at  L.  170,  chap.  818). 

That  portion  of  the  6th  section  of  the  act 
of  May  2,  1890,  material  to  the  present  in- 
quiry, reads  as  follows: 

"That  the  legislative  power  of  the  terri- 
tory shall  extend  to  all  rightful  subjects  of 
l^islation  not  inconsistent  with  the  Consti- 
tution and  laws  of  the  United  States,  but 
no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil;  no  tax  shall 
be  imposed  upon  the  property  of  the  United 
States,  nor  shall  the  lands  or  other  property 
of  nonresidents  be  taxed  higher  than  the 
lands  or  other  property  of  residents,  nor 
shall  any  law  be  passed  impairing  the  right 
to  private  property,  nor  shall  any  unequal 
discrimination  be  made  in  taxing  different 
kinds  of  property,  but  all  property  subject 
to  the  taxation  shall  be  taxed  in  proportion 
to  its  value.'* 

§  1  of  the  act  approved  July  30,  1886  (24  ^ 
Stat,  at  L.  170,  chap.  818),  provides:  5 

"That  the  legislatures  of  the  territories? 
of  the  United  States  now  or  hereafter  to  be 
organized  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  eases, 
that  is  to  say: 

"For  the  assessment  and  collection  of 
texes  for  territorial,  county,  township  or 
road  purposes." 

The  main  objection  offered  to  the  act  of 
1890  is  that  it  results  in  a  violation  of  the 
rule  of  uniformity  which,  as  appellante  al- 
lege, must  exist  in  the  same  taxing  district 
with  reference  to  the  same  kind  of  proper- 
ty. The  appellante  contend  that  the  Indian 
reservation  is,  for  texing  purposes,  a  part 


1908. 


POSTER  ▼.  PRYOR. 


tm 


of  the  county  of  Noble,  and,  therefore,  part 
of  tiie  same  taxing  district  as  that  county, 
and  that  the  taxation  under  the  act  of  1899, 
for  that  reaaon,  violates  the  rule  of  uniform- 
ity above  referred  to.  As  a  basis  for  the 
contention  that  it  is  the  same  taxing  dis- 
trict, it  is  maintained  that  the  order  of  the 
supreme  court  made  by  virtue  of  8  9,  of  the 
act  of  1890,  attaching  the  reservation  to  No- 
ble county  for  judicial  purposes,  made  it  a 
part  of  the  judicial  district  of  that  county, 
and  that  the  subsequent  act  of  the  legisla- 
ture in  substance  placed  the  reservation  un- 
der the  general  taxing  jurisdiction  of  Noble 
county,  and  therefore  made  it  a  part  of  the 
same  taxing  district,  and,  being  a  part  of 
the  same  district,  the  personal  property  in 
the  reservation  must  be  taxed  at  the  same 
rate,  and  for  all  the  purposes  that  personal 
property  is  taxed  in  the  organized  county 
of  Noble. 

It  must  be  remembered  at  the  outset  that 
the  reservation  was  never  any  part  of  Noble 
county,  for  the  legislature  had  no  power 
to  make  it  such.  Thomas  v.  Oay,  169  U.  S. 
264,  275,  42  L.  ed.  740,  744,  18  Sup.  Ct. 
Rep.  340.  It  was,  as  its  name  implies,  a 
reservation  set  apart  by  the  general  govern- 
ment as  a  home  for  the  Indians,  and  as  such 
it  formed  no  part  of  any  organized  county. 
Although,  by  reason  of  the  act  of  1895,  the 
personal  property  in  the  reservation  waa 
subject  to  taxation  in  the  organized  county 
to  which  it  was  attached  for  judicial  pur- 
poses, but  of  which  it  formed  no  part,  yet 
that  act  did  not  thereby  make  the  reserva- 
tion a  part  of  the  same  taxing  district  as 
othe  county.  The  act  of  1895  (and  that  of 
g  1699)  reached  for  taxation  the  owners  of 
•  cattle,  or  any  other  personal  property  sit- 
uated in  the  reservation,  and  that  was  the 
full  effect  of  each  act  All  other  property 
than  above  described  was  left  untouched, 
and,  we  assume,  could  not  have  been  taxed 
if  owned  by  Indians,  by  reason  of  the  treat- 
ies or  agreements  under  which  the  reserva- 
tion was  set  apart  for  the  use  of  such  In- 
dians. The  right  of  taxation  in  the  reser- 
vation was  not  as  full  and  entire,  even  un- 
der the  act  of  1896,  aa  it  is  in  an  organ- 
ized county;  This  is  a  most  important,  if 
not  conclusive,  distinction,  between  the  or- 
ganized county  and  the  reservation,  when 
eonsidering  whether  one  and  the  same  tax- 
ing district  has  been  created  by  legislation 
which  does  not  in  terms  purport  to  create 
it.  That  legislation  was  only  for  the  pur- 
pose of  thereby  reaching  for  taxation  a  cer- 
tain class  of  property  in  the  reservation,  and 
the  whole  balance  that  was  in  the  reserva- 
tion was  left  untouched.  What  is  there  in 
such  legislation  which  necessarily  creates  a 
single  taxing  district,  within  whic^  all 
property  must  be  taxed  alike  T 

Then,  too,  the  property  under  the  act  of 
1805  waa  assessed  by  a  separate  officer,  and 
although  the  same  officer  who  collected  the 
taxes  in  the  organized  county  was  author- 
ized and  requir^  to  collect  the  taxes  in  the 
rcscr\'ation.  yet  that  fact  did  not  make  it 
part  of  the  same  taxing  district  so  as  to 
ptvrent  the  l^palature   from    altering   the 


proportion  of  the  taxes  which  the  owner  of 
property  in  the  reservation  should  be  liable 
to  pay  as  compared  with  the  owner  of  prop- 
erty in  the  organized  county  to  which  it  was 
attached  for  certain  purposes  only.  It  was 
simply  a  convenient  method  of  collecting  the 
taxes  on  property  in  the  reservation;  but 
the  legislature  was  not  thereby  prevented 
from  exercising  the  right  to  recognize  the 
difference  between  property  situate!  within 
an  organized  county  and  that  which  was  sit- 
uated in  a  reservation,  and  to  make  a  dif- 
ference in  the  rate  of  taxation  in  the  two 
cases.  If  a  separate  taxing  district  was  not 
created  under  the  act  of  1895,  still  less  can 
it  be  contended  that  one  was  created  by  the 
act  of  1809,  which  enacted  a  different  rat« 
of  taxation  than  prevailed  in  Noble  county. 

Even  the  assessment  of  the  same  amount^ 
of  taxes  and  their  collection  by  the  sameS 
officers  that  acted  for  the  organized*eounty* 
would  not  necessarily  render  the  reservation 
part  of  the  same  taxing  district  as  the  or- 
ganized county.  The  material  and  import- 
ant fact  remains  that  the  reservation  is  no 
part  of  the  county,  but  is  a  totally  diatinct 
and  separate  domain,  set  apart  for  a  home 
for  Indians  under  the  care  and  custody  of 
the  general  government,  and  that  taxation 
therein  is  permitted  only  to  a  limited  ex- 
tent and  upon  certain  kinds  of  property, 
not  including  Indians  or  their  prepay ;  and 
the  imposition  and  collection  of  those  taxes 
which  are  permitted  do  not  thereby  render 
the  reservation  a  part  of  the  same  taxing 
district  as  the  organized  coimty  to  which 
it  is  attached  for  judicial  purpose.  The 
difference  between  the  two  domains,  the  rea- 
ervation  and  the  organized  county,  is  rad* 
ical  and  wide.  The  lands  in  the  former  are^ 
as  we  have  said,  mostly  wild  and  unculti- 
vated and  used  principally  for  grazing  pur- 
poses, and  the  domain  is  the  home  of  a  dif- 
ferent and  distinct  race  from  that  occupying 
the  organized  county,  the  inhabitants  ol 
which  are  of  civilized  races,  following  the 
customs  of  civilized  life,  and  in  almost  ev« 
eiything  differing  from  their  Indian  neigh- 
bors. Property  therein  is  clearly  very  £f- 
ferently  placed  than  the  same  kind  in  an  or- 
ganized county.  Those  who  live  and  own 
property  in  an  organized  county  receive 
more  benefit  from  the  taxes  levied  for  gen- 
eral purposes  than  do  the  owners  of  prop- 
erty located  in  a  reservation.  The  act  of 
1899  makes  certain  personal  property  in  the 
reservations  bear  its  proportion  of  the  bur- 
dens of  taxation  for  territorial  and  court 
purposes,  from  which  such  property  derives 
some  benefit.  The  owners  of  such  personal 
property  can  derive  very  little,  if  any,  ben- 
efit from  the  taxes  raised  for  other  purpoeea 
than  those  just  mentioned.  There  is  no 
township  government  existing  there;  no  pro- 
vision for  the  organization  of  school  and 
road  districts  or  for  the  establishment 
of  other  municipal  governments,  and  hence 
it  may  be  seen  tnat,  even  assuming  the  pow- 
er of  the  legislature  to  tax  for  all  such  pur- 
poses at  the  same  rate  as  in  an  organized 
county,  and  to  provide  for  the  collection  and 
payment  of  such  taxes  into  the  county  trea»* 
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ury  for  disbursement  for  county  purposes, 
M  yet  still  the  injustice  of  such  a  rate  of  taxa- 
{Jtion  would  naturally  appeal  to  the  legisla- 

•  ture  and  result  in*  some  l^slation  of  the 
kind  passed  in  1890.  The  territorial  legis- 
lature ha3  evidently  recognized  that  fact 
and  enacted  that  statute  in  consequence. 

All  this  goes  to  show  the  legislature  never 
intended  to  create  a  single  taxing  district 
of  an  organized  county  and  a  reservation 
composed  of  such  different  materials.  As 
further  evidence  of  the  substantial  differ- 
ence between  the  two  places,  attention  is 
called  to  the  fact  that  tne  general  laws  pro- 
viding for  taxation  in  an  organized  county 
do  not  authorize  such  taxation  in  a  reserva- 
tion, even  after  it  has  been  attached  to  a 
county  for  judicial  purposes.  There  must 
be  special  legislative  authority  for  it.  Wag- 
oner V.  Evans,  170  U.  S.  688,  592,  42  L.  ed. 
1154,  1156,  18  Sup.  a.  Rep.  730. 

Whether  the  legislature,  by  the  act  of 
1897,  providing  the  method  of  thereafter 
making  assessments  in  townships  by  means 
of  one  assessor  for  each  county,  did  thereby 
repeal  the  provision  in  the  act  of  1895,  in 
relation  to  a  special  assessor  for  the  In- 
dian reservations,  we  do  not  determine,  be- 
cause, even  if  such  were  the  case;,  and  the 
assessor  for  the  county  were  the  one  to  make 
the  assessment  in  the  reservations  also,  the 
mere  fact  of  the  change  of  the  officer  who 
was  to  make  the  assessment  did  not  on  that 
account  make  a  reservation  part  of  the 
same  taxing  district  as  the  county  to  which 
it  was  attached  for  judicial  purposes,  wiUi- 
in  the  meaning  of  the  rule  requiring  uni- 
formity of  taxation  within  the  same  taxing 
district,  assuming  such  rule  to  apply  to  the 
territory  named. 

The  foundation  of  the  rule  which  may  be 
said  generally  to  obtain,  that  there  shall  be 
uniformity  in  taxation  of  the  same  kind  of 
property  in  the  same  taxing  district,  rests 
on  the  assumption  that  in  such  district  the 
circumstances  regiirding  the  property  to  be 
taxed  are  ordinarily  the  same  in  substance, 
although  there  may,  and  necessarily  must 
be,  some  differences  as  to  the  extent  to  which 
the  different  owTiers  of  property  may  be  ben- 
efited by  the  taxes  collected  thereon,  and  it 
is  to  be  assumed  that  an  alteration  as  to 
rate  would  work  an  unjust  and  illegal  dis- 
crimination in  taxing  property  situated 
alike.  When  the  difference  is  deep  and  rad- 
ical between  the  two  domains  in  which  the 
Msame  kind  of  property  may  be  situated,  the 
JJlaw  which  makes  them  one  district  for  tax- 

•  ation,  so  that  all  the  property*of  the  same 
kind  in  the  same  district  must  be  taxed 
alike,  and  no  reasonable  distinction  be  per- 
mitted, must  itself  be  so  plain  and  urgent 
that  no  other  intention  can  be  suggested.  No 
■uch  case  is  now  before  us. 

It  is  true  the  taxation  in  the  reservation 
under  the  act  of  1895  was  for  all  purposes, 
and  this  court  held  that  the  act  was  not  for 
that  reason  an  illegal  exercise  of  l^^uia- 
tive  power.  It  was  recognized  that  there 
were  differences  in  the  amount  of  benefits 
derived  from  such  taxation  by  the  organ- 
ised county  as  compared  with  the  reservar 


tion,  but  it  was  not  thought  that,  for  that 
reason,  the  law  was  invalid.  Thomas  v. 
Oay,  109  U.  S.  204,  275,  42  L.  ed.  740,  744, 
18  Sup.  Ct.  Rep.  340.  It  was  a  matter  of 
l^islative  discretion  with  which  the  courts 
had  in  general  no  concern. 

It  has  not,  however,  been  held  that  the 
legislature  could  not  recognize  the  difference 
in  circumstances  and  provide  for  a  different 
rate  of  taxation  for  property  in  the  reserva- 
tion from  that  levied  on  property  in  the  or- 
ganized county  to  which  the  reservation  was 
attached  for  judicial  purposes.  The  power 
to  make  this  distinction  does  not  depend 
upon  the  existence  of  a  separate  officer  to 
assess  or  to  collect  the  tax. 

If  it  required  special  legislative  authority 
to  tax  at  all,  how  can  it  reasonably  be  main- 
tained by  the  taxing  officer  that  the  act 
which  provides  for  the  taxation,  althou^  at 
a  reduced  rate,  is  illegal?  And  if  an  act 
were  once  passed  which  authorized  the  same 
rate  of  taxation  as  in  the  organized  county, 
could  not  the  legislature  re^^eal  iti  And  if 
it  could  repeal,  why  could  it  not  modify  it 
by  reducing  the  rate  of  taxation,  although 
not  totally  exempting  property  from  all  tax- 
ation T  If  the  legis&ture  had  repealed  the 
act  of  1895,  and  had  passed  no  other,  there 
plainly  would  be  in  that  case  no  law  for  tax- 
ing the  property  in  the  reservation.  If  sub- 
sequently it  passed  an  act  for  the  taxation 
of  such  property  at  a  reduced  rate  from 
that  existing  in  the  organized  county,  it 
could  not  be  said  there  was  any  exemption 
from  taxation,  but,  on  the  contrary,  it 
would  be  the  case  of  an  act  providing  for 
taxation. 

The  only  answer  made  by  the  appellants 
is  the  assumed  fact  that  all  property  of  the 
same  kind  in  the  same  taxing  district  of  this^ 
territory    must,    in    all    circumstances,    beg 
taxed  at  the* same  rate  or  must  be  wholly* 
exempted,  and  that  no  discrimination  can, 
in  any  event  or  under  any  circumstances, 
be  permitted;  otherwise  there  is  a  discrim- 
ination which  is  illegal.    But  if  it  be  not  in 
the  same  taxing  disti-ict  the  reasoning  fails, 
even  if  otherwise  good. 

The  recognition  by  the  legislature  of  the 
difference  in  the  situation  between  Noble 
county  proper  and  the  Indian  reservation  at- 
tached to  it  for  judicial  purposes,  and  the 
taxation  of  the  property  m  the  latter  at  a 
different  rate  from  that  in  the  county,  may 
be  upheld  upon  the  same  principle  as  in  the 
case  of  general  city  taxation,  where  the 
whole  of  the  city  is  first  assessed  equally  as 
a  taxing  district  and  then  the  more  compact 
portions  thereof  are  assessed  at  a  greater 
rate  and  required  to  pay  a  greater  propor- 
tionate share  of  the  expense  of  the  city  gov- 
ernment, because  of  the  fact  of  the  grater 
proportionate  protection  and  benefit  afforded 
by  the  police  and  fire  departments  and  other 
like  matters,  to  the  portions  of  the  city  thus 
subjected  to  greater  taxation. 

Cooley,  in  his  work  on  Taxation  (p.  118), 
affirms  the  validity  of  such  legislation,  and 
refers  in  a  note  (3)  to  cases  which  estab- 
lish 11^  and  he  dissents  from  the  view  taken 
by  the  Wisconsin  court  in  Knowlton  v.  Rotik 
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County,  0  Wi«.  410,  421.  Where  the  differ^ 
ence  between  the  different  portions  of  ter- 
ritory is  plain  and  palpable,  the  right  of  the 
legislature  to  recognize  that  difference  and 
to  provide  for  a  difference  in  taxation  can- 
not be  denied  without  imposing,  as  said  by 
Judge  Cooley,  restraints  upon  the  constitu- 
tional power  of  the  legislature  which  can- 
not in  reason  be  justified.  Whether  there  is 
such  a  difference  would  generally  be  for  the 
legislature  to  determine,  although  we  would 
not  say  that  the  courts  could  not  in  any 
possible  state  of  facta,  review  that  determin- 
ation. In  the  case  before  us  the  legislative 
act  providing  for  this  difference  in  taxation 
amonfits,  in  itself,  to  a  provision  for  a  differ^ 
ent  taxing  district  within  the  principles  just 
stated,  and  certainly  no  one  would  say  that 
it  was  not  a  most  reasonable  and  just  recog- 
nition of  a  plain  difference  in  circumstances, 
whieh  ought  to  lead  to  a  difference  in  the  pro- 
10  portion  of  taxation  between  the  two  places. 
S  Whether  the  proper  officer  made  the  as- 
*  sessment  or  not  is*immaterial  in  this  case. 
The  defendants  in  error  have  not  only  not 
appealed  from  the  decree  of  the  supreme 
court,  but  they  have  paid  the  taxes  assessed 
for  the  purposes  mentioned  in  the  act  of 
1809,  ana  do  not  seek  to  recover  them  back 
in  this  case,  and  the  question  is  of  no  con- 
sequence to  them. 

In  the  view  we  take  of  the  case  we  an 
tmable  to  see  that  any  provision  of  the  act 
of  Congress  of  1890,  organizing  the  terri- 
toiy,  or  the  other  act  of  1886,  in  regard  to 
territories  then  or  thereafter  to  be  organ- 
ized, has  been  violated  by  the  territorial 
act  of  1809,  and  the  judgment  of  the  Buh 
jn-eme  Court  of  Oklahoma  is  therefore  of- 
firmed. 

(189  U.  8.  248) 

GEORGE  0.  RANKIN,  Receiver,  cte.,  Plff. 
in  Err,, 

V. 

FIDELITY  INSURANCE,  TRUST  A  SAFB 
DEPOSIT  COMPANY. 

Vational  hanke — personal  liahility  of  «/Uir»- 
holder — when  pledgee  liahle  as  oumer-^ 
evidence — province  of  court  and  jury, 

1.  A  pledgee  of  national  bank  stock  which  be 
took  as  collateral  security  for  a  loan  is  not 
chargeable  with  the  personal  liability  for  the 
debts  of  the  bank  imposed  on  "shareholders'* 
by  U.  S.  Rev.  Stat.  |  6161  (U.  8.  Comp.  Stat. 
1901,  p.  8466),  nnless  he  has  either  become 
the  owner  of  the  shares  In  fact,  or  has  held 
himself  out  to  be  the  owner,  and  thereby 
estopped  himself  to  deny  his  personal  Usp 
bility  as  such. 

9.  A  memorandum  made  by  the  assignee  of  a 
pledgeor  of  national  bank  stock,  without  the 
knowledge  or  acquiescence  of  the  pledgee,  to 
the  effect  that  such  stock  had  been  converted 
by  the  latter  and  did  not  sell  for  enough  to^ 
pay  the  debt  for  which  It  was  pledged,  Isi 
Inadmissible  In  evidence  on  the  Issue  whether 
such  pledgee  had  become  the  owner  of  the 
Aares,  and  as  such  chargeable  with  the  per- 
sonal liability  of  the  shareholders,— especial- 


ly where  such  memorandum  was  obviously 
untrue,  as  the  stock  had  never  been  sold. 

8.  Whether  a  pledgee  of  national  bank  stock 
Is  estopped  to  deny  his  personal  liability  as 
a  shareholder  by  speaking  of  himself  as  hold- 
ing or  owning  the  stock,  in  letters  to  the 
oflflicers  of  the  bank,  who  understood  per> 
fectly  the  capacity  in  which  such  stock  was 
retained,  Is  a  question  for  the  Jury. 

4.  A  pencil  memorandum  in  the  stock  ledger 
of  a  national  bank,  at  the  top  of  an  account 
with  the  person  to  whom  certain  pledged 
shares  of  stock  had  been  transferred  at  the 
request  of  the  pledgee,  which  consists  merely 
of  the  name  of  the  latter,  with  whom  the 
correspondence  in  regard  to  such  account  was 
carried  on,  is  inadmissible  in  evidence  on 
the  issue  whether  such  pledgee  had  become 
the  owner  of  the  stock  and  was  chargeable 
with  the  personal  liability  of  a  shareholder. 

6.  A  case  which  turns  upon  the  proper  con- 
clusions to  be  drawn  from  a  commercial  cor- 
respondence, in  connection  with  other  facts 
and  circumstances.  Is  properly  referred  to  a 
Jury,  although  the  construction  of  written 
Instruments  is  ordinarily  a  question  for  the 
court. 


[  1.  See  Banks  and  Banking,  vol.  6,  Cent  Dig. 
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Argued  February   26,   27,   190S.     Decided 
April  6,  190S. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which  afl&rmed  a  Judg- 
ment of  the  Circuit  Court  for  the  Eiasteni 
District  of  Pennsylvania  entered  upon  a  ver^ 
diet  for  the  defendant  in  an  action  to  re- 
cover an  assessment  upon  shareholders  in  a 
national  bank.    A/firmed. 

See  same  case  below,  46  0.  0.  A.  609.  108 
Fed.  475. 

Statement  by  Mr.  Justice  Browns  J 

*  This  was  an  action  at  law  by  the  receiver  * 
of  the  Keystone  National  Bank  of  Erie, 
Pennsylvania,  against  the  defendant  com- 
pany, as  the  actual  owner  and  holder  of 
172y,  shares  of  the  capital  stock  of  the 
bank,  standing  upon  its  books  in  the  name 
of  one  William  W.  Hand,  to  recover  an  as- 
sessment upon  the  shareholders  ot  100  per 
cent  made  l^  the  Comptroller  of  the  Cur- 
rency pursuant  to  Rev.  Stat.  S  6151  (U.  8. 
Comp.  SUt.  1901,  p.  3466). 

The  facts  of  the  case  are  substantially  as 
follows:  On  November  15,  1890,  Delama- 
ter  &  Co.,  a  banking  firm  of  Meadville,  Pa., 
borrowed  $15,000  of  defendant  company,  in 
renewal  of  prior  loans,  giving  therefor  their 
note  for  sixty  days,  and  as  collateral  se- 
curity deposited  230  shares  of  the  capital 
stock  of  the  Keystone  National  Bank  of  the 
par  value  of  $100  per  share,  standing  in  the 
name  of  the  individual  members  of  the 
firm.  The  shares  were  valued  at  the  time 
at  par,  $23,000;  the  bank  was  in  good 
credit,  and  for  twenty-seven  years  had  regu- 
larly, and  was  then  paying,  semiannual  divi- 
dends. With  its  certificates  of  stock  thus 
deposited,  powers  of  attorney  signed  by  the 
individual  holders  of  the  stock  were  also  de- 
livered to  the  defendant.  These  documents 
empowered   the  defendant  to^transfer  tfas 
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■hares — the  name  of  the  transferee  and  the 
attorney  being  blank. 

Twenty  days  thereafter,  and  on  December 
5,  1890,  Delama/^r  &  Co.  failed  and  made  a 
general  assignment  for  the  benefit  of  their 
creditors,  and  on  December  17,  defendant 
having  received  notice  of  the  assignment, 
wrote  to  the  assignees  declining  to  renew  the 
note,  but  ofTering  to  anticipate  its  payment 
and  return  the  collaterals.  It  seems  the 
assets  of  Delamater  &  Co.  were  insufficient 
for  this  purpose. 

On  January  10,  1891,  defendant  sent  to 
the  Keystone  National  Bank  of  Erie  the 
original  certificates,  deposited  as  collateral, 
and  requested  the  bank  to  transfer  the 
shares  to  William  W.  Hand,  a  clerk  in  the 
•employ  of  the  defendant.  Three  days  later, 
«nd  on  January  13,  the  bank  paid  a  semi- 
annual dividend  of  2  per  cent,  but  it  does 
sot  appear  who  received  this  dividend, 
ivhich  proved  to  be  the  last  one  paid  by  the 
tiank.  The  transfer  was  made  on  the  books 
•of  the  bank,  and  new  certificates  issued  in 
the  name  of  Hand,  dated  January  15,  1891, 
and  were  transmitted  by  the  bank  to  the 
«ompany,  which  acknowledged  receipt  of 
tlie  stock,  and  stated  that  it  would  like  to 
have  a  bid  for  the  stock  "if  you  know  of  a 
purchaser."  Hand  signed  the  transfer  in 
olank  on  the  back  of  tnese  certificates,  and 
in  that  form  they  were  retained  by  the  de- 
fendant. There  was  no  receipt  for  the  cer- 
tificates except  a  memorandum  in  the  hand- 
writing of  the  clerk  on  the  stub  of  the  stock 
book:  "Sent  to  the  Fidelity  Insurance, 
Trust,  and  Safe  Deposit  Company,  Phila- 
delphia, Penn.,  1/17/91." 

Fourteen  months  thereafter,  and  on 
March  16,  1892,  the  Comptroller  of  the  Our- 
rency,  flndinff  that  the  capital  of  the  bank 
was  impaired,  ordered  an  assessment  of  25 
per  eent  on  the  capital  stock  to  make  good 
the  deficiency.  The  assessment  upon  these 
shares  amounted  to  $5,760.  This  amount 
was  paid  by  the  defendant  and  charged  on 
its  books  to  Delamater  &  Co.  as  an  addi- 
ttonal  advance.  Its  check  was  sent  to  the 
bank  in  a  letter  signed  by  Mr.  Hand. 

On  December  22,  1892,  pursuant  to  Rev. 
Stat  §  5143  (U.  S.  Comp.  Stot.  1901, 
p.  8463),  and  with  the  approval  of  the 
ifOnmptroller  of  the  Currency,  the  capital 
i|0lodc  of  the  bank  was  reduced  from  $250,- 
•  000  to  $160,000,*divided  into  1,500  shares 
of  $100  each.  Thereupon,  and  on  January 
24,  1893,  the  defendant  sent  to  the  bank  the 
certificates  for  230  shares,  and  on  February 
7  received  the  certificates  in  the  name  of 
Hand,  for  172ya  shares,  being  the  reduced 
number.  Hand  signed  a  transfer  in  blank 
on  the  back  of  the  certificates,  and  in  that 
form  they  remained  in  the  possession  of  the 
defendant.  On  March  20,  1894,  the  vice 
president  of  the  defendant  company  ad- 
dressed a  letter  to  the  bank,  stating  that  the 
company  held  172V^  shares  of  the  stock 
xegistered  in  the  name  of  W.  W.  Hand,  and 
leanesUng  a  copy  of  their  last  statement 
aiM  any  other  information  regarding  the 
bnsiaess  of  the  bank,  and  as  to  whether 
there  wave  any  sales  of  stock,  saying  "We 


would  like  to  sell  our  holdings,  if  marked 
able."  No  reply  being  received  to  this  let- 
ter, the  defendant  company  repeated  its  sub- 
stance in  another  letter  of  April  4,  stating 
that  "as  we  have  a  loan  of  $22,000  depend- 
ing upon  the  value  of  172V^  shares,  we  d^ 
sire  the  above  information."  Several  other 
letters  were  written  to  the  same  purport. 

On  June  20,  1897,  the  Keystone  National 
Bank  closed  its  doors,  on  July  26,  the  Comp- 
troller of  the  Currency  apoointed  a  receiver, 
and  on  November  3  orderea  an  assessment  of 
100  per  cent  on  the  stockholders.  Where- 
upon this  action  was  brought  to  recover  an 
assessment  of  $17,500  on  the  shares  regis- 
tered in  the  name  of  Hand. 

The  case  was  tried  before  a  jury,  and  the 
question  submitted  to  them  "whether,  before 
this  Keystone  National  Bank  failed,  the  de- 
fendant company,  the  Fidelity  Trust  Com- 
pany of  this  city,  was  the  real  owner  of 
these  shares  of  stock,  or  whether  it  contin- 
ued to  be  the  pledgee  of  the  stock, — ^whether 
the  stock  had  become  theirs  in  the  sense  in 
which  we  use  in  ordinary  speech  the  word 
'owner,'  or  whether  it  had  be«n  continued  to 
be  pledged  to  them  as  collateral  security  for 
the  payment  of  the  note  which  has  been  of* 
fered  in  evidence." 

Upon  the  issue  thus  submitted  the  jury 
returned  a  verdict  for  the  defendant,  upon 
which  judgment  was  entered,  and  the  ease 
taken  to  the  circuit  court  of  appeals  upon 
writ  of  error.  That  court  affirmed  the 
judgment.     46  C.  G.  A.  509,  108  Fed.  475.e 

ei 
^Mr,  Asa  W.   Waters  for  plaintiff  in* 
error. 

Mr.  Biohard  O.  Dale  for  defendant  in 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

There  being  but  little  conflict  in  the  testi- 
mony as  to  the  actual  facts,  the  question 
really  is  whether  the  court  should  have  sub- 
mitted the  case  to  the  jury,  or  instructed  a 
verdict  for  the  plaintiff. 

By  Rev.  Stat.  §  5151  (U.  S.  Comp.  SUt. 
1901,  p.  3465),  "  the  shareholders  of  every 
national  banking  association  shall  be  held 
individually  responsible,  equally  and  rata- 
bly, and  not  one  for  another,  for  all  eon* 
tracts,  debts  and  engagements  for  such  as- 
sociation to  the  extent  of  the  amount  of 
their  stock  therein,  at  the  par  value  thereof, 
in  addition  to  the  amount  invested  in  such 
shares;"  and  by  §  5234  (U.  S.  Comp.  SUt. 
1901,  p.  3507),  the  receiver  may,  upon  order 
of  the  proper  court,  enforce  this  individual 
liability. 

Most  of  the  cases  arising  under  this  see- 
tion  have  turned  upon  the  question  whether 
defendant  was  in  fact  the  owner  of  the 
shares.  In  this  connection  the  following 
propositions  may  be  considered  as  settled: 

1.  That  liability  may  be  established  by 
allowing  one's  name  to  appear  upon  the 
books  of  the  corporation  as  owner,  though 
in  fact  he  be  only  a  pledgee.  PuUman  y. 
Upton,  96  U.  S.  328,  24  L.  ed.  818.  Nor 
ean  the  real  owner  exonerate  himself  from 
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responsibility  by  making  a  colorable  trans- 
fer  of  the  stock,  with  the  understanding 
thaty  at  his  request,  it  shall  be  retrans- 
lerred.  Oermanta  Nat,  Bank  y.  Case,  99 
U.  S.  628,  25  L.  ed.  448;  Botoden  ▼.  Joh4t' 
9on^  107  U.  8.  261,  «u5  nom,  Adams  ▼.  John- 
9on,  27  L.  ed.  386,  2  Sup.  Ct  Rep.  246; 
Btuart  y.  Hayden,  160  U.  S.  1,  42  L.  ed.  639, 
18  Sup.  Ot  Rep.  274. 

2.  Stockholders  of  record  are  liable  for 
unpaid  instalments,  though  in  fact  they 
may  haye  parted  with  their  stock,  or  held 
it  for  others.  Hawkins  y.  OlenUf  131  U.  S. 
319,  33  L.  ed.  184,  0  Sup.  Ct.  Rep.  730. 

3.  A  mere  pledgee,  howeyer,  wno  receiyea 
from  his  debtor  a  transfer  of  shares,  sur- 
renders the  certificate  to  the  bank  and  takes 

I.  out  new  ones  in  his  own  name,  in  which  he 
^is  described  as  "pledgee,"  and  holds  them 
?  afterwards  in  good  faith,  and  as*collateral 
security  for  the  payment  of  his  debt,  is  not 
subject  to  personal  liability  as  a  share- 
holder. Pauly  y.  State  Loan  A  T,  Co.  106 
U.  S.  600,  41  L.  ed.  844,  17  Sup.  a.  Hep. 
466.  But  it  is  otherwise  if  he  allow  his 
name  to  appear  on  the  book  as  owner,  or, 
being  the  owner,  makes  a  colorable  transfer 
of  the  stodc.  Oermanta  Nat.  BanJc  y.  CaaCf 
09  U.  S.  628,  25  L.  ed.  448. 

Three  cases  in  this  court  are  specially  per- 
tinent to  the  one  under  consideration,  and 
we  haye  little  more  to  do  than  to  point  out 
the  salient  facts  of  each  and  determine  by 
which  one  of  them  this  case  is  controlled. 

In  Qermania  Nat,  Bank  y.  Case,  99  U.  S. 
628,  26  L.  ed.  448,  it  appeared  that  the  Qer- 
mania Bank  lent  $14,000  to  the  firm  of 
Phelps,  McCulIough,  &  Co.,  who,  to  secure 
the  payment  of  the  loan,  pledged  to  the 
bank  100  shares  of  the  stock  of  the  Crescent 
City  Bank,  with  power,  on  nonpayment  of 
the  note,  to  dispose  of  the  stock  for  cash  at 

C*  lie  or  priyate  sale,  without  recourse  to 
1  proceedings.  At  the  same  time  a 
power  of  attorney  was  given,  authorizing  a 
transfer  of  the  stock  to  the  (Qermania  Bank. 
The  note  not  being  paid  at  maturity,  a 
transfer  was  made  to  the  Germania  Bank 
on  the  transfer  books  of  the  Crescent  City 
Bank.  The  stock  waa  subsequently  trans- 
ferred to  one  of  the  clerks  of  the  Germania 
Bank  with  an  understanding  between  him 
and  the  ofUccrs  of  the  bank  that  he  should 
retransfer  it  at  their  reauest.  It  was  held 
that,  not\vithstanding  tne  transfer  to  the 
clerk,  the  stock  remained  subject  to  the 
bank's  control;  that  the  transfer  was  made 
to  evade  the  liability  of  the  true  owners; 
and  that,  as  Phelps,  McCulIough,  &  Co.  had 
ceased  to  be  the  owners  of  the  stock,  the 
bank  was  liable.  The  liability  was  put  by 
the  court  upon  the  ground  that  the  stock 
was  transferred  to  the  Germania  Bank  upon 
the  transfer  books  of  the  Crescent  City 
Bank,  and  thereby  the  bank  became  subject 
to  the  liabilities  of  a  stockholder,  and  that, 
as  a  transfer  of  the  stock  to  its  clerk,  Wal- 
do, was  colorable,  it  had  not  exonerated  it- 
self from  that  liability. 

The  case  is  distinguishable  from  the  in- 
stant caBc  by  the  fact  that  the  stock  was 
actually  transfened  to  the  bank  upon  the 


transfer  books  of  the  Crescent  City  Bank, 
which  thus  appeared  as  owner,  and  that  thag 
subsequent  transfer  to  Waldo  was  merely  S 
*Oolorable.  There  waa  also  the  further  fa<%* 
that  the  Crescent  City  Bank  was  in  a  fail*' 
ing  condition  when  the  transfer  to  Wald» 
was  made,  and  there  was  no  reasonable  doubt 
that  the  defendanl^  Germania  Bank,  knew 
it,  and  made  the  transfer  to  escape  respon* 
sibility.  In  the  present  case  the  stock  wav 
neyer  transferred  to  the  defendant,  and  th» 
transfer  to  Hand  took  place  within  two- 
months  of  the  time  of  the  original  pledge,- 
when  the  Keystone  Bank  was  supposed  to* 
be  perfectly  solvent,  and  remained  so  for 
more  than  a  year  thereafter,  when  the  as- 
sessment of  26  per  cent  was  made,  the  bank 
continuing  in  business  until  June  20,  1897r 
more  than  six  years  after  the  transfer  to 
Hand. 

In  Anderson  y.  Philadelphia  Warehou39 
Co.  Ill  U.  S.  479,  28  L.  ed.  478,  4  Sup.  Ct. 
Rep.  526,  the  law  as  laid  down  in  the  prior 
case  was  somewhat  relaxed,  and  a  tend^ic^ 
manifested  to  look  more  closely  at  the  equi- 
ties. In  that  case  Blumcr  &  Co.  borrowed 
a  sum  of  money  from  the  defendant,  and  as 
security  for  the  loan  transferred  450  shares 
of  stock  of  the  First  National  Bank  of  AI- 
lentown  standing  in  the  name  of  one  Kern, 
a  partner  in  the  firm  of  Blumer  &  Co.,  on 
the  books  of  the  bank,  and  had  a  new  oerti* 
ficate  issued  in  the  name  of  one  Henry,  pres- 
ident of  the  defendant  warehouse  company* 
The  fact  of  the  transfer  of  this  stock  to  ita 
president  was  brought  to  the  attention  of 
lite  directors  of  the  warehouse  company, 
who  deemed  it  inadvisable  to  have  the  stodc 
stand  in  the  name  of  the  president,  and  it 
was  therefore  transferred  to  one  McCIoskoy,. 
a  porter  in  the  employ  of  the  company,  and 
irresponsible.  McCloskey  never  had  posses* 
sion  of  the  certificate,  and,  at  the  request  of 
the  warehouse  company,  gave  a  power  of 
attorney  for  the  sale  and  transfer  of  tha 
stock,  and  shortly  thereafter  died.  The 
stock  was  subsequently  transferred  to  one 
Ferris,  another  employee,  also  irresponsible. 
Dividends  were  regularly  paid  on  this  stock 
to  Kern,  and  the  warehouse  company  never 
acted  as  a  shareholder.  It  was  held  that, 
as  there  was  no  evidence  of  fraud  or  bad 
faith, — as  the  warehouse  company  was  never 
the  owner  of  the  stock,  and  never  held  itself 
out  as  such;  never  consented  to  a  transfer 
of  the  stock  on  the  books;  never  claimed 
dividends,  or  acted  as  a  shareholder,  or  ever^ 
pretended  to  be  anything  b«»t  a  meraJJ 
pledgee, — it  was  not  liable.  •  Said  the  court:  • 
**The  creditors  were  put  in  no  worse  posi- 
tion by  the  transfers  that  were  made  than 
they  would  have  been  if  the  stock  had  le^ 
mained  in  the  name  of  Kern,  or  Blumer  & 
Co.  who  were  always  the  real  owners."  It 
was  held  that,  as  the  defendant  promptly 
declined  to  allow  itself  to  stand  as  a  re^s* 
tered  shareholder,  because  it  was  unwilliuff 
to  incur  the  liability  such  a  registry  woula 
impose,  and  asked  that  the  transfer  be  made 
to  McCloskey,  from  that  time  the  case  stood 
precisely  as  it  would  if  the  transfer  had 
been  originally  made  to  him  instead  of  to 
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Henry,  the  president  of  the  company.  "All 
this  was  done  in  good  faith,  when  the  bank 
was  in  good  credit  and  paying  large  divi- 
dends, and  years  before  its  failure  or  even 
its  embarrassment."  The  ease  differs  from 
this  only  in  the  fact  tbat  here  there  was 
9ome  evidence  (enough  to  go  to  the  jury) 
that  defendant  had  held  itself  out  as  the 
owner  of  the  shares. 

«  In  Pauly  v.  State  Loan  d  T.  Co,  166  U.  S. 
606,  41  L.  ed.  844,  17  Sup.  Ct.  Rep.  466,  the 
stock  which  was  delivered  to  the  defendant 
as  collateral  security  was  reissued,  and  new 
certificates  issued  to  the  defendant  as 
''pledgee."  It  was  held  that,  as  the  stock 
book  gave  information  that  the  defendant 
held  the  stock  as  pledgee  only,  it  was  not 
liable  to  an  assessment.  See  also  Robinson 
v.  Southern  Nat,  Bank,  180  U.  S.  295,  46 
L.  ed.  636,  21  Sup.  Ct  Rep.  383;  National 
Park  Bank  v.  Harmon,  25  C.  C.  A.  214,  51 
U.  S.  App.  148,  79  Fed.  891,  S,  C.  172  U.  S. 
644,  43  L.  ed.  1182,  19  Sup.  a.  Rep.  877. 

Tliere  is  no  doubt  whatever  that  the  de- 
fendant originally  took  blank  transfers  of 
the  certificates  of  stock  in  Question  as  se- 
curity for  its  loan  to  the  Defamaters;  that 
at  that  time  the  stock  was  worth  its  face 
value,  $23,000;  had  paid  dividends  for 
twenty-seven  years  prior  thereto,  and  was 
in  good  credit.  To  charge  the  defendant 
with  liability  as  a  shareholder  it  must  be 
made  to  appear  that  it  had  either  become 
the  owner  of  the  shares  in  fact,  or  had  held 
itself  out  to  be  the  owner,  and  thereby  es- 
topped itself  to  deny  its  liability  as  such. 

The  first  change*  in  its  attitude  toward 
the  stock  took  place  within  two  months  after 
the  original  pledge,  and  was  caused  by  the 
failure  of  the  Delamaters,  which  occurred 
within  twenty  days  after  the  loan  was  made. 
The  change  consisted  in  sending  back,  Jan- 
^uary  10,  1891,  the  original  certificates,  and 
g  requesting  the  bank  to  transfer  the  shares 
•  to  Hand,  Avhich  was*done.  Defendant  evi- 
dently did  not  then  intend  to  becometheowner 
of  the  stock,  as,  immediately  after  receiving 
notice  of  the  failure  of  the  Delamaters,  the 
vice  president  of  the  company  addressed  a 
note  to  them,  or  their  assignees,  calling  at- 
tention to  the  note  and  the  pledge  of  the 
stock,  and  saying  that  if  they  were  prepared 
to  anticipate  the  payment  of  the  note  and 
have  the  collateral  returned,  they  would  be 
glad  to  so  arrange  it;  and  in  a  further  letter 
of  May  5,  1891,  to  the  Delamaters,  he  noti- 
fied them  that  the  note  >vas  secured  by  the 
Keystone  Bank  stock,  and  "if  we  cannot 
secure  payment  for  the  note  and  interest,  I 
have  to  notify  you  that  we  shall  proceed  to 
sell  the  collateral  at  auction."  It  also  ap- 
pears that  on  July  7,  1892,  the  vice  presi- 
dent of  the  company  addressed  a  letter  to 
the  auditor  of  the  Delamater  estate,  notify- 
ing him  of  their  claim  against  that  estate 
upon  the  note  for  $15,000,  and  stating  that 
the  company  held  the  shares  of  the  Key- 
stone Bank  as  collateral  for  the  loan. 
Thereafter^  and  on  March  30,  1893.  the  com- 
p:iny  received  a  dividend  of  $795.60,  to 
which  it  was  undoubtedly  entitled  as  pledgee. 


Even  so  late  as  1894  the  vice  president  of 
the  defendant  company  addressed  a  note  to 
the  Keystone  Bank,  requesting  information 
regarding  their  business;  whether  there  had 
been  any  sales  of  the  stock  and  at  what 
price,  and  saying  that  "as  we  have  a  loan 
of  $22,000  depending  upon  the  value  of 
172^4  shares,  we  desire  the  above  informa- 
tion." It  is  true  that  the  defendant  in 
1892  paid  an  assessment  of  $5,760  upon  this 
stock,  but  the  amount  was  charged  to  the 
Delamaters  as  an  additional  advance,  and 
was  evidently  paid  to  save  its  interest  in  the 
stock  from  forfeiture.  Rev.  Stat  I  6205, 
as  amended  in  1876  (19  Stat  at  L.  64, 
chap.  156.  U.  S.  Comp.  Stat  1901,  p.  3495). 
It  is  not  easy  to  see  how  the  defendant 
could  have  done  otherwise  than  it  did  with- 
out prejudice  to  its  own  rights,  as  well 
aa  to  the  rights  of  the  assignees  of  the 
pledgeors. 

It  is  also  evident  that  the  assignees  of 
the  Delamaters  treated  the  interest  of  the 
defendant  in  the  stock  as  a  mere  pledge, 
since  in  their  account  filed  in  the  court  of 
common  pleas  of  Crawford  county,  July  13, 
1896,  they  charge  themselves  in  tbe  account 
as  follows:  ''^uities  in  stocks  and  bonds, ^ 
pledges  as  collateral  on  loan  unadjusted,  asn 
follows:  (a)  $23,000,  stock  of* the  Key-? 
stone  National  Bank  of  Erie,  pledged  for  a 
loan  of  $15,000,  appraised  at  $8,000."  Proof 
was  oilered  that  in  this  account  the  as- 
signees had  made  another  entry,  "said  stock 
having  been  converted  by  the  holder  of  the 
note,  and  said  stock  having  been  assessed  to 
the  amount  of  25  per  cent  of  its  face  value, 
did  not  sell  for  enough  to  pay  the  debt  for 
which  it  was  pledged."  This  memorandum 
was  excluded,  and  properly  so,  by  the  court 
below,  inasmuch  as  it  was  a  mere  assertion 
of  fact  made  by  these  assignees  without  the 
knowledge  of  the  defendant  The  company 
could  not  be  bound  by  a  statement  thus 
made  by  these  assignees  without  its  knowl- 
edge or  acquiescence.  Again,  it  was  ob- 
viously untrue,  as  the  stock  had  never  been 
'sold.  Evidently  all  that  was  intended  by 
the  word  "converted"  was  that  the  stock  was 
not  worth  enough  "to  pay  the  debt  for  which 
it  was  pledged."  There  can  be  no  doubt 
that  defendant  would  have  been  willing  at 
any  time  to  surrender  the  stock  upon  pay- 
ment of  the  debt,  and  that  it  retained  it 
simply  because  it  was  forced  to  do  so. 

It  IS  also  true  that  a  number  of  letters 
were  written  during  the  time  the  defendant 
held  possession  of  its  certificates,  in  which 
it  made  inquiries  as  to  the  value  of  the 
stock,  the  number  of  sales  made,  and  spoke 
of  itself  as  holding  or  owning  the  stock 
which  it  desired  to  sell,  and  that  Hand  once 
or  twice  voted  the  shares  by  proxy;  but  the 
bank  clearly  could  not  have  been  misled,  as 
the  nature  of  such  ownership  was  shown  in 
the  letter  of  April  4,  1894,  in  which  they 
spoke  of  a  loan  of  $22,000  depending  upon 
the  value  of  172^^  shares,  and  repeatedly 
thereafter,  and  as  late  as  April,  1897,  said 
they  were  anxious  to  sell  this  stock  ''to 
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close  an  account*'  for  which  it  was  collat- 
eral. 

If  such  representations  had  been  made 
either  by  a  formal  entry  upon  the  books  of 
the  bank  or  to  the  public,  or  to  anyone 
who  could  have  been  prejudiced  by  them, 
defendant  might  be  held  to  be  estopped,  but 
as  they  were  made  to  officers  of  the  bank, 
who  understood  perfectly  the  capacity  in 
which  the  defendant  retained  the  stock,  it 
was  properly  held  to  be  a  question  for  the 
eijury. 

^  Plaintiff  also  offered  to  show  in  the  stock 
•  ledger  of  the^bank  over  the  name  of  W.  W. 
Hand,  in  an  account  opened  with  him  at  the 
request  of  the  defendant,  a  pencil  memoran- 
dum at  the  top  of  the  page  in  these  words: 
"Fidelity  Trust  &  Safe  Deposit  Company, 
Philadelphia."  As  it  does  not  appear  who 
made  this  memorandum,  when  or  for  what 
purpose  it  was  made,  or  what  it  was  in- 
tenaed  to  indicate,  it  was  properly  excluded 
from  the  consideration  of  the  jury.  It  was 
probably  explanatory  of  the  fact  that  cor- 
respondence with  reeard  to  Hand's  account 
was  kept  up  with  tne  defendant  company. 
It  had  no  tendency,  however,  to  show  any- 
thing inconsistent  with  defendant's  position 
as  pledgee  of  the  stock.  As  the  stock  stood 
in  Hand's  name,  the  entry  had  no  tendency 
to  prove  ownership  in  another.  Carey  ▼. 
WilliarM,  25  C.  Cf.  A.  227,  61  U.  S.  App. 
204,  79  Fed.  906;  Sigua  Iron  Co.  v.  Oreene, 
44  C.  C.  A.  221,  104  Fed.  854. 

The  fact  that  the  certificates  were  put  in 
the  name  of  Hand,  though  calculated  upon 
its  face  to  awaken  suspicion,  wrought  no 
material  change  in  the  situation.  If  de- 
fendant were  in  fact  the  owner  of  the 
shares,  it  could  not  avoid  liability  by  listing 
them  in  the  name  of  another.  Oermania 
Vat.  Bank  v.  Case,  99  U.  S.  628,  26  L.  ed. 
448.  If  it  were  the  pledgee,  it  had  the 
option  of  listing  these  shares  in  its  own 
name  as  pledgee;  Pauly  v.  State  Loan  d  T. 
Co.  165  U.  S.  606,  41  L.  ed.  844,  17  Sup.  Ct. 
Rep.  465;  or  in  the  name  of  another  and 
irresponsible  party,  even  though  this  were 
done  for  the  purpose  of  avoiding  liability. 
Anderson  ▼.  Philadelphia  Warehouse  Co, 
111  U.  S.  479,  28  L.  ed.  478,  4  Sup.  Ct.  Rep. 
625.  The  creditors  were  not  injured,  since 
if  the  exact  truth  had  appeared  upon  the 
face  of  the  certificates,  by  reffistering  the 
shares  as  pledgee,  they  would  nave  had  no 
recourse  against  the  defendant.  Upon  the 
other  hand,  if  defendant  had  really  owned 
the  shares,  it  would  have  been  a  fraud  to 
list  them  in  the  name  of  Hand.  Perhaps  it 
would  have  been  less  open  to  criticism  to 
have  listed  them  in  its  own  name  as  pledgee, 
but  as  its  failure  to  do  so,  under  the  theory 
of  the  defendant  that  it  was  in  fact  the 
pledgee,  misled  no  one,  it  should  not  be  held 
liable  for  what  was  done  in  good  faith  and 
with  no  intent  to  defraud. 

The   case   then   really  turned   upon   the 
actual  ownership  of  the  shares,  and  this 
IQ  question  was  properly  left  to  the  jury  as 
'^  one  of  fact.     Although  the  construction  of 
written  instruments   is  one* for  the  court, 
where  the  case  turns  upon  the  proper  oon- 
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elusions  to  be  drawn  from  a  series  of  letters, 
particularly  of  a  commercial  character, 
taken  in  connection  with  other  facts  and  cir- 
cumstances, it  is  one  which  is  properly  re- 
ferred to  a  jury.  Brown  v.  M'Oran^  14  Pet. 
479,  10  L.  ed.  550.  In  that  case  it  was  said 
by  ^Ir.  Justice  Story  that  "there  certainly 
are  cases  in  which,  from  the  different  senses 
of  the  words  used  or  their  obscure  and  in- 
determinate reference  to  unexplained  cir- 
cumstances, the  true  interpretation  of  the 
language  may  be  left  to  the  consideration  of 
the  jury  for  the  purpose  of  carrying  into 
effect  the  real  intention  of  the  parties.  This 
is  especially  applicable  to  cases  of  commer- 
cial correspondence,  where  the  real  objects, 
and  intentions,  and  agreements  of  the  par- 
ties are  often  to  be  arrived  at  only  by  allu- 
sions to  circumstances  which  are  but  imper^ 
fectly  developed."  This  case  is  specially  ap- 
plicable to  the  one  under  consideration,  inas- 
much as  plaintiff  relies  chiefly  upon  the  fact 
that  defendant,  in  its  correspondence  with 
the  bank,  spoke  of  itself  as  owning  or  hold* 
ing  the  shares  stcuiding  in  the  name  of 
Hand.  Under  the  circumstances,  it  is  en- 
tirely possible  that  the  word  "owner"  may 
have  been  used  in  its  ordinary  sense,  or  as 
representing  a  pledgee  upon  whom  the  own- 
ership of  the  shares  had  been  cast  by  the 
failure  of  the  pledgeor,  and  the  deprecUtion 
of  the  value  of  the  shares  to  an  amount  in- 
sufficient to  pay  the  note.  It  can  hardly  be 
possible  that  the  statute  was  intended  to 
impose  a  liability  upon  a  pledgee  who  had 
taken  the  shares  as  collateral  security,  and, 
through  the  failure  of  the  pledgeors,  had 
been  forced  against  its  will  into  the  posi- 
tion of  ownership.  Such  a  result  mi^ht 
operate  to  destroy  altogether  the  possibility 
of  raising  money  upon  the  deposit  of  na- 
tional bank  shares  as  collateral.  See  also 
Fagin  v.  Connoly,  25  Mo.  94,  69  Ank  Dea 
450;  Prather  ▼.  Rosa,  17  Ind.  495;  Boherf 
V.  Bonaparte,  73  Md.  191,  10  L.  R.  A.  689, 
20  Atl.  918;  Macdonald  r.  Morrill,  154 
Mass.  270,  28  N.  E.  259. 

This  case  could  only  have  been  withdrawn 
from  the  jury  upon  the  theory  that,  taking 
all  the  testimony  together,  there  could  be  but 
one  reasonable  interpretation  put  upon  the 
conduct  of  the  defendant  with  respect  to 
these  certificates.  Such,  in  our  opinion,  is 
not  the  case.  The  fact  undoubtedly  wasS 
that  the*defendant  did  not  intend  to  impose? 
upon  itself  the  statutory  liability  of  a  share- 
holder, and,  considering  that  it  had  not  only 
lost  its  original  debt  of  $15,000  (less  a  small 
dividend)  by  the  failure  of  the  Delamaters, 
as  well  as  the  additional  assessment  of 
$5,750,  paid  to  save  the  shares  from  forfeit- 
ure, that  there  was  no  evidence  of  fraud  or 
double  dealing  in  its  conduct,  and  that  its 
liability  was  purely  a  technical  one,  it  was 
not  unnatural  for  the  jury  to  require  that 
such  liability  should  be  clearly  established^ 
before  imposing  upon  it  an  additional  bur- 
den of  $17,250,  for  which  it  had  received  no 
possible  consideration. 

Some  stress  is  laid  by  the  plaintiff  upoo 
the  fact  that  neither  the  Delamaters  nor 
their  assignees  ever  gave  their  consent  to 
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the  transfer  of  the  stock  to  Hand;  but,  as 
the  power  of  attomej  originally  eiyen  upon 
the  deposit  of  the  stock  expressly  author- 
ized such  transfer,  and  the  rights  of  the  de- 
fendant could  only  be  protected  in  that  way, 
there  is  no  force  in  the  objection,  particu- 
Uurly  in  view  of  the  fact  that  neither  the 
Belamaters  nor  their  assignees  complained 
of  such  transfer.  Being  an  act  which  it 
was  authorized  to  take  as  pledcee,  it  cannot 
be  made  responsible  as  owner  Uierefor. 

There  was  no  error  in  the  action  of  the 
Ck>urt  of  Appeals,  and  its  judgment  is  there- 
fore affirmed. 

Mr.  Justice  Harlan  dissented. 


(189  U.  S.  886) 

A.  0.  FINNET,  as  Receiver,  et  al,  Plffs,  in 
Err., 

V. 

MARY  A.  GUY,  etc 

Jttdgmenia^ull  faith  and  credit — enforce- 
ment of  stockholder^  liability  outside 
state  of  incorporatiofU'-pleadings — con- 
struotion  of  statutes  of  other  state  not  ad- 
mitted by  demurrer — comity, 

I.  Fall  faith  and  credit  are  not  denied  to  a 
judgment  of  a  Minnesota  court  against  res- 
ident stockholders  of  a  domestic  corporation 
In  an  action  to  enforce  their  statutory  lia- 
bility, by  the  judgment  of  a  court  of  another 
state  denying  the  right  to  maintain  a  further 
action  to  enforce  such  liability  outside  the 
state  of  incorporation,  where,  under  the  Min- 
nesota laws  as  construed  by  its  courts,  the 
only  remedy  provided  for  the  enforcement  of 
the  liability  of  stocliholders  in  domestic  cor- 
porations is  a  suit  in  equity  in  that  state  by 
a  creditor  In  behalf  of  himself  and  all  other 
creditors  against  the  stockholders  who  can 
be  served  with  process. 

fl.  A  state  court  Is  not  concluded  as  to  the 
proper  construction  of  the  statutes  of  an- 
other state  and  the  decision  of  its  courts 
construing  them,  on  the  theory  tlmt  defend- 
ant, by  demurring  to  the  complaint,  which 
contained  an  allegation  in  the  form  of  an 
averment  of  fact  as  to  the  meaning  of  such 
laws  and  decisions  set  forth  therein,  admit- 
ted that  such  was  the  correct  conclusion  to 
be  drawn  from  them. 

t.  Whether  a  state  court  should  permit  an 
action  to  be  maintained  therein  on  the  prin- 
ciple of  comity  between  the  states  is  a  ques- 
tion exclusively  for  the  courts  of  that  state 
to  decide. 

[No.  180.] 

Argued  February  27,  March  t,  190S.    De- 
cided April  6,  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judgment 
which  reversed  a  judgment  of  the  Circuit 
Court  of  Pierce  County  in  favor  of  plaintiff 
in  an  action  to  enforce  the  liability  of  stock- 
holders in  a  foreign  corporation.  Affirmed, 
See  same  case  below.  111  Wis.  296,  87  N, 
W.  255. 


•*     This  action  was  commenced  in  the  proper 


court  of  the  state  of  Wiseousln  to  enforce 
the  shareholders'  liability  under  a  Minneso- 
ta statute,  in  a  corporation  of  Minnesota 
and  doing  business  in  that  state.  The  de- 
fendant oemurred  to  the  complaint  on  the 
ground,  among  oth^s,  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ao- 
tion.  The  demurrer  was  overruled  by  the 
trial  court  and  judgment  fiven  for  the 
plaintiff,  which  was  reversed  by  the  supreme 
court  of  the  state,  and  the  case  has  been 
brought  here  by  plaintiff  to  review  the  judg- 
ment of  reversal. 

The  facts  alleged  in  the  complaint  are 
in  substance  these:  That  during  all  the 
times  therein  mentioned  the  American  Sav- 
ings &  Loan  Association,  one  of  tJie  plain- 
tiffs herein,  was  a  corporation  organized  un- 
der the  laws  of  the  state  of  Minnesota,  and 
on  June  18,  1896,  William  B.  Hale,  another 
plaintiff  in  this  action,  was  appointed  re- 
ceiver thereof;  that  the  Farmers'  &  Mer- 
chants' State  Bank  was  on  June  6,  1888,  a 
banking  organization,  by  virtue  of  the  laws 
of  the  state  of  Biinnesota,  and  doing  busi- 
ness as  such;  that  the  bank  became  insol- 
vent in  June,  1893,  and  the  entire  net  pro- 
ceeds of  the  bank's  assets  amounted  to  the 
sum  of  $12,539.95,  all  of  which  had  been 
paid  over  to  the  state  of  l^iinnesota  on  ac- 
count of  the  indebtedness  of  the  bank  to  the 
state  of  over  $28,000,  which  was  a  preferred 
claim  under  the  laws  of  that  state;  that 
its  other  debts  amounted  to  the  sum  of  more 
than  $100,000,  and  it  had  no  property  to 
satisfy  the  same;  that  the  defendant,  Mary 
A.  Guy,  a  resident  of  the  state  of  Wiscon- 
sin, was  the  o^vner  of  three  shares  of  the 
capital  stock  of  the  bank  in  her  own  right, 
and  that  she  owned  sixteen  shares  of  the 
stock  of  the  bank  as  executrix  of  the  will 
of  her  husband  and  as  legatee  thereunder. 

It  was  then  averred  that  suit  had  been 
commenced  in  Minnesota  in  1894  to  enforce 
the  liability  of  the  stoclcholders  of  the  bank 
under  and  by  virtue  of  the  laws  and  Con- 
stitution of  the  state  of  Minnesota;  that 
such  suit  had  beoi  commenced  by  the  Amer- 
ican Savings  &  Loan  Association,  which  was 
a  creditor  of  the  bank,  in  behalf  of  itself  and 
all  other  creditors  who  should  come  in  andk^ 
^ake  themselves  parties  to  the  suit  and§ 
prove  their  claims  therein,  and  against  all* 
the  stockholders  of  the  bank;  process  was, 
however,  not  served  on  this  defendant,  but 
only  on  those  residing  within  the  state;  that 
such  proceedings  were  had  in  the  suit  that 
judgment  was  duly  rendered  therein  on 
April  28,  1897,  in  favor  of  the  complainant, 
the  American  Savings  k  Loan  Association, 
for  the  amount  of  the  indebtedness  of  the 
bank  to  it,  and  also  in  favor  of  the  other 
creditors  of  the  bank,  who  had  duly  inter- 
vened, for  the  various  amounts  due  them 
from  the  bank.  It  was  also  adjudged  that 
the  amount  of  the  debts  of  said  bank  aggre- 
gated the  sum  of  $106,471.71. 

It  was  then  further  averred  in  the  com- 

Elaint  that  Finney  (one  of  the  plaintiffs 
erein)  was  appointed  receiver  in  the  Min- 
nesota suit  for  the  purpose  of  collecting  and 
enforcing  the  respective  liabilities  of  the  de- 
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fendant  stockholders,  and  that  an  order  had 
been  made  authorizing  and  empowering  him 
to  proceed  against  those  of  the  defendant 
shareholders  residing  in  other  jurisdictions 
in  such  other  iurisdictions,  for  the  purpose 
of  enforcing  the  liabilities  of  such  share- 
holders, and  with  full  power  and  authority 
to  distribute  the  proceeds  of  such  action 
among  the  parties  entitled  thereto,  after  fi- 
nal payment  in  full,  out  of  the  proceeds,  of 
the  costs  and  expenses  incurred,  etc.  It 
was  then  averred  that,  pursuant  to  the  in- 
structions of  the  Minnesota  court,  Finney, 
as  receiver  therein,  commenced  this  action 
against  Mary  A.  Guy,  and  joined  with  him 
as  plaintiffs  all  the  creditors  of  the  bank 
who  had  proved  their  claims  in  the  Minne- 
sota suit,  and  it  was  also  averred  that  Mrs. 
Guy  was  liable  to  the  creditors  of  the  bank 
in  the  sum  of  $3,800,  double  the  amount 
of  tb>  par  value  of  the  three  shares  owned 
by  her  individually  and  of  the  sixteen  shares 
formerly  owned  by  her  husband,  and  that 
dhe  was  the  only  stockholder  who  was  a  res- 
ident of  Wisconsin,  and  therefore  tlie  only 
defendant  in  the  ease,  and  that  the  full 
amount  of  her  double  liability,  if  recovered, 
would  be  wholly  insufficient  to  pay  the  in- 
debtedness of  the  bank  after  applying  every- 
thing that  could  be  collected  from  all  the 
other  stockholders,  some  of  whom  were  in- 
OD  solvent,  some  had  been  compromised  with. 
Sand  from  others  nothing  could  be  collected. 
•  *  The  complaint  then  set  forth  several  sec- 
tions of  the  General  Statutes  of  the  State 
of  Minnesota  of  1878,  among  them  being  §§ 
6905-6907  and  5911,  and  it  was  averred  that 
this  action  could  be  maintained  by  reason  of 
such  sections.  They  are  the  same  as  are  set 
forth  in  Hale  v.  Allison,  188  U.  S.  66,  ante, 
244,  23  Sup.  Ct.  Kep.  244.  It  was  then 
averred  that  decisions  in  the  courts  of  the 
state  of  Minnesota  had  been  rendered  re- 
lating to  the  liability  of  stockholders  under 
those  statutes,  in  corporations  organized  un- 
der the  laws  of  that  state,  as  to  the  proper 
method  of  enforcing  such  liability.  The 
complaint  then  referred  to  some  twenty  dif- 
ferent decisions  in  the  state  courts  of  Min- 
nesota by  titles,  and  gave  a  reference  to  the 
volumes  in  which  they  were  reported,  and 
it  then  stated  what  tiie  law  of  Minnesota 
was  under  those  decisions  and  statutes  as  to 
the  liability  of  stockholders  and  the  manner 
in  which  that  liability  could  be  enforced, 
and  the  effect  of  a  judgment  recovered  in  a 
state  court  bv  a  creditor  in  his  own  behalf 
and  in  behalf  of  all  others  similarly  sit- 
uated, and  it  averred  that  a  judgment  such 
as  was  obtained  in  the  Minnesota  suit  was 
conclusive  upon  stockholders,  even  though 
they  were  not  parties  thereto,  as  to  all  ques- 
tions of  indebtedness  of  the  bank  and  who 
were  its  creditors,  and  that  defendant, 
though  not  served  with  process  in  that  suit, 
was  concluded  by  the  judgment  as  to  her 
liability  as  shareholder,  except  as  therein 
stated.  It  also  averred  that,  after  such  a 
judgment  had  been  obtained,  the  Minnesota 
decisions  held  that  under  those  statutes  a 
suit  could  be  maintained  in  the  courts  of 
another  jurisdiction,  similar  to  the  one  be- 


fore us,  and  the  complaint  ended  with  a 
prayer  for  judgment  that  the  defendant 
should  pay  the  plaintiff  the  sum  of  $3,800, 
with  interest  thereon  since  April  28,  1897, 
and  that  A.  C.  Finney,  one  of  the  plaintiffs, 
be  appointed  receiver  herein,  to  collect  the 
amount  and  distribute  the  same  pro  rata 
among  the  other  plaintiffs. 

Mwsr;  Frederick  W.  Reed,  Fred  Q, 
Coldren,  and  W.  E,  Hale  for  plaintiffs  in 
error. 

Mr,  R.  M.  Baakford  for  defendant  in 
error. 
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*  Mr.  Justice  PecUuun,  after  makins  the  • 
fore^ing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  demurrer  raises  the  question  whether 
the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  plaintiffs 
contend  that  their  cause  of  action  is  based 
upon  the  decisions  and  judgments  of  the 
courts  of  the  state  of  Minnesota,  and  ^£on 
the  stiitutes  of  that  state,  and  that  the  Wis- 
consin supreme  court,  in  sustaining  the  de- 
murrer, has  thereby  failed  to  give  that  full 
faith  and  credit  to  the  laws  and  judgments 
of  the  state  of  Minnesota  and  its  courts 
which  they  receive  in  that  state  and  which 
they  are  entitled  to  under  the  Constitution 
and  laws  of  the  United  States,  and  that  by 
reason  thereof  a  Federal  right  has  been  de- 
nied them. 

They  urge  that,  under  the  judgment  of 
the  American  Sav.  d  L,  Aaao.  v.  Farmers*  d 
M.  State  Bank,  which  was  recovered  in  the 
Minnesota  court»  and  is  referred  to  in  the 
foregoing  statement  of  facts,  the  defendant 
is  concluded  as  to  her  defense  to  the  same 
extent  she  would  have  been  had  she  appeared 
and  contested  her  liability  in  the  Minnesota 
courts,  and  that^  as  a  conset^uence,  the  Wis- 
consin courts  are  bound  to  give  the  same  ef- 
fect to  that  judgment  in  their  courts  that 
it  has  in  the  courts  of  Minnesota;  that  il 
such  effect  had  been  awarded  that  judgment, 
then  this  action  could  have  been  maintained) 
and  the  Wisconsin  court,  in  sustaining  the 
demurrer,  denied  such  effect  to  the  judg- 
ment, which  was  a  violation  of  a  right 
founded  upon  the  Federal  Constitution. 

It  is  stated  by  the  supreme  court  of  Wis- 
consin that  that  state  for  many  years  has 
had  a  statute  for  the  enforcement  of  the  lia- 
bility of  stockholders  in  corporations  sim- 
ilar to  that  which  exists  in  Minnesota,  and 
that  it  had  been  frequently  decided  under 
such  statute  that  an  action  of  the  nature 
of  the  one  at  bar  could  not  be  maintained 
in  her  courts,  and  also  that  it  was  against 
the  public  policy  of  Wisconsin  to  permit  it; 
that  the  remedy  under  the  Wisconsin  stat- 
ute was  exclusive,  and  consisted  in  a  suit 
in  equity  at  the  home  of  the  corporation,  in 
the  nature  of  a  partnership  accounting,  the 
parties  to  which  would  be  all  the  ereditorsO 
or  a  creditor  in  his  own  behalf  and  in  behalf eS 
of  all*  others  similarly  situated  who  would* 
come  in  and  make  themselvefl  parties,  and 
the  stockholders  who  could  be  served  with 
process  in  the  state. 
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Whether  a  cause  of  action  is  stated  in  a 
pleading  is  generally  to  be  decided  with  ref- 
erence to  the  law  of  the  state  where  the  ac- 
tion is  pending.  If  the  state  court  hold  that 
no  cause  of  action  is  set  forth  in  the  plead- 
ing, and  that  it  is  against  the  public  pol- 
icy of  the  state  to  permit  an  action  for  such 
a  purpose,  we  should  generally  hold  that 
there  was  no  Federal  question  involved  in 
such  determination.  The  plaintiffs,  how- 
ever, urge  that  there  is  here  an  exception  to 
that  rule,  founded  upon  the  considerations 
just  stated,  and  that  if  under  the  Minne- 
sota law  this  action  could  be  maintained, 
the  courts  of  Wisconsin  are  bound  to  enter- 
tain jurisdiction  to  the  same  extent.  It  is 
not,  however,  the  case  that  every  decision 
regarding  the  proper  construction  of  the 
statute  of  another  state  involves  a  Federal 
question.  Where  the  case  turns  upon  the 
construction,  and  not  the  validity,  of  the 
statute,  a  decision  of  that  question  is  not 
necessarily  of  a  Federal  character.  John- 
son V.  New  York  L.  Ina.  Co.  187  U.  S.  491, 
496,  ante,  194,  196,  23  Sup.  Ct.  Rep.  194, 
196.  Without  precisely  determining  just 
how  far  questions  of  this  kind  can  in  all 
cases  be  regarded  as  coming  under  the  rule 
giving  full  faith  and  credit  to  the  public 
acts,  records,  and  judicial  proceedings  of  an- 
other state,  depending,  as  such  questions 
must,  upon  the  particular  facts  of  each  case, 
and  the  manner  in  which  they  are  present- 
ed, we  may,  nevertheless,  examine  the  con- 
tentions of  the  plaintiffs  in  error  to  see  how 
far  they  are  justified  in  the  law. 

After  quite  a  full  examination  of  the  Min- 
nesota decisions  on  the  question,  we  have 
just  decided  in  Hale  v.  Allison^  188  U.  S. 
66,  ante,  244,  23  Su^.  Ct.  Rep.  244,  that 
a  receiver  appointed  in  Minnesota,  under 
these  same  statutes,  could  not  maintain  an 
action  outside  of  that  state  to  enforce  the 
liability  of  a  stockholder;  and  it  was  said 
that  the  courts  of  Minnesota  had  held  the 
same  thing  for  many  years.  An  examination 
of  the  decisions  of  the  Minnesota  courts 
shows  that  they  had  held  that  the  remedy 
provided  by  the  statutes  of  the  state  for  the 
enforcement  of  stockholders'  liability  was 
a  suit  in  equity  in  that  state  by  a  creditor 
^  in  his  own  behalf  and  that  of  all  other  cred- 
2  itors,  against  all  the  stockholders  of  the 
•  corporation,  or  so  many  of  them  as  could 
be  served  with  process,  and  that  it  w^as  ex- 
clusive, and  no  other  remedy  could  be 
availed  of  even  within  the  jurisdiction  ot 
the  courts  of  Minnesota.  That  being  the 
law  of  Minnesota,  it  would,  of  course,  pre- 
vent an  action  outside  the  state  by  a  re- 
ceiver, as  well  as  by  any  other  plaintiff,  to 
enforce  the  stockholders'  liability.  Hence, 
in  the  Hale- Allison  Case,  we  held  the  re- 
ceiver could  not  maintain  such  an  action 
in  a  foreign  jurisdiction  and  in  a  Federal 
court. 

The  case  of  Allen  v.  Walsh,  25  Minn.  543, 
hns  been  cited  as  sustaining  this  rule.  Many 
other  cases  have  been  cited  as  holding  the 
same  rule,  an  exclusive  remedy  under  the 
statute,  and  to  be  pursued  only  in  the  courts 
of    the    state.    All^n    v.  WaUh    does    hold 


(and  it  has  been  followed  by  many  others 
to  the  same  effect)  that  the  only  remedy 
is  that  created  by  the  statute,  and  that  rem- 
edy is  an  action  in  equity  in  the  home  courts 
wherein  all  the  creditors  and  all  the  stock- 
holders are  parties,  or  as  many  of  the  lat- 
ter as  can  be  served,  and  in  that  action  all 
the  rights  of  the  different  parties  can  be  ad- 
justed. The  remedy  being  exclusive,  tiie 
statute  must  be  followed,  and  the  result  is 
that  no  other  action  to  enforce  the  liability 
can  be  availed  of  in  another  state.  This 
would  call  for  an  affirmance  of  the  judg- 
ment but  for  the  claim  now  urged  by  coun- 
sel for  plaintiffs,  that  the  case  of  Allen  v. 
Walsh  has  been  overruled  by  subsequent 
cases  in  Minnesota,  and  that  the  law  is  cor- 
rectly set  forth  in  the  complaint.  He  calls 
attention  to  the  fact  that  this  case  has  not 
gone  to  trial  upon  an  issue  of  any  question 
of  fact,  but  the  questions  to  be  determined 
have  arisen  on  demurrer  to  the  complaint; 
that  the  complaint  avers  as  a  fact  tnat  by 
the  law  of  Mmnesota  such  an  action  as  this 
can  be  maintained  in  the  courts  of  a  foreign 
jurisdiction  after  a  judgment  has  been  re- 
covered in  an  action  in  the  state  court,  such 
as  is  referred  to  in  the  complaint,  and  that 
the  defendant  by  demurring  admits  that  the 
law  is  as  stated  in  the  complaint,  and  there- 
fore the  court  is  bound  to  give  effect  to  the 
law  of  Minnesota  such  as  is  set  forth  in  that 
pleading.  This  is  too  broad  a  claim  to  be 
maintained.  M 

If  the  case  had  been  on  trial  upon  issueseS 
of  fact,  among  them'*being  one  as  to  what* 
the  law  of  Minnesota  was,  and  the  statutes 
as  well  as  the  decisions  above  mentioned  had 
been  proved,  and  a  witness  learned  in  the 
law  of  Minnesota  had  testified  what  such 
law  was,  as  deduced  by  him  from  those  stat- 
utes and  decisions,  his  testimony  would  not» 
even  though  uncontradicted,  conclude  the 
court  upon  that  issue.  Although  the  law  of 
a  foreign  jurisdiction  may  be  proved  as  a 
fact,  y^  the  evidence  of  a  witness  stating 
what  the  law  of  the  foreign  jurisdiction  is, 
founded  upon  the  terms  of  a  statute,  and 
the  decisions  of  the  courts  thereon  as  to  its 
meaning  and  effect,  is  really  a  matter  of 
opinion,  although  proved  as  a  fact,  and 
courts  are  not  concluded  thereby  from  them- 
selves consulting  and  construing  the  stat- 
utes and  decisions  which  have  been  them- 
selves proved,  or  from  deducing  a  result 
from  their  own  examination  of  them  that 
may  differ  from  that  of  a  witness  upon  the 
same  matter.  In  other  words,  statutes  and 
decisions  having  been  proved  or  otherwise 
properly  brought  to  the  attention  of  the 
court,  it  may  itself  deduce  from  them  an 
opinion  as  to  what  the  law  of  the  foreign 
jurisdiction  is,  without  being  conclusively 
bound  by  the  testimony  of  a  witness  who 
gives  his  opinion  as  to  the  law,  which  he  de- 
duces from  those  very  statutes  and  deci- 
sions. 

It  was  stated  by  Mr.  Justice  Brewer, 
speaking  for  the  court  in  Eastern  Bldg.  d 
L,  Asso.  V.  Williamson,  188  U.  S.  — ,  ante^ 
627.   23    Sup.    Ct.    Rep.    527,    a   case  just 
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decided  and  where  the  same  question  in  sub- 
stance was  before  us,  as  follows: 

"But  it  is  contended  that  the  construc- 
tion of  the  New  York  statutes  as  applicable 
to  this  contract  was  shown  hy  the  decisions 
of  the  courts  of  that  state  and  the  opinion 
of  one  learned  in  ita  laws;  that  there  was 
no  contradictory  testimony,  and,  therefore, 
it  was  the  duty  of  the  South  Carolina  courts 
to  find  as  a  fact  that  such  waa  the  true  con- 
struction." 

This  was  the  contention  of  the  defend- 
ant, and  then,  after  referring  to  the  con- 
struction of  the  contract  as  contended  for 
by  the  plaintiif,  the  justice  continued: 

"It  is  said  that  the  promise  made  in  the 
certificate  is  expressly  based  upon  'full  com- 
pliance with  the  terms,  conditions,  and  by- 
laAvs  printed  on  the  front  and  back  of  this 
certificate;'  that  one  of  the  conditions  ex- 
pressed on  the  face  of  the  certificate  is :  The 
shareholder  agrees  to  pay,  or  cause  to  be 
paid,  a  monthly  instalment  of  $.76  on  each 
ahane  named  in  this  contract^  the  same  to 
m  Iw  paid  on  or  before  the  last  Saturday  of 
2  neb  month  until  such  share  matures  or  is 
•  withdrawn;'* that  it  contained  this  further 
stipulation:  'Payable  in  the  manner  and 
upon  the  conditions  set  forth  in  said  terms, 
conditions,  and  by-laws  hereto  attached/ and 
that  these  matters  thus  referred  to  had  the 
efi^ect  of  changing  the  absolute  promise  to 
a  conditional  one.  All  these  were  received 
in  evidence,  and  when  so  received  it  became 
a  matter  of  judicial  construction  to  deter- 
mine whether  they  had  such  effect,  and  that 
waa  a  question  which,  nothing  else  being 
shown,  wa3  for  the  consideration  of  the 
courts  in  which  the  litigation  was  pending. 
In  like  manner,  after  uie  decisions  of  the 
eoorts  of  New  York  were  received  in  evi- 
dence, their  meaning  and  scope  became  mat- 
ters for  the  same  consideration.  While  stat- 
utes and  decisions  of  other  states  are  facts 
to  be  proved,  yet,  when  proved,  their  con- 
struction and  meaning  are  for  the  consid- 
eration and  judgment  of  the  courts  in  which 
they  have  been  proved.  Nor  is  the  rule 
ehanged  by  the  testimony  given  in  the  depo- 
sition of  defendant's  counsel;  for,  as  he 
states,  his  opinion  is  based  on  the  statutes, 
the  articles  of  incorporation,  and  the  deci- 
sions admitted  in  evidence,  together  with 
similar  decisions  of  other  states  under  like 
statutes,  articles  of  incorporation,  and  by- 
laws. No  witness  can  conclude  a  court  by 
his  opinion  of  the  construction  and  meaning 
of  statutes  and  decisions  already  in  evi- 
dence. Laitig  v.  Rigney^  160  U.  S.  681,  40 
L.  ed.  626,  16  Sup.  Ct.  Rep.  366.  The  duty 
of  the  court  to  construe  and  decide  remains 
the  same." 

This  right  and  duty  of  the  courts  to  them- 
selves construe  the  statutes  and  decisions 
are  not  altered  because  the  law  of  the  for- 
eign state  and  the  various  decisions  of  its 
courts  are  alleged  to  be  as  set  forth  in  a 
pleading  which  is  demurred  to,  instead  of 
being  proved,  on  a  trial. 

In  this  case  the  statutes,  together  with 
reforoncos  to  th<»  decisions  of  the  state 
courts.  »iro  nivrn  in  tin.-  cniiiplaint,  and  the 
2n  S.  k:.—:.'.\. 


pleader,  by  making  an  averment  in  the  form  j 
of  a  fact,  assumes  to  give  a  meaning  to  them  J 
such  as  he  thinks  to  be  correct;  but*the  duty  • 
still  remains  with  the  courts  to  themselves 
determine  from  those  statutes,  and  decisions 
what  is  in  truth  the  law  of  the  foreign  ju- 
risdiction. The  courts  are  not  concluded 
by  an  averment  of  what  is  the  law  in  a  for- 
eign jurisdiction,  contained  in  a  pleading 
which  is  demurred  to,  any  more  than  they 
would  be  by  the  testimony  of  a  witness  to 
the  same  effect  upon  a  trial;  certainly  not 
when  the  statute  upon  which  the  case  rests 
is  set  forth  and  the  decisions  under  it  are 
also  referred  to  as  evidence  of  the  law.  The 
demurrer  does  not  admit  as  a  fact  that  the 
construction  (in  the  form  of  an  averment 
of  fact)  which  the  pleader  may  choose  to 
put  upon  those  statutes  or  decisions  is  the 
right  conclusion  to  be  drawn  from  tiiem. 
Notwithstanding  the  averments  in  the  com- 
plaint, we  are  brought  to  an  examination  of 
the  statutes  and  decisions  referred  to,  in  or- 
der to  ourselves  determine  what  the  law  of 
Minnesota  is. 

We  are  unable  to  see  that  the  case  of  Al- 
ien V.  WaUh,  26  Minn.  643,  has  been  over- 
ruled upon  the  material  point  in  this  case 
by  Hanson  v.  Datn^on,  73  Minn.  464,  76  N. 
W.  264,  so  as  to  call  for  a  different  deci- 
sion than  would  be  made  under  Allen  t. 
WaUhf  and  the  many  similar  cases.  We 
have  already  referred  to  the  Hanson  Case 
in  Hale  v.  Allison,  188  U.  S.  66,  ante. 
244,  23  Sup.  Gt.  Rep.  244,  and  do  not  re- 
^rd  it  as  necessary  to  continue  the  discus- 
sion here.  It  is  enough  to  sav  that  it  is  no 
authority  for  the  contention  that  the  former 
cases  are  overruled  further  than  the  issue 
presented  in  the  case  called  for.  The  right 
to  bring  into  the  original  case  in  equitrv  in 
the  state  court  after  judgment  had  been 
obtained  therein,  a  stockholder  who  was  not 
served  with  process  in  that  suit^  but  who  ap- 
peared after  judgment  and  after  his  prop- 
erty had  been  attached,  was  asserted  in  and 
decided  by  the  state  courts  but  it  did  not 
decide  that  the  remedy  in  the  state  coiu-t  as 

Srovided  in  the  statute  did  not  continue  to 
e  exclusive,  nor  did  the  state  court  as- 
sume to  decide  that  any  further  action  could 
be  maintained  in  the  courts  of  a  foreign  ju- 
risdiction to  enforce  the  stockholders'  lia- 
bility. No  such  issue  was  involved  in  the 
Hanson  Case,  and  the  opinion  regarding  such 
question  is  only  the  opmion  of  the  veiy  able 
jud^  who  gave  it^  upon  an  abstract  prop- 
osition, as  distinguished  from  an  adjudica-^ 
tion  upon  a  point  actually  in  issue,  and  ineo 
that  case^  in*speaking  to  that  point,  the* 
judge  only  said  he  saw  nothing  in  the  stat- 
ute to  prevent  such  an  action  in  the  courts 
of  another  state,  provided  such  courts  would 
permit  it.  We  think  the  law  of  Minnesota 
still  remains  upon  this  particular  matter  as 
stated  in  the  former  cases  which  have  not 
been  overruled  by  Hanson  v.  Davison,  This, 
in  effect,  has  been  held  in  the  Hale-Allison 
Case^  which  we  have  just  decided. 

Nor  is  this  case  controlled  or  covered  by 
Whit  ma  fi  v.  yafionnl  fianic,  170  U.  S.  551), 
44   L.   cd.   587,   20   Sup.   Ct.   Rep.   477.  nn:l 


693 


23  SUPREME  COURT  REPORTER 


Got.  TsBii; 


Hancock  Nat,  Bank  v.  Famum,  176  U.  S. 
640,  44  L.  ed.  619,  20  Sup.  Ct  Rep.  506.  In 
the  former  case  the  special  provisions  of  the 
Kansas  statutes  were  referred  to.  It  was 
stated  to  be  the  law  in  Kansas  that  it  only 
required  a  judgment  against  the  corporation 
and  an  unsatisfied  execution  returned,  after 
which  any  creditor  could  sue  any  share- 
holder wherever  he  could  be  found.  There 
was  no  suit  in  equity  in  the  nature  of  a 
partnership  accounting  necessary.  The  lia- 
bility of  the  shareholder,  although  statutory 
in  origin,  was  held  contractual  in  its  na- 
ture, and  under  the  statute  the  cause  of  ac- 
tion was  transitory  and  could  be  maintained 
in  any  tribunal  having  jurisdiction  where 
process  could  be  served  upon  the  individual 
shareholder,  and  in  such  an  action  the  lat- 
ter could  set  off  debts  due  him  from  the 
company.  The  Kansas  cases,  expressing 
these  views,  were  referred  to  in  the  opinion. 
In  the  second  case  it  was  again  held  that 
under  the  statute  and  the  decisions  of  the 
Kansas  courts,  after  a  judgment  had  been 
obtained  against  the  corporation  and  an  exe- 
cution returned  unsatisfied,  the  individual 
creditor  could  maintain  an  action  against 
a  single  stockholder  in  any  court  of  compe- 
tent jurisdiction.  Having  the  right  to 
maintain  such  action^  it  was  held  that  when 
it  was  commenced  in  another  state  and  in 
a  proper  court  thereof,  the  judgment  which 
was  obtained  in  Kansas  must  have  the  same 
faith  and  credit  given  it  in  the  courts  of  an- 
other state  that  was  given  it  in  Kansas. 
Neither  case  is  applicable  to  the  one  before 
us.  The  statutes  are  radically  different,  and 
no  one  creditor  can  maintain  the  action  un- 
der the  Minnesota  statute,  and  if  all  unite, 
•  they  must  sue  in  the  courts  of  that  state. 
2  Whether,  aside  from  the  Federal  consid- 
«  erations  just  discussed,*the  Wisconsin  court 
should  have  permitted  this  action  to  be 
maintained,  because  of  the  principle  of  com- 
ity between  the  states,  is  a  question  exclu- 
sively for  the  courts  of  that  state  to  decide. 
The  right  to  maintain  it  under  the  facts  of 
this  case  is  not  founded  upon  any  provision 
of  a  Federal  nature,  and  we  cannot  super- 
vise the  action  of  the  Wisconsin  court  in 
this  particular. 

The  judgment  of  the  Supreme  Court  of 
Wieconsin  must  be  affirmed. 

Mr.  Justice  MoKenna  did  not  hear  the 
argument  and  took  no  part  in  the  decision 
x>t  this  case. 

Mr.  Justice  Brewer  dissented. 


(189  U.  S.  57) 

JOHN  A.  BRILL  and  J.  G.  Brill  Compajij, 
Petitioner§t 

V. 

PECKHAM   MOTOR   TRUCK  ft   WHEEL 
COMPANY  et  al. 

Appeal— dismissal   of   hill  on  appeal  from 
preliminary  injunction. 

The  circuit  court  of  appeals  In  reversing  an  or- 
der of  a  clroiilt  court  granthig  upon  ea  parte 


affidavits  a  preliminary  Injunction  In  a  soit 
for  the  infringement  of  a  patent  should  not 
dismiss  the  bill,  where  complainants  appar> 
ently  had  no  opportunity,  previous  to  the 
hearing  In  the  lower  court,  to  Inspect  the  af« 
fldavits  filed  by  defendants,  and  was  granted 
no  leave  to  rebut  them. 

[No.  181.] 

Argued  March  S,  S,  190S.    Decided  April  9, 
190S. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  re- 
versed an  order  of  the  Circuit  Court  for  the 
Southern  District  of  New  York  granting  a 
preliminary  injunction  in  a  suit  for  the  in- 
iringement  of  a  patent,  and  remanded  the 
cause  to  that  court,  with  instructions  to  dis- 
miss the  bill.  Reversed,  and  remanded  to 
the  Circuit  Court  for  final  hearing. 

See  same  case  below,  47  C.  C.  A.  316,  108 
Fed.  267,  49  C.  C.  A.  87,  110  Fed.  377. 

Statement  by  Mr.  Chief  Justice  Fuller t 

This  was  a  bill  in  equitv  filed  in  the  cir- 
cuit court  of  the  United  States  for  the 
southern  district  of  New  York  by  John  A. 
Brill  and  the  J.  G.  Brill  Company  against 
the  Peckham  Motor  Truck  &  Wheel  Com- 
pany and  others,  praying  for  injunction  and 
accounting  for  infringement  of  letters  pat- 
ent No.  478,218,  for  an  improvement  in  car 
trucks,  issued  July  5,  1892. 

The  J.  6.  Brill  Company  was  a  manufae- 
turer  of  street  cars  and  trucks  at  Philadel- 
phia, and  the  Peckham  Motor  Truck  ft 
Wheel  Company  was  a  manufacturer  ol 
trucks  at  Kingston,  New  York. 

The  bill  was  filed  October  15,  1900,  and  a 
motion  for  preliminary  injunction  on  behalf 
of  complainants  on  claims  1  and  2  of  the 
patent  in  suit  was  heard  by  Judge  Lacombe 
on  October  26,  1900,  on  affidavits  previously 
served  by  complainants,  including  the  rec- 
ord of  an  adjudication  in  the  circuit  court 
in  the  case  of  Brill  v.  Third  Ave.  B.  Co.  in 
which  the  opinion  of  Judge  Shipman  was 
filed  July  9,  1900.    103  Fed.  289. 

Defendants  filed  affidavits  at  the  hearing, 
which  had  been  sworn  to  October  25  and  26, 
and  which  complainants  had  apparently  had 
no  opportunity  to  inspect  beiore  the  argu- 
ment. These  affidavits  set  up  two  patents^ 
(Manier,  of  August  27,  1889,*  No.  409,993,7 
and  Peckham,  of  January  21, 1890,  Ne.  419,- 
876),  which  had  also  been  before  Jud^ 
Shipman  in  the  prior  case,  and  defendant! 
contended,  in  view  of  these  two  patents,  that 
the  two  claims  in  controversy  must  be  lim- 
ited in  their  scope,  and  that  there  had  been 
no  infringement  of  the  claims  as  thus  lim- 
ited. Judge  Lacombe  held  that,  as  there  was 
no  prior  patent  before  him  whicli  had  not 
been  before  Judge  Shipman,  and  as  the  com- 
bination, which  Judge  Shipman  described  as 
the  gist  of  the  invention,  was  undoubtedly 
in  defendants'  structures,  complainants  were 
entitled  to  a  restraining  order  under  "well- 
settled  rules  of  practice."  105  Fed.  026. 
The    preliminary  injunction  was    therefore 
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cranted.  From  this  interlocutory  order  de- 
fendants took  an  appeal  to  the  circuit  court 
of  appeals  for  the  second  circuit,  and  on 
a  hearing  there  the  order  granting  the  pre- 
liminaiy  injunction  was  reversed,  and  the 
cause  remanded  to  the  circuit  court  with  in- 
structions to  dismiss  the  bill  with  costs. 
47  C.  C.  A.  315,  108  Fed.  267.  A  petition 
was  filed  for  a  rehearing,  and  denied.  49 
C.  C.  A.  87,  no  Fed.  377.  This  writ  of  cer- 
tiorari was  then  granted.  183  U.  S.  698,  46 
L.  ed.  395,  22  Sup.  Ct  Rep.  946. 

Messrs.  Fraacia  Bawle*  Frederick  P. 
Fisli,  and  Joseph  L.  Levy  for  petitioners. 

Messrs,  Charles  H.  Dnell,  William  A. 
Megrath,  and  Henry  P,  Wells  for  respond- 
ents. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  ooui't: 

The  circuit  court  for  the  southern  district 
of  New  York,  Shipman,  J.,  presiding,  in 
July,  1900,  entered  a  decree  in  the  case  of 
Brill  V.  Third  Ave.  R,  Oo.,  adjudging  the  let- 
ters patent  to  George  M.  Brill  of  July  6, 
1892,  No.  478,218,  for  improvements  in  car 
trucks,  as  to  claims  1,  2,  9,  10,  11,  12,  14, 
and  27  thereof,  to  be  good  and  valid,  and 
that  defendant,  as  the  purchaser  of  181 
trucks  of  the  Bemis  Car  Box  Company,  had 
infringed  the  exclusive  rights  of  complain- 
gant  thereunder;  and  for  injunction,  account- 
•  ing,  and  recovery  of  damages.  And  a  final 
decree  was  entered  in  the  cause  October  1, 
1900.  This  bill  was  filed  October  16,  1900, 
in  the  same  court,  against  another  truck 
building  company,  and  a  motion  for  prelim- 
inary injunction  was  heard  in  that  court  be- 
fore Lacombe,  J.,  and  sustained  on  the 
strength  of  the  previous  adjudication.  The 
patent  related  to  the  construction  of  non- 
pivotal  electric  street  railway  trucks,  and 
the  invention  was  intended  to  remedy  oscil- 
lation. 

Judge  Laoombe,  in  ordering  the  prelimin- 
ary injunction,  said: 

'*The  only  question  presented  is  whether 
defendant's  structure  infringes.  That  in- 
Tolves  the  construction  of  the  claims  de- 
clared on,  and,  for  the  purposes  of  this  mo- 
tion, the  construction  already  adopted  by 
this  court  on  final  hearing  in  the  Third  Ave. 
Case,  103  Fed.  289,  should  be  followed;  for 
there  is  no  prior  patent,  no  prior  use,  proved 
here^  which  was  not  before  Judge  Shipman. 
It  is  true  that  in  that  case  the  defendant's 
device  was  a  much  closer  copy  than  the  one 
now  under  consideration,  containing,  as  it 
did,  the  feature  that  the  spiral  springs  came 
first  into  play,  and  the  further  feature  of 
depending  caps,  in  which  the  leaves  of  the 
elliptical  springs  play  vertically.  But  the 
court  most  carefully  indicates  that  the  lead- 
ing feature  of  the  invention  lies  outside  of 
these  details;  that  the  'gist  of  the  invention 
consists  in  combining  with  the  frames  of 
the  truck  and  the  spiral  springs  other 
■prings,  vies.^  elliptical  springs,  between  the 
ear  body  and  the  extensions  of  the  independ- 
ent frame,'  the  object  being  to  break  the 
rhythm  of  the  sprhngs,  and  thus  do  away 


with  the  galloping  or  rocking  motion.  The 
defendant  here  insists  that  there  is  no 
rhythm  broken,  indeed,  that  there  is  no 
rhythm  to  break, — and  that  the  combination 
of  the  quotation  does  not  do  away  with  the 
galloping  motion.  On  those  points,  how- 
ever, this  court  should  follow  the  earlier  de- 
cision. There  are  additional  rods,  and  also 
spirals,  below  the  frame,  which  apparently  in 
defendant's  structure  do  their  share  in  elim- 
inating galloping;  but  the  combination 
which  Judge  Shipman  described  as  the  gist 
of  the  invention  is  imdoubtedly  in  defend- 
ant's structure,  and,  under  well-settled  rules 
of  practice,  complainant  is  entitled  to  a  re- 
straining order  until  final  hearing."  e 
*  The  rule  of  practice  for  one  member  ol? 
a  court  to  regard  the  prior  decision  of  an- 
other, in  cases  of  this  kind,  as  to  be  fol- 
lowed until  otherwise  authoritatively  ad- 
judicated, seems  to  be  justified  in  the  or- 
derly conduct  of  proceedmgs,  and  the  circuit 
court  of  appeals  did  not  hold  that  the  cir- 
cuit court  had  improvidently  exercised  its 
discretion  in  granting  the  preliminary  in- 
junction in  accordance  with  its  own  prior 
decision  and  decree,  which  decree  was  not 
the  subject  of  the  appeal.  But  the  court 
proceeded  to  dispose  of  the  case  upon  its 
merits  as  one  in  which  it  was  apparent  com- 
plainant could  not  ultimately  prevail,  and 
relied  on  Mast,  F.  d  Co.  v.  Stover  Mfg.  Co, 
177  U.  S.  485,  44  L.  ed.  856,  20  Sup.  Ct. 
Rep.  708,  as  authorizing  the  pursuit  of  that 
course. 

It  was  contended  there  that  the  circuit 
court  of  appeals  for  the  seventh  circuit  erred 
in  refusing  to  follow  the  opinion  of  the  cir- 
cuit court  of  appeals  for  the  eighth  circuit 
in  respect  of  the  validity  and  scope  of  a 
patent,  and  in  reversing  the  order  of  the  cir- 
cuit court,  which,  on  Uie  ground  of  comity, 
had  don«i  so,  and  we  held  that  the  obligation 
was  not  imperative,  but  that  the  circuit 
court  of  appeals  for  the  seventh  circuit  was 
at  liberty  to  exercise  its  own  judgment. 

In  doing  so  the  court  of  appeals  directed 
the  dismissal  of  the  bill,  before  answer  filed 
or  proofs  taken,  on  an  appeal  from  an  or- 
der granting  a  temporary  injunction,  and  its 
action  in  that  regard  was  a  principal  ques- 
tion discussed  in  this  court. 

It  should  be  observed  that  in  that  case 
complainant  was  served  with  defendant's  af- 
fidavits before  the  argument  below,  and  was 
permitted  to  put  in  rebuttal  affidavits.  The 
merits  of  the  case  were  fully  before  the 
court,  and  the  patent  in  suit  related  to  the 
use  in  a  windmill  of  an  old  and  simple  me- 
chanical device  for  the  purpose  of  convert- 
ing a  rotary  into  a  reciprocating  motion.  It 
was  held  that  the  case  fell  within  the  rule 
sometimes  applied  where  there  is  no  dispute 
upon  the  facts,  and  there  appears  to  be  no 
reasonable  possibility  that  complainant  may 
i^ucceed.  But  this  court  took  care  to  define 
the  class  of  cases  in  which  that  might  be 
done,  and,  speaking  through  Mr.  Justice 
Brown,  said: 

"Does  this  doctrine  apply  to  a  case  where 
a  temporary  injunction  is  granted  pendente^ 
lite  upon  affidavits   and    immediately  •upon* 
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the  filing  of  a  blllT  We  are  of  opinion  that 
this  muBt  be  determined  from  the  circum- 
stances of  the  particular  case.  If  the  show- 
ing made  by  the  plaintiff  be  incomplete;  if 
the  order  for  the  injimction  be  reversed,  be- 
cause injunction  was  not  the  proper  remedy, 
or  because,  imder  the  particular  circum- 
stances of  the  case,  it  should  not  have  been 
granted;  or  if  other  relief  be  possible,  not- 
withstanding the  injunction  be  refused, — 
then,  clearly,  the  case  should  be  remanded 
for  a  full  hearing  upon  pleadings  and  proofs. 
But  if  the  bill  be  obviously  devoid  of  equity 
upon  its  face,  and  such  invalidity  be  in- 
capable of  remedy  by  amendment;  or  if  the 
patent  manifestly  fail  to  disclose  a  patent- 
able novelty  in  the  invention, — we  know  of 
no  reason  why,  to  save  a  protracted  litiga- 
tion, the  court  may  not  order  the  bill  to  be 
dismissed.  Ordinarily,  if  the  case  involve 
a  question  of  fact,  as  of  anticipation  or  in- 
fringement, we  think  the  parties  are  enti- 
tled to  put  in  their  evidence  in  the  manner 
prescribed  by  the  rules  of  this  court  for  tak- 
ing testimony  in  equity  causes^  But  if  there 
be  nothing  in  the  affidavits  tending  to  throw 
a  doubt  upon  the  existence  or  date  of  the 
anticipating  devices,  and  giving  them  their 
proper  effect,  the^  establish  the  invalidity  of 
the  patent;  or,  if  no  question  be  made  re- 
garding the  identity  of  the  alleged  infring- 
ing device,  and  it  appear  clear  that  such  de- 
vice is  not  an  infringement,  and  no  sugges- 
tion be  made  of  further  proofs  upon  the 
subject, — we  think  the  court  should  not  only 
overrule  the  ord^  for  the  injunction,  but 
dismiss  the  bill." 

In  the  present  case  the  notice  of  the  mo- 
tion for  preliminary  injunction  was  return- 
able October  19,  and  due  service  of  com- 
plainant's affidavits  was  made;  the  hearing 
was  adjourned  to  October  26  on  defendants' 
application ;  and  on  that  day  defendants'  af- 
fidavits were  presented  and  the  hearing  pro- 
ceeded, complainants  not  having  be^  af- 
forded previous  opportunity  to  inspect  these 
affidavits,  and  not  being  granted  leave  to  re- 
bu'  them. 

The  record  does  not  show  that  leave  was 
asked,  but,  if  so,  it  would  naturally  be  de- 
nied because,  in  the  opinion  of  the  circuit 
court,  its  previous  decision  necessarily  re- 
quired the  granting  of  the  preliminary  in- 
jimction. Li  any  view,  the  effect  was  that 
?oomplainants,  although  they  were  prepared 
to  go  on  with  the*  motion  they  had  made, 
were  subjected  on  appeal  to  the  same  conse- 
quences as  if  the  preliminary  hearing  had 
been  a  final  one. 

Complainants,  if  the  case  had  been  re- 
tained for  final  hearing,  could  have  cross- 
examined  defendants'  ew  parte  witnesses  as 
to  the  actual  construction  of  defendants'  va- 
rious trucks  containing  the  combination  of 
spiral  and  elliptical  springs  of  the  patent 
in  suit;  the  actual  operation  of  defendants' 
devices;  whether  defendants'  devices  in  fact 
infringed  claims  1  and  2  of  complainants' 
patent  if  limited;  or  claims  9,  10,  11,  and 
14  thereof;  or  whether  the  devices  of  the 
Peckham  patent.  No.  419,876,  were  in  fact 
incapable  of  practicable  use,  or  were  ever  in 


fact  used;  and  oould  have  introduced  evi- 
dence on  these  subjects,  as,  also,  on  the 
question  whether  complainants'  invention 
antedated  the  Peckham  and  Manier  patents; 
to  establish  the  utility  and  value  and  adop- 
tion and  use  of  the  combination  of  claims 
1  and  2;  and  that  defendants'  trucks  were 
not  "radically  different,  both  in  construction 
and  mode  of  operation,  from  that  of  the  pat- 
ent in  suit,"  as  allied  by  defendants'  coun- 
sel to  have  been  shown  bv  the  experiments 
set  up  in  defendants'  affidavits. 

Those  experiments  were  performed  by  re- 
spondents and  their  experts  between  the  fil- 
ing of  the  bill  and  the  hearing  of  the  motion, 
some  eleven  days,  and  counsel  say  that 
''these  experiments  would  seem  to  demon- 
strate conclusively  that  Peckham's  elliptic 
springs  do  not  perform  the  functicm  claimed 
for  the  elliptic  springs  in  the  patent  in  suit. 
Indeed,  as  far  as  galloping  goes,  their  in- 
troduction into  the  Peckham  truck  is  dem- 
onstrated to  be  a  positive  disadvantage;  and 
the  only  beneficial  function  th^  can  per- 
form,— ^the  only  reason  for  their  continued 
use  all  these  years, — is  that  stated  by  the 
respondents,  t.  e.,  to  prevent  the  lateral 
swaying  of  the  car  body." 

This  is  said  in  support  of  the  contention, 
on  which  counsel  lay  great  stress  in  this 
court,  that  respondents  lessen  oscillation  by 
the  use  of  an  underlying  tension  spring,  and 
use  elliptical  springs  merely  for  bracing  the 
car  body. 

Ck>un8el  also  say  "that  all  of  these  mat- 
ters in  reference  to  the  functions  of  theg 
springs,  and  whether  they  operated*aooord- 
ing  to  the  theories  of  the  petiticmers  or  the 
belief  of  the  respondents;  and,  incidentally, 
whether  respondents'  trucks  did  really  em- 
body the  alleged  invention  of  the  patent  in 
suit, — ^were  susceptible  of  absolute,  practi- 
cal demonstration." 

Clearly,  complainants  were  entitled  to  teit 
these  experiments  by  cross-examination,  and 
to  introduce  evidence  on  their  part  as  to 
the  operation  of  the  springs. 

If  Judge  Shipman's  de£iiti<m  of  claims 
1  and  2  was  correct,  no  question  of  infringe- 
ment would  arise,  but  the  court  of  appeals 
held  that  his  interpretation  was  incorrect, 
and  on  reference  to  Manier,  No.  409,993,  and 
Peckham,  No.  419,876,  that  the  claims,  as 
they  read  and  as  Judge  Shipman  construed 
them,  must  be  limited.  Yet  it  is  admitted 
by  counsel  that  the  date  of  the  conception  of 
the  invention  of  the  patent  in  suit  was  prior 
to  the  dates  of  both  the  patents  of  Manier 
and  Peckham;  but  it  is  argued  that  the  in- 
ventor was  not  sufficiently  diligent  in  re- 
ducing his  invention  to  practice.  If  the 
matter  of  delay  were  of  importance,  aa  as- 
sumed, it  was  open  to  the  inventor  to  ex- 
plain the  reason  of  the  delay,  if  any,  and 
complainants  were  entitled  to  make  proof 
of  such  explanation. 

Again,  in  respect  of  "the  actual  operation 
of  defendants'  devices  as  compared  with  the 
devices  of  the  patents  in  suit,"  and  *the 

3uestiott  whether  defendants'  devices  do,  in 
act,  infringe  claims  1  and  2,  if  said  claims 
are  to  be  limited  as  held  by  the  court  be- 


19M. 


FARMBRS*  A   MERCHANTS'  IN&  GO.  y.  DOBNSY. 


605 


loWf"  respondents'  ootinsel  contend  that  this 
issue  was  tendered  by  respondents  and  de- 
eided  by  the  circuit  court  of  appeals,  and 
that  the  case  ought  not  to  be  "reopened"  to 
permit  petitioners  to  introduce  additional 
poofs.  The  difficulty  is,  however,  that  the 
issue  was  only  tendered  on  the  preliminary 
application,  and  the  hearing  was  not  in  it- 
self a  final  hearing.  If  complainants  in  ev- 
ery case  must  understand  that  a  motion  for 
preliminary  injunction  requires  the  same 
showing  as  on  final  hearing,  very  few  mo- 
tions of  that  sort  would  be  made. 

We  think  the  case  comes  within  the  ex- 
ceptions pointed  out  in  the  Mast,  Foos,  & 
Company  decision,  and  are  impressed  with 
the  conviction  that  complainants  have  not 
2  had  their  day  in  courts  and  that  it  ought  to 
•  be  accorded  them.  At^the  same  time  we  do 
not  wish  to  go  into  the  case  so  far  as  to  in- 
dicate any  opinion  as  to  the  proper  con- 
struction €i  claims  1  and  2  or  on  the  ques- 
tion of  infringement.  There  should  be  a 
hearing  below  after  the  case  is  made  ripe 
for  it»  unaffected  by  any  intimations  from 
us. 

The  situation,  then,  is  this:  The  order 
for  a  preliminaiy  injunction  was  reversed 
as  part  of  the  decree  directing  the  dismissal 
of  the  bill,  and  not  independently  of  the 
grounds  on  which  that  conclusion  rested. 
But  the  court  of  appeals  had  the  power  to 
vacate  the  preliminary  injunction,  and  had 
only  this  been  done,  an  appeal  to  this  court 
could  not  have  been  taken,  nor  would  a  cer- 
tiorari ordinarily  have  been  granted  in  such 
circumstances. 

Considering  the  peculiar  attitude  in 
which  the  case  is  presented,  we  prefer  not 
to  discuss  the  (question  how  far  the  appel- 
late courts  are  justified  in  reversing  orders 
of  the  circuit  courts  granting  preliminary 
injunctions,  when  their  discretion  has  not 
been  improperly  exercised,  and  the  order 
will  be—  I 

Decree  of  the  Circuit  Court  of  Appeal* 
reversed,  and  cause  remanded  to  the  Circuit 
Court  with  a  direction  to  proceed  to  final 
hearing  in  due  course;  the  latter  court  being 
left  at  liberty  to  deal  with  the  preliminaiy 
injunction  as  it  otherwise  might  but  for  this 
decree. 

<189  U.  S.  801) 

FARMEHS'  ft  MERCHANTS'  INSURANCE 
COMPANY,  Plff.  in  Brr^ 

V, 

FRANK  DOBNEY. 

Srror  to  state  court — Federal  question — 
constitutional  law  —  equal  protection  of 
the  laws — validity  of  state  statute  allow- 
ing  attorneys*  fees  in  successful  actions 
on  insurance  policies. 

1.  A  Federal  question  was  not  set  up  too  late 
to  confer  Jarisdlctlon  on  the  Supreme  Court 
of  the  United  States  of  a  writ  of  error  to  a 
state  court,  where  It  was  raised  by  the  as- 
signments of  error  in  the  state  supreme 
court,  and  was  considered  and  decided  by  a 
commission  appointed  to  aid  that  court  In 
the  discharge  of  its  duties,  and  the  Judgment 
of   snch    commission    was,    for    the    reasons 


stated  In  Its  report  affirmed  by  the  stats 
supreme  court. 
S.  The  equal  protection  of  the  laws  Is  not  de- 
nied insurance  companies  by  the  provisions 
of  Neb.  Comp.  Stat.  chap.  43,  ||  43-45,  al- 
lowing a  reasonable  attorney's  fee  to  plain- 
tiff In  case  of  the  unsuccessful  defense  by 
an  Insurance  company  of  a  suit  on  a  policy 
of  Insurance  covering  real  property  which 
has  been  totally  destroyed  by  the  causes 
Insured  against. 

[No.  189.] 

SiOmitted  March  9,  190S.     Decided  April 
6,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
which  affirmed,  for  the  reasons  stated  in  the 
report  of  a  commission  appointed  to  aid 
■lioh  eourt  in  dischaiiging  its  duties,  a  judg- 
ment of  the  District  Court  of  Holt  County 
In  favor  of  plaintiff  in  a  suit  on  a  policy  of 
fire  insurance.    Affirmed. 

See  same  case  below,  62  Neb.  218,  86  N. 
W.  1070. 

The  facts  are  stated  In  the  opinion. 

Mr.  HftUeek  F.  Bose  for  plaintiff  la 


Messrs.  M*  P*  Kinkaid  and  BI.  F.  Hajp- 
linston  for  defendant  in  error.  § 

cs 
*Mr.  Justice  WUte  delivered  the  opinion* 
of  the  court: 

Having  been  adjudged  to  pay  the  amount 
of  a  fire  policj  written  on  the  dwelling  house 
of  the  defendant  in  error,  which  was  totally 
destroyed  by  fire,  the  plaintiff  in  error  pros- 
ecutes this  writ.  The  judgment  was  for 
$861.40  with  interest,  costs,  and  $150  as  a 
reasonable  attorney's  fee.  This  latter 
amount  was  fixed  under  authority  conferred 
on  the  court  by  SS  43,  44,  and  45  of  chapter 
43  of  the  Compiled  Statutes  of  Nebraska, 
which  are  a  reproduction  of  chapter  48  of 
the  Laws  of  Nebraska  for  1899.  The  sec- 
tions in  question  are  reproduced  in  the  mar- 
ein.t  The  allowance  of  the  attorney's  fee  is 
the  basis  of  the  Federal  ri|^ht  asserted.  It 
is  moved  to  dismiss  the  writ  on  the  ground 


I  70S.' 


See  Constitutional  Law,  vol.  10,  Cent.  Dig. 


tComplled  Sta totes  of  Nebraska,  chapter  43. 

Sec.  48.  Whenever  any  policy  of  Insurance 
shall  be  written  to  iosure  any  real  property  In 
this  state,  against  loss  by  fire,  tornado,  or  lights 
ning,  and  the  property  Insured  shall  be  wholly 
destroyed,  without  criminal  fault  on  the  part 
of  the  iDSured  or  his  assigns,  the  amount  of 
the  Insurance  written  In  such  policy  shall  be 
taken  conclusively  to  be  the  true  value  of  the 
property  Insured  and  the  true  amount  of  loss 
and  measure  of  damages. 

Sec.  44.  This  act  shall  apply  to  all  policies 
of  iDSurance  hereafter  made  or  written  upon 
real  property  In  this  state,  and  also  to  the  re- 
newal, which  shall  hereafter  be  made,  of  all 
policies  heretobefore  written  In  this  state,  and 
the  contracts  made  by  such  policies  and  renew- 
als shall  be  construed  to  be  contracts  made  uup 
der  the  laws  of  this  state. 

Sec.  45.  The  court,  upon  reuderlng  Judgment 
against  an  Insurance  company  upon  any  such 
policy  of  Insurance,  shall  allow  the  plaintiff  a 
reasonable  sum  as  an  attorney's  fee,  to  be 
taxed  as  part  of  the  costa 
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Sthat  tha  Federal  rlgbt  was  not  specially  set 
•  up*below  as  required  by  Rev,  Stat.  S  709  (U. 
S.  Comp.  Stat.  1001,  p.  676),  or  was,  in  any 
event,  alleged  too  late  to  enable  the  supreme 
court  of  Nebraska  to  consider  it.  Among 
the  assignments  of  error  contained  in  the 
petition  in  error  filed  before  the  hearing  in 
the  supreme  court  of  Nebraska  was  the  fol- 
lowing: 

"Section  45  of  chapter  43  of  the  Compiled 
Statutes,  under  which  the  court  assumed  to 
allow  and  order  an  attorney  fee  to  be  taxed, 
ii  unconstitutional  and  void  for  want  of 
mutuality  of  the  provisions,  and  for  exclud- 
ing defendant  from  the  benefits  and  privi- 
leges thereby  given  to  plaintiff,  and  for  de- 
priving defendant  of  the  equal  protection  of 
the  laws;  in  each  of  which  particulars  the 
said  section  is  in  conflict  with  S  1  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  and  in  conflict  with  §  3  of  ar- 
ticle 1  and  S  15  of  article  3  of  the  Constitu- 
tion of  Nebraska." 

The  case  was  considered  by  commissioners 
appointed  pursuant  to  the  Nebraska  law  to 
aid  the  supreme  court  of  the  state  in  the  dis- 
charge  of  its  duties.  The  commission  in  an 
elaborate  opinion  recommended  the  affirm- 
ance of  the  judgment.  In  such  opinion  the 
assignment  of  error  concerning  the  attor- 
ney's fee,  above  quoted,  was  considered  and 
numerous  cases  decided  by  the  supreme 
court  of  Nebraska  sustaining  its  allowance 
under  the  statute  in  question  were  referred 
to.  It  was  said  in  the  opinion  that  the  le- 
gality of  the  attorney's  fee  "was  not  an 
open  question  in  this  state"  because  the 
right  to  allow  the  fee  had  been  previously 
sustained  by  the  supreme  court  of  the  state 
in  many  cases.  A  passage  from  the  case 
of  Lanoaahire  Ins.  Co,  v.  Bush,  60  Neb.  116, 
82  N.  W.  313,  expressly  declaring  that  the 
statute  concerning  the  allowance  of  the  at- 
torney's fee  was  consistent  both  with  the 
Constitution  of  the  United  States  and  of  the 
state  of  Nebraska,  was  approvingly  cited, 
the  passage  in  question  being  as  follows : 

"These  decisions  are  vigorously  attacked, 
but  we  are  convinced,  as  a  result  of  further 
investigation  of  the  subject,  that  they  are 
sound  and  should  be  adhered  to.  Tliere  is 
nothing  in  the  Constitution  of  the  United 
States  or  of  this  state  which  forbids  classi- 
fication of  subjects  for  the  purpose  of  legis- 
lation." 
©  The  supreme  court  of  Nebraska,  for  the 
«P  reasons  stated  InHhe  report  of  the  commis- 
sion, afiirmed  the  judgment.  It  results  that 
not  only  was  the  Federal  question  relied 
upon  specially  called  to  the  attention  of  the 
supreme  court  of  the  state  of  Nebraska,  but 
it  was  by  that  court  expressly  decided.  The 
grounds  upon  which  the  motion  to  dismiss 
18  predicated  are,  therefore,  without  merit, 
and  it  is  overruled. 

All  the  grounds  relied  upon  to  demon- 
strate that  the  statute  allowing  a  reasonable 
attorneys'  fee  in  case  of  the  unsuccessful 
defense  of  a  suit  to  enforce  certain  insurance 
policies  is  repugnant  to  the  equality  clause 
of  the  14th  Amendment  are  embraced  in  the 
following    propositions:     First,    because    it 


arbitrarily  subjects  insurance  companies  to 
a  liability  for  attorneys'  fees  when  other  de- 
fendants in  other  classes  of  cases  are  not 
subjected  to  such  burden;  second,  because, 
whilst  the  obligation  to  pay  attorneys'  fees 
is  imposed  on  insurance  companies  in  the 
cases  embraced  by  the  statute,  no  sudi  bur* 
den  rests  on  the  plaintiff  in  favor  of  the  in- 
surance companies  where  the  suit  on  a  pol- 
icy  is  successfully  defended;  and,  third, 
because  the  statute  arbitrarily  distinguishes 
between  insurance  policies  by  allowing  an 
attorney's  fee  in  case  of  a  suit  on  a  policy 
covering  real  estate,  where  the  properfy  has 
been  totally  destroyed,  and  excluding  the 
right  to  such  fees  in  suits  to  enforce  policies 
on  other  classes  of  property,  or  where  there 
has  not  been  a  total  destruction  of  the  prop- 
erty covered  by  the  insurance.  Each  and  all 
of  these  propositions  must  rest  on  the  as- 
sumption that  contracts  of  insurance,  go- 
nerically  considered,  do  not  possess  such  Sa- 
tinet ive  attributes  as  to  justify  their  classi- 
fication separate  from  other  contracts,  and 
that  contracts  of  insurance,  as  between 
themselves,  may  not  be  classified  separately 
depending  upon  the  nature  of  the  insurance, 
the  character  of  the  property  covered,  and 
the  extent  of  the  loss  which  nia^'  have  super- 
vened. But  the  unsoundness  of  these  propo- 
sitions is  settled  by  the  previous  adjudica- 
tions of  this  court.  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  657,  43  L.  ed.  562,  19  Sup. 
Ct.  Rep.  281;  John  Hancock  Mut.  L.  Ins. 
Co.  V.  Warren,  181  U.  S.  73,  45  L.  ed.  755,  21 
Sup.  Ct.  Rep.  535;  Fidelity  Mut.  Life  Asso. 
V.  Metiler,  185  U.  S.  308,  46  L.  ed.  922,  22 
Sup.  Ct.  Rep.  662.  In  the  Orient  Case,  a 
statute  of  the  state  of  Missouri,  which  sub-^ 
jected  fire  insurance  contracts  to  an  exoep-St 
tional  rule,  was* upheld,  not  only  on  the* 
ground  of  the  right  of  the  state  to  prescribe 
the  conditions  upon  which  an  insurance 
company  should  transact  business  within  its 
borders,  but  also  because  the  rule  in  ques- 
tion was  the  lawful  exercise  of  the  power  to 
classify.  In  the  Warren  Case  a  like  prin- 
ciple was  applied  to  a  statute  of  the  state- 
of  Ohio  establishing  a  particular  regulaticm. 
as  to  life  insurance  companies.  In  the  Met' 
tier  Case  a  statute  of  the  state  of  Texas  was 
sustained,  applicable,  alone,  to  life  insurance 
policies,  which  authorized  the  enforcement, 
not  only  of  a  reasonable  attorney's  fee,  but 
also  of  12  per  cent  damages  after  demand* 
in  case  of  the  unsuccessful  defense  of  a  suit 
to  enforce  a  life  insurance  policy.  In  all 
three  of  the  cases  referred  to,  therefore,  it 
was  necessarily  held  that  insurance  con- 
tracts were  so  distinct  as  to  justify  legist 
lative  classification  apart  from  other  con- 
tracts or  to  authorize  a  classification  of  in- 
surance contracts  so  as  to  subject  one  char- 
acter of  such  contracts  when  put  in  one  class 
to  one  rule  and  other  varieties  of  such  con- 
tracts when  placed  in  another  class  to  a  dif^ 
ferent  rule.  The  only  claimed  distinction 
between  the  cases  previously  decided  and  the 
present  one  is  that  in  this  case  the  classifi- 
cation is  made  to  depend,  not  alone  upon  the  - 
general  character  of  the  contract,  but  upon, 
the  kind  of  property  insured  and  the  extent. 
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«f  the  loss.  This,  it  is  elaborately  argued, 
takes  this  ease  out  of  the  rule  established 
hj  the  previous  eases,  and  causes  the  statute 
to  be  repugnant  to  the  14th  Amendment. 
But  as  the  rule  settled  by  the  previous  cases 
is  that  contracts  of  insurance  from  their 
very  nature  are  susceptible  of  classification, 
not  only  apart  from  other  contracts,  but 
from  each  other,  it  must  follow,  as  the  les- 
ser is  included  in  the  greater,  that  the  char- 
acter of  the  property  insured  and  the  extent 
of  the  loss  afford  reasons  for  subclassifica- 
tion. 

It  is,  however,  argued  that  no  reason 
eould  have  existed  for  classifying  losses  on 
real  estate  separately  from  losses  on  other 
property.  And  by  what  process  of  reason- 
uig,  it  is  asked,  could  the  legislative  mind 
have  discovered  the  foimdation  for  allowing 
the  recovery  of  a  reasonable  attorney's  fee 
in  case  of  a  total  loss  of  real  estate  insured, 
M  and  not  permit  recovery  of  such  fee  when  the 
e  property  insured  has  been  only  partially  de- 
m  ttroyed  ?  *  The  distinction  between  real  and 
personal  property  has  in  all  mtems  of  law 
constantly  given  rise  to  different  refla- 
tions concerning  such  nroperty.  The  differ- 
ences of  relation  which  may  arise  between 
the  insurer  and  the  insured,  depending  upon 
whether  the  property  insured  has  been  only 
partially  damaced  or  has  been  totally  de- 
stroyed, needs  but  to  be  suggested.  In  the 
one  case,  the  amoimt  of  the  damaoe  affords 
possibilities  for  a  reasonable  dif^rence  of 
opinion  between  the  parties  in  adjusting  the 
payment  under  the  policy.  In  the  other, 
the  amount  being  determined  under  the  stat- 
ute by  the  value  fixed  by  both  parties  in  the 
policy,  the  question  of  legal  liability  under 
the  policy  would  be,  as  a  general  nile,  the 
only  matter  to  be  considered  in  determining 
whether  payment  under  the  oontraet  will  be 
made.  Besides,  it  is  obvious  that  the  total 
destruction  of  real  estate  covered  by  insur- 
ance necessarily  concerns  the  homes  of  many 
of  the  people  of  the  state.  If,  in  regulating 
and  classifying  insurance  contracts,  the 
legislature  took  the  foreeoing  considerations 
into  view  and  provided  for  tnem,  we  cannot 
say  that  in  doing  so  it  acted  arbitrarily  and 
wholly  without  reason. 
Affirtned, 

Mr.      Justice      Harlan,      Mr.      Justice 
Brewer,  and  Mr.  Justice  Browa  dissented. 


(189  V,  8.  447) 

SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY et  al,  Appts., 

V, 

UNITED  STATES  OF  AMERICA. 

RaiWoad  land  granU — excepted  lands — for- 
feiture— indemnitij  lands, 

1.  Land  within  the  20-miIe  limit  of  the  grsnt 
to  the  Texas  Pacific  Railroad  Company  by 
the  act  of  March  3,  1871,  chap.  122,  |  9  (19 
Stat,  at  L.  573),  was  excepted  from  the 
grant  by  I  23  of  that  act,  to  the  Southern 
Pacific  Railroad  Company,  by  the  proviso 
therein  that  audi  section  "shall  in  no  way 


sifeet  or  Impair  the  rlgbtai  present  or  pro- 
spective, of  the  Atlantic  ft  Pacific  Railroad 
Company  or  any  other  railroad  company." 
2.  Indemnity  selections  cannot  be  made  by 
the  Southern  Pacific  Railroad  Company  from 
lands  within  the  indemnity  limlta  of  the 
grant  to  it  by  the  act  of  March  3,  1871, 
chap.  122,  I  23  (16  Stat,  at  L.  673),  which 
are  also  within  the  forfeited  place  limits  of 
the  grant  to  the  Texas  Pacific  Railroad  Com- 
pany by  I  0  of  the  same  act. 


[No.  190.] 

Argued  Maroh  9,  10,  1909, 
6,  1903. 


Decided  April 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Northern  Dis- 
trict of  California  in  favor  of  the  United 
States  in  a  suit  to  quiet  title.    Affirmed, 

See  same  ease  below,  48  C.  C.  A.  712,  109 
Fed.  913. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Maxwell  Evarts  and  Ii.  B. 
Payson  for  appellants. 

Mr.  Joseph.  H.  Gall  for  the  United 
States^  tt 

*Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  a  bill  to  quiet  title,  brought  by 
the  United  States  against  the  plaintiff  in  er- 
ror. It  comes  here  by  appeal  from  a  decree 
of  the  United  States  circuit  court  of  ap- 
peals (48  C.  C.  A.  712,  109  Fed.  013),  af- 
firming a  decree  of  the  circuit  court  (94 
Fed.  427),  in  favor  of  the  United  Stotes. 
The  United  States  claims  under  forfeiture 
of  a  grant  made  to  the  Texas  Pacifie 
Railroad  Company  in  its  charter,  and  the 
Southern  Pacific  Railroad  Company  under 
words  in  the  same  charter  which  are  con- 
strued to  make  an  incidental  grant  to  it^ 
The  principal  land  in  controversy  is  land 
within  the  place  limits  of  the  Southern  Pa- 
cific under  the  said  grant,  and  within  the 
20-mile  limit  of  the  Texas  Pacific,  being 
land  situated  where  the  road  of  the  former 
company  and  the  contemplated  track  of  the 
Texas  Pacific  met  at  Yuma  on  the  Colorado 
river  in  the  southeastern  comer  of  Califor- 
nia. The  United  States  contends  that  this 
land  was  excepted  from  the  Southern  Pa- 
cific grant. 

The  charter  is  the  act  of  Maroh  8,  1871, 
chap.  122  (10  Stat,  at  L.  573).  By  5  »  it 
grants  to  the  Texas  Pacific  by  words  in  the 
present  tense  "ten  alternate  sections  of  land 

ger  mile  on  each  side  of  said  railroad  in 
alifomia,  where  the  same  shall  not  have 
been  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,"  etc.  By  S  12,  "said 
company,  within  two  years  after  the  passage 
of  this  act,  shall  designate  the  general  route 
of  its  said  road,  as  near  as  may  be,  and 
shall  file  a  map  of  the  same  in  the  Depart- 
ment of  the  Interior;  and  when  the  map  ii 
so  filed,  the  Secretary  of  the  Interior,  im- 
mediately thereafter,  shall  cause  the  lands 
within  40  miles  on  each  side  of  said  deaig* 
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•  nated 'route  within  the  territories,  ajid  20 
miles  within  the  state  of  California,  to  be 
withdrawn  from  pre-emption,  private  entry, 
and  sale."  The  Texas  Pacific  filed  its  map 
of  general  route  in  August,  1871,  and  in  Oc- 
tober, 1871,  the  Secretary  of  the  Interior 
withdrew  the  odd  sections  according  to  the 
statute,  including  the  land  in  question. 

By  §  23  of  this  same  charter,  for  the  pur- 
pose of  connecting  the  Texas  Pacific  Rail- 
road with  San  Francisco,  the  Southern  Pa- 
cific was  authorized  to  construct  a  line  to 
the  Texas  Pacific  road  at  or  near  the  Colo- 
rado river,  "with  the  same  rights,  grants, 
and  privileges,  and  subject  to  the  same  lim- 
itations,'' etc.,  as  in  the  act  of  July  27, 
1866,  "Provided,  however,  that  this  section 
shall  in  no  way  affect  or  impair  the  rights, 
present  or  prospective,  of  the  Atlantic  &.  Pa- 
cific Railroad  Company,  or  any  other  rail- 
road company."  It  was  decided  in  United 
States  V.  Colton  Marble  d  Lime  Co,  146  U. 
6.  615,  36  L.  ed.  1104,  13  Sup.  Ct  Rep.  163, 
that  this  proviso  excluded  the  indemnity 
lands  of  the  Atlantic  &  Pacific  road^  and 
that  the  Southern  Pacific  took  nothing  in 
them,  even  after  a  forfeiture  of  the  Atlantic 
&  Pacific  grant.  But  it  is  said  that  the  At- 
lantic k  Pacific  had  filed  a  definite  location, 
and  it  is  contended  on  several  groimds  that 
there  is  not  a  similar  exception  in  this  case. 
In  the  first  place,  it  is  denied  that  the 
Texas  Pacific  is  included  under  the  words 
last  quoted:  "or  any  other  railroad  com- 
pany." But  we  think  it  too  plain  for  ex- 
tended argument  that  it  is  included  by  those 
words.  It  was  called  into  being,  and  was 
an  "other  railroad"  at  the  moment  when  the 
proviso  took  effect.  In  fact,  it  was  the  only 
other  railroad,  so  far  as  has  been  suggested 
to  us,  to  which  the  words  could  apply.  It 
received  a  grant  for  its  main  line,  while  that 
to  the  Southern  Pacific  was  for  a  branch. 
By  the  contemplated  junction  of  the  latter 
with  the  former  there  would  arise  a  conflict 
for  which  it  was  proper  to  provide,  and  nat- 
ural to  provide  as  the  statute  did. 

Next,  it  is  said  that  the  Texas  Pacific  had 
no  prospective  rights  at  the  moment  when 
the  act  was  pass^,  and  that  is  said  to  be 

^the  moment  when  her  priorities  were  fixed. 

10  We  cannot  take  the  words  of  the  proviso  so 

•  narrowly.  The  Atlantic*^  Pacific  had  not 
fixed  its  definite  location  when  the  axst  was 

gassed,  and  yet  in  the  decision  which  we 
ave  cited  its  indemnity  lands  were  held  ex- 
cepted from  the  Southern  Pacific  grant.  See 
United  States  v.  Southern  P.  R,  Co.  146  U. 
S.  570,  573,  36  L.  ed.  1091,  1093,  13  Sup. 
Ct  Rep.  152;  Southern  P,  R,  Co,  v.  United 
States,  183  U.  S.  619,  522,  46  L.  ed.  307,  22 
Sup.  Ct.  Rep.  154.  As  to  the  phrase  "pros- 
pective rights,"  no  doubt  it  is  inartificial. 
The  adjective  changes  the  very  nature  of  the 
substantive.  A  prospective  right  is  not  yet 
a  right.  It  is  only  an  expectation  having 
a  certain  intensity  of  reasonableness.  But 
it  is  plain,  for  instance,  that  when  the  lands 
were  withdrawn  along  the  general  route  of 
the  Texas  Pacific  under  9  12,  that  road  had 
a  prospective  right  to  the  whole  of  its  place 
lands  which  the  Southern  Pacific  could  not 
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affect  by  anything  which  it  might  do  later. 
The  statute  is  not  governed  by  the  ordinary 
rule  as  to  contemporaneous  grants.  The 
Southern  Pacific  was  not  intended  or  al- 
lowed to  interfere  with  what  the  Texas  Pa- 
cific might  take. 

The  strength  of  the  appellant's  case  is  in 
a  somewhat  attenuated  line  of  reasoning. 
The  Texas  Pacific  act  refers  to  the  act  of 
July  27, 1866,  for  the  rights  conferred  on  the 
Southern  Pacific.  14  Stat,  at  L.  292,  chap. 
278.  The  last-mentioned  statute  is  an  act 
incorporating  the  Atlantic  &  Pacific  Rail- 
road Company.  By  S  18  the  Southern  Pa- 
cific is  authorized  to  connect  with  the  At- 
lantic &  Pacific,  and  is  to  have  similar 
grants  of  land  with  that  company.  By  S 
6  there  is  a  provision  for  the  withdrawal  of 
lands  along  the  general  route  of  the  Atlan- 
tic &  Pacific  somewhat  like  that  which  has 
been  mentioned  as  contained  in  S  12  of  the 
Texas  Pacific  charter.  It  may  be  argued 
that  it  is  implied  by  9  18  of  the  Atlantic  k 
Pacific  charter  that  there  is  to  be  a  similar 
withdrawal  of  the  land  there  granted  to  the 
Southern  Pacific,  and  that  this  implied  pro- 
vision is  carried  over  by  a  further  implica- 
tion to  the  grant  to  the  Southern  Pacific  in 
S  23  of  the  Texas  Pacific  charter.  The 
Southern  Pacific  filed  the  location  of  its  gen- 
eral route  in  April,  1871,  before  the  filing 
by  the  Texas  Pacific,  and,  as  the  grant  to 
the  Texas  Pacific  by  9  9  was  only  of  lands 
not  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  it  may  be  said  that^ 
the  Southern  Pacific  has  got  a  preferoKOi^l) 
much  as  the  Texas  Pacific *woula  have  j|Ot« 
one  had  the  Southern  Pacific  done  ncthinff 
before  the  Texas  Pacific  filed  the  location  of 
its  general  route. 

It  must  be  admitted  that  if  this  argument 
is  correct  in  its  premises  it  puts  a  good  deal 
of  a  strain  on  the  proviso  in  favor  of  the 
prospective  rishts  ox  the  Texas  Pacific.  For 
at  the  time  when  the  Southern  Pacific  filed 
the  location  of  its  general  route  the  pros- 
pective rights  of  the  Texas  Pacific  were  not 
determined  otherwise  than  by  its  incorpora- 
tion and  the  indications  and  promises  in  its 
charter.  Nevertheless,  we  are  of  opinion 
that  the  argument  cannot  prevail.  It  is 
only  by  a  stretch  that  the  provision  for 
withdrawal  of  lands  along  the  general  route 
of  the  Atlantic  &  Pacific  could  be  extended 
to  the  grant  to  the  Southern  Pacific  in  the 
Texas  Pacific  charter,  and  if  it  be  so  extend- 
ed it  is  such  a  remote  and  probably  uncon- 
sidered consequence  of  a  reference  to  a  ref- 
erence that  it  cannot  be  allowed  to  outweigh 
the  plain  intent  of  the  proviso  in  9  23,  re- 
inforced by  the  express  arrangement  for 
withdrawal  in  favor  of  the  Texas  Pacific  in 
9  9.  Asstiroinff  that  proviso  to  refer  to  the 
Texas  Pacific,  it  indicates  a  plain  intent  to 
except  from  the  grant  to  the  Southern  Pap 
cific  the  land  that  in  the  natural  course  of 
events  would  be  covered  by  the  location  of 
the  former  road.  The  confiict  of  interests 
naturally  would  be  limited  to  the  point  of 
connection  at  Yuma.  There  might  be  no 
other.  As  to  that  land,  the  plain  object  of 
the  proviso  was  to  avoid  a  race  of  diligence 
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by  giving  priority  to  the  main  line  of  the 
chartered  road  over  the  connecting  branch. 
Our  decision  is  in  accord  with  the  settled 
construction  and  practice  in  the  Depart^ 
ment  of  the  Interior  following  a  ruling  of 
the  late  Mr.  Justice  Lamar  when  Secretary 
of  the  Interior.  TeoMa  P.  R.  Co,  and  South- 
ern P.  R.  Co,  4  Land  Dec.  215. 

The  Texas  Pacific  grant  was  declared  for- 
feited by  the  act  of  February  28,  1885,  chap. 
265  (23  Stat,  at  L.  337),  and  this  forfeit- 
ure inured  to  the  benefit  of  the  United 
States.  United  States  v.  Southern  P.  R,  Co, 
146  U.  S.  570,  36  L.  ed.  1091,  13  Sup.  Ct. 
Rep.  152.  It  is  argued  further,  however, 
that  if  the  Southern  Pacific  did  not  get  the 
lands  in  question  under  its  primary  grant, 
it  may  take  a  part  of  them  as  indemnity 
eq  lands.  It  is  said  that  the  company  has  a 
J^  right  to  take  them  for  that  purpose  if  the 
•  status  of  the  lands  at  the  time  of  ••election 
permits  it.  Ryan  v.  Central  P.  R.  Co.  99 
U.  S.  382,  25  L.  ed.  306.  That  contention 
seems  to  be  disposed  of  by  Southern  P,  R, 
Co.  v.  United  States,  168  U.  &  I,  47,  66,  42 
L.  ed.  355,  376,  382,  18  Sup.  Ct  Rep.  18, 
and  the  practice  of  the  Land  Department 
for  many  years  has  been  inconsistent  with 
it.  Southern  P,  R,  Co,  v,  Moore,  11  Land 
Dec  534;  Moore  v.  Kellogg,  17  Land  Dee. 
391 ;  Smead  v.  Southern  P,  R,  Co,  29  Land 
Dec.  135.  When  it  is  decided  that  the  com- 
pany ^ot  no  title  to  the  land  within  its  20- 
mile  limit,  it  would  be  contrary  to  the  in- 
timations of  the  cases  to  allow  it  to  take  the 
adjoining  strip  outside  under  a  claim  of  in- 
demnity. See  Bardon  v.  Northern  P,  R,  Co. 
145  U.  S.  535,  515,  36  L.  ed.  806,  811,  12 
Sup.  Ct  Rep.  856;  Clark  v.  Herington,  186 
U.  S.  206,  46  L.  ed.  1128,  22  Sup.  a.  Rep. 
872.  It  is  not  clear  that  the  language  of 
the  statute  does  not  forbid  it  The  indem- 
nity to  the  Atlantic  &  Pacific,  by  9  3  of  its 
charter  adopted  for  the  Southern  Pacific  by 
I  18,  is  to  be  other  lands  ''in  alternate  sec- 
tions, and  designated  by  odd  numbers,  not 
more  than  10  miles  beyond  the  limits  of 
said  alternate  sections,  and  not  including 
the  reserved  numbers."  It  might  be  ar- 
gued that  the  last-quoted  words  dispose  of 
the  matter.  Without  going  into  furtlier 
reasons  for  our  decision,  we  are  of  opinion 
that  the  decree  appealed  from  was  right 
We  deal  only  with  the  questions  argued  in 
this  court. 

Decree  affirmed. 

Mr.    Justice    Brewer    and  Mr.  Justice 
l>a7  took  no  part  in  the  decision  of  this 
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SAMUEL  BELL,  Clerk,  Petitioner, 

V. 

COMMONWEALTH    TITLE    INSURANCE 
ft  TRUST  COMPANY. 

Clerks  —  puhlio   records  —  examination,   by 
title  guaranty  companies. 

A  corporatloD  en^^aged  In  examining  titles  and 
eertlfylng  thereto  may,  so  far  as  nece88ai7 


to  assist  In  the  examination  of  a  title  for 
which  it  is  employed,  Inspect  and  examine 
the  Indices  and  cross  indices  of  the  Jadff- 
ment  records  prepared  by  the  clerks  of  United 
States  courts^  which,  by  the  act  of  August  1. 
1888,  I  2  (26  Stat,  at  L.  357,  chap.  729,  U. 
S.  Comp.  Stat  1901,  p.  701),  "shall  at  all 
times  be  open  to  the  Inspection  and  examina- 
tion of  the  public,"  so  long  as  It  does  not  in- 
terfere with  the  clerk  or  his  assistants  In 
the  discharge  of  their  dotie%  or  with  the 
equal  rights  of  other  persons  to  make  sucli 
Inspection  and  examination. 

[No.  191.] 

Submitted  March  10,  1909.     Decided  Awil 
6,  1909. 
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N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  the 
Eastern  District  of  Pennsylvania  giving  a 
title  guaranty  company  access  to  the  judg- 
ment indices  and  cross  indices  kept  by  a 
olerlc  of  the  United  States  Court.    Affirmed. 

See  same  ease  below,  49  C.  C.  A.  208,  110 
Fed.  828. 

Statement  by  Mr.  Justice  Brewers 

By  S  828,  Rev.  Stat.  (U.  S.  Comp.  Stat. 
1901,  p.  635),  clerics  of  tiie  circuit  and  dis- 
trict courts  are  allowed  certain  fees  for 
searohing  records  for  judgments,  decrees, 
etc.,  and  certifying  the  results  of  such 
searches.  In  the  same  section  is  t^is  pro- 
vision : 

"All  books  in  the  offices  of  the  clerks  of 
the  circuit  and  district  courts,  oontaining 
the  docket  or  minute  of  the  judgments,  or 
decrees  thereof,  shall,  during  office  hours, 
be  open  to  the  inspection  of  any  person  de- 
siring to  examine  tne  same,  without  any  fees 
or  charge  therefor." 

Section  2  of  the  act  of  August  1,  1888 
(25  Stat,  at  L.  357,  chap.  729,  U.  S.  Comp. 
Stat.  1901,  p.  701),  reads: 

"The  clerks  of  the  several  courts  of  the 
United  States  shall  prepare  and  keep  In 
their  respective  offices  complete  and  conven- 
ient indices  and  cross  indices  of  the  judg- 
ment records  of  said  courts,  and  such  indices 
and  records  shall  at  all  times  be  open  to  the 
inspection  and  examination  of  the  public." 

On  December  28,  1896,  the  Commonwealth 
Title    Insurance    &    Trust   Company   com- 
menced a  suit  in  the  circuit  court  of  the 
United   States  for  the   eastern  district  of 
Pennsylvania  against  Samuel  Bell,  clerk  of 
that  court.    The  company  is  engaged  in  thegi 
business  of    insuring   titles  to  real    estate,  m 
making^searches  for  liens  and  encumbrances  • 
upon  the  same,  and  issuing  certificates  in 
respect  thereto,  and  sought  a  decree  givins 
to   it  access  to   the  judgment   indices    and 
cross  indices  kept  by  the  clerk.    The  case 
proceeded  to  a  decree  as  follows: 

"And  now  this  16th  day  of  January,  1901, 
this  case  having  come  on  to  be  heard  upon 
pleadings  and  proofs,  and  having  been  ar- 
gued by  counsel,  it  is  ordered,  decreed,  and 
adjudged  that  the  respondent  shall  permit 
the    properly  authorized    representatives  of 
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the  eomplaiiiant  to  inspeet  and  examine  the 
judgment  indioea  and  cross  indices  kept  by 
the  respondent,  as  derk  of  the  circuit  court 
of  the  United  States  for  the  eastern  district 
of  Pennsylvania,  in  such  way  and  manner 
as  will  enable  the  complainant  to  prosecute 
its  business  as  insurer  of  titles,  but  subject 
to  the  following  restrictions: 

"The  inspection  and  examination  must 
in  each  instance  relate  and  be  confined  to  a 
transaction  or  transactions  which  at  the 
time  being  shall  be  current  or  depending; 
and  such  inspection  and  examination  shall 
be  made  only  at  such  times  and  under  such 
circumstances  as  will  not  interfere  with  the 
respondent  or  his  assistants  in  the  discharoe 
of  their  duties,  or  with  the  exercise  of  the 
right  of  other  persons  to  have  access  to  said 
indices  and  cross  indices." 

This  decree  was  affirmed  on  September  27, 
1901,  by  the  circuit  court  of  appeals.  49  C. 
0.  A.  208,  110  Fed.  828.  On  December  2  of 
the  same  year  the  case  was  brought  here  on 
certiorari.  183  U.  S.  699,  46  L.  ed.  396,  22 
Sup.  Ct  Rep.  946. 

Bolioitor  Oeneral  Bioli.ardfl  and  AssiBi- 
mnt  Attorney  General  Beok  for  petitidner. 
Mr,  JolftB  O.  Johnson  for  respondent. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  question  presented  is  to  what  extent 
ft  company  engaged  in  the  business  of  exam- 

gining  titles  and  certifying  thereto  may  have 
access  to  and  ve  the  indices  and  cross  in- 
•  dices  of  the^judsment  records  prepared  by 
the  clerics  of  united  States  courts.  The 
statute  declares  that  they  "shall  at  all  times 
be  open  to  the  inspection  and  examination 
of  the  public."  [26  Stat,  at  L.  867,  chap. 
729,  U.  S.  Comp.  Stat.  1901,  p.  701.]  This 
company  as  one  of  the  public  nas  a  right  to 
this  inspection  and  examination.  It  has  no 
monopoly  therein,  and  cannot  interfere  with 
the  clerk  or  his  assistants  in  the  discharge 
of  their  duties,  or  with  the  equal  rights  of 
other  persons  to  such  inspection  and  exam- 
ination. But  this  limitation  is  expressly 
provided  for  by  the  second  of  the  two  re- 
strictions imposed  in  the  decree.  Under 
this  decree  the  clerk,  as  custodian,  can  make 
such  reasonable  regulations  as  will  secure  to 
him  and  his  assistants  full  use  of  all  the 
books  and  records  of  his  office,— which,  of 
course,  is  a  primary  matter  to  be  considered, 
^and  also  will  guard  against  any  tamper- 
ing with  or  injury  to  those  books  and  rec- 
ords, and  at  the  same  time  give  to  the  plain- 
tiff and  others  access  to  the  indices.  From 
the  testimony  it  is  clear  that  there  can  be 
no  difficulty  on  the  score  of  time  or  other- 
wise in  affording  to  this  company  and  all 
others  interested  every  proper  facility  for 
inspection  and  examination.  Indeed,  it  is 
not  contended  that  there  is  any  trouble  in 
that  direction. 

But  the  contention  is  that  the  office  of 
clerk  is  not  a  salaried  office;  that  he  is  paid 
by  fees;  that  the  fees  for  searches  and  cer- 
tificates thereof  have  amounted  to  a  very 


considerable  sum,  and  In  this  office  have  re- 
sulted in  a  surplus  above  the  maximuTn  of 
compensation  allowed  bv  law  to  the  clerk, 
which  has  gone  into  the  Treasury  of  the 
United  States,  whereas,  if  this  plaintiff  and 
other  like  companies  situated  in  Philadel- 
phia, which  are  monopolizing  the  business 
of  examinations  of  title,  should  be  permitted 
to  make  their  own  inspection  and  examina- 
tion of  these  indices,  a  large  part  of  the  fees 
hitherto  received  by  the  clerK  will  be  lost* 
his  maximum  of  compensation  will  not  be 
reached,  and  there  will  be  no  surplus  to  be 
paid  into  the  Treasurv  of  the  United  States. 
It  is  insisted  that  although,  by  the  terms  of 
S  828  (U.  S.  Comp.  Stat.  1901,  p.  635),  the 
judgment  records  are  open  to  the  inspection 
of  any  person  without  any  fee  or  charge 
therefor,  Congress,  in  directing  the  prepara- 
tion of  the  indices  and  cross  indices,  and 
that  they  should  be  open  to  the  inspection^ 
and  examination  of  the  public,  did  not  addjg 
thereto  "without  any*fee  or  charge  therefor ,*•  • 
and  thus  manifested  its  intent  that  thev 
should  not  be  so  used  as  to  interfere  with 
the  fees  theretofore  received  by  the  derk. 
We  cannot  so  interpret  the  statute.  H 
these  indices  were  intended  merely  for  the 
convenience  of  the  clerk  and  to  facilitate 
his  work,  the  making  of  them  would  un- 
doubtedly have  been  left  to  his  discretion. 
The  convenience  of  the  public  and  assistance 
to  those  interested  in  the  judgments  were 
obviously  in  the  thought  of  Congress,  for  it 
declared  that  they  snould  be  open  to  the 
inspection  and  examination  of  the  public. 

Very  likely,  at  the  time  of  the  passage  of 
the  act,  the  monopolizing  of  the  business  of 
examining  titles  by  one  or  two  corporations 
was  not  contemplated.  The  work  was  scat- 
tered among  the  separate  members  of  the 
bar,  each  one  for  his  own  client  examining 
the  title  to  property  in  which  such  client 
was  interested.  But  if  Congress  provided 
and  intended  to  provide  that  one,  interested 
in  the  title  to  real  estate  and  desiring  an 
examination  of  judgment  liens  thereon, 
should,  either  by  himself  or  agent,  have  ac- 
cess to  these  indices,  that  intent  and  that 
provision  are  not  changed  by  the  fact  that 
the  business  has  passed  from  the  many  to  a 
few.  The  same  right  of  inspection  exists 
whether  one  is  examining  only  the  title  to 
a  single  piece  of  real  estate  or  the  titles  to 
a  hundred.  The  inspection  is  an  assistance 
to  the  examination  of  titles  and  obviously 
Congress  intended  that  these  indices  should 
be  open  to  the  inspection  of  those  right- 
fully making  such  examinations. 

Whether  parties  have  a  right  to  make  cop- 
ies in  full  of  these  indices  is  not  a  question 
before  us,  for  the  decree  carefully  limits 
the  right  of  inspection  to  a  transaction  or 
transactions  at  the  time  current  or  depend- 
ing. So  that  all  that  this  plaintiff  is  al- 
lowed by  this  decree  is  an  inspection  and 
examination  of  these  indices,  so  far  as  may 
be  necessary  to  assist  in  the  examination  oif 
a  title  for  which  it  is  then  employed. 

We  see  no  error  in  the  decree,  and  U  if 
affirmed. 
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CAN  DIEGO  LAND  ft  TOWN  COMPANY, 
Appt., 

V. 

JAMES  A.  JASPER,  Charles  H.  Swallow, 
William  Justice,  John  Griffin,  and  How- 
ard M.  Cherry  (Members  of  and  Consti- 
tuting the  Board  of  Supervisors  of  the 
Coun^  San  Diego,  State  of  California), 
and  M.  T.  Hall  et  al. 

Courts  —  jurisdiction  —  default  of  parties 
in  interest  —  state  regulation  of  water 
rates  —  tests  of  reasonableness. 

1.  Bo  long  as  a  board  of  saperylsors  defends  a 
■nit  to  have  water  rates  fixed  by  them  de- 
clared void  for  unreasonableness,  there  Is  a 
■nfflcient  party  respondent  to  enable  the  conrt 
to  consider  the  merits  of  the  controveray,  not- 
wlthstsjDdlng  the  default  of  those  who  set  In 
motion  the  proceedings  before  the  board. 

a.  The  price  which  a  waterworks  plant  brought 
on  foreclosure  Is  eyidence  which  a  board  of 
sapervlsors  when  regulating  water  rates  may 
take  Into  consideration  In  estimating  the  yal- 
ne  of  the  plant,  on  which  the  water  company 
Is  entitled  to  a  fair  return  from  its  rates. 

S.  The  yaluation  of  a  waterworks  plant  for 
purposes  of  taxation  may  be  considered  by  the 
courts  In  determining  the  reasonableness  of 
water  rates  as  fixed  by  a  board  of  supervis- 
ors.— especially  where  such  valuation  was 
sworn  to  by  ofllcers  of  the  water  company. 

4.  The  depreciation  in  value  of  a  waterworks 
plant,  and  in  the  value  of  the  services  ren- 
dered to  consumers,  due  to  a  diminution  in 
the  water  supply  from  a  long-continued 
drought  from  which  the  surrounding  country 
has  suffered  since  the  passage  of  an  ordinance 
ngulating  water  rates,  may  be  considered  in 
determining  the  reasonableness  of  such  rates. 

•b  Irrigation  rates  established  by  a  board  of 
supervisors  are  not  necessarily  unreasonable 
because  they  will  only  yield  a  full  return  on 
the  total  value  of  the  plant  when  the  water 
company  shall  serve  the  entire  area  which  Its 
system  will  supply. 

[No.  198.] 

Arffued  March  10,  1909,    Decided  April  6, 
190S, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  California  to  review  a  decree  which  dis- 
missed a  bill  to  have  an  ordinance  of  a  board 
of  supervisors  fixing  irrigation  rates  de- 
clared void  for  unreasonableness.  Af- 
firmed. 

See  same  case  below,  110  Fed.  702. 

The  facte  are  stated  in  the  opinion. 

Mes-  '8.  Joint  D.  Works,  Bradner  W. 
Lee,  and  Leuna  R.  Works  for  appellant. 

Messrs.  A.  Hfldnes  and  T.  L.  Lewis  for 
appellees. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  brought  in  the 
circuit  court  against  the  board  of  supervis- 
ors of  San  Diego  county  and  others  for  the 
purpose  of  having  certain  water  rates  which 
have  been  fixed  by  the  board,  declared  void. 
It  is  alleged  that  the  rates  are  so  low  as  to 
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amount  to  a  taking  of  the  plaintiff's  prop* 
erty  without  due  process  of  law.  The  cir- 
cuit court  decided  that  it  did  not  appear 
that  the  rates  would  have  that  effect,  and 
dismissed  the  bill,  whereupon  the  plaintiff 
applied  to  this  court. 

By  a  statute  of  California  approved 
March  12,  1885,  t!ie  board  of  supervisors  of 
the  counties  are  to  fix  the  maximum  water 
rates  in  cases  like  the  present.  They  are 
authorized  to  proceed  to  a  hearing  upon  a 
petition  of  twenty-five  inhabitants  who  are 
taxpayers,  and  the  rates  when  fixed  are  tOe 
be  binding  for  not  less  than  one  year.  Sub- J 
ject  to  that  limitation  they  may* be  re-es-* 
tablished  or  abrogated  upon  a  similar  peti- 
tion, or  a  petition  of  tne  water  company 
subjected  to  the  regulation.  The  rate  was 
fixed  in  this  case  upon  a  petition  of  twenty- 
five  taxpayers.  The  present  bill  made  the 
petitioners  parties,  as  well  as  the  board,  and 
allied  that  they  were  not  water  takers,  but 
were  induced  to  petition  by  the  consumers, 
in  order  that  the  latter  might  not  admit 
that  any  rates  other  than  those  originally 
fixed  by  the  company  could  be  established 
by  anyone.  The  petitioners,  after  a  demur- 
rer by  them  to  the  bill  was  overruled,  failed 
to  answer,  and  the  bill  was  taken  pro  cof»- 
fesso  as  against  them.  On  these  facts,  be- 
fore coming  to  the  merits,  the  appellant  con- 
tends that  this  bill  should  not  be  dismissed.  It 
says  that  the  only  parties  in  interest  have 
made  default,  and  tnat  the  ordinance  regu- 
lating the  rates  was  procured  by  a  fraud 
upon  the  supervisors,  with  the  eon8equenoe» 
we  suppose  it  to  be  intended,  that  the  ordi- 
nance should  be  set  aside  on  that  ground 
without  going  further  into  the  case. 

The  preliminary  objections  may  be  dis- 
posed of  in  a  few  words.  The  default  of  the 
petitioner  is  relied  upon  as  the  ground  of 
expressions  in  one  or  two  cases  here  and 
elsewhere,  that  the  duties  of  the  supervisors 
are  judicial  in  their  nature.  Spring  VaUey 
Waterworks  v.  BcKottler,  110  U.  S.  347,  364, 
28  L.  ed.  173,  170,  4  Sup.  Gt.  Rep.  48;  Jo- 
cobs  V.  Han  Francisco,  100  Cal.  121,  130,  84 
Pac.  830.  The  conclusion  drawn  is  that 
when  the  original  plaintiffs  disappear,  the 
case  is  at  an  end.  We  need  not  stop  to  con- 
sider to  what  extent  or  for  what  purposes 
the  proceedings  before  the  supervisors  prop- 
erly may  be  termed  judicial.  See,  further, 
San  Diego  Land  d  Toicn  Co.  v.  yational 
City,  174  U.  S.  739,  760,  43  L.  ed.  1164, 
11. 59,  19  Sup.  Ct.  Rep.  804;  Cambridge  v. 
Railroad  Comrs.  163  Mass.  161,  171,  26  K. 
E.  241.  It  is  obvious  that  they  are  not  so  in 
such  a  sense  as  to  do  the  appellant  any 
good.  The  petitioners  did  not  complain  of 
injuiy  to  any  private  interest  of  theirs. 
They  had  none.  They  appeared  on  behalf 
of  the  public  only,  and  asked  purely  legis- 
lative ad;ion  in  the  form  of  a  general  rule 
for  the  future  to  govern  the  public  at  large. 
San  Diego  Land  d  Town  Co.  v.  National 
City,  43  L.  ed.  1164.  1169,  19  Sup.  Ct.  Rep. 
804 ;  Spring  Valley  Waterworks  v.  San  Fran- 
cisco, 82  Cal.  286,  6  L.  R.  A.  766,  22  Pae. 
910,  1046;  Smith  v.  Strother,  68  Cal.  194, 
8  Pac.  862;  Janvrin^  Petitioner,  174  Masa. 
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5  B14,  47  L.  P*.  A.  319,  55  N.  E.  381.  As  soon 
?  as  such  a* rule  was  established,  if  not  as 
soon  as  a  hearing  was  begun,  the  petitioners 
were  merged  in  the  public  affected  by  the 
rule.  The  present  bill  is  an  independent 
proceeding  to  have  the  ordinance  declared 
void.  In  such  a  case  the  body  making  the 
r^^Iation  is  the  usual,  proper,  and  suffi- 
cient party  respondent,  and  the  default  of 
those  who  set  the  original  proceedings  in 
motion  is  immaterial,  so  long  as  it  defends 
the  case. 

The  charge  that  there  was  a  fraud  prac- 
tised on  the  board  hardly  deserves  mention, 
except  for  the  undue  warmth  with  which  it 
has  been  pressed.  There  are  no  allegations 
in  the  bill  sufficient  to  open  the  question. 
The  board  is  here  adherinc^  to  and  defending 
its  action,  professing  still  to  be  satisfied. 
There  is  no  indication  of  fraud  or  attempt 
at  fraud.  The  course  adopted  was  adopted 
for  reasons  which  appear  on  the  face  of  the 
bill,  the  situation  was  made  plain  at  the 
hearing  before  the  supervisors,  and  we  see 
no  evidence  that  the  parties  did  more  than 
exercise  their  legal  rights. 

Coming  now  to  the  merits,  the  first  thing 
to  be  noticed  is  that  the  ordinance  com- 
plained of  took  effect  in  November,  1897, 
and  that  after  a  year  from  that  date  the  ap- 
pellant was  free  to  apply  for  a  modification 
of  the  rates.  It  did  not  do  so.  There  is  no 
•allegation  or  suggestion  that  the  board  is 
corrupt,  or  that  it  purposes  and  intends, 
without  regard  to  evidence,  to  adhere  to  un- 
just rates  so  as  to  destroy  or  impair  the 
value  of  the  appellant's  works.  Under  such 
circumstances  the  question  arises  whether 
this  is  much  more  than  a  moot  case,  in  view 
of  the  principles  adverted  to  in  Tenneaaee 
V.  Condon,  189  U.  S.  64.  post,  p.  570.  23  Sup. 
Ct.  Rep.  579,  or  at  least  wh^her  the  appel- 
lant should  not  be  required  to  exhaust  its 
other  remedies  before  coming  into  court.  In 
any  event,  the  limited  effect  of  the  ordinance 
must  be  taken  into  account  when  we  are 
called  on  to  declare  it  "such  a  fiagrant  at- 
tack upon  the  rights  of  property  under  the 
guise  of  regulations  as  to  compel  the  court 
to  say  that  the  rates  prescribed  will  neces- 
sarily have  the  effect  to  deny  just  compen- 
sation for  private  property  taken  for  the 
public  use.**  Ban  Diego  Land  d  Toum  Co, 
v.  National  City,  174  U.  S.  739,  754,  43  L. 
ed.  1164,  1160,  19  Sup.  Ct.  Rep.  804,  810. 
In  a  case  like  this  we  do  not  feel  bound  to 
d  re-examine  and  weigh  all  the  evidence,  al- 
^though  we  have  done  so,  or  to  proceed  ac- 
•  cording  to  our  *  independent  opinion  as  to 
what  were  proper  rates.  It  is  enough  if  we 
cannot  say  that  it  was  impossible  for  a  fair- 
minded  board  to  come  to  the  result  which 
was  reached. 

The  scheme  of  the  California  statute  is  as 
follows :  The  board  is  to  estimate  the  value 
of  the  property  actually  used  and  useful  in 
furnishing  the  water,  and  the  annual  rea- 
sonable expenses,  including  the  cost  of  re- 
pairs, management,  and  operating  the 
works.  The  cost  of  permanent  improve- 
ments is  not  to  be  included  under  this  last 
head,  but  ''when  accomplished  shall  be  in- 


cluded in  the  praient  oost  and  cash  value  ol 
such  work."  Then  the  board  is  to  adjust 
the  rates  so  that  the  net  receipts  and  profits 
of  the  water  company  shall  be  not  less  than 
6  nor  more  than  18  per  cent  upon  the  said 
value  of  the  used  and  useful  property.  The 
board  in  this  case  estimated  the  value  of 
the  plant  to  be  $350,000,  and  the  returns  at 
the  rates  fixed  to  be  $34,442,  or  6  per  cent 
on  the  value  and  the  expenses  necessary  to- 
maintain  and  operate  the  plant,  which  were 
foimd  to  be  $13,442. 

The  main  object  of  attack  is  the  valuation 
of  the  plant.  It  no  longer  is  open  to  dis- 
pute that  ^nder  the  Constitution  "what  the 
company  is  entitled  to  demand,  in  order 
that  it  may  have  just  compensation,  is  a 
fair  return  upon  the  reasonable  value  of  the 
property  at  tne  time  it  is  being  used  for  the 
public."  Ban  Diego  Land  d  Town  Co.  v. 
National  City,  174  U.  S.  739,  757,  43  L.  ed. 
1154,  1161,  19  Sup.  Ct.  Rep.  804,  811.  That 
is  decided,  and  is  decided  as  against  the 
contention  that  you  are  to  take  the  actual 
cost  of  the  plant,  annual  depreciation,  ete., 
and  to  allow  a  fair  profit  on  that  footing 
over  and  above  expenses.  We  see  no  reason 
to  doubt  that  the  California  statute  means 
the  same  thing.  Yet  the  only  evidence  in 
favor  of  a  higher  value  in  the  present  case 
is  the  original  cost  of  the  work,  seemingly 
inflated  by  improper  charges  to  that  account 
and  by  injudicious  expenditures  (being  the 
cost  to  another  companv  which  sold  out  on 
foreclosure  to  the  appellant),  coupled  with 
a  recurrence  to  testimony  as  to  the  rapid 
depreciation  of  the  pipes.  In  this  way  the 
appellant  makes  the  value  over  a  million 
dollars.  No  doubt,  cost  may  be  considered, 
and  will  have  more  or  less  importance  ae-^ 
cording  to  circumstances.  In  the  present? 
case  it  is  evident,  for  reasons,  some  oi  which? 
will  appear  in  a  moment,  that  it  has  very 
little  importance  indeed. 

The  property  of  the  company  and  its  pred- 
ecessor consisted,  not  only  of  the  water- 
works, but  of  a  large  amount  of  land.  On 
the  evidence  the  waterworks  may  be  esti- 
mated at  about  a  quarter  of  the  total  value. 
The  earlier  company  was  unable  to  raise  the 
money  it  needed.  Its  bonds  for  $500,000, 
secured  by  mortgage,  w^e  not  worth  more 
than  95.  and  an  attempt  to  raise  a  further 
loan  on  mortgage  failed.  The  whole  amount 
that  the  market  and  interested  stockhold- 
ers were  willing  to  lend  on  all  the  security 
it  could  offer  was  $650,500.  The  company 
was  put  into  the  hands  of  a  receiver,  who 
issued  some  certificates,  which,  we  infer, 
were  made  a  paramount  lien.  Then,  by  ar- 
rangement with  the  stockholders  who  were 
willing  to  go  on,  the  mortgage  was  fore- 
closed and  all  the  property  was  sold  to  those 
stockholders  for  the  nominal  sum  of  $889,- 
163.33,  which  was  equal  to  the  amount  of 
outstanding  certificates  and  bonds,  and  was 
paid  by  turning  them  in.  This  v/as  in  1897, 
a  few  months  before  the  passage  of  the  or- 
dinance complained  of.  The  purchasers  or- 
ganized the  present  cDrporation,  and  the 
above-mentioned  sum  is  the  cost  of  the  land 
and  waterworks  to  it.    The  appellant  pro* 
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teste  that  this  is  not  a  fair  value  for  the 
property  of  the  company.  We  doubt  wheth- 
er it  is  not  a  liberal  allowance.  The  officers 
of  the  two  companies  at  the  time  thought 
that  they  got  more  than  they  could  have  got 
in  any  other  way.  But  at  all  events,  it  is 
decided  that  the  price  is  evidence,  we  might 
say  more  important  evidence,  than  the  orig- 
inal cost.  Data  v.  Beidelman,  125  U.  S.  680, 
31  L.  ed.  841,  2  Inters.  Com.  Rep.  56,  8  Sup. 
Ct  Rep.  1028.  If  the  supervisors  were  con- 
vinced by  it  we  certainly  could  not  say,  as 
matter  of  law,  that  they  were  wrong.  Of 
course,  as  we  indicated  the  other  dav  in 
Knowville  Water  Co.  v.  Knoaville,  ISU  U. 
8. 434*  ante,  531,  23  Sup.  Ct  Rep.  681,  if  an 
attempt  had  been  made  to  cut  down  values 
by  the  reduction  of  rates,  the  courts  would 
Imow  how  to  meet  it.  But  there  is  nothing 
of  that  sort  in  this  case. 

The  valuation  of   property  for  the   pur- 
poses Of  taxation  may  not  be  technical  evi- 
dence in  a  court  of  law,  yet  it  may  be  con- 
^  sidered  in  coming  to  a  decision  whether  the 
J  action  of  the  supervisors  was  unfair,— espe- 
•  daJly  if,  as  was  testified,  it  was  sworn  *to 
by  the  officers  of  the  company.    The  total 
valuation  for  1897  was  somewhat  less  than 
the  price  got  at  the  sale,  and  that  of  the 
plant  was  $155,000. 

Another  circumstance  was  adverted  to  by 
the  circuit  court,  which  we  may  mention. 
Whether  the  facts  were  stated  with  perfect 
accuracy,  or  the  reasoning  from  them  was 
absolutdy  correst,  we  need  not  stop  to  con- 
sider. Ijie  only  question  for  us  is  whether 
it  came  to  a  right  result.  In  reaching  its 
eonelusion  the  circuit  court  mentioned  the 
drought  from  which  that  part  of  the  coun- 
try has  suffered  since  the  passage  of  this  or- 
dinance. At  about  that  time  the  supply  be- 
gan to  fall  off.  In  December  of  the  follow- 
mg  year  the  reservoir  was  empty.  The  ap- 
pellant asks  us  to  take  judicial  notice  that 
the  rainfall  has  not  been  sufficient  for  the 
pa£t  five  years  to  fill  the  storage  reservoir 
of  any  large  water  company  supplying  water 
for  irrigation  in  Southern  California,  but 
contends  that  the  fact  is  immaterial  to  the 
point  before  us. 

Of  course  it  is  hard  to  answer  the  propo- 
sition that  value  expressed  in  money  de- 
pends on  what  people  think  at  the  time. 
That  determines  what  they  will  give  for  the 
thing,  and,  whether  they  think  rightly  or 
wrongly,  if  they  or  some  of  them  will  give 
a  certain  price  for  it,  that  is  its  value  then. 
Nevertheless,  it  has  been  held,  under  some 
circumstances,  even  in  ordinary  suits,  that 
when  events  have  corrected  the  prophecy  of 
the  public  the  facte  may  be  shown  and  a 
more  correct  valuation  adopted.  Ttoycroas 
V.  Grant,  L.  R.  2  C.  P.  Div.  469,  544 ;  Peek 
T.  Derry,  L.  R.  37  Ch.  Div.  541,  591  (not 
reversed  on  this  point  by  L.  R.  14  App.  Cas. 
837) ;  Whiting  v.  Price,  172  Mass.  240,  61 
N.  E.  1084.  See  National  Ba/nk  of  Com- 
merce V.  NetD  Bedford,  175  Mass.  257,  262, 
66  N.  E.  288.  We  think  that  upon  the 
question  before  us  subsequent  events  may  be 
considered.  The  facte  mentioned  would 
tend  to  depreciate  the  market  value  of  the 


plant,  and  very  much  depreciate  the  value 
of  the  services  rendered  to  consumers  dur- 
ing the  year  when  the  ordinance  necessarily 
was  in  force.  This  consideration  is  the  only 
answer  that  needs  to  be  made  to  elaborate 
calculations  by  the  appellant  of  the  worth  i^ 
of  the  services  to  consumers,  beyond  adding  J 
that  it  does  not  appear  that* the  supervisors  • 
did  not  give  them  what  little  weight  they 
deserve  upon  the  issues  which  the  supervis- 
ors had  to  decide. 

It  is  said  that,  if  the  drought  is  consid- 
ered, the  way  in  which  it  was  met  by  dig- 
ging wells  and  pumping  also  ought  to  he 
taken  into  account.  That,  however,  was  the 
private  affair  of  the  company.  It  was  a 
voluntery  act  for  which  additional  charges 
were  made,  and  has  little  or  no  bearing  on 
the  issue, — ^less  even  than  the  drought,  to 
which  we  do  not  attribute  much.  It  seems 
however,  that,  soon  after  the  first  year,  con- 
sumers, in  order  to  get  pumped  water,  con- 
tracted to  pay  ordinance  rates  and  an  ex- 
tra charge,  by  a  voluntary  arrangement 
with  the  company;  and,  for  all  we  know, 
that  voluntery  arrangement  may  be  going 
on  to  this  day,  and  may  be  one  reason  why 
the  compjany  has  not  applied  to  have  the 
rates  revised. 

If  the  price  paid  by  the  present  company 
for  all  the  property  was  the  fair  value,  the 
evidence  availaole, — such  as  the  proportion 
between  the  valuations  of  the  different  parte 
by  the  company,  the  proportion  between  the 
assessment  and  texation  of  the  different 
parte,  and  the  testimony  of  an  expert, — in- 
dicates that  the  supervisors  were  liberal  in 
valuing  the  plant  at  $350,000.  Indeed,  the 
proportion  adopted  is  not  a  principal  point 
of  complaint. 

A  subordinate  complaint  is  made,  how- 
ever, that  the  rates  will  not  yield  a  net  in- 
come of  6  per  cent,  even  upon  the  valuation 
adopted.  The  counsel  for  the  appellees  con- 
tends, on  the  other  hand,  that  that  valuation 
was  a  good  deal  too  hish,  that  too  much 
was  allowed  under  the  head  of  expenses, 
that  the  supervisors  should  have  token  into 
account  income  from  domestic  rates,  and 
finally  sete  up  a  claim  that  goes  to  the  bot- 
tom of  the  whole  assessment.  By  an  amend- 
ment of  the  California  stetute,  approved 
March  2,  1897,  the  act  is  not  to  invalidate 
or  to  interfere  with  contract  easements  for 
the  flow  and  use  of  water.  It  is  contended 
that  the  owners  of  water  rights  described  in 
Oahome  v.  San  Diego  Land  d  Toum  Co.  178 
U.  S.  22,  44  L.  ed.  961,  20  Sup.  Ct.  Rep. 
860,  which  it  is  said  now  have  been  decid^ 
to  be  valid  {Fresno  Canal  d  Irrig.  Co.  v. 
Park,  129  Cal.  437,  62  Pac.  87;  San  Diego 
Flume  Co.  v.  Souther,  32  C.  C.  A.  648,  61 
U.  8.  App.  134,  90  Fed.  104,  44  C.  C.  A.  143,© 
104  Fed.  706,  112  Fed.  228),  are  entitled  to? 
v*'ater  upon  merely  paying  their  share*of  the* 
expenses,  and  that  all  the  water  tekers  have 
water  righte.  We  shall  say  nothing  on  these 
pointe. 

We  will  say  a  word  about  the  opposite 
contention  of  the  appellant,  that  there 
should  have  been  allowance  for  depreciation 
over  and  above  the  allowance  for  repairs. 
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From  a  eonstituiional  point  of  viefw  we  see 
no  Bufficient  evidence  that  the  allowance  for 
6  per  cent  on  the  value  set  by  the  supervia- 
ors,  in  addition  to  what  was  allowed  for  re- 
pairs, is  confiscatory.  On  the  other  hand, 
if  the  claim  is  made  under  the  statute,  al- 
though that  would  be  no  ^ound  for  bring- 
ing the  case  to  this  court,  it  has  been  decid- 
ed by  the  supreme  court  of  California  that 
the  statute  warrants  no  such  claim.  Red^ 
lands,  L.  d  0.  Domeatio  Water  Co.  v.  Bed- 
lands,  121  Gal.  312,  313,  53  Pac.  791.  Wo 
go  no  further  into  detail.  We  do  not  sit  as 
a  general  appellate  board  of  revision  for  all, 
rates  and  taxes  in  the  United  States.  We 
stop  with  considering  whether  it  clearly  ap- 
pears that  the  Constitution  of  the  United 
States  has  been  infringed,  together  with 
such  collateral  Questions  as  may  be  inciden- 
tal to  our  jurisaiction  over  that  one.  From 
this  point  of  view  there  is  only  one  other 
matt^  to  be  mentioned. 

The  supervisors,  in  determining  the  rates, 
assumed  thnt  the  amount  of  water  avail- 
able for  outside  irrigation,  apart  from  the 
amount  used  and  paid  for  by  National  City, 
was  enough  for  a  little  over  6,000  acres,  and 
on  that  point  there  is  no  serioiis  dispute. 
Then  th^  fixed  the  rate  as  if  the  company 
supplied  this  6,000  acres,  although  such  was 
not  the  fact.  Of  course,  the  amount  actual- 
ly received  for  the  water  actually  furnished 
was  correspondingly  less  than  uie  receipts 
as  estimated  by  the  supervisors  upon  their 
assumption.  If  there  were  no  force  in  any 
of  the  arguments  for  the  appellees  which  we 
have  passed  by,  the  result  of  this  mode  of 
estimate  might  be  that  the  appellant  did  not 

Sit  0  per  cent  on  the  total  value  of  its  plant, 
ut  here,  a^in,  we  have  to  distincuish  be- 
tween Constitution  and  statute.    If  a  plant 
is  built,  as  probably  this  was,  for  a  larger 
area  than  it  finds  itself  able  to  supply,  or, 
apart  from  that,  if  it  does  not,  as  yet,  have 
Hihe  citetomers  contemplated,  neither  justice 
^  nor  the  Constitution  requires  that,  say,  two 
•  thirds  of  the  contem^atedmumber  should 
pay  a   full    return.    The  only  ground    for 
such  a  claim  is  the  statute  taken  strictly 
according  to  its  letter. 

But  when  a  case  is  brought  here  on  a  con- 
stitutional groimd  which  wholly  fails,  we 
certainly  shall  not  be  astute  to  support  it 
upon  another  which  we  could  not  consider 
apart  from  the  failing  foundation,  and 
which  has  nothing  to  commend  it  but  the 
letter  of  the  law.  The  statute  of  Califor- 
nia no  doubt  was  contemplating  the  case  of 
waterworks  fully  occupied  within  the  area 
which  th^  intended  to  supply.  It  hardly 
can  have  meant  that  a  system  constructed 
for  6,000  acres  should  have  a  full  return 
upon  its  value  from  600,  if  those  were  all 
that  it  supplied.  At  all  events,  we  will  not 
be  the  first  to  say  so.  If  necessary  to  avoid 
that  result,  we  should  assume  that  only  a 
proportionate  part  of  the  system  was  actu- 
ally used  and  useful  within  the  meaning  of 
the  statute.  Upon  the  whole  case  we  are 
unable  to  say  that  the  circuit  court  should 
have  declared  the  rates  confiscatory.  They 
are  the  rates  which  were  fixed  by  the  orig- 


inal company  at  the  starts  with  propheciM» 
which  tne  purchasers  who  believea  them 
think  amounted  to  a  eontraet^  that  they 
never  would  be  higher.  If  the  original  eom- 
pany  embarked  upon  a  great  speenlatian 
which  has  not  turned  out  as  expected,  mors 
modest  valuations  are  a  result  to  which  It 
must  make  up  its  mind* 
Decree  afflmed. 


(189  U.  8.  256) 
CHARLES  J.  GLIDDEN,  Trustee,  Flff.  §m 
Brr^ 

V. 

JOHN  H.  HARRINGTON,  Collector. 


Oanstiiutional  law  —  due  prooess  in  tamt^ 
iion  proceedings. 

Dne  process  of  law  Is  not  violated  bj  proesed 
lags  taken  In  conformity  with  a  state  stat- 
ate  providing  that  personal  property  held  In 
tmst  shall  be  assessed  to  the  trustee,  which 
reqaires  the  assessors  to  give  public  notice  to 
the  Inhabitants  to  return  a  Hit  of  their  per> 
Bonal  estates,  and.  In  case  of  failure  to  make 
such  return,  to  ascertain  as  nearly  as  possible 
the  partlculan  of  the  estate,  and  estimate  Its 
Just  value,  which  shall  be  conclusive  npon  the 
owner  unless  he  can  show  a  reasonable  ezenss 
for  omitting  to  make  his  return;  and  whi^ 
makes  provision  for  an  application  to  the  as- 
sessors for  an  al>atement  of  taxes,  and  for  an 
appeal  to  the  county  conmilssloners  In  case 
of  a  refnasl  of  the  assessors  to  abate  the  tax. 

[No.  199.] 

Argued  Idarch  It,  1909,    Bedded  Aprtt  0, 
1909. 

IN  ERROR  to  the  Superior  Court  of  tho 
Ck>inmonwealth  of  Massachusetts  to  re- 
view a  iudgment  entered  in  pursuance  of 
the  mandate  of  the  Supreme  Judicial  Court 
of  that  State  in  favor  of  plaintiff  in  a  suit 
to  recover  a  tax  upon  personal  property. 
Affinned, 

See  same  case  below,  179  Mass.  4M»  tl 
N.  E.  64. 

Statement  by  Mr.  Justice  Browmi 
This  was  an  action  brought  in  the  aopo- 
rior  court  of  Middlesex  county  by  Harring- 
ton, collector  of  taxes  for  the  ci^  of  Low^ 
to  recover  a  tax  upon  personal  property,  as- 
sessed upon  the  aefendant  as  trustee,  for 
the  year  1889. 

The  ease  resulted  in  a  verdict  lor  the 
plaintiff,  which  was  carried  by  exceptions 
to  the  supreme  Judicial  court,  where  the  ex- 
ceptions were  ordered  overruled  (179  Kasa. 
486,  61  N.  E.  64)  and  the  case  remanded  to 
the  superior  court,  in  whieh  judgment  was 
entcrea. 

Mr,  Harrey  H.  Shepard  for  plaintiff  in 
error. 

Messrs.  George  F.  Biohardaom,  Fronoit 
W.  Qua,  and  WiUiam  A.  Hogan  for  i 
ant  in  wror. 
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r  *  Mr.  Justice  Browa  delivered  the  opinion 
of  the  court: 

This  case  involves  the  question  whether 
the  proceedings  taken  to  enforce  this  tax  de- 
prived  the  defendant  Glidden  of  his  prop- 
erty without  due  process  of  law,  within  the 
meaning  of  the  14th  Amendment. 

The  facts  of  the  case  are  substantially 
that  a  resolution  for  the  assessment  of  taxes 
for  the  year  1889  was  passed  by  the  munici- 
pal council  of  Lowell,  and  approved  by  the 
mayor  on  March  22  of  that  year;  and  it  was 
ordered  that  a  copy  of  the  resolution  be  fur- 
nished to  the  assessors  on  or  before  April  1. 
Before  proceeding  to  make  the  assessment, 
the  assessors,  in  the  latter  part  of  April, 
gave  proper  notice  to  the  inhabitants  of  the 
city,  by  posting  in  public  places  in  the  sev- 
eral wards  of  said  city,  notifications  that 
they  were  about  to  assess  taxes,  and  requir- 
ing the  inhabitants  to  bring  into  the  asses- 
sor's ofiSce  on  or  before  June  15  of  that  year 
true  lists  of  their  polls  and  personal  estates 
not  exempt  from  taxation. 

Two  members  of  the  board  of  assessors 
were  appointed  a  committee  "to  inquire  into 
telephone  matters  for  taxation."  The  com- 
mittee "advised  that  a  suitable  person  be 
sent  to  Albany  to  look  up  matters  in  that 
direction,"  which  committee  was  authorized 
by  the  board  to  use  its  discretion  in  the  mat- 
ter. The  expert  employed  by  the  commit- 
tee to  look  up  foreign  corporations  reported 
stock  of  the  Erie  Tel^aph  ft  Telephone 
Company  held  by  individuals  in  Lowell,  and 
mentioned  seven  trustees  one  of  whom  was 
the  defendant.  On  July  25,  1889,  the  board 
"voted  to  tax  (assess)  the  directors  of  the 
Erie  Telegraph  ft  Telephone  Company  as 
trustees  $160,000  each."  There  were  $1,600- 
(.000  held  by  ten  trustees,  of  which  the  de- 
2J  fendant  was  one.  No  list  of  personal  estate 
•  held  in  trust^had  been  or  was  submitted  by 
defendant.  The  tax  bill,  as  trust  3e,  was  de- 
livered personally  to  the  defendant  about 
September  firsts  About  two  months  after 
such  assessment,  September  10,  the  warrant 
for  the  collection  of  the  taxes  was  put  in 
the  hands  of  the  collector. 

On  February  24,  1890,  defendant  filed  a 
statement  to  the  effect  that,  although  he 
was  informed  that  certain  sharea  of  stock 
stood  in  his  name  as  trustee,  he  was  not  the 
owner  of  the  shares  and  not  taxable  there- 
for, and  thereupon  made  application  as  trufl- 
tee  for  an  abatement,  upon  which  applica- 
tion a  number  of  hearings  were  had.  But, 
before  the  proceedings  were  determined,  this 
action  was  brought  by  a  succeeding  collector. 

Upon  the  trial  in  the  superior  com-t,  it 
appeared  that  the  defendazit  was  assessed 
as  trustee  upon  certain  shares  of  three  tel- 
ephone companies,  which  the  assessors  un- 
derstood were  held  by  him  in  trust  for  the 
Erie  Telegraph  ft  Telephone  Company.  The 
basis  of  valuation  adopted  by  the  assessors 
was  the  market  price  of  the  shares  of  this 
latter  company.  Defendant  offered  evidence 
tending  to  show  that  at  the  time  of  the  as- 
sessment he  owned  no  personal  property 
whatever  as  trustee;  that  said  shares  were 
owned  by  the  Erie  Telegraph  ft  Telephone 


Company  and  were  In  its  possession  and 
control,  although  they  stood  in  his  name; 
and  further  evidence  tending  to  show  that 
said  propertv  was  not  taxable  to  him,  and 
was  not  within  the  jurisdiction  of  tlie  as- 
sessors or  of  the  state.  This  evidence  was  ex- 
cluded by  the  court,  which  ruled  that  the  only 
questions  for  the  jury  were  "whether  the 
assessors  ascertained  as  nearly  as  possible 
the  particulars  of  the  personiu  estate  held 
by  the  defendant  as  trustee,  for  the  purposes 
of  making  this  assessment,  and  whether, 
having  obtained  those  particulars,  they  es- 
timated such  property  at  its  just  value,  ac- 
cording to  their  best  information  and  be- 
lief." 

The  court  held  the  validitv  of  the  tax 
to  depend  ui>on  the  question  whether  the  as- 
sessors had  jurisdiction  to  make  the  assess- 
ment»  Having  found  that  the  defendant 
was  an  inhabitant  of  Lowell,  and  had  tax- 
able nersonal  proi>erty  there,  it  was  thought  qd 
that  he  was  within  the  jurisdiction  of  ths§ 
assessors,  and  that  it  zoade  no  difference* 
whether  such  property  was  all  held  by  him 
individually,  or  partly  as  individual  and 
partly  as  trustee,  inasmuch  as  it  was  all  a 
personal  tax.  The  court,  having  held  that 
the  proceedings  conformed  to  the  state  stat- 
ute, and  that  defendant's  only  remedy  was 
the  statutory  proceeding  for  abatement,  it 
only  remains  for  us  to  consider  whether 
these  proceedings  constitute  due  process  of 
law  within  the  14th  Amendment. 

This  was  not  a  special  assessment,  but  the 
ordinary  annual  tax  upon  personal  prop- 
erty. The  act  requires  that  all  personal  es- 
tate, within  or  without  the  commonwealth, 
shall  be  assessed  to  the  owner;  that  personal 
property  held  in  trust,  the  income  of  which 
u  payable  to  another  person,  shall  be  as- 
sessed to  the  trustee  in  the  city  or  town  in 
which  such  other  person  resides,  if  within 
the  commonwealth ;  and,  if  he  resides  out  of 
the  commonwealth,  shall  be  assessed  in  the 
place  where  the  trustee  resides.  Before 
making  the  assessment,  the  assessors  shall 
give  notice  by  posting  in  some  public  place 
or  places;  that  in  case  the  taxpayer  shall 
fail  to  make  return,  they  shall  ascertain,  as 
nearly  as  possible,  the  particulars  of  the  es- 
tate and  estimate  its  just  value,  which  shall 
be  conclusive  upon  the  owner,  unless  he  can 
show  a  reasonable  excuse  for  omitting  to 
make  his  return.  Provision  is  also  made 
for  an  application  to  the  assessors  for  an 
abatement  of  taxes,  and  for  an  appeal  to 
the  county  commissioners  in  case  of  a  re- 
fusal of  the  assessors  to  abate  the  tax. 

These  proceedinss  are  sufficient  to  consti- 
tute due  process  of  law.  Although,  with  re- 
spect to  this  class  of  taxes,  we  nave  never 
had  occasion  to  determine  exactly  what  the 
14th  Amendment  required,  we  have  held 
that  the  proceedings  should  be  construed 
with  the  utmost  liberality,  and,  while  a  no- 
tice may  be  required  at  some  stage  of  the 
proceedings,  such  notice  need  not  be  per- 
sonal, but  may  be  given  by  publication  or  by 
posting  notices  in  public  places.  It  can 
only  be  said  that  such  notices  shall  be  given 
as  are  suitable  in  a  given  case,  and  it  is 
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only  where  the  proceedings  are  arbitrary,  op- 

Eressive,  or  unjust  that  they  are  declared  to 
e  not  due  process  of  law.  Dcmidson  ▼.  New 
Z  Orleans,  96  U.  8.  97,  24  L.  ed.  616;  Hagar 
?  V.  Reclamation  Dist,  No,  108,  111*U.  S.  701, 
28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663;  Paulsen 
V.  Portland,  149  U.  S.  30,  37  L.  ed.  637,  13 
Sup.  Ot.  Rep.  750;  Piitshurgk,  C.  C.  d  St, 
L.  R.  Co.  V.  Backus,  154  U.  S.  421,  38  L.  ed. 
1031,  14  Sup.  Ct  Rep.  1114;  Allen  v.  Geor- 
gia, 166  U.  S.  138,  41  L.  ed.  949,  17  Sup. 
Ct  Rep.  625;  King  v.  Portland,  184  U.  S. 
61,  46  L.  ed.  431,  22  Sup.  Ct.  Rep.  290; 
Simon  v.  Craft,  182  U.  S.  427,  46  L.  ed. 
1165,  21  Sup.  Ct.  Rep.  836;  Turpin  v. 
Lemon,  187  U.  S.  51,  ante,  20,  23  Sup.  Ct 
Rep.  20. 

In  the  Kentucky  Railroad  Taa  Cases,  115 
U.  S.  321,  sub  nom,  Cincmnati,  N.  0.  d  T, 
P.  R,  Co.  V.  Kentucky,  29  L.  ed.  414,  6  Sup. 
Ct.  Rep.  57,  it  was  held  that  a  state  statute 
for  the  assessment  of  taxes,  which  gave  no- 
tice of  the  proposed  assessment  to  the  owner 
by  requiring  him,  at  a  time  named,  to  pre- 
sent a  statement  of  his  property,  with  an 
estimate  of  its  value,  which  fixed  time  and 
place  for  public  sessions  of  other  officers,  at 
which  this  statement  and  estimate  were  to 
be  considered,  where  the  party  interested 
had  a  right  to  be  present  and  to  be  heard 
and  which  gave  him  opportunity  to  judi- 
cially contest  the  validity  of  the  proceed- 
ings, was  due  process  of  law  within  the  14th 
Amendment  In  Lent  v.  Tillson,  140  U.  S. 
316,  35  L.  ed.  419,  11  Sup.  Ct.  Rep.  825,  it 
was  held  that  in  a  case  of  a  special  assess- 
ment for  widening  streets,  publication  in  a 
newspaper  was  sufficient  notice  to  property 
ownera  interested. 

The  complaint  in  this  case  is  based  upon 
the  proposition  thus  stated  by  plaintiff: 
That  it  IS  not  due  process  of  law  for  a  state 
''to  compel  a  man,  who  holds  no  property 
in  trust  and  makes  no  return  to  the  asses- 
son,  to  pay  a  tax  assessed  against  him  as 
such  trustee,  without  opportunity  to  show 
that  he  held  no  property  in  trust."  This 
proposition,  however,  assumes  that  no'  op- 
portunity was  given  the  defendant  to  show 
that  he  held  no  property  in  trust,  when  the 
fact  was  that  public  notice  was  given  the 
inhabitants  to  produce  before  the  assessors 
a  list  of  their  personal  estates,  among  which 
there  was  specified  by  the  statute  personal 
property  held  in  trust.  Defendant  did  not 
choose  to  comply  with  that  notice  by  submit- 
ting a  list  of  the  property  held  by  him  in 
trust,  although  he  subsequently  made  appli- 
cation for  abatement,  upon  which  applica- 
tion a  number  of  hearings  were  had.  Upon 
his  failure  to  make  his  returns  the  assessors 
did  the  only  thing  they  could  do:  ascertain 
as  nearly  as  possible  the  particulars  of  the 
personni  estate  and  estimate  it  at  what  they 
believed  its  just  value.  If  defendant  held 
personal  property  as  trustee  it  was  as  much 
his  duty  to  disclose  it  as  if  it  had  been  in- 
e  dividual  propeily,  and  his  contention  now, 
§that  he  had  no  reason  to  anticipate  that  he 
•  would  be  tixeJ  for»property  held  in  trust, 
because  he  held  none,  is  met  by  the  fact  that 
he  applied  for  an  abatement  of  this  tax,  and 


that,  after  several  hearings  upon  the  case, 
it  was  refused  him.  Kentucky  Railroad 
Tax  Cases,  116  U.  S.  321,  335,  sub  nom.  Cin^ 
cinnati,  N.  0.  d  T.  P.  R.  Co.  v.  Kentudcy, 
29  L.  ed.  414,  418,  6  Sup.  a.  Rep.  67. 

There  was  nothing  in  the  proceedings  of 
which  the  plaintiff  nad  any  right  to  com 
plain  as  a  violation  of  the  14th  Amendment^ 
and  the  judgment  of  the  Superior  Court  i$ 
therefore  affirmed, 

Mr.  Justice  Wliite»  not  having  heard  ths 
argument,  took  no  part  in  the  decision  of 
this  case. 


(189  U.  &  846) 

0.  H.  THAYER,  Administrator,  etc^  el  ol^ 

Plffs.  in  Err., 

V. 

A.  N.  SPRATT. 

Public  lands  —  entry  under  timber  aet  — 
cancelation  of  entry  oertifioate — ooneU&' 
siveness  on  transferee  —  error  to  state 
court  —  review  of  evidence. 

1.  Public  land  covered  bj  a  heavy  growth  ei 
timber,  which  constitoted  Its  chief  value,  was 
subject  to  entry  under  the  timber  act  of  June 
8,  1878  (20  Stat,  at  L.  89.  chap.  151,  U.  8. 
Comp.  Stat.  1901,  p.  1546),  although  It  would 
have  been  fit  for  cultivation  when  the  timber 
had  been  removed. 

2.  The  cancelation  of  a  certificate  of  entry  nn« 
der  the  timber  act  of  June  8,  1878  (20  Stat, 
at  L.  89,  chap.  151,  U.  8.  Comp.  Stat  1901,  p. 
1545),  is  not  conclusive  as  against  a  trans- 
feree who  had  no  notice  and  no  opiiortanlty 
to  be  heard  upon  the  question  of  the  original 
validity  of  such  entry,  but  he  Is  left  free  to 
prore  the  validity  of  the  entry  by  any  means 
other  than  the  certificate. 

8.  The  evidence  upon  which  the  findings  of 
fact  in  a  state  court  rest  cannot  be  reviewed 
by  the  Supreme  Court  of  the  United  States 
on  writ  ot  error  to  the  state  conrt 

[No.  207.] 

Argued  March  It,  1909.    Decided  AprU  $, 
1909. 

IN  ERROR  to  the  Supreme  Court  of  th« 
State  of  Washington  to  review  a  judg* 
ment  which  affirmed  a  judgment  of  the  Su- 
perior Court  for  the  County  of  Cowlitz  in 
that  State  in  favor  of  plaintiff  in  a  suit  to 
quiet  title.    Affirmed. 

See  same  case  below,  25  Wash.  62,  64  Pae. 
919. 

Statement  by  Mr.  Justice  Peokliaiiix  JJ 
*  The  plaintiffs  in  error  in  December,  1898,  • 
brought  this  action  in  the  state  court 
against  the  defendant  for  the  purpose  of 
quieting  their  title  to  certain  land  described 
as  section  32  in  township  9,  etc.,  situated  in 
Cowlitz  county,  state  of  Washington.  They 
obtained  judgment  in  their  favor  for  ttw 
northwest  and  southwest  (|uarters  of  the  sec- 
tion, but  the  court  gave  judgment  in  favor 
of  the  defendant  for  the  northeast  and  the 
southeast  quarters  of  the  same  section,  and 
directed  that  the  patents  for  the  two  quar- 
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ters  of  the  section,  which  had  been  issued 
on  June  25,  1890,  to  plaintiffs'  grantors, 
should  be  held  by  the  plaintiffs  in  trust  for 
the  defendant,  and  that  the  plaintiffs  should 
execute  a  proper  deed  therefor,  and,  in  de- 
fault of  such  deed  of  oonveyanoe,  the  decree 
of  the  court  was  to  stand  and  be  treated  in 
the  place  of  such  deed.  The  nlaintiffs  ap- 
pealed from  tliat  portion  of  the  judgment 
Just  described  to  tne  supreme  court  of  the 
state,  where  it  was  affirmed,  and  they  have 
brought  the  case  here  for  review. 

The  northeast  and  the  southeast  quarters 
of  the  section  were  entered  in  the  proper 
land  office  in  Washington  under  the  act  of 
Congress  approved  June  3,  1878,  and  enti- 
tled "An  Act  for  the  Sale  of  Timber  Lands 
in  the  States  of  California,  Oregon,  Nevada, 
and  in  Washington  Territory."  20  Stat  at 
L.  89,  chap.  151,  U.  S.  Comp.  Stat  1901,  p. 
1545.  These  entries  were  made  on  May  26, 
1883,  and  the  entrymen,  after  payment  for 
the  land  by  them  to  the  land  office  and  the 
receipt  of  a  certificate  of  such  payment,  and 
about  six  months  thereafter,  aesigned  and 
transferred  the  certificates  to  the  defendant 
for  a  valuable  consideration  paid  to  them  by 
him.  After  such  transfers  bad  been  made 
and  a  record  of  the  deeds  of  conveyance  had 
also  been  made  in  the  records  of  Cowlitz 
county,  which  waa  the  proper  office,  the 
Land  Department  informed  the  reffister  and 
receiver  of  the  land  office  at  Vancouver, 
Washington,  that  action  had  been  suspended 
upon  the  entries,  baaed  upon  the  report  of 
the  special  agent  regarding  the  lands,  and 
the  Department  directed  the  r^^ter  and  re- 
^  oeiver  to  give  notice  to  the  original  entry- 
J^men  of  a  time  and  place  when  and  where 
•  the^*  might  be  heard,  and,  in  default,  that 
their  entry  would  be  canceled.  The  Depart- 
ment also  stated  that  it  appeared  from  the 
report  of  its  special  agent  that  the  lands 
had  been  transferred  by  warranty  deed  of 
March  13,  1884,  to  the  defendant,  and  it 
therefore  directed  that  notice  should  be 
given  him  as  the  transferee;  but  for  some 
reason  this  direction  was  overlooked  and  no 
notice  was  ever  given  defendant  of  the  pen- 
dency of  anv  proceedings  towards  the  can- 
celation of  the  certificates  or  either  of  them 
which  had  been  transferred  to  him. 

At  the  time  he  purchased  the  certificates, 
the  defendant  resided  in  Alpena,  Michigan, 
and  resided  there  for  thirty  years,  and  the 
deeds  to  defendant,  which  were  on  record, 
showed  his  residence  to  be  in  that  place. 

The  notices  by  mail  to  the  entrymen  were 
not  received,  the  letters  to  them  being  re- 
turned as  "uncalled  for,"  and  so  it  happened 
that  there  was  no  hearing  before  the  Land 
Department  upon  the  return  of  the  order, 
and  the  entry  was  canceled  in  the  absence  of 
both  of  the  entrymen  and  the  defendant,  tha 
transferee. 

The  action  of  the  Department  was  taken 
upon  the  report  of  one  of  its  inspectors, 
which  was  founded,  as  stated  in  the  report 
of  such  inspector,  upon  the  fact  that  the 
land  was  not  of  the  character  provided  for 
In  the  acty  for  the  reason  that,  although  oov- 
mnd  by  a  heavy  growth  of  valuable  timber 
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and  chiefly  valuable  as  such  at  that  time, 
yet,  as  it  would  be  fit  for  cultivation  when 
the  timber  should  be  removed,  it  was  on 
that  groimd  held  that  the  land  waa  not  sub- 
ject to  entry  under  the  timber  act  of  1878, 
supra.  This  waa  the  sole  and  only  reason 
upon  which  the  Land  Department  rested  its 
action  in  canceling  the  entries  and  certifi- 
cates. 

After  their  cancelation,  certain  homestead 
entries  were  made  upon  these  two  quarter 
sections  by  Benjamin  L.  Hennis  for  the 
northeast  quarter,  and  by  Ellis  Walker  for 
the  southeast  quarter,  patents  were  issued 
to  them,  and  the  plaintiffs  deraign  title  from 
those  patentees. 

Upon  the  trial,  evidence  was  given  by  the 
defendant  as  to  the  character  of  his  owner- 
ship; that  he  purchased  the  different  ouar^o 
ter  sections  in  good  faith  from  each  of  theeQ 
parties  who^had  entered  them,  and  without* 
any  agreement  in  reference  to  the  purchase 
before  final  proof,  etc.,  and  that  be  had 
never  heard  of  the  entrymen  before  he  made 
the  purchase  from  them  through  his  agent, 
and  paid  them  the  siun  of  $800  for  each 
quarter  section  (double  the  price  paid  for 
the  land  by  the  entrymen  to  the  govern* 
ment),  and  that  the  total  cost  of  the  land, 
including  his  expenses  paid  to  his  agent  and 
to  the  parties  who  made  the  locations,  ete., 
amounted,  as  the  defendant  testified,  to 
about  $4,400. 

The  defendant  on  the  trial  also  gave  evi- 
dence tending  to  show  that  the  land  in  ques- 
tion had  the  finest  quality  of  timber  on  it» 
and  that  in  its  then  existinj^  condition  the 
land  was  chiefiy  valuable  for  timber  and 
would  probably  run  200,000  feet  to  the  acre. 
The  land  would  have  to  be  cleared  and  then 
it  might  be  cultivated,  but  it  would  all  have 
to  be  cleared  first. 

It  was  stipulated  between  the  parties^  on 
the  trial,  that  certain  papers  named  and  on 
file  in  the  office  of  the  Commissioner  of  the 
G^ieral  Land  Office,  and  certain  exhibiti 
from  the  land  office  in  Vancouver,  in  the 
state  of  Washington,  relatiiu;  to  the  proceed- 
ings in  making  the  entry  tor  the  lands  in 
question  by  the  defendant's  grantors,  might 
be  regarded  as  in  evidence  in  the  case  and 
be  considered  by  the  court,  and  the  copies 
of  such  papers  then  presented  to  the  coturt 
were  admitted  to  be  '^correct,  full,  true,  and 
complete  transcripts  of  all  proceedings  of 
the  land  office  at  Vancouver,  Washington, 
and  of  the  General  Land  Office,  Department 
of  the  Interior,  Washington,  D.  C.,  touch- 
ing .  .  .  the  timber  land  entry  of 
Frank  Smith,  for  the  northeast  quarter  of 
section  32  (etc.),  and  also  the  timber  land 
entry  for  the  southeast  quarter  of  section 
32,",etc.  These  papers  showed  that  the  en- 
trymen  for  the  northeast  and  the  southeast 
Quarters  were  entitled  to  enter  the  lands  un- 
der the  timber  act,  and  that  all  the  neces- 
sary facts  required  by  the  act  and  the  Land 
Department  officials  had  been  proved  by 
them  to  entitle  them  to  enter  the  specific 
lands. 

The  finding  of  the  court  shows  there  has 
never  been  any  dispute  as  to  the  aetiuJ  ' 
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dition  of  the  land,  but  the  entries  were  ra- 
eeated  and  the  certificates  canceled  because 
g  the  Land  Department  held  the  land  was  not 
•  of  the  kind  to  be  entered*under  the  timber 

act  of  1878,  for  the  reason  that,  after  the 

timber  should  be  cleared,  the  land  would  be 

good  agricultural  land. 

Messrs,  Josepli  Simon,  John  M,  Oeariti, 
and  Messrs,  Dolph,  Mallory,  Bimon,  d 
Oearin  for  plaintiffs  in  error. 

Messrs.  George  O.  Stout,  T.  H.  Ward, 
and  John  H.  Mitchell  for  defendant  in  error. 

Mr.  Justice  Peokham,  after  makine  the 
fore^ing  staten.ent  of  facts,  delivered  the 
opinion  of  the  court: 

The  decision  of  the  Land  Department  as 
to  the  character  of  the  land  in  question  re- 
sulted from  an  erroneous  oonstruction  of 
the  timber  act  of  June  3, 1878.^  There  was 
no  dispute  as  to  the  actual  condition  of  the 
land,  but  the  Department  held  that  land  so 
situated  could  not  be  entered  under  the  tim- 
ber act.  In  this  construction  the  Depart- 
ment made  a  legal  error.  It  has  been  held 
by  this  court  that  the  act  included  lands  cov- 
ered with  timber,  but  which  might  be  made 
fit  for  cultivation  by  removing  the  timber 
and  working  the  land.  United  States  v. 
Budd,  144  U.  8.  164,  36  L.  ed.  384,  12  Sup. 
Ct.  Rep.  675.  Mr.  Justice  Brewer,  in  de- 
livering the  opinion  of  the  court  in  the  above 
ease,  states  as  follows: 

*^nds  are  not  excluded  by  the  scope  of 
the  act  because  in  the  future,  by  large  ex- 
penditures of  money  and  labor,  they  may  be 
rendered  suitable  for  cultivation.  It  is 
enough  that  at  the  time  of  the  purchase  they 
are  not,  in  their  then  condition,  fit  therefor. 
The  statute  does  not  refer  to  the  probabili- 
ties of  the  future,  but  to  the  facts  of  the 
S resent.  Many  rocky  hill-slopes  or  stony 
elds  in  New  England  have  been,  by  patient 
years  of  gathering  up  and  removing  the 
stones,  made  fair  farming  land;  but  surely 
no  one,  before  the  commencement  of  these 
labors,  would  have  called  them  fit  for  culti- 
vation. We  do  not  mean  that  the  mere  ex- 
istence of  timber  on  land  brin^  it  within 
the  scope  of  the  act.  The  significant  word 
in  the  statute  is  'chiefly.'  Trees  growing  on 
a  tract  may  be  so  few  in  number  or  so  small 
rtin  size  as  to  be  easily  cleared  off,  or  not 
g  seriously  to  affect  its  present  and  general 
•fitness  for* cultivation.  So,  on  the  other 
hand,  where  a  tract  is  mainly  covered  with 
a  dense  forest,  there  may  be  small  openings 
scattered  through  it  susceptible  of  cultiva- 
tion. The  chief  value  of  uie  land  must  be 
its  timber,  and  that  timber  must  be  so  ex- 
tensive and  so  dense  as  to  render  the  tract 
as  a  whole,  in  its  present  state,  substan- 
tially unfit  for  cultivation." 

The  lands  in  this  case  are  within  that  de- 
scription. The  evidence  shows  that  the  tim- 
ber was  excellent;  as  good  as  any  in  that 
section  of  the  country.  It  was  as  good  as 
any  ever  examined  by  the  witness,  who  had 
bad  large  experience.  In  fact,  he  said  there 
was  none  better  in  that  part  of  the  country, 
and  the  quality  of  the  timber  was  large  to 
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the  acre,  but  the  land  was  not  especially  val- 
uable for  cultivation  until  it  had  beea 
cleared. 

Even  though  the  decision  of  the  Land  De- 
partment was  erroneous,  yet  having  been 
made,  and  the  entries  and  certificates  can- 
celed, although  without  notice  to  defendant, 
they  oould  not  thereafter  be  used  even  as 
prima  facie  evidence  of  the  validity  of  the 
original  entries.  It  was  perfectly  easy  to 
have  eiven  defendant  notice  of  the  proposed 
cancelation.  He  resided  in  Alpena,  Michi- 
gan, and  the  deeds  showed  that  fact,  and 
the  record  shows  the  Department  was  aware 
of  their  existence  through  the  report  of  its 
special  inspector.  There  is  no  hardship  or 
inconvenience,  therefore,  in  holding  that,  in 
a  case,  at  least,  where  the  residence  is 
known,  the  transferee  has  the  right  to  no- 
tice. If  not  known,  a  publication  of  notice 
ought  at  least  to  be  maae.  It  seems  this  is 
the  practice  of  the  Land  Depai-tment. 

It  has  been  held  in  this  court,  in  CfMoranty 
8av,  Bank  v.  Bladou>,  176  U.  S.  448,  44  L. 
ed.  540,  20  Sup.  Ct  Rep.  425,  and  Haujley  v. 
Diller,  178  U.  S.  476,  488,  44  L.  ed.  1157, 
1162,  20  Sup.  Ct.  Rep.  986,  that  a  cancela- 
tion of  a  certificate  of  entry  was  not  con- 
clusive as  against  a  transferee  who  had  no 
notice  and  no  opportunity  to  be  heard  upon 
the  question  of  the  original  validity  of  the 
entry,  but  that  it  left  the  transferee  without 
the  right  to  use  the  entry  certificate  as 
prima  facie  evidence  of  the  validity  of  the 
entry  or  of  his  subsequent  claim.  The 
transferee  is,  however,  left  free  to  prove  the 
validity  of  the  entry  by  any  meana  other 
than  tiie  certificate.  Although  the  assign- n 
ment  or  conveyance  of  the  certificates  didS 
not  transfer  the  legal  title  t#*the  lands  de-* 
scribed  therein,  yet  the  transferee  or  grantee 
thereby  became  possessed  of  an  equitable  in- 
terest in  the  lands  which  could  not  be  taken 
from  him  without  some  notice.  The  char- 
acter of  the  certificates  as  a  mere  means  of 
evidence  could  be,  and  was,  destroyed;  but 
the  transferee  was,  nevertheless,  not  thereby 
deprived  of  his  right  to  show  the  validity  of 
the  former  entry. 

In  this  case  we  think  he  has  done  so.  He 
proved  by  his  own  evidence  that  he  was  a 
bona  fide  purchaser  of  the  property  for 
value  paid  to  the  entrymen  and  that  he  had 
no  agreement  or  understanding  of  any  kind 
with  them  prior  to  the  time  that  he  pur- 
chased the  land  from  them. 

We  do  not  refer  to  the  bona  fide  character 
of  the  purchase  by  defendant  from  the  en- 
trymen for  the  purpose  of  thereby  showins 
the  defendant  to  be  entitled  to  the  benefit  ol 
that  character  under  S  2  of  the  timber  act 
of  1878.  The  reason  that  he  is  not  so  en- 
titled is  that  by  the  assignment  of  the  cer- 
tificates he  did  not  become  clothed  with  the 
strict  legal  title  to  the  land,  but  simply  with 
an  equity,  and  the  act  does  not  cover  aach 
a  case.  Haioley  v.  Diller,  178  U.  S.  47«^  487, 
44  L.  ed.  1167,  1161,  20  Sup.  Ct.  Rep.  9M. 
We  refer  to  the  bona  fide  diaracter  of  the 
purchase  by  defendant,  for  the  purpoae  only 
of  showing  it  was  without  any  pnor  a| 
ment  or  understanding  with  the 
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and  was  not  in  riolation  of  the  pnvuUmB 
of  the  timber  act. 

The  stipulation  between  connBel,  that  th« 
papers  on  file  in  the  Land  Department  might 
be  regarded  as  in  evidence  and  considered  by 
the  court,  permitted  the  court  to  regard 
those  papers  as  properly  introduced  in  evi* 
dence  and  competent  to  be  considered  by  it 
in  the  further  consideration  of  the  case. 
Those  papers  show  a  compliance  on  the  part 
of  the  entrymen  with  all  the  provisions  of 
the  timber  act,  and  a  valid  entry  under  it  in 
reeard  to  the  lands  in  question.  As  the  en- 
tries had  not  been  canceled  for  any  fraud  in 
fact,  but  only  upon  an  erroneous  interpreta- 
tion of  the  law  by  the  Department,  the  evi- 
dence of  such  error  beinff  apparent  on  the 
trial,  the  defendant  did  all  he  was  required 
to  do  in  order  to  show  the  entries  valid ;  and 
if  the  plaintiffs  wished  to  show  any  fraud 
09  in  fact,  to  overcome  the  case  made  by  the 
g defendant,  they  were  called  upon  to  do  so; 
•  otherwise,  tiie  original  proof  being  sufficient 
to  warrant  the  issuing  of  the  certificates, 
that  proof  would  be  regarded  as  sufficient 
on  the  trial  of  this  suit. 

There  is  not  a  word  of  any  proof  showing 
any  fraudulent  act  on  the  part  of  the  entry- 
men  or  of  their  transferee,  the  defendant 
herein,  and,  on  the  contrary,  there  is  proof 
of  an  absence  of  any  fraud  and  the  bona  fide 
purpose  on  the  part  of  the  entrymen  to  prop- 
erly avail  themselves  of  the  act  of  1878. 

But,  however  this  may  be,  we  are  pre- 
cluded by  the  finding  of  facts  in  the  state 
court  from  looking  at  the  evidence  upon 
which  such  findings  may  rest.  Upon  a  writ 
of  error  to  a  state  court  this  court  has  no 
right  to  review  its  decision  upon  the  ground 
that  the  finding  was  against  evidence  or 
the  weight  of  evidence.  Egan  v.  Hart,  165 
U.S.  188, 41  L.ed.680,17  Sup.  a. Rep. 300 ; 
Gardner  v.  Boneatellf  180  U.  8.  362,  370,  45 
L.  ed.  574,  577,  21  Sup.  Ct.  Rep.  399;  B«- 
meni  d  8<ms  v.  National  Harrow  Co,  186  U. 
S.  70,  46  L.  ed.  1058,  22  Sup.  Ct.  Rep.  747 ; 
Jenkins  v.  Neff,  186  U.  S.  230,  235,  46  L.  ed. 
1140,  1143,  22  Sup.  a.  Rep.  905. 

By  the  findings  in  this  case  it  appears 
that  the  entrymen  at  the  time  of  making 
their  entries  were  entitled  to  purchase  the 
lands  under  the  act  of  Congress  of  1878, 
and  that  they  duly  made  such  application, 
duly  verified  by  the  oath  of  the  applicants 
before  the  register  of  the  land  office,  and 
that  in  the  purchase  of  the  land  they  fully 
complied  with  the  laws  of  the  United  States 
and  the  rules  and  regulations  of  the  Land 
Department,  and  that  all  the  requirements 
of  the  timber  and  stone  act  in  regard  to 
making  a  legal  and  valid  entry  and  pur- 
chase thereunder  were  fully  complied  with 
by  the  entrymen,  and  that  thereafter  the  ap- 
plications were  allowed  and  certificates  duly 
issued  as  applied  for,  and  the  lands  included 
in  the  entries  were  at  all  times  chiefly  val- 
uable for  the  timber  thereon,  and  at  that 
time  unfit  for  cultivation.  It  was  also 
found  that  the  action  of  the  land  office  in 
eaneeling  the  timber  entries  was  based  upon 
a  misconstruction  of  the  act  of  1878,  and 
that  the  department^  by  reason  of  such  mis- 


oonatraction,  erroneously  held  that  land  oov« 
ered  with  a  heavy  growth  of  valuable  tim- 
ber, if  it  could  be  successfully  cultivated 
after  the  timber  was  removed,  was  not  sub-, 
ject  to  entry  as  timber  land  under  that  act^^ 
although  the  timber  on  the  land  might  beg 
itself  the  chief  element  of  the  value*of  the* 
land,  and  the  land  could  not  be  cultivated  at 
all  in  its  then  condition. 

Upon  these  findings  it  is  apparent  that 
the  defendant  showed  the  validity  of  the  eo* 
tries  by  his  grantors,  and  that  their  convev- 
ances  to  him  passed  a  good  equitable  title 
to  the  lands  in  question  for  wnich  he  was 
entitled  to  a  patent  from  the  United  States; 
and  that,  as  such  patent  was  granted  to  ap- 
pellants, the  defendant  was  entitled  to  the 
relief  given  him  by  the  judgment. 

The  judgment  of  the  Supreme  Court  of  the 
at  ate  of  Washington  ie  therefore  affirmed. 


(189  U.  S.  64) 
STATE  OF  TENNESSEE  on  the  Relatloii 
of  G.  L.  MALONEY  et  ai.,  Plffa,  m  Srr^ 

STEPHEN    P.    CONDON,  T.  T.  McMillan, 
James  Rich,  an*d  H.  C  Anderson. 

Error  to  state  eourt  —  academic  oam* 

A  writ  of  error  to  review  the  judgment  of  a 
state  court  In  an  action  for  usurpation  of  pub- 
lic office,  instituted  under  Shannon's  (Tenn.) 
Code  1896,  H  6165  et  aeq,,  on  the  relation  of 
persons  superseded  therein  by  a  legislative 
act  challenged  as  nnconstltatlonal,  will  be  dls-  . 
mlBsed  where  the  terms  of  office  of  all  the 
parties  to  the  salt,  both  relators  sad  defend' 
ants,  have  expired. 

[No.  209.] 

Argued  March  12,  IS,  190S.    Decided  AprU 
6,  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  judgment 
which  affirmed  decrees  of  the  chancellor  and 
the  Court  of  Chanoeiy  Appeals  dismissing 
a  bill  in  an  action  for  usurpation  of  office. 
Dismissed. 

See  same  case  below,  108  Tenn.  82,  65  8. 
W.  871. 

Statement  by  Mr.  Chief  Justice  FvlleriS 
*This  was  a  bill  filed  in  the  chancery  court* 
of  Knox  county,  Tennessee,  under  the  stat- 
ute in  that  behalf,  in  the  name  of  the  state, 
"on  the  information  of  T.  A.  Rambo  and 
G.  L.  Maloney,  O.  H.  Strong,  S.  L.  England, 
Sam  Vanoe,  J.  F.  C.  Hariell,  and  R.  L.  Pe- 
ters against  Stephen  P.  Condon,  T.  T.  McMil- 
lan, and  James  Rich,  and  H.  0.  Anderson, 
representing  "that  at  the  January  Term, 
1898,  G.  H.  Strong  and  T.  A.  Rambo  were 
duly  and  l^;ally  elected  by  the  county  court 
of  Knox  county,  Tennessee,  members  of  the 
pike  commission  of  Knox  county  for  the 
term  of  four  years,  which  would  make  their 
terms  of  office  expire  in  Januair,  1902,  and 
G.  Lb  Maloney,  who  is  the  judge  of  KnoiX 
county,  Tennessee,  is   by   operauoo   of  the 
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law,  e»  officio  chairman  of  said  oommiBsion. 
The  said  Sam  Vance  and  J.  F.  C.  Harrell 
were  duly  elected  members  of  the  said  work- 
house commission  by  the  said  coun^  court 
of  Knox  county,  Tennessee,  at  its  January 
Term,  1901,  which  would  make  their  terms 
of  office  expire  in  1903.  The  said  S.  L.  Eng- 
land and  I.  N.  White  were  duly  elected 
workhouse  commissioners  of  Knox  county, 
Tennessee,  at  its  January  Term,  1900,  which 
would  make  their  terms  of  office  expire  in 
1902,  and  the  said  G.  L.  Maloney  as  judge 
of  the  county  is  em  officio  chairman  of  the 
said  commission.  The  said  R.  L.  Peters 
was  elected  superintendent  of  the  work- 
house in  January,  1898,  which  would 
make  his  term  of  office  expire  in  Jan- 
uary, 1902.  All  of  said  officers  were 
duly  and  legally  elected,  and  inducted  into 
their  respective  offices,  and  assumed  the  du- 
ties thereof,  and  up  to  the  time  of  the  quali- 
fication of  defendants,  to  wit,  on  March  2, 
1901,  continued  to  perform  the  duties  and 
exercise  the  functions  and  receive  the  emolu- 
ments pertaining  to  said  offices." 

The  bill  then  averred  that,  on  February 
8,  1901,  an  act  of  the  general  assembly  of 
the  state  of  Tennessee  Was  approved  by  the 
governor,  and  went  into  effect,  entitled: 
"An  Act  to  Create  a  Board  of  Public  Road 
Commissioners,  to  Regulate  the  Laying  Out 
and  Working  of  Public  Roads  in  this  State, 
in  Counties  Having  a  Population  of  Not 
Less  than  70,000  and  Not  More  than  90,000, 
^  under  the  Federal  Census  of  the  Year  1900, 
«or  any  Subsequent  Federal  Census,  and  to 
*  Provide  a  Method  for  the  Management^and 
Control  of  County  Workhouses  in  Coxmties 
Coming  under  the  Provisions  of  this  Act." 
That,  in  pursuance  of  the  act,  the  governor 
of  Tennessee,  on  February  16,  1901,  appoint- 
ed Stephen  P.  Condon,  James  Rich,  and  T. 
T.  McMillan  as  the  board  of  public  road 
commissioners;  that  Condon  was  appointed 
superintendent  of  public  roads,  and  the 
other  two  associate  members  of  the  road 
commission ;  that  the  governor  had  issued  to 
defendants  commissions  as  such  public  road 
commissioners ;  and  that  they  gave  bond  and 
qualified  March  2,  1901,  ''and  are  now  at- 
tempting to  perform  the  duties  of  the  said 
offices." 

That  defendants  had  in  fact  ousted  the 
pike  commissioners,  the  workhouse  commis- 
sioners, and  superintendent  from  their  re- 
spective positions,  and  deprived  them  of 
their  privileges  and  powers ;  and  that  H.  C. 
Anderson  hiul  been  elected  by  defendants 
manager  of  the  workhouse. 

Complainants  further  represented  that 
the  act  of  February  8,  1901,  was  in  plain 
violation  of  the  Constitution  of  the  state  of 
Tennessee;  illegal,  null,  and  void;  and  "not 
effective  to  deprive  the  said  parties  of  the 
several  offices  aforesaid,  to  which  they  were 
regularly  elected,  or  of  the  rights,  powers, 
privileges,  and  emoluments  thereof,"  and 
that  defendants  "are  unlawfully  holding  and 
exercising  said  offices  of  public  road  com- 
missioners and  superintendent  of  roads  and 
sssociate  members,  and  that  they  are  usurp- 
ers of  said  offices.'' 


The  prayer  was  (1)  for  process;  (2) 
"that  the  said  defendants  may  be  enjoined 
from  holding  the  said  offices  of  public  road 
commissioners,  or  superintendent  of  public 
roads,  or  associate  members  of  said  road 
commission,  or  manager  of  the  workhouse, 
or  from  exercising  any  of  the  powers  and 
rights  which  the  said  act  of  February  8, 
1901,  attempts  to  confer  upon  them,  and 
that  they  may  be  enjoined  from  receiving 
any  of  the  emolumentB  appertaining  to  the 
said  offices  under  and  by  virtue  of  the  said 
unconstitutional  and  void  act,  and  that  upon 
final  hearing  said  injunction  may  be  made 
perpetual;"  (3)  that  the  defendants  be  re- 
quired to  execute  a  bond  to  Indemnify  and 
hold  harmless;  (4)  "that  upon  final  hear- 
ing a  decree  may  be  rendered  declaring  thato 
the  said  act  of*Februaiy  8,  1901,  is  unoon-* 
stitutional,  null,  and  void,  and  that  the 
same  confers  no  riffht  upon  the  defendants, 
and  that  the  defendants  are  not  entitled  to 
exercise  any  of  the  powers  and  privileges 
therein  contained,  or  to  enjoy  any  of  the 
rights  and  emoluments  therein  given  to 
them,  and  that  they  be  required  to  surrai* 
der  same  and  turn  over  all  the  powexB, 
property,  and  privileges  thereof  to  the  right- 
rul  owners  aforesaid;" (6)  and  for  general 
relief. 

On  March  21,  1901,  an  application  for  in- 
junction was  denied,  and  on  March  23d  the 
bill  was  amended  by  striking  out  the  third 
clause  of  the  prayer.  Defendants  filed  a  de- 
murrer March  29,  1901,  which,  on  the  next 
day,  was  sustained  and  the  bill  dismissed. 
The  case  was  then  carried  to  the  court  of 
chancery  appeals,  and  it  was  there  contend- 
ed, on  errors  assigned,  that  the  act  of  Feb- 
ruary 8,  1901,  was  invalid  because  in  vio- 
lation of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  as  well  as  of 
the  state  Constitution.  The  court  of  chan- 
cery appeals  affirmed  the  judgment  of  the 
chancellor,  August  29,  1901,  and  an  appeal 
was  prosecuted  to  the  supreme  court  of  the 
state,  where  it  was  again  alleged,  in  the  as- 
signment of  errors,  that  the  act  in  questioift 
was  in  violation  of  the  state  Constitution 
and  of  the  14th  Amendment.  The  supremo 
court  held,  on  November  16,  1901,  that  the 
statute  was  not  in  violation  of  either,  and 
affirmed  the  decrees  of  the  chancellor  and 
of  the  court  of  chancery  appeals.  108  Tenn. 
82,  65  S.  W.  871.  Thereupon  a  writ  of  er- 
ror was  sued  out  from  this  court,  and  tho 
record  was  filed  and  the  cause  docketed  D»> 
cember  10,  1901.  No  motion  was  made  to 
advance  the  case,  and  it  came  on  for  argu- 
ment and  was  argued  March  12  and  18, 
1903. 

Messrs.  G.  W.  Pickle,  /.  TT.  Oreen,  and 
Messrs,  Pickle  d  Turner  for  plaintiffs  in  er- 
ror. 

Messrs.  Joshua  W.  Caldwell  and 
Charles  T.  Gates,  Jr.,  for  defendants  in  e^ 
ror. 

Mr.  Chief  Justice  Fvller  delivered  tbo 
opinion  of  the  court:  i^ 

•  This  was  a  proceeding  under  pmviMkmMf 
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of  the  Code  of  Tennessee,  authorizing  a  bill 
in  eqnitr  to  be  filed  "whenever  any  person 
unlawfully  holds  or  exercises  any  public  of- 
fice or  franchise  within  this  state."  Shan- 
non's (Tenn.)  Code  1806,  S  5165,  cl.  1;  9 
5167. 

By  sections  5168  and  5170  it  is  provided 
that  the  suit  may  be  brought  "by  the  attor- 
ney general  for  ttie  district  or  county,  when 
directed  so  to  do  by  the  general  assembly, 
or  by  the  governor  and  attorney  general  of 
the  state  concurring"  or  "on  the  informa- 
tion of  any  person,  upon  such  person  giving 
security  for  the  costs,"  when  the  attorney 
general  for  the  district  or  county  may  in- 
stitute the  proceeding  without  direction. 
State  ea  rel,  Johnson  v.  Campbell,  8  Lea, 
74,  75. 

Such  was  this  suit,  which  was  not 
brought  by  direction  of  the  general  assem- 
bly, or  of  the  governor  and  attorn^  gen- 
eral of  the  stat^  but  was  instituted  at  the 
instance  of  persons  superseded  in  public  of- 
fice by  an  act  of  the  general  assembly  (ap- 
proved by  the  governor  and  carried  into 
effect  by  him)  which  they  charged  was  un- 
constitutional.   Acts  1001,  chap.  8. 

The  (question  of  constitutionality  had  been 
raised  in  an  application  for  mandatory  in- 
Jimction  to  compel  the  county  judge  to  ap- 
prove the  bonds  of  the  persons  appointed 
commissioners  under  the  act,  the  writ  had 
been  awarded  and  obeyed,  and  the  decree 
was  a£Srmed  and  the  act  sustained  by  the 
supreme  court  at  the  same  time  that  the 
decree  in  this  casei,  subsequently  brought, 
was  afSrmed.  Condon  v.  Maloney,  108 
Tenn.  82,  65  S.  W.  871.  But  the  supreme 
court  also  ruled  in  the  prior  case  that  as 
the  writ  had  been  obeved  it  had  spent  its 
force,  so  that,  even  if  th^  differed  with  the 
chancellor  as  to  the  use  of  the  particular 
process, — an  objection  therein  urged, — a  re- 
versal of  his  decree  "could  not  undo  what 
had  been  done,"  and  to  enter  it  "would  be 
an  idle  ceremony." 

In  the  circumstances  this  case  assumed 
the  aspect  of  a  civil  contest  between  indi- 
viduals, and  not  of  a  prerogative  writ  to 
correct  usurpation  of  office. 

Sections  5175,  5176,  5177,  and  5180  are 
aa  follows: 

"5175.  Whenever  the  action  is  brought 
•gainst  a  person  for  usurping  an  office,  in 
addition  to  the  other  allegations,  the*name 
of  the  person  rightfully  entitled  to  the  office, 
with  a  statement  of  his  right  thereto,  may 
be  added,  and  the  trial  should,  if  practica- 
ble, determine  the  rig^t  of  the  contesting 
parties. 

"5176.  If  judgment  is  rendered  in  favor 
of  such  claimant,  the  court  may  order  the 
defendant  to  deliver  to  him,  upon  his  quali- 
fying as  required  by  law,  all  books  and  pa- 
pers belonging  to  Uie  office  in  his  (defend- 
ant's) custody,  or  under  his  control,  and 
such  claimant  may  thereupon  proceed  to  ex- 
ercise the  functions  of  the  office. 

"5177.  Such  claimant,  in  this  event,  may 
also^  at  any  time  within  one  year  thereafter, 
bring  suit  against  the  defendant^  and  recov- 


er the  damages  he  has  sustained  by  reason 
of  the  act  of  the  defendant." 

"5180.  When  a  defendant,  whether  a  nat- 
ural person  or  a  corporation,  is  adjudged 
guilty  of  usurping,  unlawfully  holding,  or 
exercising  any  office  or  franchise,  jud^ent 
shall  be  rendered  that  such  defendant  be  ex- 
cluded from  the  office  or  franchise,  and  that 
he  pay  the  costs." 

In  State  ew  rel,  Curry  v.  Wright,  5  Heisk. 
612,  it  waa  held  that  the  bond  given  in  case 
of  appeal  in  an  action  for  usurpation  of  of- 
fice need  be  only  for  costs,  and  the  court, 
after  referring  to  S§  5176,  5177,  and  5180 
(by  the  prior  numbers),  said: 

"These  provisions  are  specific  and  clear 
that  the  matter  in  contest  to  be  decided  is 
the  usurpation  of  the  office  or  franchise; 
and  the  judgment,  exclusion  from  that  office 
or  franchise;  and  the  money  judgment  to  be 
given  is  for  costs,  and  the  damages,  if  any 
have  accrued,  are  provided  for  u  another 
suit  to  be  brought  within  a  year  after  the 
judgment. 

"The  provision,  'that  the  suit  will  be  con- 
ducted as  other  suits  in  equity,'  only  means 
that  it  shall  be  conducted  as  such  a  suit  to 
the  attainment  of  the  results  above  indicat- 
ed, but  cannot  be  held  to  include  an  inquiiy 
into  the  damages  sustained." 

The  present  case  waa  argued  March  12 
and  13,  and  it  appears  on  the  face  oi  the 
bill  that  the  terms  of  office  of  all  the  relat- 
ors, except  the  county  judge,  expired  before 
that  day.  And  this  was  true  as  to  him,  be-S 
cause  we  find,  by  reference  to  *artiolfis  0* 
and  7  of  the  Constitution  of  Tennessee,  and 
State  em  rel  Ramho  v.  Maloney,  02  TeoB. 
62,  20  S.  W.  410,  that  his  then  term  of  of- 
fice as  county  judge  terminated  in  1002. 

As  to  the  defendants,  the  bill  shows  that 
defendant  Anderson  was  merely  a  subordi- 
nate appointee  of  his  codefendants,  and  that 
they  had  been  appointed  by  the  governor 
commissioners  under  the  act  of  F^ruary  8, 

1001.  That  act  provided  for  the  appoint- 
ment of  three  commissioners,  to  "hold  their 
offices  until  the  next  general  election  of 
county  officers,  when  their  successors  shall 
be  elected  by  the  people,  and  every  two  (2) 
years  thereafter  said  offices  shall  be  filled  by 
popular  election."  The  next  general  election 
of  county  officers  referred  to  was  held,  ac- 
cording to  §  1154  of  the  Code,  in  August, 

1002.  So  that  these  commissioners  were  ap- 
pointed to  serve  imtll  that  date,  and  their 
temporary  commissions  then  terminated. 

We  cannot  assume  that  relators,  who  were 
originally  elected  by  the  county  court, 
would  hold  over,  and  manifestly,  the  provi- 
sional title  of  defendants  has  determined. 
It  follows  that  the  relief  as  prayed  cannot 
now  be  granted. 

There  are  cases  in  quo  warranto  in  which 
judgment  of  ouster  nas  been  entered,  al- 
though the  term  of  the  person  lawfully  en- 
titled had  expired,  and  also  where  informa- 
tions have  been  retained,  when  the  statute 
provided  for  fine  or  damages;  but  here  the 
proceeding  cannot  now  be  maintained  aa  on 
behalf  of  the  public;  and,  considered,  aa 
counsel  insists  it  should  b^  aa  merely  a  eon- 
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test  between  two  sets  of  officials,  and  not 
between  the  state  and  its  officials,  the  state 
courts  would  be  at  liberty  to  treat  it  as 
abated,  and  the  mere  matter  of  costs  cannot 
be  availed  of  to  sustain  jurisdiction.  See 
Boring  y.  Griffith,  1  Heisk.  457,  461 ;  State 
w.  MoConnell,  3  Lea,  332 ;  Williamson  Coun- 
ty ▼.  Perkina  (Tenn.  Ch.  App.)  39  8.  W. 
347 ;  State  eo  rel.  Rohitison  y.  Lindsay,  103 
Tenn.  635,  53  S.  W.  050. 

Doubtless,  the  question  of  the  validity  of 
the  act  of  1901  is  of  importance,  but  it  has 
been  upheld  by  the  highest  judicial  tribunal 
of  the  state  of  Tennessee  as  consistent  with 
the  state  Constitution,  and  it  afifects  only 
the  citizens  of  that  state. 

If  we  were  to  hold  that  the  act  could  be 
{!  subjected  to  the  test  of  the  14th  Amend- 
*  ment,  and  that  it  could  not  stand  that^test, 
we  should  do  nothing  more  than  reverse  the 
deeree  below  and  remand  the  cause,  and,  as 
such  a  judgment  would  be  ineffectual,  we  must 
deuline  to  intimate  any  opln  oj  oo  the  subject. 

"The  duty  of  this  court,  as  of  every  other 
judicial  tribunal,  is  to  decide  actual  contro- 
versies by  a  judgment  which  can  be  carried 
into  effect,  and  not  to  give  opinions  upon 
moot  questions  or  abstract  propositions,  or 
to  declare  principles  or  rules  of  law  which 
cannot  affect  the  matter  in  issue  in  the  case 
4)efore  it.  It  necessarily  follows  that  when, 
pending  an  appeal  from  the  judgment  of  a 
lower  court,  and  without  any  fault  of  the 
defendant,  an  event  occurs  which  renders  it 
impossible  for  this  court,  if  it  should  decide 
the  case  in  favor  of  the  plaintiff,  to  grant 
him  any  effectual  relief  whatever,  the  court 
will  not  proceed  to  a  formal  judgment,  but 
will  dismiss  the  appeal."  Mr.  Justice  Oray, 
MilU  v.  Oreen,  159  U.  8.  651,  653,  40  L. 
^.  293,  294,  16  8up.  Ct.  Rep.  133. 

We  think  this  writ  of  error  comes  within 
the  rule  thus  declared,  and  it  is  therefore 
diimissed  trithout  casta  to  either  party. 


<189  U.  S.  186) 
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DEPOSIT    COMPANY 
MARYLAND 

L.  BUCKI  &   SON  LUMBER  COMPANY 

Damages — in  suits  on  attaohment  tonds-^ 
counsel  fees-injury  to  credit — U^ss  of 
profits— trial — continuance, 

t.  Attorneys'  fees  incurred  In  diesolvtnflr  an  at- 
tachment, which  by  the  local  law  of  the  state 
In  which  the  attachment  was  Issued  can  be 
recovered  In  an  action  In  a  court  of  snch  state 
on  the  attachment  bond,  are  no  less  an  ele- 
ment of  damages  because  the  action  has  been 
removed  to  a  Federal  court. 

S.  The  Injury  to  a  vendee's  credit*  resulting 
from  the  bringing  of  actions  by  his  vendor 
for  a  breach  of  contract  and  for  a  balance  due 
thereunder,  and  any  loss  of  profits  because  of 
the  vendor's  refusal  to  make  further  deliver- 
ies under  the  contract,  are  not  elements  of 
damages  recoverable  In  a  suit  on  the  attach- 
ment bonds  Issued  In  such  actions. 

t.    The  refusal  to  dlschaife  a  Jury  and  post- 


f  J.  See  Attachment.  voL  6,  Csnt.  Dig.  f  UM. 


pone  the  trial  because  of  the  misleading  effect 
of  rulings  admitting  testimony  on  the  ques- 
tion of  damages,  afterwards  eielnded  from 
the  consideration  of  the  Juryi  Is  not  an  abuse 
of  discretion,  where  no  witnesses  had  been 
discharged,  nor  any  books  or  documents  in  pos- 
session of  counsel  sent  away,  during  the  trial, 
and  there  was  no  offer  at  the  time  to  pnasnt 
further  testimony. 

[Na  220.] 

Arguod  March  20,  1909.    Decided  April  e, 
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N  WRIT  and  Cross  Writ  of  Certiorari 
to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  to  review  & 
judj^ent  modifying,  and  as  modified  af- 
firming, a  judgment  of  the  United  States 
Circuit  Court  for  the  Southern  District  of 
Florida  in  favor  of  plaintiff  in  an  action  on 
attachment  bonds.    Affirmed. 

See  same  case  below»  48  C.  C.  A.  430,  109 
Fed.  393. 

Statement  by  Mr.  Justice  Brewer t 
On  October  1,  1897,  the  Atlantic  Lumber 
Company  commenced  two  actions  at  law  in 
the  circuit  court  of  Duval  county,  Florida, 
against  The  L.  Buck!  k  Bon  Lumber  Com- 
pany.  In  each  of  these  actions  a  writ  of 
attachment  was  issued,  the  Fidelity  k  De- 
posit Company  of  Maryland  being  the  sure- 
ty on  the  attachment  bonds.  Both  of  the 
attachments  were  dissolved.  Soon  after 
such  dissolution  the  Buck!  Companr 
brought  the  present  action  against  the  Fi* 
delity  Company  upon  the  attachment  bonds. 
The  action  was  commenced  in  the  circuit 
court  of  Duval  county,  Florida,  but  subse- 
quently removed  to  the  United  States  cir- 
cuit court  for  the  southern  district  of  Flor- 
ida. On  a  trial  in  that  court  the  Bucki 
Company  obtained  a  judgment  which  by  the 
court  of  appeals  of  the  fifth  circuit  was  9 
modified,  and,  as  modified,  affirmed.  48  0.3 
C.  A.  436,  109* Fed.  393.  Subsequently* 
thereto,  each  of  the  parties  obtained  a  writ 
of  certiorari  from  this  court.  184  U.  8. 
698,  46  L.  cd.  64,  22  Sup.  Ct  Rep.  946. 

Messrs.  Biohara  H.  litcsett  and  Wit^ 

field  Liggett  for  the  Fidelity  k  Deposit  Oom- 
pany. 

Messrs.  H.  Biabee  and  George  C.  DedeU 
for  L.  Bucki  k  Son  Lumber  Cconpany. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  principal  question  arises  in  the  claim 
to  recover  counsel  fees  incurred  in  securing 
the  dissolution  of  the  attachments.  The 
reasonable  value  of  such  fees  was  specially 
found  by  the  jury  to  have  been  $7,500.  The 
circuit  court  refused  to  include  this  in  its 
judgment,  but  the  court  of  appeals  ruled 
otherwise,  and  ordered  judgment  for  that 
sum  in  addition  to  the  amount  of  the  gen- 
eral verdict. 

By  the  law  of  Florida,  counsel  fees  in- 
curred in  securing  the  dissolution  of  an  at- 
tachment are  recoverable  in  actions  upon  at^ 
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tfrchment  bonds.  This  was  distinctly  ruled 
in  Oonealifs  v.  De  Funiak  Havana  Tohaooo 
Co.  41  Fla.  471,  26  So.  1012,  in  which  the 
second  headnote  recites  that  "attorneys'  fees 
and  other  expenses  incurred  in  relation  to 
the  attachment,  or  in  procuring  its  disso- 
lution, are  properly  allowed  as  elements  of 
damage  in  actions  upon  attachment  bonds." 
And  this  is  conclusive,  for  by  McClellan's 
Die.  346,  $21,  it  is  provided  that  "the 
judges  of  the  supreme  court  of  this  state 
shall,  in  deciding  cases,  prepare  and  make 
a  syllabus  or  statement  of  the  points  and 
principles  intended  to  be  decided  by  the 
court,  which  shall  be  published  in  the  re- 
ports in  lieu  of  that  usually  prepared  by 
the  reporter."  Hart  v.  Stribling,  26  Fla. 
436,  6  So.  465.  It  is  true,  as  contended  by 
counsel,  that  the  case  in  41  Fla.  was  not  de- 
cided until  after  the  bonds  sued  on  in  this 
k.  case  had  been  executed,  but  the  decision  de- 
2  dares  the  law  of  the  state,  and  that,  in  the 
•  absence  of  statutes  affecting  the^guestion, 
must  be  taken  to  have  been  fuways  the  law 
And  in  its  opinion  the  court  refers  as  au- 
thority, among  other  cases,  to  Wittieh.  v. 
O'Neal,  22  Fla.  692,  699  (decided  in  1886), 
in  which  it  was  held  that,  ''in  a  suit  on  the 
bond  given  to  obtain  a  temporary  injunc- 
tion, counsel  fees  incurred  by  the  defendant 
in  the  suit  to  dissolve  such  injunction  are 
damages  that  may  be  recovered,  if  covered 
by  language  of  the  bond."  In  the  opinion 
in  that  case  the  court,  while  conceding  that 
other  appellate  courts  had  ruled  differently 
(among  them  this  court  in  Oelrioha  v. 
Spain,  16  Wall.  211,  auh  nom,  Oelriohs  v. 
WilUaws,  21  L.  ed.  43),  declined  to  follow 
such  ruling,  and  said: 

"It  seems  just  and  right  that  .where  a 
party  asks  the  interposition  of  the  power  of 
the  courts,  in  advance  of  a  trial  of  the  mer- 
its of  the  cause,  to  deprive  the  defendant  of 
some  right  or  privilege  claimed  by  him, 
even  though  temporarily,  that,  if  on  inves- 
tigation it  is  found  that  the  plaintiff  had 
no  just  right  either  in  the  law  or  the  facts 
to  justify  him  in  asking  and  obtaining  from 
the  court  such  a  harsh  and  drastic  exercise 
of  its  authority,  that  he  should  indemnify 
the  defendant  in  the  language  of  his  bond 
for  'all  damages  he  might  sustain,'  and  that 
reasonable  counsel  fees  necessary  to  the  re- 
covering of  such  injunction  are  properly  a 
part  of  his  damage." 

The  promise  in  the  bonds  sued  on  here  is 
like  that  referred  to  in  the  language  just 
quoted,  and  was  "to  pay  all  costs  and  dam- 
ages which  the  said  L.  Bucki  Lumber  Com- 
pany may  sustain  in  consequence  of  it,  the 
said  Atlantic  Company's  improperly  suing 
out  said  attachment"  Liabili^  for  these 
counsel  fees,  being,  as  declared  by  its  high- 
est court,  a  part  of  the  obligation  assumed 
by  the  obligor  in  an  attachment  bond  given 
in  the  courts  of  Florida,  should  be  enforced 
in  every  court  in  which  an  action  on  such 
a  bond  is  brought.  This  action  was  com- 
menced in  a  circuit  court  of  the  state,  and, 
if  it  had  proceeded  there  to  judgment,  un- 
questionably a  liability  for  counsel  fees! 
liould  have  been  sustained;  and  it  cannot 


be  that  by  removing  the  case  to  the  Federal 
court  such  liability  has  been  taken  away. 
In  Tullook  V.  Mulva/ne,  184  U.  S.  497,  605, 
46  L.  ed.  657,  603,  22  Sup.  Ct.  Rep.  372,  376, 
we  held  that  when  a  bond  had  been  given  in 
a  case  pending  in  the  Federal  court,  and  aiiao 
action  was  thereafter  brought  in  the  state  ^ 
court  on  such^bond,  the  rule  of  liability  was* 
that  existing  in  the  Federal  court  in  which 
the  bond  was  given,  and  said: 

''It  is  clear  that  if  it  be  true  that  the 
bond  given  in  a  Federal  court  of  equity  <m 
the  granting  of  an  injunction  is  not  to  be 
construed  with  reference  to  the  rules  of  law 
applicable  to  such  bonds  in  such  court,  then 
tliere  can  be  no  certain  general  rule  by 
which  to  determine  the  liability  of  the  ob- 
ligors upon  the  bond.  Their  responsibility 
would  be  one  thing  in  a  court  of  the  United 
States  and  a  different  thing  in  the  courts  of 
the  various  states,  which  would  imply  that 
the  parties  did  not  contract  with  reference 
to  any  definite  rule  of  liability."  See  also 
Missouri,  K,  d  T.  R.  Co.  v.  Elliott,  184  U. 
S.  630,  46  L.  ed.  673,  22  Sup.  Ct  Rep.  446. 

In  reference  to  the  other  alleged  errors, 
the  court  of  appeals,  without  referring  to 
them  in  particular,  said:  "On  the  fullest 
consideration  of  the  whole  case,  we  conclude 
that  the  record  presents  no  error  on  the  part 
of  the  trial  judge  for  which  the  judgmesit 
should  be  reversed." 

We  do  not  wonder  at  this  observation  of 
the  court  of  appeals,  as  we  find  from  the 
record  that  the  plaintiff  filed  in  that  court 
thirty-seven  assignments  of  error,  covering 
seventeen  printed  pages,  and  the  defendant 
thirty-nine  such  assignments.  It  may  be 
true,  as  the  Scriptures  have  it,  that  "in  the 
multitude  of  counselors  there  is  safety,"* 
but  it  is  also  true  that  in  a  multitude  of 
assignments  of  error  there  is  danger. 

Perhaps  it  is  well  to  first  briefly  outline 
the  case  and  the  testimony.  Prior  to  Oe- 
tober,  1897,  the  Atlantic  Company  had  un- 
der contract  been  engaged  in  nimiBhing  the 
Bucki  Company  with  logs  with  which  to  op- 
erate its  sawmills,  at  the  rate  of  2,000,0()0 
feet  per  month.  It  canceled  its  c<mtract  on 
account  of  an  alleged  breach  by  tfie  Bucki 
Company,  and  brought  the  two  actions  at 
law,  one  for  $200,000  damages,  resulting 
from  such  breach,  and  the  other  for  $9,- 
980.80,  claimed  to  be  due  for  logs  delivered, 
and  in  these  actions  sued  out  the  two  at- 
tachments. They  were  levied  upon  the  mill 
plant,  the  logs,  lumber,  and  all  other  per- 
sonal property  of  the  Bucki  Company. 
While  the  personal  property  was  taken  into 
possession  by  the  sheriff,  the  mill  was  ao 
fixture,  a  part  of  the  realty,  and  the  writs  J} 
did^not  operate  to  dispossess  the  Bucki  Com*  * 
pany  therefrom,  but  simply  established  m 
lien  upon  it.  By  forthcoming  bonds  the  per- 
sonal property  was,  after  a  few  days,  re- 
leased, and  subsequently  the  attachments 
were  dissolved.  On  the  trial,  the  plaintiff 
was  permitted  to  show  the  extent  of  its  mill 

Slant,  the  amount  of  business  it  had  been 
oing  in  prior  years,  the  net  profits  of  suoh 
business  auring  the  nine  or  ten  months  pre- 
ceding the  levy  of  the  attachments,  the  or- 
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den  and  contracts  which  it  had  on  hand  for 
timber  and  lumber,  an  alleged  increase  in 
the  price  of  timber  in  the  year  succeeding 
the  levy.  There  was  testimony  bearing  upon 
the  question  of  its  ability  to  get  logs  dse- 
where,  the  means  of  transporting  tiiem  to 
its  plant,  and  the  existence  of  negotiations 
for  a  loan  of  money  secured  by  the  mate- 
rial it  then  had  on  hand.  There  was  evi- 
dence also  tending  to  show  the  financial  con- 
dition of  the  company,  its  default  in  certain 
payments,  and  efforts  it  made  to  utilize  its 
property  subsequently  to  the  attachments. 
After  all  the  testimony  had  been  presented, 
the  defendant  made  a  motion  in  writing  to 
exclude  a  number  of  items  thereof  from  the 
consideration  of  the  jury,  upon  which  mo- 
tion the  court  ruled  as  follows: 

''This  cause  coming  on  to  be  heard  on  a 
motion  of  the  defendant's  attorney  to  ex- 
clude certain  testimony  from  the  jury,  and 
it  being  considered  that,  imder  the  testi- 
mony introduced,  any  damages  arising  from 
the  consideration  of  injury  to  credit  or  loss 
of  profits  would  be  too  remote,  uncertain 
and  speculative,  it  is  therefore  ordered  that 
this  motion  be  granted  as  to  the  testimony 
relating  to  the  cost  of  manufacturing  lum- 
ber and  the  supply  of  timber  lands;  all  tes- 
timony to  the  oamage  to  credit,  loss  of  prof- 
its, and  all  evidence  relative  to  the  market 
prices  of  lumber  subsequent  to  the  attach- 
ment. That  in  regard  to  the  profits  plain- 
tiff's mill  had  been  making  prior  to  Octo- 
ber 1,  1807,  be  retained  and  considered  only 
for  the  purpose  of  determining  the  actual 
damages  suffered  during  the  time  the  opera- 
tion of  the  mill  was  suspended  on  account 
of  the  attachment,  and  the  motion  be  denied 
in  all  other  respects." 

And  in  making  this  ruling  it  said: 
o  'This  order  is  made  at  this  time  only  for 
2  the  purpose  of  confining  the  argument  to  the 
•  jury  upon  these  lines.  I  am  fully^satisfied 
in  my  own  mind  that  damages  from  the  loss 
of  profits  arising  from  the  subsequent  or  fu- 
ture business  which  might  possibly  have 
been  carried  on  is,  under  the  evidence,  too 
remote  and  speculative  for  the  testimony  to 
go  to  the  jury.  Some  courts  have  held 
that  ervery  fact  should  go  to  the  jury  to  be 
considered,  but  theUnited  States  courts  have 
uniformly  held  that  where  the  testimony  is 
such  that  any  reasonable  man,  or  any  rea- 
sonable court,  could  view  it  in  but  one  light, 
the  court  may  exclude  it  from  the  jury.  In 
this  matter  I  have  admitted  the  testimony, 
but  I  fail  to  find  that  there  is  such  evidence 
of  damage  from  loss  of  future  profits  as 
should  go  to  the  jury.  If  there  was  no  com- 
bination of  circumstances  other  than  the  at- 
tachment; had  a  third  party  come  in  and 
levied  an  attachment  and  stopped  the  busi- 
ness, and  there  had  been  no  suspension  save 
by  the  attachment, — ^then  there  might  have 
been  such  testimony  as  would  prove  a  loss 
of  profits;  but  in  this  case  the  particular 
circumstances,  the  suspension  of  the  con- 
tract for  the  delivery  of  logs  and  the  bring- 
ing of  the  two  common-law  suits,  so  changed 
the  circumstances  that  there  is  no  certainty 
that  there  could  have  been  any  profit 
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"Every  author  of  authority  referred  to, 
even  by  the  plaintiff's  attorney,  says  there 
must  be  some  certainty. 

"Now  the  certainty  of  profits  here  depends 
upon  this:  It  is  claimed  that  on  account 
of  these  attachments  the  plaintiff's  credit 
was  injured;  that,  had  it  not  been  for  tiie 
attachments,  money  could  have  been  bor- 
rowed, timber  land  or  stumpage  could  have 
been  procured,  logs  could  have  been  pro- 
cured profitably;  if  logs  could  have  beoi 
procured  profitably,  lumber  could  have  been 
nuuiufactured  and  marketed  profitably. 
Now,  between  the  borrowing  of  the  money 
and  the  marketing  of  the  lumber  there  are 
so  many  xmcertainties  that  the  court  cannot 
say  that  there  is  sufiicient  to  justify  the 
juiy  in  finding,  perhaps,  large  damages 
against  the  defendant  in  this  case  on  ae- 
count  of  losA  of  credit  and  profit, — ^from  the 
levying  of  the  attachments." 

The  plaintiff  excepted  on  the  ground  of 
an  invasion  of  the  province  of  the  juiy,  and 
because  it  was,  as  it  alleged,  mialed  by  the 
rulings  of  the  court  in  admitting  such  tee-H 
timony,  and  therefore  failed  to  introduoeS 
other  testimony  which  it  claimedHo  posseae* 
and  which  upon  another  theory  would  have 
tended  to  show  the  damages  it  had  sus- 
tained. Because  it  was  so  misled  it  alao 
filed  a  motion  to  discharge  the  jury  and 
postpone  the  trial  of  the  case,  whicA  motion 
was  denied  and  the  case  submitted  to  the 
jury.  Many  instructions  were  asked  by 
counsel  on  both  sides  lodcing  to  the  question 
of  damages,  and  exceptions  were  taken  to 
the  refusal  of  the  court  to  give  those  in- 
structions. In  its  general  charge  the  oouit 
said: 

"The.  only  question  is  a  clear-cut  ques- 
tion. It  is.  How  much  damages  did  the 
Bucki  Company  suffer  T  This  question  be- 
comes more  difficult  by  reason  of  facts  and 
circimistances  attending  the  writs  of  attach- 
ment. At  the  time  the  writs  of  attachment 
were  levied  there  were  two  conunon-law 
suits  commenced,  both  of  which  have  been 
terminated.  That  is  one  attending  circum- 
stance. The  other  is  that  the  Atlantic  Lum- 
ber Company  canceled  its  contract  or  consid- 
ered it  canceled.  That  is,  the  Atlantio 
Company  refused  and  ceased  to  deliver  any 
more  logs  to  the  Bucki  Company.  So  that 
the  three  combining  circumstances,  the  Ijvy 
of  the  writs  of  attachment,  the  ceasing  to 
furnish  lo^,  and  the  conunon-law  suits 
imite  in  being  the  cause  for  subsequent  saf- 
fering  of  damage  by  the  Buck!  Company. 

"But  in  this  case  the  attachment  did  not 
cause  the  stoppage  of  the  furnishing  of  logs, 
nor  did  the  issuing  of  the  attachment  cause 
the  institution  of  the  common-law  suits. 


"I  have,  therefore,  as  you  have  seen  in 
the  course  of  the  case,  granted  a  motion  to 
exclude  from  your  consideration  all  testi- 
mony as  to  damages  for  loss  of  credit  sad 
all  testimony  as  to  all  profits  the  Buda 
Company  might  have  made  in  the  future  in 
procuring  capital,  in  procuring  lands,  in 
procuring  logging  plants,  and  procuring  k|^ 
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at  a  profit,  and  so  manufacturing  lumber 
therefrom  at  a  profit. 

''I  therefore  instruct  you,  gentlemen,  that 

the  damage  must  be  confined  to  the  damages 

d  suffered  by  the  detention  of  the  mill  for  the 

3  time  being;  those  damages  that  have  arisen 

•  by  the  *  detention  of  and  taking  the  mill 
properties  from  the  possession  of  the  plain- 
tiff." 

Without  further  quotations,  enough  ap- 
pears to  show  the  general  scope  of  the  rm- 
mgs  of  the  court  in  reference  to  the  meas- 
ure of  damages,  and,  even  conceding  that  its 
action,  as  said  by  the  court  of  appeals,  "is, 
in  several  particulars,  subject  to  the  criti- 
cism which  is  leveled  at  it  by  some  of  the 
other  numerous  assignments  of  error,"  we 
are  of  opinion  that  there  was  no  such  sub- 
stantial error  as  justifies  a  reversal  of  the 
Judgment.  That  there  may  be  such  cer- 
tainty of  profits  as  in  some  actions  for 
breach  of  contract  will  justify  their  recov- 
ery is  undoubtedly  true.  Howard  v.  Still- 
foeU  d  B.  Mfg.  Co.  139  U.  S.  199,  206,  36 
L.  ed.  147,  150,  11  Sup.  Gt.  Rep.  600;  Otn- 
einnati  Siemona-Lungren  Qa9  Illuminating 
Co,  v.  Western  Biemens-Lungren  Co,  152  U. 
8.  200,  38  L.  ed.  411,  14  Sup.  Ct  Rep.  523; 
Anvil  Min.  Co,  v.  Humble,  153  U.  8. 540,  549, 
88  L.  ed.  814,  817,  14  Sup.  Ct.  Rep.  876.  If 
this  action  had  been  one  by  the  Bucki  Com- 
pany against  the  Atlantic  Company  to  re- 
cover damages  for  a  breach  of  its  contract 
to  deliver  logs,  the  inquiry  as  to  profits 
might  have  been  broader  than  was  permit- 
ted in  the  present  case.  But,  as  pointed  out 
in  the  charge  of  the  court,  the  failure  of  the 
Atlantic  Company  to  further  deliver  logs 
was  not  caused  by,  or  the  direct  result  of, 
the  attachments.  By  signing  these  bonds 
the  surety  did  not  agree  to  bec<mie  respon- 
sible for  all  the  damages  which  the  Bucki 
Company  might  sustain  by  every  act  of  the 
Atlimtic  Company,  but  simply  that  it  would 
be  responsible  for  the  damagra  resulting  di- 
rectly from  the  attachments.  The  direct  result 
of  the  attachments  was  the  placing  of  a  lien 
upon  the  realty,  and  for  a  certain  time  in- 
terrupting the  Bucki  Company's  business  by 
taking  possession  of  its  personal  property, 
and  the  damages  which  resulted  directly 
from  these  alone  were  the  damages  which 
the  surety  company  agreed  to  become  re- 
sponsible for.  The  court  very  properly  ad- 
mitted in  evidence,  and  permitted  the  jury 
to  consider,  the  net  profits  which  had  been 
earned  from  the  carrying  on  of  the  business 
in  the  few  months  prior,  not  as  in  and  of 
itself  constituting  the  measure  of  damages, 
but  as  tending  to  show  what  damages  the 
Bucki  Company  sustained  by  the  brief  in- 
to terruption  of  its  business.  When  the  lien 
Jon  the  realty  was  ended  and  the  personal 

•  property  restored,  the  attachments  *had 
spent  their  force  and  the  surety  company 
became  responsible  for  all  the  damages  at- 
tributable directly  to  the  attachments.  The 
failure  to  further  deliver  logs,  and  the  re- 
flection on  the  credit  of  the  Bucki  Company 
by  the  bringing  of  the  actions  may  also  have 
damaged  or  added  to  the  dami^ges  of  ths 


Bucki  Company,  but  such  result  was  not 
due  to  the  attachments.  The  Atlantic  Com- 
pany, and  not  the  surety  company,  was  the 
party  responsible  therefor. 

Neither  can  we  see  that  there  was  error 
in  refusing  to  discharge  the  jury  and  post- 
pone the  trial.  A  postponement  or  continu- 
ance is  largely  within  the  discretion  of  the 
trial  court,  and,  unless  that  discretion  is 
shown  to  have  been  abused,  there  is  no  suffi- 
cient ground  for  reversal.  It  does  not  ap- 
pear that  any  witness  had  been  discharged 
or  any  books  or  documents  in  possession  of 
the  counsel  sent  away  during  the  trial,  and 
there  was  no  offer  then  and  there  to  present 
further  testimony.  It  does  not  seem  to  us 
that  the  Bucki  Company  was  prejudiced  by 
the  rulinff  of  the  court  in  this  respect. 

The  liability  for  counsel  fees  and  the  true 
measure  of  damages  are  the  main  questions 
in  the  case.  This  latter  question  was  pre- 
sented in  different  forms  and  with  various 
limitations,  but  we  think  the  rulings  of  the 
trial  court  thereon  were  substantially  cor- 
rect. We  see  no  error  in  the  record  which 
justifies  a  reversal  of  the  judgment,  and  it 
IS  affirmed. 


(189  U.  8.  364) 
TEXAS    &    PACIFIC    RAILWAY    COM- 
PANY, Plff.  in  Err., 

V, 

MICHAEL  CARLIN. 

Master  and  servant — negligence  of  9km 
principal — trial — question  for  jury, 

L  The  neglect,  bj  the  foreman  of  a  rsllwaj 
bridge  gang,  of  his  special  duty  to  see  that 
the  workmen  under  him  performed  their  duty 
to  leave  a  dear  track  for  an  approaching 
train.  Is  the  neglect  of  a  duty  which  he  owes^ 
not  as  a  fellow  servant  with  such  workmen,, 
but  as  a  vice  principal  of  the  railroad  com- 
pany, under  Sayles's  (Tex.)  Civ.  Stat.  1897, 
art  4560^,  providing  that  rsllroad  employees 
intrusted  with  the  control  or  command  of 
other  employeea  or  with  the  authority  to  dl* 
rect  any  other  employee  In  the  performance 
of  his  duty,  are  vice  principals  of  the  rail- 
way company,  and  not  fellow  servants  witk 
their  coemployees. 

2.  The  question  of  the  negligence  of  the  fore- 
man of  a  railway  bridge  gang  in  falling  to 
discover  a  spike  man!  upon  or  near  the  bridge, 
immediately  prior  to  the  passage  of  a  train, 
is  for  the  jury  In  an  action  to  recover  dam- 
ages from  the  railroad  company  for  personal 
injuries  received  by  a  member  of  such  gang, 
for  which  there  is  no  other  cause  assignable 
than  that  the  train  in  passing  struck  the 
maul  and  threw  It  against  the  workman,  al« 
though  the  foreman  testified  that  he  looked 
for  and  did  not  discover  any  obstruction  to 
the  approaching  train,  where  there  was  noth- 
ing to  prevent  Its  discovery  if  It  was  there 
and  the  glance  of  the  foreman  was  anything 
more  than  a  casual  or  formal  one. 

[Na  222.] 

Argued  and  submitted  March  20, 190S.    De- 
cided April  6,  190S. 
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IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  afiSrmed  a  judg- 
ment of  the  Circuit  Court  for  the  Northern 
District  of  Texas  entered  upon  a  verdict  of 
a  jury  in  favor  of  plaintiff  in  an  action  to 
recover  damages  from  a  railway  company 
for  personal  injuries.  Affirmed. 
See  same  case  below,  111  Fed.  777. 

Statement  by  Mr.  Justice  Feckliaiii: 
The  plaintiff  in  error  brings  this  case  here 
to  review  the  judgment  of  the  United  States 
circuit  court  of  appeals  for  the  fifth  circuit, 
ifi  affirming  the  judgment  in  the  circuit  court 
^for  the  northern  district  of  Texas,  entered 
*  upon  the  verdict  of  a  jury  in  favor  of  de- 
fendant in  error  on  the  trial  of  this  action 
brought  by  him  against  the  railway  com- 
pany to  recover  damages  for  personal  inju- 
ries. On  the  trial  it  appeared  that  Carl  in, 
the  plaintiff  below,  was  in  the  employment 
•of  the  railway  company  in  September,  1898, 
as  a  bridge  carpenter.  On  that  day  he,  with 
a  number  of  others  forming  what  is  termed 
the  bridge  gang,  of  which  George  Welsh  was 
foreman,  was  employed  in  making  some  re- 
pairs on  a  bridge  near  the  Aledo  water  tank, 
not  far  from  Weatherford,  Texas.  The 
bridge  was  over  a  creek,  and  was  60  to  65 
feet  long.  The  force  got  to  work  on  the 
bridge  about  ten  minutes  after  8  o'clock  in 
the  morning  under  Welsh,  the  foreman.  The 
surface  of  the  bridge  waa  plain;  the  ties 
were  about  8  inches  apart,  and  there  was 
nothing  on  top  of  them  except  the  rails  and 
the  guard  rails,  the  rails  being  of  ordinary 
size,  and  the  guard  rails  abmit  10  inches 
from  the  rails  and  parallel  with  them.  The 
ffuard  rails  were  8  inches  wide  and  stood  4 
inches  above  the  ties,  being  let  down  over 
the  tics  about  2  inches,  and  were  of  wood« 
Some  time  after  the  men  had  been  working 
en  the  bridge  a  freight  train  was  seen  ap- 
proaching at  the  rate  of  from  30  to  40  miles 
an  hour.  Within  a  very  few  minutes  be- 
fore the  train  was  seen  one  of  the  workmen 
on  the  bridge  had  in  his  hand  what  is  called 
a  spike  maul,  used  for  the  purpose  of  driv- 
ing spike.  The  maul  was  of  iron  with  a 
handle  about  3  feet  long,  the  hammer  being 
6,  8,  or  perhaps  10  inches  in  length,  and  the 
handle  went  into  the  middle  of  the  head, 
which  had  a  double  face.  Carver  was  the 
man  who  was  using  the  maul  a  few  minutes 
before  the  train  came.  The  maul  weighed 
about  10  pounds.  At  the  time  Carver  was 
ushig  the  maul,  he  had  it  out  on  the  bridge 
witihi  him.  A  witness  for  the  defendant 
stated  tluit  he  had  been  using  the  maul  on 
the  south  side  of  the  bridge  for  putting  up 
the  staging  or  scaffolding,  and  when  he  fin- 
ished he  handed  it  to  someone  on  the  top  of 
the  bridse,  who  handed  it  to  Carver  on  the 
north  side  of  the  bridge,  to  spike  on  a  brace. 
It  was  used  but  ten  or  fifteen  minutes  before 
tbs  passage  of  the  train.  Carver  stated  he 
did  not  remember  where  he  had  put  the  maul 
when  he  had  finished  using  it,  but  he  said 
he  was  always  careful  to  put  it  out  of  the 
way  so  there  would  be  no  accident.  He  had 
Miflad  the  last  piece  of  timber  on  the  bridge 


and  got  down  on  the  ground  and  was  about 
10  f^  from  the  plaintiff,  and  had  not  been 
there  over  three  or  four  minutes  when  the 
train  passed.  The  witness  saw  no  other 
spike  maul  or  hammer  there  that  morning 
than  the  one  which  he  used,  which  was  the 
regular  spike  maul  described  by  the  witness, 
and  which  he  found  after  the  train  passed. 

The  train  coming  from  the  west  was  seen 
some  little  distance  before  it  reached  the 
bridge,  and  the  people  oa  the  bridge  got  out 
of  its  way,  and,  as  the  train  passed  over  the 
bridge  towards  the  east  the  plaintiff,  who 
was  standing  a  short  distance  from  the  east 
end  of  the  bridge,  was  struck  by  the  spike 
maul  on  the  leg,  and  was  so  badly  injured 
that  amputation  of  the  leg  above  the  knee 
was  necessary,  and  was  performed^  The 
train  on  its  passage  across  the  bridge  struck 
the  spike  maul  and  threw  it  in  the  direction 
that  the  train  was  going  with  such  force 
toward  the  plaintiff  as  to  effect  the  injury 
mentioned,  although  the  train  was  not  seen 
to  strike  the  maul,  nor  was  the  maul  seen  to 
strike  the  plaintiff.  All  that  is  known  it 
that  the  train  passed  the  bridge,  and  as  it 
passed  the  maul  struck  the  plaintiff,  and 
the  handle  was  broken  close  up  to  the  head. 

It  was  customary  when  workmen  were  en- 
gaged in  repairing  a  bridge  for  the  foreman 
to  see  that  the  bridge  was  cleared  and  un- 
obstructed whenever  a  train  was  about  to 
pass.  It  was  the  duty  of  the  workmen  to 
put  their  tools  out  of  the  way  when  a  train 
was  coming,  but  it  was  specially  the  duty 
of  the  foreman  to  see  that  the  bridge  was 
clear,  and  "that  was  his  business  and  that 
was  what  he  was  for."  Welsh,  the  foreman 
of  the  bridge  gan^,  testified  that  he  had  no 
recollection  of  seeing  anyone  using  the  spike 
maul  that  morning;  that  he  had  been  around 
all  parts  of  the  bridge,  both  on  top  and  un- 
derneath it,  before  the  train  had  passed. 
He  says  when  he  saw  the  train  coming  ho 
looked  up  and  down  the  track  to  see  if  every- 
thing was  clear,  and  did  not  see  anything^ 
and  stepped  one  side  when  the  train  was  300 
or  400  yards  from  him.  He  said  he  had 
plenty  of  time  if  there  had  been  anything  on^ 
the  bridge  to  have  taken  it  off;  that  when  an 
man  was  using  tools  and*got  through  with? 
them  he  was  supposed  to  take  care  of  them 
and  put  them  out  of  the  way;  that  the  fore- 
man was  liable  to  be  anywhere  about  tha 
bridge  at  any  time,  and  could  not  be  de- 
pended upon  to  be  at  any  particular  place; 
but  if  there  were  men  working  on  top  of  the 
bridge  it  would  be  their  duty  to  be  on  the 
lookout  always,  as  they  must  expect  a  train 
at  any  time.  He  also  said  that  he  was  fore- 
man, and  that  as  bridge  foreman  he  had  em- 
ployed Carlin  and  had  supervision  over  him* 
and  had  power  to  employ  and  discharge  him 
as  well  as  the  other  bridge  men  who  wen 
working  there  that  morning. 

The  evidence  was  not  disputed  that,  al- 
though it  was  the  business  of  each  workman 
to  see  to  it  that  his  tools  were  not  in  the 
way  of  an  approaching  train,  yet  that  it  was 
particularly  the  duty  of  the  foreman  to  see 
that  the  bridge  was  cleared  from  aU  ob- 
stacles when  a  train  came. 
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Thb  b  in  lubsUnoo  tbe  evidenoe  Bubmii- 
ted  to  the  Jtuy  umm  the  question  of  the  neg- 
ligence of  the  defendant. 

The  judge  chaiged  that  the  burden  of 
proof  was  upon  the  plaintiff  to  show  that 
the  defendant  was  neffligent,  and  that  the 
plaintiff  was  injured  tiiereby;  that  the  de- 
fendant was  bound  to  exercise  ordinary  care 
to  furnish  a  reasonably  safe  place  within 
which  employees  could  perform  their  duties; 
that  the  foreman  of  tne  brid^  gang  was, 
under  the  evidence,  the  vice  principal  of  the 
defendant  company,  and  that  the  negligence 
of  which  the  defendant  was  accused  consist- 
ed in  the  failure  on  the  part  of  the  foreman 
of  the  bridge  gang  to  use  ordinary  care  to 
remove,  or  to  see  and  remove,  the  spike  maul 
before  the  arrival  of  the  train  at  tne  bridge. 

The  court  also  charged  that,  if  the  jury 
believed  from  the  evidenoe  that  the  spike 
maul  was  left  on  the  bridge  by  a  fellow  serv- 
ant of  the  plaintiff,  and  that,  at  the  time  the 
train  approached,  the  foreman  of  the  bridge 
gang  was  the  only  person  upon  the  bridee, 
and  that  he  could,  by  the  exercise  of  ordi- 
nary care  have  seen  the  spike  maul  and  re- 
moved it  from  the  track  and  from  proxim- 
ity thereto;  and  if  they  believed  it  was  on 
the  track  or  within  proximity  thereto;  and 
Qoif  the  jury  believed  that  it  was  the  duty  of 
§the  foreman  to  use  such  care  to  see  that  the 
•  trade  was  clear  and^no  obstructions  on  it, 
or  so  near  to  it  as  to  be  struck  by  a  pass- 
ing train ;  and  if  the  jury  believed  that  the 
foreman  did  not  use  that  care,  and  that  the 
spike  maul  was  struck  by  the  train  and 
hurled  against  the  plaintiff  and  caused  the 
injuries;  and  if  the  jury  beMeved  it  was  the 
negligence  of  the  foreman  in  failing  to  see 
and  remove  the  spike  maul ;  and  if  nia  neg- 
ligence in  that  respect  was  the  direct  and 
proximate  cause  of  the  injuries  sustained  by 
the  plaintiff, — then  the  court  charged  that 
the  plaintiff  was  entitled  to  recover;  but 
that,  if  the  injury  was  caused  by  the  neg- 
ligence of  a  fellow  servant,  and  the  fore- 
man in  charge  of  the  bridge  gang  was  not 
guilty  of  negligence  which  directly  and  prox- 
imately contributed  to  the  injury  of  the 
plaintiff,  then  the  verdict  should  be  for  the 
defendant. 

The  court  further  charged  that  the  defend- 
ant should  not  be  held  responsible  for  the 
consequences  of  an  act  of  negligence  which 
could  not  reasonably  be  foreseen,  and  that 
it  was  not  actionable  negligence  to  fail  to  do 
an  act  when  it  would  not  have  been  antici- 
pated by  a  man  of  ordinary  care  and  pru- 
dence that  such  failure  to  perform  the  act 
would  result  in  injury  to  anyone. 

Various  requests  to  charge  were  made  by 
counsel  for  the  defendant  and  refused  by  the 
court,  not  necessary  to  be  here  specifically 
mentioned. 

The  jury,  as  stated,  found  a  verdict  for 
the  plaintiff. 

Messrs.  David  D.  Dnaoan,  John  F.  Dil- 
lon, and  Winslaw  8.  Pierce  for  plaintiff  in 
errors 


Messrs.  F.  E.  jLlbrlsht,  B.  0.  Orvick. 
and  J.  C«  TsrreU,  Jr.,  for  defendant  in  er- 
ror. 

Mr.  Justice  PeokKam,  after  making  the 
fore^ing  stetement  of  facte,  delivered  the 
opinion  of  the  court: 

Two  grounds  have  been  urged  unon  the 
court  for  reversing  this  judgment  and  grant- 
ing a  new  trial :     One  was  that  the  negli- 
gence of  the  railway  company,  if  any,  wasc» 
that  of  a  fellow  servant,  for  which  it  wasS 
not  liable;  and  (2)  that  there* was  no  evi-* 
dence  of  the  negligence  of  the  foreman,  in 
failing  to  discover  the  maul  or  hammer  upon 
the  bridge,  sufficient  to  warrant  the  jury  in 
finding  a  verdict  for  the  plaintiff. 

The  right  to  maintein  this  action  ie 
founded  upon  a  statute  of  Texas,  the  ma* 
terial  sections  of  which  read  as  follows: 

"Art.  4560^.  All  persons  engaged  in  the 
service  of  any  person,  receiver,  or  corpora- 
tion controlling  or  operating  a  railroad  or 
street  railway,  the  lines  of  which  shall  be 
situated  in  whole  or  in  part  in  this  states 
who  are  intrusted  by  such  person,  receiver, 
or  corporation  with  the  autnoritir  of  super- 
intendence, control,  or  command  of  other 
servants  or  employees  of  such  person,  re- 
ceiver, or  corporation,  or  with  the  authority 
to  direct  any  other  employee  in  the  perform- 
ance of  any  duty  of  such  employee,  are  vice 
principals  of  such  person,  receiver,  or  cor- 
poration, and  are  not  fellow  servante  with 
their  coemployees. 

"Art.  4660^.  All  persons  who  are  engaged 
in  the  common  service  of  such  person,  re> 
ceiver,  or  corporation  controlling  or  operat- 
ing a  railroad  or  street  railway,  and  who 
while  so  employed  are  in  the  same  grade  ol 
employment,  and  are  doing  the  same  charac- 
ter of  work  or  service,  and  are  working  to* 
getber  at  the  same  time  and  plaee  and  at 
the  same  piece  of  work  and  to  a  eommoD 
purpose,  are  fellow  servants  with  each  other* 
Employees  who  do  not  come  within  the  pro- 
visions of  this  article  shall  not  be  consid- 
ered fellow  servante."  Sayles's  Civil  Stat. 
(Tex.)  1897. 

With  reference  to  this  statute,  counsel  for 
the  defendant  requested  the  court  to  charge 
the  jury  that — 

"Although  Welsh,  the  bridge  foreman, 
may  have  been,  in  law,  the  representetive  of 
the  company,  yet,  if  they  find  that  the  act  of 
examining  the  track,  as  the  train  might  be 
approaching,  for  the  purpose  of  ascertaining 
whether  or  not  any  obstruction  was  upon  or 
near  it,  was  a  duty  that  may  be  expected  to 
be  performed  by  any  one  of  the  men,  irre- 
spective of  his  grade  or  rank;  that  is  to 
say,  by  the  foreman  and  men  alike  as  ckscar- 
sion  and  circumstances  may  require, — then,, 
in  any  such  event,  the  act  or  duty  of  Welsh 
in  this  respect  was  one  which  existed  be* 
tween  fellow  servante,  and  defendant  would 
not  be  liable  for  the  negligent  acts  of  Welsh  o 
in  this  respect,  if  any  there  were."  ^ 

*  This  qharge  was  refused,  and  counsel  for* 
defendant  excepted. 

The  court  did  charge  that  the  foreman  of 
the   bridge  gang  was,  under  the  evidence. 
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the  vice  principal  of  the  defendant  company. 
This  charge  was  duly  excepted  to  by  de- 
fendant's counsel. 

Defendant  contends  that  if  the  negligence 
which  caused  the  accident  was  the  fiulure 
of  the  foreman  to  see  the  maul  or  hanuner 
upon  the  bridge  and  to  remove  it,  it  was  not 
the  failure  to  perform  a  duty  peculiar  to 
him,  the  foreman,  and  specially  imposed 
upon  him  as  such  foreman  within  the  mean- 
ing of  article  4560^,  because  it  was  a  duty 
resting  equally  upon  all  the  members  of  the 
bridge  gang.  The  testimony  in  regard  to 
this  question  leaves  no  doubt  as  to  the  duty 
of  the  foreman,  although  it  also  appeared 
that  when  a  man  was  using  tools  and  got 
through  with  them  he  was  supposed  to  put 
them  out  of  the  way  where  a  train  would 
not  strike  them,  and  it  was  his  business  to 
do  so.  The  evidence  showed,  in  addition, 
that  it  was  the  special  business  of  the  fore- 
man to  see  that  the  track  was  unobstructed 
on  the  bridge  when  a  train  was  about  to 
cross,  and  that,  although  the  men  were  sup- 
posed to  see  that  the  track  was  clear,  it  was 
the  foreman's  business  to  supervise  them  and 
see  that  the  men  left  a  clear  track  as  the 
train  came  on.  This  was  his  duty  as  fore- 
man, and  not  as  fellow  workman;  and  the 
duty  of  care  on  the  part  of  the  workmen 
under  him  to  keep  the  tools  off  the  track 
when  the  train  came  on  the  bridge  in  no  de- 
gree lessened  the  duty  of  the  foreman  to  see 
that  the  men  under  him  did  as  they  ought, 
and  that  a  free  and  unobstructed  track  was 
left  for  the  train..  In  other  words,  it  was 
the  special  duty  of  the  foreman,  as  such,  to 
■ee  that  the  men  performed  their  duty. 

The  negligent  act  of  the  foreman  did  not 
arise  in  the  performance  of  the  duty  of  a 
mere  servant,  although  each  servant  was  un- 
der an  obligation  to  be  careful,  but  it  was 
the  negligent  act  of  the  vice  principal  in  the 
performance  of  his  duty  as  such.  As  it  was 
the  special  duty  of  the  foreman  to  see  that 
the  men  performed  their  duty,  his  neglect  so 
to  do  was  the  neglect  of  a  duty  which  he 
owed,  not  as  fellow  servant,  but  as  vice 
H  principal  within  the  statute  above  cited. 
g  Upon  the  second  ground,  we  are  of  opin- 
*  ion  that  there  was*evidence  sufficient  to  go 
to  the  jury  upon  the  question  of  the  negli- 
gence of  the  foreman  in  failing  to  discover 
the  maul  upon  the  bridge  imm^iately  prior 
to  the  passage  of  the  train.  The  foreman 
himself  swears  that  he  did  look  along  the 
track  just  prior  to  the  coming  of  the  train, 
and  that  he  did  not  see  anv  obstruction  on 
the  track,  and  did  not  see  the  spike  maul  in 
question.  Whether  he  looked  or  not  is,  un- 
der the  evidence,  one  of  the  material  facts 
in  the  case.  He  says  that  he  did,  but  we 
are  of  opinion  that  other  facts  proved  in  the 
case  were  of  such  a  character  as  to  make  it 
proper  to  submit  the  question  to  the  jury. 
The  foreman's  evidence  was  that  of  a  some- 
what interested  witness.  If  the  foreman 
did  in  fact  neglect  to  perform  his  duty  by 
looking  over  the  track  just  prior  to  the  com- 
ing of  the  train  for  the  purpose  of  seeing 
that  the  bridge  was  clear  of  obstructionB,  it 
might  be  quite  a  serioua  matter  for  him  in 


his  future  relations  with  the  company.  At 
any  rate,  no  man  is  an  absolutely  disinter- 
ested witness  where  his  testimony  relates  to 
the  question  of  the  performance  or  nonper- 
formance of  a  duty  which  he  owed  on  ac- 
count of  the  position  which  he  occupied.  It 
was,  therefore,  a  question  for  the  jury  as  to 
what  measure  of  credence  should  be  given 
to  his  testimony.  Of  course,  the  mere  ab- 
sence of  evidence  that  the  foreman  did  his 
duty  would  not  be  equivalent  to  evidence,  di- 
rect or  circumstantial,  that  he  did  not,  and 
it  rested  with  the  plaintiff  to  show  negli- 
gence of  the  foreman  for  which  the  defend- 
ant would  be  liable. 

But  there  are  certain  facts  proved  in  this 
case  which  we  think  rendered  it  necessary 
to  submit  the  question  of  negligence  to  the 
jury,  notwithstanding  the  testimony  of  the 
foreman.  We  have  here  a  bridge  not  more 
than  60  or  65  feet  long, — an  open  top  bridjze, 
the  surface  of  which  was  plain.  The  ties 
for  the  rails  were  the  usual  distance  apart^ 
and  there  was  nothing  on  top  of  them  ex- 
cept the  rails  themselves.  The  guard  rails 
were  10  inches  from  the  track  and  parallel 
with  it,  and  they  stood  up  about  4  inches 
above  the  ties.  There  was,  therefore,  noth- 
ing to  obstruct  or  prevent  the  view  of  the 
length  of  the  bridge  by  anyone  at  either 
end,  and  nothing  to  prevent  the  discovery  of 
the  maul  if  the  glance  of  the  individual  wersg 
anything  more  than  casual  or  formal.  Theg 
maul  could  not*have  been  hidden  between* 
the  track  and  the  guard  rails  so  as  not  to 
be  above  the  tracl^  for  if  the  maul  were 
lower  than  the  track,  the  train  could  not 
have  hit  it,  as  it  is  perfectly  dear  that  ilny- 
thing  lower  than  the  surface  of  tiie  track 
could  not  be  struck  by  the  train.  So  it 
would  seem  quite  obvious  that  if  anyone  in 
the  position  of  the  foreman  had  looked,  it 
would  have  been  possible  for  him  to  have 
discovered  this  maul  if  it  were  there.  Was 
it  there?  Workmen  had  been  using  the 
maul  on  the  bridge  during  the  morning  and 
a  few  moments,  not  more  than  ten  or  fifteen 
minutes,  prior  to  the  crossing  of  the  train. 
The  maul  was  struck  by  it  and  hurled  with 
great  force,  sufficient  to  break  the  handle, 
against  the  plaintiff,  who  was  standing  near 
the  east  end  of  the  bridse.  The  man  who 
was  known  to  have  used  the  maul  a  few  min- 
utes before  the  arrival  of  the  train  says  him- 
self that  he  has  no  recollection  of  what  he 
did  with  it.  Now,  whether  the  maul  were 
left  exactly  on  the  bridge,  or  just  off  the 
bridse,  and  so  near  the  track  as  to  be  struck 
by  the  passing  train,  it  is  not  necessary  to 
determine,  because  if  it  had  been  left  in  a 
position  just  off  the  bridge,  and  yet  so  near 
the  track  as  to  be  struck  by  the  train,  the 
failure  of  the  foreman  to  see  it  and  have  it 
removed  was  the  same  as  if  it  had  been  on 
the  bridge.  The  maul  being  left  so  that  it 
was  struck  by  the  train  and  hurled  against 
the  plaintiff,  the  failure  of  the  foreman  to 
see  it  miffht  have  been  found  by  the  juir  to 
be  a  negligent  failure,  and,  it  being  his  duty 
to  see  uiat  the  track  was  kept  dear  for  tab 
passage  of  trains,  that  failure  was  a  ne^ect 
which  was  the  proximate  cause  of  the  in* 
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jury.  To  be  sure,  it  was  negligence  on  the 
part  of  the  servant  who  left  the  tool  there 
in  the  first  place,  but  after  such  negligence 
had  occurred  the  dutv  of  the  foreman  arose, 
and  he  had  plenty  of  time  in  which  to  per- 
fbrm  it,  to  overlook  the  bridge  where  Uie 
track  was  and  see  that  there  was  no  obstruo- 
tion  for  the  passing  train,  and  his  failure  to 
look,  or,  looking,  to  discover  the  obstruction, 
thuB  became  the  immediate  and  proximate 
cause  of  the  injury  which  followed. 

There  is  no  other  cause  assignable  for  this 

injuiy  than  the  fact  that  the  train  did  strike 

the  maul,  and  that  fact  is  proved  from  the 

£9  fact  that  it  was  thrown  in  the  direction  in 

%  which  the  train  was  goinff.    Counsel  for  the 

*  defendant  admits  that  tae  evidence ^ahowa 
that  fact,  but  he  avers  that  it  does  not  ap- 
pear that  the  maul  was  in  such  a  position 
as  to  convict  the  foreman  of  negligence  in 
not  disoovering  it,  and  as  to  that  fact  coun- 
sel insists  that  the  negligence  of  the  fore- 
man is  disproved  by  the  uncontradicted  tes- 
timony. 

The  facts  already  stated  rendered  it  nec- 
essary, in  our  judgment,  to  submit  the  ques- 
tion to  the  jury  as  to  the  negligence  of  the 
foreman,  even  although  he  testified  that  he 
looked  and  did  not  discover  any  obstacle  on 
the  bridge. 

These  two  are  the  propositions  particu- 
larly argued  before  us.  We  do  not  see  in 
them  any  ground  for  disturbing  the  verdict 
of  the  jury. 

We  have  looked  at  the  other  exceptions 
taken  in  the  course  of  the  trial,  and  are  of 
opinion  that  they  do  not  show  any  error  re- 
quiring a  reversiU  of  the  judgment,  and  it 
u  therefore  affirmed. 

(189  U.  S.  148)         — - 

IDA  McCLUNG,  Plff.  in  Brr^ 

V. 

WILLIAM  A.  PENNY. 

SfTOr  to  territorial  supreme  oourP—amaunt 
in  dispute. 

The  aiBrmaace  b7  a  territorial  supreme  eourt  of 
a  judgment  for  plaintiff  In  an  action  of  forci- 
ble entry  and  detainer,  in  whldi  defendant 
set  np  an  equitable  title  to  the  land,  cannot 
be  reviewed  by  the  Supreme  Court  of  the 
United  Statea,  where  the  value  of  the  posmb- 
alon,  wMch  alone  could  be  In  conteat  In  ancb 
an  action,  and  which  alone  was  determined 
by  the  judgment,  waa  leaa  than  $5,000. 

[No.  384.] 

Argued   March   6,   190S,    Decided  April  6, 
1903. 

IN  EKROR  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Pro- 
bate Court  of  Kay  County  in  favor  of  plain- 
tiff in  an  action  of  forcible  entry  and  de- 
tainer. Diatnissed, 
See  same  case  below,  09  Pac.  499. 

S     iUtement  by  Mr.  Jnatioe  Brewers 

*  *  This  waa  an  action  of  forcible  entiy  and 


detainer,  commenced  by  Fenny,  the  defend- 
ant in  error,  in  the  probate  oourt  of  Kay 
county,  Oklahoma  territory,  a  eourt  ad- 
judged b^  the  supreme  court  of  the  territory 
to  have  jurisdiction  in  such  actions  by  vir- 
tue of  §  4805,  art  13,  chap.  67,  and  S  1662, 
art  15,  chap.  18,  Rev.  Stat  1893.  A  judg- 
ment for  the  plaintiff  was  affirmed  by  the 
supreme  court  of  the  territorf  (69  Pac 
499),  and  thereupon  the  case  waa  brought 
here  on  a  writ  of  error.  The  testimony  on 
the  trial  developed  these  facts :  The  parties 
contested  in  the  Land  Department  the  right 
to  enter  the  tract  in  controversy  as  a  home- 
stead. The  plaintiff's  contention  was  sus- 
tained, and  he  was  permitted  to  make  entry. 
Having  received  the  homestead  certificate^ 
he  commenced  this  action. 

Messrs.  Samuel  H.  Harris  and  J,  J, 
Darlington  for  plaintiff  in  error. 

Messrs.  A*  O.  O.  Bierer,  Frank  Dale^ 
and  0,  W.  Ransom  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  oourt: 

The  defendant  in  error  has  filed  a  motion 
to  dismiss  the  writ  of  error  for  want  of  ju- 
risdiction, on  the  ground  that  the  value  of 
the  matter  in  controversy  does  not  exceed  |Q 
$5,000,  and  in  support  thereof  has  filed  then 
affidavits  of  himself  and  five^others  that  the  * 
reasonable  rental  value  of  the  land  is  not 
more  than  $620  per  annum.  The  plaintiff  in 
error  contends  that  the  matter  in  dispute  Is 
in  fact  not  the  possession  of  the  land,  but 
the  ownership,  and  at  the  time  the  writ  of 
error  was  allowed  he  filed  the  affidavits  of 
four  persons;  one,  his  counsel,  who  testified 
that  the  action  involved  both  the  possession 
and  the  ownership  of  the  lands,  that  the 
matter  in  controversy  exceeded  in  value  the 
sum  of  $6,000,  that  the  value  consisted  in 
the  right  of  possession  and  power  to  relin- 
quish to  the  government  the  homestead  en- 
try; the  others,  who  stated  that  the  value 
of  such  relinquishment  was  $8,000  or  $8,- 
500.  The  record  shows  that  in  the  answer 
was  this  averment;  "That  said  land,  with 
the  improvements  of  the  defendant  thereon, 
is  reasonably  worth,  and  the  relinquishment 
thereof  could  be  sold  for,  the  sum  of  $6,000; 
that  this  defendant  demands  the  right  to  re- 
main in  possession  of  said  land  by  virtue  of 
her  vested  interest  therein,  and  as  against 
the  claims  of  said  plaintiff  xmder  his  void 
and  unlawful  homestead  entry,  in  order  to 
protect  the  limited  title  which  defendant 
has  acquired  in  said  land,  and  to  acquire  a 
perfect  legal  title  therein,  under  and  by  vir- 
tue of  the  laws  of  the  United  States;^  and 
also  that  on  the  trial  she  testified  that  Uie 
value  of  the  land  was  $5,000.  In  her  an- 
swer she  set  up  facts  which  she  insisted 
showed  that  she  had  an  equitable  right  to 
the  land,  and  averred  that  she  intended,  as 
soon  as  the  patent  waa  issued  to  the  plain- 
tiff, to  b^gin  an  action  in  the  proper  court 
to  have  the  same  declared  a  title  in  trust 
for  her  benefit,  and  aaaerted  that  by  reason 
thereof  an  action  of  forcible  entry  and  de- 
tainer could  not  be  maintained  against  her. 
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The  supreme  court  ci  tlie  territory,  in  af- 
firming the  judgment,  held  that  the  matter 
in  oontroversy  was  simply  the  right  of  pos- 
session. It  closed  its  opinion  in  these 
words: 

"This  oourt,  in  the  case  of  Kirtley  ▼. 
Dyke9,  10  Okla.  18,  62  Pac.  808,  says: 
'.  .  .  When  the  matter  was  finally  decid- 
ed by  the  Land  Department,  and  a  judgment 
rendered  in  favor  of  the  plaintiff,  her  right 
to  the  possession  of  the  premises  was  com- 
pleted.' Armour  Packing  Co,  v.  Howe,  62 
Kan.  687,  64  Pac.  43;  Wideman  y.  Taylor^ 
63  Kan.  884,  65  Pac.  664.  The  entire  the- 
^ory  of  this  action  Ib  that  it  is  purely  pos- 
2  sessoiy ;  that  it  deals  with  the  possessory 

•  rights, •and  not  the  ultimate  rights,  of  the 
parties.  Questions  other  than  the  immedi- 
ate rights  of  the  parties  cannot  be  litigated 
in  such  action.  If  the  party  desires  to  have 
an  adjudication  on  her  right  to  a  resulting 
trust  m  the  land,  she  must  resort  to  another 
forum  and  another  form  of  action." 

Affidavits  on  the  motion  to  dismiss  show 
the  value  of  possession  to  be  not  more  than 
$640  per  annum.  Her  own  allegation  in 
the  answer  is  that  the  land  and  the  relin- 
ouishment  thereof  were  reasonably  worth 
$6,000.  Her  testimcmy  on  the  trial,  and 
there  was  none  other,  was  that  the  land  was 
worth  $6,000.  Affidavits  of  witnesses  assert 
that  the  ownership  was  in  controversy,  and 
that  the  value  of  that  ownership  with  the 
right  of  relinquishment  was  in  excess  of 
$6,000. 

Upon  these  facts,  we  think  the  motion  to 
dismiss  should  be  sustained.  The  matter  in 
dispute  being  only  the  possession,  clearly 
the  value  of  that  possession  was  but  a  few 
hundred  dollars.  Even  if  the  title  had  been 
in  controversy,  the  record  up  to  the  time  of 
the  decision  of  the  supreme  court  showed 
that  there  was  not  exceeding  $6,000  in  con- 
troversy. The  supreme  court  held  that  the 
matter  in  dispute  was  only  the  right  of  pos- 
session, and  tnat  right  of  possession  was  all 
that  it  decided.  If  the  question  of  title  was 
involved  an  action  of  forcible  entry  and  de- 
tainer oould  not  have  been  maintained,  and 
the  probate  court  had  no  jurisdiction  of  an 
action  of  ejectment.  But  oefore  we  can  in- 
quire whether  the  supreme  court  committed 
any  error  in  its  decision,  it  must  appear 
that  we  have  jurisdiction  of  the  case.  Now, 
whether  the  supreme  court  erred  in  permit- 
ting this  forcible  entry  action  to  be  main- 
tained involves  an  inquiry  whether  it  erred 
in  permitting  an  action  to  be  maintained  in 
respect  to  something  whose  value  is  less 
than  $5,000.  If  that  which  alone  could  be 
in  contest  in  the  action,  and  which  alone 
was  determined  by  the  judgment,  is  of  a 
value  less  than  $5,000,  then  it  is  beyond  our 
Jurisdiction  to  inquire  whether  the  court 
erred  in  permitting  the  action  to  be  main- 
tained. 

Further,   neither   of   the  four   witnesses 

whose  affidavits  were  filed  to  secure  the  writ 

of  error  testified  directly  to  the  value  of  the 

H  land,  and  while  they  said  that  the  value  of 

2  the  relinquishment  was  from  $6,000  to  $8,- 

•  600,  y«*i  djBarlj,  the  fmlue  of  a'relinquish- 


ment  cannot  be  greater  than  that  of  the  land 
itself.  But  what  is  the  relinqiuslunent  to 
which  these  witnesses  refer  ?  When  one  has 
made  a  homestead  or  pre-emption  entiy  he 
may  file  in  the  land  office  a  relinquishment 
of  all  rights  obtained  thereby,  and  if  he  does 
so  the  land  becomes  open  to  entry  by  an« 
other.  If  there  has  be^  no  contest  and  the 
land  records  are  free  from  any  other  claim 
than  that  which  is  relinquished,  the  second 
entiyman  may  perfect  a  title.  But  if  the 
records  of  the  land  office  show  that  there 
has  been  a  contest,  and  the  successful  con- 
testant makes  a  relinauishment,  a  third 
party  entering  the  land  is  charged  with  no- 
tice of  the  equitable  rights  of  the  unsuccess- 
ful contestant;  and  if,  as  a  matter  of  law, 
those  rights  are  entitled  to  protection,  they 
can  be  enforced  whenever  the  legal  title  has 
passed  from  the  government.  In  other 
words,  the  relinquishment  operates  only 
against  the  party  making  the  relinquish- 
ment, and  does  not  destroy  any  adverse 
rights  of  which  there  is  in  the  land  office  an 
existing  record.  The  plaintiff,  although 
possession  be  obtained  by  him  through  this 
forcible  entiy  and  detainer  action,  cannot, 
by  thereafter  relinquishing  his  entiy,  and 
permittiuff  someone  else  to  make  an  entry, 
destroy  ^e  equitable  rights,  if  any,  which 
defencumt  possesses.  Hence,  as  a  relinquish- 
ment will  not  deprive  the  defendant  of  her 
equitable  rights,  and  simplv  substitutes  one 
party  for  another  in  any  legal  proceedinga 
which  she  may  hereafter  institute  to  assert 
those  rights,  it  is  clear  that  it  cannot  have 
amr  such  value  as  is  ascribed  to  it  in  thesa 
affidavits. 
The  torit  of  error  U  dismitsecL 

(189  U.  S.  148) 
ROBERT  L.  WINEBRENNER,  Appi^ 

V. 

EDWARD  0.  FORNEY. 

Public  lands — settlement  in  Cherokee  Qui* 
let—lOO'foot  strip. 

The  deecriptlon  In  the  President's  proelamatlen 
of  Aogast  10,  1893,  opening  to  settlement  a 
portion  of  the  land  ceded  by  the  Cherokee 
Nation,  of  the  100-foot  strip  which  mlgbt, 
without  galDlnff  any  settlement  right,  be  oe- 
cnpled  In  advsnce  of  the  time  set  for  the 
opening  by  persons  Intending  to  take  part  In 
the  race  for  the  land,  as  running  **aroand  end 
Immedlstely  within  the  onter  boondarles  of 
the  entire  tract  of  country  to  be  opened  to  set- 
tlement under  this  proclamation,"  controls 
any  doubt  arising  from  the  further  statement 
In  that  portion  of  the  proclamation  defining 
the  purposes  for  which  the  strip  was  to  be 
used,  that  the  Inner  boundary  of  such  strip 
"shall  be  100  feet  from  the  exterior  boundary 
of  the  country  known  as  the  Cherokee  Ou^ 
let- 

[No.  409.] 

Argued   March   6,   190S.    Decided  April  $^ 

190S, 

APPEAL  from  the  Supreme  Ooort  of  the 
Territoiy  of  Oklahooui    to 
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judgment  which  afRrmed   a   decree   of   the 
District  Court  of  Kay  County  dismiBsing  a 
suit  to  establiah  an  equitable  right  to  real 
property.    Affirmed, 
See  same  case  below,  69  Pae.  879. 

Statement  by  Mr.  Justice  Brewer  t 
The  appellee  holds  the  government  patent 
to  the  southwest  quarter  of  section  19, 
township  26  north,  range  1  east,  of  the  In- 
dian meridian  in  Kay  county,  Oklahoma  ter- 
ritory. The  appellant  claimed  an  equitable 
right  to  the  land,  and  brought  this  suit  to 
have  the  defendant  declared  a  trustee  of  the 
title  for  his  benefit.  A  demurrer  to  a  sec- 
ond i^nended  petition  was  sustained  by  the 
trial  court,  and  a  decree  entered  dismissing 
the  suit.  This  decree  was  affirmed  by  the 
supreme  court  of  the  territory  (69  Pac. 
879),  and  from  that  decision  this  appeal 
was  taken.  The  tract  is  within  that  portion 
of  the  Cherokee  Outlet  opened  to  settlement 
by  the  President's  proclamation  of  August 
19,  1893,  and  the  only  (question,  as  a^preed 
by  counsel  on  both  sides,  is  whether  appellee 
was  disqualified  by  reason  of  being  within 
prohibited  limits  on  September  16,  1893,  the 
day  on  which  by  the  ^resident's  proclama- 
tion the  land  was  opened  for  settlement. 

Me88rs.  8*  H.  Karris  and  J,  J.  DarHng- 
ton  for  appellant. 
Metara,  A.  G.  O.  Bierer  and  Frank  Dale 
efor  appellee. 

•   *  Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  President's  proclamation,  after  recit- 
ing that  the  Cherokee  Nation  of  Indians  had 
''ceded,  conveyed,  transferred,  relinquished, 
and  surrendered  aU  its  title,  claim,  and  in- 
terest of  every  kind  and  character  in  and  to 
that  part  of  the  Indian  territory  bourded  on 
the  west  by  the  one  hundredth  degree  ( 100'' ) 
of  west  longitude;  on  the  north  by  the  state 
of  Kansas;  on  the  east  by  the  ninety-sixth 
degree  (96^)  of  west  longitude;  and  on  the 

^  Mmth  by  the  Creek  Nation,  the  territory  of 


Oklahoma  and  the  Cheyenne  and  Arapahoe 
reservation  created  or  defined  by  executive 
order  dated  August  10th,  1869"  [28  Stat  at 
L.  1223] ;  and  luso  that  Congress  had  pvtsed 
an  act  authorizing  the  President  ol  the 
United  States  to  open  to  settlement  any  or 
all  lands  included  m  such  cession  not  allot* 
ted  or  reserved,  declared  that  on  September 
16,  1893,  the  lands  so  acquired  would  be 
open  to  settlement,  saving  and  excepting  cer- 
tain specified  tracts  and  portions,  including 
in  the  latter  the  Osage,  the  Kansas,  the 
Ponca,  the  Otoe,  and  Missouri  reservations. 
The  diagram  at  the  foot  of  page  shows  in 
a  general  way  the  land  firat  above  described 
as  ceded  and  relinquished  by  the  Cherokee 
Indians,  the  land  opened  to  settlement,  sad 
the  excepted  reservations.  The  proclama- 
tion declared  that  the  land  should  be  opened 
to  settlement  "under  the  terms  of,  and  mb- 
ject  to  all  the  conditions,  limitations,  res- 
ervations, and  restrictions  contained  in,  said 
agreements,  the  statutes  above  specified,  the 
laws  of  the  United  States  applicable  there* 
to,  and  the  conditions  prescribed  by  this 
proclamation."  The  act  of  1893  (27  Stat, 
at  L.  640,  643,  chap.  209),  which  is  one  of 
the  statutes  referred  to,  contained  this  pro- 
vision : 

"No  person  shall  be  nermitted  to  occupy 
or  enter  upon  any  of  the  lands  herein  re- 
ferred to,  except  in  the  manner  prescribed 
by  the  proclamation  of  the  Presiaent  open- 
ing the  same  to  settlement;  and  any  person 
otherwise  occupying  or  entering  upon  any  of 
said  lands  shall  forfeit  all  right  to  acquire 
any  of  said  lands.  The  Secretary  of  the  Jur 
tenor  shall,  under  the  direction  of  the  Pros* 
ident,  prescribe  rules  and  regulations  not  in«H 
consistent  with  this  act  for  the  occupations 
and  settlement  of^said  lands,  to  be  incor** 
porated  in  the  proclamation  of  the  Presi- 
aent, which  shall  be  issued  at  least  twenty 
days  before  the  time  fixed  for  the  opening 
of  said  lands." 

And    in  the  President's   proclamation  U 
was  declared: 

"Said  lands,  eo  to  be  opened  as  herein  pr» 


.t 


002 


23  SUPREME  COURT  REPORTER. 


OCT.  Ti 


elftimed,  shall  be  entered  upon  and  occupied 
only  in  the  manner  and  unaer  the  provisions 
following,  to  wit: 

"A  strip  of  land,  100  feet  in  width,  around 
and  immediately  within  the  outer  bounda- 
ries of  the  entire  tract  of  country  to  be 
opened  to  settlement  under  this  proclama- 
tion, is  hereby  temporarily  set  apart  for 
the  following  purposes  and  uses,  viz.: 

"Said  strip,  the  inner  boundary  of  which 
shall  be  100  feet  from  the  exterior  boundary 
of  the  country  known  as  the  Cherokee  Out- 
let, shall  be  open  to  occupancy  in  advance 
of  the  day  and  hour  named  for  the  opening 
of  said  country,  by  persons  expecting  and 
intending  to  make  settlement  pursuant  to 
this  proclamation.  Such  occupancy  shall 
not  be  regarded  as  trespass,  or  in  violation 
of  this  proclamation,  or  of  the  law  under 
which  it  is  made;  nor  shall  any  settlement 
rights  be  gained  thereby." 

The  defendant  was  on  the  dav  named,  Sep- 
tember IG,  1803,  within  the  limits  of  the 
Ponca  reservation,  and  from  such  reserva- 
tion went  into  the  territory  opened  to  set- 
tlement, and  made  hia  homestead  entry. 

The  contention  of  the  plaintiff  is  that  the 
atrip  is  to  be  taken  as  extending  around  the  j 
outer  boundaries  of  the  entire  tract  specified  I 
in  the  cession  and  relinquishment  of  the  ' 
Cherokee  Indians,  while  the  contention  of 
the  defendant  is  that  it  is  to  be  considered 
as  simply  around  the  outer  boundaries  of  the 
tract  opened  to  settlement.  If  the  conten- 
tion of  the  plaintiff  ia  correct,  the  strip  on 
the  north,  west,  and  south  would  be  immedi- 
ately contiguous  to  the  land  opened  to  set- 
tlement, while  on  the  east  it  would  be  a  dis- 
tance of  many  miles  therefrom.  If  the  con- 
tention of  the  defendant  is  correct,  it  would 
on  all  sides  be  contiguous  to  such  land. 
There  is  a  manifest  equity  in  the  latter  con- 
ei  tention,  especially  wnen  we  consider  the 
H  great  multitude  (according  to  reports  100,- 
*  000  and  over)  who  at  the^appomted  time 
surrounded  this  tract  with  a  view  of  enter- 
ing the  same  and  obtaining  homesteads. 
And  such  we  think  is  the  true  construction 
of  the  proclamation.  The  strip  is  described 
as  "around  and  immediately  within  the 
outer  boundaries  of  the  entire  tract  of  coun- 
tiy  to  be  opened  to  settlement  under  this 
proclamation."  If  this  were  all  there  would 
be  no  doubt.  The  doubt  arises  from  subse- 
quent words,  "said  strip,  the  inner  boundary 
of  which  shall  be  100  feet  from  the  exterior 
boundary  of  the  country  known  as  the  Cher- 
okee Outlet."  It  is  contended  that  what 
was  known  as  the  Cherokee  Outlet  extended 
from  the  ninety-sixth  to  the  one  hundredth 
degree  of  longitude,  and  included  the  three 
or  four  Indian  reservations  east  of  the  tract 
opened  to  settlement.  Undoubtedly  this  en- 
tire tract  was  originally  the  Cherokee  Out- 
let. Cherokee  Nation  v.  Journeycake,  155 
U.  S.  196,  206,  39  L.  ed.  120,  123,  15  Sup. 
Ct.  Rep.  65,  and  treaties  cited.  It  was 
originally  set  apart  for  the  use  of  the  Cher- 
okees  as  a  sort  of  appurtenance  to  the  7,- 
000,000  acres  specifically  granted  as  their 
reservation.  Subsequently,  by  various  trea- 
tiesy  portions  of  it  were  withdrawn  from  the 


Cherokees'  possession  and  set  apart  as  res- 
ervations for  the  various  tribes  named. 
Still  the  entire  territory  was  commonly 
known  as  the  Cherokee  Outlet,  and  was  re- 
ferred to  as  such  in  the  act  of  1893,  which 
ratified  the  settlement  and  relinquishment 
by  the  Cherokees,  and  authorized  the  open- 
ing to  settlement  of  such  portions  of  the 
land  so  ceded  and  relinquished  as  the  Pres- 
ident should  determine.  There  is  thus  a 
seeming  contradiction  between  the  two 
clauses  of  the  proclamation.  But  the  first 
is  used  in  special  description  of  the  strip, 
while  the  second  clause  is  found  in  that  por- 
tion of  the  proclamation  which  defines  the 
purposes  for  which  the  strip  is  to  be  used. 
As  between  the  two  clauses,  therefore,  the 
first  is  entitled  to  preference,  as  at  that  time 
the  attention  of  the  writer  must  be  supposed 
to  have  been  directed  to  the  location  of  the 
strip.  But  there  are  other  reasons  which 
make  more  clear  the  true  construction.  In 
addition  to  the  equity  referred  to  heretofore, 
these  matters  may  be  noticed:  If  the  strip 
was  within  the  tract  to  be  opened  to  settle- 
ment it  was  public  land,  and  the  President 
might  well  set  that  apart  for  temporary^ 
occupancy  by  those  who  were  designing  tOn 
go  into* the  body  of  lands  to  be  opened  to* 
settlement;  whereas,  if  the  contention  of  the 
plaintiff  is  correct,  the  President  would  be 
setting  apart  a  strip  100  feet  in  width 
through  lands  reserved  to  certain  Indian 
tribes,  and  allowing  a  temporary  oceupancj 
thereof.  We  do  not  mean  to  deny  the  power 
of  the  President,  but  it  is  more  reasonable 
to  suppose  that  he  was  setting  apart  a  strip 
of  the  public  domain  than  a  strip  of  Indian 
reservations  for  such  temporary  occupancy. 
Further,  the  last  sentence  in  the  paragraph 
from  which  the  second  clause  is  taken  says 
that  the  occupancy  of  the  strip  "shall  not 
be  regarded  as  trespass,  or  in  violation  of 
this  proclamation,  or  of  the  law  under  whieh 
it  is  made;  nor  shall  any  settlement  rights 
be  gained  thereby," — ^language  which  is  apt 
if  it  described  a  portion  of  the  larger  body 
of  the  public  domain  to  be  opened  to  settle- 
ment, and  not  apt  if  it  referred  to  a  portion 
of  Indian  reservations.  The  significance  of 
the  description,  "around  and  immediately 
within  the  outer  boundaries  of  the  entire 
tract  of  country  to  be  opened  to  settle- 
ment," is  found  in  the  purpose  to  prevent 
anyone  from  being  upon  a  railroad  right  of 
way  running  through  the  tract  or  upon  any 
of  the  separate  quarter  sections  or  sections 
reserved  by  the  proclamation  for  school  and 
county  purposes  within  the  limits  of  the  en- 
tire body.  Smith  v.  Toumaend,  148  U.  8. 
490,  37  L.  ed.  533,  13  Sup.  Ct  Rep.  634; 
Payne  v.  Robertson,  169  U.  S.  323,  42  L.  ed. 
764,  18  Sup.  Ct.  Rep.  337. 

Our  conclusions,  therefore,  are  that  the 
contention  of  the  defendant  is  correct,  and 
that  the  strip  was  one  which  ran  around  and 
immediately  within  the  outer  boundaries  of 
the  entire  body  of  lands  opened  to  settle- 
ment. 

Such  conclusion  is  in  accord  with  the  rul- 
ings of  the  Land  Department.  It  is  true 
that  at  or  about  the  time  of  the  opening  of 
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tlie  land  to  settlement  there  were  one  or  two 
contradictory  orders  and  despatches  sent  out 
from  that  Department,  but  these  were  simply 
responses  to  requests  for  information,  and 
made  without  any  hearing  from  parties  in- 
terested  adversely,  and  it  is  also  true  that 
in  the  subsequent  consideration  of  the  ques- 
tion there  were  some  differences  of  opinion 
between  successive  Secretaries  of  the  In- 
terior, but  the  final  conclusions  were  in  har- 
^mony  with  the  views  we  have  expressed. 
^  Oagle  v.  Mendenhall,  20  Land  Dec.  446,  26 
•  Land  Dec.  177;  Welch  v.  Butler,  21*  Land 
Dec.  369;  Brady  v.  WilUams,  23  Land  Dec. 
533,  25  Land  Dec.  55,  402. 

The  judgment  of  the  Supreme  Court  of 
Oklahoma  ia  affirmed, 

Hr.    Justice   Wliito   and    Mr.   Justice 
Peokham  dissented. 
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THE  SPANISH  SMACK  PAQUETE  HA- 
BANA, Galban  9t  al,  Claimants.  (Na 
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V, 

THE  LOLA,  Gonzales,  Claimant  (No.  579) 
UNITED  STATES,  Appt., 

V, 

THE  PODER  DE  DIOS,  Pengochea  et  al., 
Claimants.  (No.  580) 


UNITED  STATES,  Appt., 

V, 

THE   ANTONIO   Y   PAGO,   Lopea  et  ok, 
Claimants.  (Na  581) 


UNITED  STATES,  Appt.^ 

V, 

THE  BN6RACIA,  (Sonzales  et  al.»  Claim- 
ants. (No.  582) 


UNITED  STATES,  Appt., 

V, 

THE  SEVERITA,  Trocha  et  al..  Claimants. 
(No.  583) 


UNITED  STATES,  Appt,, 

V, 

THE  ANTONIO  SUAREZ,  Vilar,  Serra,  & 
Co.,  Claimants.  (No.  584) 


UNITED  STATES,  Appt., 

V. 

THE  FERNANDITO,  Trocha  et  al.  Claim- 
ants.  (No.  585) 


UNITED  STATES,  Appt., 

V. 

THE  ORIENTE,  Carillo,    Claimant    (No. 
586) 
23  S.  C— 38. 


UNITED  STATES,  Appt^ 

V. 

THE  ESPANA,  Deus  et  al,  Claimants. 
(No.  687) 


UNITED  STATES,  Appt.^ 

V. 

THE  CUATRO  DE  SETTEMBRE,  Bunuel, 
Claimant  (No.  588) 


UNITED  STATES,  Appt., 

V. 

THE  BANTIAGJO  APOSTOL,  De  La  Torre, 
Claimant  (No.  589) 

Prize — damages  for  unlawful  capture — lia- 
hility  of  captors — of  United  States—wf* 
ficiency  of  cwceptiona  to  commieaioner's 
report. 

1.  Naval  captors  of  vessels  as  prise  of  war,  the 
proceeds  of  which  the  prize  courts  have  de- 
creed should  be  restored  to  the  claimants, 
with  damai^es  and  costs,  cannot  be  held  liable 
therefor,  where  the  libels  were  filed  by  the 
United  States  in  its  own  behalf,  praying  a 
forfeiture  to  It,  and  alleging  a  capture  pur- 
suant to  Instructions  from  the  President 

2.  A  prize  conrt  may  enter  a  decree  against  the 
United  States  for  the  damages  sustained  by 
the  claimants  of  vessels  captured  by  Its  Navy 
as  prize  of  war,  the  proceeds  of  which  have, 
In  the  prize  proceedings,  been  ordered  restored 
to  such  claimants,  with  damages  snd  costa 
where  the  libels  were  filed  by  the  United 
States  in  its  own  behalf,  praying  a  forfeiture 
to  It,  and  alleging  a  capture  pursuant  to  In* 
structlons  from  the  President. 

8.  An  exception  to  the  findings  of  a  commis- 
sioner as  to  the  damages  to  be  awarded  the 
claimants  of  vessels  unlawfully  captured  as 
prize  of  war,  on  the  ground  that  they  were 
not  warranted  by  the  evidence.  Is  sufBclent 
to  open  the  question  aa  to  whether  or  not 
such  damages  were  excessive,  where  all  the 
evidence  is  attached  to  the  commissioner's  it* 
port. 

[Nos.   578,    579,   580,    581,    582,   583,   584» 
585,  586,  587,  588,  589.] 

Argued  March  19,  190$.    Bedded  April  $, 
1909. 

APPEALS  from  the  District  0>urt  of  the 
United  States  for  the  Southern  District 
of    Florida    to    review    decrees  against  the 
United  States  for  the  damages  sustained  by 
the   claimants    of   vessels    unlawfully  cap- 
tured as   prize  of  war.     Reversed,  and  re- 
manded for  further  proceedings. 
The  facts  are  stated  in  the  opinion. 
Solicitor  General  Hoyt  for  appellant 
Mr.  J.  Parker  Kirlin  and  Messrs.  Oot^ 
vers  d  Kirlin  for  appellees.  ti 

*Mr.  Justioe  Holmes  delivered  the  opin-* 
ion  of  tho  court:  J 

These  are  cases  of  fishing  smacks,  which  ^ 
were  libeled  aa^prize  of  war.    The  proceed-  * 
ings  in   all   the  cases  are  similar  and  the 
evidence,  to   a   large  extent,  the  same.    It 
was  decided  by  this   court   in   two   of  the 
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fl,  The  Paquete  Babana,  176  U.  S.  677, 
44  L.  ed.  320,  20  Sup.  Gt  Rep.  290,  that 
Bmacks  of  this  sort,  engaged,  as  these  were, 
in  coast  fishing  for  the  daily  market,  were 
not  liablo  to  capture,  and  decrees  were  or- 
dered that  the  proceeds  of  the  vessels  and 
cargoes  be  restored  to  the  claimants,  with 
damages  and  costs.  On  motion  of  the  Unit- 
ed States  it  was  ordered  that  the  decrees  be 
modified  so  as  to  direct  that  the  damages 
should  be  compensatory  only,  and  not  puni- 
tive. Decrees  were  entered  in  each  oi  the 
above-named  cases  by  the  district  court  in 
pursuance  of  this  mandate,  and  agreements 
between  the  United  States,  the  captors,  and 
claimants  were  filed,  that  the  damages 
should  be  charged  against  the  United  States 
or  the  captors,  or  apportioned  "as  to  jus- 
tice may  appertain  and  as  the  legal  respon- 
sibility therefor  may  appear;"  saving  the 
right  to  review  the  decrees  as  to  amount 
and  as  to  where  the  ultimate  responsibility 
rested.  The  papers  do  not  disclose  such  an 
agreement  in  the  Cuatro  de  Settembre,  but, 
as  the  records,  so  far  as  similar  to  the  first 
two  cases,  were  not  printed,  we  assume  that 
the  omission  was  only  in  the  index,  and  that 
it  was  understood  that  this  case  should  stand 
like  the  rest.  The  cases  were  referred  to  a 
commissioner  to  report  the  amount  of  dam- 
ages. He  reported  his  findings  and  the  evi- 
dence. The  United  States  excepted  to  the 
findings  as  excessive.  The  district  court  en- 
tered decrees  against  the  United  States  for 
the  amounts,  and  the  United  States  ap- 
pealed on  the  grounds  that  the  decrees 
should  have  gone  against  the  captors,  and 
not  against  the  government,  and  that  the 
damages  were  excessive  and  the  exceptions 
to  the  commissioner's  report  should  have 
been  sustained. 

We  do  not  see  how  it  is  possible  that  a 
decree  should  be  entered  against  the  captors. 
There  was  no  formal  intervention  by  them, 
and,  whether  a  decree  can  be  made  against 
the  United  States  or  not,  it  has  so  far  adopt- 
ed the  acts  of  capture  that  it  would  be  hard 
to  say  that  under  the  circumstances  of 
these  cases  it  has  not  made  those  acts  its 
own.  It  is  not  disputed  that  the  United 
States  might  have  prdered  the  vessels  to  be 
released.  It  did  not  do  so.  The  libels  were 
filed  by  the  United  States  on  its  own  behalf, 
praying  a  forfeiture  to  the  United  States. 
The  statutes  in  force  seemed  to  contemplate 
that  form  of  procedure  (Rev.  Stat.  {4618 
[U.  S.  Comp.  SUt.  1901,  p.  3128]),  and  such 
has  been  the  practice  under  them.  The  li- 
bels alleged  a  capture  pursuant  to  instruc- 
letions  from  the  President.  The  captures 
§  were  by  superior  force,  so  that  there  was  no 
«  question  that  the  United*8tates  was  inter- 
ested in  the  proceeds.  Rev.  Stat,  ft  4630 
(U.  S.  Comp.  Stat.  1901,  p.  3132).  The 
modification  of  the  decrees  in  regard  to 
damages,  on  motion  by  the  United  States, 
imported  a  recognition  of  the  interest 
of  the  United  States  in  that  matter, 
and  its  submission  to  the  entry  of 
decrees  against  it.  The  agreements  to 
which  we  have  referred  had  a  similar  im- 
port, although  they  indicated  an  awakening 


to  a  determination  to  argue  the  form  of  the 
decree.  In  the  case  of  lAtile  v.  Barrmne^ 
2  Cranch,  170,  2  L.  ed.  243,  conversely  to 
this,  the  United  States  was  not  a  party  and 
the  captor  was.  All  that  was  decided  bear- 
ing upon  the  present  point  was  that  instruo- 
tions  from  the  Presiaent  did  not  exonerate 
the  captor  from  liability  to  a  neutral  vessel. 
As  to  even  that  the  Chief  Justice  hesitated. 
But  we  are  not  aware  that  it  is  disputed 
that  when  the  act  of  a  public  officer  is  au- 
thorized or  has  been  adopted  by  the  sov- 
ereign power,  whatever  the  immunities  of 
the  sovereign,  the  agent  thereafter  cannot 
be  pursued.  Lamar  v.  Broume,  02  U.  S. 
188,  199,  23  L.  ed.  651,  655;  and  as  to  ratifi- 
cation, Buron  v.  Denman,  2  Ehcch.  167,  187, 
189;  Secretary  of  State  v.  Kamachee  Boye 
Sahaba,  13  Moore  P.  C.  C.  22,  86.  See 
Dempsey  v.  Chamhere,  154  Mass.  330,  332, 
13  L.  R.  A.  219,  28  N.  £.  279.  The  prin- 
ciple and  authority  of  Buron  v.  Denman 
was  recognized  and  followed  by  the  court  of 
claims  in  Wiggvaa  v.  United  States,  3  Ct. 
CI.  412,  423. 

If  we  are  right  so  far,  we  think  that,  tm- 
der  the  circumstances  of  this  case,  a  decree 
properly  may  be  entered  against  the  United 
States.  The  former  decree  of  this  court  re- 
mains in  force  and  requires  a  final  decree 
for  damages.  Re  Potta,  166  U.  6.  263,  265, 
41  L.  ed.  994,  995,  17  Sup.  Ct.  Rep.  520; 
M'Cortniek  v.  SuUioant,  10  Wheat  192,  200, 
6  L.  ed.  300,  302.  The  decree  must  run 
against  the  United  States  if  a  decree  is  Co  ba 
made.  In  The  Nucstra  Sencra  de  Regla^ 
108  U.  S.  92,  102,  8uh  nam.  United  State* 
V.  The  Nuestra  Senora  de  Regla,  27  L. 
ed.  662,  666,  2  Sup.  Ct.  Rep.  287,  the 
court  was  of  opinion  that  the  United 
States  had  submitted  to  the  jurisdiction 
of  the  court  so  far  as  to  warrant  tbe9 
ascertainment  of  damages  according  to  the^ 
rules  applicable  to  private  persons  in'liks* 
cases.  It  seems  to  us  that  the  facts  here 
are  not  less  strong.  Decrees  in  cases  which 
disclose  no  special  circumstances  have  been 
recognized  by  subsequent  statutes  providing 
for  their  payment.  The  Olen,  Blatchl. 
Prize  Cas.  375,  Fed.  Cas.  No.  5,479;  Act  of 
February  13,  1864,  13  Stat,  at  L.  576,  chap. 
10;  The  Ldbuan,  Blatchf.  Prize  Cas.  165, 
Fed.  Cas.  No.  7,964;  Act  of  July  7,  1870,  16 
Stat,  at  L.  649,  chap.  220;  The  Sybil, 
Blatchf.  Prize  Cas.  615,  Fed.  Cas.  Na 
13.706;  Act  of  July  8,  1870,  16  Stat,  at  L. 
650,  chap.  231;  The  Flying  Soud,  6  Wall. 
263,  8ub  nom.  The  Flying  Soud  ▼.  United 
States,  18  L.  ed.  765;  Act  of  July  7,  1870, 16 
Stat,  at  L.  649,  chap.  219.  See  also  16  Stat 
at  L.  650,  651,  chaps.  232,  234. 

We  pass,  then,  to  the  other  ground  of  the 
appeal.  With  regard  to  this  it  is  objected 
that  the  exceptions  tc  the  master's  report 
are  not  sufficient  to  open  the  question;  re- 
ferring to  the  Commander-in-Chief,  1  Wall. 
43,  50,  sub  nom.  La  ToureitsL  v.  Burton,  17 
L.  ed.  609,  611.  But  the  objection  being 
the  general  one  that  the  evidence  did  not 
warrant  the  finding,  and  all  the  evidence 
being  attached  to  the  report,  nothing  mors 
is  needed. 
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On  the  amount  of  the  dunap^  we  are  of 
opinion  that  further  proeeedinffa  must  be 
had.  We  do  not  forget  the  weight  that  ia 
given  to  the  findings  of  a  master  or  commis- 
sioner upon  matters  of  fact.  But  this 
weieht  is  largely,  although  not  wholly,  due 
to  the  opportunity,  which  we  do  not  share, 
of  seeing  the  witnesses.  So  far  as  the  com- 
missioner disregarded  the  testimony  of  the 
witnesses  whom  he  saw,  we  should  hesitate 
to  OTerrule  his  conclusion,  although  it  seems 
too  absolute  on  the  grounds  set  u>rth.  But 
the  result  reached  is  based  on  documentary 
evidence  which  is  before  us,  and  as  to  which 
we  have  equal  opportunities  for  forming  a 
Judgment.  It  appears  to  us  plain  that  uiis 
eTi&nce  was  given  undue  weight.  The 
source  from  which  it  comes  and  the  high 
valuations  require  that  it  should  be  taken 
with  considerable  reserve.  The  commis- 
sioner had  a  right,  which  he  seems  to  have 
thought  that  he  did  not  possess,  to  chancer 
the  estimates.  He  adopted  the  owners' 
prices  without  qualification.  The  certifi- 
cate of  the  harbormaster  of  Havana  is  dated 
Kovember  23,  1898.  It  does  not  pur^rt  to 
be  a  copy  of  any  earlier  record.  It  is  true 
that  he  makes  his  valuation  as  of  March  1, 
1898,  but  he  does  not  say,  either  in  the  cer- 
tificate or  in  his  testimony,  that  he  made 
^that  valuation  at  that  or  any  other  date 
e  before  November  23.  We  shall  not  go  over 
^  tht*other  evidence  in  detail.  Some,  at  least, 
of  the  vessels  were  old;  the  Paquete  Ha- 
baaa,  for  instance,  at  least  eighteen  or 
twenty  years.  One-half  interest  was  bought 
in  1892  for  $2,400.  She  is  valued  in  1898 
hr  owners,  harbormaster,  and  commissioner 
at  94,500.  The  Lola  was  purchased  ''at  a 
cheap  price,"  according  to  the  owner,  in 
1887.  The  valuation  of  some  of  the  other 
■madcs  is  above  t^«  price  said  to  have  been 
paid  for  them  in  earlier  years. 

In  the  case  of  the  Espana  it  appears  that 
ahe  was  about  fourteen  vears  old,  and  cost, 
when  built,  $10,000.  She  is  valued  by  the 
ownen  and  harbormaster,  agreeing  a«  usual* 


at  $9,000.  The  commissioner  adopts  thia 
valuation.  Yet  it  appears  that  the  vessel 
was  resold  to  the  owners  for  $2,500. 
Whether  this  price  was  a  fair  value  or  not, 
and  the  owners  would  not  give  more,  the 
result  of  the  sale  was  that  they  had  their 
boat  back  again.  It  is  apparent,  therefore, 
that  their  aietual  loss  was  only  what  they 
had  to  pay  to  get  it,  the  loss  from  detention 
of  the  boat,  and  any  wear  and  tear  and 
changes  that  it  had  undergone  in  the  mean- 
time. In  a  case  of  the  present  kind,  it 
would  be  goinff  beyond  the  requirements  of 
Justice  into  uie  realm  of  very  doubtful 
technicalities  to  disregard  the  fact  that  the 
vessel  got  back  because  it  was  due  to  a  sub- 
sequent transaction  with  a  stranger.  Thers 
is  some  evidence  that  the  same  thing  hap- 
pened in  some  or  all  of  the  other  cases.  See 
The  Lwely,  1  Qall.  315,  321,  Fed.  Gas.  No. 
8,403. 

The  fish  are  allowed  for  at  the  highest 
price  in  Havana  during  the  blockade,  which 
is  too  high  a  rate,  and  interest  was  charged 
at  8  per  cent,  there  being  no  reason  ap* 
parent  for  charging  more  than  6,  if  inter> 
est  was  allowed.  See  Lincoln  v.  Claflin,  1 
Wall.  132,  139,  19  L.  ed.  106,  109;  7h« 
Amalia,  34  L.  J.  Adm.  N.  S.  21 ;  Btraker  v. 
Hartlwndy  2  Hem.  k  M.  570 ;  Frazer  v.  Bige' 
low  Oorpet  Co.  141  Mass.  126,  4  N.  E.  620. 
These  are  details,  but  they  show  what  ia 
manifest  throughout,  that  the  owners'  de- 
mands have  been  accepted  without  discrim- 
ination, on  evidence  which  does  not  justify 
the  result. 

We  think  that  we  have  said  enough  to 
show  that  a  revision  of  the  findings  is  neces- 
sary.    It  seems  to  us  better  that  this  revi-cs 
sion  should  take  place  in  the  district  court  $ 
rather  th«a*be  attempted  bv  us.     Whether* 
further  evidence  shall  be  taken  we  leave  to 
the  parties  and  to  that  court 

Decreet  reversed,  and  cases  remanded  for 
further  proceedings  in  acoordanoe  with  this 
opinion. 
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Frivai9  Umd  olaims-^iidopHon  of  fIndingB  of 
oowrt  below — right  to  oonfirmatUm  obof^ 
donment — laohea, 

1.  A  flndlng  of  the  coart  of  prlyatt  land  claims, 
that  ''the  evidence  aa  to  the  settlement  and 
occupation  of  the  tract  purporting  to  hare 
been  granted,  continuity  of  posaesslon,  culti- 
vation, residence.  Improvement,  claim  of  own- 
ership, notoriety  of  the  grant,  and  knowledge 
of  the  existence  In  the  community  or  by  the 
oldest  Inhabitants  now  living  Is  so  vague, 
contradictory,  and  uncertain  as  to  be  almost 
wholly  wanting,"  will,  in  the  absence  of  clear 
evidence  to  the  contrary,  be  adopted  on  ap- 
peal by  the  Supreme  Court  of  the  United 
States. 

9.  Conllrmatlon  of  a  Spanish  land  grant  cannot 
be  had  in  the  court  of  private  land  claims, 
where  possession  of  the  land  had  been  aban- 
doned by  the  descendants  of  the  grantee  for 
at  least  nine  years  before  the  treaty  of  1848 
with  Mexico,  under  which  the  land  passed 
Into  the  possession  of  the  United  States,  and 
there  has  been  no  possession  by  representa- 
tives of  such  grantee  since  the  treaty,  and  no 
attempt  to  assert  their  title  tliereto  for  more 
that  fifty  yean  thereafter. 

[No.  40.] 

Argued   January    16,    19,    1903.      Deeidod 
AprU  6,  1909. 

APPEAL  from  the  Court  of  Private  Land 
Claims  to  review  a  decree  dismissing  a 
petition  for  confirmation  of  a  Spanish  land 
grant.  Affirmed  without  prejudice  to  fui^ 
ther  proceedings. 

Statement  l^  Mr.  Justice  Brown  i 

This  was  a  petition  for  the  confirmation 
of  a  tract  of  land  in  the  county  of  Santa  F6, 
New  Mexico,  icnown  aa  the  Jo86  de  Leyba 
grant,  which  has  never  been  officially  sur- 
veyed, but  is  estimated  to  contain  about 
18,000  acres. 

After  filing  the  petition,  it  was  found 
there  were  a  number  of  persons  holding  por- 
tions of  the  tract  sued  for  under  a  claim  of 
title  adverse  to  the  grant;  and,  upon  motion 
of  the  United  States,  requiring  these  adverse 
elaimants  to  he  made  parties  defendant,  the 
original  petition  was  amended,  and  two  of 
tliese,  the  American  Turauoiae  Compainr  and 
^one  McNulty,  joined  with  the  United  States 
^in  defending  the  case. 
•  *The  court  disallowed  the  claim  upon  the 
ground  that  the  evidence  did  not  show  a 
perfect  grant,  inasmuch  as  there  was  no  evi- 
dence of  a  compliance  with  the  royal  ordi- 
nance of  1754,  which  provided  that  all 
grants  subsequent  to  1700  must  be  confirmed 
as  a  prerequisite  to  their  validity ;  and  that, 
if  it  were  an  imperfect  grant,  it  should, 
under  the  act  creating  the  court  of  private 
land  claims,  have  been  filed  within  two  years 
from  the  taking  eflect  of  the  act,  and  was 
therefore  barred. 

Since  the  decree  of  the  court  of  private 
land  claims,  certain  additional  evidence  has 
been  discovered,  tending  to  show  possession 
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of  the  land  covered  by  the  grant  for  a  long 
period  subsequent  thereto,  and  which,  it  is 
now  insisted,  supplies  the  defects  whidi 
caused  the  rejection  of  the  grant. 

Mecart^  Frank  W*  Olanoj,  and  H.  8, 

Clancy  for  appellant. 

Meaara.  Mattliew  O.  Beynolds,  WiUiam 
H.  Pope,  Bdicard  L.  Bartleii,  Jamea  W. 
Vroom,  and  SoUeitor  Oenerdl  Bioharda  for 
appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  petition  of  Leyba,  upon  which  the 
grant  was  originally  made,  and  which  is 
the  material  document  in  this  case,  and  is  in 
the  Spanish  language,  is  thus  translated  in 
the  record: 

City  of  Santa  F6,  May  24,  1728,  before 
the  governor  and  captain  general  of  this 
kingdom,  there  was  presenteii  this  petition 
with  its  contents: 

Joseph  de  Leyba,  resident  of  the  city  of 
Santa  F6,  appear  before  your  excellency  *in 
due  leffal  form,  and  state  that,  in  acoordanos 
with  the  royal  ordinance  of  ffis  Royal  Ma- 
jesty, I  enter  a  piece  of  land  and  wood,  var 
cant  and  unsettled,  enough  for  half  a  fanega 
of  corn-planting  land,  somewhat  more  or^ 
less,  which  is  bounded  on  the  east  by  the  San|j 
Marcos  road;  on  ths* south  by  an  arrojo* 
called  Cuesta  del  Oregano;  on  the  west  by 
land  of  Juan  Garcia  de  las  Rivaa,  and  on 
the  north  by  lands  of  Captain  Sebastian  ds 
Vargas. 

Therefore,  I  ask  and  pray,  your  ezoellenej 
be  pleased  to  make  me,  in  the  name  of  His 
Majesty,  a  grant  for  the  said  piece  of  land, 
for  myself  and  my  children,  heirs  and  suo- 
ceaeors,  and  that  the  act  of  royal  possession 
be  executed  to  me,  whereby  1  wul  receivs 
benefit  and  favor  as  well  as  justice  which  I 
seek.  And  I  swear  in  due  form  that  this» 
my  petition,  is  not  made  in  malice,  and  as 
it  may  be  necessary,  etc 

Joseph  de  L^bs^ 

Annexed  thereto  is  the  grant  of  the  gov* 
emor  and  captain  general  of  the  province, 
with  the  condition  that  the  grantees  settle 
the  land  within  the  term  prescribed  l^  the 
royal  ordinances,  and  a  direction  to  the  al* 
calde  to  put  the  party  in  possession. 

Followine  this  is  the  report  of  the  chief 
alcalde  of  uie  city^f  Santa  F6,  that,  having 
taken  witnesses  and  "inspected  the  lands 
and  woods  prayed  for  by  the  said  peta* 
tioner,"  he  put  him  in  royal  possession  by 
performing  the  customary  ceremonies  oif 
livery  of  seisin. 

There  are  two  disputed  propositions  con- 
nected with  this  petition  of  L^^'s:  (1) 
As  to  the  quantity  of  land  granted;  (2)  aa 
to  its  boundaries.  It  is  admitted  by  both 
parties  that  the  above  translation  from  the 
record  of  the  quantity  of  the  land  granted 
"as  a  piece  of  land  and  wood,  vacant  and 
unsettled,  enough  for  half  a  fanega  of  corn- 
planting  land,  somewhat  more  or  less^"  iM 
incorrect,  the  original  Spanish  being  aiM  fol- 
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Bx  "  BegUiro  wn  pedato  ds  tierroM  y 
monte^  yermo  y  deapohlado^  que  cabe  wiedia 
fanega  de  maia  de  Bemhradwra^  poeo  WM 
6  metios" 

The  argument  of  the  goyenunent  is  that 
the  quantity  covered  by  the  grant  was  only 
snouffh  land  to  plant  half  a  fanega  of  com, 
a  little  more  or  leas,  and  that,  as  a  fanega  de 
maia  is  a  measure  of  com  which  will  plant 
8.82  acres,  half  of  a  fanega  would  measure 
4.41  acres;  the  government  translation  be- 
«  ing:  "  I  register  a  piece  of  land  and  woods, 
g  uncultivated  and  unsettled,  that  will  contain 
•  half  a  fanega  de  maia  de  senibradura,  a*lit- 
tle  more  or  less."  The  inference  from  this 
is  that  all  that  was  conveyed  was  a  piece  of 
land  that  ''will  contain '^  enough  for  half 
a  fanega  of  maut.  Claimant's  translation, 
however,  of  the  words  que  oabe  is  that 
it  is  a  tract  of  land  that  "  contains  "  within 
ita  outer  boundaries  half  a  fanega  of  com> 
that  is,  of  land  capable  of  cultivation. 

Hie  probabilities,  aside  from  the  fact  that 
the  word  cdbe  is  a  verb  of  the  present 
tense,  favor  the  constmotion  of  the  claun- 
ant,  as  the  words  "  lands  and  woods  "  would 
hardly  be  used  as  descriptive  of  a  tract  of 
4i  acres.  In  addition  to  that»  however,  the 
description  of  quantity  is  wholly  inconsist- 
•nt  with  the  boundaries  (hereafter  stated), 
which  evidently  contemplated  a  large  tract 
of  land,  according  to  the  Spanish  and  Mex- 
ican customs  of  making  grants  to  settlers. 
Indeed,  a  grant  of  41  acres  of  land  at  a  dis- 
tance from  any  town^  cilgr,  or  settlement  is 
so  rare  that  the  presumptions  are  all  against 
it.  If  the  boundaries  were  defined  with  ao- 
eunu^,  we  should  have  very  little  difficulty 
in  holding  that  they  would  not  be  controlled 
by  the  vague  description  of  **  a  parcel  of  land 
and  woods,  uncultivated  and  unsettled, 
which  includes  half  a  fanega  of  corn-plant- 
ing land." 

This  is  the  more  apparent  by  an  inspec- 
tion of  the  sub8e<]iuent  documents,  which  in- 
clude a  will  of  Simon  de  Leyba,  eon  of  the 
grantee,  of  the  year  1788,  giving  the  bound- 
aries of  the  tract,  and  a  deed  of  Salvador 
Antonio  de  Leyba,  grandson  of  Jos6,  to  his 
aon  in  1834,  also  describing  the  lands  l^  sim- 
ilar boundaries.  Indeed,  none  of  the  subse- 
quent documents  make  any  reference  what- 
ever to  the  half  fanega  of  corn-planting  land. 
The  will  also  contains  a  bequest  of  live 
stock  and  farming  tools  seemingly  appurte- 
nant to  the  ranch  and  greatly  in  excess  of 
what  would  nat'irally  Mong  to  a  tract  of 
4i  acres. 

2.  The  difficulty,  however,  is  with  the  de- 
scription of  the  boundaries  themselves, 
which  is:  "On  the  east  by  the  San  Marcos 
road;  on  the  south  by  an  arroyo  called 
Cuesta  del  Oregano;  on  the  west  l^  land  of 
Juan  Garcia  de  las  Rivas,  and  on  the  north 
by  lands  of  Captain  Sebastian  de  Vargas." 
In  the  will  of  Simon  de  Leyba  of  1783,  the 
^  boundaries  are  the  same  upon  the  south  and 
Msast,  and  on  the  north  *'*^ 


'the  road   which 


•  floes*towards  Pecos  from  the  Cerrillos,  or 
lands  of  Captain  Sebastian  de  Vargas/'  and 
on  the  west  "with  the  lands  of  the  old 
pueblo  of  the  Cienega."     The  land  is  de- 


scribed in  substantial^  the  same  terms  in 
the  deed  of  1884.  The  description  of  tha 
lands  on  the  east  side  aa  bounded  by  the 
San  Marcos  road  is  clearly  defined.  The 
description  of  the  north  boundary  as  the 
road  from  Pecos  to  the  Cerrillos  is  also  de- 
fined with  somewhat  less  certainly,  tbs 
lands  of  Sebastian  de  Vargas  having  been 
located,  surveyed,  and  confirmed  several 
miles  to  the  east  of  the  Leyba  grant;  but 
upon  the  west  and  south  the  boundaries, 
even  as  sworn  to  orally  by  witnesses,  are  so 
uncertain  as  to  aflTord  little  guide  to  a  sur- 
veyor in  attempting  to  locate  the  tract 

The  west  boundary,  which  is  described  in 
the  grant  as  "  the  lands  of  Juan  Garcia  da 
las  Bivas,"is  described  in  the  will  of  1783  as 
"the  lands  of  the  old  pueblo  of  the  Cien- 
egtL."  While  there  is  some  evidence  from 
the  archives  that  the  father  of  Garcia  de 
las  Rivas,  in  1701,  owned  a  piece  of  land 
somewhere  west  of  the  Leyba  tract,  known 
even  then  as  the  old  Pueblo  of  la  Cienega, 
there  is  nothing  to  show  the  east  boundury 
of  the  pueblo,  and  consequently  the  west 
boundary  of  the  Levba  traet  The  sontli 
boundary,  said  to  be  "an  arroyo  called 
Cuesta  del  Oregano,"  it  seems  to  be  impoa- 
siUe  to  locate  with  any  degree  €d  certainty, 
though  it  was  probaUv  near  the  Coyote 
spring,  at  which  the  only  house  built  upon 
this  traet  appears  to  nave  been  loeaied. 
This  house  Ions  since  fell  into  ruins,  and 
there  is  no  evidBnce  that  it  has  been  occu- 
pied since  the  last  owner  of  the  grant,  Juan 
Angel  de  Leyba,  was  supposed  to  have  been 
killed  by  the  Indians  in  1838. 

The  evidence  of  possession  subsequent  to' 
the  ffrant  does  not  afford  much  aid  in  fix-: 
ing  the  boundaries,  since  the  land,  like  most' 
of  that  in  Spanish- American  territories,  wasi 
not  of  a  kind  admitting  of  a  well-defined,' 
actual,  and  adverse  possession,  such  as  that' 
of  cultivated  land.  The  most  favorable' 
view  for  petitioner  that  can  be  taken  of  this 
evidence  is  that  possession  of  a  house  or  a 
certain  field  of  arEbble  land  may  be  referable 
to  the  entire  tract  included  within  the 
boundaries  of  the  grant;  but  when  the 
boundaries  themselves  are  indefinite,  the  pos-oo 
session  of  a  house  is  of  no  value  in  fixing  § 
the  boundaries.  A  grant  too* indefinite  to* 
be  located,  and  never  fixed  by  any  survey,  is 
void  aa  against  the  United  States.  As  was 
observed  in  United  States  v.  Deleepine,  of  a 
Spanish  grant  in  Florida  ( 15  Pet.  319,  335, 
10  L.  ed.  753,  758),  "  the  public  domain  can- 
not be  granted  by  tiie  courts."  They  may  lo- 
cate the  boundaries  fixed  by  grant,  but  the 
boundaries  must  be  so  fixed  as  to  admit  of 
a  survey.  United  States  v.  Miranda,  16 
Pet.  153,  160,  10  L.  ed.  920,  922;  United 
States  V.  King,  3  How.  773,  11  L.  ed.  824; 
VUlalobos  V.  United  States,  10  How.  551,  IS 
L.  ed.  535;  Anvaoa  Land  d  Cattle  Co.  v« 
United  States,  184  U.  S.  649,  652,  46  L.  ed. 
731,  733,  22  Sup.  Ct.  Rep.  525. 

Ilie  grant  was  made  and  possession  was 
given  to  the  grantee  in  1728.  Noliiing  being 
shown  to  the  contrary,  we  presume  that  the 
possession  continued  until  1783,  the  date  of 
the  will  of  Simon  de  Leyba  to  his  son,  Sal- 
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mdor  Antonio  de  Lejbft,  '"whom  I  reeog^ 
Bke  as  my  sole  heir.**  Tho  nsxt  item  of  in- 
torest  tending  to  tbovr  poesession  is  the 
deed  of  SalTsdor  Antonio  de  L^ba  in  1884 
to  his  son,  Juan  Angel  de  L^Sa,  who  are 
both  described  as  residents  ox  the  city  of 
Santa  F6,  wherein  the  same  boundaries  are 
also  given,  although  the  land  is  called  "  the 
rancho  of  the  Coyote  spring,  with  its  houses 
sjid  corrals,  together  with  the  errant  in 
which  the  said  ranch  is  situated,  wnich  was 

fiven  to  my  grandfather  by  the  King  of 
pain.  May  25,  1728."  Juan  Angel  appears 
to  have  been  killed  by  Indians  a  few  years 
after  this  deed  was  made,  but  it  seems  to 
have  been  uncertain  whether  he  was  in  ac- 
tual possession  of  the  tract. 

To  rebut  the  case  made  l^  the  claimant, 
the  ^vernment  offered  in  evidence  the  de- 
positions of  several  residents  of  that  neigh- 
tN>rhood,  who  swore  that  th^  had  never 
heard  of  the  Josd  de  Leyba  grant,  or  its 
boundaries.  Objection  was  made  to  the  real* 
ing  of  these  depositions  upon  the  ground 
that  the  witnesses  named  were  present  in 
court,  and  might  be  sworn  orally.  It  is  un- 
necessary to  determine  whether  the  court 
erred  in  admitting  the  depositions  under 
such  circumstances,  in  view  of  the  vague  and 
unsatisfactory  evidence  t>n  behalf  of  the 
claimant  of  the  boundaries  and  possession 
ol  this  tract. 

Admitting  that  the  documents  introduced 
afforded  a  sufficient  presumption  of  a  con- 
tinued possession  from  1783  to  1834,  there 
9  was  no  evidence  of  the  occupation  of  the 
IJland  by  any  member  of  the  Leyba  family 
•  subsequent  to  1839.  This  fact«of  a  total 
absence  of  any  claim  to  tlie  land  made  by 
the  last  heirs  of  the  occupant,  and  that  the 
house  was  allowed  to  ml  into  ruins,  is 
strong^  evidence  either  that  the  land  was 
abandoned  as  not  worth  cultivatinff,  or  that 
a  residence  there  had  become  too  dangerous 
by  reason  of  the  presence  of  hostile  Indians. 
In  this  connection  the  court  below  found  that 
''the  evidence  as  to  the  settlement  and  oe- 
eupation  of  the  tract  purporting  to  have 
been  granted,  continuity  of  possession,  culti- 
vation, residence,  improvement,  claim  of 
ownership,  notoriety  of  the  grant,  and 
knowledge  of  the  existence  in  the  community 
or  by  the  oldest  inhabitants  now  living,  is 
so  vague,  contradictory,  and  uncertain  as  to 
be  almost  wholly  wanting."  In  the  absence 
of  clear  evidence  to  the  contrary,  we  deem  it 
our  duty  to  adopt  the  opinion  of  the  court 
below  in  that  particular.  United  States  v. 
Pendell,  185  U.  S.  189,  197,  46  L.  ed.  866, 
870,  22  Sup.  a.  Rep.  024. 

While,  in  construing  these  Spanish  grants, 
owing  to  the  loose  manner  in  which  they 
were  made  and  the  boundaries  described,  we 
have  been  extremely  liberal,  still  we  are 
bound  to  consider  that  grants  of  this  descrip- 
tion, as  of  all  others,  must  be  constru^ 
favorably  to  the  government,  and  the 
grantee  is  bound  to  show,  not  only  the  grant 
itself,  but  that  the  boundaries  were  fixed 
with  reasonable  certainty.  SlideU  v.  Orand- 
jean,  HI  U.  S.  412,  437,  28  L.  ed.  321,  329, 
4  Sup.  Ct  Rep.  475;  United  Btaiee  v. 
Oregon  A  0,  R,  Co,  164  U.  S.  520,  599,  41 
L.  ed.  541,  544.  17  Sup.  Ot  Bap.  165. 


S.  But,  conceding  that  an  experienced  sur- 
vnror,  acquainted  with  the  land  in  that 
neighborhood,  might  locate  the  boundaries 
of  this  tracts  there  is  a  still  more  serious 
difficulty  in  the  evidence  of  abandonment 
and  the  laches  of  the  claimant,  which  de- 
fenses may  properly  be  considered  together. 
Under  our  Aup^lo-Saxon  system  of  Juris- 
prudence, questions  of  the  abandonment  of 
land  by  the  owner  rarely  arise^  since  theyara 
usually  sold  to  a  purchaser  or  to  the  state 
for  taxes;  but  tlie  Spanish  law  recognizes 
distinctly  the  right  to  abandonment.  It  is 
stated  in  1  Partidas,  Law  50,  p.  365,  that 
''if  a  man  be  dissatisfied  with  his  immov- 
able estate  and  abandons  it,  immediately  he 
departs  from  it  corporally,  with  an  intention 
that  it  ahall  be  no  longer  his,  it  will  be- 
come the  property  of  him  who  first  enters 
thereon."  See  also  Hall's  Mexican  Law,  io 
1489.  The  same  principle  is  stated  byS 
Escrichc,  title,  A&arMiono  de  cosae:  *"il* 
an  owner  voluntarily  abandons  a  thing, 
whether  personal  or  real,  with  intent  no 
longer  to  count  it  in  the  number  of  his  pos* 
sessions,  because  it  is  useless  or  burden- 
some, or  for  mere  caprice,  he  loses  his  own- 
ership, and  the  first  who  occupies  it  makes 
it  his."  We  are  also  referred  by  counsel  to 
a  law  of  the  Departmental  Council  of  New 
Mexico,  enacted  in  1837,  which  declares  that 
"every  individual  who  abandons  the  land 
upon  which  he  has  settled,  and  whi<^  he  ao> 
quired  by  grant,  with  the  intention  of  es- 
tablishing himself  elsewhere  to  live  there, 
and  does  not  leave  some  one  to  take  his 
place  in  ordinary  labor,  shall  lose  the  real 
property  he  had  acquired."  See  also  Lander 
T.  Perkins,  12  Mo.  238,  256;  Sideck  v.  Duron, 
67  Tex.  250,  3  S.  W.  264. 

As  there  is  no  testimony  tending  to  show 
that  the  Leybas  ever  sought  to  resume  pos- 
session of  the  land  after  the  death  of  Juan 
Angel,  in  1839,  there  was,  at  least,  a  pre- 
aumption  of  abandonment.  Not  only  is 
there  no  evidence  tending  to  show  possession 
of  the  land  by  representatives  of  the  orig- 
inal grantee  since  1839,  but  for  sixty  veara 
thereafter  there  was  no  attempt  made  to 
assert  title  thereto.  By  S  7  of  the  private 
land  claims  act  [26  Stat  at  U  854,  chap. 
539,  U.  S.  Comp.  Stat.  1901,  p.  765],  "ail 
proceedings"  therein  "shall  be  conducted, 
as  near  as  may  be,  according  to  the  practice 
of  the  courts  of  equity  of  the  United  States ;" 
and,  by  S  13,  no  claim  shall  be  allowed  upon 
an  imperfect  title  unless  "  the  claimant 
would  have  had  a  lawful  right  to  make 
perfect  had  the  territory  not  been  acquired 
by  the  United  States;"  nor  upon  a  perfect 
title,  "  if  the  same  was  not  at  said  date  al- 
ready complete  and  perfect"  While  it  is 
true  that  we  have  held  that  evidence  of  pos- 
session since  the  date  of  the  treaty  cannot 
be  regarded  as  an  element  going  to  make  up 
a  title  {Creipin  v.  United  States,  168  U.  S. 
208,  42  L.  ed.  438,  18  Sup.  Gt.  Rep.  53; 
Hayes  v.  United  States,  170  U.  S.  637,  653, 
42  L.  ed.  1174,  1180,  18  Sup.  Ct  Rep.  735; 
Hays  V.  United  States,  175  U.  S.  248,  269, 
44  L.  ed.  150,  154,  20  Sup.  Ct.  Rep.  80),  it 
does  not  follow  tlrnt  abandonment  of  the 
land,  and  failure  to  assert  a  title  since  the 
trea^,  may  not  operate  as  a  bar.    It  is  clear 
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H  that,  in  the  establishment  of  a  title  as  of 
S  a  ceartain  date,  possession  subsequent  to  that 

*  date*i8  of  no  value;  but,  considerinff  the  title 
to  have  been  sufficient  as  of  that  date,  fail- 
ure to  assert  such  title  within  a  reasonable 
time  thereafter  opens  the  case  to  the  defense 
of  laches. 

In  United  States  v.  Moore,  12  How.  209, 
18  L.  ed.  958,  it  was  said  of  a  Spanish  grant 
in  Louisiana:  *'  We  are  called  on  to  decide 
in  this  case  according  to  the  rules  governing 
a  court  of  equity,  and  are  bound  to  give  due 
weight  to  lapse  of  time.  The  party  was 
under  no  disabilitv,  and  slept  on  ms  rights, 
as  he  now  claims  them,  for  nearly  fifty  years, 
without  taking  a  single  step.  He  makes  no 
excuse  for  his  long  delay,  and  cannot  now 
get  relief  by  having  his  title  completed.  No 
ease  has  come  wit£in  our  experience  where 
the  obscurity  and  antiquity  of  the  transac- 
tion more  forcibly  than  in  the  present  case 
required  a  court  of  equity  to  bar  a  com- 

Elainant  on  legal  presumptions  founded  on 
ipse  of  time;  and  where  the  bar  should  take 
the  place  of  individual  belief."  To  the  same 
efifect  are  Oilderaleeve  v.  New  Meopioo  Min, 
Co.  161  U.  S.  673,  40  L.  ed.  812,  16  Sup.  Gt 
Bep.  663,  and  United  Bia^tes  v.  Martinez, 
184  U.  S.  441,  46  L.  ed.  632,  22  Sup.  Ot 
Bep.  422. 

There  are  facts  connected  with  this  case 
which  render  the  doctrine  of  laches  pecu- 
liarly applicable.  This  land  passed  into  the 
posseBsion  of  the  United  States  under  the 
treaty  with  Mexico  of  1848.  Possession  of 
the  land  had  then  been  abandoned  by  the 
descendants  of  the  grantees  for  at  least  nine 
years,  and  probably  longer.  In  1864,  six 
years  after  the  treaty,  a  surveyor  general 
was  appointed  for  New  Mexico  (10  Stat  at 
L.  808,  chap.  103),  whose  duty  it  was  to 
ascertain  the  origin,  nature,  character,  and 
existence  of  all  claims  to  lands  under  the 
laws,  usages,  and  customs  of  Spain  and 
Mexico,  and  report  to  Ck>ngress  with  a  view 
of  confirming  bona  fide  grants,  and  giving 
lull  effect  to  the  treaty.  No  action  appears 
to  have  been  taken  before  him  to  ascertain 
the  validity  or  boundaries  of  this  grant,  al- 
though the  act  seems  to  have  remained  in 
force  until  1891,  when  the  court  of  private 
land  claims  was  created.  The  public  land 
surv^s  were  extended  over  the  tract  in 
1861;  homestead  and  other  entries  were 
made,  improvements  established,  patents  se- 
cured, mines  opened  and  developed,  but  no 
attempt  made  to  assert  the  rights  of  the 
ei  grantee  or  his  descendants.  T%e  court  of 
e(  private  land  claims  was  established  in  1891, 

•  and  all  persons  having*imperfect  titles  were 
required  to  present  them  within  two  years, 
and  all  having  perfect  titles  had  the  right, 
but  were  not  bound,  to  apply  to  that  court 
for  confirmation  of  such  title..  It  was  not 
until  1809  that  the  petition  in  this  case 
was  filed  by  a  person  who  appears,  in  1895, 
to  have  found  lineal  descendants  of  the  orig- 
inal grantee,  from  whom  he  had  secured 
deeds  of  this  abandoned  grant,  the  very  ex- 
istence of  which  seems  to  have  been  forffot- 
ten.  If  this  be  considered  an  imperfect 
ffrant,  the  right  to  filie  it  expired  years  ago; 
if  it  be  a  perfect  grant,  9M  now  claimed, 
we  see  no  reason  why  the  owner  may  not 


prosecute  his  claim  in  the  territorial  courts. 
Without  expressing  an  opinion  as  to  whether 
this  was  a  perfect  or  imperfect  grant  within 
the  meaning  of  the  law,  or  whether  the 
boundaries  might  not  still  be  ascertained  by 
a  survey,  we  are  satisfied  that  it  is  one 
which  the  court  of  private  land  claims  could 
not  be  called  upon  to  confirm,  and  that,  if 
for  no  other  reason,  the  petition  should  be 
dismissed  upon  the  ground  of  laches. 

The  decree  of  the  court  helow  it  therefore 
a/firmed. 

On  petition  for  modification  of  the  above 
decree  of  affirmance,  Mr.  Justice  Brown 
announced  on  June  1,  1903,  the  order  of  the 
court  that  such  decree  be  amended  by  add- 
ing the  following  words:  "So  far  as  such 
decree  orders  that  the  petition  be  dismissed, 
but  without  prejudice  to  such  further  pro- 
ceedings as  petitioner  may  be  advised  to 
take." 


(189  U.  S.  35) 
P.  H.  KIRWAN,  as  United  States  Surveyor 
General   for  the   District  of   Minnesota, 
and  Thomas  H.  Croswell,  Appte,, 

6IM0N  J.  MURPHY,  George  0.  Robinson, 
£lisha  A.  Plinn,  and  Temple  E.  Dorr. 

Equitable  furiedicti{m'--irreparahle  in/iiry 
—■multiplicity  of  euite — interference  with 
eoeeutioe  administration, 

t.  The  prevention  of  Irreparable  Injury  and  of 
a  multiplicity  of  salts  cannot  be  invoked  as 
gromide  for  equitable  relief  against  a  threat- 
ened sarvey,  under  direction  of  the  Land  De- 

.  partmen^  of  lands  to  which  complainants  as- 
sert title,  but  which  the  Department  claims 
to  be  nnsurveyed  public  lands  of  the  United 
States,  where  such  survey  ean  be  made  with- 
out material  Injury  to  the  soil  or  timber,  and 
the  persons  directly  Interested  In  such  su^ 
vey  are  not  made  parties,  are  not  numerous, 
and  assert  separate  and  Independent  rights. 

S.  The  courts  cannot  Interfere  with  the  ezeciii- 
tlve  administration  of  the  Land  Department 
by  joining,  at  the  Instance  of  persons 
claiming  to  be  the  owners  of  the  land,  a  sur- 
vey, under  the  direction  of  such  Department, 
of  certain  lands  lying  between  an  alleged 
meander  line  and  the  actual  waters  of  a  lake, 
which  art  claimed  by  the  Department  to  be 
nnsorveyed  public  lands  of  the  United  Statea, 

[No.  161.] 

Argued  Ja/nuary  SC,  February  2,  1909,    D#- 
cided  Apra  6,  1908. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  District 
of  Minnesota  perpetually  enjoining  a  sur- 
vey, under  the  direction  of  the  Land  De- 
partment, of  certain  lands  claimed  by  it  to 
be  unsurveyed  public  lands  of  the  United 
States.  Reversed  and  remanded  to  the  Cir- 
cuit Court,  with  directions  to  dismiss  the 
bill. 

See  same  case  below,  48  a  C.  A.  399,  109 
Fed.  354. 

Statement  by  Mr.  Chief  Justice  Fullest    % 
*  Murphy  and  others  filed  their  UU  of  < 
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plaint  in  the  United  States  circuit  court  for 
the  district  of  Minnesota  against  Kirwan,  as 
United  States  surveyor  general  for  that  dis- 
trict, and  Thomas  H.  Croswell,  as  deputy 
Burveyor,  to  enjoin  them  from  surveying,  by 
direction  of  the  Commissioner  of  the  General 
Land  Office,  certain  lands  claimed  by  the 
Land  Department  to  be  unsurveyed  public 
lands  of  the  United  States. 

Complainants  alleged  that  they  owned  lots 
1, 2,  and  3  of  section  2 ;  lots  1  and  2  of  section 
3;  lots  1  and  8  and  parts  of  lots  6  and  7  of 
section  4;  and  certain  described  parts  of  sec- 
tions 9,  10,  and  11,  in  township)  57  noi-th, 
range  17  west,  4th  principal  meridian,  Min- 
nesota, deriving  title  thereto  through  mesne 
conveyances  and  patents  from  the  govern- 
ment; that  the  land  was  surveyed  by  Henry 
8.  Howe  in  June,  1876, and  records  of  the  sur- 
vey and  field  notes  were  approved  by  the  sur- 
Teyor  general  August  7,  1876,  and  a  plat 
therefrom  was  by  him  duly  made  and  sub- 
mitted to  the  Commissioner  of  the  General 
Land  Office;  that  complaint  was  filed  against 


the  accuracy  and  good  faith  of  the  survey,   eluding  the   shores   of   said   Cedar   Island JJ 
which  the  Commissioner  dismissed,  and  June  *lakr  "•"*  *"  ***'"  ^w»«4.««  ^*  — :j  i«i,«  -«^  4.i.«49 


11,  1879,  approved  the  survey  and  plat, 
which  were  duly  filed  and  are  the  only  sur- 
vey and  plat  of  the  township  ever  made  or 
adopted  by  the  government^  and  according  to 
them  the  sovemment  sold  and  disposed  of  all 
the  land  in  the  township;  that  the  survey, 
field  notes,  and  plat  were  incorrect,  and  did 
not  accurately  show  the  location  and  subdi- 
visions of  the  land  and  water  of  the  town- 
ship, for  that  Cedar  Island  lake  is  smaller 
than  delineated,  and  several  of  the  complain- 
ants' fractional  lots  are  larger,  and  others 
are  smaller,  than  shown  on  the  plat;  that 
complainants  purchased  said  lands  for  value 
I:  as  extending  to  the  lake  upon  an  estimate  of 
•  the  timber  thereon,  without  knowledgs^of  the 
inaccuracy  or  fraud  of  the  survey;  that  the 
principal  consideration  inducing  such  pur- 
chase was  that  the  land  bordered  on  the  lake 
and  they  owned  other  timber  lands,  the  tim- 
ber from  which  could  be  brought  to  market 
by  floating  through  the  lake  and  its  outlet 
down  the  St.  Louis  river,  then  the  only 
means  of  transport;  that  in  1892  five  cer- 
tain settlers,  knowing  complainants'  rights 
and  claims,  petitioned  for  a  survey  of  said 
lands,  which  the  surveyor  general  recom- 
mended to  the  Commissioner  of  the  Gener- 
al Land  Office  should  be  allowed,  but  the 
petition  was  disallowed,  whereupon,  on  ap- 
peal to  the  Secretary  of  the  Interior,  such 
proceedings  were  thereafter  had  that  in  Oo- 
tober,  1895,  the  Commissioner  of  the  Gen- 
eral Land  Office  directed  the  United  States 
surveyor  general  of  the  district  of  Minneso- 
ta to  make  a  resurvey,  which  order  was 
ratified  and  confirmed  in  November,  1896; 
that  the  contract  for  the  resurvey  of  said 
land  had  been  let  by  the  surveyor  general 
to  Croswell,  and  the  survey  was  about  to 
commence. 

The  bill  averred  that  "b^  a  new  survey  of 
said  lands  your  orators  will  be  put  to  great 
and  vexatious  litigation  in  making  proof  of 
l^eir  title  in  actions  against  parties  who 


amount  of  the  timber  standing  as  aforesaid 
on  the  land  of  your  orators  and  owned  bj 
them  will  be  destroyed  in  the  mftVing  of 
such  proposed  survey,  and  the  remainder 
thereof  exposed  to  damage  by  fire  l:^  reason 
of  said  resurvey,  and  ^our  orators  will  be 
thereby  irreparably  injured." 

The  prayer  was  that  the  ''surveyor  gen- 
eral, his  agents,  attorneys,  solicitors,  and 
servants  may  be  restrained  by  the  order 
and  injunction  of  this  honorable  court  from 
entering  into  any  contract  for  the  survey 
of  the  lands  herein  described^  or  from  sur- 
veying the  same,  or  from  taking  any  action 
for  a  survey  of  said  lands  or  any  part 
thereof,  and  that  boundaries  of  said  lands 
of  your  orators  may  be  defined  and  set  out 
in  the  decree  and  order  of  this  honorahl* 
court,  and  that  all  necessary  direction  msj 
be  given  them  for  that  purpose  and  to  es- 
tablish the  boundaries  of  said  lands,  and 
that  your  orators  may  be  protected  in  ibm 
use  and  enjoyment  of  such  lands  so  owned 
by  them  as  aforesaid,  extending  to  and  in- 


:e  and  to  the  center  of  said  lake,  and  thai* 
said  defendant  and  his  successors  in  office 
may  be  perpetually  enjoined  from  letting 
said  contract  for  the  survey  of  said  land  or 
any  part  thereof,  and  from  surveying  ths 
same  or  any  part  thereof,  and  that  your 
orators  may  have  such  other  and  furtliar 
relief  as  to  this  court  may  seem  meet." 

Argument  was  had  on  the  application  for 
a  temporary  injunction,  and  the  matter 
taken  under  advisement,  whereupon  defend- 
ants filed  their  joint  answer  to  the  bill. 

Defendants  admitted  the  making  of  a 
contract  of  survey  of  the  unsurveyed  lands  in 
these  sections  lying  between  Howe's  purport* 
ed  meander  line  and  Cedar  Island  lake;  thai 
in  1876  a  contract  was  made  with  Howe  for 
the  survey  of  the  township,  and  that  he  rs- 
tumed  the  field  notes  of  a  pretended  sur- 
yej,  from  which  a  plat  was  made  and  ap- 
proved; but  defendants  averred  that  Hows 
surveyed  onlv  the  exterior  lines  of  the 
township,  and  in  fact  made  no  subdivision 
thereof,  nor  surveyed  the  lands  within  it; 
that  bis  field  notes  were  false,  fraudulent^ 
and  fictitious,  and  the  plat  made  therefrom 
was  false  and  incorrect;  they  admitted  that 
the  survey  and  plat  were  approved  by  the 
Commissioner  of  the  General  Land  Ofto 
after  complaint  to  him  of  its  inaccuracy, 
but  not  until  after  withdrawal  of  the 
charge  of  inaccuracy  by  the  person  making 
it.  Th^  admitted  that  an  exhibit  at> 
tached  to  the  bill  was  a  true  copy  of  suoh 
approved  plat;  ther  denied  that  all  of  the 
lands  were  disposed  of  by  the  government, 
and  alleged  that  about  1,200  acres  in  these 
sections  were  never  disposed  of  and  were 
still  unsurveyed,  lying  between  Cedar  Island 
lake  and  the  lots  described,  all  of  which  un- 
surveyed land  is  the  land  referred  to,  and  is, 
by  the  plat  made  from  Howe's  field  notes, 
indicated  as  part  of  Cedar  Island  lake; 
they  allege  that  no  lots  conveyed  to  the 
complainants  were  smaller  than  shown  on 
the  plats ;  that  the  true  relative  size  of  the 


are  wholly  irresponsible;  that  a  very  large   lake  to  that  shown  in  the  plat  was  that 
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shown  on  an  exhibit  attached,  and  that  the 
land  beween  the  laice  and  the  boundary  line 
of  the  fractional  lots  was  1^00  acres  of  nn- 
■urveyed  government  land  as  referred  to; 
defendants  denied  the  good  faith  of  com- 
plainants, and  alleged  complainants'  full 
participation  in  the  contest  proceedings  re- 
Jq  suiting  in  tlie  decision  and  order  for  the 
«  survey*of  these  lands,  and  that  the  Commis- 
sioner and  the  Secretary  of  the  Interior 
had  full  jurisdiction  to  pass  on  the  ques- 
tion, and  to  make  the  decision  and  order. 
The  answer  denied  that  the  timber  on  com- 
plainants* land  would  be  destroyed  or  dam- 
aged in  making  such  survey,  and  denied 
every  averment  of  the  bill  except  as  in  the 
answer  averred  or  denied. 

The  circuit  court  granted  the  prelimi- 
nary injunction,  and  its  order  was  affirmed 
by  the  circuit  court  of  appeals  for  the 
eighth  circuit.  28  C.  C.  A.  348,  49  U.  S. 
App.  668,  83  Fed.  275.  An  appeal  was 
taken  to  this  court  and  dismissed.  170  U. 
8.  205,  42  L.  ed.  1009,  18  Sup.  Ct  Rep. 
JS92. 

The  cause  then  went  to  final  hearing,  and 
the  circuit  court  found  the  facts  as  fol- 
lows: 

"1.  On  or  about  April  26,  1876,  a  con- 
tract for  the  survey  of  all  lands  in  town- 
ship 57  north,  of  range  17  west,  in  St. 
Louis  county,  Minnesota,  was  made  by  the 
government  of  the  United  States  with  one 
Henry  S.  Howe,  as  a  deputy  surveyor  of 
the  united  States,  and  thereafter  said  Howe 
made  and  filed  what  purported  to  be  field 
notes  of  a  survey  of  said  township,  from 
which  a  purported  official  plat  of  said  town- 
ship was  thereafter  made  and  approved  by 
the  surveyor  general  of  the  Umted  States 
for  the  district  of  Minnesota  and  by  the 
Commissioner  of  the  General  Land  Office,  of 
which  plat  Exhibit  A,  attached  to  the  bill 
of  complainants,  is  a  substantially  correct 
copy. 

*'2.  There  is  no  evidence,  nor  any  marks 
upon  the  ground,  to  indicate  that  any  ac- 
tual survey  of  said  township  57  was  ever 
made  by  said  Howe,  as  required  by  his  said 
contract,  and  by  the  rules  and  regulations 
of  the  General  Jjand  Office,  or  at  all,  beyond 
the  running  and  due  marking  of  the  exte- 
rior boundary  lines  of  said  township,  where 
the  section,  quarter,  and  other  posts  and 
markings  established  by  him  are  and  al- 
ways have  been  clear,  distinct,  and  readily 
found  and  traced.  There  is  no  evidence  on 
the  ground  that  section  lines  were  ever  run 
l^  him  in  oi:  across  said  township,  or  sec- 
tion corner  posts  or  quarter  posts  ever  lo- 
cated or  set  by  him,  except  a  corner  post  at 
the  northwest  comer  of  section  thirty-six 
(36)  and  a  quarter  post  in  the  western  line 
of  said  section  thirty-six  (36),  and  there  is 
no  evidence  that  witness  trees  were  ever 
$  blazed  or  marked  by  him. 
•  ***S,  Cedar  Island  lake  is  a  navigable, 
deep,  and  permanent  body  of  water,  fed 
principally  oy  springs,  having  an  area  of 
about  nine  hundred  (900)  acres,  instead  of 
about  eighteen  hundred  (1,800)  acres  as 
described   in  the   field  notes  of  Howe   and 


shown  on  said  official  plat  of  said  township. 
Instead  of  the  shores  of  said  lake  being  low 
and  swampy  as  stated  in  said  field  notes, 
the  banks  are  generally  high  and  sloping 
lands,  suitable  for  agriculture,  extending 
around  the  lake,  and  support  a  good 
growth  of  pine  and  other  forest  trees  large 
enough  for  lumbering,  such  as  will  not 
grow  in  water.  The  condition  was  the  same 
in  1876,  and  no  material  part  of  the  land 
surrounding  the  lake  is  accretion.  South- 
erly and  westerly  of  said  Cedar  Island  lake 
are  five  other  deep,  navigable,  and  perma- 
nent lakes  in  the  same  township,  none  of 
which  are  shown  by  the  field  notes  of 
Howe's  survey  or  upon  said  government 
official  plat  of  said  township,  and  all  of 
which  have,  since  the  making  of  said  offi- 
cial plat,  been  sold  and  patented  by  the 
government  as  land  according  to  said  plat.i 

"4.  There  is  no  evidence  upon  the  ground 
that  any  meander  line  of  eaad  Cedar  Island 
lake  was  ever  surveyed  by  said  Howe,  or  any! 
meander  posts  placed  by  him  about  said 
lake,  except  one  where  the  north  line  of  said 
township  encounters  said  lake.  And  the 
outlet  of  said  lake  is  at  a  different  place 
from  that  described  in  said  field  notes  and 
shown  upon  said  official  plat.  After  the 
making  of  the  said  survey  and  plat  and  be- 
fore its  approval,  complunts  touching  the 
accuracy  thereof  were  made  to  the  Commis- 
sioner of  the  General  Land  Office,  but,  on 
the  withdrawal  of  such  complaints,  the  said 
survey  and  plat  were  approi^  , 

"5.  The  land  lying  between  the  actual i 
water  line  of  said  Cedar  Island  lake, 
and  the  meander  line  of  that  lake,  as 
delineated  on  said  official  plat  of  said  town-j 
ship,  comprises  the  land  m  controversy  in| 
this  suit,  and  is  the  same  land  directed  to 
be  surveyed  by  the  Commissioner  of  the 
General  Land  Office  and  referred  to  in  thei 
surveyor's  contract,  which  is  attached  as 
£xhibit  A  to  the  answer  in  this  suit,  being 
therein  described  as  the  public  lands  situ- 
ate in  sees.  2,  3,  4,  9,  10,  and  11,  in  town- 
ship No.  57  N.,  R.  17  W.,  of  the  4th  prin-^ 
cipal  meridian,  lying*between  the  old  mean-* 
der  boundary  of  Cedar  Island  lake,  as  given' 
by  the  original  field  notes  of  Henry  S.' 
Howe,  U.  S.  deputy  surveyor,  approved  by 
the  surveyor  general  of  Minnesota,  Aug.  19, 
1876,  and  the  shore  line  of  said  Cedar  Is- 
land lake.' 

"6.  Prior  to  the  commencement  of  this 
suit  the  United  States  has  sold,  and  by  its 
patents  has  conveyed  to  the  purchaser,  ac- 
cording to  said  official  plat  made  from  said 
Howe  survey,  all  the  land  in  said  township 
57,  as  the  same  appeared  upon  said  plat ;  to 
which  plat  all  of  said  patents  expressly  re- 
fer; it  being  then  and  still  the  only  govern- 
ment plat  of  said  township. 

**7.  The  complainants  are  the  grantees 
and  owners  by  mesne  conveyances  from  the 
patentees  of  the  record  title  to  the  follow- 
ing-described fractional  lots  in  said  town- 
ship, to  wit:  Lots  one  (1),  two  (2),  and 
three  (3),  in  section  two  (2) ;  lots  one  (1) 
and  two  (2),  in  section  three  (3)  ;  lots  one 
(1)    and  eight    (8),  and  portions  of  lots 
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three  (8),  tre  (5),  and  six  (0),  in  section 
four  (4) ;  lots  one  (1),  two  (2),  three  (3), 
and  four  (4),  in  section  nine  (0) ;  lots  one 
(1),  two  (2),  three  (3),  and  four  (4),  in 
section  ten  (10) ;  and  lot  three  (8)  in  sec- 
tion eleven  (11), — being  the  same  lands 
which  are  more  particularly  described  in 
complainants'  bill;  and  each  of  which  frac- 
tional lots  appear  and  are  represented  on 
said  official  plat  as  bounded  by  and  upon 
said  Cedar  Island  lake. 

"8.  So  far  as  appears,  none  of  the  patent- 
ees of  said  lands  had  any  notice  or  Knowl- 
edge of  any  fraud  or  misconduct  on  the 
part  of  said  Howe  in  or  about  the  making 
of  said  survey  and  field  notes,  and  all  were 
purchasers  in  good  faith  of  said  lands. 

"9.  Complainants  purchased  said  frac- 
tional lots  of  land  of  the  patentees  or  their 
grantees  for  the  pine  timber  thereon,  and 
the  convenience  oi  landing  the  same  in  the 
said  Cedar  Island  lake,  to  be  driven  to  the 
place  of  manufacture;  and  before  such  pur- 
chase, in  the  vear  1883,  caused  said  lands 
to  be  explored  and  examined  by  an  expe- 
rienced timber  estimator,  who,  in  making 
such  examination,  used,  as  is  customary  in 
such  cases,  a  oroy  of  said  official  plat  of 
said  township,  which  did  not  have  upon  it 
cjany  statement  of  the  acreage  or  amount  of 
•  land  in  any  of  the  subdivisions;  and  who 
reported  to  the  complainants  his  estimate 
of  the  amount  of  pine  timber  on  said  lands, 
and  i^e  general  character  of  said  land,  and 
the  riparian  character  thereof  as  bounded 
upon  said  Cedar  Island  lake;  but  did  not 
d&cover  or  report  any  fraud  or  error  in  the 
survey  of  said  township,  or  any  error  or 
mistske  in  the  said  official  plat.  And  the 
said  complainants  purchased,  paid  for,  and 
took  conveyances  of  said  lands  in  good 
faith,  and  without  any  notice  or  knowledge 
of  any  such  fraud,  error,  or  mistake. 

"10.  The  other  permanent  lakes  in  said 
township,  not  shown  upon  such  official  plat, 
but  appearing  thereon  as  land,  and  since 
sold  and  patented  bv  the  government  as 
land  according  to  such  official  plat,  include 
areas  equal  to  the  area  of  said  Cedar  Is- 


land lake;  and  portions  of  such  lakes  were 
purchased  l^  complainants  as  land  with 
their  other  purchases  in  said  township. 

"11.  The  surv^  sought  to  bo  restrained 
in  this  suit  was  ordered  by  the  Commission- 
er of  the  General  Land  Office,  upon  the  di- 
rection of  the  Secretary  of  the  Interior,  in 
a  proceeding  instituted  by  certain  settlers 
upon  the  land  in  controversy;  of  which 
proceedings  the  complainants  had  due  no- 
tice, and  in  which  they  appeared."  [103 
Fed.  104.] 

And  the  circuit  court  decreed: 

"That  the  complainants  are  the  grantees 
and  owners,  by  mesne  conveyances  from  the 
patentees,  of  the  title  of  record  and,  in  fact» 
to  the  followinc^-described  fractional  lota, 
situate  in  townsnip  fifty-seven  (57)  norUi, 
range  seventeen  ( 17 )  west,  in  the  county  of 
St.  Louis,  state  of  Minnesota,  to  wit:** 
[Here  follows  description  of  lots.]  "being 
the  same  lands  which  are  more  particularly 
described  in  the  complniDonts'  bill  of  com- 
plaint herein;  and  that  said  above-de- 
scribed fractional  lota  extend  to,  and  are 
bounded  by  and  upon,  the  actual  waters  of 
Cedar  Island  lake. 

"It  is  further  ordered,  adjudged,  and  da- 
creed  that  the  defendants  have  no  jurisdio- 
tion  or  authority  to  meddle  with  said  lands, 
or  to  make  the  survey  complained  of  in  the 
bill  of  complaint  herein;  and 

"It  is  further  ordered,  adjudged,  and  ds-S 
creed  that  the*  injunction  heretofore  issued* 
in  this  cause  be,  and  the  same  is  hersfay, 
made  perpetual;  and  that  the  said  defend- 
ants and  their  successors,  representatives, 
and  assigns  be,  and  they  are  hereby,  se 
ally  and  perpetually  restrained  and 
joined  from  surveying,  or  causing  to  be  i 
veyed,  the  lands  hereinbefore  described,  or 
any  part  thereof."    And  for  costs. 

Appeal  was  then  taken  to  the  circuit 
court  of  appeals  and  the  decree  affirmed. 
48  C.  C.  A.  399,  109  Fed.  354.  Thereupon 
the  case  was  brought  to  this  court. 

The  following  <&awinff,  taken  from  peti- 
tioners' brief 9  sufficienUy  illustrates  thft 
situations 
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AMtistani  Attorney  Gmieral  Ytm  Devan- 
fmr  and  Me99r$.  Joseph  R,  Webster  and  John 
JL  Van  Derlip  for  appellanta. 

Messrs.  M.  H.  Stanford,  Benton 
SEaneliett*  and  S.  D.  huckett  for  appellees. 


•  *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  bill  prayed  for  injunction  and  the  es- 
tablishment of  the  boundaries  of  complain- 
ants' lands.  Tlie  decree  panted  a  perpetual 
injunction,  and,  describing  the  fractional 
lots,  adjudged  that  they  "extend  to  and  are 
bounded  by  and  upon  the  actual  waters  of 
Cedar  Island  lake."  The  deflection  of  the 
lines  required  l^  the  decree  is  indicated  on 
the  dia^^um. 

Sections  2395,  2396,  and  2397  of  the  Re- 
▼ised  Statutes  (U.  S.  Comp.  Stat  1901,  pp. 
1471,  1473),  specify  the  manner  of  making 
surveys  of  ]public  lands,  and  prescribe  the 
rules  by  which  the  form  and  boundaries  of 
the  tracts  are  determined.  In  this  case  no 
survey  was  in  fact  made,  no  meander  line 
gwas  in  fact  nin,  and  no  body  of  water  in 

•  faet^existed  near  the  false  meander  line  in- 
dicated. The  line  purporting  to  delimit  the 
lake  was  from  one  mile  to  a  quarter  of  a 
mile  from  the  lake,  and  ran  over  high  agri- 
eultural  land,  covered  with  ancient  trees, 
which  could  not  have  grown  in  water.  The 
^eory  of  the  decree  is  that  the  government 
Is  estopped  by  the  pretended  survey  and 
plat  to  deny  that  these  lots  were  bounded 
by  the  lake. 

The  Land  Department  must  necessarily 
consider  and  aetermine  what  are  public 
lands,  what  lands  have  been  eurv^ed,  what 
•re  to  be  surv^^,  what  have  been  disposed 
ol,  what  remain  to  be  disposed  of,  and  what 
are  reserved.  The  Department  has  held 
that  the  land  lying  between  the  alleged  me- 
ander line  and  the  lake,  some  1,200  acres, 
is  government  land,  and  has  ordered  it  to 
be  surveyed.  Re  Bums,  20  Land  Dec.  28, 
£95,  23  LAnd  Dec.  430.  The  execution  of 
that  order  was  restrained  by  the  prelimi- 
narv  injunction  herein,  and  that  has  been 
made  perpetual  by  the  decree. 

We  are  confronted  on  the  threshold  with 
two  objections  to  the  maintenance  of  this 
bill;  namely,  the  want  of  jurisdiction  in 
equity,  and  the  want  of  jurisdiction  thus  to 
interfere  with  executive  administration. 

Equity  jurisdiction  was  invoked  on  the 

rund  of  lack  of  adequate  remedy  at  law, 
that  irreparable  injury  in  the  destruc- 
tion of  timber  and  exposure  to  Are  by  the 
survey,  and  multiplicity  of  suits,  were 
threatened. 

In  our  opinion  complainants  failed  to 
make  out  a  case  of  liability  to  irreparable 
injury.  The  township  was  reaurveyed  by  a 
county  surveyor  in  1893;  defendant  Cros- 
well  has  made  surveys  in  the  township,  lo- 
cating the  actual  meanders  of  the  lake ;  and 
he  testified  that  this  survey  could  be  made 
by  him  "without  any  material  injury  to  the 
soil  or  timber;"  and  that  he  would  not 
•*have  to  cut  very  much  valuable  timber." 
If  complainants,  as  owners  of  the  869.38 
acres  contained  in  their  fractional  lots,  be- 


came, through  that  ownership,  owners  of 
the  1,202  acres  lying  between  those  lots  and 
the  lake,  the  nroposed  survey  would  be  but 
a  fugitive  and  temporary  trespass,  lacking 
the  elements  of  irreparable  mischief,  and  <» 
such  long  continuance  as  to  become  a  nui- 
sance. 2 
*And  bUls  of  peace  wUl  not  Ue  where  the* 
legal  remedy  is  otherwise  adequate,  and 
where  the  persons  directly  interested  are 
not  made  parties,  are  not  numerous,  and  as- 
sert separate  and  independent  righta  Hale 
V.  AUison,  188  U.  S.  50,  ante,  p.  244,  23 
Sup.  Ct  Rep.  244;  Oruickshahk  v.  Bidtoell, 
176  U.  S.  73,  44  L.  ed.  377,  20  Sup.  Ct.  Rep. 
280. 

But,  in  the  next  place,  was  the  circuit 
court  justified  in  thus  arresting  the  action 
of  the  Land  Department  in  proceeding  with 
a  survey  under  the  circumstances?  In  oth- 
er words.  Can  the  Land  Department  be 
stayed  in  the  discharge  of  a  duty,  not  min- 
isterial, but  involving  the  exercise  of  judg- 
ment and  discretion,  on  the  ground  that  its 
jurisdiction  has  been  lost  b^  estoppel  f 
We  do  not  think  so,  and  hold  that  com- 
plainants'  contention  that  they  are  entitied 
to  bound  upon  the  lake  involves  a  legal 
right,  which  cannot  be  properly  passed  on 
until  after  the  Department  has  acted. 

Having  participated  in  the  proceedings 
before  the  Departeoent,  complainants,  after 
survey  was  ordered,  obtained  this  injuno- 
tion  against  further  administrative  action, 
on  the  ground  of  absolute  want  of  power, 
and  not  of  error  in  its  exerdse. 

The  administration  of  the  public  lands  is 
vested  in  the  Land  DejMirtment,  and  its 
power  in  that  regard  cannot  be  devested  by 
the  fraudulent  action  of  a  subordinate  ofil- 
cer,  outside  of  his  authority,  and  in  viola- 
tion of  the  statute.  Whiteside  v.  United 
States,  93  U.  S.  247,  23  L.  ed.  882;  Moffat 
V.  United  States,  112  U.  S.  24,  28  L.  ed. 
623,  5  Sup.  Ct  Rep.  10;  Hume  v.  United 
States,  132  U.  S.  406,  414,  33  L.  ed.  398, 
396,  10  Sup.  Ct  Rep.  134.  The  courts  can 
neither  correct  nor  make  surveys.  The 
power  to  do  so  is  reposed  in  the  political  de- 
partment of  the  government,  and  the  Land 
Department,  charged  witii  the  duty  of  sur- 
veying the  public  domain,  must  primarily 
determine  what  are  public  lands  subject  to 
survey  and  disposal  under  the  public  land 
laws.  Possessed  of  the  power,  in  general, 
its  exercise  of  jurisdiction  cannot  be  ques- 
tioned by  the  courts  before  it  has  taken  fi- 
nal action.  Brown  v.  Hitohcook,  173  U.  S. 
473,  43  L.  ed.  772,  19  Sup.  Ot  Rep.  486. 

In  Litchfield  v.  The  Reg%ster  d  Receiver, 
9  Wall.  576,  sub  nom.  Litchfield  v.  Rich- 
ards, 19  L.  ed.  681,  Litchfield  sought  an  in- 
junction to  restrain  the  register  and  receiv- 
er of  the  United  States  land  office  at  Fort 
Dodge,  Iowa,  from  entertaining  and  acting 
upon  applications  made  to  them  to  prove 
pre-emptions  to  certain  lands  which  layS 
within  the*land  district  for  which  they  were* 
respectively  register  and  receiver.  The  bill 
averred  that  complainant  was  the  legal 
owner  of  the  lands;  that  they  were  not  pub- 
lic lands,  and  were  in  no  manner  subje<&  to 
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sale  or  pre-«mption  by  the  goyenunent  or 
its  officera.  The  bill  waa  dianissed  for 
want  of  jurisdiction  in  equity,  and  this 
court  afnrmed  the  decree.  Mr.  Justice  Mil- 
ler said:  "The  principle  has  been  so  re- 
Seatedly  decided  m  this  court,  that  the  iu- 
iciary  cannot  interfere,  either  by  mandap 
mus  or  injunction,  with  executive  oflSoera 
such  as  the  respondents  here,  in  the  dis- 
charge of  their  official  duties,  unless  those 
duties  are  of  a  character  purely  ministerial, 
and  involving  no  exercise  of  judgment  or 
discretion,  that  it  would  seem  to  he  useless 
to  repeat  it  here."  Oaines  ▼.  Thompson,  7 
Wall.  347,  19  L.  ed.  62;  The  Secretary  v. 
McGarrahan,  9  Wall.  298,  sub  nom.  Cow  v. 
UtUied  Btatea  em  rel.  McOarrahan,  19  L. 
•d.  579. 

It  was  held  that  the  fact  that  complain- 
ant assei-ted  himself  to  be  the  owner  of  the 
'tract  of  land  which  the  officers  were  treat- 
ing as  public  lands  did  not  take  the  case  out 
of  that  rule,  where  it  was  the  duiy  of  these 
officers  to  determine,  upon  all  the  facts  be- 
fore them,  whether  the  land  was  open  to 
pre-emption  or  sale;  and,  further,  that  if 
the  court  could  entertain  jurisdiction,  the 
i  persons  asserting  the  right  of  pre-emption 
:would  be  necessaj^  parties  to  the  suit. 

Mr.  Justice  Miller  further  said:  "After 
;the  land  officers  shall  have  disposed  of  the 
question,  if  any  legal  right  of  plaintiff  has 
;been  invaded,  he  may  seek  rearess  in  the 
courts.  He  insists  that  he  now  has  the  le- 
gal title.  If  the  Land  Department  finally 
decides  in  his  favor,  he  is  not  injured.  If 
they  give  patents  to  the  applicants  for  pre- 
emption, tne  courts  can  then,  in  an  appro- 
priate proceeding,  determine  who  has  the 
better  title  or  right" 

,  And:  "It  appears  on  its  face,  that  the 
register  and  receiver  have  no  real  interest 
in  the  matter,  but  that  persons  not  named 
are  asserting  before  them  the  legal  right  to 
pre-empt  these  lands.  These  persons  are 
the  real  parties  whose  interests  are  to  be 
affected,  and  whose  claim  of  right  is  ad- 
verse to  plaintiff.  If  the  court  should  bear 
the  case,  and  enjoin  perpetually  the  register 
and  receiver  from  entertaining  their  appli- 
S  cations,  they  have  no  further  remedy. 
*  Tliat  is  the  initial  point  of  ^establishinff 
their  right,  and  in  this  mode  a  valuable  and 
zecognized  right  may  be  wholly  defeated  and 
destroyed,  without  the  possibility  of  a  hear- 
ing on  the  part  of  the  party  interested. 
This  is  not  a  case  in  which  the  land  officers 
represent  these  claimants.  They  have  no 
such  duty  to  perform." 

The  case  has  been  frequently  cited,  and 
in,  among  others,  Carrick  v.  Lamar,  116  U. 
S.  423,  sub  nom.  United  States  ex  rel.  Car* 
rick  v.  Lamar,  29  L.  ed.  077,  6  Sup.  Ct.  Rep. 
424, — an  application  to  the  supreme  court  of 
the  District  of  Columbia  for  a  mandamus 
to  the  Secretary  of  the  Interior  to  order  the 
survey  of  an  island  in  the  Mississippi  river, 
opposite  the  city  of  St.  Louis,  by  an  alleged 
settler  thereon,  who  averred  that  he  had 
applied  to  the  Department  for  a  survey  of 
the  island,  so  that  it  might  be  brought  into 
the  market,  and  that,  on  the  hearing  of  the 


application,  the  My  contended  that  the  is- 
land had  been  surveved  and  set  apart  to  it» 
under  certain  acts  of  Congress,  which  he  de- 
nied, because,  as  he  insisted,  the  island  sur- 
veyed was  theo  located  above  this  island* 
The  court  refused  to  grant  the  writ,  and  its 
judgment  was  affirmed,  this  court  holding 
thai  the  question  how  far  the  title  of  the 
city  to  the  island  was  affected  by  its  being 
carried  down  river  bv  the  action  of  the  cur- 
rent required  consiaeration  and  judgment 
on  the  part  of  the  Secretary. 

Noble  V.  Union  River  Logging  B.  Oo.  147 
U.  S.  166,  37  L.  ed.  123,  13  Sup.  Ct.  Rep. 
271,  is  not  to  the  contrary,  for  that  was  a 
case  where  the  executive  department  had 
confessedly  finally  acted,  and  then  attempt- 
ed to  resume  jurisdiction,  and  an  injuno- 
tion  was  sustained.  But  the  sovernment 
raised  no  point  as  to  the  form  of  the  reme- 
dy; deprivation  of  a  vested  legal  right  of 
Sroperty,  acquired  before  any  suggestion 
tiat  it  could  be  taken  away,  was  threat- 
ened; and  it  appeared  that  the  only  remedy 
was  through  equity  interposition.  Cruich' 
shank  v.  BtdweU,  176  U.  S.  73,  80,  44  L.  ed. 
377,  380,  20  Sup.  Ct.  Rep.  280.  In  thU 
case,  whether  the  lands  Iving  between  the 
allttrad  meander  line  and  the  lake  were  pob- 
lie  lands  or  not  was  for  the  Land  Depart- 
ment to  determine  in  the  first  instancei 
and,  if  error  was  committed,  this  is  not  the 
wav  to  correct  it. 

In  our  judgment  the  circuit  oourt  should 
not  have  taken  jurisdiction,  and  therefore 
the- 

Decree  of  the  Cireuit  Court  of  Appeals  is 
reversed;  the  decree  of  the  Circuit  Court  is 
also  reversed,  and  the  cause  remanded  to 
that  court,  with  a  direction  to  dismiss  Urn 
bill. 

(189  U.  S.  71) 
UNION  ft  PLANTERS'  BANK  OF  MEBC* 
PHIS,  JLppt,, 

V, 

CITY  OF  MEMPHIS  and  John  H.  Alsap, 
Triistee.     (No.  67) 


UNION  ft  PLANTERS'  BANK  OF  MEM- 
PHIS, Appt., 

V. 

CITY  OF  MEMPHIS.     (No.  221) 

Jurisdiction  of  circuit  court  of  appeaU — ef* 
feet  of  state  judgment  aa  res  judicatOf^* 
question  of  local  law, 

1.  A  decree  of  the  circuit  court  of  appeals  af- 
firming a  jadgment  of  a  circuit  court  In  a 
cause  in  which  the  latter's  jurisdiction  de- 
pended on  the  sole  ground  that  the  cause  of 
action  arose  under  the  Federal  Constitution 
will,  on  appeal  to  the  Supreme  Court  of  the 
United  States,  be  reversed  for  the  lack  of 
Jurisdiction  In  the  dreult  court  of  appeals 
to  review  the  circuit  oourt  judgment. 

2.  A  judgment  of  a  state  court  sustaining  the 
exemption  claimed  by  a  bank,  under  its  char- 
ter, from  municipal  taxation  on  its  capital 
stock,  which,  under  the  local  law  of  the 
state,  is  only  re$  judicata  in  respect  to  the 
identical  taxes  litigated  In  the  suit,  can  be 
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accorded  bo  greater  elHcacy  In  tbe  Federal 
ooofta 

[Noo.  67,  221.] 

Bubmitted  March  20,  1909.    Deoided  April 
13,  1903. 

APPEAL  from  the  Gircnit  Court  of  the 
United  States  for  the  Western  District 
of  Tennessee  to  review  a  judgment  denving 
the  claim  of  a  bcuik  to  exemption  from 
municipal  taxes  under  its  charter.  Af* 
firmed. 

Also  an  appeal  from  the  United  States 
Circuit  Court  of  Appeals  for  i^e  Sixth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Western 
District  of  Tennessee  denying  the  claim  of 
a  bank  to  exemption  from  municipal  taxes 
under  its  charter.  Reversed,  with  direc- 
tions to  dismiss  the  appeal  from,  and  writ 
of  error  to,  the  Circuit  Court. 

See  case  number  221  below,  49  C.  C.  A. 
465,  111  Fed.  561. 

g     Statement  by  Mr.  Chief  Justice  Fmllert 

•  *  Tbe  Union  &  Planters'  Bank  of  Memphis 
was  incorporated  under  a  charter  granted 
by  the  general  assembly  or  the  state  of  Ten- 
nessee in  1858,  which  contained  the  follow- 
ing provision:  "That  said  company  shall 
pay  an  annual  tax  of  i  of  1  per  cent  on 
each  share  of  stock  subscribed,  which  shall 
be  in  lieu  of  all  other  taxes."  The  corpo- 
ration was  located  in  the  city  of  Memphis, 
Shelby  county,  Tennessee,  and  that  city, 
pursuant  to  an  act  of  the  legislature  of  Ten- 
nessee, assessed  an  ad  valorem  tax  for  the 
year  1899,  for  municipal  purposes,  on  the 
eapital  stock  of  the  bank.  The  bank  there- 
upon filed  its  bill  in  the  circuit  court  of  tiie 
United  States  for  the  western  division  of 
the  western  district  of  Tennessee,  in  which 
it  was  alleged  that  the  law  under  which  the 
assessment  was  made  impaired  the  obliga- 
tion of  the  contract  created  by  the  above- 
ouoted  clause  of  the  diarter.  The  bill  fur- 
ther averred  that  in  a  former  litigation  be- 
tween the  bank  and  the  ci^,  wherein  it 
was  sought  to  enforce  a  municipal  assess- 
ment of  taxes  on  the  capital  stock  of  the 
bank  for  the  years  1888,  1889,  and  1890,  it 
was  adjudged  by  the  supreme  court  of  Ten- 
nessee that,  by  the  provision  aforesaid,  the 
capital  stock  of  the  corporation  was  exempt 
from  all  general  taxation.  The  record  and 
judgment  in  that  suit  were  set  out  in  full, 
and  pleaded  as  a  final  judicial  determina- 
tion of  the  bank's  exemption  from  the  pay- 
ment of  ad  valorem  taxes  on  its  capital 
stock;  and  it  was  averred  that  the  judg- 
ment so  pleaded  was  based  on  the  identical 
claim  of  exemption  now  asserted,  and  on 
identically  the  same  facts  and  conditions 
under  which  this  assessment  was  made. 

The  prayer  was  that  the  assessment  be 
cancelea,  and  complainant  be  declared  to  be 
exempt  from  the  payment  to  the  city  of  ad 
g  valorem  taxes  on  its  capital  stock. 

•  *  Defendants  demurred,  and  the  demurrer 
was  sustained  and  the  Mil  dismissed,  No- 


vember 6,  1900,  whereupon  complainant 
prayed  and  perfected  an  appeal  to,  and  also 
took  a  writ  of  error  from,  the  United  States 
circuit  court  of  appeals  for  the  sixth  cir- 
cuit, and  the  case  was  docketed  there  on  or 
about  November  27,  1900. 
On     February    11,      1901,     complainant 

S rayed,  and  was  granted  an  appeal  from  the 
ecree  of  the  circuit  court  directly  to  this 
court,  the  record  was  filed  here,  March  23, 

1901,  and  the  case  is  now  No.  67. 

The  case  in  the  circuit  court  of  appeals 
was  heard  June  10,  1901,  and  the  decree  be- 
low was  affirmed  October  21,  1901.  49  C. 
C.  A.  455,  111  Fed.  661.  Thereupon  com- 
plainant, appellant  in  that  court,  prosecuted 
an  appeal  from  its  decree  to  this  court,  and 
the   case   was  docketed   here  January    18, 

1902,  and  is  now  No.  221. 

Both  cases  were  submitted,  as  one  case^ 
on  printed  briefs. 

Messrs.  William  H.  Oarroll  and  Tim 
E.  Cooper  for  appellant. 

Messrs.  I*iike  E.  WrisHt  and  John  H. 
Wathins  for  appellees. 

Mr.  Chief  Justice  Fidler  delivered  the 
opinion  of  the  court: 

Diversity  of  citizenship  did  not  exist,  and 
the  jurisdiction  of  the  circuit  court  rested 
solely  on  the  ground  that  the  cause  of  a<y 
tion  arose  under  the  Constitution  of  the 
United  States.  The  appeal  lay  directly  to 
this  court  under  S  5  of  the  judiciary  act  of 
March  3,  1891  (26  Stat  at  L.  826,  chap. 
517,  U.  S.  Comp.  Stat  1901,  p.  547),  and 
not  to  the  circuit  court  of  appeals.  Amer* 
ican  Sugar  Ref.  Co.  r.New  Orleans,  181  U. 
S.  277,  45  L.  ed.  859,  21  Sup.  Ct  Rep.  646. 
Nevertheless,  an  appeal  having  been  prose- 
cuted to  the  latter  court,  and  having  there 
gone  to  decree,  an  appeal  was  allowed  to 
this  court  because  the  judgment  was  not 
made  final  in  that  court  by  §  6  of  the  act 
But  the  case  being  here,  and  the  iurisdie-JJI 
tion  of  the  circuit  court  having*  depended* 
on  the  sole  ground  that  it  arose  under  the 
Constitution,  we  are  constrained  to  reverse 
the  decree  of  the  circuit  court  of  appeals^ 
not  on  the  merits,  but  l^  reason  of  the  want 
of  jurisdiction  in  that  court  If  this  were 
not  so,  the  risht  to  two  appeals  would  exist 
in  every  similar  case,  notwithstanding,  as 
we  have  repeatedly  held,  that  such  was  not 
the  intention  of  the  act  Bohi/nson  v.  Cold- 
tcell,  165  U.  S.  359,  41  L.  ed.  745,  17  Sup. 
Ct  Rep.  343;  Loeh  v.  Columbia  Twp.  179 
U.  S.  472,  45  L.  ed.  280,  21  Sup.  Ct.  Rep. 
174;  American  Sugar  Ref.  Co.  v.  New  Or- 
leans, 181  U.  S.  277,  45  L.  ed.  859,  21  Sup. 
Ct.  Rep.  646. 

In  PuUman's  Palace  Car  Co.  v.  Central 
Transp.  Co.  171  U.  S.  138,  43  L.  ed.  108,  18 
Sup.  Ct.  Rep.  808,  an  appeal  was  taken  to 
this  court  and  also  to  the  circuit  court  of 
appeals,  and  a  motion  was  made  in  each 
court  to  dismiss  the  appeal,  whereupon,  by 
reason  of  the  circumstances,  we  granted  a 
writ  of  certiorari,  and  brought  up  the  rec- 
ord from  the  latter  court  before  it  had  pro- 
ceeded to  decree.    The  question  as  to  which 
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wms  tlM  correct  ronto  to  receh  this  court 
became  immaterial,  and  we  disposed  of  the 
ease  on  its  merits.  But  in  the  present  case 
the  circuit  court  of  appeals  urent  to  decree, 
and  we  are  obliged  to  aeal  with  the  appeal 
therefrom,  in  doing  which  the  jurisdiction 
of  that  court  necessarily  comes  under  re- 
view. 

The  questions  on  the  merits  are,  howerer, 
presented  for  disposition  on  the  direct  ap- 
peal from  the  circuit  court. 

In  Shelby  County  v.  Union  S  Planter^ 
Bank  (1895)  161  U.  S.  149,  40  L.  ed.  650, 
16  Sup.  Ct.  Rep.  658,  it  was  decided  that 
the  capital  stock  of  the  bank  was  not  ex- 
empt from  ad  valorem  taxation  by  the  pro- 
vision of  the  charter  in  question,  and  was 
liable  to  be  taxed  as  the  state  might  deter- 
mine. Bank  of  Commeroe  v.  Tennessee  use 
of  Memphis,  161  U.  S.  134,  40  L.  ed.  645, 
16  Sup.  Ct.  Rep.  456. 

But  the  bank  objects  that,  notwithstand- 
ing this  court  has  thus  held  that  the  ex- 
emption asserted  does  not  exist,  it  must, 
neverthebss,  be  recognized  in  this  case  as 
existing,  because  it  was  so  determined  by 
the  judgment  pleaded  as  res  judicata.  The 
judgment  thus  relied  on  as  a  bar  to  this 
assessment  is  reported  in  Memphis  v.  Union 
d  Planters'  Bank  (1892)  91  Tenn.  546,  19 
S.  W.  758,  which  involved  the  assessment  of 
municipal  taxes  for  the  years  1887  to  1891 
inclusive,  on  the  capital  stock  of  the  bank, 
g  and  a  privilege  tax  for  the  years  1889,  1890, 
•  and  1891.  *The  supreme  court  of  Tennessee 
there  held,  in  deference  to  the  supposed 
scope  of  the  decisions  of  this  court  in  Far' 
rington  v.  Tennessee  (1877)  95  U.  S.  079, 
84  li.  ed.  658,  and  in  Bank  of  Commeroe  v. 
Tennessee  (1881)  104  U.  S,  493,  26  L.  ed. 
810,  that  the  bank  was  exempted  by  the 
charter  from  being  assessed  by  the  state, 
county,  or  municipality  for  any  taxes  ex- 
cept as  specified. 

In  Union  d  Planters^  Bank  v.  Memphds 
(1898)  101  Tenn.  154,  46  S.  W.  557,  the 
conclusion  announced  in  Shelby  County  v. 
Union  do  Planters*  Ba/nk,  161  U.  S.  149,  40 
L.  ed.  650,  16  Sup.  Ct.  Rep.  558,  was  fol- 
lowed, and  it  was  neld  to  be  the  settled  rule 
in  Tennessee  that  the  plea  of  res  judicata 
is  onl^  applicable  to  the  taxes  actually  in 
litigation,  and  is  not  conclusive  in  respect 
to  taxes  assessed  for  other  and  subsequent 
years.  State  v.  Bank  of  Commeroe,  96 
linn.  231,  31  S.  W.  993. 

As  the  judgment  relied  on  as  res  judicata 
was  not  so  regarded  in  Shelby  County  v. 
Union  d  Planters*  Ba/nk,  it  could  not  be 
properly  so  regarded  in  the  present  case; 
but,  apart  from  that,  it  is  enough  that  in 
Tennessee  the  doctrine  of  res  judicata  is 
not  applicable  to  taxes  for  years  other  than 
those  under  consideration  in  the  particular 
case,  inasmuch  as  what  effect  a  judgment  of 
a  state  court  shall  have  as  res  judicata  is  a 
question  of  state  or  local  law,  and  the  taxes 
involved  in  this  suit  are  taxes  for  years 
other  than  those  involved  in  Uie  prior  ad- 
judication. Phasnia  F,  d  if.  Ins,  Co,  v. 
Tennessee,  161  U.  S.  174«  40  L.  ed.  060,  16 
Sup.  Ct.  Rep.  471. 


In  yew  Orieams  ▼.  OUkmntT  Bank,  167  U. 
S.  371,  42  L.  ed.  202,  17  Sup.  Ct.  Rsp.  905, 
referred  to  by  appellant's  counsel,  no  claim 
was  made  that  the  judgment  relied  on  would 
not  have  been  res  judicata  in  the  stats 
courts,  and  attention  was  particnlarl^ 
called  to  the  fact  that  the  rule  in  Louisiana 
was  in  accord  with  the  conception  of  res 
judicata  expounded  in  that  case. 

As  the  judgment  pleaded  had  no  force  or 
effect  in  the  Tennessee  state  courts  other 
than  as  a  bar  to  the  identical  taxes  litiga^ 
ed  in  the  suit,  the  courts  of  the  United 
States  can  accord  it  no  greater  efficacy. 
Cooper  V.  Hewell^  173  U.  S.  666,  43  L.  ed« 
808,  19  Sup.  Ct.  Rep.  506;  Metcalf  r. 
Watertown,  153  U.  S.  67l,  38  L.  ed.  861,  14 
Sup.  Ct  Rep.  947;  Chicago  d  A,  R.  Co,  v. 
Wiggins  Ferry  Co,  108  U.  S.  18,  27  L.  ed. 
636,  1  Slip.  Ct  Rep.  614,  617 ;  Rev.  Stat  I 
905  (U.  a  Comp.  Stat.  1901,  p.  677). 

The  litigation  over  the  alleged  exemption 
has  been  protracted,  and  many  dedsioni 
have  been  rendered  in  this  court  and  in  the 
highest  tribunal  of  Tennessee  in  respect  of!: 
it.  They  aiiPreviewed  by  Lurton,  J.,  in  the* 
circuit  court  of  appeals,  49  0.  C.  A.  465,  111 
Fed.  561. 

Decree  of  the  Circuit  Court  in  Vo,  (Tf  of- 
firmed. 

Decree  of  the  Circuit  Court  of  Appeals  ifft 
No,  221  reversed,  with  a  direction  to  dis- 
miss Uie  appeal  and  writ  of  error. 


(189  U.  &  391) 
UNITED  STATES,  Plff.  in  Btr^ 

MISSION  ROCK  COMPANY. 

Waters — control  of  state  over  tide  Utnds-^ 
right  to  convey  free  from  easement-^* 
naval  reservationr-^'Construction  of  Presi- 
dent's order, 

1.  The  state  of  California  has  the  right  to  coa* 
▼ey  its  title  to  tide  lands  contlflraons  to.  and 
immediately  smronndlnir*  certain  Islands  In 
the  hay  of  San  Francisco,  free  from  any 
easement  appurtenant  to  such  Islanda 

2.  The  order  of  the  President  of  Jannary  18, 
1899,  reserving  for  naval  parposes  "Mission 
Island  and  the  small  Island  sontheast  there> 
of  in  the  hay  of  San  Francisco,  cannot  be 
construed  as  an  appropriation  for  snch  pur* 
poses  of  the  surrounding  tide  land,  which 
had  been  reclaimed  by  a  grantee  from  the 
state  of  California,  and  upon  whidi  had  been 
erected  extensive  warehouses  and  wharves. 

[No.  198.1 

Argued  Manh  11,  1909,    Decided  April  IS, 
1909. 

TN  ERROR  to  the  United  States  Cireoit 
X  Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judcment  reversinff  a  ludgment 
of  the  Circuit  Court  for  the  mrthem  Dis- 
trict of  California  in  favor  of  the  United 
States  in  an  action  of  ejectment,  and  re- 
manding the  cause,  with  instructions  to  en- 
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tar  Jndgaumt  for  tlie  recorery  of  a  portion 
only  of  the  property  sued  for.    Affirmed. 

See  same  case  below,  48  a  a  A.  641,  100 
FecL  763. 


g     Statement  by  Mr.  Jnstioe  MoKennmt 

•  *  Ejectment  brought  in  the  circuit  court  of 
the  United  States,  ninth  circuit,  northern 
district  of  California,  by  the  United  States 
against  the  California  Dry  Dock  Company. 
Pending  the  hearing,  the  latter  company 
sold  and  transferred  its  title  to  the  Mission 
Rock  Company,  a  corporation,  which  there- 
upon entered  into  possession  of  the  proper- 
ly. By  stipulation  the  Mission  Kock  Com- 
pany was  substituted  as  defendant,  and  an 
amended  and  supplemental  complaint  was 
Hied. 

The  property  sued  for  was  desoribed  by 
metes  and  bounds,  and,  it  was  alleged,  con- 
stituted a  '^ract  of  land,  being  a  square,  in- 
cluding the  rock  known  as  Mission  rock, 
and  containing  14.69  acres,  more  or  less, 
and  being  a  fractional  part  of  the  westerly 
half  of  section  11,  township  2  south,  range 
5  west,  Mount  Diablo  base  and  meridian." 
Damaees  and  rents  and  profits  were  also 
prayed,  in  the  sum  of  $355,000. 

By  consent  the  case  was  tried  by  the 
court,  and  its  findings,  as  far  as  material, 
are  as  follows: 

"  II.  At  the  date  of  the  admission  of  the 
state  of  California  into  the  Union,  the  prem^ 
ises  sued  for  consisted  of  two  rocks  or  is- 
lands adjacent  to  one  another  and  project- 
ing above  the  plane  of  ordinary  high  water 
in  the  bay  of  San  Francisco,  the  larger  of 
which  rose  to  a  height  of  more  than  20  and 
less  than  40  feet  abore  such  high  water. 
Also  of  other  lands  contiguous  thereto  and 
surrounding  said  rocks  or  islands,  which 
were  completely  submerged  and  oyer  which 
the  daily  tides  continuously  flowed  and 
ebbed.  The  rocks  or  islands  referred  to  are 
laid  down  on  the  chart  in  this  cause,  and 
marked  Exhibit  'A.' 
2  'III.  The  areas  of  these  rocks  or  islands 
S  above  ordinary  high-water  mark  at  the  time 

*  of  the  admission  of  the  state  of  ^California 
into  the  Union  were  as  follows:  The  one 
on  the  chart  called  'Mission  rock"  had  an 
area  of  fourteen  one-hundredths  (14-100) 
of  an  acre;  the  other  had  an  area  of  one 
one-hundredth  (1-100)  of  an  acre.  These 
rocks  or  islands  rose  abruptly  out  of  the 
bay  of  San  Francisco.  Their  sides  to  the 
extent  that  they  were  covered  and  uncov- 
ered by  the  flow  and  ebb  of  the  tide  varied 
from  10  to  25  feet,  depending  on  their 
steepness.  Both  rodcs  were  banren,  without 
soil  or  water,  and  were  of  no  value  for  pur- 
poses agricultural  or  mineral.  They  lay  at 
a  distance  of  about  half  a  mile  of  the  then 
shore  line  of  that  part  of  the  bay  upon 
which  the  city  of  San  Francisco  fronted. 
Navigable  water  divided  and  still  divides 
the  lands  sued  for  from  the  mainland,  and 
surrounded  and  now  surrounds  them. 

"IV.  The  lands  described  in  the  com- 
plaint were  not,  at  the  date  of  the  admis- 
sion of  the  state  of  California  into  the 
Union,  within  the  boundaries  of  any  valid 


private  or  pueblo  grant  of  lands  of  the 
Spanish  or  Mexican  govemmenta 

"V.  No  approved  plat  of  the  exterior 
limits  of  the  city  of  San  Francisco,  as  pro- 
vided by  the  terms  of  S  5  of  the  act  of  July 
1,  1864  (13  Stat.  332),  has  been  filed  or 
rendered  to  the  General  Land  Office  of  the 
United  States,  or  of  the  state  of  California. 
The  lands  sued  for  in  this  action  are  within 
such  exterior  limits. 

"VI.  On  the  13th  dav  of  January,  1899, 
the  President  of  the  United  States,  purport* 
ing  to  act  in  conformity  with  the  act  of 
July  1,  1864,  already  referred  to,  issued  the 
following  <M:der: 

"  'Executive  Mansion,  Januarr  13,  1890. 
"  'It  is  hereby  ordered  that  the  Mission  is* 
land  and  the  small  island  southeast  thereof  , 
designated  on  the  official  plat  on  file  in  the 
General  Land  Office,  approved  October  12, 
1808,  as  lots  1  and  2  of  section  11,  town« 
ship  2  eouth,  range  5  west,  Mount  Diablo 
meridian,  Califorma^  containing,  according 
to  the  plat^  fourteen  one-hundredths  of  an 
acre  and  one  one-hundredth  of  an  acre,  re> 
vdy,   be,   and   they   are   hereby,   de- 


clared as  permanently  reserved  for  naval 
purposes.  William  McKinley.'    ^ 

*  "VIL  On  the  day  of  March,  1864,* 

the  United  States  surveyor  general  for  the 
state  of  California  extended  the  public  sur- 
vey so  as  to  comprehend  and  indude  tho 
rocks  or  islands  and  the  lands  in  contro- 
versy in  the  present  suit. 

"VIII.  On  April  4,  1870,  the  mvemor 
of  the  state  of  California  approved  an  aofe 
of  the  legislature  of  the  state  entitled,  'An 
Act  to  P:*ovide  for  the  Sale  and  Convey- 
ance of  Certain  Submerged  Lands  in  tho 
City  sjsd  County  of  San  Francisco  to  Henry 
B.  Tichenor,'  which  act  as  printed  in  the 
statutes  of  California  for  the  years  1870, 
1871,  at  page  801,  is  hereby  referred  to  and 
made  part  hereof." 

"The  lands  herein  described  include  tho 
lands  sued  for  in  this  action. 

"  On  the  11th  day  of  July,  1872,  the  state 
of  California,  in  conformity  with  said  act, 
issued  its  patent  for  the  said  lands  to  said 
Henry  B.  Tichenor,  purporting  to  conv^ 
the  same  to  him.  Said  patent  was  duly  re- 
corded in  liber  1  of  Records  of  Patents, 
page  66. 

"After  execution  of  the  said  patent,  tho 
said  IHchenor  executed  and  delivered  a  deed 
of  grant,  bargain,  and  sale,  dated  May  1, 
1878,  purporting  to  convey  the  said  lands  to 
the  California  Dry  Dock  Company,  which 
thereafter,  on  the  6th  day  of  June,  1900, 
executed  and  delivered  to  the  Mission  Rock 
Company,  the  defendant,  a  like  deed  to  the 
said  lands.  The  last-named  company  hao 
not,  since  said  date,  conveyed  to  any  person 
or  corporation  the  said  lands. 

"  IX.  The  California  Dry  Dock  Compaigr» 
upon  going  into  possession  of  said  lands  so 
conveyed,  undertook  the  improvement  of  the 
same  by  filling  in  portions  of  the  submerged 
lands  immediately  around  and  contiguous 
to  said  islands  or  rocks,  with  many  thou- 
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flaods  of  tons  of  rock,  thus  increasing  the 
aTAilable  area  of  said  lands  to  ahout  4 
acres,  upon  whidi  eoctensive  wazehouaes 
were  built  l^  it»  and  wharves  erected  for 
the  accommodation  of  shipping. 

"Since  the  issuance  of  the  state  patent 

hereinbefore     referred     to,    the     paStentee 

thereof  up  to  May  1,  1878,  the  Califomia 

D17  Dock  Company  from  said  time  to  the 

M6th  day  of  June,  1900,  and  the  defendant 

gfrom  said  last-named  date  to  the  present 

•  time  have  been  in  continuous  and  uninter- 
rupted possession  of  the  said  lands,  using 
the  same  and  the  improvements  thereon  for 
commercial  purposes,  and  claiming  to  be  the 
absolute  owner  thereof." 

The  conclusion  of  the  court  was  that  the 
United  States  was  entitled  to  the  lands  sued 
for,  without  damages  or  rents  and  profits, 
and  judsment  was  entered  accordingly. 

The  circuit  court  of  appeals  reversed  the 
Judgment,  and  remanded  the  cause,  with  in- 
structions "  to  enter  judgment  for  the  plain- 
tiff for  the  recovery  of  the  posseeunon  of  the 
two  islands  or  rocks  mentioned  in  the  rec- 
ord, containing,  respectively  14-100  of  an 
acre,  and  1-100  of  an  acre,  and  designated  on 
the  ofhcial  plat  on  file  in  the  General  Land 
OfUce,  approved  October  12,  1898,  as  lots  1 
and  2  of  section  11,  township  2  south,  range 
5  west.  Mount  Diablo  meridian,  Califomia; 
and  as  respects  the  remainder  of  the  land 
sued  for,  that  the  plaintiff  take  nothing." 
48  C.  C.  A.  641, 109  Fed,  763.  This  writ  of 
error  was  thereupon  sued  out. 

BoUciior  General  BloHards  for  plaintiff 
in  error. 

Mesers.  Oharles  Page,  Edward  J.  Mo- 
Cuiehen,  and  SatMiel  Knight  for  defendant 
g  in  error. 

•  *  Mr.  Justice  McKenna,  after  stating  the 
ease,  delivered  the  opinion  of  the  court: 

'*  It  will  be  observed,"  as  was  said  by  the 
circuit  court  of  appeals,  "  that  the  judgment 
[of  the  circuit  court]  is  not  limited  to  the 
two  rocks  or  islands  embraced  in  the  exec- 
utive order  of  January  13, 1899,  the  one  cov- 
ering 14-100  and  the  otha>  1-100  of  an  acre, 
but  awards  the  government  the  entire  tract 
of  14.G9  acres,  including  the  warehouses  and 
other  improvements  constructed  b^  the  de- 
fendant and  its  predecessors  in  interest" 
The  circuit  court  of  appeals  confined  the  re- 
covery of  the  plaintiff  to  the  rocks  proper, 
and  awarded  the  submerged  lands  to  the  de- 
fendant. The  controversy  then  is.  Which 
party  has  the  title  to  the  latter?  The  de- 
fendant in  error  is  the  successor  of  the 
rights  and  title  of  the  Califomia  Dry  Dock 
Company,  that  company  being  grantee  of 
Henry  B.  Tichenor,  who  received  the  patent 
for  the  lands  on  the  11th  of  July,  1872, 
^  from  the  state  of  California,  in  pursuance 
§  of  and   in  conformity  with  an  act  of  the 

•  legislature  of  the  state,  entitled,  "An  Act*to 
Provide  for  the  Sale  and  Conveyance  of  Cer- 
tain Submerged  Lands  in  the  City  and 
County  of  San  Francisco  to  Henry  B.  Tich- 
enor."    Cal.  Stat.  1870-71,  p.  801. 

Had  the  state  the  title  to  convey?     The 


plaintiff  in  error,  in  effect,  contests  this,  and 
asserts,  besides,  a  right  to  the  submerged 
land  as  an  easemsnt  appurtenant  to  tha  i^ 
lands. 

The  title  and  dominion  which  a  state  ao> 
quires  to  lands  under  tide  waters  by  virios 
of  her  sovereignty  received  elaborate  consid* 
eration,  exposition,  and  illustration  in  th« 
case  of  Shively  v.  BowJhy,  162  U.  8.  1-68, 
38  L.  ed.  331-352,  14  Sup.  Ct  Bap.  64S. 
Prior  cases  are  there  collected  and  gpoted, 
among  others,  Weber  v.  State  Harbor 
Comra.  18  Wall.  65,  21  L.  ed.  801.  From  tha 
latter  as  follows  (and  the  case  concerned 
tide  hinds  in  California) :  "Although  the 
title  to  the  soil  under  the  tidewaters  of  the 
bay  was  acquired  by  the  United  States  by 
cession  from  Mexico,  equally  with  tha  title 
to  the  upland,  th^  held  it  only  in  trust  for 
the  future  state.  Upon  the  admission  id 
California  into  the  Union  upon  equal  foot- 
ing with  the  ori^nal  states,  absolute  prop- 
erty in,  and  donunion  and  sovereignty  over» 
all  soils  under  the  tide  waters  within  her 
limits  passed  to  the  state,  with  the  oonse- 
quent  right  to  dispose  of  the  title  to  any 
part  of  said  soils  in  such  manner  as  sbm 
might  deem  proper,  subject  only  to  the  parsr 
mount  right  of  navigation  over  the  waters^ 
so  far  as  such  navigation  might  be  required 
by  the  necessities  <u  commerce  with  foreign 
nations  or  among  the  several  states^  the 
regulation  of  which  was  vested  in  the  gen- 
eral government."  And  Mr.  Justice  Gray 
said,  delivering  the  opinion  of  the  court  in 
Shively  v.  Botolby:  ''Each  state  has  dealt 
with  the  lands  under  the  tide  waters  within 
its  borders  according  to  its  own  views  of 
justice  and  policy,  reserving  its  own  control 
over  such  lands,  or  granti^  rights  therein 
to  individuals  or  corporations,  wnelJisr  own- 
ers of  the  adjoining  upland  or  no^  as  it 
considered  for  the  ^at  interests  of  the  pub- 
lic." 

This  right  is  an  attribute  of  the  sover- 
eignty of  the  state,  and  it  follows  that  in 
the  exercise  of  the  right,  ss  said  by  Mr* 
Justice  Gray,  the  state  may  "  dispose  of  its 
tide  lands  free  from  any  easement  of  the 
upland  proprietor."  The  facts  of  the  cassg 
emphasized  its  doctrine.  Shively  was  the§ 
owner  of* the  upland.  Bowlby  was  the* 
grantee  of  the  state  of  Oregon  of  the  tide 
lands  in  front  of  Shively's  property.  The 
grant  was  sustained.  The  sovereignty  of 
Califomia  and  the  rights  and  powers  de- 
pendent upon  it  are  as  complete  as  those 
of  other  states.  How  has  CaUfomia  chosen 
to  exercise  themT  In  other  words.  What  is 
the  law  of  Califomia  as  to  the  title  and 
rights  of  riparian  or  littoral  proprietors  in 
the  soil  below  high  water  marlcT  Upon  the 
answer  to  these  questions  the  present  liti- 
gation must  be  determined.  The  title  papers 
of  the  defendant  contain  sn  act  of  the  legis- 
lature of  the  state  conveying  the  lands  in 
controversy  in  private  ownership,  and  the 
history  of  the  state  chows  that  tne  act  was 
in  accordance  with  the  policy  and  practice 
of  the  state. 

The  legislature,  commencing  at  the  first 
session  after  the  admission  of  the  state  into 
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tbe  Union,  made  grants  of  tbe  tide  lajidB 
to  municipalities  under  conditions  which 
contemplated  their  being  conveyed  to  and 
held  in  priTate  ownership.  Among  these 
was  the  act  of  March  26, 1851,  known  as  the 
•'beach  and  water  lot  Act."  [Cal.  Stat 
1851,  p.  309,  chap.  41.]  It  was  entitled, 
"An  Act  to  Provide  for  the  Disposition  of 
Certain  Property  of  the  State  of  Cali- 
fornia." Section  1  provided  that  "all  the 
lots  of  land  situated  within  the  following 
boundaries  according  to  the  survey  of  the 
city  of  San  Francisco  and  the  map  or  plat  of 
the  same  now  on  record  in  the  office  of  re- 
corder of  the  county  of  San  Francisco  are 
known  and  designated  in  this  act  as  the  San 
Francisco  Beach  and  Water  Lots;  that  is  to 
■ay,  beginning  at  the  point,"  etc.  Then  fol- 
lows a  description  by  streets,  which  includes 
a  portion  of  the  bay.  Section  2  grants  the 
use  and  occupation  of  the  land  for  ninety- 
nine  years,  and  confirms  grants  of  lands  sold 
by  autliority  of  the  ayuntamiento,  or  town 
or  city  council,  or  by  any  alcalde  of  said 
town  or  city;  and  §  4  makes  the  boundary 
line  described  in  the  1st  section  a  perma- 
nent water  front  of  the  city.  These  acts 
same  up  for  consideration,  and  the  character 
of  the  title  conveyed  was  defined  in  Smith 
▼.  Morw,  2  Cal.  524;  Bldridge  v.  Cotoell,  4 

SCal.  87;  Ohapin  v.  Bourne,  8  Cal.  294;  By- 
^  man  v.  Read,  13  CaL  446;  Bolladay  v.  Frie- 
7  Ue,  15  Cal.  635;*  WAeeJer  v.  MUler,  16  Cal. 
125;  San  Franoiaoo  ▼.  Straut,  84  Cal.  124, 
24  Pac.  814. 

These  cases  all  expressed  under  varving 
facts  the  validity  of  the  title  conveyed  by 
the  acts  of  the  legislature.  They  are  re- 
viewed in  Pacific  Qaa  Imprav,  Co,  v*  Ellert, 
64  Fed.  421. 

In  Taylor  ▼.  Vnderhill,  40  Cal.  473,, Mr. 
Justice  Temple  said,  speaking  of  lands  be- 
low high- water  mark :  "  The  state  can  prob- 
ably sell  the  land,  and  authorize  the  pur- 
ehaser  to  extend  the  water  front  so  as  to 
enable  him  to  build  upon  this  land  •  •  ." 
The  decisions  cover  a  period  of  many 
years,  and  have  become  a  rule  of  property 
and  the  foundation  of  many  titles^  As  said 
by  Circuit  Judge  Ross,  delivering  the  opin- 
ion of  the  circuit  court  of  appeals:  ''A 
large  and  valuable  part  of  the  city  of  San 
Francisco,  extending  from  the  present  water 
front  to,  in  some  places,  Montgomery  street, 
was  at  the  time  of,  and  subsequent  to,  the 
admission  of  California  into  the  Union  a 
part  of  the  submerged  lands  of  the  bay,  but 
has  since  been  filled  in  by  the  many  hundred 
grantors  under  the  city  and  state,  who  have 
erected  buildings  and  improvements  thereon 
at  costs  running  into  many  millions  of  dol- 
lars. All  of  this  was  done  in  aid  of  com- 
merce, in  the  upbuilding  of  a  great  city 
upon  the  bay,  and  with  the  encouragement 
and  consent  of  the  ^neral  government." 

There  is  nothing  inconsistent  with  these 
TiewB  in  Shirley  v.  Bishop,  67  Cal.  545,  8 
Pac.  82;  People  v.  Gold  Run  Ditch  d  Min. 
Co.  66  Cal.  151,  56  Am.  Rep.  80,  4  Pac.  1152, 
or  in  Heckman  v.  Swett,  99  Cal.  303,  33 
Pac  1099.  In  Shirley  v.  Bishop  there  was 
no  question  of  riparian  rights.  The  defend- 
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ants  attempted,  under  a  franchise  from  the 
city  of  Benicia,  to  erect  a  wharf  within  3 
feet  of  the  plaintiff's  wharf,  and  parallel  to 
it  for  60  feet  in  the  navigable  waters  of  the 
straits  of  Carquinez,  and  bevond  the  water 
front  established  by  an  act  of  the  legislature 
of  the  state.  The  building  of  the  wharf  was 
restrained.  The  other  two  cases  expressed 
the  general  doctrine  that  the  title  of  the 
state  to  the  lands  covered  by  navigable 
waters  is  held  in  trust  for  the  public.  That 
doctrine  is  declared  in  all  of  tne  cases.  It 
has  a  conspicuous  illustration  in  the  Lake 
Front  Case  [Illinois  C.  B,  Co,  v.  Illinois], 
146  U.  S.  463,  36  L.  ed.  1046,  13  Sup.  Ctt- 
,  Rep.  110.  The  doctrine  and  its  limitations^ 
rare  expressed  in  Becknum  v.  Swett,  99  CaL* 
I  309,  33  Pac.  1102,  and  in  Shively  v.  Bowlby: 
The  court  said  in  Beokman  v.  Swett:, 
"  Navigable  streams  and  the  shores  to  ordi- 
nary high-water  mark  are  held  hv  the  state 
in  trust  for  the  public;  but  qualifled  rights 
therein  may  be  granted,  so  far  as  thev  are 
not  inconsistent  with,  or  are  in  aid  of,  the 
principle  use,  viz.,  for  the  purjjoses  of  navi- 
gation." In  other  words,  the  rights  granted 
must  be  in  aid  of  conunerce;  and  it  is  rec- 
ognized, as  we  have  seen,  in  judicial  deci- 
sions and  established  by  practical  examples 
that  the  conveyance  by  t&  state  of  its  utls 
to  tide  lands,  to  be  held  in  private  owner- 
ship, free  from  any  easement  of  the  upland 
proprietor,  is  in  aid  of  conunerce,  and  thero- 
for  in  strict  performance  of  the  state's  tmst.' 
See,  in  addition  to  the  other  cases,  Oakland 
V.  Oakland  Water  Front  Co.  118  Cal.  160; 
50  Pac.  277.  i 

2.  A  claim  was  made  in  the  circuit  court 
of  appeals  by  the  plaintiff  in  error  under, 
§  6  of  the  act  of  Congress  of  July  1,  1864,' 
entitled,  "An  Act  to  Expedite  the  Settle-' 
ment  of  Titles  to  Lands  in  the  State  of  Cali- 
fornia." 13  Stat,  at  L.  333,  chap.  194.  By 
that  section  the  title  of  the  United  Stat(» 
to  the  lands  within  the  corporate  limits  of 
the  city  of  San  Francisco  was  relinquished 
and  granted  to  the  city  "for  the  uses  and 
purposes"  specified  in  a  certain  ordinance 
of  the  cit^  called  the  Van  Ness  ordinance, 
which  ordinance  had  been  ratified  by  the 
legislature  of  the  state.  Answering  and  dis- 
posing of  the  contention  of  the  plaintiff  in 
error,  the  circuit  court  of  appeals  said: 
"Those  uses  and  purposes  •  .  .  had  no 
relation  whatever  to  the  rocks  or  islands 
here  in  controversy,  which  were  and  are  far 
outside  of  the  pueblo  grant  of  lands  claimed 
by  and  confirmed  to  the  city."  This  is  not 
contested  here,  but  it  is  urged  that  "the 
order  of  President  McKinley  may  be  read, 
not  as  a  reservation  under  that  act,  but  mi 
an  appropriation  of  Mission  island  and  the 
small  island  southeast  thereof,  with  the 
shores,  contiguous  submerged  land,  and  nav- 
igable water  appurtenant  thereto,  perma* 
nently  for  naval  purposes."  There  are  two 
answers  to  the  contention.  The  order  of  the 
President  explicitly  designates  the  islands 
proper,  and,  besides,  limits  the  areas  appro- 
priated to  "14-100  of  an  acre  and  1-100  of  ang 
acre  respectively."  At  the  time  the  orders 
*j?as  macu)  the  land  in  controversy  had  been* 
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iwlalmed  by  the  California  Dry  Dock  Com- 
pany, and  upon  it  were  "extensive  ware- 
IiouBeB,''  which  had  been  built  by  that  com- 
pany,  "and  wharves  erected  for  the  accom- 
modatiou  of  shipping."  The  property  was 
00  valuable  that  the  plaintiff  in  error  re- 
garded itself  damaged  by  its  withholding  in 
the  sum  of  $250,000,  and  the  rental  thereof 
was  alleged  to  bs  $5,000  per  annum.  It  is 
not  conceivable  that  the  President,  by  his 
order,  intended  to  appropriate  so  valuable  a 
property  without  explicit  declaration,  or  to 
leave  the  appropriation  to  result  aa  "ap- 
purtenant" to  the  rocks. 
Judgment  affirmed. 


(189  U.  S.  76) 

lOBXIOAN    CENTRAL    RAILWAY    COM- 
PANY (Limited),  Plff.  in  Err., 

J.  M.  DUTHIB. 

FUadimg-^mendmeni    after    verdM    and 
judgment. 

An  amendment  of  plaintiff's  petition,  after  ver- 
dict and  Judgment  thereon,  with  no  further 
proceedings  taken,  bj  Inserting  the  words, 
''and  Is  a  cltlsen  of  said  state  and  of  the 
United  BUtes  of  America,**  after  the  allega- 
tion therein  that  **plaintlff  resides  In  Bl 
Paao^  In  Bl  Paso  county,  state  of  Texas," 
may  be  allowed  by  a  circuit  eoart  of  the 
United  SUtes,  under  U.  S.  Rov.  Stat.  S  9o4 
(U.  8.  Comp.  Stat.  1901,  p.  697),  giving  the 
trial  court  the  right  at  sny  time  to  permit 
either  of  the  parties  to  amend  any  defect  In 
process  or  pleadings,  upon  such  conditions  as 
It  shall  pieaeriba. 

[No.  336.] 

Bubmitted  Uaroh  2S,  190S.    Dooided  April 
IS,  190S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Texaa  wherein  is  certified  the  question  of 
that  court's  jurisdiction  to  permit  an 
amendment  to  the  petition  after  verdict  and 
jud«^ent,  and  to  retain  the  judgment  after 
micb  amendment.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Aldis  B.  Browne,  Alexander 
Britton,  and  Eben  Biohards  for  plaintiff 
in  error. 

Mr,  Lelsh  Clark  for  defendant  in  error. 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

Duthie  brought  suit  for  the  recovery  of 
damages  for  personal  injuries  in  the  circuit 
court  of  the  United  States  for  the  western 
district  of  Texas  against  the  Mexican  Cen- 
tral Railway  Company,  Limited,  and  in  his 
original  complaint  averred  that  he  "  re- 
{^  sides  in  El  Paso,  in  El  Paso  county,  state 
•  of  Texas,*  in  the  western  district  of  said 
state,"  and  that  defendant  was  a  citizen  of 
the  state  of  Massachusetts.  The  cause  was 
tried  before  a  jury,  and  resulted  in  a  verdict 
and  judgment  thereon  April  10,  1902.    The 


record  shows  "  that  no  farther  prooeedisgi 
were  had  in  said  cauae  after  the  entry  of 
said  judgment  until,  to  wit,  the  17th  day 
of  April,  1902,  on  which  day  plaintiff  filed 
his  motion  asking  leave  to  amend  hia  peti- 
tion/' to  the  effect  "that  leave  be  granted 
him  to  now  amend  his  said  original  and  first 
amended  petition  by  inserting  therein  the 
following:  'And  is  a  citizen  of  said  stata 
and  of  the  United  States  of  America^'  after 
the  allegation  made  in  eaid  pleading  'that 
plaintiff  resides  in  El  Paso,  in  S  Paao 
county,  state  of  Texas.' "  In  support  of  the 
motion  plaintiff  stated  under  oath  "  that  he 
is  now  and  waa  at  the  date  of  the  filing  of 
hia  original  petition  herein,  and  waa  on  the 
22d  day  of  July,  1901,  the  date  of  his  in- 
juries, a  bona  fide  citisen  of  the  United 
States  of  America  and  of  the  state  of  Texaa." 
The  court  granted  leave  to  so  amend,  and 
defendant  ^oepted.  Thereupon  defendant 
applied  to  the  court  to  certify  to  thia  oourt 
the  question  of  jurisdiction  to  amend,  and 
to  retain  the  judgment  after  audi  amend- 
ment, and  a  oertificate  waa  accordingly 
granted. 

If  the  comi>laint  or  petition  had  remained 
aa  it  waa  originallv  framed,  and  the  caao 
had  then  been  oarried  to  the  circuit  oourt 
of  appeals,  that  oourt  would  have  been  con* 
strained  to  reverse  the  judgment  and  re- 
mand the  cause  for  a  new  trial,  with  leave 
to  amend.  Metealf  v.  Watertwon,  128  U.  S. 
586,  32  L.  ed.  643,  0  Sup.  Ct.  Rep.  173; 
Home  V.  Oeorge  H,  Hammond  Go,  156  U.  SL 
393,  39  L.  ed.  197,  16  Sup.  Ct.  Rep.  167. 

But  plaintiff,  discovering  the  defect  in  the 
averment  before  the  case  had  passed  from 
the  jurisdiction  of  the  circuit  court,  applied 
and  obtained  leave  to  amend,  and  maae  the 
amendment.  So  that  the  only  question  ia 
whether  the  circuit  court  had  power  to  allow 
the  amendment. 

By  i  954  of  the  Revised  Statutes  (U.  & 
Comp.  Stat.  1901,  p.  697)  it  was  provided 
that  the  trial  court  might  "at  any  time 

Sermit  either  of  the  parties  to  amend  any 
efect  in  the  process  or  pleadings,  upon  aueh 
conditions  as  it  shall,  in  its  discretion  and 
by  its  rules,  prescribe;"  and  since  the  trial 
court  in  the  present  case  still  had  control 
of  the  record,  it  had  jurisdiction  to  act,  andj 
we  may* add  that  we  do  not  perceive  that* 
there  was  any  abuse  of  discretion  in  permit 
ting  the  amendment  in  the  circumstanoea 
disclosed.  Mexican  C.  R,  Co,  v.  Finkney, 
149  U.  S.  201,  37  L.  ed.  702,  13  Sup.  Ct. 
Rep.  859;  The  Tremolo  Patent,  23  Wall. 
518,  sub  nom,  Tremaine  v.  Hitchcock ^  23  Lb 
ed.  97.  If  the  statutes  of  Texaa  forbade 
such  an  amendment^  the  law  of  the  Unitad 
States  must  govern.  Phelps  v.  Oaks,  117 
U.  S.  236,  29  L.  ed.  888,  6  Sup.  Ct.  Rep. 
714;  Southern  P.  Co.  v.  Denton,  146  U.  S. 
202,  36  L.  ed.  943,  13  Sup.  Ct.  Rep.  44. 

The  suggestion  that  defendant  waa  cat  off 
from  trying  the  fact  as  to  plaintiff's  oitizen* 
ship  is  without  merit.  The  record  doea  not 
disclose  that  defendant  sought  to  oonteai 
plaintiff's  affidavit,  and  for  aught  that  ap- 
pears the  fact  may  have  been  conceded. 
Judgment  affirmed. 


(189  U.  S.  8<) 

KAORU  YAMATAYA,  Appt^ 

THOHAS  M.  FISHBR,  Immigraiit  and  Obi 
I  Inspector. 


Alient — ewolusion  of  pauper$ — effeei  of 
treaty  with  Japan---deportation  after 
entrjf'-^evietP  by  habeas  oorpue, 

1.  Japanese  subjects  who  ans  **paupers  or  per- 
sons Ukely  to  become  a  public  charge,"  and 
are  therefore  forbidden  to  enter  the  United 
States  by  the  immigration  act  of  March  8, 
1891  (26  Stat,  at  L.  1085,  chap.  851,  U.  S. 
Comp.  Stat.  1901,  p.  1294),  are  not  given  such 
right  of  entry  by  the  provision  of  the  treaty 
of  ICarch  21,  1895.  with  Japan,  that  the  clti- 
sens  or  subjects  of  each  of  the  two  countries 
shall  tuLTS  "full  liberty  to  enter,  travel,  or  re- 
side In  say  part  of  the  territories  of  the  other 
country,"— especially  since  such  treaty  ex- 
•  pressly  excepts  from  Its  operation  any  ordi- 
nance or  regulation  relating  to  "police  and 
public  security.** 

S.  Aliens  of  the  excluded  class  are  not  protected 
from  deportation  by  the  executive  officers  of 
the  government,  because  they  have  effected  an 
entry  Into  the  United  States,  in  view  of  the 
power  given  the  Secretary  of  the  Treasury  by 
the  act  of  October  19,  1888,  chap.  1210  (25 
SUt.  at  L.  566,  U.  S.  Comp.  Stat.  1901,  p. 
1294),  If  satisfied  that  an  Immigrant  has  been 
allowed  to  land  contrary  to  law,  to  cause  his 
deportation  at  any  time  within  a  year  after 
the  landing,  which  power  was  again  substan- 
tially conferred  by  the  provision  of  the  act 
of  March  8,  1891,  chap.  651,  |  11,  that  an 
alien  immigrant  may  be  sent  out  of  the  coun- 
try, ''as  provided  by  law,'*  at  any  time  within 
a  year  after  his  illegal  entry  into  the  United 
States. 

8.  Executive  officers  of  the  United  States  gov- 
ernment were  not  Invested,  by  the  provisions 
of  the  acts  of  October  19,  1888,  chap.  1210, 
and  March  8, 1891,  chap.  551,  for  the  deporta- 
tion of  aliens  of  excluded  classes  within  a 
year  after  their  illegal  entry,  with  the  power 
arbitrarily  to  deport  an  alien  who  has  en- 
tered the  country  and  has  become  subject  in 
all  respects  to  its  Jurisdiction  and  a  part  of 
Its  population,  without  giving  him  an  oppor- 
tunity to  be  heard  upon  the  question  Involv- 
ing his  right  to  be  and  remain  in  the  United 
States. 

4.  Federal  courts  will  not  Intervene  by  habeas 
corpus  to  prevent  the  deportation  by  the  ex- 
ecutive officers  of  the  government,  under  the 
authority  of  the  acts  of  October  19,  1888, 
chap.  1210,  and  March  3,  1891,  chap.  561,  of 
an  alien  found  to  be  one  of  the  excluded  class 
where  such  alien  had  notice,  though  not  a 
formal  one,  of  the  investigation  Instituted  for 
the  purpose  of  ascertaining  whether  she  was 
legally  in  the  United  States,  and  was  not  de- 
nied an  opportunity  to  be  heard,  although  she 
pleads  a  want  of  knowledge  of  the  English 
language  preventing  her  from  understanding 
the  nature  and  import  of  the  questions  pro- 
pounded to  her,  and  that  the  Investigation 
made  was  a  "pretended"  one.  and  that  she  did 
not  at  the  time  know  that  it  had  reference  to 
her  deportation. 

[No.  171.1 

Argued  February  2Ji,  2903.     Decided  April 
6,  1003. 
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N  APPEAL  from  the  District  Court  of 
the  United  States  for  the  District  of 


Waahingtcm  to  nvkm  a  doerae  diamisaiiig  a 
writ  of  habeas  oorpuA  to  inquire  into  th« 
detention  of  an  alien  immi^ant  under  a 
warrant  from  the  Secretary  of  the  Treasury 
requiring  her  deportation.    Affirmed, 

The  faets  axe  stated  in  the  opinion. 

Meeer:  Vere  Goldibwalio,  Harold 
Preston,  and  Walter  A.  Keene  for  appellant. 

Aeei&tant  Attorney  General  Hoyt  for  ap- 
pellee. 

Mr.  Juetioe  Harlaa  delivered  the  optaion 
of  the  court:  g 

*  This  case  presents  some  questions  arising* 
under  the  act  of  Congress  relating  to  the 
exclusion  of  certain  cuasee  of  alien  immi- 
grants. 

On  the  11th  day  of  July,  1901,  appellant, 
a  subject  of  Japan,  landed  at  the  port  of 
Seattle,  WasLington;  and  on  or  ahout  July 
16th,  1901,  the  appellee,  an  immigrant  in- 
spector of  the  Umted  States,  having  insti- 
tuted an  investigation  into  the  ciroumatances 
of  her  entering  the  United  States,  decided 
that  she  came  here  in  violation  of  law,  in 
that  she  was  a  pauper  and  a  person  likely 
to  become  a  public  charge, —  aliens  of  that 
class  being  excluded  altogether  from  this 
country  by  the  act  of  March  3d,  1801  (26 
Stat,  at  L  1085,  chap.  651,  U.  8.  Comp, 
Stat.  1901,  p.  1294). 

The  evidence  obtained  by  the  inspector 
was  transmitted  to  the  Secretary  of  the 
Treasury,  who,  under  date  of  July  23d,  1901» 
issaed  a  warrant  addressed  to  the  immi- 
grant inspector  at  Seattle,  reciting  that  the 
appellant  had  come  into  the  United  States 
contrary  to  the  provisions  of  the  above  act 
of  1891,  and  ordering  that  she  be  taken 
into  custody  and  returned  to  Janan  at  ths 
expense  of  the  vessel  importing  her. 

The  inspector  being  about  to  execute  this 
warrant,  an  application  was  presented  in 
behalf  of  the  appellant  to  the  district  court 
of  the  United  States  for  the  district  ol 
Washington,  northern  division,  for  a  writ 
of  habeas  corpus.  The  application  alleged 
that  the  imprisonment  of  the  petitioner  was 
unlawful,  ajid  that  she  did  not  come  here 
in  violation  of  the  act  of  1891,  or  of  any 
other  law  of  the  United  States  relating  to 
the  exclusion  of  aliens. 

The  writ  having  been  issued,  a  return  was 
made  by  the  inspector,  stating  that  he  had 
found  upon  due  investigation  and  the  ad- 
missions of  the  appellant  that  she  was  a 
pauper  and  a  person  likely  to  become  a  pub- 
lic charge,  and  had  ''surreptitiously,  clan- 
destinely, unlawfully,  and  without  any  au* 
thority  come  into  the  United  States;"  that, 
"  in  pursuance  of  said  testimony,  admissions 
of  the  petitioner,  Kaoru  Yamataya,  evi- 
dence, facte,  and  circumstances,"  he  had  de* 
cided  that  she  had  no  right  to  be  within  the 
territory  of  the  United  States,  and  was  a 
proper  person  for  deportation;  all  which  he 
reported  to  the  proper  officers  of  the  gov- 3 
ernment,  who  confirmed  his  decision,* and* 
thereupon  the  Secretary  of  the  Treasury  is- 
sued his  warrant,  reqmring  the  deportation 
of  the  appellant.  That  warrant  was  pro- 
duced and  made  part  of  the  return. 
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The  retam  «f  the  inepeetor  mm  traversed, 
the  trayem  admitting  that  the  inspector 
had  inTeetigated  the  ease  of  the  petitioner, 
and  had  made  a  finding  that  she  had  ille- 
gally come  into  this  countiy,  but  alleging 
that  the  investigation  was  a  ''pretended'' 
and  an  inadeouate  one;  that  she  did  not  un- 
derstand the  English  language,  and  did  not 
know  at  the  time  that  eudh  investigation 
was  with  a  view  to  her  deportation  from 
the  country;  and  that  the  investigation  was 
carried  on  without  her  having  the  assist- 
ance of  counsel  or  friends,  or  an  opportunity 
to  show  that  she  was  not  a  pauper  or  likely 
to  become  a  public  charge.  The  traverse  al- 
lied that  the  petitioner  was  not  in  the 
United  States  in  violation  of  law. 

A  demurrer  to  the  traverse  was  sustained, 
the  writ  of  habeas  corpus  was  dismissed, 
and  the  appellant  was  remanded  to  the  cus- 
tody of  the  inspector.  From  that  order  the 
2  present  appeal  was  prosecuted. 
•  *  It  will  conduce  to  a  dear  understanding 
of  the  questions  to  be  determined  if  we  re- 
eall  certain  legislation  of  Congress  relating 
to  the  exclusion  of  aliens  from  the  United 
States,  and  to  the  treaty  of  1894  between 
Japan  and  the  United  Statea 

By  the  deficiency  appropriation  act  of  Oo- 
tober  19th,  1888,  chap.  1210,  it  was  provided 
that  the  act  of  February  23d,  188/,  chap. 
220,  amendatory  of  the  act  prohibiting  the 
importation  and  immigration  of  foreigners 
and  aliens  under  contract  or  agreement  to 
perform  labor  in  the  United  States,  its  ter- 
ritories, and  the  District  of  Ck>lumbia  (24 
Stat  at  L.  414,  U.  S.  Comp.  Stat.  1901,  p. 
1292),  be  so  amended  "as  to  authorize  the 
Secretary  of  the  Treasury,  in  case  he  shall 
be  satisfied  that  an  inmugrant  has  been  al- 
lowed to  land  contrary  to  the  prohibition  of 
that  law,  to  cause  such  immigrant,  within 
the  period  of  one  year  after  landing  or 
entrr,  to  be  taken  into  custody  and  returned 
to  the  country  from  whence  he  came,  at  the 
expense  of  the  owner  of  the  importing  vessel, 
or,  if  he  entered  from  an  adjoining  country, 
at  the  expense  of  the  person  previously  con- 
tracting for  the  services."  25  Stat,  at  L. 
066  (U.  S.  Comp.  Stat.  1901,  p.  1294). 

By  the  Ist  section  of  the  act  of  Congress 
of  March  3d,  1891,  cha^.  551,  amendatory 
of  the  various  acts  relating  to  immigration 
and  importation  of  aliens  under  contract  or 
agreement  to  perform  labor,  it  was  pro- 
vided: *'That  the  following  classes  of 
aliens  shall  be  excluded  from  ajdmission  into 
the  United  States,  in  accordance  with  the 
existing  acts  regulating  immigration,  other 
than  those  concerning  Cninese  laborers:  All 
idiots,  insane  persons,  paupers^  or  persons 
likely  to  become  a  public  charge,  persons 
suffering  from  a  loathsome  or  a  dangerous 
contagious  disease,  persons  who  have  been 
convicted  of  a  felony  or  other  infamous 
crime  or  misdemeanor  involving  moral  turpi- 
tude, polygamists,  and  also  any  person 
'.whose  ticket  or  passage  is  paid  for  with  the 
^  money  of   another   or   who   is   assisted   by 

•  others  to  come,  unless  it  is  aflirmatively  and 

*  tatisfactorily  shown,  on'special  inquiry,  that 
•uch  person  does  not  belong  to  one  of  the 


tamfpAng  excluded  daeaes,  or  to  the  daaa 
of  contract  laborers  excluded  by  the  act  of 
February  twenty-sixth,  eighteen  hundred  and 
eighty-ffve  [23  Stat  at  L.  332,  chap.  164, 
U.  8.  Comp.  Stat.  1901,  p.  1290].  .  .  ." 
26  Stat,  at  L.  1084  (U.  S.  Com?.  SUt.  1901, 
p.  1294). 

By  the  8th  section  of  that  act  it  was  pro- 
vided: "  That  upon  the  arrival  1^  water  at 
any  place  within  the  United  States  of  any 
alien  immigrants  it  shall  be  the  duly  of  the 
commanding  officer  and  the  agents  of  the 
steam  or  sailing  vessel  by  whidi  th^  amwu^ 
to  report  the  name,  nationality,  last  resi- 
dence, and  destination  of  every  such  alien* 
before  any  of  them  are  landed,  to  the  proper 
inspection  officers,  who  shall  thereupon  go 
or  send  competent  assistants  on  board  such 
vessel  and  there  inspect  all  such  aliens,  or 
the  inspection  ofiicers  may  order  a  tempo- 
rary removal  of  such  aliens  for  examination  * 
at  a  designated  time  and  place,  and  then  and 
there  detain  them  until  a  thoroufl^h  inspeo* 
tion  is  made.  .  •  .  The  inspection  officers 
and  their  assistants  shall  have  power  to  ad- 
nainister  oaths,  and  to  take  and  consider  teo- 
timony  touching  the  right  of  any  such  aliens 
to  enter  the  United  States,  all  of  which  ahaU 
be  entered  of  record.  Durin?  such  inepeo- 
tion,  after  temporary  removal,  the  superin- 
tendent shall  cause  such  aliens  to  be  prop* 
erly  housed,  fed,  and  cared  for,  and  also,  ui 
his  discretion,  such  as  are  delayed  in  pro* 
ceeding  to  their  destination  after  inspection. 
All  decisions  made  by  the  insp^stion  offiosrs 
or  their  assistants  touching  the  right  of  any 
alien  to  land,  when  adverse  to  such  rig^ht» 
shall  be  final  unless  appeal  be  taken  to  the 
superintendent  of  immi^ation,  whose  action 
shall  he  subject  to  review  by  the  Secretary 
of  the  Treasury.  It  shall  be  the  duty  of  the 
aforesaid  officers  and  agents  of  such  vessel 
to  adopt  due  precautions  to  prevent  ths 
landing  of  any  alien  immigrant  at  any  plaos 
or  time  other  than  that  designated  by  ths 
inspection  officers,  and  any  such  officer  or 
agent  or  person  in  charge  of  such  vessel  who 
shall,  either  knowingly  or  negligently,  land 
or  permit  to  land  any  alien  immigrant  at 
any  place  or  time  other  than  that  designated 
by  the  inspection  officers,  shall  be  Penned 
guilty  of  a  misdemeanor  and  punished  by  a 
fine  not  exceeding  one  thousand  dollars,  or 
by  imprisonment  for  a  term  not  exceedii^ 
one  year,  or  by  both  such  fine  and  imprison- 
ment." 26  Stat,  at  L.  1085  (U.  S.  Comn. 
Stat.  1001,  p.  1298).  g 

*By  the  10th  section  it  is  provided  that* 
**  all  aliens  who  may  unlawfully  come  to  ths 
United  States  shall,  if  practicable,  be    ina* 
mediately  sent  back  on  the  vessel  by  which 
they  were  brought  in." 

The  11th  section  of  the  same  act  pro- 
vided: '*That  any  alien  who  shall  ooms 
into  the  United  States  in  violation  of  law 
may  be  returned  as  by  law  provided,  at  any 
time  within  one  year  thereafter,  at  the  ex* 
pense  of  the  person  or  persona,  vessel,  trana- 
portation  company,  or  corporation  brin^n^ 
such  alien  into  the  United  States,  and,  if 
that  cannot  be  done,  then  at  the  expense  of 
the  United  States;  and  any  alien  who  6s- 
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I  a  public  ehaige  'within  one  year  after 
bia  arrival  in  the  United  States,  from  cauBes 
existing  prior  to  his  landing  therein^  shall 
be  deemea  to  have  oome  in  violation  of  law, 
and  shall  be  returned  as  aforesaid."  26 
Stat  at  L.  1086  (U.  S.  Cknnp.  Stat.  1901, 
p.  1299). 

In  the  sundry  civil  appropriation  act  of 
Au^st  18th,  1804,  chap.  801,  was  the  fol- 
lowing provision:  "  In  every  case  where  an 
alien  is  excluded  from  admission  into  the 
United  States  under  any  law  or  treaty  now 
existing  or  hereafter  made,  the  decision  of 
the  appropriate  immigration  or  customs  of- 
ficers, if  adverse  to  the  admission  of  such 
alien,  shall  be  final,  unless  reversed  on  ap- 
peal to  the  Secretaiy  of  the  Treasury."  28 
Stat,  at  L.  372,  390  (U.  S.  Comp.  Stat. 
1901,  p.  1303). 

Then  came  the  treaty  between  the  United 
States  and  the  Empire  of  Japan,  con- 
cluded November  23d,  1894,  and  pro- 
claimed March  21st,  1895,  and  which, 
by  its  terms,  was  to  go  into  operation 
July  17th,  1899.  By  the  Ist  article  of  that 
treaty  it  was  provided:  "The  citizens  or 
subjects  of  eacm  of  the  two  high  contract- 
ing parties  shall  have  full  liberty  to  enter, 
travel,  or  reside  in  any  part  of  the  terri- 
tories of  the  other  contracting  party,  and 
shall  enjoy  full  and  perfect  protection  for 
their  persons  ajod  property."  29  Stat,  at 
L.  848.  But  by  the  2d  article  it  was  de- 
clared. **It  is,  however,  understood  that 
the  stipulations  contained  in  this  and  the 
preceding  article  do  not  in  any  way  affect 
the  laws,  ordinances,  and  regulations  wiUi 
regard  to  trade,  the  immigration  of  labor- 
ers, police  and  public  security,  which  are 
in  force  or  which  may  hereafter  be  enacted 
In  either  of  the  two  countries."  29  Stat. 
at  L.  849. 
^  1.  From  the  above  acts  of  Congress  it  ap- 
•  pears  that  among*  the  aliens  forbidden  to 
enter  the  United  States  are  those,  of  whai- 
ffver  countiy,  who  are  "  paupers  or  persons 
likely  to  become  a  public  charge."  We  are 
of  opinion  that  aliens  of  that  class  have 
not  been  given  by  the  treaty  with  Japan 
lull  liberty  to  enter  or  reside  in  the  United 
States;  for  that  instrument  expressly  ex- 
cepts from  its  operation  any  ordinance  or 
regulation  relating  to  "police  and  public 
security."  A  statute  excluding  paupers  or 
persons  likely  to  become  a  public  charge  is 
manifestly  one  of  police  and  public  securilTf. 
Aside  from  that  specific  exception,  we  should 
not  be  inclined  to  hold  that  the  provision  in 
the  treaty  with  Japan,  that  the  citizens  or 
subjects  of  each  of  the  two  counties  should 
liave  "  full  liberty  to  enter,  travel,  or  reside 
In  any  part  of  the  territories  of  the  other 
contracting  party,"  has  any  reference  to  that 
class,  in  either  country,  who,  from  their 
babits  or  condition,  are  ordinarily  or  prop- 
erly the  object  of  police  regulations  designed 
to  protect  the  general  public  against  con- 
tact with  dangerous  or  improper  persons. 

2.  The  constitutionality  of  the  legislation 
in  question,  in  its  general  aspects,  is  no 
longer  open  to  discussion  in  this  court. 
That  Congress  may  exclude  aliens  of  a  par- 


ticular race  from  tiie  United  States;  pre- 
scribe the  terms  and  conditions  upon  which 
certain  classes  of  aliens  may  come  to  this 
country;  establish  reffulations  for  sending 
out  of  the  country  such  aliens  as  come  here 
in  violation  of  law;  and  commit  the  enforce- 
ment of  such  provisions,  conditions,  and  reg- 
ulations exclusively  to  executive  officers, 
without  judicial  intervention, —  are  princi- 
ples firmly  established  by  the  decisions  of 
this  court.  Niahimura  Ekiv  v.  Untied 
States,  142  U.  S.  651,  35  L.  ed.  1146,  12  Sup. 
Ct  Rep.  336;  Fong  Tue  Ting  v.  United 
States,  149  U.  S.  698,  37  L.  ed.  905,  13  Sup. 
Ct.  Rep.  1016;  Lem  Moan  Sing  v.  United 
States,  158  U.  S.  538,  39  L.  ed.  1082,  15  Sup. 
Ct.  Rep.  967 ;  Wong  Wing  v.  United  States, 
163  U.  S.  228,  41  L.  ed.  140,  16  Sup.  Ct 
Rep.  977;  Fok  Yung  To  v.  United  States, 
185  U.  S.  296,  305,  46  L.  ed.  6(17,  921,  22 
Sup.  Ct.  Rep.  686,  690. 

In  ^'ishimura  Ekiu's  Case  the  court  saids 
"  The  supervision  of  the  admission  of  aJiena 
into  the  United  States  may  be  intrusted  by 
Con^press  either  to  the  Department  of  State, 
having  the  general  management  of  foreign 
relations,  or  to  the  Department  of  the  Treas- 
ury, charged  with  the  enforcement  of  the 
laws  regulating  foreign  commerce;  and  Con- a 
grass  has  often  pas^^acts  forbidding  the* 
immigration  of  particular  classes  of  foreign- 
ers, and  has  committed  the  execution  of 
these  acts  to  the  Secretary  of  the  Treasury, 
to  collectors  of  customs,  and  to  inspectors 
acting  under  their  authority."  After  ob- 
serving that  Congress,  if  it  saw  fit,  could 
authorize  the  courts  to  investigate  and  as-! 
certain  the  facts  on  which  depended  the 
right  of  the  alien  to  land,  this  court  pro-i 
ceeded:  "  But,  on  the  other  hand,  the  final! 
determination  of  those  facts  may  be  in-j 
trusted  by  Congress  to  executive  officers;! 
and  in  such  a  case,  as  in  all  others  in  which 
a  statute  gives  a  discretionary  power  to  an 
officer,  to  be  exercised  by  him  upon  his  own 
opinion  of  certain  facts,  he  is  made  the  solej 
and  exclusive  judge  of  the  existence  of  those 
facts,  and  no  other  tribunal,  unless  expressly 
authorized  by  law  to  do  so,  is  at  liberty  to' 
re-examine  or  controvert  the  sufficiency  of' 
the  evidence  on  which  he  acted.  Martin  rJ 
Mott,  12  Wheat  19,  31,  6  L.  ed.  537,  541;' 
PhiladelpMa  d  T.  R,  Co.  v.  Stimpson,  14 
Pet.  448,  458,  10  L.  ed.  535,  540;  Benson  v. 
McAlalion,  127  U.  S.  457,  32  L.  ed.  234,  8 
Sup.  Ct.  Rep.  1240;  Be  Oteiza  y  Cortes,  136 
U.  S.  330,  sub  nom.  Oteiza  y  Cortes  v.  Jo-' 
cobus,  34  L.  ed.  464,  10  Sup.  Ct.  Rep.  1031.| 
It  is  not  within  the  province  of  the  judiciaiyj 
to  order  that  foreigners  who  have  never 
been  naturalized,  nor  acquired  any  domicil 
or  residence  within  the  United  States,  nor. 
even  been  admitted  into  the  country  pursu-' 
ant  to  law,  shall  be  permitted  to  enter,  in 
opposition  to  the  constitutional  and  lawful 
measures  of  the  legislative  and  executive 
branches  of  the  national  government.  As  to' 
such  persons,  the  decisions  of  executive  orj 
administrative  officers,  acting  within  powers) 
expressly  conferred  by  Congress,  are  due 
process  of  law.    Den  ex  dem.  Murray  v.  Ho- 
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hohen  Land  S  Imprav,  Oo,  18  How.  272,  15 
L.  ed.  372;  Hilton  y.  Meniti,  110  U.  S.  97, 
28  L.  ed.  83,  3  Sup.  Ct  Rep.  548." 

In  Lem  Moon  8ing'$  due  it  was  said: 
^The  power  of  Ck>nffrefls  to  exclude  aliens 
altogether  from  the  United  States,  or  to  pre- 
scribe the  terms  and  conditions  upon  which 
th^  may  come  to  this  country,  and  to  have 
its  declared  policy  in  that  regard  enforced 
exclusively  through  executive  ofiScers,  with- 
out judicial  intervention,  is  settled  by  our 
previous  adjudications."  And  in  Fok  Tung 
xo'a  CoMf  the  latest  one  in  this  court,  it  was 
said;  "  Congressional  action  has  placed  the 
3  final  determination  of  the  right  of  admission 

•  in  executive  officers,  without  judicial*inter- 
▼ention,  and  tliis  has  been  for  many  years 
the  recognized  and  declared  policy  of  the 
country." 

What  was  the  extent  of  the  authoriiy  of 
the  executive  officers  of  the  government  over 
the  petitioner  after  she  landed  ?  As  has  been 
seen,  the  Secretary  of  the  Treasury,  under 
the  above  act  of  October  19th,  1888,  chap. 
1210,  was  authorized,  within  one  year  after 
«n  alien  of  the  excluded  class  entered  the 
country,  to  cause  him  to  be  taken  into  cus- 
tody and  returned  to  the  country  whence 
he  came.  Substantially  the  same  power  was 
conferred  by  the  act  of  March  3d,  1891, 
chap.  551,  by  the  11th  section  of  which  it  is 
provided  that  the  alien  immigrant  may  be 
sent  out  of  the  country,  *'as  provided  by 
law,"  at  any  time  within  the  year  after  his 
ille^jally  coming  into  the  United  States. 
Taking  all  its  enactments  together,  it  is 
clear  that  Congress  did  not  intend  that  the 
mere  admission  of  an  alien,  or  his  mere  en- 
tering the  country,  should  place  him  at  all 
times  thereafter  entirely  beyond  the  control 
or  authority  of  the  executive  officers  of  the 
government.  On  the  contrary,  if  the  Secre- 
tary of  the  Treasury  became  satisfied  that 
the  immigrant  had  been  allowed  to  land  con- 
trary to  the  prohibition  of  that  law,  then  he 
could  at  any  time  within  a  year  after  the 
landing  cause  the  immigrant  to  be  taken 
into  custody  and  deport^  The  immigrant 
must  be  taken  to  have  entered  subject  to 
the  condition  that  he  might  be  sent  out  of 
the  country  by  order  of  the  proper  executive 
officer  if,  within  a  year,  he  was  found  to 
have  l)een  wrongfully  admitted  into,  or  had 
illegally  entered,  the  United  States.  These 
were  substantially  the  views  expressed  by 
the  circuit  court  of  appeals  for  the  ninth 
circuit  in  United  States  v.  Yamasak(i,  40  C. 
0.  A.  454,  100  Fed.  404. 

It  is  contended,  however,  that  in  respect 
of  an  alien  who  has  already  landed  it  is  con- 
sistent with  the  acts  of  Confess  that  he 
may  be  deported  without  previous  notice  of 
any  purpose  to  deport  him,  and  without  any 
opportunity  on  his  part  to  show  by  compe- 
tent evidence  before  the  executive  officers 
charged  with  the  execution  of  the  acts  of 
Congress,  that  he  is  not  here  in  violation  of 
A  law;  that  the  deportation  of  an  alien  with- 
§  out  provision  for  such  a  notice  and  for  an 

•  opportunity  to  be  heard* was  inconsistent 
with  the  due  process  of  law  required  by  the 
5th  Amendment  of  the  Constitution. 


Leaviiig  on  one  side  the  auestton  whether 
sji  alien  can  riffhtlully  invoke  tiie  due  proo* 
ess  clause  of  the  Constitution  who  has  en* 
tered  the  country  clandestinely,  and  who  has 
been  here  for  too  brief  a  period  to  have  be- 
come, in  any  real  sense,  a  part  of  our  popo" 
lation,  before  his  right  to  remain  is  dis- 
puted, we  have  to  say  that  the  rigid  con* 
struction  of  the  acts  of  Ccmgress  sugmted 
by  the  appellant  are  not  justified.  ^Those 
acts  do  not  necessarily  exclude  oppor- 
tunity to  the  immigrant  to  be  heard,  when 
such  opportunity  is  of  right.  It  was 
held  in  Den  €9  dem,  Murray  v.  Hohoken 
Land  d  Improv.  Co.  18  How.  272,  280,  281, 
283,  15  L.  ed.  372,  376,  377,  that  "  though 
'  due  process  of  law '  ^nerally  implies  and 
incluaes  Victor,  reus,  judem,  regular  allege* 
tions,  opportunity  to  answer  aM  a  trial  ac- 
cording to  some  settled  course  of  judicial 
proceedings,  .  .  .  yet  this  is  not  univer^ 
sally  true;"  and  "that  though,  generally^ 
both  public  and  private  wrongs  are  redressed 
through  judicial  action,  there  are  more  sunif 
mary  extra-judicial  remedies  for  both.** 
Hence,  it  was  decided  in  that  case  to  be  con* 
sistent  with  due  process  of  law  for  Congress 
to  pro\dde  summary  means  to  compel  reve- 
nue officers  —  and,  in  case  of  defawt,  their 
sureties  —  to  pay  such  balances  of  the  pub- 
lic money  as  might  be  in  their  hands.  Kow, 
it  has  been  settled  that  the  power  to  exclude 
or  expel  aliens  belonged  to  the  political  de- 
partment of  the  government,  and  that  the 
order  of  an  executive  officer  invested  with 
the  power  to  determine  finally  the  facts 
upon  which  an  alien's  right  to  enter  this 
country,  or  remain  in  it,  depended,  was 
"  due  process  of  law,  and  no  other  tribunal, 
unless  expressly  authorized  to  do  so,  was  at 
liberty  to  re-examine  the  evidence  on  which 
he  acted,  or  to  controvert  its  sufficienpy." 
Nishimura  Ekiu  v.  United  States,  142  U. 
8.  651,  659,  35  L.  ed.  1146,  1149,  12  Sup. 
Ct.  Rep.  336;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  713,  37  L.  ed.  905,  913^ 
13  Sup.  Ct.  Rep.  1016;  Lem  Moon  Sing  ▼• 
United  States,  158  U.  S.  538,  547,  39  L.  ed. 
1082,  1085,  15  Sup.  Ct  Rep.  967.  But  thie 
court  has  never  held,  nor  must  we  now  be 
understood  as  holding,  that  administrative 
officers,  when  executing  the  provisions  of  a 
statute  involving  the  liberty  of  persons,  may 
disregard  the  fundamental  principles  that 
inhere  in  "due  process  of  law"  as  under- h 
stood  at  the  time  of  the  adoption  of  the  Con-  2 
stitution.  ^  One  of  these  principles  is  that  • 
no  person  shall  be  deprived  of  his  liberie 
without  opportunify,  at  some  time,  to  be 
heard,  before  such  officers,  in  respect  of  the 
matters  upon  which  that  liberty  depends,-* 
not  necessarily  an  opportunity  upon  a  reg- 
ular, set  occasion,  and  according  to  the 
forms  of  judicial  procedure,  but  one  that  will 
secure  the  prompt,  vigorous  action  contem* 
plated  by  Congress,  and  at  the  same  time  be 
appropriate  to  the  nature  of  the  case  upon 
which  such  officers  are  required  to  act. 
Therefore,  it  is  not  competent  for  the  Sec- 
retary of  the  Treasury  or  any  executive  of* 
fleer,  at  any  time  within  the  year  limited 
by  the  statute,  arbitrarily  to  cause  an  alien 
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who  lias  entered  the  country,  and  has  be- 
come eabject  in  all  respects  to  its  Jurisdic- 
tion, and  a  part  of  its  population,  although 
alleged  to  be  illegally  here,  to  be  taken  into 
custody  and  deported  without  giying  him  all 
opportunity  to  be  heard  upon  the  questions 
inyolying  his  right  to  be  and  remain  in  the 
United  States.  No  such  arbitrary  power 
can  exist  where  the  principles  inyolyed  in 
due  process  of  law  are  recognized. 

Tlus  is  the  reasonable  construction  of  the 
acts  of  Congress  here  in  question,  and  they 
need  not  be  otherwise  interpreted.  In  the 
ease  of  all  acts  of  Congress,  such  interpre- 
tation ought  to  be  adopted  as,  without  doins 
yiolence  to  the  import  of  the  words  used, 
will  bring  them  into  harmony  with  the  Con- 
stitution. An  act  of  Congress  must  be  taken 
to  be  constitutional  umess  the  contrary 
plainly  and  palpably  appears.  The  words 
here  used  do  not  require  an  interpretation 
that  would  inyest  executiye  or  administra- 
tiye  ofBcers  with  the  absolute,  arbitrary 
power  implied  in  the  contention  of  the  ap- 
pellant. J^esides,  the  record  now  before  us 
shows  that  the  appellant  had  notice,  al- 
though not  a  formal  one,  of  the  inyestigation 
instituted  for  the  pur]>ose  of  ascerteining 
whether  she  was  illegally  in  this  country. 
The  trayerse  to  the  return  made  by  the  im- 
migration inspector  shows  upon  its  face  that 
she  was  before  that  officer  pending  the  in- 
yestigation of  her  right  to  be  in  the  United 
Stetes,  and  made  answers  to  questions  pro- 
pounded to  her.  It  is  true  that  she  pleads 
a  want  of  knowledge  of  our  language;  that 
«|8he  did  not  understend  the  nature  and  im- 
Sport  of  the  questions  propounded  to  her; 
•*that  the  investigation  made  was  a  •*' pre- 
tended **  one ;  and  that  she  did  not,  at  the 
time,  know  that  the  investigation  had  refer- 
ence to  her  being  deported  from  the  country. 
These  considerations  cannot  justify  the  in- 
tervention of  the  courte.  They  could  have 
been  presented  to  the  officer  having  primary 
control  of  such  a  case,  as  well  as  upon  an 
appeal  to  the  Secretary  of  the  Treasury, 
who  had  power  to  order  another  investiga- 
tion if  that  course  was  demanded  by  law  or 
by  the  ends  of  justice.  It  is  not  to  be  as- 
sumed that  either  would  have  refused  a  sec- 
ond or  fuller  investigation,  if  a  proper  ap- 
plication and  showing  for  one  had  been 
made  by  or  for  the  appellant.  Whether  fur- 
ther investigation  should  have  been  ordered 
was  for  the  officers  charged  with  the  execu- 
tion of  the  statutes  to  determine.  Their  ac- 
tion in  that  regard  is  not  subject  to  judicial 
review.  Suffice  it  to  say,  it  does  not  appear 
that  appellant  was  denied  an  opportunity  to 
be  heard.  And  as  no  appeal  was  token  to 
the  Secretary  from  the  decision  of  the  im- 
migration inspector,  that  decision  was  final 
and  conclusive.  If  the  appellant's  want  of 
knowledge  of  the  Bnglish  language  put  her 
at  some  disadvantage  in  the  investigation 
conductefl  by  that  officer,  that  was  her  mis- 
fortune, and  constitutes  no  reason,  under 
the  acts  of  Congress,  or  under  any  rule  of 
law,  frr  the  intervention  of  the  court  by 
habear  coi-pus.    We  perceive  no  ground  for 


such  intervention, —  none  for  the  contention 
that  due  process  of  law  was  denied  to  ap- 
pellant. 

The  judgment  is  afflrmed. 

Mr.    Justice   Brewev   and   Mr.   Justice 
PeoUumi  dissented. 
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Railroad  land  grants  —  toithdrawal  of  k^ 
demnity  lands  in  advance  of  aeleetum  — • 
occupancy  in  good  faith. 

1.  The  SecreUry  of  the  Interior  was  not  author- 
ized, upon  the  mere  acceptance  of  the  map  of 
definite  location,  to  withdraw  from  the  op- 
eratlon  of  the  settlement  laws  any  lands  with- 
in the  Indemnity  limits  of  the  grant  made  to 
the  California  &  Oregon  Ballroad  Company  hy 
the  act  of  July  25.  1866,  chap.  243  (14  Stat, 
at  L.  289),  which  provided  for  the  selection 
of  lands  within  such  limits  In  Hen  of  any 
within  the  place  limits  which  shonld  he  toxnUL 
to  have  been  granted,  sold,  reserred,  occupied 
by  homestead  settlers^  pre-empted,  or  otherwise 
disposed  of,  and  empowered  the  Secretary  of 
the  Interior,  upon  the  filing  of  the  map  of 
the  survey,  to  withdraw  from  sale  '^public 
lands  herein  granted  on  each  side  of  said 
railroad,  so  far  as  located  and  within  the 
limits  before  specified.'* 

2.  No  interest  In  any  specific  sections  of  land 
wltliln  the  indemnity  limits  of  the  grant 
made  by  the  act  of  July  25,  1866,  chap.  242, 
to  the  California  &  Oregon  Railroad  Company* 
could  be  acquired  by  that  company  in  advance 
of  their  actual  and  approved  selection  to  sup- 
ply deficiencies  in  the  place  llmlta 

8.  The  selection  of  lands  within  the  indemnity 
limits  of  the  grant  made  by  the  act  of  July 
25,  1866,  chap.  242,  to  the  California  &  Ore- 
gon Railroad  Company  to  supply  deficlencifiM 
In  the  place  limits,  cannot  defeat  or  destroy 
the  rights  of  a  settler  under  that  act  arising 
from  a  previous  bona  fide  occupancy  with 
the  intention  of  perfecting  title  under  the 
homestead  laws  as  soon  as  the  land  should  be 
surveyed. 

4.  The  rights  of  one  who  has  settled  in  good 
faith  on  an  odd-numbered  section  within  the 
indemnity  limits  of  the  grant  by  the  act  of 
July  25,  1866,  chap.  242,  to  the  California  & 
Oregon  Railroad  Company  prior  to  their  se- 
lection by  that  company  to  supply  deficiencies 
in  the  place  limits,  cannot  be  affected  by  the 
fact,  subsequently  appearing,  that  all  the  odd- 
numbered  sections  within  such  Indemnity  lim- 
its were  needed  to  supply  deficiencies  la  the 
place  limits. 

[No.  186.] 

Argued    March    4,    190S.    Decided    AprU 
6,  190S. 

APPEAI^  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of  Ore- 
;;on  canceling  a  patent  issued  to  the  Oregon 
&  California  Railroad  Company.    Affirmed, 
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8eo  same  ease  belofw,  48  0.  a  A.  620,  109 
Fed.  614. 
The  facte  are  stated  in  the  opinion. 
Mr,  Mazwell  Evarte  for  appeHaai. 
Mr,  Oharlea  W.  Buaaell  for  appellee. 

Mr.  Justice  Harlan  deUyered  the  opin- 
^ion  of  the  court: 
S     By  the  act  of  Congress  of  March  3d,  1887, 

•  chap.  376,  it  was* provided  that  if,  at  the 
completion  of  the  adjustments  of  land  grants 
thereby  directed  to  be  made,  or  sooner,  it 
appeared  that  lands  had  been  from  any  cause 
erroneously  certified  or  patented  to  or  for 
any  company  claiming  by,  through,  or  under 
grant  from  the  Unit^  States  to  aid  in  the 
construction  of  a  railroad,  it  should  be  the 
dxitj  of  the  Secretary  of  the  Interior  to 
thereupon  demand  from  such  company  a  re- 
linquishment or  reconveyance  to  the  United 
States  of  all  such  lands,  whether  within 
granted  or  indemnity  limits;  and,  if  the  com- 
pany did  not  reconvey  within  ninety  days 
after  demand  made,  it  should  thereupon  be 
the  duty  of  the  Attorn^  General  to  com- 
mence and  prosecute  in  the  proper  courts  the 
necessary  proceedings  to  cancel  the  patents, 
certification,  or  other  evidence  of  title  there- 
tofore issued  for  the  lands,  and  to  restore  the 
title  thereof  to  the  United  States.  24  Stat. 
at  L.  666  (U.  S.  Comp.  Stat  1901,  p.  1596). 

.  In  United  States  v.  Miaaouri,  K.  d  T,  R, 
Co.  141  U.  S.  360,  380,  382,  36  L.  ed.  766, 
778,  774,  12  Sup.  Ct,  Rep.  13,  21,  which  was 
an  action  brought  by  the  United  States  after 
the  passage  of  the  above  statute  to  have 
certain  patents  for  land  canceled,  this  court, 
after  observing  that  as  to  some  of  the  lands 
the  United  States  appeared  to  have  a  di- 
rect interest  in  them,  said:  "As  to  others, 
it  is  under  an  obligation  to  claimants  un- 
der the  homestead  and  pre-emption  laws  to 
undo  the  wrong  alleged  to  have  been  done 
by  its  officers,  in  violation  of  law,  by  re- 
moving the  cloud  cast  upon  its  title  by  the 
patents  in  question,  and  thereby  enable  it 
to  properly  administer  these  lands,  and  to 
give  clear  title  to  those  whose  rights,  under 
those  laws,  may  be  superior  to  those  of  the 
railway  company.  A  suit,  therefore,  to  ob- 
tain a  decree  annulling  the  patents  in  ques- 
tion, so  far  as  it  is  proper  to  do  so,  was  re- 
quired by  the  duty  the  government  owed, 
as  well  to  the  public  as  to  the  individuals 
who  acquired  rights  which  the  patents,  if 
allowed  to  stand,  may  defeat  or  embarrass." 
Beference  was  made  in  that  case  to  United 
States  V.  San  Jacinto  Tin  Co,  125  U.  S.  273, 
286,  31  L.  ed.  747,  762,  8  Sup.  Ct  Rep.  850, 
in  which  it  was  held  that  the  United  States 
could  sue  to  set  aside  a  patent  improperly 
issued,  where  it  appeared  that  there  was  an 
obligation  on  the  part  of  the  United  States 
to  the  public,  or  to  any  individual,  or  where 
it  had  any  interest  of  its  own;  also,  to 
»  United  States  v.  Beehe,  127  U.  S.  338,  342, 
2  32  L.  ed.  121,  123,  8  Sup.  Ct.  Rep.  1083,  in 

•  which  it  was  •held  that  patents  procured  by 
fraud  could  be  canceled  at  the  suit  of  the 
United  States,  where  that  was  necessary  to 
be  done  in  order  that  it  might  fulfill  its 
obligations  to  others.     The  court  then  ob- 


served: These  principles  equally  ap 
where  patents  have  been  issued  by  mistake^ 
and  they  are  specially  applicable  where,  as 
in  the  present  case,  a  multiplicity  of  suits^ 
each  one  depending  upon  the  same  facts 
and  upon  the  same  questions  of  law,  can 
be  avoided,  and  where  a  comprehen- 
sive decree,  covering  all  contested  rights, 
would  accomplish  the  substantial  en£  of 
justice."  See  also  United  States  v.  Oregon 
d  C,  R.  Co.  176  U.  S.  28,  44  L.  ed.  358,  20 
Sup.  Ct  Rep.  261. 

In  this  state  of  the  law,  the  present  suit 
was  brought  by  the  United  States  against 
the  Oregon  &  California  Railroad  Company 
in  order  to  obtain  a  decree  canceling  certain 
patents  for  lands  which,  it  was  alleged,  had 
been  illegally,  and  by  mistake^,  issu^  in  the 
name  of  the  United  States  to  tiiat  company, 
which  succeeded  to  the  rights  of  the  Oregon 
Central  Railroad  Company. 

The  case  was  heard  upon  a  stipulation  as 
to  evidence,  from  which  the  following  facts 
appear: 

By  the  act  of  Congress  of  July  25th,  1866, 
chap.  242,  14  Stat  at  L.  239,  the  California 
&  Oregon  Railroad  Company,  and  sudi  com- 
pany organized  under  the  laws  of  Or^;on  ss 
the  legislature  of  the  latter  state  designated, 
were  authorized  to  locate,  construct,  and 
maintain  a  railroad  and  telegraph  line  be- 
tween Portland,  Oregon,  and  the  Coitral  Pa- 
cific Railroad  Company  in  California. 

For  the  purpose  of  aiding  in  the  constru<y 
tion  of  that  line,  Congress  granted  to  those 
companies,  their  successors  and  assies,  ev- 
ery alternate  odd-numbered  section  of  publie 
lands,  not  mineral,  to  the  amount  of  twenty 
sections  per  mile  (ten  on  each  side)  of  the 
railroad  line.  But  the  act  provided  thai 
when  any  of  the  alternate  sections  or  parts 
of  sections  should  be  found  "to  have  been 
granted,  sold,  reserved,  occupied  ty  home' 
stead  settlers,  pre-empted,  or  otherwise  dis- 
posed of,  other  lands,  designated  as  afore- 
said, shall  be  selected  by  said  companies  in 
lieu  thereof,  under  the  direction  of  the  Sei^ 
retary  of  the  Interior,  in  alternate  sections  e 
deeigi:ated  by  odd  numbers,  as  aforesaid,  3 
"nearest  to,  and  not  more  than  10'  miles  be-  * 
yond  the  limits  of,  said  first-named  alter- 
nate sections;  and  as  soon  as  the  said  com- 
panies, or  either  of  them,  shall  file  in  the 
office  of  the  Secretary  of  the  Interior  a  map 
of  the  survey  of  said  railroad,  or  any  por- 
tion thereof,  not  less  than  60  continuous 
miles  from  cither  terminus,  the  Secretary  of 
the  Interior  shall  withdraw  from  sale  publie 
lands  herein  granted  on  each  side  of  said 
railroad,  so  far  as  located  and  within  the 
limits  before  specified.  .  .  .  Settlers  un- 
der the  provisions  of  the  homestead  act  who 
comply  with  the  terms  and  requirements  of 
said  act  shall  be  entitled,  within  the  limits 
of  said  grant,  to  patents  for  an  amount  not 
exceeding  80  acres  of  the  land  so  reserved 
by  the  United  States,  anything  in  this  act 
to  the  contrary  notwithstanding." 

The  Oregon  Central  Railroad  Company 
was  designated  by  the  Oregon  legislature  as 
the  company  organized  under  tne  laws  of 
Oregon,  entitled  to  receive  the  granted  lands 
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in  Oregon,  and  the  benefits  and  privil^geB  of 
the  above  act  of  1866. 

Prior  to  October,  1869,  that  company  def- 
initely fixed  on  the  ground  and  surveyed  ihe 
first  section  of  the  railroad  in  Oregon.  That 
section  extended  from  Portland  to  Jefferson, 
and  comprised  not  less  than  60  continuous 
miles  from  the  northern  terminus  of  the 
road;  and  on  October  25th,  1869,  the  com- 
pany filed  in  the  ofiice  of  the  Secretary  of 
the  Interior,  and  on  January  29th,  1870,  the 
Secretary  duly  accepted  and  approved,  a 
map  of  the  survey  and  definite  location  of 
that  section. 

During  the  year  1669  and  the  months  of 
January  and  February,  1870,  the  company 
definitely  fixed  on  the  ground  and  surveyed 
the  second  section  of  its  road,  "which  section 
comprised  not  less  than  124  continuous 
miles  from  Jefferson;  and  on  March  26th, 
1870,  filed  in  the  odice  of  the  Secretary,  and 
on  March  29th,  1870,  that  officer  accepted 
and  approved,  a  map  of  the  survey  and  def- 
inite location  of  that  section. 

On  the  7th  of  April,  1870,  the  Commis- 
sioner of  the  Greneral  Land  Office^  under  the 
direction  of  the  Secretary  of  the  Interior, 
withdrew  all  the  odd-numbered  sections  of 
land  Ipng  within  30  miles  on  eadi  side  of 
the  railroad  (as  shown  on  the  map  of  survey 
fe.  and  definite  location,  filed  with  the  Secre- 
S  tary  on  March  26th,  1870)  from  sale  or 
•  location,  pre-emption  or  *  homestead  en- 
try; and  that  withdrawal  remained  con- 
tinuously thereafter  in  force,  except  so  far 
as,  if  at  all,  it  was  affected  by  an  order 
of  the  Secretary  made  August  15th,  1887, 
revoking  the  order  of  April  7th,  1870,  as  to 
the  odd-numbered  sections  lying  within  the 
indemnity  limits  of  the  grant  made  in  1866, 
and  declaring  the  odd-numbered  sections  ly- 
ing within  such  indemnity  limits  to  be  re- 
stored to  the  public  domain,  subject  to  pre- 
emption and  homestead  entry,  as  well  as  to 
the  provisions  of  the  above  grant.  The  lands 
■o  withdrawn  April  7th,  1870,  were  within 
the  jurisdiction  of  the  district  local  land  of- 
fice at  Roseburg,  and  notice  of  such  with- 
drawal was  received  at  that  office  on  April 
26th,  1870. 

During  the  years  1868  and  1860,  and  pri- 
or to  December  the  25th,  1869,  the  Oregon 
Central  Railroad  Company  constructed  and 
folly  equipped  the  first  20  miles  of  the  rail- 
road contemplated  by  the  act  of  1866,  com- 
mencing at  Portland  and  extending  along 
the  line  shown  upon  the  map  filed  in  the  of- 
fice of  the  Secretary  of  the  Interior  on  Oc- 
tober the  29th,  1869.  And  in  the  years  1869 
and  1870,  and  prior  to  September  the  1st, 
1870,  the  above  two  companies  fully 
equipped  the  second  20  miles  of  tiie  rail- 
road, commencing  at  the  end  of  the  first 
eonstructed  20  miles  and  extending  alopg 
the  line  shown  on  the  map  to  a  point  dis- 
tant 40  miles  from  the  commencment  of  the 
railroad  at  Portland, — a  portion  of  the  sec- 
ond 20  miles  having  been  constructed  by  the 
Oregon  Central  Railroad  Company,  the  re- 
mainder by  the  defendant. 

The  whole  line  of  railroad  contemplated 
by  the  act  of  1866,  commencing  at  the  end 


of  the  second  constructed  20  miles,  was  con- 
structed by  the  defendant  company  during 
the  years  1870,  1871,  and  1872;  and  prior 
to  December  the  4th,  1872,  the  entire  line 
from  Portland  to  Rosd>ui^  was  continuous- 
ly operated  for  all  the  purposes  contem- 
plated by  Congress. 

Commissioners    were  appointed    by    the 
President  to  ocamine  the  railroad  as  con- 
structed from  Portland  to  Roseburg.    That 
duty  was  performed,  and  they  reported  to 
the  President,  under  oath,  that  the  railroad 
between  those  points    had   been    completed 
and  equipped  in  all  respects  as  required,  andg^ 
was  ready  for  the  service  contemplated  bye 
the  act  of  1866.    Those  reports  were* duly* 
accepted  and  approved    by    the   President. 
The  report  as  to  the  seventh,  eighth,  and 
ninth  sections,  including  the  last  78  miles  of 
the  road  from  Portland  to  Roseburg,  was 
made  on  July  10th,  1878,  and  the  next  day 
was  accepted  and  approved.  i 

The  remaining  piart  of  the  road  in  Ore- 
gon, extending  from  Roseburg  to  the  south* 
em  boundary  of  that  state,  was  constructed, 
fully  equipped,  and  made  ready  by  the  de- 
fendant company  during  the  years  1878  to 
1889,  inclusive,  and  all  prior  to  the  yeaap 
1900.  It  was  duly  examined  by  commission- 
ers, who  reported  thereon,  and  their  reports 
were  accepted  and  approved.  | 

All  the  lands  described  in  the  bill  of  com* 
plaint  are  distant  more  than  20  miles  from,' 
but  lie  within  30  miles  on  one  side  of,  the 
road  extending  from  Jefferson  to  Roseburg,- 
shown  on  the  map  filed  March  26th,  1870; 
and  they  were  all  included  and  embraced 
by  the  withdrawal  made  by  the  Seeretaij 
on  the  7th  of  April,  1870.  I 

No  part  or  portion  of  the  lands  described 
in  the  bill  of  complaint  are  mineral  lands,' 
nor  are  they  included  by  any  exception  or! 
reservation  from  the  indemnity  land  grant) 
in  Oregon,  made  by  the  act  of  1866,  except 
so  far  as,  if  at  all,  they  were  excepted  or, 
reserved  therefrom  by  reason  of  the  settle-; 
ments  and  facts  hereinafter  to  be  referred 
to.  I 

On  August  16th,  1892,  all  the  lands  de-; 
scribed  in  the  bill  were  free  and  clear  for 
selection  by  the  defendant  company  as  part 
and  parcel  of  the  indemnity  lands  granted 
by  the  act  of  Congress,  except  so  far  as,  if 
at  all,  they  were  excepted  or  reserved  by 
those  settlements  and  facts. 

On  the  16th  of  August,  1892,  and  the  19th 
of  October,  1892,  the  defendant  company 
filed  with  the  register  and  receiver  of  the 
United  States  land  office  at  Roseburg  its 
several  lists  selecting  the  lands  in  question 
as  indemnity  lands  in  lieu  of  lands  of  equal 
area,  parts  of  odd-numbered  sections  within 
the  primary  limits  of  the  grant  made  in 
1866  and  otherwise  disposed  of  by  the  United 
States  prior  to  the  passage  of  that  act  Those 
lists  were  accompanied  by  the  fees,  costs, 
and  charges  required  by  law,  and  in  all  re- 
spects conformed  to  the  directions,  rules,  reg-A 
Illations,  and  requirements  of  the  SecretafyS 
of  the  Interior  and  of  the*Commissioner  of* 
the  General  Land  Office.  They  were  sever- 
ally approved  and  certified  by  the  re^^ster 
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•ad  reoeiyer,  and  the  defendant  company 
had  not  then,  nor  has  it  aubsequently,  se- 
lected or  receiyed  lands  in  lieu  of  those  there- 
in described  as  the  basis  of  selections  by  it 
made,  other  than  the  lands  so  selected  by 
•aid  lists. 

In  the  following  years  the  following  per- 
sons, each  being  a  duly  qualified  entryman 
under  the  homestead  laws  of  the  United 
States,  settled  upon  the  lands  respectively 
claimed  for  them  in  this  suit,  to  wit:  1869, 
Louis  [Charles]  Heller;  1878,  J.  R.  Peters; 
1878,  John  Sapp;  1882,  George  0.  Peck; 
1383,  Uriah  W.  Wren;  1885,  Baxter  W.  Jen- 
kins; 1886,  Charles  E.  Barton;  1888,  Jo- 
seph A.  Cox;  1889,  Charles  W.  Seeley;  1889, 
John  W.  Carey;  1890,  F.  W.  Huddleston; 
1890,  Alfred  R.  Young;  1890,  Abraham  M. 
Peck.  Each  person  made  his  settlement 
with  the  intention  of  making  a  homestead 
entiy  of  the  lands,  whenever  that  could  be 
done  under  the  acts  of  Congress.  After  the 
d&te  of  settlement  each  settler  continuously 
resided  and  made  improvements  upon  his 
land  in  the  way  of  a  dwelling  house,  barn, 
outhouses,  fencing,  clearing,  and  planting  of 
trees.  And  on  October  27th,  1892,  within 
ninety  days  after  the  official  plat  of  the  sur- 
vey of  the  lands  was  filed  in  the  United 
States  land  office  at  Roseburg,  each  settler, 
in  good  faith,  filed  a  formal  application  in 
the  land  office  for  a  homestead  entry  of  and 
for  the  lands  upon  which  he  settled  and 
fanproved  and  upon  which  he  continuously 
resided  after  the  date  of  his  first  occupancy. 
On  the  20th  of  Februaiy,  1893,  the  Com- 
missioner of  the  Land  Office  and  the  Sec- 
retary of  the  Interior  having  approved  the 
■elections  made  by  the  railroad  company, 
A  patent  was  issued,  conveying  to  it  all  the 
lands  in  dispute.  But  when  the  company's 
lists  were  approved,  neither  the  Commis- 
sioner nor  the  Secretary  had  any  knowledge 
of  the  adverse  claims  of  the  above  settlers 
to  the  lands  upon  which  they  respectively 
resided,  and  which  the  United  States  now 
^aims  for  them. 

On  the  27th  day  of  October,  1893,  the  land 
grant  made  by  the  act  of  1866  being  still 
unadjusted,  the  Commissioner  of  the  Land 
9  Office  demanded  of  the  railroad  company  a 
^Fsoonv^^nce  of  the  lands  covered  by  the 
•  patent  of  1893,  upon  the  ground  •that  the 
patent  to  it  had  been  erroneously  issued. 
The    company   refused    to    reconvey,   and 
claims  to  oe  the  owner  of  such  lands.  Hence 
the  present  suit  to  have  that  patent  can- 
celed. 

The  ri.Tuit  court,  upon  final  hearing, 
found  11  io  equities  of  the  case  to  be  with  the 
United  States,  and  a  decree  was  entered, 
canceling  the  patent  issued  to  the  Oreson  & 
California  Railroad  Company.  That  decree 
was  affirmed  by  the  circuit  court  of  appeals. 
1.  Some  of  the  questions  referred  to  in 
argument  as  bearing  upon  the  issues  pre- 
sented by  the  record  have  been  determmed 
|yy  decisions  of  this  court  rendered  since 
this  litigation  commenced. 

In  HeiMtt  v.  Schultz,  180  U.  S.  139,  45 
I^  ed.  463,  21  Sup.  Ct.  Rep.  309,  which  re- 
lated to  the  grant  of  lands  made  to  the 


Northern  Pacific  Railroad  Company  by  the 
act  of  July  2d,  1864,  chap.  217  (13  Stat,  at 
L.  365),  this  court  accepted  the  construc- 
tion of  that  act  as  adopted  and  adhered  to 
by  the  Land  Department,  and  held  that  the 
Secretary  of  tne  Interior  had  no  power, 
simply  upon  the  definite  location  of  the 
Northern  Pacific  Railroad,  to  withdraw 
from  the  operation  of  the  pre-emption  and 
homestead  laws  lands  within  the  indemnity 
limits  of  the  road  as  defined  by  Congress. 
Northern  P.  R.  Co.  v.  Miller,  7  Land  Dec 
100,  125;  Northern  P.  R.  Co.  v.  Davia,  19 
Land  Dec.  87,  90.  In  the  present  case^  the 
line  of  the  railroad,  opposite  to  whidi  are 
the  lands  here  in  dispute,  was  definitely 
located  in  1870,  while  (with  the  exception 
of  one  tract,  about  which  the  railroad  com- 
pany makes  no  question)  the  lands  in  dis- 
pute were  not  settled  upon  until  after  that 
year.  We  have  seen  that,  upon  acceptance 
of  the  map  of  definite  location,  the  Secre- 
tary of  the  Interior,  according  to  the  stipu- 
lated facts,  made  an  order  (wnich  was  duly 
received  at  the  local  land  office)  withdraw- 
ing ail  the  odd-numbered  sections  within  30 
miles  on  each  side  of  the  road  shown  on  the 
map  of  survey  and  definite  location,  from 
sale  or  location,  pre-emption  or  homestead  ^ 
entry.  That  withdrawal  included  the  odd-  J 
numbered  sections  in  the  indemnity •limitSy « 
within  which  the  lands  in  dispute  were  sit- 
uated. We  hold  on  the  authority  of  BmDitt 
y.  Bchuliz  that  it  was  beyond  the  power  of 
the  Secretary  to  make  such  an  order  in  re- 
spect of  lands  within  the  indemnity  limits 
of  the  grant  made  by  the  act  of  1866.  The 
reasoning  in  that  case,  touching  this  proposi- 
tion, applies  to  the  case  now  before  us.  In 
1887  the  Secretary,  as  if  to  remove  the  ap- 
parent obstacle  placed  in  the  way  of  pre- 
emption and  homestead  settlers  created  by 
the  order  of  1870,  made  an  order  revoking 
the  previous  one  of  withdrawal  so  far  as  it 
related  to  indemnity  limits,  and  declaring 
the  odd-numbered  sections  lying  within  the 
entire  indemnity  limits  of  the  grant  restored 
to  the  public  domain  and  subject  to  pre- 
emption and  homestead  entiy,  as  well  as  to 
the  provisions  of  the  act  of  1866.  We  need 
not  discuss  here  the  question  of  the  power 
of  the  Secretary  of  the  Interior  to  revoke 
an  order  of  withdrawal  once  legally  made 
and  notice  thereof  given  at  the  local  land 
office.  It  is  sufficient  to  say  that  the  ndl- 
road  company  did  not,  l^  the  order  of  1870, 
relating  to  lands  within  the  indemnity  lim- 
its, acquire  an  interest  in  any  particular 
odd-numbered  sections  within  those  limits; 
nor  did  that  order  prevent  the  bona  fide  oo- 
cupancy  Inr  settlers  of  odd-numbered  sec* 
tions  ioithvn  such  limits  up  to  the  time  of 
the  approval  of  selections  made  by  the  rail- 
road company  of  lieu  lands  to  supply  any 
def  cit  in  the  place  limits. 

In  Nelson  v.  Northern  P.  R.  Co.^  decided 
at  the  present  term  of  the  court  [188  U.  8. 
108,  ante,  p.  302,  23  Sup.  Ct.  Rep.  302],  it 
was  held  that  the  act  of  1864,  making  a 
land  grant  to  the  Northern  Pacific  Bail- 
road  Company,  and  the  act  of  Biay  14th, 
1880,  chap.  89,1  for  the  relief  of  settlers  on 
>  U.  8.  Gomp.  St.  IMl.  p.  Utt. 
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the  public  lands,  reeocnked  the  right  at 
any  time  prior  to  definite  location  to  settle 
upon  the  unsurveyed  public  lands  embraced 
by  the  grant  of  1864,  notwithstanding  there 
was,  at  the  time,  in  existence  an  order  of 
withdrawal,  based  only  upon  a  map  of  gen- 
era] route  not  issued  pursuant  to  any  exr 
press  direction  of  Congress;  provided  such 
settlement  was  accompanied  by  residence  on 
the  land,  in  good  faith,  with  the  intention 
on  the  part  of  the  settler  to  avail  himself 
of  the  benefits  of  the  homestead  law  as  soon 
as  the  lands  were  surveyed.  This  decision 
rested  mainly  on  the  eround  that  Congress 
intended  by  the  act  of  1864  to  protect  the 
rights  of  bona  fide  settlers  acquired  before 
the  railroad  company  had,  by  an  accepted 
map  of  definite  location,  obtained  a  vested 

aintereit  in  particular  odd-numbered  sections 
^granted. 

•  *  These  principles  are  applicable  to  the 
present  case  if,  as  contended  by  the  United 
States,  the  railroad  company  did  not  ac- 
quire, and  could  not  have  ac<mired,  an  in- 
terest in  specific  sections  of  lands  within 
the  indemnity  limits  before  their  actual  and 
approved  selection,  under  the  direction  of 
the  Secretary,  prior  to  the  date  of  occupan- 
ey  by  the  respective  settlers. 

2.  We  have  seen,  from  the  stipulated 
facts,  that  it  was  not  uintil  1892  that  the 
railroad  company  made  its  selection  of  lands 
within  the  indemnity  limits,  to  supply  de- 
ficiencies in  its  place  or  granted  limits.  But 
this  occurred  after  each  one  of  the  entrymen 
whose  rights  the  government  is  now  seek- 
ing to  protect  had  made  his  settlement  with 
the  intention  to  follow  it  up  by  a  bona  fide 
entry  under  the  homestead  laws.  In  other 
words,  the  lands  were  "occupied  by  home- 
stead settlers"  (to  use  the  words  of  the 
granting  act  of  1866)  at  the  time  they  were 
selected  by  the  railroad  company.  Now,  it 
has  long  been  settled  that  while  a  railroad 
company,  after  its  definite  location,  acquires 
an  interest  in  the  odd-numbered  sections 
within  its  place  or  granted  limits, — ^which 
interest  relates  back  to  the  date  of  the 
ffranting  act, — ^the  rule  is  otherwise  as  to 
lands  within  indemnity  limits.  As  to  lands 
of  the  latter  class,  the  company  acquires  no 
interest  in  any  specific  sections  until  a  se- 
lection is  made  with  the  approval  of  the 
Land  Department;  and  then  its  right  relates 
to  the  date  of  the  selection.  And  nothing 
stands  in  the  way  of  a  disposition  of  in- 
demnity lands,  prior  to  selection,  as  Con- 
gress may  choose  to  make.  In  Ryan  v.  Cen^ 
tral  P.  R,  Co.  99  U.  S.  382,  25  L.  ed.  305, 
which  was  a  contest  as  to  lands  within  the 
indemnity  limits,  this  court  said:     "It  was 

,  within  the  second«ary  or  indemnity  territory 
where  that  deficiency  was  to  be  supplied. 
The  railroad  company  had  not  and  could 
not  have  any  claim  to  it  until  specially  se- 
lected, as  it  was,  for  that  purpose."  And 
the  reason  given  was  that  "when  the  road 
was  located  and  the  maps  were  made,  the 
right  of  the  company  to  the  odd  sections 
first  named  became  ipso  facto  fixed  and  ab- 
solute. With  respect  to  the  'lieu  lands,*  as 
they  are  called,  the  right  \\'\xa  only  a  float. 


and  attached  to  no  speelfle  tracts  until  tlM 
selection  was  acutally  made  in  the  manner  n 
prescribed."  In  St,  Paul  d  8.  0.  R,  Co.  v.  S 
Winona  d  Bt  P.  R.  Co.  112»U.  S.  720,  781.  ^^ 
28  L.  ed.  872,  876,  6  Sup.  Ct.  Rep.  334,  340^ 
the  oourt,  referring  to  this  principle^,  said: 
''The  reason  of  this  is  that,  as  no  vested 
right  can  attach  to  the  lands  in  place — ^the- 
odd-numbered  sections  within  6  miles  on* 
each  side  of  the  road — ^until  these  sections 
are  ascertained  and  identified  by  a  legal  lo- 
cation of  the  line  of  the  road,  so,  in  regard 
to  the  lands  to  be  selected  within  a  still 
larger  limit,  their  identification  cannot  be* 
known  until  the  selection  is  made.  It  ma^ 
be  a  lonff  time  after  the  line  of  the  yad  i» 
located  before  it  is  ascertained  how  maajr 
sections  or  parts  of  sections  within  the  pn-* 
mary  limits  have  been  lost  by  sale  or  pre^ 
emption.  It  may  be  still  longer  before  a 
selection  is  made  to  supply  this  loss."  Aft> 
er  observing  that  twenty  years  expired  in 
that  case  after  the  location  of  the  road  bft> 
fore  any  selection  of  lieu  lands  was  made^ 
the  court  added:  "Was  there  a  vested  right 
in  this  company,  diu*ing  all  this  time,  to 
have,  not  only  these  lands,  but  all  the  other 
odd  sections  within  the  20-mile  limits  on 
each  side  of  the  line  of  the  road,  await  ita 
pleasure?  Had  the  settlers  in  that  popu- 
lous region  no  right  to  buy  of  Uie  gove^^ 
ment  because  the  company  might  choose  to 
take  them,  or  might,  after  all  this  delay, 
find  out  that  they  were  necessary  to  make 
up  deficiencies  in  other  quarters  T  How  long 
were  such  lands  to  be  withheld  from  mav^ 
ket,  and  withdrawn  from  taxation,  or  fos^ 
bidden  to  cultivation?"  To  the  same  eifect 
are  the  following  cases:  Orinnell  v.  Chi- 
cago,  R.  I.  ^  P.  R.  Co.  103  U.  S.  739,  26  U 
ed.  466 ;  Cedar  Rapids  d  M.  River  R.  Co.  ▼» 
Rerring,  110  U.  S.  27,  28  L.  ed.  66,  3  Sup. 
Ct.  Rep.  485;  Kansas  P.  R.  Co.  v.  Atchison^ 
T,  d  8.  F.  R.  Co.  112  U.  S.  414,  421,  28  L. 
ed.  794,  797,  5  Sup.  Ct.  Rep.  208;  Sioum 
City  d  8t.  P.  R.  Co.  v.  Chicago,  M,  d  8t. 
P.  R.  Co.  117  U.  S.  400,  408,  29  L.  ed,  928, 
929,  6  Sup.  Ct.  Rep.  790 ;  Barney  v.  Winona 
d  8t.  P.  R.  Co.  117  U.  S.  228,  232,  29  L.  ed. 
868,  860,  6  Sup.  Ct  Rep.  654;  Wisconsin  0. 
R.  Co.  V.  Price  County,  133  U.  S.  496,  608^ 
513,  33  L.  ed.  687,  693,  10  Sup.  Ct.  Rep. 
3il ;  Kelson  v.  Northern  P.  R.  Co.  188  U.  S. 
108,  ante,  302,  23  Sup.  Ct.  Rep.  302. 
Having  regard  to  the  adjudged  cases,  it  is 
to  be  taken  as  established  that,  unless  other- 
wise expressly  declared  by  Congress,  no 
right  of  the  railroad  company  attaches  or 
can  attach  to  specific  lands  within  indem- 
nify limits  until  there  is  a  selection  under 
the  direction,  or  with  the  approval,  of  tho 
Secretary. 

3.  But  it  is  contended  that,  as  the  selec- 
tion by  the  company  (except  as  to  the  tract 
which  was  occupied  in  1869,  before  any^se* 
lection  by  the  company  of  lieu  lands)  was 
prior  to  the  application  bv  the  respective 
settlers  for  entry  under  the  nomestead  law% 
its  right  to  the  lands  in  question  was  supe- 
rior to  that  asserted  by  the  settlers.  This 
view  is  completely  met  by  the  fact  that  the 
settler,  by  prior   occupancy  in   good    faith. 
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could  arail  himself  of  the  homestead  acts 
whenever,  by  an  official  survey,  the  way  is 
opened  by  the  government  for  him  to  do  so, 
and  by  the  iSct  that,  within  ninety  days 
after  these  lands  were  surv^ed,  he  filed  in 
the  proper  office  his  application  to  enter 
them  under  the  homestead  laws  of  the  Unit- 
ed States.  He  moved  with  due  diligence 
to  protect  and  perfect  the  right  ac- 
quired by  his  occupancy  of  the  land  with 
the  intention  to  avail  himself  of  the 
benefit  of  those  lawa  That  right  was 
not  to  be  affected  or  impaired  by  the 
fact  that  the  lands  were  not  surveyed  at  the 
date  of  occupancy.  Nelson  v.  Northern  P. 
R,  C^  188  U.  S.  108,  ante,  p.  302,  23  Sup. 
Ct.  Rep.  302;  Ard  v.  Brandon,  168  U.  S. 
637,  643,  39  L.  ed.  624,  626,  15  Sup.  Ct.  Rep. 
406,  409;  Tarpey  v.  Madsen,  178  U.  S.  216, 
219,  44  L.  ed.  1042,  1044,  20  Sup.  Ct  Rep. 
849,  860.  In  the  Ard  Case  the  court  said: 
'The  law  deals  tenderly  with  one  who,  in 
good  faith,  goes  upon  the  public  lands  with 
a  view  of  making  a  home  thereon.  If  he 
does  all  that  the  statute  prescribes  as  the 
eondition  of  acquiring  rights,  the  law  pro- 
tects him  in  those  rights,  and  does  not  make 
their  continued  existence  depend  alone  upon 
the  question  whether  or  no  ne  takes  an  ap- 
peal from  an  adverse  decision  of  the  officers 
charged  with  the  duty  of  acting  upon  the 
application."  In  the  Tarpey  Case  it  was 
said  that  "the  right  of  one  who  has  actu- 
ally occupied  [public  lands],  with  an  intent 
to  make  a  homestead  or  pre-emption  entry, 
cannot  be  defeated  by  the  mere  lack  of  a 
place  in  which  to  make  a  record  of  his  in- 
tent;" that  if  a  settler  was  in  possession  be- 
fore definite  location,  "with  a  view  of  enter- 
ing it  as  a  homestead  or  pre-emption  claim, 
and  was  simply  deprived  of  his  ability  te 
make  his  entrv  or  declarateiy  statement  by 
the  lack  of  a  local  land  office,  he  could,  un- 
doubtedly, when  such  office  was  esteblished, 
have  made  his  entry  or  declaratory  state- 
ment in  such  way  as  to  protect  his  righU." 
So,  if  the  condition  of  the  lands,  being  un- 
surveyed,  prevente  the  making,  b^  a  bona 
fide  occupant,  of  a  proper  application  of  rec- 
tt  ord  to  enter  them  under  the  homestead  laws, 
S  his  righte  will  not  be  lost,  if,  after  the  Uuids 
•  are  surveyed,*)ie  applied  in  due  time  te  en- 
ter the  lands  und^  those  laws.  And  such 
has  been  held  to  be  the  object  and  effect  of 
iETact  of  May  14th,  1880,  chap.  89,  21  Stat 
at  L.  140  (U.  S.  Comp.  Stet  1901,  p.  1392). 
We  could  not  otherwise  adjudge  in  this  case 
without  holding  that  the  mere  selection  of 
the  lands  by  the  railroad  company  displaced 
or  destroyed  the  righte  of  a  bona  fide  settler 
arising;  from  previous  occupancy  with  the 
intention  of  making  the  required  homestead 
eatiy  whenever  he  was  permitted  to  do  so. 
We  cannot  so  hold.  We  adjudge  that  the 
righte  which  bona  fide  occupancy  gave  to 
the  settler  under  the  act  of  1866  are  not  de- 
feated by  a  mere  selection  afterwards  of  the 
lands  by  the  railroad  company, — ^the  settler 
having,  after  the  lands  were  surveyed, 
promptly  taken  the  necessary  steps  to  pro- 
tect his  righte  under  the  homestead  laws. 


And  in  such  case,  the  entry  made  under 
those  laws  relates  back  to  the  date  of  settle- 
ment on  the  lands.  It  was  so  substentialbr, 
held  in  Nelson  v.  Northern  P.  B.  Co.  188  IT. 
S.  108,  ante,  p.  302,  23  Sup.  Ct  Rep.  302. 

4.  It  is  also  said  that  all  the  lands  with- 
in the  indemnity  limite  were  required  to 
supply  the  deficit  in  place  limits  arising 
from  the  disposition,  prior  to  definite  loca- 
tion, by  sale  and  otherwise,  of  lands  within 
the  granted  limite.  But  the  extent  to  which 
lieu  lands  could  be  required  to  supply  such 
deficit  in  place  lands  could  not  be  properly 
or  legally  determined  until  there  was  an  ad- 
justment of  the  grant  of  lands  in  respect  of 
place  limite.  In  any  event  no  such  adjust- 
ment having  token  place  prior  to  the  date 
of  the  settler's  bona  fide  occupancy,  his 
righte,  based  upon  such  occupancy,  would 
not  be  affected  by  the  fact  subsequently  ap- 
pearing, in  whatever  way,  that  all  the  odd- 
numbered  sections  within  the  indemni^  lim- 
ite were  needed  to  supply  deficiencies  in 
place  limite.  At  the  time  the  settler  went 
upon  the  land,  in  good  faith,  to  make  it  his 
home  and  to  perfect  his  title  under  the 
homestead  laws,  there  was  nothing  of  record 
that  stood  in  the  way  of  his  right  to  occupy 
the  lands  and  to  remain  thereon  until  he 
could  perfect  his  title  by  formal  entzy  un- 
der the  homestead  laws. 

Other  pointe  were  made  in  the  argument  ^ 
of  the  case,  but  they  need  not  be  specially^ 
noticed,  as  what  we  have  said'requires,  in-* 
dependently  of  those  pointe,  an  affirmance  of 
the  decree  of  the  Circuit  Court  and  the  Cir- 
cuit Court  of  Appeals. 

The  decree  is  affirmed. 


Mr.  Justice  Brewer  and  Mr.  Justice : 
Kenna  took  no  part  in  the  decision  of  this 
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Railroad  land  grants — land  ioithin  tndem^ 
nity  limits-^oooupancy  in  advance  of  #•• 
leoUon — effect  of  delay  to  make  eurveg. 

Delay  upon  the  part  of  the  Commissioner  of  the 
Land  Office  In  making  the  sarvej  called  for 
with  all  "convenient  speed*'  by  the  act  of  May 
4, 1870,  chap.  69  (16  Stat,  at  L.  04),  grantlnff 
land  in  aid  of  railroad  construction,  cannot 
defeat  the  rights  of  a  settler  attaching  nnder 
that  act  in  virtue  of  his  l>ona  fide  occupancy 
of  lands  within  the  Indemnity  limits  of  sodi 
grant  in  advance  of  their  selection  to  supply 
a  deficiency  in  the  place  limits^  with  the  in- 
tention of  perfecting  his  title  under  the  home-* 
stead  laws  as  soon  as  the  lands  should  be  sn^ 
veyed. 
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to  re\iew  a  decree  of  the  Circuit  Court  for 
the  District  of  Oregon  canceling  a  patent 
iasaed  to  the  Oregon  &  Califomut  Railroad 
Company.    Affirmed, 

See  same  case  below>  48  0.  C.  A.  620,  109 
Fed.  514. 

The  facts  are  stated  in  the  opinion. 

Mr.  Maxwell  Evarta  for  appellant. 

i/r.  Oharlea  W.  Bnaaell  for  appellee. 

Mr.  Justice  Harlaa  delivered  the  opinion 
of  the  court: 

The  controlling  question  in  this  case  is 
whether  the  United  States,  in  1893,  errone- 
ously issued  to  the  Oregon  &  California  Rail- 
road Company,  which  succeeded  to  the  rights 
of  the  Oregon  Central  Railroad  Company,  a 
fe«  patent  for  certain  lands  in  Oregon. 
^  These  lands  are  without  tl^  place  and 
•  within  the  indemnity  ^limits  of  the  grant 
made  by  the  act  of  Congress  of  May  4th, 
1870,  chap.  69,  granting  lands  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line 
from  Portland  to  Astoria  and  McMinnrille, 
in  the  state  of  Oregon.  16  Stat,  at  L.  94. 
The  provi^ons  of  this  act  were  substantially 
the  same  as  those  of  the  act  of  July  25th9 
1866  (14  Stat,  at  L.  239,  chap.  242),  re- 
ferred to  in  Oregon  d  0.  R.  Co,  y.  UrUted 
Btatea,  case  No.  186,  just  decided  [189  U.  S. 
— ,  ante,  616,  23  Sup.  Ct.  Rep.  616],  except 
that  the  act  of  1870  contains  a  provision  not 
found  in  the  act  of  1866,  to  wit:  "That  the 
Commissioner  of  the  General  Land  Office 
shall  cause  the  lands  along  the  line  of  the 
said  railroad  to  be  surveyed  with  all  con- 
venient speed." 

The  line  of  the  proposed  road  was  definite- 
ly fixed,  and  a  plat  thereof  filed  in  the  ofllce 
of  the  Secretary  of  the  Interior. 

On  the  16th  day  of  February,  1872,  the 
first  20  miles  of  the  contemplated  railroad 
were  completed  from  Portland  to  a  point 
near  Forest  Grove^.  in  Oregon,  and  on  the 
23d  of  June,  1876,  The  road  to  the  Yamhill 
river,  near  McMinnville,  ^vas  completed,  but 
it  has  never  been  constructed  to  Astoria, 
Oregon. 

The  final  plat  and  survey  of  the  township, 
in  which  the  lands  in  dispute  are  situated, 
was  not  filed  and  approved  until  July  27th, 
1893 ;  and  on  that  day  the  company's  list  of 
selections  of  lands,  which  included  the  lands 
in  question,  was  duly  approved. 

Prior  to  the  year  1893,  to  wit,  on  the  12th 
day  of  January,  1891,  Joseph  H.  Elison,  a 
duly  qualified  entryman  under  the  laws  of 
the  United  States,  settled  upon  the  lands  in 
dispute  with  the  intention  in  good  faith  of 
"homesteading  the  same,"  and  since  that 
date  he  has  continuously  resided  upon,  culti- 
vated, and  improved  them ;  and  within  nine- 
ty days  from  the  date  of  the  filing  of  the 
township  plat  of  survey  he  made  application 
lor  "filing  a  homestead"  covering  these  lands. 

The  selections  by  the  company  having  been 
approved  by  the  Land  Department,  a  patent 
was  issued  to  the  Oregon  &  California  Rail- 
road Company  on  October  15th,  1896.  But 
it  was  issued  without  any  knowledge  at  the 
time  on  the  part  of  the  Secretary  or  the  Gen* 


eral  Land  Omce  of  the  adverse  claim  of  Eli- 
son, arising  from  his  occupancy  of  the  land. 

For  the  reasons  stated  in  the  opinion  just 
delivered  in  cass*No.  186,  we  hold  that,  in 
virtue  of  Eli  son's  bona  fide  settlement  upon 
the  lands  in  dispute  in  1891,  with  the  inten- 
tion, whenever  the  way  was  open  by  a  sur* 
vey,  to  enter  the  lands  under  the  homestead 
laws,  his  rights  were  superior  to  those  ao- 
quired,  or  that  could  have  been  acquired,  by 
the  railroad  company  under  any  selection  by 
it  of  indemnity  lands,  made  after  the  date  of 
such  settlement.  The  company's  selection 
did  not  displace  or  defeat  the  right  which 
the  settler  acquired  by  his  settlement,  made 
previously  in  cood  faith,  with  the  intention 
to  avail  himself  of  the  benefits  of  the  home- 
stead laws  within  due  time  after  the  lands 
were  surveyed. 

The  railroad  company  rests  its  claim  to 
have  a  superior  right  to  these  lands  on  the 
ground,  in  part»  of  long  delay  by  the  Com« 
missioner  of  the  Land  Office  in  having  them 
surv^ed,  although  it  frequently  requested 
the  survey  to  be  made.  There  is  nothing  of 
substance  in  this  contention.  The  statute, 
it  is  true,  required  the  lands  to  be  stirveyed 
with  all  "convenient  spneed."  But  the  ques- 
tion as  to  the  precise  time  the  lands  should 
be  surveyed  was  exclusively  for  the  Luid  Of* 
fice  to  determine;  and  it  was  to  be  deter^ 
mined  with  reference  to  all  the  facts  and  oir* 
cximstances  connected  with  the  surveying  of 
the  public  lands  under  the  direction  of  the 
Land  Department.  We  cannot  say  from  the 
record  that  the  Land  Office,  in  the  matter  of 
the  surveying  of  the  particular  lands  here  in 
dispute,  did  not  act  with  convenient  speed. 
Besides,  the  railroad  ocMnpany  acoeptea  the 
grant  of  Congress  subject  to  the  possibility 
of  delay  in  the  surveying,  as  well  as  to  the 
power  of  the  Land  Office  to  determine  when 
the  lands  should  be  surveyed.  The  action  or 
nonaction  of  the  Land  Department  in  such  a 
matter  cannot  be  controlled  by  the  judiciary, 
unless,  perhaps,  in  a  case  in  which  it  ap- 
peared, beyond  question,  that  its  refusal  to 
order  the  survey  was  merely  arbitrary  and 
without  any  real  excuse.  It  may  be  that  in 
such  a  case  the  Commissioner  could  be  com- 
pelled by  judicial  process  to  discharge  the 
duty  imposed  upon  him  by  statute.  But  up- 
on that  point  we  need  not  express  a  decided 
opinion,  for  no  such  case  is  presented  by  the 
record  before  us.  The  allegation  in  the  de- 
fendant's plea  is  simply  that  the  Commis-^ 
sioner  neglected  to  perform  his  duty  in  theS 
matter  of  the  surveying.  But  the*f acts  con-  * 
stituting  such  alleged  neglect  are  not  stated. 
Besides,  we  may  observe  that  since  the  right 
of  the  settler  attached  in  virtue  of  his  bona 
fide  occupancy  of  these  lands  before  the  rail- 
road company  made  its  selection,  that  right 
could  not  be  displaced  by  reason  of  any  de- 
lav  or  negligence  upon  the  part  of  the  Com- 
missioner to  cause  a  survey  of  the  lands. 
The  act  contains  no  provision  that  requires 
a  contrary  view.  The  court  must  determine 
the  rights  of  the  settler  according  to  the 
facts  as  they  existed  at  the  time  his  occu- 

Sancy  in  good   fuith   began.    The   statute 
oes  not  otherwise  declare.    In  that  view,  as 
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Already  suggested,  the  settler's  right  was  sa< 
perior  to  anr  right  acauired  hy  the  com< 
pany,  after  the  date  of  his  ooeapancy,  in  vir- 
tue of  its  selection  of  these  lands  to  supply  a 
defidener  in  the  place  limits. 

Upon  the  authority  of  the  case  Just  decid- 
ed, the  dearee  of  the  CirotUi  Court  of  Ap- 
peals  must  he  afflrmed. 

And  it  is  so  ordered* 

Hr.  Justice  Brewer  and  Mr.  Justice  Me- 
Kenna  took  no  part  in  the  decision  of  this 
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TEXAS  &  PACIFIC  RAILWAY  COMPANY, 
Plff,  in  Err^ 

ABE  BEHYMER. 

Matter  find  eervwit — a99umptUm  of  rUih^ 
ttcmdard  of  oar»— insfrtfoNons. 

1.  The  risk  of  Injury  from  a  sudden  bump  or 
Jerk  in  the  management  of  a  freight  train  Is 
not,  as  a  matter  of  law*  assumed  by  a  brake- 
man  standing.  In  obedience  to  orders,  upon 
the  ley  roof  of  a  car  In  such  train. 

S.  Whether  a  freight  train  was  handled  with 
ordinary  care,  and  not  whether  It  was  handled 
In  the  usual  and  ordinary  way.  Is  the  test  by 
which  to  determine  the  liability  of  a  railroad 
company  for  Injuries  recelyed  by  &  brakeman 
because  of  a  sudden  bump  or  Jerk  while  he 
was  standing.  In  obedience  to  orders,  on  the 
ley  roof  of  a  car  In  such  train. 

t.  An  instruction  that  It  was  the  duty  of  an  ln< 
Jured  employee  to  submit  to  all  treatment 
that  a  reasonably  prudent  person  would  have 
submitted  to,  in  order  to  Improve  his  condi- 
tion, and  that  his  employer  was  liable  for  no 
damages  which  might  have  been  prevented  by 
reasonable  care.  Is  not  objectionable  as  au- 
thorizing the  Inference  that  as  a  prudent  man 
the  employee  might  have  postponed  recovery 
from  his  injury  to  recovery  of  damages. 

[No.  224.] 

Argued  Maroh  20,  April  6,  190S.    Decided 
ApHl  20, 190S. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern 
District  of  Texas  in  favor  of  plaintiff  in  an 
action  for  personal  injuries,  brought  bj  an 
employee  against  a  railroad  company.  Af- 
ftrmed. 

See  same  case  helow,  60  C.  C.  A.  106,  112 
Fed.  35. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  D.  Dunoon,  John  P.  Dil- 
lon, and  Winsloio  8.  Pierce  for  plaintiff  in 
error. 

Mr.  Cone  Johnson  for  defendant  in  er- 
ror. 

The  opinion  of  the  court  was  delivered  hy 
Mr.  Justice  Holmes: 

This  is  an  action  for  personal  injuries, 
brought  by  an  employee  against  a  railroad 
company.     It  was  tried  in  the  circuit  cot'rt, 


where  the  plaintiff  had  »  verdict  It  thsag 
was  taken  to  the  circuit  court  of  appeals  oA* 
a  writ  of  error  and  bill  oCEiKoeptions  by  the* 
compan;^,  and  now  is  brought  here  on  a  fur- 
ther writ  of  error,  i^e  company  being  a 
United  States  corporation.  A  good  deal  of 
the  areiunent  for  the  railroad  fe  devoted  to 
disputing  the  tesiimonv  of  the  plaintiff  be- 
low and  arguing  that  the  verdict  was  excess- 
ive,  but  of  course  we  have  nothing  to  do 
with  that.  New  York,  L.  E.  d  W.  R.  Co,  v. 
Winter,  143  U.  S.  60,  76,  36  L.  ed.  71,  80, 
12  Sup.  Ct.  Rep.  356;  Lincoln  v.  Power,  151 
U.  S.  436,  38  L.  ed.  224,  14  Sup.  Ct.  Rep. 
387.  We  must  assume  the  most  favorable 
statement  of  the  plaintiff's  case  to  be  true, 
unless  some  particular  request  for  instruc*. 
tions  malces  it  necessary  to  deal  with  con-' 
fiictinff  evidence.  That  statement  may  be 
made  m  a  few  worda. 

Behymer  had  been  in  the  employ  of  the 
company  as  a  braiceman  about  three  months. 
On  February  7,  1899,  at  Big  Sandy,  in 
Texas,  he  was  ordered  by  the  conductor  of  a 
local  freight  train  to  get  up  on  some  ear» 
standing  on  a  siding  and  let  off  the  brakes^ 
80  that  the  eneine  might  move  them  to  th» 
main  track  and  add  them  to  the  train.  Ths 
tops  of  the  cars  were  covered  with  ice,  as  all 
concerned  knew.  He  obeyed  orders;  the  ei^ 
gine  picked  up  the  cars,  moved  to  the  mala 
track,  and  stopped  suddenly.  The  can  raa 
forward  to  the  extent  of  the  slack  and  back 
again,  as  they  were  moving  up  hill.  The 
jerk  upset  Befiymer's  balance,  the  bottom  of 
his  trousers  caught  in  a  projecting  naU  in 
the  running  board,  and  he  was  thrown  be- 
tween the  cars.  It  is  true  that  the  jury 
might  have  drawn  a  different  conclusion 
from  his  evidence,  or  have  disbelieved  it  in 
essential  points,  but  they  also  were  at  liber* 
ty  to  find,  as  they  must  be  taken  to  have 
found,  that  the  foregoing  statement  is  true, 
llie  car  belonged  to  another  road,  but  was  in 
the  charge  of  the  defeSdant  company,  and^ 
according  to  the  statement  of  the  counsel  for 
the  plaintiff  in  error,  had  been  inspected  be- 
fore the  accident,  although  we  should  have 
doubted  whether  the  testimony  meant  to  go 
so  far.  Behymer  baaed  his  claim  upon  neg- 
ligence in  stopping  the  cars  so  suddenly  with 
knowledge  of  his  position  and  the  slippery 
condition  of  the  roof  of  the  car,  and  upon 
the  projection  of  the  nail,  which  increased 
the  danger  and  contributed  to  his  fall.  It 
should  be  added  that,  by  a  statute  of  Texas,o 
if  there  was  negligence,  the  fact  that  it  was^ 
the*  negligence  of  a  fellow  servant  was  not* 
a  defense.  Tex.  Gen.  Laws  1897,  Special 
Session,  chap.  6,  S  1;  2  Sayles's  Tex.  Civil 
Stat.  1897,  art  4560/. 

The  fundamental  error  alleged  in  the  ex* 
ceptiona  to  the  charge  is  that  the  court  de- 
clined to  rule  that  the  chance  of  such  an  ao- 
cident  as  happened  was  one  of  the  risks  thai 
the  plaintiff  assumed,  or  that  the  question 
whether  the  defendant  was  liable  for  it  de- 
pended on  whether  the  freight  train  was 
handled  in  the  usual  and  ordinary  wav.  In- 
stead of  that«  the  court  left  it  to  the  jury  to 
say  whether  the  train  was  handled  with  oi^ 
dinary  care;  that  is,  the  care  that  a  person 
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of  ordinary  prad«noo  would  qm  under  the 
■ame  circumstan^seo.  TliiB  exception  needs 
no  diecneeion.  The  charge  embodied  one  of 
the  commonplaces  of  the  law.  What  usual- 
ly is  done  may  be  evidence  of  what  ought  to 
be  done,  but  what  ought  to  be  done  is  fixed 
ky  a  standard  of  reasonable  prudence,  whetii- 
er  it  usually  is  complied  with  or  not.  Wet- 
ha$h  B.  Co.  V.  McDaniels,  107  U.  S.  464,  27 
L.  ed.  605^  2  Sup.  Ct  Rep.  932.  No  doubt 
a  certain  amount  of  bumping  and  jerking  is 
to  be  expected  on  freight  trains,  and,  under 
ordinary  circumstanoee,  cannot  be  com- 
plained of.  Yety  it  can  be  avoided,  if  neces- 
Miry,  and  when  the  particular  and  known 
condition  of  the  train  makes  a  sudden  bump, 
obviouslv  dangerous  to  those  known  to  be  on 
top  of  the  cars^  we  are  not  prepared  to  say 
that  a  jury  would  not  be  warranted  in  find- 
ing that  an  easy  stop  is  a  duly.  If  it  was 
neffligent  to  stop  as  the  train  did  stop,  the 
risk  of  it  was  not  assumed  by  the  plaintiff. 
TeawM  d  P.  R,  Co.  v.  Archibald,  170  U.  S. 
€65,  672,  42  L.  ed.  1188,  1191,  18  Sup.  Ct 
Ken.  777. 

However,  the  plaintiff  did  not  rely  on  the 
management  of  the  train  alone.  The  pro- 
lectinji;  nail  was  another  element  in  his  case. 
The  jury  were  instructed  with  regard  to 
that,  that  the  railroad  company  was  not  lia- 
ble unless  there  was  a  nail  there  improperly 
projecting,  and  a  reasonable  inspection 
would  have  discovered  and  remedied  the  de- 
lect. The  car  waa  in  the  custody  of  the 
company.    There  is  no  suggestion  thai  the 
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oompany  bad  not  had  an  opportunKy  to  in- 
spect, and  the  contrary  was  assumed  by  a 
request  for  instrucdons  on  the  part  of  the 
company.    Indeed,  as  we  have  said,  its  coun-.^ 
sel  interprets  the  evidence  as  meaning  that^ 
the  car  had  been  inspected  before*  the  aoci-* 
dent.    It  is  not  pressed  thai  there  was  error 
on  this  point.    See  Mmohm  v.  Bo9ion  d  A. 
R.  Co.   135  liass.  201,  4A  Am.  Rep.  456;' 
Glyim  V.  Cmiral  R.  Co.  175  Mass.  610,  512,; 
66  N.  B.  698.    The  Jury  were  instructed 
properly  on  the  subject  of  assumption  of 
riskiB  and  contributory  neffligenoe,  and  we 
think  it  unneoessaiy  to  deu  more  specifical- 
ly with  this  part  of  the  ease. 

It  was  arffued  that  Behymer  had  agsra- 
vated  the  injury  by  refusing  proper  sumcal 
treatment.  With  regard  to  this  the  jury 
were  instructed  in  substance,  but  at  more 
length,  that  it  was  his  dubr  to  submit  to  all 
treatment  that  a  reasonably  prudent  person 
would  have  submitted  to,  in  order  to  im* 
prove  his  condition,  and  that  no  damaget 
could  be  allowed  which  might  have  been  pre- 
vented by  reasonable  care.  It  is  suggested 
that>  as  a  prudent  man,  he  might  have  post^ 
poned  recovery  from  his  injury  to  recovery 
of  damages.  The  instructions  plainly  ex- 
cluded such  a  view.  The  argument  haxdir 
is  serious.  We  have  examined  ell  the  mi- 
nute criticisms  on  the  rullnga  and  refusals 
to  rule,  and  discover  no  error.  We  deem  it 
unnecessary  to  answer  them  In  graeier  de- 
tail. 

Jydgmmt  ajflrwedL 
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<1»  U.  S.  84) 
Be  JAMES  S.  BARTON  KEY,  Petitioner. 

Mandamus — to  review  dismissal  of  appeal 
for  v:ant  of  jurisdiction, 

A  writ  of  mandamus  will  not  He  to  compel  the 
court  of  appeals  of  the  District  of  Columbia 
to  reinstate  an  appeal  from  the  supreme 
court  of  the  District,  la  an  action  originally 
brought  before  a  Justice  of  the  peace,  where 
such  appeal  was  dismissed  by  the  court  of 
appeals  for  want  of  Jurisdiction,  although 
the  decree  of  dismissal  cannot  be  reviewed  on 
appeal  or  writ  of  error. 

[No.  13,  Original.] 
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Argued  April  6, 
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Decided  April  27, 


RULE  entered  on  a  petition  for  a  writ  of 
mandamus  to  compel  the  Court  of  Ap- 
peals of  the  District  of  Columbia  to  rein- 
state an  appeal  from  the  Supreme  Court  of 
that  District.  Discharged  and  petition  dis- 
missed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Frederic  D.  MoKenney,  Henry 
P.  Blair,  and  John  Spalding  Flannery  for 
petitioner. 

Mr.  William  O.  Prentiss  for  respond- 
•nts. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

William  F.  Roberts  brought  an  action 
against  J.  6.  Barton  Key  and  James  P.  Scott 
in  February,  1901,  before  a  justice  of  the 
pesioe  of  the  District  of  Columbia,  and  re- 
covered judgment  for  $196.30;  whereupon 
Key  and  Scott  carried  the  case  by  appeal 
to  the  supreme  court  of  the  District  of  Co- 
lumbia, giving  an  undertaking  on  appeal 
with  the  United  States  Fidelity  &  Guaranty 
Company  as  surety.  The  case  was  tried  in 
the  District  supreme  court,  and  resulted  in 
A  judgment  in  favor  of  Scott  and  against 
Key  and  the  guaranty  company.  From  this 
judgment  Key  alone  prosecuted  an  appeal 
to  uie  court  of  appeals  of  the  District  A  Co- 
Inmbia,  without  summons  and  severance  or 
any  eqni^ent.  Roberts  moved  to  dismiss 
on  two  •grounds:  (1)  The  want  of  parties 
{Mason  v.  United  States,  136  U.  S.  581,  34 
L.  ed.  646,  10  Sup.  Ct  Rep.  1062;  Hardee  v. 
Wilson,  146  U.  6.  179,  36  L.  ed.  933,  13  Sup. 
Ct.  Rep.  89) ;  (2)  that  the  court  of  appeals 
had  no  jurisdiction  on  appeal  from  the  judg- 
ment of  the  court  below  in  such  cases. 

The  court  of  appeals  had  held  in  Chroff  v. 
Miller,  30  Wash.  L  Rep.  434,  that  such  an 
appeal  could  not  be  maintained,  and  ac- 
cordingly dismissed  the  appeal  in  this  case 
on  the  second  ground.  Id.  436.  Key  then 
applied  to  this  court  for  leave  to  file  a  peti- 
tion for  mandamus  requiring  the  court  of 
appeals  to  reinstate  the  appeal  and  proceed 
to  a  hearing  and  determination  of  the  same 
on  the  merits.  Leave  was  granted,  and  doe 
return  has  been  made  to  a  rule  entered  on 
the  petition  thereupon  filed. 

The  case  could  not  have  been  brought  here 
on  appeal  or  writ  of  error.    Code  District  of 


Columbia,  §  233.  And  no  application  for 
certiorari  was  made  under  §  234.  Act  of 
JViarch  8,  1901  (31  Stat  at  L.  1189,  chap. 
854). 

The  controversy  in  respect  of  appeals  to 
the  court  of  appeals  from  judgments  in  the 
supreme  court  of  the  District  in  cases  ap- 
pealed from  justices  of  the  peace,  raised  un- 
der §§  82  and  226  of  the  act  of  1901,  was  not 
only  disposed  of  by  the  court  of  appeals  in 
Groff  V.  Miller,  but  determined  by  the  re- 
peal of  §  82  by  the  act  of  June  30,  1902.  32 
Stat,  at  L.  chap.  1329. 

The  writ  of  mandamus  cannot  be  used  to 
perform  the  office  of  an  appeal  or  writ  of  er- 
ror, and  does  not  He  to  review  a  final  judg- 
ment or  decree  sustaining  a  plea  to  the  juris- 
diction, even  if  no  appeal  or  writ  of  error  is 
given  by  law.  It  is  not  granted  in  doubtful 
cases,  or  where  there  is  another  adequate 
remedy,  and  whether  it  shall  go  or  not  usu- 
ally rests  in  the  sound  discretion  of  the 
court.  If  sometimes  demandable  ew  deibito 
justitics,  it  is  certainly  not  on  a  record  like 
this.  American  Conslr,  Co.  v.  Jacksonville, 
T.  d  K.  W,  R,  Co.  148  U.  S.  379,  37  L.  ed. 
489,  13  Sup.  Ct  Rep.  758;  Re  Rice,  155  U. 
S.  403,  39  L.  ed.  201,  15  Sup.  Ct.  Rep.  149; 
High,  Extr.  Legal  Rem.  3d  ed.  §  9. 

Tested  by  these  well-settled  principles,  ih4 
rule  must  he  discharged  and  the  petition  di^* 
missed. 

So  ordered. 


CLI>TON  B.  WISER  et  ai.,  Appts^ 

V. 

JOHN  LAWLER  et  al 

Fraud^-misstatements  as  to  title — eff&ei  of 
owner's  silence. 

The  owners  of  the  legal  title  to  a  group  of  mines 
being  operated  by  a  corporation  pursnant  to 
the  terms  of  an  escrow  agreement  which  r^ 
qnlred  the  proceeds  of  operation  to  be  applied 
on  the  purchase  price,  and  provided  for  a  for- 
feiture In  ease  of  default  In  payment,  are  net 
chargeable,  because  of  their  silence,  with  the 
fraud  perpetrated  on  subscribers  to  the  stock 
of  such  corporation  by  misstatements  as  to 
the  corporation's  title,  contained  In  prospefr* 
tuses.  Issued  to  promote  the  sale  of  Its  stodC 
although  they  may  have  known  the  contents 
of  such  prospectuses,  and  that  some  of  the 
payments  on  account  of  the  purchase  pries 
were  from  proceeds  of  the  sales  of  the  stock. 

[No.  174.] 

Argued   February   tS,    26,    190S.    Decided 
Apnl  27,  190S. 

APPEAL  from  the  Supreme  Court  of  ttm 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
of  Yavapai  County  dismissing  a  bill  whibh 
seeks  to  charffe  the  owners  of  mining  prop- 
erties with  the  fraud  perpetrated  on  sub- 
scribers to  the  stock  of  a  corporation  in  pos- 
session of  such  property  b^  misstatements 
as  to  title  contained  in  its  prospectaseiu 
A/firmed. 
See  same  ease  below  (Ariz.)  62  Pac.  (188. 
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Statement  hy  Mr.  Justice  Brown  i 
^  This  was  a  complaint  in  the  nature  of  a 
9  bill  in  equity  filed  in  the  district  court  of 
•  Yavapai  county,  Arizona,  by  appellant8,*for 
themselves  and  all  others  interested,  against 
John  Lawler  and  Edward  W.  Wells,  princi- 
pal defendants,  and  the  Seven  Stars  Qold 
Mining  Company,  the  Industrial  Mining 
k  Guaranty  (Company,  and  John  Griffin, 
receiver  of  such  companies,  to  adjud^  Law- 
ler and  Wells  to  be  estopped  from  disputing 
the  title  of  the  Seven  Stars  Company  to 
certain  mining  properties,  and  to  decree  such 
properties  to  belong  to  that  company,  and 
for  an  account  of  the  proceeds  of  all  ore 
taken  from  the  mines  and  received  by  de- 
fendants Lawler  and  Wells,  or,  in  the  alter- 
native, for  a  money  decree  against  them  for 
the  aggregate  amount  paid  l^  plaintiffs  and 
others  for  stock  in  the  company,  upon  the 
representations  contained  in  certain  pros- 
pectuses and  maps,  by  which  the  plaintiffs 
were  induced  to  purchase  stock  in  such  com- 
pany, and  for  a  oonflrmation  of  the  title  to 
the  property  in  such  defendants. 

The  cause  came  on  for  hearing  upon  the 
pleadings,  and  at  first  resulted  in  an  inter- 
locutory decree  in  favor  of  the  plaintiffs, 
with  an  order  for  an  accounting  by  defend- 
ants. The  case  was  then  referred  to  a  mas- 
ter to  report  the  number  of  shares  in  the 
Seven  Stars  Company  subscribed  and  paid 
for,  and  to  ascertain  the  amoimt  paid  to  de- 
fendants Lawler  and  Wells  on  account  of  the 
purchase  price  of  the  property.  This  was 
finally  fixed  at  the  sum  of  $180,189.82,  which 
was  held  to  be  a  lien,  and  the  property  was 
ordered  sold  in  satisfaction  thereof.  A  new 
trial  was  subsequently  granted,  upon  the 
hearing  of  which,  unon  pleadines  and  evi- 
dence, it  was  held  that  plaintiffs  were  en- 
titled to  no  relief,  and  the  complaint  was 
dismissed,  and  an  appeal  taken  to  the  su- 
preme court  of  Arizona,  which  affirmed  the 
decree  of  dismissal.    62  Pac.  695. 

The  supreme  court  made  a  finding  of  facts 
In  sixty-four  paragraphs,  which  is  <^uite  too 
long  to  be  reproducea  here,  but  which  may 
be  summfulzed  as  follows: 

In  May,  1892,  the  defendants  Lawler  and 
Wells  were  the  owners  of  the  legal  title  to 
a  collection  of  mines  known  as  the  ''Hillside 
Group,"  the  muniments  of  such  title  being 
of  record  in  the  county  recorder's  office  of 
Yavapai  county. 

S  Lawler  and  Wells  offered  these  mines  for 
sale  at  $450,000  cash,  and  on  May  12  one 
•  Warner  visited  the  mines  and*eontracted  for 
their  purchase  for  $450,000,  payins  $20,000 
in  cash,  the  remainder  to  be  paid  In  instal- 
ments in  accordance  with  the  terms  of  an 
escrow  agreement  entered  into  between  Law- 
ler and  Wells  and  one  Cowland.  This  agree- 
ment provided,  among  other  things,  tluit  a 
deed  conveying  the  mines  to  Cowland  be  held 
in  escrow  by  the  Bank  of  Arizona  and  be 
delivered  upon  paying  Uie  full  sum  of  $450,- 
000;  and  that,  upon  the  failure  of  the  pay- 
ments, the  deed  should  be  redelivered  to 
Lawler  and  Wells>  and  eJl  payments  be  for- 
fdted.  Cowland  affreed  that  all  mon^s 
naid  hf  him  should  belong  to  Lawlar  and 
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Wells,  and  should  be  retained  by  them  as 
liquidated  damages  accruing  from  the  fail- 
ure to  pay  for  the  property,  and  Lawler  and 
Wells  be  released  from  any  obligation  to 
convey  the  property.  It  was  further  agreed 
that  Cowland  might  take  possession  of  the 
property,  develop  and  operate  it,  the  pro- 
ceeds to  be  paid  to  the  vendors  and  credited 
upon  the  purchase  price;  that  Lawler  and 
Wells  should,  nevertheless,  remain  in  legal 
possession  of  the  property  until  full  pay- 
ment, but  should  not  work  it  or  inter- 
fere \rith  its  operation  by  Cowland.  It  was 
further  agreed  that,  should  Cowland  fall  to 
make  any  payments,  all  improvements  on 
the  property  and  ore  taken  therefrom  should 
be  the  property  of  Lawler  and  Wells.  A 
deed  of  the  property  was  executed  to  Cow- 
land and  placed  in  escrow  as  above  stated. 
Warner  was  the  real  party  in  interest  and 
Cowland  only  his  agent. 

On  June  14  Warner  and  Cowland,  with 
some  others,  incorporated  the  Industrial 
Mining  &  Guaranty  Company  for  the  pur- 
pose of  handling  mines  ami  buying  and  sell- 
ing stock,  to  which  company  Cowland  de- 
livered a  written  assignment  of  all  his  in- 
terest in  the  escrow  agreement,  as  well  as  a 
deed  of  the  mining  properties,  with  a  cov- 
enant of  warranty  against  encumbrances. 
The  new  company  aJWUTned  all  the  covenants 
of  Cowland  in  the  escrow  agreement,  to  make 
the  pavments  therein  stipiuated,  and  to  pro- 
cure the  escrow  deed,  then  in  the  hands  of 
the  Bank  of  Arizona.  Possession  of  the 
properties  was  delivered  to  the  new  com- 
pany with  full  knowledge  on  its  part  of  the 
terms  of  the  escrow  agreement.  The  com- 
pany remained  in  possession  imtil  October 
1,  1892.  ^ 

On  August  15,  1892,  Warner  and  several  g 
others  incorporated  the* Seven  Stars  Gold* 
Mining  Company  under  the  laws  of  New 
Jersey,  of  which  certain  persons,  including 
006  of  the  plaintiffs,  were  elected  directors. 
About  the  same  time  the  guaranty  company 
offered  to  sell  and  conv^  all  its  interests  in 
certain  mining  properties,  including  a  purt 
of  those  described  m  the  escrow  agreement^ 
to  the  Seven  Stars  Company,  upon  receiving 
$2,800,000  in  cash  or  stock  of  such  company. 
On  October  1  the  guaranty  company  placed 
the  Seven  Stars  (>>mpany  in  possession  of 
the  Hillside  Group,  with  full  knowledge  on 
the  part  of  the  latter  of  the  terms  of  the  es- 
crow agreement. 

The  guaranty  company,  as  the  agent  of 
the  Seven  Stars  Company,  issued  in  Septem- 
ber, 1S02,  a  prospectus,  known  as  the  Aineri- 
can  prospectus,  to  promote  the  sale  of  the 
stock  of  the  Seven  Stars  Company,  300,000 
of  which  prospectuses,  accompanied  by  a 
map  and  an  application  for  subscription  to 
stock,  were  circulated  throughout  the  United 
States.  In  October,  1892,  the  guaranty  com- 
pany directed  the  issuing  of  an  English 
prospectus,  which  was  never  circulated,  but 
another,  issued  without  the  authority  of  tha 
g^uaranty  oompajiy  or  the  Seven  Stars  Com- 
pany, was  prepared,  supervised,  and  drca- 
fated  by  Cowland.  The  descriptive  matter 
in  this  prospectus  was  obtained  from  data   ' 
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furniBhed  by  tbe  ofBoen  of  the  guaranty 
oompaoy.  The  circulation  of  this  prospectuB 
amounted  to  80^000  copies,  and  aocompany- 
inff  each  copy  wafl  a  map  and  application  for 
subscription  to  stock;  but  neither  Lawler 
nor  Wells  had  any  knowledge  or  informa- 
tion that  this  prospectus  had  been  or  was 
being  circulated  in  England,  or  had  any 
knowledge  of  its  contents  until  some  time  in 
October,  1803.  The  further  material  facts 
are  set  forth  in  the  opinion. 

Messrs.  Mioliael  F.  Oallagher  and  O. 
W.  Kretsinser  for  appellants. 

Messrs,  William  C.  Scarritt,  H.  O. 
MoDousal,  and  E.  L.  Scarritt  for  appel- 


Mr.  Justice  Brown  deliTered  the  opinion 
J  of  the  court: 

M  The  principal  defendants  to  this  suit  are 
•  Lawler  and  Wells  •(hereinafter  termed  "the 
defendants"),  and  the  case  turns  upon  their 
complicity  in,  and  respon8ibiU|iy  for,  the  con- 
tents of  the  prospectuses,  which  are  full  of 
exaggerated  and  delusive  statements,  and 
were  undoubtedly  a  gross  fraud  upon  persons 
who  took  stock  upon  the  faith  of  their  ex- 
uberant promises.  Indeed,  they  were  of  such 
a  character  as  to  create  surprise  that  intel- 
ligent investors  should  have  believed  their 
statements  to  be  true.  The  representation 
upon  which  the  greatest  reliance  is  placed 
If  that  contained  in  the  American  prospec- 
tus; that  "the  titles  are  unquestionable  to 
the  8e\'en  Stars,  Hillside,  Happy  Jack,  and 
other  mines,  being  held  under  United  States 
patents;"  and  in  the  English  prospectus, 
that  "the  mines  ovmed  by  the  company  are 
situated  in  the  Eureka  mining  district, 
Yavapai  county,  Arizona,"  and  that  "the 
title  IS  indefeasible,  beinff  United  States  pat- 
ents to  five  claims,  togeuier  with  several  lo- 
eations  as  easements." 

Attached  to  these  prospectuses  was  a  map 
entitled  ''map  of  the  group  of  mines  belongs 
ing  to  the  Seven  Stars  Gold  Mining  Com- 
pany." It  is  true  that  there  is  neither  in 
the  prospectuses  nor  in  the  map  a  distinct 
assertion  that  the  legal  title  to  the  proper- 
ties mentioned  was  vested  in  the  Seven  Stars 
Company;  but  we  think  that  no  one  can 
read  them  without  inferring  and  believing 
that  tiie  Seven  Stars  was  the  owner  of  these 
properties,  and  that  the  net  proceeds  of  their 
operation  would  be  distributed  in  dividends 
to  stockholders.  As  ihey  were  circulated  as 
an  inducement  to  take  stock  in  the  enter- 
prises, we  are  bound  to  interpret  them  by  the 
effect  they  would  produce  upon  an  ordinary 
mind.  Andretce  v.  Mookfori  [1896]  1  Q.  B. 
372.  They  were,  however,  even  more  dam- 
aging in  their  omissions  than  in  their  state- 
menU.  No  mention  was  made  of  the  fact 
that  the  title  to  these  properties  stood  in  the 
names  of  Lawler  and  W^ls;  no  allusion  to 
the  Cowland  agreement,  with  its  provisions 
for  forfeiture,  nor  to  the  fact  that  the  only 
interest  of  the  company  was  an  equitable 
right  to  the  properties  after  the  sum  of 
$450,000  had  been  realized  from  the  profits 
and  paid  to  defendants.    In  estimating  the 


Srobability  of  tubeorfbers  being  misled  Inr 
lese  prospectuses  we  may  take  into  conaid-is 
eration,  not  only  the  fiiets  stated,  but  thej{ 
facts  suppressed.     New*Brunsfoiok  d  0.  Ri* 
d  Land  Co,  v.  Muggeridge,  1  Drew.  &  S.  303. 
They  are  entitled  to  know  the  cons  as  weU 
as  the  pros.     Oluckstein   ▼.  Barnes  [1900] 
A.  C.  240;  Huhhard  v.  Weare,  79  Iowa,  678, 
44  N.  W.  916;  Hayicard  v.  Lesson,  176  Mass. 
310,  49  L.  R.  A.  725,  57  N.  E.  650;  Be  Leeds 
d  H.  Theatres  [1902]  2  Ch.  809. 

It  does  not  appear,  however,  that  these 
defendants  were  promoters  or  interested  in 
the  organization  of  the  guaranty  companv, 
or  the  Seven  Stars  Company,  or  in  the  sale 
of  the  capital  stock  of  such  companies,  al- 
though they  knew  that  Warner's  intention 
was  to  incorporate  a  company,  and,  to  use 
the  language  of  one  of  the  defendants,  "work 
it  for  all  there  was  in  it."  As  they  were  not 
concerned  in  the  methods  used  to  procure 
subscriptions  to  stock,  or  in  the  statements 
made  in  the  prospectuses,  it  is  difficult  to 
see  how  they  can  be  held  responsible,  unless 
they  are  made  so  by  the  fact  that  Uiey  knew 
and  connived  in  the  misstatements  as  to  the 
title  of  the  company.  But  while  they  mif^ht 
have  known  that  the  prospectuses  were  beinff 
issued,  they  were  under  no  obligation  to  read 
them  or  contradict  their  exag^^erated  state- 
ments and  promises.  In  their  agreement 
with  Cowland  they  had  stipulated  that  he^ 
or  his  assignee,  should  explore,  work,  and 
operate  the  property,  and  they  could  not 
have  failed  to  know  that  this  would  be  dona 
through  a  company  organized  for  that  ]pur* 
pose.  Such  company  would  be  authonzed 
to  issue  prospectuses  and  obtain  subscrip- 
tions to  stock  as  best  it  could,  and,  dearly^ 
defendants  were  not  bound  to  supervise  its 
methods  in  doing  so,  or  render  themselves 
responsible  for  statements  made  by  the  com- 
pany, provided  they  did  not  indorse  them. 
There  were  no  relations  between  them  and 
the  purchasers  of  the  capital  stock,  and  no 
duty  on  their  part  to  interfere  with  the  etr* 
culation  and  distribution  of  the  prospectuses 
and  maps,  or  to  inform  the  subscribers  per- 
sonally that  they  were  the  owners  of  the 
legal  title  to  the  property.  They  had  the 
right  to  rely,  so  far  as  respected  these  com- 
panies and  their  stockholders,  upon  the  fact 
that  their  title  was  of  record,  ana  was  notica 
of  their  rights  to  every  one  who  contem* 
plated  taking  stock  in  the  company. 

The  testimony  bearii^  upon  the  compllel^^ 
of  Lawler  and  Wells  with  the  preparation  off S 
these  prospectuses  and  maps  is*  such  as« 
amounts  rather  to  a  suspicion  that  thcrf 
may  have  known  and  approved  of  their  con- 
tents, than  to  positive  proof  that  they  re- 
ceived their  indorsement.  Of  courM,  if  it 
were  shown  that  they  were  put  forth  by 
them  personally,  with  knowledge  upon  their 
part  of  their  contents,  and  of  the  falsity  of 
their  statements,  and  that  they  were  issued 
as  a  basis  of  obtaining  subscriptions  to  stodc, 
they  would  be  justly  held  lisible  as  partici- 
pants in  the  fraud;  but  the  mere  fact  that 
they  turned  over  the  organization  of  the 
company  to  other  parties,  who  would  pursue 
the  usual  course  of  issuing  prospectuses  for 
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tiM  pnipoM  of  ralsinff  subecripUoiu,  wcmld 
not,  of  Itaelf ,  diar^^  them  with  the  duty  of 
examining  and  venfying  their  atatements. 

The  facts  principally  relied  upon  are  that 
the  defendants  eaiuBed  to  be  delivered  to  Mr. 
Rickard,  an  agent  of  Cowland,  a  report  pre- 
Tiously  made  upon  the  mines,  known  as  the 
Blauvelt  report,  together  with  a  map  of 
the  underground  workings  of  the  mines, 
known  as  the  Blauvelt  map,  as  well 
aa  copies  of  the  smelter  and  milling 
returns  of  ores  shipped  from  the  mines, 
known  as  the  "smelters'  returns."  It 
is  not  found,  however,  that  these  do<Mi- 
ments  were  false  in  any  particular,  except 
the  map,  which  was  prepared  by  one  Brodie^ 
without  the  knowledge  of  the  defendants, 
but  was  seen  l^  defendant  Lawler  hanging 
in  the  office  of  the  companies  in  New  York, 
and  was  entiUed  "Plat  of  the  Hillside  and 
adjoining  claims,"  although  it  appears  that 
afterwards,  without  the  knowledse  of  Law- 
ler, these  entitling  words  were  cnanged,  be- 
fore the  maps  were  distributed,  to  the  words, 
''Map  of  group  of  mines  belonging  to  the 
Beven  Stars  Qold  Mining  Companjr."  It 
thus  appears  that  when  Lawler  saw  this  map 
it  contained  no  words  indicative  of  owner- 
ship in  the  Seven  Stars  Company.  It  also 
appeared  that  in  August  of  the  same  year 
defendant  Wells  visit^  the  office  of  the  guar- 
antjr  company  in  New  York,  and  while  there 
bad  an  intexview  with  Warner,  president  of 
both  companies;  but  the  evidence  does  not 
show  that  anvthing  was  said  to  Wells  ahout 
the  plans  of  {he  companies,  or  the  issue  and 
dreulation  of  a  prospectus;  although  Lawler 
u  became  aware  of  the  fact  that  the  prospec- 
§  tos  was  being  prepared  for  circulation,  and 
•  lor  theVurpose  of  promoting  tlie  sale  of  the 
•tock  of  the  company,  and  that  the  Blauvelt 
report  and  map  were  being  used  in  connec- 
tion with  it. 

In  October,  1892,  Warner  represented  to 
the  defendsjits  that  he  was  unable  to  place 
the  securities  he  held,  in  time  to  meet  the 

Sayment  of  that  portion  of  the  price  falling 
ue  November  12,  and,  relying  upon  his  rep- 
resentations and  requests,  defendants  agreed 
to  an  extenfvion  of  the  time;  but  on  May  8, 
1893,  the  whole  scheme,  so  far  as  Warner 
was  connected  with  it,  collapsed  by  his  exe- 
cuting a  general  assignment  of  his  property 
for  the  benefit  of  his  creditors.  Defendants, 
learning  of  this^  made  a  further  agreement 
with  Cowland,  extending  the  time  for  pay- 
ment under  his  agreement,  receiving  as  part 
of  the  consideration,  $50,000  par  value  of 
the  guaranteed  capital  stock  of  the  Seven 
Stars  Company,  and  the  appointment  of 
Lawler  as  manager  of  the  mines.  In  May, 
1893,  Lawler  received  notice  in  writing  that 
remittances  on  account  of  the  Cowland  con- 
tract were  being  made  from  money  derived 
from  the  sale  of  stock  of  the  Seven  Stars 
Company,  and  in  August,  1803,  the  chancery 
court  of  New  Jersey,  in  which  state  the  com- 
pany was  incorporated,  appointed  defendant 
Griffin  receiver  of  both  companies.  In  Sep- 
tember, defendants,  as  ownei-s  of  the  legal 
title,  and  exercising  their  rights  under  the 
original  escrow  agreement,  entered  into  poe- 


sessioo  of  the  groiq»  of  ndnes,  and  remained 
in  exclusive  possession  nntU  September, 
1897,  when  a  raoeiver  was  appointed  by  an 
Arizona  court. 

The  most  important  item  of  testimony, 
and  one  which  lies  at  the  basis  of  this  suit, 
is  the  fact  that  the  defendants  received  from 
the  proceeds  of  the  mines,  during  their  op- 
eration by  the  Seven  Stars  Company,  sums 
aggregating  $47,812.25,  and  also  received 
from  Warner  and  others,  on  account  of  the 
purchase  price  of  the  property,  $112,339.96. 
This,  however,  they  had  a  perfect  right  to 
do  under  their  contract,  unless  they  were 
distinctly  apprised  of  the  fact  that  it  was 
fraudulently  procured.  But  the  prospectus, 
map,  and  application  were  prepared  under 
the  supervision  of  Warner,  and  the  docu* 
ments  framed  in  accordance  with  his  views. 
The  evidence  tends  to  show  that  while  de- 
fendants had  knowledge  of  the  preparation 
and  circulation  of  the  prospectus^and  maps,! 
knowledge  of  the  statements  and  represents* 
tions  contained  in  them  is  not  brought  home 
to  them,  nor  were  they  bound  to  inform 
themselves  as  to  their  contents. 

There  are  further  findings  that  defend- 
ants in  October,  1892,  became  aware  that 
the  American  prospectus  was  being  distrib- 
uted by  the  guaranty  company,  and  that 
th^  did  not  at  any  time  protest  against  its 
preparation  or  circulation,  or  in  any  way 
give  notice  of  their  rights  in  the  mines  to 
any  of  the  purchasers  of  the  stock  of  the 
Seven  Stars  Company,  except  as  such  notice 
miffht  be  imputed  to  them  through  the  reo- 
ord  title  in  defendants.  But  it  is  further 
found  that  they  did  not,  at  the  time  the  sub- 
scriptions to  the  stock  were  being  made, 
make  any  representations  or  communica- 
tions to  any  subscriber  to  said  stock;  nor 
did  they  have  any  notice  or  knowledge  that 
any  moneys  received  by  them  on  account  of 
the  purchase  price  formed  a  part  of  the 
money  raised  from  subscriptions  to  stock 
and  paid  by  the  guaranty  company  on  ac- 
count of  the  purchase  price, — at  least,  not 
until  May  20,  1893,  when  nearly  all  the  pay- 
ments had  been  made.  Neither  were  they 
interested,  as  promoters  or  otherwise,  in  the 
organization  of  either  of  the  corporations, 
or  in  the  issue  or  circulation  of  the  prospec- 
tuses, or  the  sale  of  the  capital  stock. 

Were  they  bound  to  refuse  the  money 
when  it  was  tendered  them?  Even  if  de- 
fendants had  knowledge  or  notice  that  pay- 
ments received  by  them  on  account  of  the 
purchase  price  were  made  from  moneys 
raised  from  subscriptions  to  stock,  there 
was  no  impropriety  m  receiving  their  money 
from  the  proceeds  of  the  sales  of  the  stock, 
although  tlie  contract  specified  only  that 
they  should  be  entitled  to  the  proceeds  of  the 
ore  mined.  As  they  had  agreed  to  sell  their 
interests  at  $450,000,  and  Cowland  had 
agreed  to  pay  that  amount,  it  may  be  bjb- 
sunied  that  this  was  the  real  value  of  the 
properties  at  that  time.  This  amount  de- 
fendants had  a  right  to  receive  before  they 
surrendered  the  deed  of  the  properties,  but 
how  it  was  to  be  raised  was  no  concern  of 
theirs.    Granting  the  prorision  in  the  con- 
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tract  for  the  forfeitim  of  all  moneys  paid, 

la  OUK  the  sale  finally  fell  through,  to  have 

0  been  a  harsh  one  (and  in  fact  it  was  much 

S  less  harsh  than  it  appeared  to  be),  it  was 

•  fully  •understood  and  agreed  upon  by  both 
parties ;  and  while  a  bill  in  equity  might  not 
have  lain  to  enforce  it,  it  does  not  follow  that 
defendants  will  be  compelled  to  return  the 
money  unless  they  actively  participated  in 
the  representations  under  which  it  was 
raised.  The  case  would  have  been  stronger 
if  the  Cowland  agreement  had  provided  dis- 
tinctly that  a  mining  company  should  be 
formed  and  defendanU  paid  from  the  pro- 
ceeds of  sales  of  its  stock,  but  the  agree- 
ment majde  no  provision  how  the  money 
should  be  raised  or  from  what  fund  it  should 
be  paid,  except  that  the  proceeds  of  the  op- 
eration of  the  mines  and  the  ores  should  be 
at  once  paid  to  the  defendants  and  be  cred- 
ited on  the  agreement.  It  was  not  provided, 
however,  Uiat  this  should  be  the  only  source 
from  which  the  money  should  be  raised. 

As  matter  of  fact,  the  guaranty  company 
was  engaged  in  promoting  sundry  mining 
and  industrial  enterprises,  including  the 
business  of  the  Seven  Stars  Company;  and 
duiing  the  time  the  payments  were  beins 
made,  it  received  and  disbursed  the  sum  of 
$824,142.13,  which  was  deposited  in  its  own 
name  in  a  common  fund  in  the  Continental 
National  Bank,  and  checked  out  by  the  guar- 
anty company  in  its  various  business  enter- 
prises as  required,  and,  amongst  others,  to 
the  defendants  on  account  of  the  Oowland 
agreement.  These  checks,  which  were  gen- 
erally payable  to  Cowland^  were  collected  by 
the  payee,  the  money  transmitted  to  the 
Bank  of  Arizona,  and  placed  to  the  credit 
of  defendants  on  aocoimt  of  the  purchase 
price  of  the  property.  Between  June  15, 
1892,  and  September  18,  1893,  the  guaranty 
company  paid  out  for  operating  expenses, 
purchase  of  machinery,  purchase  price  of  the 
&illside  group  of  mines,  dividends,  and  all 
other  expenses,  an  aggregate  sum  of  $380,- 
295.81, — over  $100,000  more  than  the 
amount  of  money  received  from  the  sale  of 
the  Seven  Stars  guaranteed  stock. 

The  case,  then,  comes  to  this:  Whether 
the  mere  facts  that  defendants  knew  that  a 
prospectus  was  to  be  issued,  that  they  fur- 
nished the  Blauvelt  report  (not  shown  to  be 
false)  to  which  was  appended  a  map  indi- 
Q  catin^r  (though  not  to  their  knowledge)  that 
|j  the  mines  belonged  to  the  Seven  Stars  Gon»- 

•  pany,  and  that^they  miffht  have  informed 
themselves,  if  they  had  ciiosen  to  do  so,  of 
the  contents  of  the  prospectus,  and  did  ac- 
tually receive  a  large  amount  of  money 
without  knowing  the  source  from  which  it 
came, — ^render  them  liable  as  participants  in 
the  fraud  perpetrated  by  the  circulation  of 
the  prospectus. 

Putting  the  case  in  the  most  favorable 
light  for  the  plaintiffs,  it  was  only  a  case  of 
estoppel  by  silence.  Indeed,  it  was  not  even 
an  ordinary  case  of  estoppel  by  silence,  but 
an  estopped  by  silence  concerning  facts  of 
which  defendants  may  have  had  no  actual 
knowledge.  To  constitute  an  estoppel  by  si- 
lence there  muat  be  something  more  than  an 


opportunity  to  sp^ik.  There  must  be  an  ob- 
ligation. This  principle  applies  with  peeu* 
liar  force  where  the  persons  to  whom  notice 
should  be  given  are  unknown.  So,  too,  to 
constitute  an  estoppel,  either  by  express  rep- 
resentation or  by  silence,  there  must  not  only 
be  a  duty  to  speak,  but  the  purchase  must 
have  been  made  in  reliance  upon  the  conduct 
of  the  pai'ty  sought  to  be  estopped ;  and  the 
express  finding  of  the  court  in  this  case  is 
"that  the  subscribers  to  the  capital  stock  of 
the  Seven  Stars  Company,  in  making  their 
several  subscriptions  therefor  and  payments 
thereon,  did  so  without  any  knowled^ 
of,  and  without  relying  on,  anything  said 
or  done,  or  omitted  to  be  said  or  done, 
in  the  premises  by  the  said  Lawler  and 
Wells,  or  either  of  them."  Granting  that  if 
these  subscribers  had  known  all  the  defend- 
ants knew  regarding  the  title  to  this  prop- 
erty, they  would  not  have  subscribed  to  the 
stock  of  the  company,  it  does  not  follow 
that  defendants  were  bound  to  take  active 
steps  to  inform  the  public  of  that  which  al- 
ready appeared  upon  the  record. 

This  case  does  not  belong  to  that  class  of 
which  Oregg  v.  Von  Phul,  I  Wall.  274,  17  I*. 
ed.  536,  is  an  example,  wherein  it  was  said 
that  "if  one  has  a  claim  against  an  estate, 
and  does  not  disclose  it,  but  stands  by  and 
suffers  the  estate  [to  be]  sold  and  improved, 
with  knowledge  that  the  title  baa  been  mis- 
taken, he  will  not  be  allowed  afterwards  to 
assert  his  claim  against  the  purchaser."* 
Such  cases  are  believed  to  be  confined  to 
those  where  the  party's  silence  is  inconsist- 
ent ^ith  the  position  subsequently  assumed 
by  him,  as  where  he  suffers  land  to  be  im-*^ 
proved  while  holding  an  unrecorded  deed  of  n 
it.  In  this  case,  however,  defendants** pool** 
tion  was  perfectly  consistent  witib  their  ti« 
tie  of  record  and  with  the  Cowland  agree 
ment,  which  distinctly  provided  that  Oow- 
land or  his  assignees  should  enter  into  pos- 
session, develop  and  work  the  mines  upon 
their  own  account,  though  paying  the  pro- 
ceeds to  them. 

But,  conceding  defendants  to  have  been 
apprised  of  the  contents  of  the  prospectus, 
it  would  certainly  be  an  exceptional  case  if 
a  person  holding  a  deed  of  property  whidi 
he  has  placed  upon  record  would  be  bound 
to  disclose  his  title  to  a  person  contemplating 
purchasing  or  making  improvements  upon 
tlie  land,  or  would  be  estopped  from  making 
his  claim  thereto  l^  mere  silence,  since  he 
has  a  right  to  rely  upon  the  constructive  no- 
tice ffiven  by  the  record;  although  the  rule 
would  be  otherwise  in  case  of  positive  mis- 
representations upon  his  part.  Brant  y. 
Virginia  Coal  d  /.  Co,  93  U.  S.  826,  337,  23 
L.  ed.  927,  929 ;  Knouff  v.  Thomp9on,  16  Pa. 
357;  Brinckerhoff  v.  Lansing,  4  Johns.  Gh. 
65,  8  Am.  Dec.  538 ;  Rice  v.  Detoey,  54  Barb. 
455;  Kingman  v.  Graham,  51  Wis.  232,  8  N. 
W.  181;  Sulphine  v.  Dunbar,  56  Misa  255; 
Porter  v.  Wheeler,  105  Ala.  451,  17  So.  221. 
The  authorities  also  recognize  a  distinction 
between  mere  silence  and  a  deceptive  silence 
accompanied  by  an  intention  to  defraud, 
which  amounts  to  a  positive  begnilement. 
Sumner  v.  Be(kton,  47  M.  J.  Eq.  103,  10  Atl. 
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884 ;  Hill  v.  Epley,  31  Pa.  331 ;  Markham  v. 
O'Connor,  52  Ga.  183,  21  Am.  Rep.  249. 

For  instance,  if  a  mortgagee  stood  by 
while  a  mortgagor  was  selling  a  piece  of 
property  to  a  pei-son  whom  the  mortgagee 
knew  was  purchasing  the  property  upon  the 
flujpposition  that  it  was  unencumbered,  he 
might  be  estopped  by  his  silence,  even  thou^ 
his  mortgage  were  of  record.  But,  upon  toe 
other  hand,  if  he  were  merely^  infoimed  that 
the  moi-tgagor  was  endeavoring  to  sell  the 
property  as  unencumbered,  he  would  elearly 
be  under  no  obligation  to  look  up  the  pur- 
chaser, or  to  inform  the  public  generally  of 
the  existence  of  the  mortgage.  In  such  case 
he  might  safely  rely  upon  the  record.  No 
duty  to  speak  arises  from  the  mere  fact 
that  a  man  is  aware  that  another  may  take 
an  action  prejudicial  to  himself  if  the  real 
facts  are  not  disclosed.  BuUiva/n  v.  Davis, 
29  Kan.  28.  As  stated  by  Bigelow  on  Estop- 
pel, 5th  ed.  page  596:  ''So  long  as  he  is 
not  brought  into  contact  with  the  person 
about  to  act,  and  does  •not  know  who  that 
person  may  be,  he  is  under  no  obligation  to 
seek  him  out,  or  to  stop  a  transaction  which 
Is  not  due  to  his  own  conduct  as  the  natural 
and  obvious  result  of  it."  It  cannot  be  that 
A  would  be  estopped  by  silence  with  respect 
to  his  title  to  property  which  B  is  about  to 
purchase,  when  he  has  no  knowledge  that  B 
contemplates  buying  and  B  has  no  knowledge 
that  A  is  connected  with  the  property.  We 
know  of  no  case  holding  that  a  man  is  es- 
topped by  silence  as  against  the  public,  or 
any  particular  person  with  whom  he  has  no 
fiduciary  relation.  It  was  said  by  the  court 
of  appeals  of  New  York  in  Viele  y.  Judaon, 
82  N.  Y.  32,  40,  of  the  cases  holding  a  party 
to  be  estopped  by  his  silence:  "In  all  of 
them  the  silence  operated  as  a  fraud  and  ac- 
tually itself  misled.  In  all  there  was  both 
the  specific  opportunity  and  apparent  duty 
to  speak.  And,  in  all,  the  party  maintain- 
ing silence  knew  that  some  one  else  was  rely- 
ing upon  that  silence,  and  either  acting  or 
al^ut  to  act  as  he  would  not  have  done,  had 
the  truth  been  told.  These  elements  are  es- 
sential to  create  a  duty  to  speak." 

Before  holding  that  defendants  are  liable 
by  reason  of  their  silence  it  ought  to  be  made 
to  appear  what  action  they  could  have  taken 
to  prevent  the  perpetration  of  the  fraud  em- 
bodied in  the  prospectus  and  maps.  If  they 
had  actually  participated  in  it  by  eiroulai- 
ing  these  documents,  or  representing  them  to 
be  true,  the  case  would  have  been  different; 
but  if  they  be  held  at  all  it  must  be  by  rea- 
son of  their  silence  and  inaction,  when  it  is 
not  even  shown  that  they  were  cofl^mzant  of 
the  statements  contained  in  them.  They  may 
have  seen  them,  but  they  were  not  bound  to 
read  them,  or  inform  themselves  of  the  truth 
of  their  statements,  since  they  were  no  party 
to  them  in  any  way  whatever,  and  were  in- 
terested only  in  obtaining  payment  for  their 
property.  But,  conceding  that  they  were 
fully  apprised  of  their  contents,  what  action 
were  they  bound  to  have  taken  T  They  could 
mit  give  notice  to  the  hundreds  of  thousands 
to  whom  the  prospectuses  were  sent,  since 
tli^  wen  not  e7en  ai^rised  of  their  names 


or  addresses.    A  notice  to  the  company  not 
to  send  out  these  prospectuses  would  haveeo 
been  equally   futile,   in   case   the  directors  Jj 
chose  to* disregard  it,  since  they  could  not* 
control  their  action,  nor  could  they  have 
sustained  a  bill  for  injunction,  since  they 
could   have  shown   no  personal   injuir  to 
themselves  by  reason  of  the  action  of  the 
promotere. 

The  difficulty  of  doing  exact  justice  to  the 
plaintiffs  in  this  case,  without  also  doing  an 
injustice  to  the  defendants,  suggests  another 
reason  why  they  should  no^  be  charged  with 
liability  for  the  circulation  of  this  prospec- 
tus and  map,  without  clear  proof  of  their 
complicity.  At  the  time  of  the  sale  of  these 
mining  properties  their  real  value  must  have 
been  unknown.  If  the  mines  proved  success- 
ful they  may  have  been  worth  millions;  if 
unsuccessful,  they  would  be  of  little  value,— 
perhaps  worthless.  The  amount  agreed  upon, 
$450,000,  was  one  which  the  defendants  were 
willing  to  take  as  a  compromise,  and  one 
which  the  plaintiffsf  were  willing  to  pay  as 
a  speculation.  Each  party  to  the  sale  took 
his  own  chances,  and  no  complaint  is  made 
of  unfair  dealing  on  either  side.  In  their 
cross  complaint  defendants  tendered  to  the 
court,  and  offered  to  deliver,  the  deed  and 
possession  of  the  mines,  upon  the  payment 
of  the  residue  due  them  under  tiie  escrow 
agreement.  If  the  property  be  now  mora 
mluable  than  the  amount  agreed  to  be  paid, 
no  reason  is  apparent  why  the  tender  should 
not  have  been  accepted.  If,  as  appears  to  be 
more  probable,  it  is  of  less  value,  or  wholly 
valueless,  the  defendants  in  refunding  the 
amount  paid  would  not  only  lose  that 
amount,  but  all  possibility  of  reselling  the 
mines  to  other  parties,  and  would  thereby 
assume  the  risk  of  an  unfortunate  specula- 
tion, which  the  whole  desicn  of  the  siue  was 
to  impose  upon  the  purcnasors  under  the 
Ck>wland  agreement,  namely,  tiie  plaintiffs.f 
In  making  the  purchase  the  vendees  were 
willing  to  assume  the  risk  of  the  mines  prov- 
ing unsuccessful.  The  vendon  were  evi- 
dently unwilling  to  take  this  risk,  and  pre- 
ferred to  take  a  sum  certain  for  their  spec- 
ulative chances.  Assuming  that,  in  equity, 
the  defendants  could  be  called  upon  to  re- 
fund the  money  paid,  it  seems  unjust  that 
th^  should  also  be  saddled  with  the  burden 
of  an  unfortunate  8x>6culation.  In  short, 
the  circumstances  have  so  changed  that  jus- 
tice cannot  bo  done  without  imposing  dam- 
ages ux)on  the  defendants  which  were  not^ 
^thin  the  contemplation  of  the  parties.  ^ 
*If  the  first  alternative  prayer  of  the  bill* 
were  wanted,  and  it  were  adjudged  that  the 
defendants  were  estopped  from  asserting 
that  the  Seven  Stars  Company  was  not  the 
owner  of  the  mining  properties,  and  adjudg- 
ing such  company  to  have  full  title  thereto, 
aid  that  defendants  should  also  repay  all 
the  proceeds  of  ore  taken  therefrom  and  re- 
ceived by  them,  amounting  to  $47,812.25,  it 
will  result  that  of  the  $450,000,  agreed  upon 
as  the  price  of  the  property,  th^  would  have 


t[The  word  '^plaintiffs'*  is  obviously  here  In- 
advertently used  for  "other  defendants*'  or  ''oo- 
defendanta"— Ed.] 
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received  but  $112,339.00,  and  would  lose 
$337,680.04  of  the  amouDt  agreed  to  be  paid. 
Upon  the  other  hand,  if  tbe  second  alterna- 
tive prayer  were  granted,  and  defendants 
were  adjudged  to  return  the  money  found 
due  in  the  first  decree  of  the  district  court, 
namely,  $180,139.82,  and  retake  the  prop- 
erty, which  now  appears  to  be  of  little  value, 
they  would  be  practically,  in  either  case, 
chaiged  with  the  entire  burden  of  the  ven- 
ture which  it  was  the  express  object  of  the 
Cowland  agreement  to  avoid.  A  decree  that 
would  bring  about  this  result  would  savor  of 
punishment  to  defendants  rather  than  of 
compensation  to  plaintiffs. 

We  think  the  plaintiffs  have  whollv  failed 
to  make  out  such  a  complicity  on  the  part 
of  the  defendants  with  the  preparation  and 
circulation  of  these  prospectuses  as  would 
make  them  liable  for  the  losses  which  the 
plaintiffs  have  doubtless  sustained. 

The  decree  of  the  court  below  ie  therefore 
nffinned. 


(189  U.  S.  406) 

CHATTANOOGA   NATIONAL  BUILDING 
&  LOAN  ASSOCIATION,  Petitioner, 

V. 

WILLIAM  H.  DENSON  and  Rosa  E.  Den- 
son. 

Foreign  corporations — what  constitutes  do- 
ing business  within  the  state, 

trhe  granting  ot  a  loan  by  a  Tennessee  batldlng 
and  loan  association  to  a  citizen  of  Alabama 
upon  the  letter's  signed  application,  solicited 
by  a  traveling  agent  for  the  aaaodatlon,  and 
the  taking  as  security  of  a  note  and  mort- 
gage executed  within  the  state  by  the  bor^ 
rower,  constitute,  regardless  of  the  form  and 
terms  of  such  instruments,  the  doing  of  busi- 
ness in  the  state,  within  the  meaning  of  Ala. 
Const,  art  14,  and  Ala.  Code  1896,  ||  1316. 
1818,  1819.  requiring  foreign  corporations 
doing  any  business  within  the  state  to  desig- 
nate a  local  agent  for  service  of  process,  and 
to  have  a  known  place  of  business  within 
the  sUte. 


[No.  206.] 

Submitted  March  1ft,  190S. 
«7,  190S. 


Decided  April 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decree  which  re- 
versed a  decree  of  foreclosure  rendered  by 
the  Circuit  Court  for  the  Southern  Division 
of  the  Northern  District  of  Alabama,  and 
directed  the  bill  to  be  dismissed.  Affirmed. 
See  same  case  below,  46  C.  C  A«  634,  107 
Ped.  777. 

Statement  by  Mr.  Justice  MoKennai 
Suit  to  foreclose  a  mortgage  given  by  the 
respondents  to  the  petitioner  to  secure  a 
note  for  the  sum  of  $5,000,  given  as  evi- 
dence of  a  loan  made  by  petitioner  to  re- 
spondents. The  petitioner  is  a  building  and 
loan  association,  and  a  corporation  of  the 
state  of  Tennessee;  the  respondents  are  citi- 


zens of^AIabama.  One  of  the  defenses  of  re-  • 
spondenta  is  that  the  transactions  were  il- 
le^l  because  petitioner  had  not  complied 
with  the  laws  of  Alabama  in  regard  to  for^ 
eign  corporations  doing  business  in  the 
state.  Tius  is  the  only  defense  with  which 
we  are  concerned.  The  circuit  court  ren- 
dered a  decree  foreclosing  the  mortgagCL 
which  was  reversed  by  the  circuit  court  of 
appeals,  and  the  bill  was  directed  to  be  dis- 
missed. 46  C.  C.  A.  634,  107  Fed.  777.  TbB 
case  ^cas  then  brought  here  by  certiorari. 

The  Constitution  of  the  state  of  Alabama 
provides  as  follows: 

''4.  No  foreign  corporation  shall  do  any 
business  in  this  state  without  bavins  et 
least  one  kno\A'n  place  of  business,  and  an 
authorized  a^nt  or  agents  therein;  and 
such  corpoiation  may  be  sued  in  any  county 
where  it  does  business  by  service  of  process 
upon  an  agent  anywhere  in  this  state." 
Ala.  Const,  art.  14. 

The  material  parts  of  the  Code  of  the 
state,  passed  in  execution  of  the  Constitu- 
tion, are  as  follows  : 

"1316.  Forei^i  corooration  mii^t  file  in- 
strument of  writing  designating  ngent  and 
place  of  business  in  this  state. —  Every  cor- 
poration not  organized  under  the  laws  of 
this  state  shall,  before  engaging  in  or  trans- 
acting any  business  in  this  state,  file  an  in- 
strument of  writing,  under  the  seal  of  the 
corporation  and  signed  oflicially  by  the  pres- 
ident and  secreta^  thereof,  des^ignating  at 
least  one  known  place  of  business  in  this 
state  and  an  authorized  agent  or  agents  re- 
siding thereat;  and  when  any  such  corpora- 
tion shall  abandon  or  change  its  place  of 
business  as  designated  in  such  instrument, 
or  shall  substitute  another  agent  or  agents 
for  the  agent  or  a^nts  designated  in  sudi 
instrument  of  writing,  such  corporation 
shall  file  a  new  instrument  of  writing  as 
herein  provided,  before  transacting  any  fur^ 
ther  business  in  this  state."  Ala.  Code, 
1896. 

**  1318.  Unlawful  for  foreign  corporatioa 
to  transact  business  in  this  state  before  dee- 
laration  filed;  penalty. —  It  is  unlawful  for 
any   foreign   corporation   to   engage   in  or 
transact  any  business  in  this  state  before 
filing  the  ^Titten  instrument  provided  for 
in  the  two  preceding  sections ;  and  any  such 
corporation  that  engages  in  or  transacts  any 
business  in   this   state   without  complying^ 
with  the  provisions  of  the  two  preoedinff^ 
sections^shall,  for  each  offense,  forfeit  and? 
pav  to  the  state  the  sum  of  CI, 000."    (Ibid.) 

"  1310.  Unlawful  to  act  as  agent  of  for- 
eign corporation  before  such  declaration  is 
filed;  penalty. —  It  is  unlawful  for  any  per- 
son to  act  as  agent  or  transact  any  business, 
directly  or  indirectly,  in  this  state,  for  or 
on  behalf  of  any  foreign  corporation  which 
has  not  designated  a  known  place  of  busi- 
ness in  this  state  and  an  authorized  agent 
or  agents  residing  thereat,  as  required  in 
this  article;  and  any  person  so  doing  shall, 
for  each  offense,  forfeit  and  pay  to  the  stats 
the  sum  of  $600."     (Ibid.) 

There  was  no  point  made  on  the  by-laws 
of  the  association,  and  by  agreemez»t  th^ 


T  1.  See  Corporations,  vol.  12,  Cent  Dig.  19  2520,    2521 
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were  omitted  from  the  record  on  appeal  to 
tie  circuit  court  of  appeals,  and  ai'e  also 
omitted  here.  And  it  was  also  stipulated 
"that  the  complainant  is  a  corporation 
chartered  and  organized  under  and  in  ac- 
cordance with  the  public  statutes  of  the 
state  of  Tennessee,  authorizing  the  creation 
of  corporations  for  carrying  on  the  business 
of  building  and  loan  associations;  that  its 
principal  office  and  place  of  business  is,  and 
was  at  the  time  the  loan  involved  in  this 
ease  was  made,  and  has  ever  since  continu- 
ously been,  in  the  city  of  Chattanooga,  state 
of  Tennessee;  and  that  the  loan  to  defend- 
ant, William  H.  Denson,  involyed  in  this 
case  was  made  in  accordance  with  the  power 
mnd  authority  conferred  on  complainant  by 
its  chai'ter,  and  in  the  majiner  prescribed  by 
its  b>'-law8." 

The  note  executed  by  respondents  was  as 
follows: 

•6,000.00. 
Chattanooga,  Tennessee,  June  lOth,  1895. 
On   or   before   nine  years   from   date    I 

Sromise  to  pay  the  Chattanooga  National 
liiilding  and  Loan  Association,  at  its  home 
office,  Chattanooga,  Tennessee,  fLv%  thousand 
dollars  with  interest  on  the  sum  of  twenty- 
five  hundred  dollars,  at  the  rate  of  six  per 
cent  per  annum,  payable  monthly. 
•  •  .  •  •  • 

It  is  further  understood  that  this  note  is 
made  with  reference  to  and  under  the  laws 
of  the  state  of  Tennessee,  and  if  paid  before 
seven  years  from  this  date  siiek  rebate  from 
the  premimn  included  herein  will  be  al- 
lowed as  the  board  of  directors  of  said  asso- 
^dation  shall  deem  equitable. 

*  The  omitted  part  recited  that  the  note 
was  for  money  borrowed  on  fifty  shares  of 
stock,  and  expressed  certain  conditions  of 
the  nonpayment  of  the  note  when  doe,  or 
the  nonpayment  of  premiums  or  assess- 
ments ;  and  also  expressed  the  right  of  peti- 
tioner, in  case  of  such  nonpayments,  to  ool- 
leet  the  debt,  though  not  due,  and  to  fore- 
close the  mortgage.  The  mortgage  covered 
lots  in  the  city  of  Gadsden,  Elowah  county, 
state  of  Alabama.  It  repeated  the  note  and 
Its  conditions,  and  contained  others.  The 
facts  connected  with  the  execution  of  the 
note  and  mortgage  are  stated  by  the  circuit 
court  of  appeals  as  follows: 

"  The  complainant  below,  the  Chattanoofpa 
National  Building  &  Loan  Association,  is, 
and  was  at  the  time  the  loan  to  Mr.  Denson 
was  made,  a  corporation  under  the  laws  of 
the  state  of  Tennessee,  with  its  principal  of- 
fice in  the  city  of  Chattanooga,  in  that  state. 
Among  its  corporate  functions  was  tiie  au- 
thorization, and,  so  far  as  we  are  advised, 
Its  sole  business  was,  to  loan  its  funds  to  its 
stockholders  on  real  estate  security.  It  had 
no  local  office  or  agent  in  Alabama,  but  it 
had  a  traveling  agent  whose  bunness  it  was 
to  solicit  subscriptions  to  its  stock,  and  to 
obtain  applications  for  loans,  and  submit  the 
same  to  the  home  office  of  the  association  at 
Chattanooga. 
"^On  the  25th  of  April,  1805,  appeUant» 


Denson,  who  was  a  resident  of  Gadsden, 
Alabama,  on  the  suggestion  and  at  the  so- 
licitation of  the  agent,  signed  at  that  place 
a  written  application  for  fifty  shares  of 
stock  in  the  association,  complainant  below» 
appellee  in  this  court.  This  application  was 
forwarded  by  the  agent,  to  whom  Mr.  Den- 
son delivered  it,  to  the  home  office,  where  the 
stock  was  issued  and  returned  to  the  agent, 
to  be  by  him  delivered  to  Mr.  Denson.  On 
the  same  day  on  which  he  applied  for  his 
stock,  Mr.  Denson  signed  a  written  applica- 
tion to  the  association  for  a  loan  of  $2,500 
on  the  fifty  shares  of  stock  he  had  applied 
for.  He  offered  a  premium  of  $2,500  for  the 
loan,  and  proposed  to  secure  the  loan  and 
premium,  if  his  application  should  be 
granted,  by  a  mortgage  on  certain  real  es- 
tate in  G-adsden,  Ala&ma,  which  he  repre- 
sented to  be  of  the  value,  in  all,  of  alx>ut 
$9,000.  This  application  was  accompanied  n 
by  the  report  of  two  parties,  selected  by  the  ? 
^association,  fixing  the  value  of  the  property  * 
which  Denson  proposed  to  mortgage  at 
$8,000,  and  the  certificate  of  an  attorney, 
also  selected  by  the  association,  with  refer- 
ence to  the  condition  of  the  title.  This  ap- 
plication was  forwarded  by  the  agent  to  the 
home  ofiice  in  Chattanooga,  where  it  was 
submitted,  along  with  other  applications,  to 
the  board  of  directors,  by  whom  the  applica- 
tion was  granted  ajid  uie  loan  directed  to 
be  made  in  scoordance  with  the  charter  and 
by-laws  of  the  association.  Thereupon  a 
note  and  deed  of  trust  were  prepared  at  the 
home  office  and  were  sent  to  the  agent  by 
whom  Mr.  Denson's  application  had  been 
taken  and  forwarded;  and  at  the  same  time 
the  chedc  of  the  association  on  the  Chatta- 
nooga National  Bank  of  Chattanooga,  Ten- 
nessee, in  favor  of  W.  H.  Denson  for  the 
sum  of  $2,367  JM>  was  sent  to  one  D.  P.  Good- 
hue, of  Gadsden,  with  instructions  to  him 
to  deliver  said  chedc  to  Mr.  Denson  when  he 
should  have  executed  and  delivered  the  note 
and  deed  of  trust.  Upon  the  execution  of 
the  note  and  deed  of  trust  by  Denson  and 
wife,  and  the  delivery  of  the  same  to  the 
agent,  all  at  Gadsden,  Alabama,  the  sgent 
delivered  to  Denson  the  check  for  $2,367.50, 
directing  him  to  present  the  same  to  the 
First  National  Bank  of  Gadsden,  which 
would  pay  the  same.  The  check  was  pre- 
sented to  the  said  bank^  and  the  face  thereof 
paid  over  to  Denson,  as  the  cashier  said, 
'under  an  understanding  with  the  said 
building  and  loan  association  and  that  the 
Chattanooga  National  Bank,  on  which  the 
dieck  was  drawn,  would  pay  the  same  on 
presentation.'  * 

And  the  following  testimony  of  the  secre- 
tarv  of  the  association  was  quoted: 

''At  the  time  the  loan  to  defendant  Den- 
son was  made,  complainant  association  had 
been  for  some  time  soliciting  subscriptions 
to  stock,  and  receiving  applications  for 
loans,  in  the  state  of  Alabama,  and  had  paid 
a  tax,  or  license  fee,  required  under  the 
laws  of  the  state  of  Alabama,  for  forei^ 
corporations  proposing  to  do  business  in 
that  state,  and  complainant's  officers  sup- 
posed and  understood  that  the  payment  of 
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this  fee,  or  tax»  wma  the  only  oondition  with 

which  it  was  neoessazy  for  them  to  comply 

09  in  order  to  be  entitled  to  do  business  in  that 

^  state.      Subsequently,    however,    and    some 

•  months  after  the  loan  to*defendant,  Denson, 
was  made,  complainant  was  informed  by  an 
attorney  in  the  state  of  Alabama  that  the 
Alabcuna  statutes  required  foreign  corpora- 
tions doing  business  in  Alabama  to  desig- 
nate a  local  agent,  on  whom  process  against 
the  association  could  be  served,  and  also 
a  local  place  of  business  in  that  state. 
Thereupon  complainant  promptly  designated 
such  local  agent  and  place  of  business,  and 
continued  up  to  the  2d  of  October,  1899,  to 
pay  the  license  tax,  or  fee,  required  of  non- 
resident corporations  doine  business  in  Ala- 
bama, and  to  keep  a  local  agent  and  place 
of  business  in  that  state." 

Messrs,  Robert  Pritoliard  and  J,  B. 
Bizsr  for  petitioner. 

Messrs.  Osoar  W.  ViLderwood  and  Wil- 
liam H.  Benson  for  respondents. 

Mr.  Justice  MoKeniiA  delivered  the  opin- 
ion of  the  court: 

The  question  presented  by  the  case  is,  Did 
the  loan  made  by  petitioner  and  the  taking 
for  security  the  note  and  mortgage  under 
the  circumstances  presented  by  ths  record 
eonstitute  a  doing  of  business  in  the  state, 
within  the  meaning  of  the  Constitution  and 
laws  of  the  state? 

It  was  said  by  the  supreme  court  of  Ala- 
bama ( BeaHL  v.  Union  d  Amerioan  Puh.  Oo, 
71  Ala.  60),  that  to  constitute  a  doins  of 
business  within  the  state  "  there  must  be  a 
doing  of  some  of  the  works,  or  an  exercise 
of  some  of  the  functions,  for  which  the  cor- 
poration was  created."  It  was  held,  how- 
ever, that  receiving  a  subscription  to  a 
newspaper,  or  collecting  the  money  therefor, 
was  not  doinff  business  in  the  state  "  within 
the  principle/'  In  a  subsequent  case  {Dud" 
ley  V.  OoUier,  87  Ala.  431,  6  So.  304)  the 
court  announced  that  **  a  loan  or  borrowing 
of  money  by  or  from  "  a  foreign  corporation 
is  a  doing  of  business  within  the  state,  and 
'^is  an  unlawful  act,  subjecting  both  the 
agents  and  company  to  a  heavy  penalty." 
The  provisions  of  the  statute  prescribing 
penalties  were  considered,  and  tkieir  e£fect 
^was  declared  to  be  not  only  to  punish  of- 
vN  fenders  against  the  statute,  but  to  render 

•  their  contracts  void.  Many  cates  were  cited 
in  support  of  the  conclusion  as  a  proper  de- 
duction from  the  imposition  of  the  penalties. 
And  the  principle  was  applied  to  make  il- 
legal a  contract  with  an  agent  for  services 
rendered  in  procuring  a  loan  for  the  use  of 
the  corporation. 

In  Farrior  v.  New  England  Mortg.  Secur, 
Co.  88  Ala.  275,  7  So.  200,  it  was  said  that 
the  Constitution  prohibited  the  making  of 
a  sinele  contract  or  the  doing  of  a  single 
act  of  business  by  a  foreign  corporation  in 
the  exercise  of  a  corporate  function,  as 
well  as  the  engaging  in  or  carrying  on  ita 
business  generallv.  To  the  same  effect  are 
MuUens  v.  Amertoon  Freehold  Land  Mortg, 
(To.  88  Ala.  280,  7  So.  SOI;  Qinn  v.  New 


England  Mortg.  Seour.  Oo.  D2  Ala.  135,  8 
So.  388;  BuUivan  v.  Sullivan  Timber  Oo. 
103  Ala.  371,  25  L.  R.  A.  543,  15  So.  041. 

These  cases  constitute  an  interpretation 
of  the  constitutional  and  statutory  provi- 
sions, and  clearly  hold  that  any  act  in  the 
exercise  of  corporate  functions  is  forbidden 
to  a  foreign  corporation  which  has  not  com- 
plied with  the  Constitution  and  statute,  and 
that  the  contracts  hence  resulting  are  illegal 
and  cannot  be  enforced  in  the  courts. 

The  petitioner  is  a  building  and  loan  a» 
sociation.  Its  corporate  purpose  is  to  lend 
money  to  its  stockholders.  The  respondent 
Denson  was  one  of  its  stockholders,  and, 
manifestly,  regarding  the  essence  of  the 
transactions  between  them,  they  constituted 
a  doing  of  business  within  the  state  of  Ala- 
bama. But  it  is  insisted  that  on  account  of 
the  form  and  terms  of  the  instruments  and 
by  operation  of  law  the  loans  must  be  re- 
garded as  having  been  made  in  Tennessee. 
It  is  said:  ''The  note  and  mortgage  wen 
drawn  in  Tennessee,  and  by  their  express 
terms  were  payable  there.  The  note  is  dated 
on  its  face  at  Chattanooga,  Tennessee,  and 
expressly  stipulates  that  it  'is  made  with 
reference  to  and  under  the  laws  of  Tennes- 
see.'" And,  further,  that  the  petitioner's 
part  of  all  the  transactions  was  performed 
in  the  state  of  Tennessee,  "and  only  those 
acts  which  the  borrower  was  required  to  do 
as  a  oondition  precedent  to  the  loan  of  the 
money  to  him  were  performed  in  AlabanuL* 
It  is  hence  deduced  that  the  business  dons 
must  bs  regarded  as  having  been  done  inio 
Tennessee.  $ 

*  Counsel  has  discussed  at  some  length  the* 
situs  of  contracts,  and  l^  the  law  of  what 
place  their  obligation  is  determined.  We 
think,  however,  that  the  discussion  is  not 
relevant.  It  withdrawa  our  consideration 
from  the  Constitution  and  statute  of  Ala- 
bama; and,  it  is  manifest,  the  contention 
based  upon  it,  if  yielded  to,  would  defeat 
their  purpose.  The  prohibition  is  directed 
to  the  doing  of  any  business  in  the  state  in 
the  exercise  of  corporate  functions;  and 
there  can  be  no  douot  that  petitioner  eon- 
sidered  that  it  was  exercising  such  fme- 
tions  in  the  state.  Its  secretary  testified 
that  "  at  the  time  the  loan  to  defendant  Den- 
son was  made  complainant  association  had 
been  for  some  time  soliciting  subscriptions 
to  stock,  and  receiving  applications  for 
loans,  in  the  state  of  Alabama,  and  had 
paid  a  tax,  or  license  fee,  required  under 
the  laws  of  the  state  of  Alabama  for  forei^ 
corporations  proposing  to  do  business  in 
that  state,  and  complainant's  ofilcers  sup- 
posed and  understood'  that  the  payment  of 
this  fee,  or  tax,  was  the  only  condition  with 
which  it  was  necessary  for  them  to  comply 
in  order  to  be  entitled  to  do  business  in  that 
state."  The  application  of  Denson  was  pre* 
sumably  solicited  as  other  applications  wer^ 
and,  if  what  was  done  in  pursuance  of  it  did 
not  constitute  doing  business  in  the  states 
the  effect  would  be,  as  esqpressed  l^  the  dr^ 
cult  court  of  appeals^  ^at  petitioner  "  and 
other  foreign  assodaiions  engaged  in  the 
business  of  loaning  money  on  real  se- 
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earity,  may  safely  flood  the  state  of  Ala- 
bama with  soliciting  agents,  make  all  the 
negotiations  for  loans,  take  real-estate  se- 
eurities  therefor,  and  fully  transact  all  other 
business  pertaining  to  their  corporate  func- 
tions as  though  incorporated  therein,  and 
yet  neither  be  obliged  to  have  a  known  place 
of  business  or  any  authorized  agent  within 
the  state,  nor  pay  any  license  tax  or  fee, 
as  required  of  nonresident  corporations  do- 
^ig  business  therein." 

The  case  of  Fritta  ▼.  Pahner,  132  U.  S. 
282,  33  L.  ed.  317,  10  Sup.  Ct.  Rep.  03,  does 
not  relieve  from  the  effect  of  the  Alabama 
decisions  and  from  the  necessity  of  follow- 
ing them.  The  action  was  ejectment  to  re- 
cover certain  real  property  in  Colorado.  The 
title  of  one  of  the  parties  was  derived 
^through  the  Ck>m8tock  Mining  Company,  a 
vj  Missouri  corporation,  which,  before  its  pur- 
•  chase  of  the  property,  had  been^engaged 
in  the  prosecution  of  its  mining  business  in 
the  state,  but  it  had  not  complied  with  the 
Constitution  and  statutes  of  the  state  pre- 
scribing the  terms  upon  which  foreign  cor- 
porations might  do  business  In  the  state. 
The  constitutional  provision  was  substan- 
tially like  that  of  Alabama,  but  the  stat- 
utes were  materially  different,  and,  besides, 
there  had  been  no  decision  of  the  supreme 
«ourt  of  Colorado  interpreting  the  statutes. 
l%e  only  penalty  expressed  in  the  statutes 
was  the  imposition  of  personal  liability  upon 
the  officers,  agents,  and  stockholders  of  the 
corporation  for  any  and  all  contracts  made 
within  the  state  during  the  time  the  corpo- 
ration was  in  default.  It  was  held  that  the 
fair  implication  was  that,  **  in  the  judgment 
of  the  legislature  of  Colorado,  this  penalty 
waa  ample  to  effect  the  objects  of  the  stat- 
utes." And  it  was  said  that  it  was  not  for 
the  judiciary,  at  the  instance  of,  or  for  the 
benefit  of,  private  parties,  to  forfeit  prop- 
erty which  had  been  conveyed  to  the  cor- 
poration, and  by  it  to  others.  Friits  v. 
Pahner,  therefore,  was  but  the  interpreta- 
tion of  a  particular  statute,  and  there  is  not 
«  word  in  it  which  denies  or  questions  the 
power  of  a  state  to  make  void  the  contracts 
of  a  foreign  corporation  which  is  doing  busi- 
ness in  the  state  in  violation  of  its  laws. 

It  is  urged  bv  petitioner  that  it  thought 
it  had  complied  with  the  law  of  Alabama, 
and  that  it  was  not  an  intentional  offender 
against  it  and  therefore  should  not  be  "  re- 
pelled from  court."  But  the  latter  conse- 
quence has  been  decided  to  result  from  non- 
compliance with  the  statute,  and  we  cannot 
grant  an  exemption  from  it.  The  statute 
makes  no  distinction  between  an  inadvertent 
and  a  conscious  violation  of  its  provisions, 
and  a  familiar  legal  maxim  precludes  a  de- 
fense based  on  that  distinction.  Nor  can 
the  payment  of  the  license  fee  be  urged  as 
a  justification  for  omitting  to  comply  with 
the  statute.  Such  payment  was  one  con- 
dition to  be  performed  1^  a  foreign  corpo- 
ration ;  the  designation  of  a  known  place  of 
business  and  an  authorized  agent  was  an- 
other, and  was  of  so  much  importance  as  to 
be  ei' joined  by  the  Constitution  of  the  state. 
It  is  contended  that  this  case  cannot  be 


distinguished  from  Bedford  v.  Baatem  Bldg, 
A  L,  A880,  181  U.  S.  227,  46  L.  ed.  834,  21 
Sup.  Ct  Rep.  597,  and  must  be  ruled  by  that 


*  We  think  there  is  a  maxked  distinctioD. 
Jn  the  Bedford  Oase  the  contract  waa  legally  J? 


entered  into  and  was  entitled  to  be  enforced.  J* 
In  the  case  at  bar  the  contract  was  made  in 
violation  of  the  statute  of  Alabama,  and 
it  cannot,  therefore,  claim  the  protection 
given  to  the  contract  in  the  other 
Decree  affirmed, 

Mr.  Justice  Harlan  dissents. 


(189  U.  S.  154) 
JOSEPH  A.  SAWYER  and  Nellie  A.  Saw- 
yer, Plffa,  in  Brr^ 

V. 

DANIEL  8.  PIPER. 

Error  to  state  oourt-^Federal  queetUm. 

A  claim  that  a  right  under  the  Federal  Constl- 
tatlon  woald  be  denied  by  the  rendition  of  a 
decree  of  foreclosure  by  a  state  court,  miless 
leave  to  file  a  supplementary  answer  shonld 
be  granted.  Is  so  clearly  without  fonndatlon, 
where  the  defense  sought  to  be  Interposed  Is 
without  merit,  as  to  confer  no  jurisdiction  on 
the  Supreme  Court  of  the  United  States  of  a 
writ  of  error  to  the  state  conrt 

[No.  225.] 

Argued  ApHl  6,  7,  190S.    Decided  April  27, 
1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  affirmed  a  decree  of  foreclosure  en* 
tered  in  the  District  Court  of  Steele  County 
of  that  State.    Diemieaed. 

See  same  case  below^  78  Minn.  221,  80  N. 
W.  970. 

Statement  by  Mr.  Justice  Brewert 
On  April  27,  18d7,  Daniel  S.  Piper,  the 
defendant  in  error,  commenced  a  suit  in  the 
district  court  of  Steele  county,  Minnesota, 
against  the  plaintiffs  in  error  and  L.  C. 
Woodman.  Tho  complaint  alleged  the  own- 
ership by  the  Sawyers  of  a  trad;  containing 
700  acres,  upon  which  were  several  mort- 
gages, all  of  them  fully  set  forth  and  all  be- 
longing to  the  plaintiff.  It  also  averred  an 
agreement,  made  on  February  10,  1895,  by 
the  terms  of  which  the  Sawyers  were  to  pay 
plaintiff  the  sum  of  $20,400,  with,  in  addi- 
tion, monthly  payments  of  $100;  that  the 
Sawyers  were  to  convey  the  land  to  plain- 
tiff; that  he  should  execute  a  deed  to  them, 
the  deed  to  be  placed  in  escrow  in  the  hands 
of  Woodman,  tne  other  defendant,  and  to  be  « 
delivered  to  them  on  full  payment  of  theS 
sums  named;  with  a  proviso  that  upon*lail-* 
ure  of  the  Sawyers  to  make  payment  of  the 
$20,400,  with  the  monthly  additions  of  $100, 
all  their  rights  under  the  contract  should 
cease  and  determine.  Tho  complaint  further 
alleged  a  failure  to  make  the  monthly  pay- 
ments.   The  prayer  was  for  a  judgment  of 
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strict  foreclosure  of  the  contract  unless  re- 
deemed within  a  year  by  the  payment  of  the 
amount  due,  with  interest;  or,  in  the  alter- 
native, if  the  court  should  deem  it  inequita- 
ble to  adjudge  a  strict  foreclosure,  that  the 
contract  and  all  the  mortgages  be  foreclosed 
by  the  sale  of  the  mortffi^ed  premises,  and 
for  such  other  and  further  relief  as  should 
seem  just  and  equitable.  The  defendant 
Woodman,  who  held  the  deed  in  escrow, 
made  no  defense.  The  Sawyers  answered, 
admitting  the  allegations  of  the  complaint 
in  respect  to  the  mortgages  and  contract, 
and  alleged  that  by  sSch  contract  the 
amount  due  the  plaintiff  was  fixed  at  $20,- 
400,  which  included  interest  upon  all  the 
mortgages  up  to  Februarr  19,  1895.  They 
also  averred  that  the  plaintifT  had  com- 
menced in  the  same  court  an  action  of  eject- 
ment, which  was  still  pending,  and  therefore 
this  action  should  be  abated.  In  his  reply 
the  plaintiff  admitted  the  commencement  of 
the  action  of  ejectment,  but  alleged  that  it 
had  been  dismissed  prior  to  this  suit.  On 
the  trial  the  Sawyers  offered  the  plaintiff  a 
decree  of  foreclosure  for  the  $20,400,  named 
in  the  contract,  and  all  unpaid  monthly  pay- 
ments,  which  offer  was  declined.  The  court 
tiiereupon  found  the  facts  in  respect  to  the 
mortgages  and  agreement  as  alleged  in  the 
complaint;  ruled  that  such  agreement  did 
not  extinguish,  by  merser  or  otherwise,  the 
several  mortgages,  and  that  the  plaintiff 
was  entitled  to  foreclosure  of  each  of  the 
mortgages  for  the  amount  due  thereon,  and 
rendered  judgment  of  foreclosure  and  sale 
accordingly.  The  case  was  taken  to  the  su- 
preme court  of  the  state,  which  held  (73 
Minn.  832,  76  N.  W.  57),  that  the  prior 
mortgages  were  merged  in  the  agreement, 
which  created  an  eauitable  mortffage  on  the 
land,  and  remandea  the  case  with  instruc- 
tions to  the  court  below  to  determine  the 
amount  due  upon  such  equitable  mortgage, 
and  amend  its  findings  of  fact  and  conclu- 
sions of  law  accordingly.  On  the  second 
trial,  the  Sawyers  applied  for  leave  to  file 
^  a  supplementary  answer,  setting  forth  their 
10  offer  on  the  first  trial  to  let  judgment  and 
r  decree  be  entered  for  the*foreclosure  of  the 
equitable  mortgage,  and  the  refusal  of  the 
plaintiff  to  accept  such  offer,  and  asserting 
that  thereby  the  plaintiff  had  waived  the 
lien  of  such  equitable  mortgage  and  preclud- 
ed himself  from  foreclosing  the  same;  and, 
further,  that  a  judgment  in  plaintiff's  fa^ 
vor  foreclosing  said  lien  for  any  sum  would 
deprive  them  of  property  without  due  pro- 
cess of  law,  and  deny  to  them  the  equal  pro- 
tection of  the  laws.  The  court  declinea  to 
permit  the  filing  of  such  supplementary  an- 
swer, amended  its  findings  of  fact  and  con- 
clusions of  law  so  as  to  show  that  the  de- 
fendants had  defaulted  in  the  monthly  pay- 
ments referred  to,  and  that  therefore  the 
equitable  mortgage  had  become  due,  and  en- 
tered a  decree  of  foreclosure  thereof  and  for 
the  sale  of  the  mortgaged  premises.  This 
decree  was  taken  to  the  supreme  court  and 
affirmed  (78  Minn.  221,  80  N.  W.  970),  and 
thereupon  this  writ  of  error  was  sued  out. 


Messrs.  J.  A.  Sawyer  and  S.  W,  OhUds 
for  plaintiffs  in  error. 

Messrs.  Robert  Taylor,  Frank  B.  JTef- 
^999  Wesley  A.  Bperry,  and  Louis  L.  Whea- 
lock  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

In  their  application  for  leave  to  file  a  sup- 
plementaiy  answer,  the  plaintiffs  in  error 
averred  that  to  render  a  decree  foreclosing 
the  equitable  mortgage  would,  under  the  cir- 
cumstances, be  a  takme  of  property  without 
due  process  of  law,  and  denying  to  them  the- 
equal  protection  of  the  laws,  and  claimed 
''the  protection  guaranteed  to  all  citizens  of 
the  United  States  by  the  provisions  of  §  1(K 
of  art.  1  of  the  Constitution  of  the  United 
States  and  of  §  1  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States."^ 
While  they  thus  asserted  the  existence  of  a 
Federal  question,  yet  it  is  well  settled  that 
the  mere  averment  of  such  a  question  is  not 
sufiicient.  As  said  in  Hamblin  v.  Western 
L&nd  Co.  147  U.  S.  531,  532,  37  L.  ed.  268»k 
13  Sup.  Ct.  Rep.  353,  354:  * 

*  "A    real,    and  not  a   fictitious,  Federal* 

Suestion  is  essential  to  the  jurisdiction  of 
bis  court  over  the  judgments  of  state 
courts.  Millingar  v.  Eartupee,  6  Wall.  258, 
18  L.  ed.  829;  New  Orleans  v.  New  Orleans 
Waterworks  Co.  142  U.  S.  79,  87,  36  L.  ed« 
943,  946,  12  Sup.  Ct  Rep.  142,  145.  In  the 
latter  case  it  was  said  that  'the  bare  aver- 
ment of  a  Federal  question  is  not,  in  all 
cases,  sufficient.  It  must  not  be  wholly  with* 
out  foundation.  There  must  be  at  least 
color  of  ground  for  such  averment;  others 
wise  a  Federal  question  might  be  set  up  is 
almost  any  case,  and  the  jurisdiction  of  this 
court  invoked  simply  for  the  purpose  of  de> 
lay.' " 

See  also  Wilton  v.  North  Carolina,  169  U* 
S.  586,  42  L.  ed.  865,  18  Sup.  Ct.  Rep.  435; 
6t.  Joseph  d  Q.  I.  R.  Co.  v.  SteelCy  167  U.  S* 
659,  42  L.  ed.  315,  17  Sup.  Ct.  Rep.  926; 
New  Orleans  Waterworks  Co.  v.  Louisiana^ 
185  U.  S.  336,  46  L.  ed.  936,  22  Sup.  CL 
Rep.  691. 

We  think  this  case  comes  within  that 
rule.  Rulings  in  respect  to  the  amendment 
of  pleadings  are  largely  within  the  discre- 
tion of  the  trial  oourt,  and,  unless  a  ffroea 
abuse  of  that  discretion  is  shown,  there  Is  no 
ground  for  reversal.  Oormley  v.  Bwnyan^ 
138  U.  S.  623,  34  L.  ed.  1086,  11  Sup.  Ct. 
Rep.  453.  Here  the  trial  court  refused  to 
pei*mit  any  amendment  of  the  pleading — 
for  a  supplementary  answer  is  substantially 
such  an  amendment.  We  cannot  see  that 
the  trial  court  abused  its  discretion,  even  if 
that  were  a  Federal  question  and  properly 
before  us  for  consideration.  All  the  facts  in 
reference  to  the  original  mortgages  and  the 
agreement  were  set  forth  in  ftul  in  the  orig- 
inal complaint,  and  relief  was  asked  in  the 
alternative,— either  a  strict  foreclosure  of 
the  agreement^  or,  if  that  were  deemed  in- 
equiti3>le,  a  foreclosure  of  the  original  mort- 
gages. The  defendants,  in  their  answer,  set 
up  all  their  defenses  to  plaintiff's  claim  of 
relief  upon  the  facts  stated  in  the  compUint* 
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That  at  the  hearing  thej  offered  to  coneent 
to  a  decree  of  foreclosure  of  the  equitable 
mortgage  created  by  the  agreement  (which 
offer  waa  declined  by  the  plaintiff)  did  not 
pay  the  debt,  or  release  the  property  from 
the  liens.  Debts  are  not  paid  nor  liena  can- 
celed in  that  way.  A  defendant  cannot,  by 
oilering  on  a  trial  to  consent  to  a  judgment 
or  decree  for  a  part  of  the  daim  su^  on, 
prevent  the  plaintiff  from  subsequently  ob- 
taining the  judgment  or  decree  demanded  by 
the  facts  of  the  case,  although  it  be  that 
which  had  been  offered  and  also  declined. 
All  the  facts  were  before  the  trial  court  as 
well  as  the  supreme  court,  and  the  decision 
was  that  which  right  and  justice  demanded. 
There  is  no  merit  in  the  defense  which  was 
sought  to  be  int^posed,  and  certainly  noth- 
ing which  <»ll8  upon  this  court  to  interfere 
with  the  decision  of  the  state  court. 
The  icrit  of  error  U  diamieaed. 

(189  U.  S.  417) 

SUQENE  C.  GORDON,  for  the  use  of  Mary 
C.  Roper,  Plff,  in  Err^ 

V. 

ARTHUR  E.  RANDI4B. 

CwiriB—4uiy  io  prolong  term  to  eettle  Wis 
of  exoeptione-^not  eaereiaed  unleee    in- 
voked— commencement  of  JarwMry  <erifi 
e^eot  of  holiday, 

X  The  snpreme  court  of  the  District  of  Colnm- 
bia  la  not  bound  to  prolong  Its  term  bj  the 
adjournment,  authorised  by  rule  2  of  that 
court,  for  "not  longer  than  thirty-eight  days" 
to  enable  bills  of  exceptions  to  be  prepared, 
where  its  duty  under  such  rule  Is  not  in- 
▼oked. 

S.  The  October  term,  1000,  of  the  drenlt  court 
branch  of  the  supreme  court  of  the  District 
of  Columbia  ended  on  December  81st,  1900, 
although  the  first  Tuesday  In  the  following 
January,  on  which,  by  rule  8  of  that  court, 
the  January  term  began,  fell  on  a  holiday; 
since  the  effect  was  not  to  postpone  the  com- 
mencement of  the  January  term,  but  to  de- 
prlye  the  court  of  the  power  to  do  any  busi- 
ness other  than  to  discharge  those  who  had 
been  required  to  attend,  until  the  succeeding 
day,  when  its  general  {powers  and  duties  could 
be  legally  exercised. 

[No.  229.] 

Argued  ApHl  7,  190S,    Decided  April  97, 
190S. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  an  order 
denying  a  petition  for  mandamus  to  require 
an  associate  justice  of  the  Supreme  Court  of 
the  District  to  settle  a  bill  of  exceptions. 
Affimied, 

The  facts  are  stated  in  the  opinion. 

Messrs,  S.  Herbert  Giesy  and  Holmes 
Conrad  for  plaintiff  in  error. 

Mr,  J.  J.  Darllnstoa  for  defendant  in 
error. 

Mr.    Justice    MoKeaiiA    dcliyered    the 
opinion  of  the  court: 
The  purpose  of  this  writ  is  to  review  an 


order  of  the  court  of  appeals  of  the  District 
of  Columbia,  made  March  12,  1901,  denying 
a  petition  for  mandamus  to  require  Andrew 
C.  Bradley,  at  that  time  an  associate  justice 
of  the  supreme  court  of  the  District  of  Co- « 
lumbia,  to  settle  a  bill  of  exceptions.  Jf 

*  The  plaintiff  in  error  brought  suit  against* 
defendant  in  error,  in  the  supreme  court  of 
the  District  of  Columbia,  on  tne  20th  day  of 
April,  1897,  to  recover  the  sum  of  $5,900,  on 
several  causes  of  action.  They  need  not  be 
described  nor  the  defenses  which  were  inter- 
posed to  them.  It  is  enough  to  say  that» 
upon  the  issues  made,  a  verdict  resulted  for 
defendant  in  error,  on  the  16th  of  November. 
1900. 

On  December  14,  1900,  a  motion  for  new 
trial  was  made  by  plaintiff  and  denied  bj 
the  court,  and  judgment  entered  on  the  ver- 
dict. The  plaintiff  prayed  for,  and  was  al- 
lowed, an  appeal  to  the  court  of  appeals  of 
the  District.  The  case  waa  tried  and  judff- 
ment  entered  at  October  term,  1900,  which 
expired  December  31,  1900,  unless  it  had 
been  continued,  and  this  resulted,  it  is  con- 
tended, from  the  following  prooeedinffas 
On  the  7  th  day  of  Januaiy,  1901,  the  plain- 
tiff, through  his  attorney,  deposited  witii  the 
clerk  $50  in  lieu  of  a  bond  on  appeal,  cjid 
moved  the  court  that  October  term  be  pro- 
longed by  adjournment,  in  order  to  prepare 
a  bill  of  exceptions.  The  motion  waa  over- 
ruled on  the  ground  that  October  term  had 
ended  on  the  3l8t  of  December,  1900.  No- 
tice waa  given  by  the  attorney  for  the  plain- 
tiff that  he  would  present  the  "  bill  of  excep- 
tions to  the  court  for  settlement  before  Jus- 
tice Bradley  in  the  circuit  court  number  2.* 
The  bill  was  presented  in  pursuance  of  the 
notice,  but  Justice  Bradley  declined  to  set-, 
tie  the  bill  on  the  ground  that  October  term 
had  not  been  prolonged.  The  petition  now 
under  review  was  then  presented  to  the  court 
of  appeals,  praying  ''that  the  writ  of  manda-! 
mus  may  issue,  requiring  Andrew  C.  Brad-; 
ley,  an  associate  justice  of  the  supreme  court 
of  the  District  of  Columbia,  to  settle  the 
bill  of  exceptions  in  this  cause."  The  peti- 
tion waa  disndsaed. 

The  rule  of  the  court  in  regard  to  bills  of 
exceptions  is  as  follows: 

'*Sec.  2.  The  bill  of  exceptions  must  be  set- 
tled before  the  dose  of  the  term,  which  may- 
be prolonged  I7  adjournment  in  order  to 
prepare  it,  but  not  longer  than  thirty-eight 
days,  exclusive  of  Sundays,  save  in  case  of  a  g 
trial  begim  during  a  term,  but  not  concluded^ 
until  after  the  expiration  of  the  term,*im* 
which  case  the  trial  justice  may  extend  the' 
term  in  his  discretion  in  order  to  prepare  a, 
bill  of  exceptiona" 

The  case  presents  some  anomalies.  Thej 
mandamus  was  prayed  against  Justice  Brad-, 
ley  for  refusing  to  act  officially;  but  Uie  oi* 
tation  in  error  was  directed  to  Arthur  B. 
Randle,  and  he  alone  is  defendant  in  error 
here.  He  was  a  parly  in  the  original  cause, 
but  not  a  party  m  the  proceedings  for  man-, 
damns.  Making  him  a  party  nere  is  at-, 
tempted  to  be  justified  by  the  death  of  Jus-' 
tioe  Bradley  and  the  action  of  the  court  of 
appeals  in  not  entertaining  the  petition  for 
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mandainiw.  T%6  immediate  answer  would 
aeem  to  be  that  mandamus  is  itself  an  ac- 
tion, and  can  only,  like  other  actions,  be 
prosecuted  against  the  parties  to  it,  and  that 
one  of  two  effects  resulted  from  the  death 
of  Justice  Bradley:  either  the  action  aabted, 
or  could  only  be  continued  against  the  per- 
son who  succeeded  to  his  oflSce  and  duty. 

But  passing  this,  we  think  the  main  con- 
tention of  plaintiff  in  error  is  untenable. 
The  argument  of  plaintiff  is  that  the  pur- 
pose of  the  rule  was  to  allow  thirty-eight 
days  for  the  settlement  of  bills  of  exceptions, 
and  to  afford  time  to  do  so  the  rule  provided 
that  the  term  might  be  prolonged  by  ad- 
journment, and  the  duty  of  prolonging  the 
term  was  imposed  on  the  court.  We  do  not 
80  interpret  the  rule.  It  provided  the 
means  for  parties  to  secure  the  necessary 
time  to  present  bills  of  exceptions.  The 
court  was  not  required  to  anticipate  the  in- 
tention of  parties.  Its  duty  under  the  rule, 
like  its  otner  duties,  was  to  be  exercised 
when  invoked. 

But  it  is  also  insisted  that  a  motion  to 
prolong  the  term  was  made  in  time.  The 
argument  to  support  this  is  that  October 
term  did  not  end  on  the  Slst  of  December, 
1900,  but  continued  until  the  7th  of  Janu- 
ary, 1901,  because  by  rule  8  of  the  supreme 
court  of  the  District  of  Columbia  the  Janu- 
ary terms  of  the  circuit  court  commence  on 
the  1st  Tuesdays  in  January,  end  that  the 
Ist  Tuesday  of  Januarr,  1901,  fell  on  the 
Ist  of  January,  which,  being  a  holiday,  and 
therefore,  as  it  is  insisted,  a  dies  non,  the 
term  did  not  commence  until  the  following 
e  Tuesday,  the  8th  of  January.  We  cannot 
9  concur  in  the  contention.  The  term  oom- 
•  menced  on  the  1st  of  Januajy,*and  the  only 
effect  of  the  holiday  was  to  deprive  the 
court  of  the  power  of  doing  any  business  but 
to  discharge  those  who  had  been  required  to 
attend  until  the  succeeding  day,  when  the 

Eneral  duties  and  powers  of  the  court  could 
leg^ly  exerdsea.    It  follows,  therefore, 
that  there  was  no  error  in  refusing  to  settle 
the  bill  of  exceptions,  and  the  petition  for 
mandamus  was  properly  denied. 
Order  affirmed. 


(189  U.  S.  SIX) 
ONONDAGA  NATION  et  oL,  Plffs.  in  Err,, 

V, 

JOHN  BOYD  THACHER. 

Error  to  etate  eowrt  —  Federal  question'^ 
diemiseai, 

A  writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court  will  be  dis- 
missed for  want  of  Jiiri8dlction»  where  no 
claim  of  Federal  right  was  specially  set  op  or 
called  to  the  attention  of  tlie  state  court  in 
any  way. 

[No.  234.] 

Argued  AprU  S,  9,  1903.    Decided  April  27, 
190S. 

T  L  See  Oonrts,  vol.  18,  Cent  Die.  I  VM. 


IN  ETIROR  to  the  Supreme  Court  of  tha 
State  of  New  York  to  review  a  Jnd|^ 
ment  establishing  defendant's  absolute  own- 
ership of  certain  Indian  wampimi  belts,  en- 
tered in  pursuance  of  the  mandate  of  the 
Court  of  Appeals  of  that  State,  which  had 
affirmed  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  of  New  Yoric  for 
the  Fourth  Judicial  Department  affirming 
the  judgment  of  the  Special  Term  of  the  Su- 
preme Court  of  Onondaga  County.  Die- 
miseed. 

See  same  case  below,  63  App.  Div.  561,  05 
N.  Y.  Supp.  1014. 

Statement  by  Mr.  Justice  Wliitei 

This  action  was  originally  brought  bv  tlie 
Onondaga  Nation  and  Te-has-ha,  an  Onon- 
daga Indian.  Subsequently,  several  other  g 
Onondaga  Indians,  one  Seneca  Indian,  aS 
Cayuga  Indian,* and  the  University  of  the* 
State  of  New  York  were  made  additional 
plaintiffs.  The  ultimate  object  of  the  action 
^vas  to  recover  from  the  defendant  four 
wampum  belts  to  which  defendant  asserted 
ownership  by  purchase,  but  which  were 
averred  by  the  plaintiffs  to  be  the  property 
of  a  league,  or  confederacy  of  Indian  tribes 
known  aa  the  "  Ho-de-no-sau-nee."  The  On- 
ondaga Nation,  through  an  officer  selected 
by  it,  was  averred  to  be  the  lawful  keeper, 
or  custodian,  of  said  belta  The  league,  or 
confederacy,  referred  to  was  also  at  one  time 
known  as  the  Iroquois  Confederacy,  as  the 
Five  Nations  (consisting  of  the  Mohawk, 
Onondaga,  Seneca,  Oneida,  and  Cayuga 
tribes),  and  after  the  Tuscarora  Nation  of 
Indians  came  into  the  league,  as  the  Six 
Nations.  By  an  amendment  to  the  com- 
plaint it  waA  alleged  that  on  February  26, 
1808,  "  tlie  Onondaga  Nation  elected  the  Uni- 
versity of  the  State  of  New  York  to  the  of- 
fice of  wampum  keeper,  and,  by  bill  of  sale, 
sold  and  transferred  to  the  University  of  the 
State  of  New  York  all  its  interest  in  the 
said  wampums;"  and  the  ri^ht  to  the  cus- 
tody of  the  belts  was  alleged  to  be  in  said 
university.  These  wampum  belts  were  thus 
described: 

'*  One  belt  of  dark  wampum  beads,  repre- 
senting the  confederation  organization  of  the 
Five  Nations  under  Hiawatha;  one  belt  rep- 
resenting the  first  treaty  siapulation  between 
the  Six  Nations  and  CSeneral  George  Wash- 
ington, picturing  in  wampum  beadwork  the 
council  house.  General  Washington,  the 
0-do-ta-lio,  or  president  of  the  tribes,  and 
thirteen  representatives  of  the  colonies;  also 
two  fragments  of  other  belts,  one  represent- 
ing the  first  approach  to  the  Indians  of  the 
'  people  with  white  faces,'  and  the  other,  a 
narrow  belt,  representing  the  unity  of  the 
Five  Nations." 

The  complaint  contained  no  allusion  to 
the  Constitution,  treaties,  or  statutes  of  the 
United  States. 

In  substance  the  answer  contained  a  re- 
cital of  the  facts  connected  with  the  pur- 
chase of  the  belts,  and  it  was  asserted  thai 
absolute  ownership  thereof  existed  in  the  de- 
fendant. 

The  action  was  tried  at  a  special  term  at 
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the  supreme  court  of  Onondaga  county,  New 
CD  York.  After  the  introduction  of  oral  and 
§  documentary  evidence,  the  court  filed  find- 
*  ings  of  fact  tnd  conclusions  of  law.  The  de- 
fendant was  found  to  be  the  absolute  owner 
of  the  property  in  question;  the  Onondaga 
Nation  was  held  not  to  have  legal  capacity 
to  sue;  tlie  University  of  the  State  of  New 
York  was  decided  not  to  have  such  interest 
in  the  subject-matter  of  the  action  as  en- 
titled it  to  bring  an  action  for  the  recovery 
of  any  or  either  of  the  wampum  belts;  and 
the  individual  Indians  made  parties  plaintiff 
were  adjudged  not  to  possess  such  a  com- 
munity of  interest  with  the  members  of  the 
various  tribes  constituting  the  league,  or 
confederacy,  which,  it  was  alleged,  originally 
owned  the  belts,  as  to  permit  the  mainte- 
nance by  them  of  the  action.  Beyond  state- 
ments made  in  testimony  or  in  recitals  of 
historical  facts,  showing  that  the  general 
sovemment  had  made  treaties  with  the  con- 
federacy of  the  Six  Nations  and  with  cer- 
tain of  the  tribes  which  had  composed  the 
confederacy,  and  that  said  treaties  had  been 
evidenced  by  the  exchange  of  belts  of  wam- 

Sum,  there  was  not  contained  in  the  evi- 
ence,  or  in  the  findings  referred  to,  or  in 
the  judgment  rendered,  or  in  the  exceptions 
thereafter  filed  by  the  plaintiffs  to  the  find- 
ings of  the  court,  any  allusion  to  the  Con- 
stitution, treaties,  or  statutes  of  the  United 
States. 

On  appeal  the  appellate  division  of  the 
supreme  court  of  New  York  for  the  fourth 
judicial  department  affirmed  the  judgment 
of  the  brial  courts  An  appeal  was  then  taken 
to  the  court  of  appeals  of  the  state  of  New 
York,  and  that  court  affirmed  the  judgment 
(169  N.  Y.  584,  62  N.  £.  1098)  upon  the  fol- 
lowing per  ouriam  opinion: 

''We  think  the  judgment  appealed  from 
■hould  be  affirmed,  upon  the  ground  that 
neither  the  Onondaga  Nation  nor  the  indi- 
vidual Indians  named  as  plaintiffs  had  legal 
capacity  to  bring  and  maintain  the  action. 
Strong  v.  Waterman,  11  Paige,  607;  Seneca 
yation  V.  Christie,  120  N.  Y.  122,  27  N.  K. 
276;  Johnson  v.  Long  Island  R.  Co,  162  N. 
Y.  462,  56  N.  E.  992. 

'*Ab  to  the  University  of  the  State  of  New 
York,  one  of  the  plaintiffs,  the  finding  of 
fact  by  the  trial  judge  '  that  the  University 
of  the  Slate  of  Kew  York  never  purchased 
any  or  either  of  the  wampum  belts  men- 
tioned and  described  in  the  complaint,  and 
^  that  said  University  of  the  State  of  New 
e  York  never  was  selected  or  "  raised  up  "  to 
V  the  position  or  office  of  "  wampum*keeper," 
and  no  official  proceedings  were  ever  begun 
on  the  part  of  any  of  the  tribes  of  Indians 
which  formerly  composed  the  Iroquois  Con- 
federacy for  the  purpose  of  conferring  any 
vuch  position  or  office  upon  said  University 
of  the  State  of  New  York,  assuming  that 
there  is  or  was,  at  the  time  of  said  alleged 
proceedings,  any  such  official  position,'  is 
supported  by  evidence,  and  the  judgment 
having  been  affirmed  at  the  appellate  divi- 
sion, it  is,  therefore,  conclusive  upon  us." 

The  record  and  the  proceedings  in  the 
cause  having  been  renoitted  to  the  supreme 


court  of  Onondaga  county,  and  the  Jndcnnent 
of  the  court  of  appeals  having  been  made  the 
judgment  of  the  lower  court,  a  writ  of  error 
was  allowed  to  review  this  latter  judgment. 

Mr.  Edward  Winslow  False  for  plain* 
tiffs  in  error. 

Mr.  John  A.  Delehaaty  for  defendajit 
in  error. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the 
court: 

The  jurisdiction  of  this  court  to  review 
the  judgment  complained  of  is  controlled  by 
§  709  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  575).  Now,  so  far  as  we  have 
been  able  to  ascertain  from  a  careful  ex- 
amination of  the  record^  there  was  not 
drawn  in  question  in  the  courts  of  the  state 
of  New  York  in  the  case  at  bar,  in  any  man- 
ner, the  validity  of  a  treaty  or  s£atute  of, 
or  an  authority  exercised  under,  the  United 
States,  and  the  courts  of  the  state  of  New 
York  rendered  no  decision  against  the  valid- 
ity of  any  such  treaty,  statute,  or  authority. 
Nor  is  there  anything  contained  in  the  rec- 
ord to  indicate  that  there  was  drawn  in 
question  in  the  state  courts  the  validity  of 
any  statute  ofj  or  the  validity  of  an  autiior- 
ity  exercised  under,  a  state,  and  necessarihr 
there  was  no  decision  sustaining  the  valid- 
ity of  any  state  statute  or  authority  exer- 
cised under  a  state,  alleged  to  be  repugnant 
to  the  Constitution,  treaties,  or  laws  of  the 
United  States.  Neither  can  we  find  any- 
thing in  the  record  to  warrant  the  conten-o 
tion  that  the  plaintiffs  in  error  ever,  spe-jj 
daily  or  otherwise,«set  up  the  claim,  in  the* 
course  of  the  litigation  in  the  courts  of 
New  York  which  is  under  review,  of  any 
title,  right,  privilege,  or  inununity  under 
the  Constitution,  or  a  treaty  or  statute  of, 
or  commission  held  or  authority  exercised 
under,  the  United  States. 

There  are  no  formal  assignments  of  error 
in  the  record  or  in  the  brief  of  counsel  for 
plaintiffs  in  error.  It  is,  however,  asserted 
m  such  brief  that  a  Federal  question  arises 
upon  the  record  because  of  the  ruling  by 
the  court  of  appeals  of  the  state  of  New 
York,  that  there  was  evidence  su_^ 
"  the  finding  of  fact  by  the  trial  judge  *  \ 
the  University  of  the  State  of  New  York 
never  purchased  any  or  either  of  the  wam- 
pum belts  mentioned  and  described  in  the 
complaint,  and  that  said  University  of  the 
State  of  New  York  never  was  selected  or 
"  raised  up "  to  the  position  or  office  of 
"wampum  keeper,"  and  no  official  proceed- 
ings were  ever  be|^n  on  the  part  of  any  of 
the  tribes  of  Indians  which  formerly  com- 
posed the  Iroquois  Confederacy  for  the  pur- 
pose of  conferring  any  such  position  or  of- 
fice upon  said  XJniversity  of  the  State  of 
New  \ork,  assuming  that  there  is  or  was,  at 
the  time  of  said  &^^  proceedings,  any 
such  official  position.'  "^ 

Referring  to  this  ruling  of  the  court  of 
appeals  of  New  York,  counsel  for  plaintiffs 
in  error  say: 

**  It  is  plain  that  this  is  a  holding  that 
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the  ooundl  of  the  Onondaffas  had  no  power 
to  select  a  depositai^  for  uie  wampums.  It 
is  not  that  the  University  could  not  take, 
could  not  act,  and  could  not  sue,  hut  '  that 
it  never  toaa  selected'  for  the  position  of 
wampum  keeper.  As  the  action  of  the  coun- 
dl  selecting  it,  or  voting  its  selection,  is  ad- 
mitted on  the  record,  this  can  only  mean 
that  the  action  of  the  council  of  the  Onon- 
dagas  toaa  void  as  beyond  its  power,  and 
thus  the  Federal  question  is  right  up,  be- 
cause the  case  was  decided  by  the  court  of 
appeals  upon  that  question  solely,** 

But,  even  if  the  quoted  matter  is  suscep- 
tible of  the  construction  that  it  adjudged 
that  the  council  of  the  Onondaga  Nation  of 
Indians  did  not  possess  the  power  which  it 
is  claimed  they  attempted  to  exercise  in 
1898,  to  select  the  University  of  the  State 
^  of  New  York  as  the  depositary  for  the  warn- 
2  pums,  it  is  not  apparent,  and  no  reason  has 
«  oeen  advanced  which  enablesms  to  discover, 
how  a  Federal  question  can  be  evolved  from 
the  holding  referred  to  which  would  entitle 
us  to  review  the  judgment  below.  Certainly, 
the  court  of  appeals  of  New  York  did  not 
ruppose  that  a  Federal  question  was  lurk- 
ins  in  the  record  presented  for  its  consider- 
ation. 

In  any  event,  as  we  find  that  no  claim  of 
Federal  right  was  specially  set  up,  or  called 
to  the  attention  of  the  state  court  in  any 
way,  we  are  without  jurisdiction  to  review 
the  judgment  of  the  state  court.  Telluride 
Power  Transmission  Co,  v.  Rio  Gra^ade 
Western  R.  Co.  187  U.  S.  569,  680,  onto,  178, 
23  Sup.  Ct  Rep.  178. 

Wrxt  of  error  dismissed  for  want  of  furis- 
dietion. 

<189  U.  8.  471) 

UNITED  STATES,  Appt^ 


JOHN  C.  SWEET. 

Army  —  irajel  pay  to  diseharged  offloer  — 
effeot  of  departmental  eonstruetum  of 
statute, 

The  settled  practice  of  the  War  Department  to 
deny  an  officer  discharged  at  his  own  request 
the  travel  pay  and  commutation  of  sobslst- 
ence  from  the  place  of  discharge  to  the  place 
of  enrollment,  allowable  by  U.  S.  Bev.  Stat. 
I  1289  (U.  8.  Comp.  Stat  1901,  p.  916),  as 
amended  by  the  act  of  February  27,  1877, 
chap.  69  (19  Stat  at  L.  243.  244),  "whoi  an 
offloer  Is  discharged  from  the  senrlce  except 
by  way  of  punishment  for  an  offense,"  Is  not 
so  clearly  erroneous  as  to  Justify  the  courts 
In  construing  such  provision  ss  Including  a 
discharge  on  resignation. 

[No.  236.] 

Argued  and  submitted  April  15,  190$.    De- 
cided April  £7,  190S, 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  awarding  travel  pajr 
joid  conunutation  of  suhsistence  to  an  omoer 
in  the  Volunteer  Army  of  the  United  States 
honorably  discharged  on  hia  resignation. 
Jteversed. 

Tha  f aeta  are  stated  in  the  opinion. 


Assistant  Attorney  General  Pr»dt  and 
Franklin  W.  Oollias  for  appellant. 

Messrs.  Georso  A.  Kins  and  WiUiam  B. 
King  for  appellee. 
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'*Mr.  Justice  Holmea  delivered  the  opin-  * 
ion  of  the  court: 

Tliis  case  comes  here  by  ajjpeal  from  a 
judgment  of  the  court  of  claims  in  favor 
of  the  petitioner,  Sweet.  The  petitioner  waa 
a  second  lieutenant  of  volunteers  in  tha 
United  States  Army,  tendered  his  resigna- 
tion, and  waa  honorably  discharged  on  Oo 
tober  15,  1898.  He  was  muster^  into  the 
service  at  St.  Paul,  Minnesota,  his  resi- 
dence being  IJinneapolis.  The  place  of  hia 
discharge  was  Camp  Meade,  Pennsylvania. 
He  was  not  furnished  transportation  or  sub- 
sistence, but  returned  to  his  residence  at  his 
own  expense,  and  later  brought  this  petition 
to  recover  travel  pay  and  commutation  of 
subsistence  under  Kev.  Stat  (  1289  (U.  S. 
CotDp.  Stat.  1901,  p.  915),  as  amended  l^ 
the  act  of  February  27,  1877,  chap.  69  (19 
Stat,  at  L.  243,  244).  That  section  allows 
the  items  demanded  "  when  an  officer  la  dis- 
charged from  the  service,  except  by  way  of 
punishment  for  an  offense."  The  question 
whether  the  statute  extends  to  cases  lika 
the  present  has  been  before  this  court  twice, 
but  has  not  been  decided  authoritatively. 
In  one  case  the  court  was  equally  divided 
{United  States  v.  Price,  No.  60,  December 
Term,  1870;  8,  C,  4  Ct  CI.  164);  in  the 
other,  the  decision  went  off  upon  another 
point  {United  States  ▼.  Thornton,  160  U.  & 
654,  40  L.  ed.  570,  16  Sup.  Ct  Rep.  415; 
8.  C,  27  Ct.  a.  342). 

It  is  admitted  that  the  settled  practioa  of 
the  War  Department  and  of  the  Treasury 
has  been  to  deny  the  allowances  claimed 
when  an  officer  or  soldier  is  discharged  at 
his  own  request,  for  his  own  pleasure  or  eon- 
venience.  Whitmeyer,  3  Decisions  of  the 
Comptroller  of  the  Treasury,  397,  398; 
Weber,  Id.  640;  5  Id.  113,  117;  Id.  930,  „ 
941;  JSridges,  Second  Comptroller's  Letter  g 
•Book,  vol.  18,  p.  184;  Weevil,  Id,  vol.  26,  p.* 
296.  The  weight  of  a  contemporaneous  and 
long-continued  construction  of  a  statute  by 
those  charged  with  its  execution  is  well  rec- 
ognized in  cases  open  to  reasonable  doubL 
United  States  v.  Johnston,  124  U.  S.  236, 
253,  31  L.  ed.  389,  396,  8  Sup.  Ct.  Rep.  446; 
United  States  v.  Finnell,  185  U.  S.  236,  244, 
46  L.  ed.  890,  893,  22  Sup.  Ct.  Rep.  633. 
But  it  is  said  that  in  this  case  the  languaes 
of  the  statute  admita  of  no  doubt.  It  is 
argued  that  the  words  "except  by  way  of 
punishment  for  an  offense  "  exclude  the  im- 
plication of  other  exceptions  to  the  rule. 
Some  force  was  attributed  also  to  the 
amendment  to  the  Revised  Statutes,  which 
substituted  for  "  honorably  discharged  from 
the  service  "  the  present  words  *'  discharged 
from  the  service,  except  by  way  of  punish- 
ment for  an  offense."  The  change,  however, 
is  merely  a  recurrence  to  the  language  of  the 
earlier  statutea  under  whidi  the  praetioe  of 
the  War  Department  ffrew  up,  so  that  no 
particular  weieht  can  be  given  to  that* 

The  words  *°  discharged  from  the  serrioi^ 
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except  by  way  of  punishment  for  an  offense  " 
axe  found  in  the  acta  of  March  3,  1799  (1 
Stat,  at  L.  755,  chap.  48,  S  25) ;  March  16, 
1802  (2  Stat  at  L.  137,  chap.  9,  9  24) ; 
January  11,  1812  (2  Stat  at  L.  674,  chap. 
14,  S  22,  U.  S.  Comp.  Stat  1901,  p.  915) ; 
and  January  29,  1813  (2  Stat  at  L.  796, 
chap.  16,  S  15,  U.  S.  Comp.  Stat  1901,  p. 
015).  See,  further,  the  a^cta  of  April  12, 
1808  (2  Stat  at  L.  483,  chap.  43,  S  5,  U.  S. 
Comp.  Stat  1001,  p.  874) ;  March  3,  1815 
(3  Stat  at  L.  225,  chap.  79,  S  4) ;  July  22, 
1861  (12  Stat  at  L.  269,  chi^.  9,  8  5) ;  July 
29,  1861  (12  Stat  at  L.  280,  chap.  24,  8  4) ; 
June  20,  1864  (13  Stat  at  L.  145,  chap.  146, 
8  8,  U.  S.  Comp.  Stat  1901,  p.  915) ;  March 
16,  1896  (29  Stat  ai  L.  63,  chap.  59,  U.  8. 
Comp.  Stat  1901,  p.  917);  June  7,  1900 
(31  Stat  at  L.  708,  chap.  860,  U.  S.  Comp. 
Stat  lUOl,  p.  917;  February  8,  1901,  (31 
Stat  at  L.  762,  chap.  342,  U.  S.  Comp.  Stat 
1901,  p.  918).  The  phrase,  ''honorably  dis- 
charged," seems  first  to  have  appeared  in 
the  Revised  Statutes,  and  to  have  been 
amended  back  to  the  ancient  form  in  three 
years.  Except  for  that  short  intervening 
time,  the  allowance  of  travel  pay  and  com- 
mutation of  subsistence  has  gone  on  under 
the  early  words  and  the  practical  construc- 
tion of  them  to  which  we  have  referred. 

It  follows  that  the  only  question  is 
whether  the  meaning  of  the  long-used 
phrase  is  too  clear  for  almost  equally  long- 
established  practice  to  control.  It  seems  to 
us  not  to  be  so.  It  is  quite  true  that  in  the 
2|>  military  service  the  word  "  discharge "  is 
$  the  word  applied  to  an  order  ending  the 
*  service  of  an  officer«at  his  own  request  But 
in  other  connections  it  conveys  the  notion  of 
a  movement  beginning  with  the  superior, 
and  more  or  less  adverse  to  the  object;  as, 
for  instance,  when  we  speak  of  discharging 
a  servant  Usually  it  is  a  slightly  discred- 
iting verb.  If  it  is  taken  in  its  ordinary 
meaning  here,  the  exception  in  case  of  a  dis- 
charge by  way  of  punishment  raises  no  diffi- 
culty, because  a  discharge  on  resignation  is 
not  within  the  meaning  of  the  principal 
elause.  The  course  of  the  departments  has 
amounted  to  no  more  than  interpreting  the 
word  in  this  exact  sense. 

Enlisted  men  are  given  similar  allowances 
by  8  1290  (U.  S.  Comp.  Stat  1901,  p.  916) 
and  the  earlier  statutes  cited.  By  the  act  of 
June  7,  1900,  chap.  860  (31  Stat,  at  L.  70S, 
U.  S.  Comp.  Stat  1901,  p.  917),  when  the 
Secretary  of  War,  in  the  exercise  of  his  dis- 
cretion, has  directed  the  discharge  **  of  any 
snlisted  men  .  .  .  and  the  orders  .  .  . 
stated  that  such  enlisted  men  were  entitled 
to  travel  pay,"  such  order  is  to  be  sufficient 
authority  for  payment  of  the  allowances 
under  8  1290  (U.  S.  Comp.  Stat  1901,  p. 
916).  This  recognizes  that  it  is  usual  to 
state  in  the  order  whether  the  soldier  is  en- 
titled to  travel  pay  or  not,  and  seems  to  ac- 
cept existing  practices  as  they  are.  It  has 
no  effect  upon  the  cases  before  us  further 
than  as  another  slight  indication  of  the  un- 
derstanding in  the  service.  But,  taking 
everything  into  account,  we  are  not  prepared 


to  overturn  the  long-established  understand- 
ing of  the  departments  charged  with  the  «z- 
ecution  of  the  law. 
Judgment  reversed. 


(189  U.  S.  474) 

Ul^TED  STATES,  Appt^ 

V,  

PETER  W.  BARNETT. 

Army  — -  tmrel  pay  to  dieoharged  soldier. 

An  enlisted  man  In  the  Volunteer  Army  of  the 
United  States,  who  has  been  discharged  on  his 
own  application,  Is  not  entitled  to  recover  the 
travel  pay  and  commutation  of  sabslitence 
from  the  place  of  his  dischari?e  to  the  place 
of  his  enrollment,  which  are  allowable  by  U. 
8.  Rev.  Stat  i  1200  (U.  S.  Comp.  Stat  1901, 
p.  916),  when  discharged  from  Uie  service  ex- 
cept by  way  of  punishment  for  an  oflTensa* 

[No.  235.] 

Argued  and  submitted  April  15,  1903.    De* 
cided  ApHl  27,  190S. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  allowing  travel  pay 
and  commutation  of  subsistence  to  an  en- 
listed man  in  the  Volunteer  Army  of  the 
United  States,  discharged  on  his  own  appli- 
cation.    Reversed, 

Assistant  Attorney  General  Pradt  and 
Fraaklln  W.  Oolllns  for  appellant. 

Messrs,  George  A.  Klnc  and  William  B, 
King  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  the  case  of  an  enlisted  man  who 
makes  a  claim  similar  to  the  above,  under 
Rev.  Stat.  S  1290  (U.  S.  Como.  Stat  1901, 
p.  916),  as  amended.  He  was  discharged  on 
nis  own  application,  and  the  order  of  dis- 
charge stated  that  he  was  not  entitled  to 
travel  pay.  Hie  foregoing  reasoning  also 
governs  this  case. 
Judgment  reversed, 

(189  U.  S.  475) 

JACKSON  W.  GILES,  AppU 

V, 

B.  JEFF  HARRIS,  William  A.  Guntsr,  Jr.» 
and  Charles  B.  Teasley,  Board  of  Regis- 
trars of  Montgomery  County,  Alabama. 

Jurisdiction  of  eireuit  oourt-^amount  in  die^ 
puts — objection  not  raised  below— direct 
appeal  from  circuit  court'—extent  of  re* 
view  not  affected  by  certifloate--equ%ty — 
compelling  registration  under  unlawful 
acts — inadequacy  of  relief — dvil  rights, 

1.  The  absence  of  averments,  In  a  bill  In  a  cir- 
cuit coort  of  the  United  States,  showing  that 
the  jurisdictional  amount  was  tn  dispate.  Is 
not  available  on  lr  appeal  to  the  Supreme 
Court  of  the  United  States,  which  raises  the 
question  of  the  jurisdiction  of  the  lower 
court  on  another  ground,  where  no  objection 
to  the  omission  of  such  allegations  was  made 
In  that  court. 

2.  The  jurisdiction  of  the  Supreme  Comt  of 
the  United  States  to  consider  the  whole  case 
on  a  direct  appeal  from  a  circuit  court  talren 
under  the  act  of  March  3,  1891,  cliap.  517,  I 
5  (26  Stat,  at  L.  827,  U.  S.  Comp.  Stat  1901, 
p.  540).  In  a  onne  In  which  a  state  constltn* 
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tlon  Is  claimed  to  Tlolate  the  Constitution  of 
tlic  United  States,  cannot  be  narrowed  to  a 
review  of  the  question  of  the  jurisdiction  of 
the  circuit  court  as  a  court  of  the  United 
States,  by  a  certificate  of  the  circuit  judge 
which  raises  that  single  question. 

tb  The  scope  of  the  equitable  jurisdiction  of 
the  FederaJ  courts  was  not  extended  beyond 
what  was  an  appropriate  subject-matter  for 
equitable  relief  according  to  existing  stand- 
ards,  by  the  provision  of  U.  S.  Rev.  Stat,  i 
1979  (U.  S.  Comp.  Stat  1901,  p.  1262),  that 
every  person  who,  under  color  of  state  legisla- 
tion, subjects,  or  causes  to  be  subjected,  any 
eitlzen  of  the  United  States  to  the  depriva- 
tion of  any  rights,  privileges,  or  immunities 
secured  by  the  Federal  Constitution  and  laws 
shall  be  liable  to  the  party  Injured  **in  an  ac- 
tion at  law,  suit  In  equity,  or  other  appropri- 
ate proceeding  for  redress." 

4.  Equity  will  not  compel  a  county  board  of 
registrars  to  enroll  a  negro  on  the  voting 
lists  as  a  duly  qualified  voter,  under  the  reg- 
istration provisions  of  Ala.  Const,  art.  8, 
where  the  main  object  of  the  bill  is  to  have 
tliese  registration  provisions,  upon  wlilch  the 
right  to  register  Is  founded,  declared  Told  as 
a  fraud  upon  the  Federal  Constitution  because 
of  discrimination  against  negroes,  since.  If 
that  is  the  character  of  these  provisions,  the 
court  will  not  require  officials  to  proceed  to 
met  under  them. 

ft.  The  Inadequacy  of  the  relief  wliich  can  be 
afforded  by  Its  decree  will  preclude  a  court 
of  equity  from  compelling  a  county  board  of 
registrars  to  enroll  a  negro  upon  the  voting 
lisU,  where  the  refusal  to  register  him  is  al- 
leged to  be  a  part  of  a  general  scheme  by  the 
white  population  of  the  state,  and  the  state 
Itself,  to  disfranclilse  a  large  part»  if  not  all, 
of  the  negroes  wltliln  the  state. 

[No.  493.] 

Submitted    February    2i,    190S.      Decided 
ApHl  27,  190S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Middle  District  of 
Alabama  to  reAdew  a  decree  which  dismissed, 
for  want  of  jurisdiction,  a  bill  in  equity  to 
compel  the  board  of  registrars  of  Montgom- 
ery county  to  enroll  a  negro  upon  the  voting 
lists.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Wilf ord  H.  Smith  for  appellant. 
e9     Mr,  W.  A.  Gunter  for  appellees. 

GO 

•   *Mr  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  brought  by  a 
colored  man,  on  behalf  of  himself  "and  on 
behalf  of  more  than  five  thousand  negroes, 
citizens  of  the  county  of  Mont^mery,  Ala^ 
bama,  similarly  situated  and  circumstanced 
as  himself,"  against  the  board  of  registrars 
of  that  county.  The  prayer  of  the  bill  is  in 
substance  that  the  defendants  may  be  re- 
quired to  enroll  upon  the  voting  lists  the 
name  of  the  plaintiff  and  of  all  other  auali- 
fied  members  of  his  race  who  applied  for 
registration  before  August  1,  1902,  and 
were  refused,  and  that  certain  sections  of  the 
Constitution  of  Alabama,  viz.,  §•$  180,  181, 
183,  184,  185,  180,  187,  and  188  of  article  8, 
may  be  declared  contrary  to  the  14th  and 
15th  Amendments  of  the  Constitution  of  the 
United  States,  and  void. 


The  allegations  of  the  bill  may  be  summed 
up  as  follows:  The  plaintiff  is  subject  to 
none  of  the  disqualifications  set  forth  in  the 
Constitution  of  Alabama  and  is  entitled  to 
vote, —  entitled,  as  the  bill  plainly  means, 
under  the  Constitution  as  it  is.  He  applied 
in  March,  1902,  for  registration  as  a  voter, 
and  was  refused  arbitrarily  on  the  ground  of 
his  color,  toother  with  larse  numbers  of  oth- 
er duly  qualified  negroes,  vmile  all  white  men 
were  registered.  'Ae  same  thing  was  done 
all  over  the  state.  Under  8  187  of  article 
8  of  the  Alabama  Constitution,  persons  reg- 
istered before  January  1,  1903,  remain  ele^ 
ors  for  life  unless  they  become  disqualified 
by  certain  crimes,  etc.,  while  after  that  date 
severer  tests  come  into  play  which  would 
exclude,  perhaps,  a  large  part  of  the  black 
race.  Therefore  by  the  refusal  the  plaintiff 
and  the  other  negroes  excluded  were  de- 
prived, not  only  of  their  vote  at  an  election 
which  has  taken  place  since  the  bill  was 
filed,  but  of  the  permanent  advantage  in* 
oident  to  registration  before  1903.  The 
white  men  generally  are  registered  for  good 
under  the  easy  test,  and  the  black  men  are 
likely  to  be  kept  out  in  the  future  as  in  the 
past.  This  refusal  to  register  the  blacks 
was  part  of  a  general  scheme  to  disfranchise 
them,  to  which  the  defendants  and  the  state 
itself,  according  to  the  bill,  were  partiea 
The  defendants  accepted  their  office  for  theg 
purpose  of  carrying  out  the  scheme.  The? 
*part  taken  by  the  state,  that  is,  by  the  white* 
population  which  framed  the  Constitution, 
consisted  in  shaping  that  instrument  so  as 
to  give  opportunity  and  effect  to  the  whole- 
sale fraud  which  has  been  practised. 

The  bill  sets  forth  the  material  sections 
of  the  state  Constitution,  the  general  plan 
of  which,  leavinj^  out  details,  is  as  follows: 
By  S  178  of  article  8,  to  entitle  a  person  to 
vote  he  must  have  resided  in  the  state  at 
least  two  years,  in  the  county  one  year,  and 
in  the  precinct  or  ward  three  months,  im- 
mediately preceding  the  election,  have  paid 
his  poll  taxes»  and  have  been  duly  registered 
as  an  elector.  By  8  182  idiots,  insane  per- 
sons, and  those  convicted  of  certain  crimes 
are  disqualified.  Subject  to  the  foregoing, 
by  I  180,  before  1903  the  following  male 
citizens  of  the  state,  who  are  citizens  of  the 
United  States,  were  entitled  to  register, 
viz.:  First.  All  who  had  served  honorably 
in  the  enumerated  wars  of  the  United  States, 
including  those  on  either  side  in  the  "war 
between  the  states."  Second.  All  lawful 
descendants  of  persons  who  served  honor- 
ably in  the  enumerated  wars  or  in  the  war 
of  the  Revolution.  Third.  "All  persons  who 
are  of  good  character  and  who  understand 
the  duties  and  obligations  of  citizenship 
under  a  republican  form  of  govemmeni.'' 
As  we  have  said,  according  to  the  aHegations 
of  the  bill,  this  part  of  the  Constitution,  aa 
practically  administered  and  aa  intended  to 
be  administered,  let  in  all  whites  and  kept 
out  a  large  part,  if  not  all,  of  the  blacks, 
and  those  who  were  let  in  retained  their 
right  to  vote  after  1903,  when  tests  which 
might  be  too  severe  for  manv  of  the  whites 
as  well  as  the  blacks  went  into  effect.    By 
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S  181,  after  January  1,  1903,  only  the  fol- 
lowing persons  are  entitled  to  register: 
First  Those  who  can  read  and  write  any  ar- 
ticle of  the  Constitution  of  the  United 
States  in  the  English  language,  and  who 
either  are  physically  unable  to  work  or  have 
been  regularly  engaged  in  some  lawful  busi- 
ness for  the  greater  part  of  the  last  twelve 
months,  and  those  wno  are  unable  to  read 
and  write  solely  because  physically  disabled. 
Second.  Owners  or  husbands  of  owners  of  40 
acres  of  land  in  the  state,  upon  which  they 
^reside,  and  owners  or  husbands  of  owners 
JJ[of  real  or  personal  estate  in  the  state  as- 

•  sessed  for  taxation  aJt«$300  or  more,  if  the 
taxes  hare  been  paid,  unless  under  contest. 
By  S  183  only  persons  qualified  as  electors 
can  take  part  in  any  method  of  party  ac- 
tion. By  8  184  persons  not  registered  are 
disqualified  from  voting.  By  S  186  an  elec- 
tor whose  vote  is  challenged  shall  be  re- 
quired to  swear  that  the  matter  of  the  chal- 
lenge is  untrue  before  his  vote  shall  be  re- 
ceived. By  §  186  the  l^slature  is  to  pro- 
vide for  registration  after  January  1,  1903, 
the  qualifications  and  oath  of  the  registrars 
are  prescribed,  the  duties  of  registrars  be- 
fore that  date  are  laid  down,  and  an  appeal 
is  given  to  the  county  court  and  supreme 
court  if  registration  is  denied.  There  are 
further  executive  details  in  §  187,  together 
with  the  above-mentioned  continuance  of  the 
effect  of  registration  before  January  1,  1903. 
By  S  188»  after  the  last  mentioned  date,  ap- 
plicants for  registration  may  be  examined 
under  oath  as  to  where  they  have  lived  for 
the  laat  five  years,  the  names  by  which  they 
have  been  known,  and  the  names  of  their 
employers.  This,  In  brief,  is  the  system 
which  the  plaintiff  asks  to  have  declared 
void. 

Perhaps  it  should  be  added  to  the  fore- 
going statement  that  the  bill  was  filed  in 
Septembo',  1902,  and  alle^d  the  plaintiff's 
deidre  to  vote  at  an  election  coming  off  in 
November.  This  election  has  gone  by,  so 
that  it  is  impossible  to  give  specific  relief 
with  regard  to  that.  But  we  are  not  pre- 
pared to  dismiss  the  bill  or  the  appeal  on 
that  ground,  because  to  be  enabled  to  cast 
a  vote  in  that  election  is  not,  as  in  Mills  v. 
Oreen,  159  U.  S.  661,  657,  40  L.  ed.  293,  296, 
16  Sun.  Ct.  Rep.  132,  the  whole  object  of 
the  bill.  It  is  not  even  the  principal  object 
of  the  relief  sought  by  the  plaintiff.  The 
principal  object  of  that  is  to  obtain  the  per- 
manent advantages  of  registration  as  of  a 
date  before  1903. 

The  certificate  of  the  circuit  judge  raises 
the  single  question  of  the  jurisdiction  of  the 
court.  The  plaintiff  contends  that  this 
jurisdiction  is  given  expressly  by  Rev.  Stat. 
§  629,  cl.  16  (U.  S.  Comp.  Stat.  1901,  p. 
60G),  coupled  i^ith  Rev.  Stat.  8  1979  (U.  S. 
Comp.  Stat.  1901,  p.  1262),  which  provides 
that  every  person  who,  under  color  of  a 
fltate  "statute,  ordinance,  regulation,  cus- 
tom, or  usage,"  "subjects,  or  causes  to  be 
subjected,  any  citizen  of  the  United  States 
10  or  other  person  within  the  jurisdiction 
$  thereof  to  the  deprivation  of  any  rights, 

•  privil^^eSf^or  immunities  secured  by  the  Con- 

23  8.  C— 41, 


stitution  and  laws,  shall  be  liable  to  the 
party  injured  in  an  action  at  law,  suit  in 
equity,  or  other  proper  proceeding  for  re- 
dress." 

We  assume,  as  was  assumed  in  Holt  t. 
Indicfia  Mfg,  Co.  176  U.  S.  68,  72,  44  L.  ed. 
374,  370,  20  Sup.  Ct  Rep.  272,  that  8  1979 
has  not  been  repealed,  and  that  jurisdiction 
to  enforce  its  provisions  has  not  been  taken 
away  by  any  later  act.  But  it  is  suggested 
that  the  circuit  court  waa  right  in  i&  rul- 
ing that  it  had  no  jurisdiction  as  a  court  of 
the  United  States,  because  the  bill  did  not 
aver  threatened  damage  to  an  amount  ex- 
ceeding $2,000.  It  is  true  that  by  the  act 
of  August  13,  1888,  chap.  866,  8  1  (26  Stat 
at  L.  433,  434),i  the  circuit  courts  are  give& 
cognizance  of  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  arising  under  the 
Constitution  or  laws  of  the  United  States, 
in  which  the  matter  in  dispute  exceeds  the 
sum  or  value  of  $2,000.  We  have  recognized, 
too,  that  the  deprivation  of  a  man's  political 
and  social  righUt  properly  may  be  alleged  to 
involve  damage  to  that  amount,  capable  of 
estimation  in  mon^.  Wiley  v.  Sinkler^  179 
U.  S.  58,  45  L.  ed.  84,  21  Sup.  Ct  Rep.  17; 
Stcafford  v.  Templeton,  186  U.  S.  487,  46  Lb 
ed.  1005,  22  Sup.  Ct.  Rep.  783.  But,  assum- 
ing that  the  all^^tion  should  have  been 
made  in  a  case  like  this,  the  objection  to  its 
omission  was  not  raised  in  the  circuit  courts 
and,  as  it  could  have  been  remedied  by 
amendment,  we  think  it  unavailing.  The 
certificate  was  made  alio  intuitu.  There  is 
no  pecuniary  limit  on  appeals  to  this  court 
under  8  6  of  the  act  of  1891,  chap.  617;  26 
Stat  at  L.  826,  828  (U.  S.  Comp.  Stat  1901, 
p.  549);  The  Paquete  Hahana,  176  U.  & 
677,  683,  44  L.  ed.  320,  322,  20  Sup.  Ct  Rep. 
290 ;  and  we  do  not  feel  called  upon  to  send 
the  case  back  to  the  circuit  court  in  order 
that  it  might  permit  the  amendment  In 
Mills  V.  Oreen,  160  U.  S.  651,  40  L.  ed.  293, 
16  Sup.  Ct  Rep.  132,  30  L.  R.  A.  90,  16  a 
C.  A.  516,  26  U.  S.  App.  383,  69  Fed.  852, 
no  notice  was  taken  of  the  absence  of  an 
allegation  of  value  in  a  case  like  this. 

We  assume  further,  for  the  purposes  of 
decision,  that  8  1^79  extends  to  a  depriva- 
tion of  rights  under  color  of  a  state  consti- 
tution, although  it  might  be  argued  with 
some  force  that  the  enumeration  of  "stat- 
ute, ordinance,  regulation,  custom,  or  ub- 
age"  purposely  is  confined  to  inferior 
sources  of  law.  On  these  assumptions  we 
are  not  prepared  to  sajr  that  an  action  at 
law  could  not  be  maintained  on  the  facts  al- 
leged in  the  bill.  Therefore,  we  are  not  pre-^ 
pared  to  say  that  the  decree  should  be  af-co 
firmed^on  the  ground  that  the  subject-mat- ? 
ter  is  wholly  Iwyond  the  jurisdiction  of  the 
circuit  court  Smith  v.  McKay,  161  U.  S. 
355,  358,  359,  40  L.  ed.  731,  732,  16  Sup.  Ct 
Rep.  490. 

Although  the  certificate  relates  only  to  the 
jurisdiction  of  that  court  as  a  court  of  the 
United  States,  yet,  as  the  ground  of  the  bill 
is  that  the  Constitution  of  Alabama  is  in 
contravention  of  the  Constitution  of  the 
United  States,  the  appeal  opens  the  whoiB 
case  under  ttte  act  of  1891,  chap*  617»  |  ff 
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<26  Stat  at  L.  827,  U.  S.  Comp.  Stat.  1901, 
p.  649).  The  plaintiff  had  the  right  to  ap- 
peal directly  to  this  court.  The  certificate 
was  unnecessary  to  found  the  jurisdiction  of 
this  court,  and  could  not  narrow  it.  As  the 
oase  properly  is  here,  we  proceed  to  consider 
the  substance  of  the  complaint. 

It  seems  to  us  impossible  to  grant  the 
equitable  relief  which  is  asked.  It  will  be 
observed,  in  the  first  place,  that  the  language 
of  §  1979  does  not  extend  the  sphere  of 
equitable  jurisdiction  in  respect  of  what 
shall  be  held  an  appropriate  subject-matter 
for  that  kind  of  relief.  The  words  are, 
*'  shall  be  liable  to  the  party  injured  in  an 
action  at  law,  suit  in  equity,  or  other  proper 
proceeding  for  redress."  They  allow  a  suit 
in  equity  only  when  that  is  the  proper  {pro- 
ceeding for  redress,  and  they  refer  to  exist- 
ing standards  to  determine  what  is  a  proper 
proceeding.  The  traditional  limits  of  pro* 
ceedings  in  equitv  have  not  embraced  a  rem- 
edy for  political  wrongs.  Oreen  v.  Millar 
30  L.  R.  A.  90, 16  C.  C.  A.  616,  26  U.  S,  App. 
383,  69  Fed.  862.  But  we  cannot  forget  that 
we  are  dealing  with  a  new  and  extraordinary 
situation,  and  we  are  unwilling  to  stop  short 
of  the  final  considerations  which  seem  to  us 
to  dispose  of  the  case. 

The  difficulties  which  we  cannot  overcome 
are  two,  and  the  first  is  this:  The  plaintiff 
alleges  that  the  whole  registration  scheme  of 
the  Alabama  Constitution  is  a  fraud  upon 
the  Constitution  of  the  United  States,  and 
asks  us  to  declare  it  void.  But,  of  course, 
he  could  not  maintain  a  bill  for  a  mere  dec- 
laration in  the  air.  He  does  not  try  to  do 
so,  but  asks  to  be  registered  as  a  partv  qual- 
ified under  the  void  instrument.  If,  then, 
we  accept  the  conclusion  which  it  is  the 
diief  purpose  of  the  bill  to  maintain,  how 
can  we  make  the  court  a  party  to  the  unlaw- 
fe*ful  adieme  by  accepting  it  and  adding  an- 
3 other  voter  to  its  fraudulent  lists?  If  a 
*  white  man  came  here  on  the  same^general 
allegations,  admitting  his  sympathy  with 
the  plan,  but  alleging  some  special  prejudice 
that  had  kept  him  off  the  list,  we  hardly 
should  think  it  necessary  to  meet  him  with 
a  reasoned  answer.  But  the  relief  cannot 
be  varied  because  we  think  that  in  the  fu- 
ture the  particular  plaintiff  is  likely  to  try 
to  overthrow  the  scheme.  If  we  accept  the 
plaintiff's  allegations  for  the  purpo«3S  of  his 
case,  he  cannot  complain.  We  must  accept 
or  reject  them.  It  is  impossible  simply  to 
shut  our  eyes,  put  the  plaintiff  on  the  lists, 
be  they  honest  or  frauaulent,  and  leave  the 
determination  of  the  fundamental  question 
for  the  future.  If  we  have  an  opinion  that 
the  bill  is  right  on  its  face,  or  if  we  are  un- 
decided, we  are  not  at  liberty  to  assume  it 
to  be  wrong  for  the  purposes  of  decision.  It 
seems  to  us  that  unless  we  are  prepared  to 
say  that  it  is  wrong,  that  all  its  principal 
allegations  are  immaterial,  and  that  the  reg- 
istration plan  of  the  Alabama  Constitution 
is  valid,  we  cannot  order  the  plaintiff's  name 
to  be  registered.  It  is  not  an  answer  to 
say  that  if  all  the  blacks  who  are  qualified 
according  to  the  letter  of  the  instrument 
were  registered,  the  fraud  would  be  cured. 


In  the  first  place,  there  is  no  probability 
that  any  way  now  is  open  by  which  more 
than  a  few  could  be  registered;  but,  if  all 
could  be,  the  difficulty  would  not  be  over- 
come. If  the  sections  of  the  Constitution 
concerning  registration  were  illegal  in  their 
inception,  it  would  be  a  new  doctrine  in  con- 
stitutional law  that  the  original  invalidity 
could  be  cured  by  an  admimstration  which 
defeated  their  intent.  We  express  no  opin- 
ion as  to  the  alleged  fact  of  tneir  unconsti- 
tutionality beyond  saying  that  we  are  not 
willing  to  assume  that  they  are  valid,  in 
the  face  of  the  allegations  and  main  object 
of  the  bill,  for  the  purpose  of  granting  the 
relief  which  it  was  necessary  to  pray  in 
order  that  that  object  should  be  secured. 

The  other  difficulty  is  of  a  different  sort, 
and  strikingly  reinforces  the  argument  that 
equity  cannot  undertake  now,  any  more  than 
it  has  in  the  past,  to  enforce  political  rights, 
and  also  the  suggestion  that  state  constitu- 
tions were  not  left  unmentioned  in  S  1979 
by  accident.  In  determining  whether  a  court 
of  equity  can  take  jurisdiction,  one  of  then 
first  questions  is  what  it  can  do  to  enforce  $ 
any  order  that  it  may  make.  This* is  al-* 
leged  to  be  the  conspiracy  of  a  state,  al- 
though the  state  is  not  and  could  not  be 
made  a  party  to  the  bill.  Bans  v.  Louisi- 
ana, 134  U.  S.  1,  33  L.  ed.  842,  10  Sup.  Ct. 
Rep.  604.  The  circuit  court  has  no  consti- 
tutional power  to  control  its  action  by  any 
direct  means.  And  if  we  leave  the  state  out 
of  consideration,  the  court  has  as  little  prac- 
tical power  to  deal  with  the  people  of  the 
state  in  a  body.  The  bill  imports  that  the 
great  mass  of  the  white  population  intends 
to  keep  the  blacks  from  voting.  To  meet 
such  an  intent  something  more  than  order- 
ing the  plaintiff's  name  to  be  inscribed  upon 
the  lists  of  1902  will  be  needed.  If  the  con- 
spiracy and  the  intent  exist,  a  name  on  a 
piece  of  paper  will  not  defeat  them.  Unless 
we  are  prepared  to  supervise  the  voting  in 
that  state  by  officers  of  the  court,  it  seems 
to  us  that  all  that  the  plaintiff  could  get 
from  equity  would  be  an  empty  form. 
Apart  from  damages  to  the  individual,  re- 
lief from  a  great  political  wrong,  if  done, 
as  alleged,  by  the  people  of  a  state  and  the 
state  itself,  must  be  given  by  them  or  by 
the  legislative  and  political  department  of 
the  government  of  the  United  States. 

Decree  af/irmed,  ^ 

*  Mr.  Justice  Harlan,  dissentinj; :  7 

By  the  final  judgment  in  the  circuit  court 
the  bill  in  this  case  was  dismissed  for  want 
of  jurisdiction  to  entertain  it  and  for  want 
of  equity;  and  from  that  judgment  the 
plaintiffs  prayed,  and  were  aUowed,  an  ap- 
peal. 

Subsequently  an  order  was  made  by  tha 
circuit  court,  certifying  that  the  only  ques- 
tion considered  and  decided  was  whether,^ 
upon  the  bill  and  demurrer,  a  case  was  pre-^ 
sented  of* which  it  had  jurisdiction  under* 
the  Constitution  and  laws  of  the  United 
States. 
Although  the  case  involves  questions  of 
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considerable  importanoey  it  was  submitted 
here  without  oral  argument. 

Could  the  circuit  court  take  cognizance 
of  thia  cause  oonsietentlv  with  the  act  of 
Congress  regulatin<^  its  jurisdiction  t  This 
is  naturally  the  fundamental,  if  not  the 
only,  question  in  the  case.  An  answer  to 
the  question  requires  a  reference  to  several 
acts  of  Congress,  including  the  judiciary  act 
of  August  13th,  1888,  correcting  that  of 
March  3d,  1887  [24  Stat,  at  L.  552,  chap. 
373,  U.  S.  Comp.  Stat.  1901,  p.  514],  25 
Stat  at  L.  433,  chap.  866. 

Section  629  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1001,  p.  503)  enumerates  in 
subdivisions  the  cases  of  which  the  circuit 
courts  of  the  United  States  may  take  orig- 
inal cognizance. 

In  subd.  1  of  that  section,  the  circuit 
courts  are  given  original  cognizance  "  of  all 
suits  of  a  civil  nature  at  common  law  or  in 
equity,  where  the  matter  in  dispute,  exclu- 
sive of  costs,  exceeds  the  sum  or  value  of 
$500,  and  an  alien  Is  a  party,  or  the  suit  is 
between  a  citizen  of  the  state  where  it  is 
broufffat  and  a  citizen  of  another  state;" and 
in  subd.  2,  "  of  all  suits  in  equity,  where  the 
matter  in  dispute  exclusive  of  costs,  ex- 
ceeds the  smn  or  value  of  five  hundred  dol- 
lars, and  the  United  States  are  petitioners." 
Rev.  Stat.  S  629,  subdivs.  1  and  2  (U.  S. 
Comp.  Stat.  1901,  p.  503). 

By  the  16th  subdivision  of  that  section  it 
is  declared  that  the  circuit  courts  shall  have 
original  cognizance  "  of  all  suits  authorized 
by  law  to  be  brought  by  any  person  to  re- 
dress the  deprivation,  under  color  of  any 
law,  statute,  ordinance,  regulation,  custom, 
or  usage  of  any  state,  of  any  right,  privi- 
lege, or  immunity  secured  by  the  Constitu" 
tion  of  the  United  States  or  of  any  right  se- 
cured by  any  law  providing  for  equal  rights 
of  citizens  of  the  United  States,  or  of  all 

e arsons  within  the  jurisdiction  of  the 
nited  States."  The  matter  in  dispute  in 
such  suits  was  not  expressly  required  by 
the  Revised  Statutes  to  have  any  money 
value. 

By  S  1979  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  1262),  title  24,  Civil 
Rights,  it  is  provided  that  "every  person 
who,  under  color  of  any  statute,  ordinance, 
M  regulation,  custom,  or  usage  of  any  state  or 
^  territory,  subjects,  or  causes  to  be  subjected, 
•  any«citizen  of  the  United  States  or  other 
person  within  the  jurisdiction  thereof  to  the 
deprivation  of  any  rights,  privileges,  or  im- 
munities secured  by  the  Constitution  and 
laws,  shall  be  liable  to  the  party  injured  in 
an  action  at  law,  suit  in  equity,  or  other 
proper  proceeding  for  redress."  It  has  been 
said  that  this  section  as  well  as  subd.  16 
of  8  629  (U.  S.  Comp.  Stat.  1901,  p.  506) 
was  based  upon  the  1st  section  of  the  act  of 
April  20th,  1871,  chap.  22  (17  Stat,  at  L. 
13),  entitled  "An  Act  to  Enforce  the  Pro- 
visions of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  and  for 
Other  Purposes."  Holt  v.  Indiana  Mfg.  Co, 
176  U.  S.  68,  70,  44  L.  ed.  874,  375,  20  Sup. 
Ct.  Rep.  272. 

Kext  came  the  set  of  March  Sd,  1876, 


which  provided  that  "Hie  drcuit  courts  of 
the  United  States  shall  have  original  cog- 
nizance, concurrent  with  the  couHs  of  the 
several  states,  of  all  suits  of  a  civil  nature 
at  common  law  or  in  equity,  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  dollars, 
and  arising  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority 
or  in  which  the  United  States  are  plaintins 
or  petitioners,  or  in  which  there  shall  be  a 
controversy  between  citizens  of  difiTerent 
states  or  a  controversy  between  citizens  of 
the  same  state  claiming  lands  under  grants 
of  different  states,  or  a  controversy  between 
citizens  of  a  state  and  foreisn  states,  citi- 
zens, or  subjects;  and  shall  nave  exclusive 
cognizance  of  all  crimes  and  offenses  cog- 
nizable under  the  authority  of  the  Unit^ 
States,  except  as  otherwise  provided  by  law, 
and  concurrent  jurisdiction  with  the  dis- 
trict courts  of  the  crimes  and  offenses  cog- 
nizable therein."  18  Stat,  at  L.  470,  chap* 
137  (  U.  S.  Comp.  Stat.  1901,  p.  508). 
Tliat  act  expressly  repealed  previous  stat- 
utes in  conflict  with  its  provisions. 

Then  came  the  act  of  1888,  correcting  that 
of  1887,  and  which  provides  "  That  the  cir- 
cuit courts  of  the  United  States  shall  have 
original  cognizance  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclu- 
sive of  interest  and  costs,  the  sum  or  value 
of  two  thousand  dollarsi,  and  arising  under 
the  Constitution  or  laws  of  the  United  o 
States,  or  treaties  made,  or  which  shall  be§ 
made,  under  theii^authority,  or  in  which  con-  * 
troversy  the  United  States  are  plaintiffs  or 
petitioners,  or  in  which  there  shall  be  a 
controversy  between  citizens  of  different 
states,  in  which  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the  sum 
or  value  aforesaid,  or  a  controversy  between 
citizens  of  the  same  state  claiming  lands 
under  grants  of  different  states,  or  a  con- 
troversy between  citizens  of  a  state  and  for* 
eign  states,  citizens,  or  subjects,  in  which  the 
matter  in  dispute  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  afore- 
said." By  that  act  the  conflicting  provisions 
of  previous  acts  were  repealed,  except  in 
certain  particulars,  among  which  were  the 
provisions  relating  to  "any  jurisdiction  or 
right  mentioned  ...  in  title  24  of  the 
Revised  Statutes,"  Civil  Bights,  under 
which  title  S  1979  (U.  S.  Comp.  Stat  1901, 
p.  1262)  is  found. 

It  is  clear  that,  under  the  act  of  1888,  a 
circuit  court  could  not  take  original  cogni- 
zance of  a  suit  simply  because  it  was  one 
arising  under  the  Constitution  or  laws  of  the 
United  States.  The  value  of  the  matter  in 
dispute  in  such  a  case  must  exceed  $2,000, 
exclusive  of  interest  and  costs. 

The  bill  makes  no  allegation  whatever  as 
to  the  value  of  the  matter  in  dispute,  al- 
though this  court,  speaking  by  the  Chief 
Justice,  in  Bolt  v.  Indiana  Mfg,  Co.  176  U. 
S.  68,  70,  44  L.  ed.  874,  375,  20  Sup.  Ct. 
Rep.  272,  after  referring  to  the  Ist  section  of 
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the  Judiclaij  aet  of  1888,  said:  ^'Tbis'' 
[tbe  question  of  the  value  in  dispute  in 
cases  arising  under  the  Constitution  or  laws 
of  the  United  States]  ''was  carefully  con- 
sidered in  United  Btatea  v.  Baytoard,  160  U. 
S.  493,  40  L.  ed.  508,  16  Sup.  Ct.  Rep.  371, 
and  it  was  held  that  the  sum  or  value  named 
waj»  jurisdictional,  and  that  the  circuit  court 
could  not,  under  the  statute,  take  original 
cognizance  of  a  case  arising  under  the  Con- 
stitution or  laws  of  the  United  States  unless 
the  sum  or  value  of  the  matter  in  dispute, 
ezd  naive  of  costs  and  interest,  exceeded 
^,000.  That  decision  was  reaffirmed  in 
Fishhack  v.  Western  U.  Teleg,  Co,  161  U.  S. 
96,  99,  40  L.  ed.  630,  631,  16  Sup.  Ct.  Rep. 
606."  It  was  added  —  contrary  to  the  in- 
timation given  in  the  opinion  in  the  present 
case  —  that  ''  the  conclusion  reached  is  not 
affected  by  the  fact  that  the  operation  of  the 
act  of  March  8d,  1891,  was  to  do  away  with 
In.  any  pecuniary  limitation  on  appeals  directly 
|[from  the  circuit  courts  to  this  court.  The 
•  Paquet€*Hahana,  175  U.  S.  677,  44  L.  ed. 
320,  20  Sup.  Ct.  Rep.  290."  Of  course,  it 
was  not  meant  by  that  language  that  the 
jurisdiction  of  the  circuit  courts,  so  far  as 
the  value  of  the  matter  in  dispute  is  con- 
cerned, was  changed  as  to  the  cases  embraced 
by  the  5th  section  of  the  act  of  1891.  The 
act  of  1891  left  the  original  jurisdiction  of 
the  circuit  courts  as  established  by  the  act 
of  1888. 

1.  It  cannot  be  disputed  that  the  present 
suit  is  one  arising  under  the  Constitution 
and  laws  of  the  United  States,  and  it  is 
clear  that  the  value  of  the  matter  in  dis- 
pute is  made  by  the  statute  an  essential  ele- 
ment in  the  jurisdiction  of  the  circuit  court 
in  such  a  case.  But  it  has  been  suggested 
that  this  suit  is  also  embraced  by  subd.  16 
of  S  629  and  §  1979  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  pp.  506  and  1262) 
— ^which  provisions  this  court  assumed,  in 
Holt  V.  Indiana  Mfg,  Co,  and  now  assumes, 
was  not  repealed  by  any  subsequent  statute, 
and  therefore  that  the  value  of  the  matter 
in  dispute  is  of  no  consequence.  But  this 
suggestion  overlooks  the  oedaration  of  the 
court  in  that  case  to  the  effect  that,  although 
the  above  provisions  must  be  assumed  to  be 
still  (1899)  in  force,  they  refer  "to  civil 
rights  only."  176  U.  S.  72,  44  L.  ed.  377, 
20  Sup.  Ct.  Rep.  272.  In  this  view,  subd.  16 
of  §  6:^0  and  §  1979  of  the  Revised  Statutes 
have  no  bearing  upon  the  present  case,  if 
the  rights  for  the  protection  of  which  the 
present  suit  was  brought  are  political 
rights,  and  not  civil  rights  within  the  mean- 
ing of  the  statutes  relating  to  civil  rights. 
Consequently,  the  saving  clause  in  the  act 
of  1888  in  respect  of  any  jurisdiction  or 
right  mentioned  in  title  24  of  the  Revised 
S&tutes,  Civil  Rights,  becomes  immaterial 
in  tlie  present  case.  Whether  this  be  so  or 
not,  the  court  refrains  from  declaring  that 
the  plaintiff  could  proceed  under  subd.  16  of 
8  629  or  S  1979  of  the  Revised  Statutes, 
without  regard  to  the  value  of  the  matter 
in  dispute.  If  this  court  thinks  that  this 
suit  could  be  maintained  under  subd.  16  of 
fi  629  or  under  9  1979,  or  under  both,  with- 


out regard  to  the  value  of  the  zn&tter  in 
dispute,  I  submit  that  it  should  have  been 
80  adjudged. 

2.  Referring  to  the  eo^seetion  that  the 
act  of  1888  givea  the  dreuit  court  juriadie- 
tion  in  all  suits  at  law  or  equity,  in  which 
the  matter  in  dispute  is  the  sum  or  valueoD 
of  $2,000  and  arising  under  the  Const!  tu-^ 
tion  or  laws  of  the  United  States,  and^con-* 
ceding  that  this  court  in  Wiley  v.  Sinkler, 
179  U.  S.  58,  45  L.  ed.  84,  21  Sup.  Ct.  Rep. 
17,  and  Swafford  v.  Templeton,  185  U.  S. 
487,  46  L.  ed.  1005,  22  Sup.  Ct.  Rep.  783, 
recognized  that  the  deprivation  of  a  man's 
political  rights  (those  cases  had  reference 
to  the  elective  franchise)  may  properly  be 
alleged  to  have  the  required  value  in  money, 
the  court  says:  "Assuming  that  the  alle- 
gation [of  value]  should  have  been  made  in 
a  case  like  this,  the  objection  to  its  omissioD 
was  not  raised  in  the  circuit  courts  and,  aa 
it  could  have  been  remedied  by  amendment, 
we  think  it  unavailii^.  The  certificate  wae 
made  alio  intuitu.  There  is  no  pecuniary 
limit  on  appeals  to  this  court  under  S  5  of 
the  act  of  1891,  chap.  517  (26  Stat,  at  Lb 
826,  828,  U.  S.  Comp.  Stat.  1901,  p.  649); 
{The  Paquete  Habana,  175  U.  S.  677,  683^ 
44  L.  ed.  320,  322,  20  Sup.  Ct.  Rep.  290), 
•and  we  do  not  feel  called  upon  to  send  the 
case  back  to  the  dreuit  court  in  order  that 
it  might  permit  the  amendment." 

It  seems  to  me  that  this  question  as  to 
the  value  of  the  matter  in  dispute  was  auf 
flciently  raised  in  the  circuit  court;  for  the 
demurrer  to  the  bill  was,  in  part,  on  the 
ground  that  the  facts  stated  did  not  make 
a  oase  "within  the  jurisdiction  of  the 
court."  But,  passing  that  view,  I  come  to 
a  more  serious  matter.  In  cases  of  which 
a  dreuit  court  may  take  original  cogni- 
zance, the  value  of  the  matter  in  dispute  — 
which  ie  mentioned  in  the  statute  in  ad- 
vance of  any  reference  to  the  nature  of  the 
subject  of  the  action  —  is  as  essential  to 
jurisdiction  as  is  the  nature  of  the  subject 
of  sudi  dispute.  And  yet  the  court  saye 
that  an  objection  that  the  record  from  the 
circuit  court  does  not  show  an  alleffation 
aa  to  value  is  unavailing  here,  even  if  such 
allegation  ought  to  have  been  made.  That 
is  a  new,  and  I  take  leave  to  say,  a  start- 
ling, doctrine.  Must  not  this  court,  upon 
its  own  motion,  decline  to  pass  upon  —  in- 
deed, has  this  court,  strictly  speaking,  juris- 
diction to  consider  and  determine  —  tiie  mer- 
its of  a  case  coming  from  the  circuit  courts 
unless  it  affirmatively  appears  from  the  reo- 
ord  that  the  case  is  one  of  which  that  court 
could  take  cognizance?  Is  not  a  suit  pre- 
sumably without  the  jurisdiction  of  a  cir- 
cuit court,  unless  the  record  shows  it  to  be 
one  of  which  that  court  may  take  cogni- 
zance T  Is  it  of  any  consequence  that  the 
parties  did  not  raise  the  question  of  juris-cft 
diction  in  the  circuit  court?  If  the  record  § 
shows  nothing  more  than  that  the  case^arises* 
under  the  Constitution  and  laws  of  the 
United  States,  and  if  it  does  not  aJSrma- 
tively  appear,  in  some  appropriate  way,  that 
the  value  of  the  matter  in  dispute  is  up  to 
the  required  amount,  has  this  court  jurie- 


1901 


GILES  ▼.  HARRia 


645 


dietlon  to  eoiulder  and  detenniiie  the  merits 
of  the  case? 

Let  us  look  at  some  of  the  adjudged  cases 
upon  the  general  subject  of  the  jurisdiction 
of  the  Federal  courts,  and  see  what  the  duty 
of  this  court  is  when  its  own  jurisdiction 
does  not  affirmatively  appear  from  the  rec- 
ord, or  when  it  does  not  appear  that  the 
circuit  court  had  jurisdiction. 

In  Sixer  v.  Many,  16  How.  103,  14  L.  ed. 
863,  which  was  an  action  for  the  infringe- 
ment of  letters  patent:  "The  sum  taxed 
being  less  than  $2,000,  no  writ  of  error  will 
lie  under  the  act  of  1780.  This  act  gives  no 
jurisdiction  to  thie  court  over  the  judgment 
of  a  circuit  court,  when  the  judgment  is  for 
less  than  that  sum.  .  .  .  The  writ  of  er- 
ror must  therefore  be  dismissed  for  want  of 
jurisdiction."  In  Brown  v.  Shannon,  20 
How.  56,  68,  16  L.  ed.  826,  828,  which  was 
an  action  to  enforce  the  specific  execution 
of  a  contract  in  relation  to  the  use  of  a 
patent  right:  "The  sum  mentioned  in  the 
mil  .  .  .  being  less  than  $2,000,  whatever 
errors  may  be  apparent  in  the  proceedings 
and  decree  of  the  court  below,  we  have  yet 
no  povoer  under  the  act  of  Congress  to  re- 
vise and  correct  them,  and  the  appeal  mtket 
be  dismissed."  In  Richmond  v.  Milwaukee, 
21  How.  80,  82,  16  L.  ed.  72,  which  was  an 
action  to  prohibit  the  conveyance  of  certain 
lots:  "  Tn^re  is  nothing  in  the  allegations 
of  the  parties  or  in  the  evidence  to  show 
that  the  value  of  the  lots  in  question  ex- 
ceeded $2,000,  nor  anything  from  which  it 
can  be  inferred.  The  appeal  must  therefore 
be  dismissed  for  toant  of  jurisdiction  in  this 
court."  In  Pratt  v.  Fitzhugh,  I  Black.  271, 
273, 17  L.  ed.  206,  207,  which  was  a  cause  in 
admiralty:  **  Without  the  fact  of  value  be- 
ing shown  on  the  record,  or  by  evidence  ali- 
undCj  the  court  has  no  jurisdiction."  In 
Walker  v.  United  States,  4  Wall.  103,  164, 
18  L.  ed.  310,  which  was  an  action  on  a  judg- 
ment for  money:  '*  This  court  has  no  appel- 
hue  jurisdiction,  except  such  as  is  defined 
by  Congress.  The  act  of  Congress  limits  this 
jurisdidiion  to  cases  where  the  matter  in 
aispute  exceeds  $2,000.  We  can  no  more 
o  take  jurisdiction  where  the  matter  does  not 
S  exceed  [that  sum]  than  we  can  where  it  is 
*  leesHhan  that  sum.  The  amount  in  contro- 
▼en^  in  the  case  before  us,  ascertained  in 
oonformity  with  the  settled  principles  of  the 
court,  does  not  exceed  $2,000.  We  have, 
therefore,  no  jurisdiction  of  the  writ  of 
error,  and  it  must  be  dismissed."  In  The 
Orace  Girdler,  6  Wall.  441,  sub  nom.  Lock- 
wood  V.  The  Orace  Girdler,  18  L.  ed.  790, 
whidi  was  an  appeal  in  admiralty :  "  While 
it  is  true  that  the  greater  part  of  the  loss 
fell  upon  Lockwood,  as  owner  of  the  Ariel 
and  her  belongings,  there  is  nothing  in  the 
record  which  shows  that  the  damage  sus- 
tained exceeded  $2,000.  And  this  is  essen- 
tial to  jurisdiction,"  In  Ayers  v.  Watson, 
113  U.  S.  595,  598,  28  L.  ed.  1093,  1094,  5 
Sup.  Ct.  Rep.  641,  642,  which  was  an  action 
of  trespass  to  try  title  to  land:  "Diverse 
state  citizenship  of  the  parties,  or  some  other, 
jurisdictional  fact  prescribed  by  the  second 
section,  is  absolutdy  essential,  and  cannot* 


be  waivedj  and  the  want  of  it  will  be  error 
at  anv  stage  of  the  cause,  even  though  as- 
signed by  the  party  at  whose  instance  it 
was  oommitted." 

These  cases  relate  to  the  jurisdiction  ol 
this  court  under  statutes  prescribing  a  cer- 
tain amount  as  essential,  upon  writ  of  error 
or  appeal,  for  the  review  of  judgments  ren- 
dered in  the  circuit  court. 

Looking  now  at  cases  in  which  the  want 
of  jurisdiction  in  the  circuit  court  has  been 
held  to  preclude  this  court  from  going  into 
the  merits  of  the  case  adjudged,  we  find  in 
King  Bridge  Co.  v.  Otoe  County,  120  U.  S. 
226,  30  L.  ed.  624,  7  Sup.  Ct.  Rep.  552, 
which  was  an  action  upon  county  warrants, 
this  language:  "It  does  not  appear  that 
the  circuit  court  had  jurisdiction  of  the  ao- 
tion.  Unless  the  contraiy  appears  affirma- 
tively from  the  record,  the  presumption, 
upon  writ  of  error  or  apjpeal,  is  that  the 
court  below  was  without  jurisdiction."  In 
Metcalf  V.  Watertown,  128  U.  S.  587,  32  L» 
ed.  543,  0  Sup.  CL  Rep.  173,  which  was  an 
action  upon  a  judgment,  and  in  which  case 
the  question  was  whether  an  action  upon  a 
certain  judgment  was  barred  by  limitation, 
this  court  said:  "We  are  not,  however,  at 
liberty  to  express  any  opinion  upon  the  ques- 
tion of  limitation,  if  the  court  whose  judg- 
ment has  been  brought  here  for  review  does 
not  appear,  from  the  record,  to  have  had 
jurisdiction  of  the  case.  And  whether  that 
court  had  or  had  not  jurisdiction  is  a  ques- 
tion which  we  must  examine  and  determine,^ 
0t7e»  if  the  parties  forbear  to  make  it,  or^ 
consent  tliat  the  case  b0*considered  upon  its* 
merits."  In  Chapman  v.  Barney,  129  U.  S. 
677,  681,  32  L  ed.  800,  801,  9  Sup.  Ct.  Rep. 
426,  427,  which  was  an  action  for  trover: 
"We  are  confronted  with  the  question  of 
jurisdiction,  which  although  not  raised  by 
either  party  in  the  court  below  or  in  this 
court,  is  presented  by  the  record,  and,  under 
repeated  decisions  of  this  court,  must  be 
considered."  In  Parker  v.  Ormsby,  141  U. 
S.  83,  35  L.  ed.  655,  11  Sup.  Ct.  Rep.  912; 
"Did  the  court  below  have  jurisdiction  of 
this  case?  If  jurisdiction  did  not  afijrma- 
tively  appear  upon  the  record,  it  was  error 
to  have  rendered  a  decree,  whether  the  ques- 
tion  of  jurisdiction  was  raised  or  not  in  the 
court  below.  In  the  exercise  of  its  power, 
this  court,  of  its  oum  motion,  must  deny  the 
jurisdiction  of  the  courts  of  the  United 
States  in  all  cases  coming  before  it,  upon 
writ  of  error  or  appeal,  where  such  juris- 
diction does  not  affirmatively  appear  in  the 
record  on  which  it  is  called  to  act."  In 
Matiingly  v.  Northwestern  Virginia  R.  Co, 
158  U.  S.  67,  39  L.  ed.  895,  15  Sup.  Ct.  Rep. 
727,  which  was  an  action  to  set  aside  oer* 
tain  conveyances  and  to  foreclose  a  mort- 
gage: "Although  it  does  not  appear  that 
the  question  of  jurisdiction  was  raised  in 
the  court  below  by  any  plea  or  motion,  yet» 
as  the  record  failed  to  affirmatively  show 
jurisdiction,  this  court  must  take  notice  of 
the  defect." 

According  to  the  adjudged  cases,  the  first 
inquiry  which  this  court  should  make  as  to 
any  case  before  it  from  an  inferior  Federal 
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court  is  as  to  its  own  jurisdiction.  If  juris- 
diction does  not  appear  from  the  record,  then 
the  writ  of  error  or  appeal  should  be  dis- 
missed. If  it  is  found  to  have  jurisdiction 
lor  any  purpose,  then  its  next  duty  is  to 
inquire  as  to  the  jurisdiction  of  the  court 
below.  When  the  latter  court  does  not  ap- 
pear upon  the  record  to  have  jurisdiction, 
then  the  duty  of  this  court  is  to  reverse  the 
judgment  and  remand  the  case  to  be  dis- 
missed for  want  of  jurisdiction.  I  say  "  ap- 
pear upon  the  record  to  have  jurisdiction," 
because,  as  we  have  seen,  the  presumption 
is  that  a  cause  is  without  the  jurisdiction 
of  a  Federal  court,  unless  the  contrary  af- 
firmatively appears.  Turner  v.  Ba/nk  of 
North  America,  4  Dall.  8,  1  L.  ed.  718; 
Broicn  v.  Keene,  8  Pet.  115,  8  L.  ed.  886; 
Eo  parU  Smith,  04  U.  S.  455,  24  L.  ed.  165; 
Rcbert8<m  v.  Cease,  97  U.  S.  646,  24  L.  ed. 
1057.  In  Breton  v.  Keene,  Chief  Justios 
Marshall  said:  "The  decisions  of  Uiis 
eioourt  require  that  the  averment  of  jurisdio- 
gtion  shall  be  positive;  that  the  declaration 
•  shall  state  expressly  the  fact  on  whioll*juris- 
diction  depends.     It  is  not  sufficient  that 

erisdiction  may  be  inferred  axgumentative- 
from  its  averments." 

To  these  cases  I  will  add  that  of  If  ans- 
field,  0.  A  L.  M.  R.  Co.  v.  Swan,  111  U.  S. 
870,  382,  28  L.  ed.  462,  463,  4  Sup.  Ct.  Rep. 
510,  511,  in  which  this  court  said:  *'It  is 
true  that  the  plaintiffs  below,  against  whose 
€l>jection  the  error  was  committed,  do  not 
complain  of  being  prejudiced  by  it;  and  it 
seems  to  be  an  anomaly  and  a  hardship 
that  the  party  at  whose  instance  it  was  com- 
mitted should  be  permitted  to  derive  an  ad- 
vantage from  it;  but  the  rule  springing  from 
the  nature  and  limits  of  the  judicial  power 
of  the  United  States  is  inflexible  and  with- 
out exception,  which  requires  this  court,  of 
its  own  motion,  to  deny  its  own  jurisdic- 
tion, and,  in  the  exercise  of  its  appellate 
power,  that  of  all  other  courts  of  the  United 
States,  in  all  cases  where  such  jurisdiction 
does  not  affirmatively  appear  in  the  record 
on  whiiA,  in  the  exercise  of  that  power,  it 
is  called  to  act.  On  every  writ  of  error  or 
appeal,  the  first  and  fundamental  question 
Is  that  of  jurisdiction,  first  of  this  court, 
and  then  of  the  court  from  which  the  rec- 
ord  comes.  This  question  the  court  is  bound 
to  ask  and  answer  for  itself,  even  when  not 
otherwise  suggested,  and  without  respect  to 
the  relation  of  the  parties  to  it." 

In  the  above  case  of  Holt  v.  Indiana  Mfg. 
Co.  which  involved  a  question  oi  the  juris- 
diction of  the  circuit  court,  this  court  said: 
**  In  this,  as  in  all  cases,  if  it  appears  that 
the  circuit  court  had  no  jurisdiction,  it  is 
the  duty  of  this  court  to  so  declare,  and 
enter  judgment  accordingly." 

These  principles  have  been  expressly  af- 
firmed by  this  court  in  many  other  cases. 
And  yet,  according  to  the  opinion  in  this 
case,  if  objection  is  not  made  in  the  circuit 
court  to  its  jurisdiction,  it  will  be  unavail- 
ing to  raise  that  question  in  this  court,  and 
we  may  proceed  to  determine  the  merits  of 
the  case.  Such  a  d<M;trine,  I  repeat,  is  a 
new  departure.    Tlie  i-ourt,  in  effect,  says. 


that  although  it  may  know  that  ths  leoord 
fails  to  show  a  case  within  the  original  cog* 
nizance  of  the  circuit  court,  it  may  dose  its 
eyes  to  that  fact,  and  review  the  case  on  its 
merita    In  view  of  the  adjudged  cases,  I 
cannot  agree  that  the  failure  of  parties  to 
raise  a  question  of  jurisdiction  will  relieve  ^ 
this  court  of  its  duiy  to  raiss  it  upon  itsS 
own  motion*    Tba^contrary  view  cannot  be? 
justified.    This  court  may  not  assume  juris- 
diction to  do  that  which  it  has  no  authority 
to  do. 

It  will  be  appropriate  to  observe  that  the 
circuit  court  m  effect  propounds  the  ques- 
tion whether  it  had  jurisdiction  of  this  case 
upon  the  record  before  it.  That  question 
necessarily  involves  the  inquiry  whether 
subd.  16  of  S  620  and  S  1070  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1001,  pp.  506 
and  12C2)  were  repealed  by  later  acts.  But 
that  point  is  left  undecided,  the  court  only 
assuming  that  those  statutoiy  provisions  are 
still  in  force,  but  does  not  say  whether  the 
suit  could  be  maintained  under  those  seo* 
tions  or  under  eitlier  of  them  without  allegap 
tion  or  proof  as  to  the  value  of  the  matter 
in  dispute.  Nor  does  the  court  distinctly 
adjudge  whether  the  case  is  embraced  by  the 
act  of  1887-88;  but  simply  tissuming  that 
the  allegation  of  value  should  have  been 
made  in  the  bill,  it  proceeds  to  consider  the 
case  upon  its  merits.  The  question  of  the 
jurisdiction  of  the  circuit  court  under  the 
acts  of  Congress,  the  one  certified,  is  thus 
left  in  the  air,  and  the  case  is  examined  and 
disposed  of  upon  its  merits  just  as  if  juris- 
diction of  the  circuit  court  appeared  upon 
the  record.  There  is  no  claim  that  the  es- 
sential fact  of  value  appears  anywhere  in 
the  record,  either  in  the  bill  or  otherwise. 
Consequently,  as  already  said,  this  court  is 
without  power  to  consider  the  merita 

The  court  says  that  the  plaintiff  had  the 
right  to  appeal  directly  to  this  court  under 
S  5  of  the  act  of  1801,  and  that  the  certifi- 
cate was  unnecessary  to  found  the  jurisdio- 
tion  of  this  court  and  could  not  narrow  it^ 
But  it  does  not  follow  that  this  court  can 
review  the  merits  of  the  case,  if  the  circuit 
court  does  not  appear  to  have  had  jurisdie- 
tion  to  determine  the  rights  of  the  parties. 

My  views  may  be  summed  up  as  follows: 
1.  This  case  is  embraced  by  that  clause  of 
the  act  of  1887-88  which  provides  that  the 
circuit  court  shall  have  original  cognizance 
''of  all  suits  of  a  civil  nature,  where  the 
matter  in  dispute  exceeds,  exclusive  of  inter- 
est and  costs,  the  sum  or  value  of  $2,000, 
and  arising  under  the  Constitution  or  laws 
of  the  United  States."  2.  That  the  sum  or 
value  of  the  matter  in  dispute  in  such  cases 
is  jurisdictional  under  the  statute.  3.J 
That,  as  it  did  not  appear  from  the  record,  S 
in  any  way,  that  the  mattei*  in  dispute  ex-* 
ceeded  in  value  the  jurisdictional  amount, 
the  circuit  court  could  not  take  cognizance 
of  the  case  or  dispose  of  it  upon  its  merits. 
4.  That  least  of  all  does  this  court  have  ju- 
risdiction to  determine  the  merits  of  this 
case.  5.  That  when  a  case  comes  here  upon 
a  certificate  as  to  the  jurisdiction  of  a  cir- 
cuit court,  this  court  may  not  forbear  to  de- 
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eide  thai  question,  and  determine  the  merits 
of  the  case  upon  a  record  which  does  not 
show  jurisdiction  in  the  dnmit  court. 

As  these  are  my  views  as  to  the  jurisdic- 
tion of  this  court,  u^n  this  record,  I  will 
not  formulate  and  discuss  my  yiews  upon 
the  merits  of  this  case.  But  to  avoid  mis- 
apprehension, I  may  add  that  my  conviction 
is  that  upon  the  facts  alleged  in  the  bill  ( if 
the  recora  showed  a  sufficient  value  of  the 
matter  in  dispute),  the  plaintiff  is  entitled 
to  relief  in  respect  of  his  right  to  be  regis- 
tered as  a  voter.  I  agree  with  Mr.  Justice 
Brewer  that  it  is  competent  for  the  courts  to 
Jggive  relief  in  such  cases  as  this. 

*  *  Mr.  Justice  Brctwer  dissenting: 

I  am  unable  to  concur  in  either  the  opin- 
ion or  judgment  in  this  case.  The  single 
?uestion  is  whether  the  circuit  court  of  the 
Inited  States  had  jurisdiction.  Accepting 
the  statement  of  facts  in  the  opinion  of  the 
majority  as  sufficiently  full,  it  anpears  that 
the  plaintiff  was  entitled  to  a  place  on  the 

Sermanent  registry  and  was  denied  it  by  the 
efendants,  the  board  of  registrars  in  the 
county  in  which  he  lived.  So  one  was  al- 
lowed to  vote  who  was  not  registered.  He 
desired  to  vote  at  the  coming  election  for 
representative  in  Congress.  He  was  de- 
prived of  that  right  by  the  action  of  the  de- 
fendants. Has  the  circuit  court  jurisdietion 
to  redress  such  wrong?  It  is  conceded  that, 
because  of  the  permanence  of  the  registry, 
the  appeal  cannot  be  dismissed  under  MiUs 
V.  Green,  159  U.  S.  651,  40  L.  ed.  293,  16 
Sup.  Ct  Rep.  182,  for,  if  registered  on  the 
permanent  registry,  the  plaintiff  can  vote  at 

A  all  future  elections. 

$     Whether  the  plaintiff's  remedy  was  at  law 

*  or  in  equity^oannot  be  con^dered  on  this  ap- 
peal. It  was  so  decided  in  Stniih  v.  Mo' 
Kay,  161  U.  6.  855,  40  L.  ed.  731,  16  Sup. 
Ct.  Rep.  490,  the  authority  of  which  is  not  in 
terms  denied  in  the  opinion  of  the  majority, 
although,  by  the  decision,  it  is  practically 
disregarded.  The  certificate  of  the  trial 
ju<^;e  stated  that  "the  only  question  consid- 
ered and  decided  by  the  court  in  dismissing 
the  bill  of  complaint  was  whether,  upon  the 
bill  and  demurrer  thereto,  a  case  is  present- 
ed of  which  this  court  has  jurisdiction  under 
the  Constitution  or  laws  of  the  United 
States." 

The  act  of  Congress  authorizing  appeals 
directly  from  the  circuit  courts  to  this  court 
(26  Stat,  at  L.  827,  chap.  517,  U.  S.  Comp. 
Stat.  1901,  p.  549)  provides  that: 

"In  any  case  in  which  the  jurisdiction  of 
the  court  is  in  issue ;  in  such  cases  the  ques- 
tion of  jurisdiction  alone  shall  be  certified  to 
the  Supreme  Court  from  the  court  below  for 
decision." 

In  Smith  V.  McKay  we  said  (p.  368,  L.  ed. 
p.  732,  Sup.  Ct.  Rep.  492) : 

"When  the  requisite  citizenship  of  the 
parties  appears,  and  the  subject-matter  is 
such  that  the  circuit  court  is  competent  to 
deal  with  it,  the  jurisdiction  of  that  court 
attaches,  and  whether  the  court  should 
sustain  the  complainant's  prayer  for  equitr 
able  relief,  or  should  dismiss  the  bill  with 


leave  to  bring  an  action  at  law,  either  would 
be  a  valid  exercise  of  jurisdiction.  If  anv 
error  were  committed  in  the  exercise  of  such 
jurisdiction,  it  could  only  be  remedied  by  an 
appeal  to  the  circuit  court  of  appeals." 

See  also  Tucker  v.  McKay,  164  U.  S.  701,41 
L.  ed.  1180,  17  Sup.  Ct.  Rep.  lOOl ;  Murpky 
V.  Colorado  Paving  Co,  160  U.  S.  719,  41  L. 
ed.  1188,  17  Sup.  Ct  Rep.  997;  Shepard  v. 
Adorns,  168  U.  S.  618,  622,  42  L.  ed.  602,  18 
Sup.  Ct.  Rep.  214 ;  Building  d  Loan  Aaso.  v. 
Price,  169  U.  S.  45,  42  L.  ed.  655,  18  Sup. 
Ct.  Rep.  251,  in  which  we  said: 

"The  complainant  appealed  to  this  court, 
which  appeal  was  allowed  and  granted  solely 
upon  the  question  of  the  jurisdiction  ol  the 
circuit  court,  and  that  question  alone  has 
been  certified.  Whether  the  bill  shows  facts 
sufficient  to  invoke  the  consideration  of  a 
court  of  equity  is  not  such  a  question  of  ju- 
risdiction as  is  referred  to  in  the  judiciary 
act  of  March  3,  1801,  chap.  517,  and  we  have 
therefore  no  concern  with  that  question." 
Blythe  Co.  v.  Blyihe,  172  U.  S.  644,  43  L. 
ed.  1183,  19  Sup.  Ct.  Rep.  873;  Blythe  v. 
Hinckley,  173  U.  S.  601,  506,  43  L.  ed.  783, 
785,  19  Sup.  Ct.  Rep.  497,  499,  from  which  I 
quote:  "Appeals  or  writs  of  error  may  bee 
taken  directly  from  the  circuit  courts  to  this) 
court^ln  cases  in  which  the  jurisdiction  of* 
those  courts  is  in  issue,  that  is,  their  juris- 
diction as  Federal  courts,  the  question  alone 
of  jurisdiction  being  certified  to  this  court. 
The  circuit  court  held  that  the  remedv  was 
at  law,  and  not  in  equity.  That  conclusion 
was  not  a  decision  that  the  circuit  court  had 
no  jurisdiction  as  a  court  of  the  United 
States." 

A  still  more  significant  ease  is  Huntington 
V.  Laidley,  176  U.  S.  668,  44  L.  ed.  630,  20 
Sup.  Ct.  Rep.  526.  In  that  case  proceedings 
liad  been  had  in  the  courts  of  the  state  re- 
sulting in  a  final  determination  of  the  con- 
troversy. Subsequently  this  action  was  com- 
menced in  the  Federal  court,  and  the  final 
decision  of  the  state  courts  was  pleaded  as 
res  judicata.  The  circuit  court  dismissed 
the  suit  for  want  of  jurisdiction,  and  certi- 
fied the  question  to  this  court.  I  thought  it 
was  sacrificing  substance  to  form  to  reverse 
the  judgment  of  dismissal  when  it  was  ap- 
parent tiiat  the  controversy  had  been  settled 
by  the  decisions  in  the  state  court,  and, 
therefore,  oould  not  rightfully  be  relitigated 
in  the  Federal  court.  But  this  court  held 
that  the  only  question  to  be  considered  was 
that  of  jurisdiction,  saying  (p.  679,  L.  ed. 
p.  635,  Sup.  Ct.  Rep.  p.  530) : 

"Under  the  circumstances  of  this  case,  the 
question  whether  the  proceedings  in  any  or 
all  of  the  suits,  at  law  or  in  equity,  in  the 
state  court,  afforded  a  defense— either  hj 
way  of  ree  judicata,  or  because  of  any  con- 
trol acquired  by  the  state  court  over  the  sub- 
ject-matter—to this  bill  in  the  circuit  court 
of  the  United  States,  was  not  a  question  af- 
fecting the  jurisdiction  of  that  court,  but 
was  a  question  affecting  the  merits  of  the 
cause,  and,  as  such,  to  be  tried  and  deter- 
mined by  tiiat  court  in  the  exercise  of  its  ju- 
risdiction. The  circuit  court  of  the  United 
States  cannot,  by  treating  a  question  ot  i 
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its  as  a  question  of  jurisdiction,  enable  this 
court,  upon  a  direct  appeal  on  the  question 
of  jurisdiction  only,  to  decide  the  question  of 
merits,  except  in  so  far  as  it  bears  upon  the 
question  whether  the  court  below  had  or  had 
not  jurisdiction  of  the  case.  In  any  aspect 
of  the  case,  the  decree  of  the  circuit  court  of 
the  United  States,  dismissing  the  suit  for 
want  of  jurisdiction,  must  be  reversed,  and 
the  cause  remanded  to  that  court  for  further 
proceedings  therein." 
r4  Although  the  statute  and  these  decisions 
^thus  expressly  limit  the  range  of  inquiry  on 
•  a  certificate  of  jurisdiction  to  the  •question 
of  jurisdiction,  it  is  held  that  because  there 
is  a  constitutional  question  shown  in  the 
pleadings,  the  certificate  may  be  ignored  and 
the  entire  case  presented  to  this  court  for 
consideration.  In  other  words,  although  the 
plaintilT,  by  his  method  of  appeal,  following 
the  provisions  of  the  statute,  limited  the  in- 
quiry to  the  matter  of  jurisdiction,  this 
court  will  ignore  such  limit  and  treat  the 
case  as  coming  here  on  a  general  appeal, 
which  he  did  not  take.  'Diis  conclusion 
seems  to  me  to  practically  destroy  the  stat- 
ute and  overrule  the  prior  decisions,  for  the 
jurisdiction  of  Federal  courts  primarily 
rests  on  the  Constitution  of  the  United 
States,  and  the  extent  of  their  jurisdiction  is 
determined  by  its  provisions.  Hence,  every 
case  coming  up  on  a  certificate  of  jurisdic- 
tion may  be  held  to  present  a  constitutional 
question,  and  be  open  for  full  inquiry  in  re- 
spect to  all  matters  involved. 

Neither  can  I  assent  to  the  proposition 
that  the  case  presented  by  the  plaintiff's  bill 
is  not  strictly  a  legal  one  and  entitling  a 

Sirty  to  a  judicial  hearing  and  decision, 
e  alleges  that  he  is  a  citizen  of  Alabama, 
entitled  to  vote;  that  he  desired  to  vote  at 
an  election  for  representative  in  Congress; 
that  without  registration  he  could  not  vote, 
and  that  registration  was  wrongfully  denied 
him  by  the  defendants.  That  many  others 
were  similarly  treated  does  not  destroy  his 
rights  or  deprive  him  of  relief  in  the  courts. 
That  such  relief  will  be  given  has  been  again 
and  again  affirmed  in  both  national  and  state 
courts. 

That  the  United  States  circuit  court  has 
jurisdiction  of  an  action  like  this  seems  to 
me  to  result  inevitably  from  prior  decisions 
of  this  court.  Without  stopping  to  notice 
in  detail  the  cases  of  Ea  parte  Siehold,  100 
U.  S.  371,  25  L.  ed.  717;  Eof  parte  Yar- 
hrough,  110  U.  S.  651,  28  L.  ed.  274,  4  Sup. 
Ct.  Rep.  162,  and  Re  Coy,  127  U.  S.  731,  32 
L.  ed.  274,  8  Sup.  Ct.  Rep.  1263,  in  which  the 
general  jurisdiction  of  Federal  courts  over 
matters  involved  in  the  election  of  national 
officers  is  affirmed^  I  refer  to  two  recent 
cases  which  bear  directly  upon  the  present 
question:  Wiley  v.  Sinkler,  179  U.  S.  68, 
45  L.  ed.  84,  21  Sup.  Ct.  Rep.  17,  was  an  ac- 
tion brought  in  tne  circuit  court  of  the 
United  SU.tes  by  the  plaintiff  to  recover 
damages  of  an  election  board  for  wilfully  re- 
jecting his  vote  for  a  member  of  the  House 
of  Representatives.  We  held  that  the  couri^ 
had  jurisdiction,  and  said  (p.  64,  L.  ed.  p. 
88,  Sup.  Ct  Rep.  p.  20) : 
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''This  action  is  brought  against  election* 
officers  to  recover  damages  for  their  rejec- 
tion of  the  plaintiff's  vote  for  a  member  of 
the  House  of  Representatives  of  the  United 
States.  The  complaint,  by  alleging  that  the 
plaintiff  was  at  the  time,  under  the  Consti- 
tution and  laws  of  the  state  of  South  Caro- 
lina and  the  Constitution  and  laws  of  the 
United  States,  a  duly  qualified  elector  of  the 
state,  shows  that  the  action  is  brought  un- 
der the  Constitution  and  laws  of  the  United 
States.  The  damages  are  laid  at  the  sum  of 
$2,600.  What  amount  of  damages  the  plain- 
tiff shall  recover  in  such  an  action  is  pecul- 
iarly appropriate  for  the  determination  of  a 
jury,  and  no  opinion  of  the  court  upon  that 
subject  can  justify  it  in  holding  that  the 
amount  in  controversy  was  insufficient  to 
support  the  jurisdiction  of  the  circuit  court 
Barry  v.  Edmunds,  116  U.  S.  550,  29  L.  ed. 
729,  6  Sup.  Ct.  Rep.  501 ;  Soott  v.  Donald, 
165  U.  S.  58,  89,  41  L.  ed.  632,  638,  17  Sup. 
Ct.  Rep.  266;  Vance  v.  W.  A.  Ywnderoook 
Co.  170  U.  S.  468,  472,  42  L.  ed.  1111,  1113, 
18  Sup.  Ct.  Rep.  646;  Tiforth  American 
Transp,  d  Trading  Co.  v.  Morrison,  178  U. 
S.  262,  207,  44  L.  ed.  1061,  20  Sup.  Ct.  Rep. 
869.  The  circuit  court,  therefore,  clearly 
had  jurisdiction  of  this  action,  and  we  are 
brought  to  the  consideration  of  the  other 
objections  presented  by  the  demurrer  to  the 
complaint.' 

Again,  in  Stoafford  v,  Templeton,  186  U. 
S.  487,  46  L.  ed.  1005,  22  Sup.  Ct  Rep.  783, 
which,  like  the  former  case,  was  one  brought 
in  the  circuit  court  of  the  United  States  to 
recover  damages  for  the  alleged  wrongful  re- 
fusal by  the  defendants,  as  election  officers, 
to  permit  the  plaintiff  to  vote  at  a  national 
election  for  a  member  of  the  House  of  Rep- 
resentatives, it  was  held  that  the  court  had 
jurisdiction.  Here,  too,  we  said,  after  re- 
ferring to  Wiley  v.  Sinkler  (p.  492,  L.  ed« 
p.  1007,  Sup.  Ct  Rep.  p.  785) : 

"It  is  manifest  from  the  context  of  the 
opinion  in  the  case  just  referred  to  that  the 
conclusion  that  the  cause  was  one  arising 
under  the  Constitution  of  the  United  States 
was  predicated  on  the  conception  that  the 
action  sought  the  vindication  or  protection 
of  the  right  to  vote  for  a  member  of  Con- 
gress,— a  right,  as  declared  in  Ex  parte  Yar- 
hrough,  110  U.  S.  665,  664,  28  L.  ed.  275, 
278,  4  Sup.  Ct.  Rep.  162,  'fundamentally 
based  upon  the  Constitution  of  the  Uxited 
States,  which  created  the  office  of  member  of 
Congress,  and  declared  that  it  should  be 
elective,  and  pointed  out  the  means  of  ascer- 
taining who  should  be  electors.'  That  is  to 
say,  the  ruling  was  that  the  case  was  equally 
one  arising  under  the  Constitution  or  iaws^ 
of  the  United  States,  whether  the  illegal  actp 
complained  *of  arose  from  a  charged  viola-* 
tion  of  some  specific  provision  of  the  Consti- 
tution or  laws  of  the  United  States,  or  from 
the  violation  of  a  state  law  which  affected 
the  exercise  of  the  right  to  vote  for  a  mem- 
ber of  Congress,  since  the  Constitution  of 
the  United  States  had  adopted,  as  the  quali- 
fications of  electors  for  members  of  Congress, 
those  prescribed  by  the  state  for  electors  of 
the  most  numerous  branch  of  the  legislatwrs 
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of  the  state.  It  results  from  what  has  just 
been  said  that  the  court  erred  in  dismissing 
the  action  for  want  of  jurisdiction,  since  the 
right  which  it  was  claimed  had  been  unlaw- 
fiSly  invaded  was  one  in  the  very  nature  of 
things  arising  under  the  Constitution  and 
laws  of  the  United  States,  and  that  this  in- 
hered in  the  very  substance  of  the  claim. 
It  is  obvious  from  an  inspection  of  the  cer- 
tificate that  the  court,  m  dismissing  for 
want  of  jurisdiction,  was  controlled  by  what 
it  deemed  to  be  the  want  of  merit  in  the 
averments  which  were  made  in  the  com- 
plaint as  to  the  violation  of  the  Federal 
right.  But,  as  the  very  nature  of  the  con- 
troversy was  Federal,  and,  therefore,  juris- 
diction existed,  whilst  the  opinion  of  the 
court  as  to  the  want  of  merit  in  the  cause  of 
action  might  have  furnished  ground  for  dis- 
missing for  that  reason,  it  afforded  no  suffi- 
cient ground  for  deciding  that  the  action 
was  not  one  arising  under  the  CJonstitution 
and  laws  of  the  United  States.'' 

It  seems  to  me  nothing  need  be  added  to 
these  decisions,  and,  unless  they  are  to  be 
considered  as  overruled,  they  are  decisive  of 
this  case. 

Ifr.  Justice  Browa  also  dissents. 


(189  U.  8.  78) 
HENRT  J.  JAQUITH,  Trustee,  Appt, 

V. 

O.  EIDWIN  ALDEN. 

Bankruptcy — preferences  hy  payment  a    for 
goods  sold  after  insolvency. 

Payments  by  the  vendees  on  a  rnnnlDg  account 
for  goods  which  were  sold  and  delivered  after 
they  had  become  insolvent,  when  received  by 
the  vendor  In  the  legnlar  course  of  boslness 
and  without  idea  or  Intention  on  his  part  of 
obtaining  a  preference  thereby,  are  not,  though 
made  within  four  months  before  the  petition 
In  bankruptcy  was  filed  for  such  vendees,  pref* 
erenoes  within  the  meaning  of  the  bankruptcy 
act  of  1898,  i  60  (30  Stat  at  L.  662,  chap. 
541«  U.  S.  Comp.  Stat.  1901,  p.  8446),  which 
must  be  surrendered,  under  |  ^Ig,  before  the 
vendor's  claim  for  the  balance  due  can  be  al- 
lowed. 

[No.  616.] 

Submitted  January  12, 1909.    Bedded  April 
27, 1903. 

APPEAL  from  the  United  States  Cireuit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  judgment  which  affirmed  a  de- 
cree of  the  District  Court  for  the  District  of 
Massachusetts  reversing  a  judgment  of  a 
referee  who  had  disallowed  a  claim  in  bank- 
Tupt<7  unless  certain  pavments  were  surren- 
dered as  preferences,  SLDa  allowing  the  daim. 
A/fSfwied. 
See  eame  case  below,  118  Fed.  270. 

Statement  by  Mr.  Chief  Justice  Fuller  t 
P.  N.  Woodward  et  al,  filed  their  petition 
In  bankruptcy^  and  were  adjudicated  bank- 


rupts November  26,  1901.    They  had  become 
insolvent  August  15,  and  on  that  day  were 
not  indebted  to  G.  Edwin  Alden,  who  after- 
wards, in  ignorance  of  the  insolvency,  made 
sales  to  Woodward  et  al,,  and  reeeiv^  P^X"^ 
mcnts  from  them  therefor  in  the  regular  ^ 
course  of  busine88»*aiid  without  any  idea  or  * 
intention  on  the  part  of  Alden  of  obtaining 
a  preference  thereoy,  the  sales  and  paymente 
being  as  follows: 


Sales. 
Aug.  17,  1901.  Rubber  . 

28        **  "       . , 

Sept.  30,'      •*  *'       !! 

Oct.    18,      «  •*       ., 

Oct.    18,      "      Cartage  , 


$289  46 

657  89 

644  28 

535  99 

50 


31,      "      Asbestine 10  40 

Payments, 
Sept.    4,    1901.     Payment   of   bill 

Aug.  17 $289  46 

Sept.  28,   1901.     Payment  of  bill 

Aug.  28 657  89 

Oct.    29,    1901.    Payment   of    bill 
Sept.  30 644  28 

The  merchandise  sold  Woodward  et  al, 
was  manufactured  by  them,  and  the  result 
of  the  transactions  was  to  increase  their  es- 
tate in  value.  Alden  petitioned  to  be  al- 
lowed to  prove  his  claim  of  $546.89. 

The  referee  disallowed  the  claim  unless  at 
least  the  amount  of  $633.88  was  surrendered 
to  the  estate.  The  district  judge  reversed 
the  judgment  of  the  referee  and  allowed  the 
claim,  and  the  decree  of  the  district  court 
was  affirmed  by  the  circuit  court  of  appeals 
(118  Fed.  270)  on  the  authority  of  Dtokson 
V.  Wyman,  55  L.  R.  A.  849,  49  C.  C.  A.  674, 
111  Fed.  726.  Thereupon  an  appeal  to  this 
court  was  allowed  and  a  certifi(»te  granted 
under  |  25,  h,  2. 

Jf  r.  Harry  J.  Jaqnltli  in  propria  pet' 
sona  for  appellant. 

Mesers,  Euseae  M.  Joliasoii,  Arthur  !*• 
Johnson,  and  Alowso  R,  Weed  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  facts  found  established  that  on  Au-g 
gust  15  the  aggregate«of  the  property  of  the» 
bankrupts  was  not,  at  a  fair  valuation,  suffi- 
cient in  amount  to  pay  their  dehts,  but  that 
Alden  was  ignorant  of  this,  and,  in  good 
faith  and  in  the  regular  course  of  business, 
sold  material  to  the  bankrupts,  and  received 
payment  therefor  several  times  between  Au- 
gust 15  and  November  26,  when  the  petition 
was  filed,  on  which  day  the  amount  of  $546.- 
89  for  material  delivered  shortly  before  had 
not  been  paid.  All  the  material  so  sold  to 
them  was  maliufactured  by  the  bankrupts, 
and  increased  their  estate  in  value. 

The  question  is  whether  the  payments 
made  to  Alden  (or  either  of  them)  were 
preferences  within  S  60  of  the  bankruptgr 
act  of  1898  [30  Stat  at  L.  562,  chap.  541,  U. 
S.  Comp.  Stat  1901,  p.  3445],  which  must  be 
surrendered,  under  |  67g,  before  his  daim 
could  be  allowed. 
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Provisions  of  the  act  bearing  on  the  sub- 

JJect  are  given  below.f 

•  •In  Pirie  v.  Chicago  Title  A  T.  Co.  182  U. 
8.  438,  45  L.  ed.  1171,  21  Sup.  Ct  Rep.  006, 
the  circuit  court  of  appeals  for  the  seventii 
circuit  had  affirmed  an  order  of  the  district 
court  for  the  northern  district  of  Illinois,  re- 
jecting a  claim  of  Carson,  Pirie,  &  Company 
against  the  estate  of  Frank  Brothers,  bank- 
rupts, and  the  case  was  then  brought  to  this 
court  on  findings  of  fact  and  conclusions  of 
law  of  the  circuit  court  of  appeals,  made 
and  filed  "pursuant  to  the  requirements  of 
subdivision  3,  rule  36  of  General  Orders  in 
Bankruptcy."  The  first  three  of  the  find- 
ings were  as  follows: 

•  "First.  That  on  February  11,  1899,  Au- 
gust Frank,  Joseph  Frank,  and  Louis  Frank, 
trading  as  Frank  Brothers,  were  duly  ad- 
judged bankrupts. 

'^Second.  That  for  a  long  time  prior  there- 
to appellants  carried  on  dealings  with  the 
«aid  bankrupt  firm,  said  dealings  consisting 
of  a  sale  by  said  appellants  to  said  Frank 
Brothers  of  goods,  wares,  and  merchandise 
amounting  to  the  total  sum  of  $4,403.77. 

oS     "Third.  That  said  appellants,  in  the  regu- 

*  lax  and  ordinary  ^course  of  business,  and 
within  four  months  prior  to  the  adjudica- 
tion in  bankruptcy  herein,  did  collect  and 
receive  from  said  bankrupts  as  partial  pay- 
ment of  said  account  for  such  goods,  wares, 
and  merchandise  so  sold  and  delivered  to 
said  Frank  Brothers,  the  sum  of  $1,336.79, 
leaving  a  balance  due,  owing  and  unpaid, 
amounting  to  $3,093.08." 

It  was  further  found  that,  at  the  time  this 
payment  was  made,  Frank  Brothers  were 


hopelessly  insolvent,  to  their  knowledge ;  but 
that  Carson,  Pirie,  &  Company  had  no 
knowledge  of  such  insolvency,  nor  had  rea- 
sonable cause  to  believe  that  it  existed ;  nor 
did  they  have  reasonable  cause  to  believe 
that  the  bankrupts,  by  the  payment,  intend- 
ed thereby  to  |^ve  a  preference;  and  that 
they  had  refused  to  surrender  to  the  trustee 
the  amount  of  the  payment  made  to  them  by 
the  bankrupts,  as  a  condition  of  the  allow- 
ance of  their  claim.  Upon  the  facts  the  cir- 
cuit court  of  appeals  concluded,  as  matter  of 
law,  that  the  payment  made  "at  the  time 
and  in  the  manner  above  shown"  constituted 
a  preference ;  and  that,  by  reason  of  the  fail- 
ure and  refusal  of  Carson,  Pirie,  &  Company 
to  surrender  the  preference,  they  were  not 
entitled  to  prove  their  claim. 

The  judgment  below  was  affirmed  by  this 
court,  and  it  was  held  that  a  payment  of 
money  was  a  transfer  of  property,  and  when 
made  on  an  antecedent  debt  by  an  insolvent 
was  a  preference  within  8  60a,  although  the 
creditor  was  ignorant  of  the  insolvency,  and 
had  no  reasonable  cause  to  believe  that  a 
preference  was  intended.  The  estate  of  the 
insolvent,  as  it  existed  at  the  date  of  the  in- 
solvency, was  diminished  by  the  payment, 
and  the  creditor  who  received  it  was  enabled 
to  obtain  a  greater  percentage  of  his  debt 
than  any  other  of  the  creditors  of  the  same 
clasa 

In  the  present  case  all  the  rubber  was  sold 
and  delivered  after  the  bankrupts'  property 
had  actually  become  insufficient  to  pay  their 
debts,  and  their  estate  was  increased  in  val« 
ue  thereby  to  an  amount  in  excess  of  the 
payments  made.    The  account  was  a  run- 


t*'8ec.  la.  The  words  and  phrases  used  In 
this  act  and  In  proceedings  pnrsaant  hereto  shall, 
onless  the  same  be  Inconsistent  with  the  con- 
text, be  construed  as  follows:  ...  (9) 
'creditor'  shall  include  anyone  who  owns  a  de- 
mand or  claim  provahle  in  bankruptcy,  and 
may  include  his  duly  authorised  agent,  attor- 
ney, or  proxy;  (10)  'date  of  bankruptcy,*  or 
time  of  bankruptcy/  or  'commencement  of  pro- 
ceedings,' or  'bankruptcy/  with  reference  to 
time,  shall  mean  the  date  when  the  petition 
was  filed ;  (11)  'debt*  shall  include  any  debt,  de- 
mand, or  claim  provable  in  bankruptcy ;  .  .  . 
(15)  a  person  shall  be  deemed  insolvent  within 
the  provisions  of  this  act  whenever  the  aggre- 
gate of  his  property,  exclusive  of  any  property 
which  he  may  have  conveyed,  transferred,  con- 
cealed, or  removed,  or  permitted  to  be  concealed 
or  removed,  with  Intent  to  defraud,  hinder,  or 
delay  his  creditora  shall  not,  at  a  fair  valua- 
tion, be  sufficient  in  amount  to  pay  his  debta*' 

"Sec.  So.  Acts  of  bankruptcy  by  a  person 
shall  cooFlst  of  his  having  (1)  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted  to 
be  concealed  or  removed,  any  part  of  his  prop- 
erty with  intent  to  hinder,  delay,  or  defraud  hia 
creditors,  or  any  of  them ;  or  (2)  transferred, 
while  insolvent,  any  portion  of  his  property  to 
one  or  more  of  his  creditors  with  Intent  to  pre- 
fer such  creditors  over  his  other  creditors;  or 
<3)  snflPered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  legal 
l>roceedings,  and  not  having,  at  least  five  days 
before  a  sale  or  final  disposition  of  any  prop- 
erty affected  by  such  preference,  vacated  or  dis- 
charged such  preference;  or  (4)  made  a  gen- 
eral assignment  for  the  benefit  of  his  creditors ; 
or  (5)  admitted  In  writing  his  inability  to  pay 


his  debts  and  his  willingness  to  be  adjudged  a 
bankrupt  on  that  ground." 

"Sec.  60a^  A  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he  has 
procured  or  suffered  a  judgment  to  be  entered 
against  himself  in  favor  of  any  person,  or  made 
a  transfer  of  any  of  his  property,  and  the  effect 
of  the  enforcement  of  such  judgment  or  trans- 
fer will  be  to  enable  any  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  clasa 

"b.  If  a  bankrupt  shall  have  given  a  prefei^ 
ence  within  four  months  before  the  filing  of  a 
petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  and  the  person  receiv- 
ing it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  canst 
to  believe  that  it  was  intended  thereby  to  give 
a  preference,  it  shall  be  voidable  by  the  trustee, 
and  he  may  recover  the  property,  or  Ito  valns 
from  such  x>erson. 

"0.  If  a  creditor  has  been  preferred,  and 
afterwards,  in  good  faith,  gives  the  debtor 
further  credit,  without  security  of  any  kind,  for 
property  which  becomes  a  part  of  the  debtor^s 
estates,  the  amount  of  such  new  credit  remain- 
ing unpaid  at  the  time  of  the  adjudication  In 
bankruptcy  may  t>e  set  off  against  the  amount 
which  would  otherwise  be  recoverable  from 
him.** 

"Sec  BTii.  The  claims  of  creditors  who  have 
received  preferences  shall  not  be  allowed  onless 
such  creditors  shall  surrender  their  preferences." 

"Sec.  68a.  In  all  cases  of  mutoal  debto  or 
mutual  credito  between  the  estate  <tf  a  bank- 
rupt and  a  creditor,  the  account  shall  be  stated 
and  one  debt  sliall  be  set  off  against  the  othea 
and  the  balance  only  shall  be  allowed  or  paid.** 
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niag  aoeottxit,  and  the  effect  of  the  paTments 
WEb  to  keep  it  alire  bj  the  eztensioii  of  new 
creditfl,  with  the  net  result  of  a  nin  to  the 
M  estate  of  $546.89^  and  a  loss  to  the  seller  of 
f  that  amount,  less  such  dividends  as  the  es- 
tate mighi^pay.  In  these  circumstances  the 
payments  were  no  more  preferences  than  if 
the  purehases  had  been  for  cash,  and,  as 
parts  of  one  continuous  bona  fide  transao- 
tion,  the  law  does  not  demand  the  segregar 
tion  of  the  purchases  into  independent  items 
so  as  to  create  distinct  pre-existing  debts, 
thereby  putting  the  seller  in  the  same  class 
OS  creditors  already  so  situated,  and  im- 
pressing payments  with  the  character  of  the 
acouisition  of  a  greater  percentage  of  a  total 
inaebtedneas  thus  made  up. 

We  do  not  think  the  slight  variation  in 
the  dates  of  sales  and  payments  affords  suf- 
ficient ground  for  the  distinction  put  for- 
ward by  counsel  between  the  payments  of 
September  4  and  28  and  the  payment  of  Oc- 
tober 29  (which  he  concedes  should  be  up- 
held) in  their  relation  to  the  rubber  fur- 
nished August  17  and  28  and  September  30. 
All  the  material  was  sold  and  deuvered  after 
August  16,  and  neither  of  the  items  can 
properly  be  singled  out  as  constituting  out- 
standing indebtedness,  payment  of  which  op- 
erated as  a  preference. 

The  facts  as  found  in  Pirie  v.  Chicago 
Title  d  T,  Co,  were  so  entirely  different  from 
those  existing  here  that  this  case  is  not  con- 
trolled by  that.  In  view  of  similar  vital 
differences  it  has  been  Iield  by  the  circuit 
court  of  appeals  for  the  first  circuit  {Dioh' 
9on  v.  Wyman,  55  L.  R.  A.  349,  49  C.  C.  A. 
574,  111  Fed.  72C),  second  circuit  {Re  Bo- 
gor,  9  Am.  Bankr.  Rep.  361),  third  circuit 
{Qaaa  v.  Ellison,  52  G.  C.  A.  366,  114  Fed. 
734),  eighth  circuit  {Kimball  v.  Roaenham 
Co.  52  0.  G.  A.  33,  114  Fed.  85),  that  pay- 
ments on  a  running  account,  where  new  sales 
succeed  payments,  and  the  net  result  is  to 
increase  the  value  of  the  estate,  do  not  con- 
stitute preferential  transfers  under  S  60a. 

Judgment  affirmed, 

Mr.  Justice  White  and  Mr.  Justice  Mo- 
Xenna,  not  being  able  to  concur  in  the  rea- 
sons by  which  the  court,  in  the  opinion  just 
announced,  distinguishes  this  case  from  that 
of  Pirie  v.  Chicago  Title  d  T.  Co.,  and  deem- 
ing the  latter  case  controlling  in  this,  dis- 
tent. 

(190  U.  S.  452)  -""— 

ANNIE  R,  KEAN  et  aJ.,  Plffs.  in  Brr^ 

V. 

OALUMET    CANAL    &    IMPROVEMENT 
COMPANY. 

Public  lande  —  fractional  aectione  on  non- 
navigable  waters  —  effect  of  reeurvey. 

1.  Letters  patent  from  the  United  States  to 
the  state  of  Indiana,  purporting  to  be  In  pur- 
suance of  the  swamp  land  act  of  September 
28,  1850,  chap.  84  (9  Stat,  at  L.  520),  which 
refer  to  the  official  plat  of  surrey  and  describe 
the  land  as  **the  whole  of  fractioael  sections" 
therein  enumeraSed,  ooaTsy  to  the  extent  ef 


full  snbdlTislons  the  land  under  nen-navlgable 
water  on  which  snch  fractional  sections  bor- 
der, as  appears  from  thr  meander  Iloe  shown 
on  snch  plat,  beyond  which  the  surrey  did 
not  extend. 
2.  The  title  to  lands  embraced  within  patents 
from  the  United  States  in  pursuance  of  the 
swamp  land  act  of  September  28,  1800,  chap* 
84  (9  Stat  at  L.  520),  cannot  be  aifected  by 
a  resurey  of  the  land  coTered  by  water  at 
the  time  of  the  original  surrey,  and  patents 
granted,  pursuant  to  such  resuryey,  for  tracts 
below  the  original  water  line. 

[No.  8.] 

Argued  October  2$,  1901.  Ordered  for  r^- 
argument  December  22,  1902.  Reargued 
January  9,  12,  190$.  Decided  May  i. 
1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  trial  court 
in  favor  of  plaintiff  in  a  suit  to  quiet  title. 
Affirmed. 

See  same  case  below,  160  Ind.  699,  50  N. 
E.  86. 

The  facts  are  stated  in  the  opinion. 

Mr.  WilUam  P.  FenaeU  for  pUintiffs 
in  error. 

Meeara.  Silaa  H.  Stvawn,  Frederiok  flL 
Winston,  Jamea  F.  Meagher,  and  Q.  H. 
Hamilton  for  defendant  in  error.  Ji 

*Mr.  Justice  Holme j  delivered  the  opis-* 
ion  of  the  court: 

This  is  a  proceeding  to  quiet  titTe^ 
brought  by  the  Calumet  Canal  &  Improve* 
ment  Coinpany  in  a  court  of  the  state  of 
Indiana.  The  company  got  judgment,  which 
was  affirmed  by  the  supreme  court  ol  the 
state  (160  Ind.  699,  60  N.  £.  86),  and  the 
case  is  brought  here  by  writ  of  error.  The 
land  in  question  is  land  bordering  ou'  and  ex* 
tending  imder  certain  non-navigable  water 
up  to  the  state  line,  the  Illinois  side  of 
which  was  the  subject  of  the  deeieiona  in 
Hardin  v.  Jordan,  140  U.  S.  371,  36  L.  ed. 
428,  U  Sup.  Ct.  Rep.  808,  838,  and  MitcheU 
V.  Smale,  140  U.  S.  406,  35  L,  ed.  442,  11 
Sup.  Ct.  Rop.  819,  840.  But  the  facts  in 
this  case  are  somewhat  different.  The  Cal> 
umet  company  claims  title  through  mesne 
conveyancea  from  the  state  of  Indiana. 
The  state  of  Indiana  got  its  title  under  the 
swamp-land  act,  Sept^ber  28, 1860,  chap.  84 
(9  Stat,  at  L.  620,  Rev.  Stat.  8S  2479  etaeq.,» 
U.  S.  Compi  Stat  1901,  p.  1686),  and  pat-S 
ents^of  the  United  States,  dated  1863,  pur-* 
porting  to  be  in  pursuance  of  that  act,  and 
referring  to  the  official  plat  of  survey,  which 
was  made  in  1834.  Tlie  patent  set  forth 
describes  "the  whole  of  fractional  sections"^ 
enumerated  and  bordering  on  the  water,  in< 
which  sections  lies  the  disputed  land.  The- 
state  afterwards  conveyed  oy  the  same  de- 
scription. It  is  not  denied  that  the  eom- 
pany  got  the  land  above  the  water  line,  as 
shown  in  the  plat  referred  to,  but  it  is  de- 
nied that  it  got  more.  The  water  has  been 
receding  and  drying  up,  so  that  the  ques- 
tion 18  important.    The  defendants  sei  up 
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%  later  survey  in  1875  of  the  land  which 
•was  covered  by  water  in  1834,  and  is  cov- 
ered, to  a  less  extent,  still,  and  patents 
from  the  United  States  in  pursuance  of  the 
same,  for  tracts  below  the  original  water 
line.  They  deny  that  the  state  ever  owned 
this  land,  or,  if  it  did,  that  it  conveyed  it, 
and  they  allege  the  later  survey  to  be  con- 
elusive. 

»  On  general  principles  of  conveyancing, 
the  state  would  have  acquired  the  land  in 
controversy  here  by  a  conveyance  from  the 
United  States  describing  the  upland  accord- 
ing to  the  survey,  because  the  local  law  of 
Indiana,  and  the  common  law  as  understood 
by  this  court,  are  the  same,*  so  far  as  this 
case  is  concerned.  Stoner  v.  IStoe,  121  Ind. 
61,  6  L.  R.  A.  387,  22  N.  B.  D68;  Hardin  v. 
Jordan,  140  U.  S.  371,  36  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  838.  The  case  is  stronger  if 
the  land  passed  under  the  swamp  land  act, 
as  has  been  held  by  the  state  court  with  re- 
gard to  this  and  similar  patents.  Mason 
V.  Calumet  Canal  d  Improv.  Co.  150  Ind. 
699,  50  N.  E.  85;  Kean  v.  Rohy,  145  Ind. 
221,  42  N.  E.  1011;  Tolleaton  Club  v. 
Clough,  146  Ind.  93,  43  N.  E.  647;  Tolles- 
ton  Club  V.  State,  141  Ind.  197,  38  N.  E. 
214.  See  Mitchell  v.  Smale,  140  U.  S.  406, 
414,  35  L.  ed.  442,  445,  11  Sup.  Ct.  Rep. 
819,  840. 

The  making  of  a  meander  line  has  no 
certain  significance.  French-Olenn  lAvo 
Stock  Co.  V.  Springer,  185  U.  S.  47,  52,  46 
L.  ed.  800,  802,  22  Sup.  Ct.  Rep.  663.  It 
does  not  necessarily  import  that  the  tract 
on  the  other  side  of  it  is  not  surveyed,  or 
will  not  pass  by  a  conv^ance  of  tiie  up- 
land shown  by  the  plat  to  border  on  the 
lake.  It  is  not  always  a  boundary.  St, 
Paid  ds  P.  R.  Co,  v.  Sohurmeir,  7  Wall. 
272,  19  L.  ed.  74;  Hardin  v.  Jordan,  140 
U.  S.  371,  380,  35  L.  ed.  428,  432,  11  Sup. 
Ct.  Rep.  808,  838;  Mitchell  v.  Smale,  140 
U.  S.  406,  414,  35  L.  ed.  442,  445,  11  Sup. 
Ct  Rep.  819,  840;  Home  v.  Smith,  159  U. 
8.  40,  43,  40  L.  ed.  68,  69,  16  Sup.  Ct.  Repi 
988;  Grand  Rapida  d  /.  R.  Co,  ▼.  Butler, 
169  U.  S.  87,  93,  40  L.  ed.  85,  87,  16  Sup. 
oCt  Rep.  991.  In  this  case  its  immediate 
9  fanport  was  only  to  indicate  the  contour  of 
•  the  lake.  It  would^seem,  to  be  surei,  that 
the  settled  understanding  of  the  Land  De- 
partment has  been  that  in  cases  like  the 
present  the  meander  line  marked  the  limit 
of  the  grant.  But  probably  the  cases  are 
comparatively  rare  in  which  that  under- 
standing was  acted  on  by  an  attempt  subse- 
quently to  convey  the  land  under  water  on 
the  further  side  of  the  line  at  dates  before 
the  transactions  with  which  we  have  to 
deal.  The  title  to  such  land  was  not  con- 
sidered of  much  importance  in  the  early 
days,  or  worth  the  trouble  of  an  independ- 
ent survev.  See  Netcson  v.  Pryor,  7  \^^eat, 
7,  11,  6  L.  ed.  382,  383.  The  United  States 
was  more  anxious  for  settlers  than  for  rev- 
enue from  that  source.  It  is  not  neoessaiy 
to  consider  how  we  should  decide  the  case 
with  our  present  light  if  the  question  were 
a  saw  one.  It  is  not  new.  For  twelve 
|f«an  Hie  deeisiona  in  Hoirdm  r.  Jcrdam  and 


Mitchell  V.  SmaJe  have  stood  as  authorita- 
tive declarations  of  the  law.  Probably  in 
most  cases  the  statute  of  limitations  has 
cured  the  defects  of  title  whieh  those  cases 
may  have  shown.  Meantime  many  titles 
must  have  passed  on  the  faith  of  those  de- 
cisions. The  United  States  can  meet  them 
by  the  form  of  its  conveyances.  It  seems 
to  us  that  it  would  be  likely  to  do  more 
harm  than  good  to  allow  them  to  be  called 
in  question  now. 

It  is  said  that  the  land  under  water  was 
not  embraced  in  the  survey  of  1834.  It 
would  seem  from  the  plat  and  the  field  not^ 
that  the  sections  and  dividing  lines  were 
clearly  marked  off  and  posts  set.  The  caae 
is  similar  to  Kean  v.  Boby,  146  Ind.  221, 
42  N.  E.  1011,  where  the  survey  was  pro- 
noimced  sufficient.  No  difficulty  was  felt 
on  the  ground  that  the  survey  did  not  cover 
the  submerged  land  in  Hwrdin  v.  Jordan, 
140  U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct 
Rep.  808,  838.  But  furthermore,  the  land 
was  selected  as  "swamp  and  overfiowed 
lands''  by  the  state.  It  not  appearing  oth- 
erwise, the  selection  must  be  presumed  to 
have  included  the  land  overflowed,  and  if 
so  it  was  confirmed  to  the  state  by  the  act 
of  March  3,  1857,  chap.  117  (11  Stat,  at  L. 
251,  Rev.  Stat  §  2484,  U.  8.  Comp.  Stat 
1901,  p.  1588).  The  confirmation  encoun- 
ters none  of  the  difficulties  of  cases  like 
Stoneroad  v.  Stoneroad,  168  U.  S.  240,  39 
L.  ed.  966,  16  Sup.  Ct  Rep.  822.  The  land 
surrounding  the  water,  at  least,  was  sur- 
veyed, so  that  the  identification  of  the  sub- 
merged portion  was  absolut&  We  are  of 
opinion  tiiat  the  state  of  Indiana  got  a  titles 
to  Uie  whole  land  in  dispute.  $ 

*If  the  state  of  Indiana  got  a  title,  it  gave* 
Qn&  There  is  not  much  controversy  on 
this  point  We  should  follow  the  decision 
of  the  state  court  in  this  case  so  far  as  this 
question  is  concerned,  if  there  was  no  other 
evidence  of  the  state  law.  But  the  law  of 
Indiana  is  shown,  by  the  other  casea  dted 
above,  to  be  clear  on  this  point 

The  resurv^  by  the  United  States  in 
1874  does  not  affect  the  Calumet  company's 
rights.  As  the  United  States  already  had 
conveyed  the  lands,  it  had  no  jurisdiction 
to  intermeddle  with  them  in  the  form  of  a 
second  survey.  Hardin  v.  Jordan,  140  U. 
S.  371,  400,  36  L.  ed.  428,  439,  11  Sup.  Ct. 
Rep.  808,  838;  Orand  Rapids  d  L  R,  Co.  v. 
Butler,  169  U.  S.  87,  94,  95,  40  L.  ed.  85, 
88,  15  Sup.  Ct  Rep.  991;  St,  Paid  d  P.  R. 
Co.  V.  Sehurmeir,  7  Wall.  272,  289,  19  L. 
ed.  74,  78. 

Of  course,  we  shall  not  undertake  to  re- 
vise the  finding  of  the  state  courts  that  the 
statute  of  limitations  had  not  run  in  favor 
of  the  plaintiffs  in  error,  and  that^  if  any- 
one is  to  profit  by  it,  the  Calumet  company 
would  prevail. 

Judgment  affirmed, 

Mr.  Justice  White,  with  whom  ooncun 
Mr.  Justice  McKenna,  dissenting: 

The  importance  of  the  question  whidi 
this  cause  involves,  and  the  far-reaching 
•ad  ii^urioua  conaeqiMBeeB  which,  in  my 
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opinion,  must  arise  from  the  continued  ap- 
plication of  what  seems  to  me  to  be  the  er- 
roneous theories  upon  which  it  is  now  de- 
cided, not  only  constrain  me  to  dissent,  but 
cause  me  to  state  fully  the  reasons  by  which 
I  am  controlled. 

The  controversy  is  between  opposing 
claimants  to  lands  once  a  part  of  tne  beds 
of  certain  non-navigable  bodies  of  waters, 
styled  lakes, — and  which  shall  be  hereafttf 
referred  to  bv  such  designation.  Both  par- 
ties asserted  title  under  patents  of  the 
United  States. 

In  1834  surveys  were  made  by  the  Unit^ 
ed  States  of  townships  37  north,  in  ranges 
9  and  10  west,  second  principal  meridian, 
lying  in  Lake  county,  in  the  extreme  north- 
western portion  of   the   state   of    Indiana. 
Township  37  in  range  0  was  bounded  on  the 
01  west  by  township  37  in  range  10,  and  the 
flatter  was  boimded  on  the  west  by  the  state 
•  of  Illinois.    FromHhe  eastern  boundary  of 
township  37  in  range  10  there  was  less  than 
a  mile  mtervening  te  the  Illinois  boundary 
on  the  west.    In  consequence,  the  sections 
or  fractional  sections  appearing  on  the  plat 
d  survey  of  that  tewnship  were  only  the 


extreme  easterly  tier  of  sections,  being 
those  numbered  1,  12,  13,  24,  2i>,  and  3(). 
A  copy  of  a  portion  of  the  government  plat 
of  survey  of  the  townships  named,  in  whicli 
are  embraced  the  lands  whose  title  is  in  dis- 
pute, is  here  inserted  for  convenience  of  ref- 
erence. 

The  easterly  of  the  two  bodies  of  water, 
lying  partly  in  both  townships,  is  known 
as  I^e  George  or  Mud  lak&  The  westerly 
body  is  called  Wolf  lake.  As  shovm  by  the 
plat,  the  lines  of  survey  were  not  actually 
run  across  the  water  of  the  lakes,  and,  con- 
seouently,  no  attempt  was  made  to  subdi- 
vide the  lands  in  the  then  beds  of  the  lakes 
into  legal  subdivisions.  The  lines  of  sur- 
vey were  in  fact  run  around  the  rim  of  each 
lake,  and  the  fractional  lots  resulting  from 
the  meander  line  were  given  numbers,  as 
was  customs  rv  in  such  cases. 

The  land  about  the  margin  of  the  lakes 
was  very  flat,  and  the  average  depth  of  wa- 
ter at  Uie  tame  of  the  surveys  was  conjec- 
tured to  be  about  6  or  6  feet. 

None  of  the  fractional  lote  abutting  on 
the  two  lakes  in  the  townships  in  question 
had  been  disposed  of  by  the  United  Stetes 
prior  to  the  passage  of  the  swamp  land  act 
of  September  28,  1850  (9  Stat,  at  L.  520, 
chap.  84,  Rev.  Stat.  SS  2479  et  aeq.,  U.  S. 
Comp.  Stet.  1901,  p.  1580).  Thereafter, 
the  stete  of  Indiana  transmitted  a  list  of 
lands  which  it  desired  should  be  patented 
to  the  stete  under  said  act,  and  the  list  em- 
braced the  portions  of  the  townships  in 
which  Wolf  lake  and  Lake  George  were  sit- 
uated. This  list,  however,  referred  only  to 
entire  sections,  took  no  note  of  the  plat  of 
survenr,  and  made  no  reference  to  the  frac- 
tional lote  abutting  on  the  lakes  or  the 
oUier  subdivisions  of  sections.  In  the  ap- 
proved list  of  selections  made  by  the  Sec- 
retory of  the  Interior  the  general  descrip- 
tion of  the  lands  as  riven  in  the  stato  lists 
was  followed,  except  that,  where,  by  the  me- 
ander line  shown  on  the  plat  of  surv^,  it 
appeared  that  a  section  was  made  fraction- 
al, the  section  was  termed  a  fractional  sec- 
tion, and  the  quantity  of  land  shown  on  the 
plat  to  be  conteined  in  each  minor  subdivi- 
sion or  fractional  section  was  specifically^ 
sUted.  i 

•  A  patent  dated  Mareh  24,  1853,  was  is-* 
sued  to  the  stete  of  Indiana  for  the  ap- 
proved selections.    The  mode  in  which  tne 
lands  were  described  in  the  patent  is   il- 
lustrated in  the  following  excerpt: 

"Also,  the  whole  of  fractional  sections 
one,  twelve,  thirteen,  and  tweniy-four,  the 
north  half  of  the  southeast  quarter,  the 
southeast  quarter  of  the  southeast  quarter, 
and  the  northeast  quarter  of  section  twen- 
ty-five and  the  whole  of  fractional  sec- 
tion thirty-six,  all  one  thousand  seven  hun- 
dred and  ninc^-one  acres  and  sizty-hun- 
dredths  of  an  acre.    .    .    •'' 

After  the  description  of  the  lands  was  the 
following: 

'^According  to  the  oflSdal  plate  of  survey 
of  the  said  lands  returned  to  the  General 
Land  Office  by  the  snrv^or  generaL'' 

Soon  after  acquiring  title  m  this 
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to  the  border  lots,  the  state  of  Indiana  con- 
Tejed  them,  by  the  plat  numbers,  to  private 
Individuals. 

While  the  record  does  not  show  the  causes 
which  led  to  the  drying  up  of  the  beds  ol 
the  two  lakes  within  the  meander  lines  on 
the  plats  of  surveys  of  1834,  it  is  neverthe- 
less certain  that  about  the  year  1874  the 
waters  of  these  lakes  had  in  great  part  dis- 
appeared. In  the  years  1874  and  1876  vsr 
nous  persons  settled  on  the  uncovered  lands 
referred  to,  with  the  intent  of  ac<|uiring 
title  under  the  homestead  law.  Application 
was  made  to  the  Interior  Department  for  a 
survey  thereof.  In  virtue  of  this  applica- 
tion, a  survey  was  made  in  1875, — known 
as  tiie  Walcott  survey, — ^and  a  plat  was 
drawn  exhibiting  the  subdivisions  thereof. 
The  confirmation  of  this  survey  was  resisted 
in  the  Land  Department  by  one  who  had 
ao^ired  title  to  border  lots  from  the  state 
of  Indiana,  on  the  ground  that  the  United 
States  had  no  land  to  survey  in  the  beds  of 
the  lakes,  as  the  effect  of  the  conveyance  by 
the  United  States  to  the  state  had  been  to 
pass  title  to  the  beds  of  the  lakes.  This 
controversy  before  the  Land  Department 
was  finally  disposed  of  on  February  23, 
1877,  by  the  Secretary  of  the  Interior,  in 
favor  of  the  validity  of  the  Walcott  survey. 
Thereafter,  patents  for  the  lands  in  the 
beds  of  the  lakes  covered  by  the  survey 
were  issued  by  the  United  States. 
M  In  1896,  the  Calumet  Canal  &  Improve- 
^ment  Company  brought  an  action  in  the 
•  Lake  circuit  court  o!  Indiana,  to  •quiet  its 
asserted  title  to  certain  of  these  border  lots 
and  its  alleged  title  as  riparian  ovmer  to 
land  in  front  thereof,  once  part  of  the  beds 
of  the  lakes,  and,  upon  a  second  trial  of  the 
action,  obtained  juagment.  On  appeal,  the 
supreme  court  of  Indiana  affirmed  uie  judg- 
ment, and  the  cause  was  then  brought  to 
this  court  on  a  writ  of  error  prosecuted  by 
claimants  under  the  Wolcott  survey,  based 
upon  the  contention  that  the  decision  of  the 
supreme  court  of  Indiana  was  against  a 
title  and  right  specially  set  up  "under  the 
statutes,  patents,  deed  of  conveyance,  and 
authority  of  the  United  States  of  America." 
In  deciding  against  the  validity  of  the  Wol- 
cott survey  and  the  patents  to  land  in  the 
beds  of  the  lakes  based  on  such  survey  the 
supreme  court  of  Indiana  said  (p.  699,  150 
Ind.  p.  85,  60  N.  E.) : 

"In  1875  certain  persons,  under  the  as- 
sumption that  the  beds  of  the  lakes  had  not 
been  surveyed  in  1834,  procured  a  resur- 
vey  of  that  part  of  the  lands  formerly  cov- 
ered by  the  waters,  and  it  is  through  this 
last  survey  and  the  sales  made  in  pursuance 
tiiereof,  that  appellants  claim  title.  The 
case  before  us,  therefore,  in  so  far  as  con- 
cerns source  of  title,  does  not  differ  from 
that  of  Kean  v.  Rohyy  145  Ind.  221,  42  N. 
E.  1011.  On  the  authority  of  the  decision 
in  that  case,  there  can  be  no  question  that 
the  resurvey  of  1875,  as  also  the  sales  made 
thereunder,  were  wholly  invalid,  and  con- 
sequently that  appellee's  title,  as  based  up- 
the  original  survey  of  1834,  and  the 
made  under  that  survey,  is  good.    No 


real  distinction  in  this    regard    has    been 
shown  between  the  two  cases." 

It  becomes  necessary,  therefore,  to  refer 
to  the  case  of  Kcan  v.  Rohy,  upon  which 
the  supreme  court  of  Indiana  rested  its  con- 
clusion. Aa,  moreover,  the  comprehension 
of  the  doctiines  involved  in  that  case  necea- 
sitates  a  consideration  of  the  course  of 
previous  decisions  in  Indiana  relative  to  the 
subject  involved,  I  shall  review  the  Indiana 
cases  preceding  Kean  v.  Bohy,  in  order,  as 
far  as  may  be,  to  an  exact  elucidation  of  the 
le^l  principles  by  which  the  decision  of 
this  case  was  below  controlled. 

Ross  V.  Fa4ist  (1876)  54  Ind.  471,  23  Am. 
Hep.  655,  involved  the  title  to  land  under^ 
the  bed  of  a  non-navigable  river.    The  landfi 
abutting  on  the  stream  had  beea* surveyed* 
and  the  stream  had  been  meandered.     The 
question  was  whether  patents  of  the  United 
States  conveyed   land  under  water  within 
the  meander  lines.     Determining    the  con* 
struction  of  the  patent  solely  by  referoioa 
to  the  laws  of  the  United  States,  the  court 
decided   that,   as  the  stream   was   in  fact 
non-navigable,  the  holder  of  the  patent  to 
the  border  lots  had  title  to  the  center  of  the 
stream  despite  the  meander  line. 

iRidgway  v.  Ludlow  (1877)  58  Ind.  248, 
involved  a  controversy  respecting  the  own- 
ership of  land  once  forming  part  of  the  bed 
of  a  non-navigable  lake.  The  land  border- 
ing on  the  lake  had  evidently  been  acquired 
from  the  United  States,  and  the  lake  had 
been  meandered.  The  rule  in  Ross  v.  Faust 
was  applied,  the  court  saying: 

"We  can  see  no  difference  m  principle  in 
this  rule,  whether  applied  to  non-navigable- 
rivers  or  non -navigable  lakes,  when  they  are> 
within  the  congressional  surveys." 

Edwards  v.  Ogle  (1881)  76  Ind.  302,  pre- 
sented the  following  state  of  facts:  On  a 
plat  of  survey  of  a  section  of  land,  which 
was  in  great  part  covered  by  the  waters  of 
a  pond,  the  banks  of  the  pond  were  shown 
as  meandered,  but  the  lines  of  the  sections* 
half  sections,  and  quarter  sections  were  ex- 
tended across  the  pond  by  dotted  lines.  A 
fractional  portion  of  the  southwest  quarter*, 
represented  as  containing  39  acres — ^the  dry 
land  outside  of  the  meander — was  patented 
by  the  United  States  in  1845.  In  1851  the 
United  States,  under  the  swamp  land  act, 
executed  to  the  state  of  Indiana  a  patent  for 
the  east  half  of  the  southwest  quarter,  be- 
ing within  the  meander  line.  In  1858  th» 
United  States  issued  a  patent  to  one  Ogle 
for  the  west  half  of  the  same  quarter  sec- 
tion. Edwards,  as  owner  of  the  39-acrB- 
tract,  asserted  a  right  to  the  center  of  the 
pond,  which,  if  allowed,  would  have  absorbed 
the  land  claimed  by  Ogle.  Edwards  was 
confined  to  the  actual  quantity  of  land 
specified  in  the  patent.  Ross  v.  Faust  was 
distinguished,  the  court  remarking  of  that 
case:  "The  bed  of  the  river  had  not  been 
surveyed  as  a  part  of  the  public  domain* 
but,  on  the  theory  that  White  xfrer  was  a 
navifi^able  stream,  the  government  surveys 
had  been  terminated  at  the  margin  thereof." 

State  V.  Portsmouth  8av,  Bank     (1886)e 
106  Ind.  459,  7  N.  E.  379/involved  the  ques-? 
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tion  whether  conveyances  of  fractional  lots 
bordering  on  Beaver  lake,  in  Newton  county, 
Indiana,  passed  title  to  land  under  the  bed  of 
the  lake.  The  controversy  was  between  the 
B'^ate  claiming  the  bed  of  the  lake  and  cer> 
tain  private  individuals  who  deraigned  ti- 
tle from  the  state,  claiming  that,  as  the 
state  had  transferred  to  them  rights  derived 
under  patents  from  the  United  States,  their 
rights  were  coterminous  with  the  patent, 
and  extended  across  a  meander  line  to  the 
center  of  the  lake.  Beaver  lake  was  a 
body  of  water  covering  about  17,000  acres 
of  land,  and  averaging  from  5  to  7  miles 
in  length  and  from  2  to  4  miles  in  width. 
The  border  lands  had  been  surveyed  in  1836 
by  authority  of  the  United  States,  and  were 
subject  to  private  entiy.  In  making  the 
survey  the  same  was  extended  around  the 
lake  and  a  meandering  line  established.  As 
a  necessary  result  of  the  meander  line  frac- 
tional lota  were  shown  on  the  plat  around 
the  margin  of  the  lake.  Under  the  s\vamp 
land  act  the  border  lands,  by  the  govern- 
ment subdivisions,  were  selected  by  the  Sec- 
retary of  the  Interior  and  patented  to  the 
state  of  Indiana. 

The  supreme  court  of  Indiana  declared 
that  it  was  not  necessary  "to  determine 
whether  the  patents  of  ike  United  States 
to  the  state  for  the  fractional  lots  bordering 
upon  and  surrounding  the  lake,  being  gran£ 
from  one  government  to  another,  by  their 
own  force  carried  the  bed  of  the  lake."  He- 
viewing  previous  decisions  of  this  court, 
construing  the  swamp  land  act,  the  Indiana 
court  held  that  that  act  was  a  grant  in 
priBaenii.  It  was  further  held  that,  al- 
though the  bed  of  Beaver  lake  was  not  em- 
braced in  the  list  of  selections  made  by  the 
state,  yet,  by  the  acts  of  its  officials,  imme- 
diately after  the  grant  to  it  of  the  border 
lands,  the  state  had  treated  the  bed  of  the 
lake  as  swamp  and  overflowed  land,  and 
constructively  selected  the  same,  and  that 
an  act  of  Congress,  approved  January  11, 
1873  (17  Stat,  at  L.  409,  chap.  32),  releas- 
ing and  quitclaiming  the  bed  ojf  Beaver 
lake  to  the  state  of  Indiana,  did  not  operate 
as  a  ^ant,  but  simply  as  a  confirmation  of 
the  prior  selex^ion,  thereby  perfecting  the  ti- 
tle as  indefeasible. 
The  court  came  next  to  consider  the 
QC  claims  of  the  grantees  of  the  otate  of  bor- 
||lder  lots,  described  in  the  patent  from  the 
*  state  according  to  the  plat  of  survey  which 
had  been  made  by  the  United  States.  It 
was  declared  that  state  patents  for  border 
lots  must  be  construed  with  reference  to  the 
power  conferred  upon  state  officials  by  the 
state  law,  and  not  by  the  rules  which  would 
govern  a  conveyance  bv  a  private  individ- 
ual; and,  applying  this  rule,  it  was  held 
that  the  patents  for  border  lots  carried  to 
the  grantees  "no  more  of  the  swamp  and 
overflowed  lands  than  were  included  in  the 
several  surveyed  subdivisions  hounded  hy 
HieXake."* 

Stoner  v.  Rioe  (1889)  121  Ind.  61,  9  L.  R. 
A.  887,  22  N.  E.  068,  was  a  controversy  be- 
tween owners  of  border  lota  aa  a  mean- 
dered  non-navigable   lake   claiming   under 


patents  of  the  United  States  and  patentees 
of  the  United  States  under  a  subsequent 
survey  of  the  bed  of  the  lake.    Despite  its 

Previous  ruling  in  Ridgway  v.  Ludlotc,  68 
nd.  248,  it  was  now  held  that  the  rule  giv- 
ing a  ripcrian  owner  of  fractional  lots  abut- 
ting on  a  meander  line  title  to  the  thread 
or  center  of  the  stream  was  not  applicable. 
The  case  was  decided  upon  what  the  court 
assumed  to  be  the  law  of  the  United  States 
governing  surveys  of  the  public  domain. 
The  court  said  (p.  54,  L.  R.  A,  p.  389,  N.  E. 
p.  969)  : 

"The  true  doctrine  to  apply,  in  the  dis- 
position of  such  land  as  is  covered  by  the 
body  of  such  lakes,  we  think  is  that  the 
government  in  making  surveys  included  in 
such  surveys  all  the  land  within  the  dis- 
trict surveyed,  and  if  there  was  a  la':e  or 
lar^  pond,  which  covered  a  part  of  a  sub- 
division, it  was  meandered  out,  and  the 
dry  land  in  such  subdivision  designated  as 
a  fractional  subdivision  or  lot;  that,  in 
the  purchase  of  such  fractional  subdivision 
or  lot,  the  purchaser  took  title  to  it  as  a 
riparian  owner,  with  the  right  to  the  land, 
as  the  water  receded,  within  the  boundary 
lines  of  the  subdivision  conveyed  to  the  pur- 
chaser. In  other  words,  the  purchaser  ac- 
quired title  to  all  the  land  within  the  sub- 
division, though  it  was  described  as  a  frac- 
tional subdivision  or  lot  The  authorized 
survey  divided  all  the  land  within  the  dis- 
trict into  subdivisions,  and  if,  by  reason  of 
water  upon  a  tract  of  land,  a  portion  of  it 
was  regarded  at  the  time  as  worthless  and 
unsalable,  there  was  a  meander  line  run  to 
ascertain  the  amount  of  dry  land,  and  such 
subdivision  was  designated  as  a  fractional 
subdivision  or  lot,  and,  although  thus  de- 
scribed, the  sale  passed  title  to  the  whole;) 
subdivision."  J 

•The  court  declared  that  the  doctrine  thus  • 
announced  b^  it  was  not  in  conflict  with  its 
previous  ruling  in  Edwards  v.  Ogle, 

Brophy  v.  Riehu^on  (1894)  137  Ind.  114, 
86  N.  E.  424,  was  a  contest  between  the  pat- 
entees of  a  fractional  tract  of  dry  land 
termed  the  southeast  fractional  quarter  of 
a  certain  section,  lyinff  north  and  east  of  a 
meandered  lake,  and  tne  patentees  under  a 
later  survey  msde  by  the  United  States  of 
the  bed  of  the  lake.  It  was  held — ^foUowing 
Stoner  v.  Rioe — tliat  the  claimant  under 
the  first  patent  took  title  to  all  the  land 
within  the  Quarter  section,  whether  dry  or 
covered  by  toe  waters  of  the  lake. 

Tollestt^  Oluh  V.  State  (1894)  141  Ind. 
197,  38  N.  E.  214,  was  an  action  brought 
by  the  state  of  Indiana  for  the  recovery  of 
lands  within  the  meander  lines  of  a  United 
States  survey.  The  claim  was  that  the  state 
had  acquiied  title  to  the  lands  within  the 
meander  upon  selections  made  under  the 
swamp  land  act  of  certain  land,  for  which 
patents  of  the  United  States  had  been  is- 
sued to  the  state  of  Indiana  in  1863.  Al- 
though the  state  had  conveyed  the  border 
lots  which  she  had  acquired  from  the  United 
States,  the  theory  of  the  daim  of  the  state 
was  that,  despite  this  eonveyanoe^  aha  r^ 
mained  the  owner  of,  and  naa  antitlad  tm 
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T9COVQT,  the  land  within  the  meander,  be- 
Muse  it  was  deemed,  in  accordance  with  the 
ruling  in  the  Portsmouth  Bank  Case  (in- 
▼olying  Beaver  lake),  that  the  state,  in 
transferring  the  border  lots,  by  their  desig- 
nation on  the  government  plat  of  survey, 
had  retained  to  herself,  and  not  conveyed, 
her  title  to  the  land  under  water.  The  de- 
fendants asserted  title  derived  from  the 
United  States  under  patents  issued  subse- 
quent to  1870,  based  upon  a  surv^  made 
of  the  bed  of  the  water  by  reason  of  an  act 
oof  Congress,  which  is  excerpted  in  the  mar- 

*  *It  suffices  to  remark  that  it  was  held 
that»  although  the  United  States  survey 
showed  a  meander  line  and  fractional  lots 
or  sections  thereon,  this  meander  line, 
under  the  laws  of  the  United  States,  was 
not  a  boundary,  because,  under  said  laws, 
its  sole  purpose  was,  not  to  limit  the  sur- 
vey in  any  way,  but  simply  to  indicate  how 
much  dry  land  there  was  in  the  subdivision 
purchased.  Consequently,  it  was  determined 
that  the  land,  both  dry  and  wet,  should  be 
treated  as  having  been  wholly  surveyed,  be- 
cause the  lines  of  survey  might  be  pro- 
tracted across  the  meander  so  as  to  make 
complete  surveyed  sections,  embracing  both 
the  dry  and  the  wet  land.  The  enumeration 
in  the  plat  of  the  qu&ntity  of  land  contained 
in  the  subdivisions  of  the  sections  was  con- 
sidered as  inunaterial,  and  the  doctrine  of 
Stoner  v.  Rice  was  applied. 

Whilst  the  claims  of  the  patentees  under 
the  subsequent  United  States  survey  of  the 
land  within  the  meander  were  therefore  re- 
jected, and  the  act  of  Congress  directing  the 
survey  was  decided  to  be  void,  it  was  yet 
held  that,  as  the  state  must  recover  upon 
the  strength  of  her  own  title,  she  was  not 
entitled  S>  judgment  for  any  land  within 
the  meander  lines,  because  the  grants  made 
by  the  state  of  the  fractional  lots  passed  ti- 
tle to  the  legal  subdivision  beyona  the  me- 
ander lines,  upon  the  theoiy  of  survey 
above  noticed  and  the  controlling  effect  of 
the  decision  in  Btoner  v.  Rice.  A  petition 
for  rehearing  was  filed  on  behalf  of  the 
state.  An  opinion  denying  such  rehear- 
ing is  reported  in  141  Ind.  214,  40  N. 
E.  600.  The  principaJ  contention  on  be- 
half of  the  state  was  that  'the  court  erred 
in  holding  that  the  land  in  controversy  had 
^been  surveyed,  eitlier  by  the  government  ot 
^the  United  States,  or.  by  the  state  of  Indi- 

•  ana,  at  the  time  of  the^sale  of  such  border 
lots  by  the  state."    The  court,  however,  ob- 


serving that  this  contention  was  dangerous 
ground  for  the  state  to  stand  upon,  consid- 
ered at  length  the  provisions  of  Ifi  2395  and 
2306  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  Stat.  1901,  pp.  1471, 
1473),  and  concluded  as  follows: 

"The  land  in  controversy  was  therefore 
surveyed  into  sections,  as  provided  by  law, 
by  the  United  States  government  surveyors, 
in  1834.  But,  even  if  we  were  mistakai  in 
this,  it  would,  as  we  have  said,  be  a  dan- 
gerous contention  for  appellee  to  undertake 
to  show  that  puch  survey  was  not  made. 
The  swamp  land  act  of  1850,  under  which 
the  state  claims  title,  requires  that  the 
lands  should  be  selected,  and  the  selections 
approved,  by  the  Secretary  of  the  Interior, 
as  swamp  lands.  The  land  in  dispute  con- 
sists of  parts  of  surveyed  sections  of  land, 
selected,  approved,  and  certified  from  the 
General  Land  Office  of  the  United  States. 
The  land  so  selected  is  described  as  in  town- 
ship No.  36,  range  8  west,  and  being  *all  of 
.  .  .  [sections]  12,  15,  17,  18,  19,  and 
20.  All  of  21  and  22  [and]  N.  W.  i  23.' 
But,  if  there  were  in  fact  no  survey,  then 
no  such  sections  would  exist, — ^at  least  be- 
tween the  meanders  of  the  Calumet  river; 
and  so  no  selections  would  ever  have  been 
made  by  the  state,  or  approved  by  the  Sec- 
retary of  the  Interior.  The  consequenee 
would  be  that  the  state  had  never  received 
title,  and  the  unsurveyed  lands,  having  re- 
mained in  possession  of  the  general  govern- 
ment, were  correctly  surveyed,  and  sold  un- 
der the  act  of  Congress  of  1870.  If,  there- 
fore, we  should  admit  this  main  contention 
of  counsel  for  appellee,  the  consequence 
would  inevitably  follow  that  the  state  had 
never  acquired  title  to  the  land  in  dispute. 
We  are  satisfied,  however,  that  the  conclu- 
sions reached  in  the  original  opinion — that 
the  lands  were  surveyed  in  1834;  that  they 
were  selected,  and  the  selections  approved, 
under  the  swamp  land  act  of  1850;  that  the 
state  therefore  acquired  good  title  under 
that  act;  and  that  the  act  of  1870,  with  the 
resurvey  and  sales  thereunder,  was  a  nulli- 
ty— ^are  all  correct ;  and  we  are  quite  unable 
to  understand  why  counsel  should  here  in- 
sist upon  a  contention  which,  if  agreed  to, 
would  cut  the  ground  entirely  from  under 
their  own  feet."  ^ 

The  Portsmouth  Savings  Bank  Case  wa^kj; 
distinguished  by  tho*ttatement  that  "Beaver* 
lake  was  a  large  body  of  water,  of  shallow 
depth,  which  had  not  been  surveyed  by  the 
United  States  government. 


tAct  approved  July  1,  1870  (16  StaL  at  L.  187). 
Chap,  czcix. — ^An  Act  In  Relation  to  Certain 

Unsold  Lands  In  the  Counties  of  Porter  and 

Lake,  In  the  State  of  Indiana. 

Whereas,  there  Is  lying  along  the  Little  Cal- 
ament  river,  In  the  coontles  of  Porter  and  Lake, 
in  the  state  of  Indiana,  a  body  of  lands  supposed 
to  contain  about  four  thousand  acres,  which  has 
never  been  sold  or  surveyed,  and  which  was  de- 
scribed in  the  original  government  surveys  as 
Impassable  morass;  and  whereas,  the  Calumet 
Drainage  Company  has  been  organised  under  the 
laws  of  said  state,  for  the  purpose  of  draining 
the  valley  of  said  river,  includLDg  said  morass : 
XhtfwCore, 


Be  it  enacted  by  the  Senate  and  Bouse  of  Rep- 
resentatives of  the  United  States  of  America  in 
Congress  assembled.  That  said  unsold  lands  shall 
be  subject  to  a  lien  under  the  laws  of  the  state 
of  Indiana  for  its  proper  proportion  of  the  cost 
of  such  drainage,  and  such  lien  may  be  enforced 
against  said  lands  in  the  same  manner  and  to 
the  same  extent  as  if  the  said  lands  were  owned 
by  private  persons:  Provided,  That  no  claim 
shall  be  held  to  exist  against  the  United  States 
for  such  drainage. 

Sec.  2.  And  be  it  further  enacted.  That  said 
lands  may  be  surveyed  and  sold  to  the  highest 
bidder,  under  the  directions  of  the  Secretary  of 
the  Interior,  subject  to  said  ilen. 
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The  precise  import  of  the  doctrine  which» 
following  S toner  v.  Rice,  the  court  applied 
in  the  case  just  reviewed  is  so  aptlv  por- 
trayed in  the  case  of  Tolle^ton  Cluh  v. 
Clough,  146  Ind.  03,  45  N.  E.  647,  that  it 
is  here  noticed  out  of  its  chronological  or- 
der. The  plaintiff  commenced  his  aistion  to 
quiet  title  to  land  derived  from  the  state 
tnrough  patents  issued  to  the  state  bv  the 
United  States  under  the  swamp  land  act. 
The  lands  in  controversy  were  part  of  those 
which  were  involved  in  the  case  of  Tolleston 
Cluh  V.  State,  141  Ind.  197,  38  N.  E.  214, 
40  N.  E.  690.  The  exact  situation  of  the 
lands  is  shown  on  the  following  plat,  which 
is  reproduced  from  the  opinion  of  the  su- 
preme court  of  Indiana: 


To  convey  a  clear  conception  of  the  situa- 
tion and  character  of  the  land,  a  passage  is 
here  excerpted  from  the  opinion  in  ToUeeton 
Cluh  V.  State,  141  Ind.  205,  88  N.  E.  216: 

'The  lands  claimed  by  the  state  are  with- 
in the  meander  lines  of  the  United  States 
survey,  on  each  side  of  the  Little  Calumet 
liver,  being  a  tract  about  6  miles  in  length, 
and  from  about  three-quarters  of  a  mile  to 
about  a  mile  and  a  quarter  in  width.  In 
the  original  field  notes  of  the  survey  the  re- 
gion in  referred  to  as  a  'lake,'  while  on 
the  plat  it  is  marked  'impassable  marsh.' 
At  the  time  of  the  United  States  survey  in 
1834  the  territory  was  completely  covered 
ifith  water,  in  which,  outside  the  river  prop- 
leer,  there  was  a  heavy  growth  of  cattails, 
^wild  rice,  and  other  swamp-like  products." 
•  *  The  plaintiff,  deriving  title  from  the  pat- 
ents of  the  United  States  covering  the  frac- 
tional  lots  outside  of  the  meander  line, 
claimed  to  be  the  owner  of  the  marsh  land 
inside  of  the  meander  up  to  the  thread  of 
the  stream  marked  on  the  plat  as  a  river. 

The  court  followed  its  ruling  in  Tolleston 
Cluh  V.  State,  and  said: 

"It  is  plain  that  the  lots  described,  be- 
ing lot  1  and  parts  of  lots  2  and  8,  in  sec- 
tion 19,  and  lots  1,  2,  3,  and  4  in  section 
20,  all  extend  north  to  the  north  section 
lines  of  their  respective  sections." 

By  this  ruling  the  lots  abutting  on  the 
meander  were  made  to  cross  that  line,  em- 
brace the  marsh  land  lying  between  them 
and  the  river,  and  would  have  extended 
across  the  river,  so  as  to  include  praeticaUy 
the  entire  river  in  those  sections,  except 
where,  in  the  sinuosity  of  the  river,  it 
cnMsed  the  section  line.  Ai,  hawwer,  the 
23  8.  a— 42. 


court  found  that  the  owner  of  the  lots  abut- 
ting on  the  meander  had  only  claimed  to 
the  bed  of  the  river,  it  limited  his  rights 
in  consequence  of  the  pleadings  to  that  ex- 
tent, thus  preventing  tne  acquisition  of  the 
entire  section  where  the  section  line  was 
beyond  the  bed  of  the  river. 

I  now  come  to  the  case  of  JTeon  ▼.  Rohy 
(1896)  145  Ind.  221,  42  K.  E.  1011,  upon 
the  authority  of  which  case  the  supreme 
court  of  Indiana  afiinned  the  judgment  of 
the  trial  court  in  the  case  at  bar.  Kean  v. 
Rohy  was  an  action  brought  by  the  owner 
of  lands  abutting  on  Wolf  lake,  to  quiet 
her  title  to  land  once  part  of  the  bed  of  the 
lake.  The  plaintiff  claimed  title  to  the  bor- 
der lots  as  well  as  to  the  lake-bed  land  by 
virtue  of  the  survey  made  in  1834  and  a 
patent  from  the  United  States  to  the  state, 
made  in  1853,  under  the  swamp  land  act. 
The  defendants  claimed  title  under  patents, 
based  upon  the  Wolcott  survey  of  1876,  of 
lands  once  part  of  the  bed  of  the  lake.  De- 
spite the  fact  that  on  the  plat  of  survey 
the  lake  was  meandered,  and  there  were  no 
sectional  comers  to  which  the  lines  could 
be  protracted,  the  court  held  that  the  case 
was  covered  by  the  Tolleston  Club  deeisiao* 
because  it  was  deemed  that  the  field  notes 
showed  that  it  would  be  possible  to  pro- if 
tract  the  lines  so  as  to  make  regular  and^ 
complete  section8»*and  it  was  therefore  held  •. 
that  the  o>vner  on'  the  border  lots  was  en- 
titled to  the  adjacent  land  under  water  as 
well. 

It  therefore  results  that  the  doctrine  em- 
bodied in  the  case  of  Kean  v.  Rohy,  and  the 
previous  cases  commencing^  with  Stoner  ▼. 
Rice,  was  the  rule  applied  in  the  decision  of 
the  case  now  under  review,  and  by  which 
the  beds  of  the  lakes  were  given  to  the  own- 
er of  the  border  lots. 

All  the  cases  which  have  been  recapitu- 
lated, I  submit^  divide  themselves  into  two 
classes,  the  first,  those  prior  to  Stoner  ▼. 
Rice;  the  second,  the  case  of  Stoner  v.  Rice, 
and  those  subsequent  to  it,  including  the 
ruling  therein  made.  Without  pausing  to 
ascertain  whether  the  cases  in  the  first  dass 
are  reconcilable  with  each  other,  or  those  in 
the  second  class  can  be  made  to  harmonize 
with  those  in  the  first,  one  thing  it  seems  to 
me  is  apparent :  That  is,  that  all  the  cases 
in  both  the  classes,  including  the  decision 
in  the  case  a^.  bar,  indubitably  held — 

1.  That  the  ffovemment  of  the  United 
States  owned  the  soil  imder  all  bodies  of 
non-navigable  water  lying  within  the  pub- 
lic domain  of  the  United  States,  and  that 
the  title  thereto  remained  in  the  United 
States  until  it  had  parted  with  it  pur- 
suant to  the  laws  of  the  United  States;  and 

2.  That,  in  determining  whether  the 
United  States  had  parted  with  title  to  such 
lands,  the  Indiana  court  always  decided 
that  question,  not  upon  the  controlling  ef- 
fect of  any  supposed  rule  of  state  or  local 
law,  but  by  what  it  deoned  to  be  the  proper 
construction  of  the  laws  of  the  united 
States  governing  the  surv^  and  disposition 
of  the  public  draiain. 

The  rifi^t  of  the  defendants  under  pi;t> 
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entB  of  the  United  States,  whidi  they  spe- 
cially set  up,  having  been  denied,  because  it 
was  ooncciTed  br  the  court  below  that  no  ti- 
tle vested  in  them  under  the  laws  of  the 
United  States,  it  would  seem  that  the  qucb- 
tion  arising  for  decision  is  this:  Did  the 
court  correctly  interpret  the  statutes  of  the 
United  States! 

This  is  a  Federal  question.  But  it  is 
pressed  that  what  title  to  the  beds  of  the 
lakes  passed  to  the  state  from  the  United 
States,  either  under  the  swamp  land  act  or 
in  virtue  of  the  patents  issued  to  the  state, 
ifiis  to  be  determined,  not  by  the  law  of  the 
^  United  States,  but  solely  by  the  state  or  lo- 
*  cal  law;  hence,  it*is  insisted  the  case  must 
be  decided  by  the  law  which  is  rightfully 
applicable  to  it,  and  not  by  the  law  of  the 
United  States,  which  the  supreme  court  ot 
Indiana  erroneously  deemed  was  essential 
to  its  decision.  If  I  entertained  the  opinion 
that  the  state  or  local  law  governed,  and  in 
consequence  that  this  case  was  to  be  dis- 
posed of  by  considerations  inherently  local, 
i  would,  of  course,  be  obliged  to  conclude 
that  the  controversy  must  be  judged  by  that 
law  which  properly  controlled  it,  and  not 
by  the  law  of  the  United  States,  which  was 
mistakenly  applied  by  the  lower  court.  In 
that  view  my  mind  would  be  driven  to  the 
conclusion  that  this  case  should  be  dis- 
missed for  want  of  jurisdiction,  since  here 
there  is  no  authority  to  review  the  action 
of  the  state  court  in  a  cause  inherently  de- 
pending upon  the  state  or  local  law.  Nor 
would  this  result  be  changed  because  the  de- 
fendants asserted  rights  to  the  beds  of  the 
lakes  under  patents  of  the  United  States 
issued  subsequent  to  those  relied  upon  by 
the  plaintiff,  as  its  ultimate  source  of  ti- 
tle. This  follows,  since  the  claim  of  the 
plaintiff  was  that  title  had  passed  to  it 
and  out  of  the  United  States  by  the  swamp 
land  act  or  the  patents  issued  prior  to  those 
upon  which  the  defendants  relied.  Now,  if 
the  question  whether  the  land  claimed  by 
both  parties  had  passed  to  the  plaintiff  or 
its  gnintors,  prior  to  the  issue  of  the  pat>- 
ents  to  the  defendants,  is  to  be  determined 
solely  by  the  state  or  local  law,  it  would 
follow  that  a  decision  of  the  state  court  in 
favor  of  the  right  of  the  plaintiff  involved 
only  a  conclusion  of  state  or  local  law 
broad  enough  to  sustain  the  judgment,  whol- 
ly irrespective  of  the  Federal  rights  as- 
seiled  by  the  defendants,  and  also  entirely 
without  reference  to  the  soundness  of  the 
reasoning  by  which  the  court  had  reached 
its    all-sufficient    and    non-Federal    conclu- 


«r  the  correctness  of  the  ruling  of  the  state 

court  concerning    the    United    States    law 

which  that  court  deemed  to  be  decisive,  it 

becomes     necessary    for    me    to    ascertain 

whether,  as  asserted,  the  question  as  to  the 

extent  of  the  title  derived  from  the  United 

States  by  the  plaintiff  or  its  grantors   is 

to  be  determined  by  the  state  or  local  law. 

The  issue  which  first  arises  then  is.  By 

«what  law  is  the  quantity    of    land  which 

^  passed  to  the  state  under  the  statutes  of 


termined,— by  the  law  of  the  United  States, 
which  conferred  on  the  state  whatever 
rights  it  acquired,  or  solely  by  the  state  or 
local  law,  which  had  no  ageiiqr  on  influence 
in  passing  rights  from  the  United  States  to 
the  state  T  In  solving  this  question  it  is  at 
once  conceded  that  there  are  two  cases—de- 
cided by  this  court  on  the  same  day,  one 
resting  upon  the  other,  and  therefore  vir- 
tually but  one  case— announcing  the  doe- 
trine  that  where  the  United  States  has  con- 
veyed land  bordering  on  the  meander  line 
of  a  non-navigable  body  of  water  the  ques- 
tion of  what  rights  in  the  land  under  water 
passed  from  the  United  States  to  its  gran- 
tee is  to  be  determined  solely  by  the  state 
or  local  law. 

The  cases  referred  to  are  Hardin  v.  Jor^ 
dan  and  Mitchell  ▼.  Smale,  reported  respec- 
tively in  140  U.  S.  871  and  406,  35  L.  ed. 
428  and  442,  11  Sup.  Ct.  Rep.  808,  838,  and 
819,  840.  Both  cases  were  actions  of  eject- 
ment, and  the  judgments  reviewed  were  ren- 
dered by  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois. 
The  plaintiff  in  each  case  was  the  owner,  by 
mesne  conveyances,  under  patents  of  the 
United  States,  based  upon  surveys  made  in 
1834  of  fractional  lots  abutting  on  the  por- 
tion of  Wolf  lake  situated  in  the  state  ol 
Illinois,  and  th^  claimed  as  such  abutting 
owners  title  to  land  once  forming  part  of 
the  bed  of  the  lake.  The  defendants  as- 
serted title  to  the  lake-bed  lands  upon  the 
survey  made  in  1874  by  the  United  States, 
and  patents  issued  to  them  founded  upoo 
such  survey.  The  trial  court  had  held  that 
the  title  of  the  owners  of  the  border  lots  ex- 
tended only  to  low-water  mark,  and  found 
in  favor  of  the  defendants  as  to  the  land 
under  water.  The  ground  u^n  which  the 
decision  of  the  court  reversing  the  trial 
court  in  both  cases  was  based  is  shown  in 
the  following  excerpts  from  the  opinion  in 
Hardin  v.  Jordan,  pages  37&-381  and  384, 
L.  ed.  pages  432,  433,  and  434,  Sup.  Ct.  Rep. 
pages  811  and  813. 

'The  government  surveys  made  in  1834- 
35,  upon  which  the  patent  was  issued,  not 
only  laid  down  a  meander  line  next  to  the 
lake,  but  also  described  said  lines  as  run- 
ning 'along  the  margin  of  the  lake;'  and  Uie 
plat  of  the  surv^,  returned  to  the  general 
and  local  land  offices,  and  referred  to  in 
tho  patent  for  identification  of  the  land 
granted,  exhibited  the  granted  tracts  as  ac- 
tually bordering  upon  the  lake;  and  the 
lake  itself  on  said  plat  was  marked  withi* 
the  words  'navigable  lake,'  althou^  the  faet^ 


sion.     Before,  therefore,  coming  to  consid-  *found  by  the  court  is  that  the  lake  waa  not 


and  is  not  a  navigable  lake,  but  a  non-nav- 
igable fresh-water  lake  or  pond.  The  pat- 
ent itself  does  not  contain  all  the  particu- 
lars of  the  survey,  but  the  grant  of  the 
lands  is  recited  to  be  according  to  the  offi- 
cial plat  of  the  survey  of  said  lands,  re- 
turned to  the  General  Land  Office  by  the 
surveyor  general,  thereby  adopting  the  plat 
as  a  part  of  the  instrument. 

"It  has  never  been  held  that  the  lands 


the  •United  States  and  its  patents  to  be  de-  under  water,  in  front  of  such  grants,  are  rs- 
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■cnreil  to  the  United  States,  or  that  th^ 
can  be  afterwards  granted  oat  to  other  per- 
sons, to  the  injuiy  of  the  original  ffrantees. 
The  attempt  to  make  such  grants  is  calcu- 
lated to  render  titles  nnoertain,  and  to  der- 
ogate from  the  value  of  natural  boundaries, 
luce  streams  and  bodies  of  waters. 

•  •  •  •  • 
"8ueh  being  the  form  of  the  title  granted 

by  the  United  States  to  the  plaintiflTs  an- 
cestor, the  question  is  as  to  the  effect  of 
that  title  in  reference  to  the  lake  and  the 
bed  of  the  lake  in  front  of  the  lands  actual- 
ly described  in  the  grant.  This  question 
must  be  decided  by  some  rule  of  law,  and 
no  rule  of  law  can  be  resorted  to  for  the 
purpose  except  the  local  law  of  the  state 
of  Illinois. 

•  •  •  •  • 
"It  has  been  the  practice  of  the  govem- 

meoty  from  its  origm,  in  disposing  of  the 
public  lands,  to  measure  the  price  to  be  paid 
tor  them  by  the  quantity  of  upland  granted, 
no  charge  being  made  for  the  lands  under 
the  bed  of  the  stream,  or  other  body  of  wat* 
er.  The  meander  lines  run  along  or  near 
the  margin  of  such  waters  are  run  for  the 
purpose  of  aaoertaininff  the  exact  quantity 
of  the  upland  to  be  cnargsd  for,  and  not 
for  the  purpose  of  limiting  the  title  of  the 
grantee  to  such  meander  lines. 

*<We  do  not  think  it  necessary  to  discuss 
this  point  further.     In  our    judgment    the 
grants  of  the  government  for  lands  bounded 
on  streams  and  other  waters,  without  any 
reservation  or  restriction  of  terms,  are  to 
be  construed  as  to  their  effect  according  to 
00  the  law  of  the  state  in  which  the  lands  lie." 
^     What  was  the  law  of  Illinois  with  regard 
*  to  such  grants,  was^next  considered,  and  it 
was  detc^ined  'that  the  law  of  Illinois  in 
this  regard  is  the  common  law,  and  nothing 
else;"  and  that  the  title  of  the  owners  of 
border  lots  on  a  non-navigable  body  of  wat- 
er extended  to  the  middle  of  the  water. 

If  the  doctrine  announced  in  the  cases  re- 
ferred to  is  to  be  here  applied,  then,  as  1 
have  said,  there  is  an  end  to  this  case,  and 
the  writ  should  be  dismissed  for  want  ol 
jurisdiction,  since  in  that  view  there  is  no 
substantial  Federal  contention  in  this  rec- 
ord, for  the  reiison*  as  I  have  previously  re^ 
marked,  that  the  decision  of  the  state  ques- 
tion would  be  broad  enough  to  sustain  the 
judgment  without  reference  to  the  Federal 
rights  asserted  by  the  defendants.  The 
doctrine,  however,  of  Hardin  v.  Jordan,  as 
it  is  given  me  to  understand  it,  is  not  only 
unsoiuid  in  reason,  but  incompatible  with 
many  cases  decided  in  this  court  prior  to 
and  since  its  announcement,  and,  besides, 
is  in  conflict  with  the  legislation  of  Con- 
gress and  the  practice  of  the  government 
from  the  beginning.  Impressed  with  the 
correctness  of  these  views,  and  entertaining 
the  conviction  that  the  enforcement  of  the 
doctrine  will  lead  to  the  gravest  conse- 
quences in  the  future,  it  is  proposed  to  con- 
sider its  correctness  as  an  original  ques- 
tion, before  agreeing  that  its  application  in 
the  case  at  bar  is  proper.    11  the  result  ol 


my  invwtigatioa  be  the  eonelusion  that  the 
state  or  local  law  should  not  be  applied, 
contraiy  to  the  ruling  in  Ewrdin  v.  Jordan^ 
I  shall  then  proceed  to  ascertain  what  are 
the  rights  of  the  parties,  when  measured 
by  the  law  of  the  United  States.  If  that  in- 
vestigation develops  that  the  court  below 
erroneously  interpreted  the  law  of  the 
United  States,  and  therefore  wrongfully  de- 
nied the  title  of  the  plaintiffs  in  error,  it 
will  be  left  for  me  to  consider  whether  it 
is  my  duty,  under  the  princiole  of  atare  ds- 
oisUf  to  give  my  assent  to  tne  legal  wrong 
which,  under  the  views  stated,  was  below 
committed. 

It    is    unnecessary    to  elaborately  dem- 
onstrate   the    elementary    proposition  that 
the  United  States,  under    the   Articles    of 
Confederation,  was  the  owner  of  the  public 
domain,  however  acquired,  and  that,  since 
the  adoption  of  the  (Constitution,  the  United 
States  had  also  possessed,  in  full  proprietor- o 
ship,  the  public    domain,    from    whatever^ 
source  its  title  has  been  derived.*  The  doo-* 
trine  on  the  subject    was    summarized  by 
Chancellor  Kent   (Com.  vol.  1,  p.  257)    in 
the  following  language: 

"Upon  the  doctrine  of  the  court  in  that 
case  [Johnson  v.  M'Intoah  (1823)  8  Wheat. 
543,  5  L.  ed.  681]  and  in  that  of  Fletcher  v. 
Peok  (1810)  6  Cranch,  142,  143,  3  L.  ed. 
179,  180,  the  United  States  own  the  soil 
as  well  as  the  jurisdiction  of  the  immense 
tracts  of  unpatented  lands  included  with- 
in their  territories,  and  of  all  the  productive 
funds  which  those  lands  may  hereafter 
create.  The  title  is  in  the  United  States 
l^  the  treaty  of  peace  with  Great  Britain, 
and  by  subsequent  cessions  from  France  and 
Spain,  and  by  oessions  from  the  individual 
states." 

The  matter  was  aptly  epitomized  in  Ir- 
vine V.  MarehaU  (1858)  20  How.  558,  15 
L.  ed.  904,  where  it  was  said  (p.  501,  L.  ed. 
p.  906) : 

'<It  cannot  be  denied  that  all  the  lands 
in  the  territories,  not  appropriated  by  com- 
petent autiiority  before  they  were  acquired, 
are  in  the  first  instance  the  exclusive  prop- 
erty of  the  United  States,  to  be  disposed  of 
to  such  persons,  at  such  times,  and  in  such 
modes,  and  by  such  titles,  as  the  govern- 
ment may  deem  most  advantageous  to  the 
public  fi»B,  or  in  other  respects  most  poli- 
tic" 

It  is  also  elementary  that  land  covered 
bv  water  within  the  public  domain  of  the 
llnited  States  is  as  much  a  part  thereof  as 
the  dry  land.  Thus,  in  Illinoia  C.  R.  Co, 
V.  Chicago  (1900)  176  U.  S.  646,  44  L.  ed. 
622,  20  Sup.  (?t.  Rep.  509,  speaking  through 
Mr.  Justice  Brown,  it  was  said: 

"We  do  not  question  the  general  princi- 
ple that  the  word  'lands'  includes  eveiy- 
thins  which  the  land  carries  or  which 
stands  upon  it,  whether  it  be  natural  tim- 
ber, artificial  structures,  or  water,  and  that 
an  ordinary  grant  of  land  by  metes  and 
bounds  carries  all  pools  and  ponds,  non-nav- 
igable rivers,  and  waters  of  every  descrip- 
tion by  which  such  lands,  or  any  portion  of 
them,  may  be  submerged;  since,  aa  was  said 
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by  the  eourt  in  Queen  ▼.  Leeds  d  L,  Ccmal 
Nov.  Co.  7  Ad.  &  El.  671,  685,  aands  are 
not  the  less  land  for  being  covered  with 
water.' " 

But,  whilst  the  ownership  of  the  United 

States,  under  the  Confederation  and  under 

the  Constitution,  both  of  the  dry  land  and 

cthat  covered  with  water  in  the  public  do- 

$main,  cannot  be  controverted,  from  the  be- 

•  ginning  it  was  conceded  that  the^ownership 
of  the  public  domain  did  not  carry  with  it 
navigable  waters  or  the  land  constituting 
the  beds  thereof,  as  such  waters  were  con- 
sidered within  the  class  of  public  waters 
to  be  forever  devoted  to  the  public  use.  This 
was  recognized  by  a  provision  of  the  ordi- 
nance of  1787  for  the  government  of  the 
Northwest  territory,  as  follows: 

"The  navigable  waters  leading  into  the 
Mississippi  and  St.  Lawrence,  and  the  car- 
rying places  between  the  same,  shall  be  com- 
mon highways,  and  forever  free,  as  well  to 
the  inhabitants  of  the  said  territory  as  to 
the  citizens  of  the  United  States,  and  those 
of  any  other  states  that  may  be  admitted 
into  the  confederacy,  without  any  tax,  im- 
post, or  duty  therefor." 

And,  early  in  the  histoiy  of  Congress,  pri- 
or to  the  adoption  in  1805  of  a  general  sys- 
tem for  the  survey  of  the  whole  public  do- 
main of  the  United  States,  the  same  prin- 
ciple was  expressed  in  the  act  of  May  18, 
1796  (1  Stat,  at  L.  464,  chap.  20,  U.  S. 
Oomp.  Stat.  1901,  p.  1567),  the  9th  section 
of  wnich  act  was  as  follows: 

''Sec.  9.  And  he  it  further  enacted,  That 
all  navigable  rivers  within  the  territoir  to 
be  disposed  of  by  virtuo  of  this  act  shall  be 
deemed  to  be  and  remain  pablio  highways. 
And  that  in  all  oases  whar»  the  opposite 
banks  of  any  stream,  not  navigable,  shall 
belong  to  different  persons,  the  stream  and 
the  bed  thereof  shall  become  common  to 
both." 

And  because  navigable  waters  were  thus, 
from  the  beginning,  recognized  as  public 
highways,  and  have  ever  since  then  been 
treated  as  sacredly  devoted  to  the  public 
use,  they  were  always  in  principle  excluded 
from  the  sales  of  the  public  domain.  But 
the  contrary  rule  has  from  the  beginning 
prevailed  as  respected  non-navigable  waters, 
which  have  always  been  surveyed  and  sold 
and  paid  for.  I  shall  take  occasion  here- 
after, in  reviewing  the  legislation  of  Con- 
gress, to  demonstrate  this  fact,  and,  there- 
fore, to  point  out  that  the  statement  to  the 
contrary  in  the  passage  from  the  opinion 
in  Hardin  v.  Jordan,  which  I  have  already 

?[uoted,  must  have  been  the  result  of  con- 
ounding  the  general  practice  not  to  sell  pub- 
lic waters  with   the  universal  practice  to 
survey  and  sell  non-navigable    or    private 
waters.    No  better  illustration  of  the  truth 
^of  this  statement  is  required  than  is  shown 
JJby  ^his  case,  where  the  United  States  sold 

*  and* surveyed  the  beds  of  the  non-navigable 
waters  to  the  defendants  below  long  after 
the  grant  of  the  border  lots;  and  the  same 
ooncution  of  things  is  evidenoed  by  other  of 
the  Indiana  cases  which  have  been  re- 
▼iewed,  and  it  is  to  be  obsorved  that  in  two 


of  the  cases  the  grant  or  direction  to  sdl 
the  land  covered  by  non-navigable  waters 
was  made  by  special  acts  of  Congress  long 
after  the  border  lots  had  been  dieposed  of. 

Doubtless,  as  the  result  of  the  provisions 
treating  navigable  waters  as  public  high- 
ways, and  from  a  consideration  of  the  nsr 
ture  and  extent  of  the  powers  vested  by  the 
Constitution  in  the  Federal  government  and 
those  reserved  to  the  states,  and  by  a  con- 
sideration of  the  doctrine  of  public  and  pri- 
vate waters  known  to  the  common  law,  it 
was  early  decided,  and  has  been  repcatp 
edly  reiterated,  that  the  navigable  waters 
and  the  land  under  them  belonged  to  the 
states — as  well  the  new  as  the  old — ^in  vir- 
tue of  their  sovereif[nty,  to  be  held  in  trust 
for  their  people  subject  to  the  power  of  Con- 
gress to  regulate  commerce.  And,  in  har- 
mony with  the  principle  just  stated,  it  has 
been  decided  that  such  navigable  waters  and 
the  land  under  them  in  the  public  domain 
of  the  United  States  within  the  territories, 
while  subject  to  be  disposed  of  by  Congress, 
under  the  trust  for  public  use,  were  yet 
held  by  the  United  States  to  be  transmitted 
to  the  new  states  to  be  formed,  and  which 
should,  when  endowed  with  statehood,  pos- 
sess them  with  the  same  rights  and  powers 
as  the  original  states.  A  list  of  the  cases 
in  which  this  doctrine  is  stated  is  appended  e« 
in  the  margin.f  $ 

*  The  doctrine  of  the  cases  was  clearly* 
stated  in  the  opinion  delivered  by  Mr.  Jns- 
tice  Field,  speaking  for  the  court,  in  lUi- 
nois  C.  R.  Co,  v.  /Wtnow,  146  U.  S.  887, 
435,  36  L.  ed.  1018,  1036,  13  Sup.  Ct  Rep. 
110,  111,  where  it  was  said: 

"It  is  the  settled  law  of  this  country  that 


tMartm  V.  WaddelJ  (1842)  16  Pet.  867.  410, 
10  L.  ed.  997,  1012 ;  Pollard  v.  Hasan  (1845)  S 
How.  213.  11  L.  ed.  666 ;  (3oodtltle  e9  dem.  Pol- 
lard V.  KIbbe  (1850)  9  How.  471,  IS  L.  ed. 
220;  Doe  ea  dem.  Hallett  v.  Beebe  (1851)  18 
How.  25,  14  L.  ed.  85 ;  United  SUtes  v.  Pacheco 
(1864)  2  Wall.  587,  17  L.  ed.  865;  Mumford  v. 
Wardwell  (1867)  6  Wall.  428.  18  L.  ed.  756 : 
Smith  V.  Uaryland  (1855)  18  How.  74,  16  L.  ed. 
270 ;  Weber  v.  State  Harbor  ComrsL  (1878)  18 
Wall.  57,  21  L.  ed.  798;  Barney  v.  Keokuk 
(1876)  94  U.  8.  824,  24  L.  ed.  224;  McCready 
V.  Virginia  (1876)  94  U.  8.  391,  24  L.  ed.  248 : 
St  Louis  V.  Myers  (1885)  113  U.  S.  566.  28  Lu 
ed.  1181.  5  Sup.  CL  Rep.  640;  Manchester  v. 
Massachusetts  (1891)  139  U.  S.  240.  35  L.  ed. 
159.  11  Sup.  CL  Rep.  559  ;  Packer  v.  Bird  (1891) 
137  U.  S.  661,  84  L.  ed.  819.  11  Sup.  Ct.  Re^ 
210 ;  St.  Louis  v.  Ruts  (1891)  138  U.  S.  226.  84 
L.  ed.  041,  11  Sup.  (X  Rep.  837 ;  San  Francisco 
V.  Le  Boy  (1891)  138  V.  S.  656,  671,  34  L.  ed. 
1090,  1101,  11  Sup.  Ct.  Rep.  364;  Knl^t  v. 
United  Land  Asso.  (1801)  142  U.  S.  161.  183, 
85  L.  ed.  974.  981.  12  Sup.  Ct.  Rep.  258; 
Kaukauna  Water  Power  Co.  v.  Green  Bay  ft  If. 
Canal  Co.  (1891)  142  U.  S.  255,  35  L.  ed.  1004, 
12  Sap.  Ct.  Rep.  178 ;  Illinois  C.  B.  Co.  v.  n- 
llnols  (1892)  146  U.  S.  887,  86  L.  ed.  1018.  IS 
Sup.  Ct.  Rep.  110:  Shively  v.  Bowlbj  (1894) 
152  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct  Bep.  648 : 
Grand  Rapids  &  I.  R.  Co.  v.  Butler  (1895)  159 
U.  S.  87,  40  L.  ed.  85,  15  Sup.  Ct  Bep.  991 ;  St. 
Anthony  Falls  Water  Power  Co.  v.  St  Paul 
Water  Comrs.  (1897)  168  U.  S.  840,  42  L.  ed. 
497,  18  Sup.  Ct.  Bep.  157 ;  and  Mobile  Traa^b 
Co.  V.  Mobile  (1903)  187  U.  8.  470,  amte,  ITt^ 
28  Sup.  Ct  Bep.  170. 
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the  ownership  of,  and  dominion  and  sov- 
ereignty over,  lands  covered  by  tide  waters, 
with  in  the  limits  of  the  several  states,  be- 
long to  the  respective  states  within  which 
they  are  found,  with  the  consequent  right 
to  use  or  dispose  of  any  portion  thereof, 
when  that  can  be  done  without  substantial 
impairment  of  the  interest  of  the  public  in 
the  waters,  and  subject,  always,  to  the  par- 
amount right  of  Congress  to  control  their 
navigation  so  far  as  may  be  necessary  for 
tlie  r^;uIation  of  commerce  with  foreign 
nations  and  among  the  states.  This  doctrine 
has  been  often  announced  by  this  court,  and 
is  not  questioned  by  counsel  of  any  of  the 
parties.  Pollard  v.  Hagan,  8  How.  212,  11 
ti.  ed.  565;  Weher  v.  State  Harhor  Ootnrs, 
18  Wall.  67,  21  L.  ed.  798. 

"The  same  doctrine  is  in  this  country 
held  to  be  applicable  to  lands  covered  bv 
fresh  water  in  the  Great  Lakes,  over  which 
is  conducted  an  extended  commerce  with 
difTercnt  states  and  foreign  nations.  These 
lakes  possess  all  the  general  characteristics 
of  open  seas,  except  in  the  freshness  of  their 
waters,  and  in  the  absence  of  the  ^b  and 
flow  of  the  tide.  In  other  respects  they  are 
inland  seas,  and  there  is  no  reason  or  prin- 
ciple for  the  assertion  of  dominion  and 
sovereignty  over  and  ownership  by  the 
state  of  lands  covered  by  tide  waters  that 
is  not  equally  applicable  to  its  ownership 
of  and  dominion  and  sovereignty  over  lands 
covered  by  the  fresh  waters  of  these  lakes.** 
And,  as  a  necessary  consequence  of  the 
ownership  by  the  states,  in  trust,  of  the 
navigable  waters  and  the  land  under  them 
within  their  territorial  iurisdiction,  it 
eanie  to  be  decided  that  rights  in  and  inci- 
dent to  such  navigable  waters  or  the  land 
under  them  were  to  be  determined  solely 
with  reference  to  the  law  of  the  state  in 
which  such  navigable  waters  were  situ- 
Mated.  Barney  v.  Keokuk  (1876)  94  U.  S. 
9  324,  24  L.  ed.  224;  St.  Louie  v.  Myere 
*  (1885)  113  U.  S.  566,  28  L.  ed.  1131,  5  Sup. 
C.  Rep.  640;  Paoker  v.  BWd  (1891)  187  U. 
6.  069,  670,  34  L.  ed.  821,  11  Sup.  Ct  Rep. 
210;  St,  Louie  v.  Rutg  (1891)  138  U.  S.  226, 
242,  34  L.  ed.  941,  947,  11  Sup.  Ct  Rep.  337 ; 
Shively  v.  Bowlby  (1894)  152  U.  8.  1,  40, 
38  L.  ed.  331,  346,  14  Sup.  Ct  Rep.  548; 
Grand  Bapide  d  /.  JB.  Co.  v.  Butler  (1897) 
159  U.  S.  87,  40  L.  ed.  85,  15  Sup.  Ct,  Rep. 
091;  St,  Anthony  Falle  Water  Power  Co. 
V.  St.  Paid  Water  Comre.  (1897)  168  U. 
8.  349,  42  L.  ed.  497,  18  Sup.  Ct  Rep.  157. 
But,  resting,  as  this  last  rule  necessarily 
does,  upon  the  ownership  of  such  waters  by 
the  states,  it  can  have  no  application  to 
the  proposition  that  rights  in  and  to  the 
land  boieath  the  non-navigable  waters  of 
the  public  domain  which  belong  to  the 
United  States,  are  to  be  determined  solely 
by  the  law  of  the  states.  Cn  the  contrary, 
the  decision  that  the  right  to  the  proper^ 
belonging  to  the  states  is  to  be  determined 
by  the  state  law,  because  of  the  state  own- 
ership, involves  the  eonverse  proposition 
thai  the  effect  of  a  ffrant  of  land  and  waters 
Ib  the  public  domain  of  the  United  States, 
whidi  are  not  navigable^  and,  therefore,  be- 


long to  the  United  States,  is  to  be  deter- 
mined by  the  law  of  the  United  States. 

The  ownership  by  the  United  States  of 
the  public  domain  being  thus  unquestionable, 
there  can  be  no  room  for  the  contention 
that  the  quantity  and  character  of  property 
in  the  public  domain  which  passes  by  grant 
from  the  United  States  is  not  to  be  exclu- 
sively measured  by  the  law  of  the  United 
States,  because  of  want  of  jsower  in  the 
United  States  over  the  subject-matter  of 
sale  of  the  public  domain.  Such  a  conten- 
tion would  DO  obviously  without  merit,  in 
view  of  the  express  delegation  of  authority 
concerning  the  propeifv  of  the  United 
States,  contained  in  the  3a  section  of  the  4th 
article  of  the  Constitution,  whereby  Coif 
gress  was  vested  with  power  'to  dispose  of 
and  make  all  needful  rules  and  regiuationa 
respecting  the  territory  or  other  property 
belonging  to  the  United  States." 

The  comprehensive  system  of  legislation, 
beginning  with  the  very  birth  of  the  govern- 
ment, providing  for  the  surv^  and  sale  of 
the  public  domain,  the  administrative  ma- 
chineiy  devised  for  executing  these  laws, 
and  the  multitude  of  decisions  of  this  court 
concerning  questions  which  have  arisen 
thereunder,  which  have  ever  been  deemed 
proper  to  be  determined  solely  from  a  con- 
sideration of  the  laws  of  the  United  States,^ 
to  mv  mind  serve  to  demonstrate  the  un-$ 
soundness  of  the  proposition  that^any  oth-* 
er  law  than  that  of  the  United  States  meas- 
ures the  nature  and  extent  of  title  to  the 
public  domain  conveyed  by  authority  of  the 
laws  of  the  United  States. 

Besides  the  implication  resulting  from  the 
general  legislation  of  Congress  concerning 
the  sale  and  disposition  of  the  public  do- 
main, the  special  statutes  granting  rights 
in,  and  regulating  the  use  of,  the  non-navi- 
gable waters  upon  the  public  lands  are  very 
conclusive.  Act  of  July  26,  1866  (14  Stat 
at  L.  258,  chap.  262) ;  Act  of  March  3, 
1877  (19  Stat  at  L.  377,  chap.  107,  U.  S. 
Comp.  Stat.  1901,  p.  1548) ;  Act  of  March 
3,  1891  (26  Stat  at  L.  1095,  chap.  561,  U. 
S.  Comp.  Stat  1901,  p.  1535) ;  Act  of  June 
17,  1902  (32  Stat  at  L.  388).  See,  in  this 
connection,  Qutierree  v.  Albuquerque  Land 
d  Irrig,  Co.  188  U.  S.  545,  ante,  338,  23 
Sup.  Ct  R^.  338,  and  United  Statee  v. 
Rio  Grande  Dam  d  Irrig.  Co.  174  U.  S.  690, 
704,  43  L.  ed.  1136,  1142,  19  Sup.  Ct  Rep. 
770. 

I  refer  to  a  few  cases  in  which  the  com- 
plete and  efficient  power  of  the  United 
States  and  the  controllinff  effect  of  its  laws 
have  been  considered  and  lucidly  stated. 

In  Bagnell  v.  Broderick  (1839)  13  Pet 
436,  10  L.  ed.  235,  it  was  held  that  a  state 
l^slature  was  not  oompetent  to  declare  a 
certificate  of  purchase  of  equal  dignity  with 
a  patent;  and  it  was  obscored  (p.  450,  L. 
ed.  p.  242) : 

"(Congress  has  the  sole  power  to  declare 
the  dignity  and  effect  of  titles  emanating 
from  Uie  United  States.*' 

Wileo9  V.  Jackson  em  dem.  M*Connel 
(1839)  13  Pet  498,  10  L.  ed.  264,  was  an 
action  in  ejectment,    brought    in    a    state 
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Murt  of  Qlinoit,  to  tboovw  property  which 
had  at  one  time  been  part  of  a  military 
poet.  The  plaintiff  based  his  daim  upon 
a  register's  certificate^  whic^  the  laws  of 
niinois  declared  to  be  eridence  of  title  suf- 
ficient to  support  aa  action  in  ejectment.  In 
reversing  the  judgmoit  for  the  plaintiff,  the 
court,  in  the  course  of  the  opinion,  speaking 
through  Mr.  Justioe  Barbour,  said  (p.  616, 
L.  ed.  p.  273) : 

"It  has  been  said  that  the  state  of  Dli- 
noi9  has  a  right  to  declare  by  law  that  a 
title  derived  from  tiie  United  states,  which, 
by  their  laws,  is  only  inchoate  and  imper- 
fect, shall  be  deemed  as  perfect  a  title  as 
if  a  patent  had  issued  from  the  United 
States,  and  the  construction  of  her  own 
eourts  seems  to  give  that  effect  to  her  stat- 
ute. .  •  •  We  hold  the  true  principle  to 
^be  this,  that  whatever  the  question  in  any 

•  court,  state  or  Federal,  is,  whether  a  title 

•  to  land  whidi  had  once  been  th««  property 
of  the  United  States  has  passed,  that  ques- 
tion must  be  resolved  by  the  laws  of  the 
United  States;  but  that  whenever,  accord- 
ing to  those  laws,  the  title  shall  have 
passed,  then  that  property,  like  all  other 
property  in  the  state,  is  subject  to  state  leg- 
islation, so  far  as  that  legislation  is  con- 
sistent with  the  admission  that  the  title 
passed  and  vested  according  to  the  laws  of 
the  United  States." 

Irvine  v.  Marshall  (1858)  20  How.  568, 
15  L.  ed.  P94,  was  an  action  originally 
brought  in  a  court  of  the  territory  of  Min- 
nesota. It  was  alleged  that  tiie  defendant 
^iarshall,  as  the  agent  of  the  plaintiff,  had 
purchased  certain  public  lands  with  funds 
belonging  to  plaintiff  and  a  codefendant; 
that  Marshall  thereafter  took  a  patent  cer- 
tificate in  his  own  name,  and  refused  to 
convey  an  imdivided  half  of  the  land  to  the 
plaintiff.  The  bill  of  complaint  was  de- 
murred to  upon  the  ground  that  the  action 
could  not  be  maintained  because  of  certain 

E revisions  of  the  territorial  statute  relat- 
ig  to  resulting  trusts.  Applying  its  pre- 
vious ruling  in  Wilcoa  v.  Jackson  ea  dem, 
M'Connelt  the  court,  in  the  course  of  the 
opinion,  speaking  through  Mr.  Justice  Dan- 
iel, said  (p.  563,  L.  ed.  p.  097) : 

"Within  the  provisions  prescribed  by  the 
Constitution,  and  by  the  laws  enacted  in 
accordance  with  the  Ck>nstitution,  the  acts 
and  powers  of  the  ^vemment  are  to  be  in- 
terpreted and  applied  so  as  to  create  and 
maintain  a  system,  general,  equal,  and  ben- 
eficial as  a  whole.  By  this  rule,  the  acts 
and  the  contracts  of  the  government  must 
be  understood  as  r^erring  to  and  sustain- 
ing the  rights  and  interests  of  all  the  mem- 
bers of  this  Ck>nfederacy,  and  as  neither 
emanating  from,  nor  intended  for  the  pro- 
motion of,  any  policy  peculiarly  local,  nor 
in  any  respect  dependent  up<m  such  policy. 
The  system  adopted  for  the  disposition  of 
the  Dublic  lands  embraces  the  interests  oi 
all  tne  states,  and  proposes  the  equal  par- 
ticipation therein  of  all  the  people  of  all 
the  states.  This  system  is,  therefore,  pecu- 
liarly and  exclusively  the  exercise  of  a 
B'ederal  power.     The  theater  of  its  accom 


plishment  is  the  seat  of  the  Federal  flovem- 
ment.     The  moda  of  that  accomplishment* 
the  evidences  or  muniments  of  right  it  bo- 
stows,  are  all  the  work  of  Federal  function- e 
ariea  alone."  J 

«  In  United  States  v.  Gratiot    (1840)     14 « 
Pet.  526,  637,  10  L.  ed.  573,  578,  consider- 
ing an  objection  that  Congress  was  without 
power  to  lease  the  public  lands,  it  was  said 
(p.  537,  L.  ed.  p.  578) : 

"Congress  has  the  same  power  over  .  .  • 
[the  public  lands]  as  over  any  other  prop> 
erty  belonging  to  the  United  States;  and 
this  power  is  vested  in  Congress  without 
limitation." 

In  Qihsofi  v,  Chouteau  (1872)  13  WalL 
92,  20  L.  ed.  634,  a  state  statute  of  limita- 
tions was  held  ineffective  as  against  a  pat- 
ent  from  the  United  States.  The  courts 
speaking  through  Mr.  Justice  Field,  said 
(p.  100,  L.edL  p.  53G): 

"The  same  principle  which  forbids  any 
state  legislation  interfering  with  the  power 
of  Congi-ess  to  dispose  of  the  public  prop- 
erty of  the  United  States  also  forbids  any 
legislation  depriving  the  grantees  of  the- 
United  States  of  the  possession  and  enjoy- 
ment of  the  property  granted  by  reason  of 
any  delay  in  the  transfer  of  the  title  after 
the  initiation  of  proceedings  for  its  acqui- 
sition. The  consummation  of  the  title  is 
not  a  matter  which  the  grantees  can  con- 
trol, but  one  which  rests  entirely  with  th» 
government.  With  the  legal  title,  when 
transferred,  goes  the  right  to  possess  and 
enjoy  the  land;  and  it  would  amount  to  ^ 
denial  of  the  power  of  disposal  in  Congress 
if  these  benefits,  which  should  follow  upon 
the  acquisition  of  that  title,  could  be  for- 
feited because  they  were  not  asserted  be> 
fore  that  title  was  issued." 

In  Fink  v.  O'Neill  (1882)  106  U.  S.  283» 
27  L.  ed.  200,  1  Sup.  Ct.  Rep.  325,  Mr.  Jus- 
tice Matthews,  delivering  the  opinion  of  th» 
court,  considering  the  4th  section  of  the 
homestead  act  of  ^lay  20,  18G2  ( 12  Stat,  at 
L.  393,  chnp.  75,  U.  S.  Comp.  Stat.  1001,  pw 
130S),  which  provided  that  no  lands  ac- 
quired thereunder  should  in  any  event  be- 
come liable  to  any  debt  contracted  prior  to 
the  issuing  of  the  patent  therefor,  it  was 
declared  that  Congress,  by  such  proWsion 
had  made  the  exeription  of  such  lands  from 
sale  on  execution  a  permanent  part  of  ths 
national  policy. 

In  Packer  v.  Bird  (1891)   137  U.  S.  661, 
84  L.  ed.  819,  11  Sup.  Ct.  Rep,  210,  the  court 
passed  on  the  extent  of  the  grant  contained 
in  a  patent  of  the  United  States,  to  land  in 
California,  one  portion  whereof  abutted  on 
the  Sacramento  river.     The  patent  was  is- 
sued upon  a  decree  of  confirmation  on  a 
previously  existing    right  or  equity  of  then, 
patentee  to  the  lands,  and  the  survey  made$ 
pursuant  to* the  decree  was  incorporated  in* 
the  patent.     In  the  course   of   the  opinion, 
speaking  through    Mr.    Justice    Field,    the 
court  said  (p.  669,  L.  ed.  p.  821,  Sup.  CU 
Rep.  p.  212): 

''The  courts  of  the  United  States  will  con- 
strue the  grants  of  the  general  government 
without  reference  to  the  rules  of  construop 
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tion  adopted  by  the  states  for  their  grants  ; 
but»  whatever  ineidents  or  rights  attach  to 
the  ownership  of  property  oonveyed  by  the 
government  will  be  determined  by  the 
statefl,  subject  to  the  condition  that  their 
rules  do  not  impair  the  efficacy  of  the 
^;rant8  or  the  use  and  enjoyment  of  the 
property  by  the  grantee." 

In  Shively  v.  Bowlhy  (1894)  152  U.  8.  1, 
44,  38  L.  ed.  331,  347,  14  Sup.  Ct  Rep. 
^8,  Mr.  Justice  Gray  delivering  the  opin- 
ion, the  language  just  quoted  was  approv- 
ingly referred  to;  and  Mr.  Justice  Peck- 
hfui,  speaking  for  the  court,  in  Si,  Anthony 
FalU  Water  Povoer  Co.  v.  Bt,  Paul  Water 
€omr9.  (1807)  168  U.  S.  349,  362,  42  L. 
ed.  407,  502,  18  Sup.  Ct  Rep.  167,  again 
Approvingly  referred  to  the  statement. 

How  completely  these  anthoritiea  apply 
to  this  case  Decomes,  I  think,  manifeat  when 
it  is  borne  in  mind  that  the  question  is 
whether  the  United  States,  by  the  convey- 
ance which  it  made  of  the  land  abutting  on 
the  woter,  parted  with  the  title,  which  it 
confessedly  owned  prior  to  the  eonveyanoe^ 
to  the  beds  of  the  lakes  themselves.  The 
reservation  as  to  rights  and  inoidenta  re- 
ferred to  in  the  excerpt  made  above  from 
the  opinion  in  Packer  v.  Bird  is  but  a  reit- 
eration of  the  doctrine  enunciated  bv  the 
court  in  the  concluding  sentenoes  of  the 
opinion  in  Irvine  v.  MarehaXly  20  How. 
658,  16  L.  ed.  994,  and  its  import  is  further 
shown  by  the  opini<m  in  Barney  v.  Keokukf 
94  U.  8.  324,  24  L.  ed.  224.  Id  the  latter 
case,  the  question  presented  was  what  ri^ts 
in  the  beds  of  navigable  streams  attached 
to  abutting  lands  conveyed  by  grants  of  the 
United  States,  and  the  court  said  that,  as 
the  beds  of  navigable  waters  within  a  state 
were  the  property  of  the  state,  by  virtue 
of  its  sovereignty,  no  rights  in  the  bed  of 
such  a  stream  could  be  conferred  by  a  con- 
v^ance  from  the  United  States,  unless  the 
state  law  vested  such  rights  in  the  owners 
of  the  upland  without  reference  to  the 
source  from  which  the  title  to  the  upland 
CD  had  been  derived.  If  such  be  the  power  of 
9  the  states  as  to  navigable  waters  whidi  th^ 
•  hold  in  trust,  it  necessarily  follows  Hhat 
what  rights  pass  by  a  conveyanoe  from  the 
United  States  to  land  under  non-navigable 
waters  must  be  determined  by  the  laws  of 
the  United  States,  to  whom  such  land  and 
water  when  situated  in  the  publie  domain 
belong  in  absolute  ownership. 

The  ownership  in  the  United  States  and 
its  exclusive  jKiwer  under  the  Constitution 
to  administer  and  control  its  property  be- 
ing thus  demonstrated,  it  follows  that  the 
state  law  is  not  the  proper  criterion  by 
which  to  ascertain  what  tae  United  States 
oonveved,  and,  therefore,  there  is  a  Federal 
•que^lon  to  be  examined. 

The  court  below  held,  although  the  United 
States  survey  had  not,  in  fact,  been  extended 
b^rond  the  meander  line,  and  the  lots  oon- 
v^red  by  the  United  States  were  described 
as  fractional  on  the  plat  and  in  the  pat^ 
ents,  that  the  patentees  yet  took  full  suodi- 
visions.  The  principle  applied  was  this: 
Where  marsh  land  or  non-navigable  waters 


were  within  a  meander  line  upon  whieh 
fractional  lots  were  abutted,  the  conveyanoe 
of  such  lota  by  the  United  States  earriea 
also  the  marsh  land  or  non-navigable  water 
beyond  the  meander  to  the  extent  of  a  full 
subdivision.  And,  in  order  to  accomplish 
this  result,  the  marsh  land  and  water  inside 
of  the  meander  will  be  considered  to  have 
been  surveyed,  and  the  lines  of  the  survey 
be  hence  protracted  across  the  meander  so 
aa  to  embrace  a  full  subdivision.  Whilst 
this  theory  was  plainly  irreconcilable  with 
the  construction  given  to  the  United  States 
law  by  the  supreme  court  of  Indiana  in 
cases  decided  by  it  prior  to  Btoner  v.  Riee^ 
121  Ind.  61,  6  L.  R.  A.  387,  22  K.  B.  968, 
that  ease  announced  the  rule,  and  the  sub- 
sequent cases  in  Indiana  have  sanctioned  it 
down  to  and  including  Kean  v.  Rohy^  upon 
which  the  decision  in  this  case  was  rested. 
In  Hardin  v.  Jordan  the  doctrine  of  Btoner 
V.  Rioe  was  criticised  as  an  unwarranted 
departure  from  the  common  law,  and  it  waa 
observed — as  waa  undoubtedly  the  case— 
that  the  Indiana  court,  in  Btoner  v.  Riee^ 
but  adopted  the  rule  announced  by  the  su- 
preme court  of  Michufan  in  Clute  v.  Fieher^ 
66  Mich.  48,  31  N.  W.  614,  decided  in  1887, 
shortly  before  the  decision  in  Btoner  v. 
Rioe.  Now,  the  opinion  in  Clute  v.  Fieher 
shows  that  the  Michigan  court  in  that  case 
but  followed  a  prior  ruling  made  by  it  at 
the  same  term,  in  Palmer  v.  Dodd,  64  Mieh.^ 
474,  31  N.  W.  209.  The  latter  case  involved^ 
title  to  land  within  «•  section  made  frao-* 
tional  by  a  meandered  lake  or  marsh,  and 
the  oontroveny  turned  upon  whether,  un- 
der the  law  of  the  United  States,  the  rights 
of  the  owner  of  the  fractional  section  ex- 
tended beyond  the  meander  line.  The  su- 
preme court  of  Michigan,  in  deciding  the 
question,  said: 

<<When  the  United  States  grants  by  pat- 
ent land  described  by  a  1ml  subdivision* 
the  grantee  is  entitled  to  all  the  land  em- 
braced within  the  legal  subdivision  eon* 
tained  in  his  grant,  and  is  not  limited  by 
the  number  of  aersa  specified  in  the  patent 
or  upon  the  government  plat.  The  meanders 
have  no  sigiSfieanee  as  boundaries,  and  are 
not  intended  aa  such.  They  are  run  simply 
to  a^ord  a  means  of  oomputing  the  area 
contained  in  the  fraction  which  the  United 
States  requires  payment  for  on  sale  of  the 
public  domain.  But  no  grantee  by  such 
patent,  granting  a  legal  subdivision  of 
land,  can  derive  title  to  land  upon  another 
legal  subdivision.  This  we  have  decided  in 
the  cases  of  Wileon  v.  Hoffman,  54  Mich. 
246,  20  N.  W.  37;  Keyaer  v.  Sutherland,  59 
Mich.  466,  26  N.  W.  866,  which  were  based 
upon  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Brown  v.  Clemenie,  S 
How.  650,  11  L.  ed.  767." 

It  is,  hence^  apparent  that  the  rule  in 
Clute  V.  Fisher  waa  based  upon  the  con- 
struction of  the  law  of  the  United  Statea 
expounded  by  this  court  in  Brotm  v.  Clem- 
ents, 3  How.  660,  11  L.  ed.  767.  But,  long 
prior  to  the  decision  in  Clute  v.  FiaheTf  thia 
court,  in  GoMam  v.  PhUlipB  (1857)  20  How. 
372,  16  L.  ed.  968,  had  reviewed  the  ease  of 
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Brown  t.  ClemenU,  and  decided  that  the 
nle  of  a  fractional  lot  did  not  oonTcy  a  full 
mbdiyision;  and,  in  consequence  of  this 
▼iew,  the  case  of  Brown  v.  ClemenU  was  ez- 

S-essly  overruled.  In  subsequent  cases  in 
iehiean  the  fact  that  that  court  had  mis- 
takenly predicated  its  conclusion  in  Clute 
y.  Fisher  on  a  case  which  this  court  had 
OYemiled,  haa  been  conceded.  Orand  Rap- 
ids  loe  d  Coal  Co,  ▼.  South  Orand  Rapids 
lee  d  Coal  Co.  102  Mich.  227,  25  L.  R.  A. 
816,  60  N.  W.  681.  But,  whilst  the  Michi- 
gan court  has  thus  recognized  the  error  in- 
to which  it  inadvertently  fell  in  Clute  ▼. 
Fisher,  the  Indiana  court  has  continued  to 
apply  that  rule,  although  the  sole  authority 
oupon  which  it  rests  hM  been  remidiated. 
$  Besides  the  error  in  the  ruling  below 
*  which  is  thus  shown  to* exist,  the  princi- 
ple applied  is,  moreover,  in  conflict  with  de- 
cisions of  this  court  since  the  ruling  in  Gcw- 
wam  V.  Phillips, 

In  Home  v.  Smith,  159  U.  S.  40,  40  L. 
ed.  68,  16  Sup.  Ct  Bep.  988,  certain  frac- 
tional lots  appeared  by  the  plat  of  survey 
to  be  bounded  on  the  west  by  the  meander 
line  of  the  Indian  river.  It  was,  however, 
found  as  a  fact  that  the  water  line  which 
was  surveyed  and  made  the  boundaiy  of  the 
lots  was  the  line  of  a  bayou  or  savannah, 
and  that  there  had  been  an  omission  to 
make  a  surv^  of  the  land  west  of  the  bayou 
and  between  it  and  the  main  bed  of  the  In- 
dian river.  The  court,  speaking  through 
Mr.  Justice  Brewer,  said  (p.  45,  L.  ed.  p. 
70,  Sup.  Ct.  Bep.  p.  990) : 

"Altnongh  it  was  unsurveyed,  it  does  not 
follow  that  a  patent  for  the  surveyed  tract 
adjoining  carries  with  it  the  land  which, 
perhaps,  ought  to  have  been,  but  which  was 
not  in  fact,  surveyed.  The  patent  conveys 
onlv  the  land  which  is  surveyed;  and,  when 
it  is  clear  from  the  plat  and  the  surveys 
that  the  tract  surveyea  terminated  at  a  par- 
ticular body  of  water,  the  patent  carries 
no  land  beyond  it." 

In  Niles  v.  Cedar  Point  Cluh,  175  U.  S. 
800,  44  L.  ed.  171,  20  Sup.  Ct  Rep.  124, 
it  appeared  that  a  survey  was  made  in 
1834-1835  of  fractional  townships  in  the 
northern  part  of  Ohio,  adjacent  to  Lake 
Erie.  By  the  field  notes  and  plat  certain 
sections  were  shown  as  fractional,  because 
a  tortuous  meander  line  was  shown  upon 
the  plat  of  survey  upon  which  the  fractional 
lots  abutted.  Across  this  meander  line 
there  was  a  region  of  country  described  aa 
a  marsh,  and  agreed  in  the  statement  of 
facta  to  be  a  body  of  low,  swamp  land, 
partly  boggy  and  partly  dry,  stretched  be- 
yond to  the  shores  of  Lake  Erie.  The  claim 
of  the  owner  of  the  abutting  lands  was  that 
his  boundary  was  not  the  meander  at  the 
edge  of  the  marsh,  but  Lake  Erie.  By  re- 
ferring to  the  plat  previously  excerpted  in 
reviewing  one  of  the  ToUeston  Club  Cases, 
showing  the  situation  of  the  land  which  was 
in  controvert  in  those  cases,  it  will  be  seen 
that  the  precise  condition  passed  upon  in 
those  cases  was  involved  in  Niles  v.  Cedar 
Pomi  Club,  175  U.  8.  300,  44  L.  ed.  171,  20 
Sup.  Ct.  Bep.  124.    With  the  exact  situation 


confronting  it,  instead  of  applying  the  er- 
roneous  rule  aimounced   in   Indiana,   thla 
court  held  that  the  purchaser  of  the  frae-n 
tional  lots  abutting  on  the  meander  did  not^ 
take  a  complete  subdivision,  but  was* con-* 
fined  by  the  meander  line  and  got  only  the 
land  which  he  bought  and  paid  for.     The 
court,  speaking  through  Mr.  Justice  Brew- 
er, said  (p.  306,  L  ed.  p.  173,  Sup.  Ct.  Bep^ 
p.  127) : 

"It  appears  distinctly  from  the  field  notes 
and  the  plat  that  the  surveyor,  Biee^ 
stopped  his  surveys  at  this  'marsh,'  aa  he 
call^  it.  These  surveys  were  approved  and 
a  plat  prepared,  which  was  based  upon  the 
nun'^s  and  field  notes,  and  showed  the  lim- 
its of  the  tracts  which  were  for  sale.  The 
patents,  referring  in  terms  to  the  survey  and 
plat,  clearly  disclose  that  the  government 
was  not  intending  to,  and  did  not,  conv^ 
any  land  which  was  a  part  of  the  marsh. 
.  .  .  *  • 

"It  may  be  that  surv^^r  Bice  erred  in 
not  extending  his  surveys  into  this  marab, 
but  his  error  does  not  enlarge  the  title  con- 
veyed by  the  patents  to  the  surveyed  frae- 
tional  sections.  The  United  States  sold  on- 
ly the  fractional  sections,  received  only  pay 
therefor,  an  amount  fixed  by  the  number  of 
acres  conveyed,  and  one  receiving  a  patent 
will  not  ordinarily  be  heard  to  insist  that^ 
by  reason  of  an  error  on  the  part  of  the 
surv^or,  more  land  waa  bought  than  was 
paid  for,  or  than  the  government  was  offei^ 
mg  for  sale." 

And  the  same  meaning  was  attributed  to 
a  meander  line  in  Frenoh-Olenn  Live  Stock 
Co.  V.  Springer,  186  U.  S.  64,  46  L.  ed. 
803,  22  Sup.  Ct  Bep.  663. 

But  it  is  said  the  state  of  Indiana  was 
entitled  to  the  land  under  the  beds  of  the 
lakes  in  and  by  virtue  of  the  act  of  Congress 
of  September  28,  1850,  known  aa  the  swamp 
land  act,  and,  therefore,  the  error  committed 
below,  as  to  the  meaning  of  the  survey  and 
patents,  is  without  importance.  But  the 
state  could  not  acquire  a  legal  title  to  land 
under  the  swamp  land  act  except  by  patent 
{Niles  V.  Cedar  Point  Club,  176  U.  8.  309, 
44  L.  ed.  174,  20  Sup.  Ct.  Bep.  124;  Brown 
V.  Hitchooek,  173  U.  S.  473,  43  L.  ed.  772, 
19  Sup.  Ct  Bep.  485;  Rogers'  Locomotive 
Mach.  Works  r.  American  Emigrant  Co.  164 
U.  8.  569,  574,  41  L.  ed.  652,  668,  17  Sup. 
Ct.  Bep.  188;  Michigan  Land  d  Lum- 
ber Co.  V.  Rust,  168  U.  8.  689,  692,  42  L. 
ed.  691,  592,  18  Sup.  Ct  Bep.  208),  and 
such  patent  must  have  been  based  upon  a 
survey,  as  the  statute  clearly  contemplated 
the  selection  and  patenting  only  of  ^legal 
subdivisions."  Act  Septen3>er  28,  1850  (9 
Stat  at  L.  619,  chap.  84,  U.  8.  Comp.  SUt 
1901,  p.  1587).  The  survey  having  stopped 
at  the  bank,  and  the  bed  of  the  lake  notgi 
having  been  surveyed,  platted,  or  snbdi-^ 
vided,  or  the  area  thereof  ascertained,*  bo« 
right  of  the  state  had  attached  to  the  lake* 
bM  land  under  the  swamp  laad  act  In- 
deed, whilst  some  of  the  earlier  cases  in  In- 
diana construed  the  swamp  land  act  in  di- 
rect conflict  with  the  meaning  of  that  act 
aa  interpreted  by  this  court  m   the   mam 


190 


KEAN  T.  GALUMET  CANAL  ft  IMP.  00. 


above  cited,  in  a  later  case  {Tolleston  CUib 
V,  State)  the  Indiana  court,  on  the  rehear- 
ing, pointed  out  that,  under  a  correct  ocm- 
Btruction  of  the  swamp  land  act,  a  sunrey 
and  a  patent  were  essentia]  prerequisites  to 
the  passing  of  rights  to  the  state  under  the 
Bwamp  land  act.  And  the  confirmatory  act 
of  March  3,  1857  (11  Stat,  at  L.  251,  chap. 
117,  U.  S.  Comp.  Stat.  1901,  p.  1588), 
clearly  has  no  application^  as  patents  had 
issued  in  1853  upon  all  the  selections  made 
for  the  state. 

The  mind  cannot  fail  at  once  to  perceive 
the  serious  disturbance  to  vested  rights 
which  must  follow  from  the  suggestion  that 
title  passed  to  the  state  of  Indiana,  under 
the  swamp  land  act,  to  land  belonging  to 
the  Unitea  States,  which  at  the  time  of  the 
issue  of  the  patents  to  the  state  had  not  been 
surveyed  or  selected  by  the  Secretary  of  the 
Interior  for  account  of  the  state,  and  which 
waa  not  parceled  into  legal  subdivisions  un- 
til 1875,  when  the  lalce-bed  land  in  question 
was  surveyed  as  the  property  of  the  United 
States. 

I  am  brought,  then,  to  these  questions: 
Did  the  IJnit«i  States,  by  running  meander 
lines,  lose  her  title  to  the  lands  within  such 
lines  T  and,  Did  she,  by  issuing  patents  for 
'the  fractional  lots  abutting  on  lakes  which 
were  thus  meandered,  convey  to  her  gran- 
tees title  to  the  center  of  the  lakes? 

It  cannot  be  successfully  controverted 
that  from  the  beginning,  both  under  the 
Confederation  and  since  the  adoption  of  the 
Constitution,  the  laws  for  the  survey  and 
sale  of  the  public  domain  have  contemplated 
as  well  the  survey  and  sale  of  both  dry  land 
and  land  covered  by  water,  except  that  un- 
der navigable  waters.  This  so  clearly  re- 
sults from  the  text  of  the  statutes  that  I 
content  myself  with  making  reference  to 
the  sections  of  the  Revised  Statutes  relating 
^to  the  subject,  and  to  a  citation  in  the 
^nargin  of  some  of  the  earlier  statutes.t 
-•  *  The  fact  that  land  undo*  non-navigable 
waters  was  subject  to  survey  and  sale,  and 
the  settled  practice  of  meandering  navigar 
ble  streams  and  making  fractional  abutting 
lots,  is  aptly  illustrated  by  the  case  of  Sur- 
gett  V.  La/pice  (1850)  8  How.  48,  12  L.  ed. 
982.  The  que<)tion  presented  in  that  case 
arose  under  the  act  of  March  3,  1811  (2 
Stat,  at  L.  662,  chap.  46),  relating  to  the 
mode  of  surveying  public  lands  in  the  ter- 
ritory of  Orleans.  By  the  2d  section  of 
that  act  power  was  conferred  to  depart  from 
the  rectangular  mode  of  survey  as  respected 
lands  abutting  on  certain  waters  In  the  ter- 
ritory. Such  lands  were  to  be  laid  out  into 
tracts  as  near  as  practicable  of  a  specified 


frontage  and  depth  on  a  river  <nr  bayou,  and 
to  be  bounded  oy  such  lines  as  the  nature 
of  the  country  would  render  practicable 
and  most  convenient.  By  the  5th  section  of 
the  act  certain  rights  of  pre-emption  or 
double  concessions  in  the  lands  back  of 
tracts  fronting  on  such  waters  were  created 
imder  described  conditions  in  favor  of  the 
front  proprietors,  it  being  provided  in  the 
act  that  double  concessions  should  in  no 
event  extend  so  far  in  depth  as  to  include 
lands  fit  for  cultivation  'Ordering  on  an- 
other river,  creek,  bayou,  or  water  course.'* 
Within  the  area  of  a  double  concession  in- 
volved in  the  controversy  in  the  case  named, 
there  was  a  bavou,  and  the  claim  on  one 
side  was  that  the  double  concession  should 
extend  back  and  embrace  the  lands  on  the 
bavou  on  the  theory  that  it  was  non-navi- 
gable, while,  on  the  other  hand,  it  was  con- 
tended tliat  the  bayou  should  be  treated  as 
navigable,  and  that  the  double  concession 
could  not  be  extended  back  to  embrace  the 
lands  bordering  on  the  bayou.  Considering 
the  contention  that  the  waters  of  the  bayou 
in  question,  though  non-navigable,  came 
within  the  description  of  water  courses  re- 
cited in  the  act,  the  court  said  (p.  69,  L. 
ed.p.  991):  2 

'To  what  description  of  water  course  did$ 
the  legislature*  reiert  The  enacting  clause* 
provides  that  every  person  who  owns  a 
tract  of  land,  'bordering'  on  any  river, 
creek,  bayou,  or  water  oourse;,  shall  have 
the  right  of  pre-emption  to  the  back  land. 
The  act  of  1811  has  been  construed,  in  the 
Department  of  Public  Lands,  for  nearly  for- 
ty years,  to  mean  that  those  owners  whose 
lands  fronted  on  a  navigable  stream  were 
only  provided  for;  and  l£at  the  word  'bor- 
der,' both  in  the  enacting  clause  and  in  the 
exception,  meant  to  front  on  a  navigable 
water  course;  that  is  to  say,  such  waters 
as  are  described  in  the  3d  section  of  the  act 
of  Februarv  20,  1811  [2  SUt.  at  L.  642, 
chap.  21],  by  which  Louisiana  was  author- 
ized to  form  a  state  Constitution  and  gov- 
ernment, by  which  act  the  River  Mississip- 
pi, and  the  navigable  rivers  and  waters  lead- 
ing into  the  same,  or  into  the  Gulf  of  Mex- 
ico, were  declared  to  be  common  highways, 
and  forever  free,  as  well  to  the  inhabitants 
of  the  said  state,  as  to  other  citizens  of  the 
United  States. 

••'Similar  provisions  as  respects  naviga- 
ble waters  are  common  to  other  states  where 
there  are  public  lands,  and  the  practice  has 
been  uniform  to  survey  and  sell  the  lands 
'bordering'  en  navigable  streams  as  frac- 
tional sections;  nor  is  the  channel  ever  sold 
to  a  private  owner.     Of  necessity,  it  had 


fOrdlnsnces  of  Confederation :  May  20,  1785 
(1  BIrohard's  Land  Laws,  p.  11)  ;  July  13,  1787, 
art.  4  (Id.  p.  18)  ;  July  28,  1787  (Id.  p.  24)  ; 
Jnne  20,  1788  (Id.  p.  29)  ;  and  July  0,  1788  (Id. 
p.  88).  Acts  of  Confess:  April  21,  1792  (1 
St&t.  at  L.  257,  chap.  25)  ;  May  5,  1792,  (1  Stat, 
at  L.  266,  chap.  30)  ;  May  18,  1796  (1  Stat,  at 
L.  461,  chap.  29,  U.  S.  Comp.  Stat.  1901,  p. 
1862)  :  May  10.  1800  (2  Stat,  at  L.  73,  cbap. 
65)  :  March  3.  1803  (2  Stat,  at  L.  288,  chap.  27)  ; 
March  20,  1804  (2  Stat,  at  L.  277,  chap.  85)  ; 


February  11,  1805  (2  Stat,  at  L.  813,  chap. 
14)  ;  March  2.  1805(2  StaL  at  L.  329,  chap.  26)  ; 
Marcb  3,  1811  (2  Stat  at  L.  662,  chap.  46)  ; 
April  24,  1820  (8  Stat,  at  L.  566,  chap.  51)  ; 
April  6,  1832  (4  Stat,  at  L.  608,  chap.  65).  Re- 
vised Statutes :  Title  82,  The  publio  lands,  par- 
ticularly chapter  4  (Pre-emption$) ,  chapter  6 
(Hometteads),  chapter  7  {Sale  and  disposal  of 
the  puhlio  lands),  and  chapter  9  {Survey  of  <7»# 
pubUo  londf). 
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to  be  left  almost  exclusively  to  the  Depart- 
ment of  Lands  executing  the  public  Burveys 
to  ascertain  what  stream  was  navigable,  and 
should  be  bordered  by  fractions  and  reserved 
from  sale;  and  on  the  other  hand,  what 
waters  were  not  navigable^  and  should  be 
included  in  square  sections,  and  the  chan- 
nel sold." 

Whilst,  of  course^  the  case  arose  under 
the  act  of  1811,  the  opinion  points  to  the 
general  rule  obtaining  for  years  in  the 
Land  Department  on  the  subject  of  the  sale 
of  land  under  non-navif;able  waters  and  the 
exclusion  of  land  forming  the  beds  of  nav- 
igaUe  or  public  waters  from  survey  and 
sale. 
M  Without  presently  developing  this  subject 
$  further,  I  append  in  the  marginf  a  raer- 
•  ence  to  acts  of  Congress,  rules  of  tho^Land 
Department  governing  surveys,  and  reports 
of  the  executive  officers  charged  with  the 
survey  and  disposition  of  the  publie  do- 
main, which,  bnrond  peradventure,show  that, 
from  the  verjr  beginning  of  the  government 
up  to  the  decision  in  Bardin  v.  Jordan,  the 
general  practice  was  to  treat  the  land  imder 
non-navigable  waters  as  the  property  of  the 
United  States,  and  to  survey  and  sell  the 
same  as  part  of  the  public  domain.  In- 
deed, the  proposition  just  stated  is  estab- 
lished by  the  facts  disclosed  in  the  various 
eases  decided  bv  the  supreme  court  in  In- 
diana which  I  have  at  tne  outset  reviewed. 
Whilst,  as  pointed  out  in  Surgett  v.  La- 
pice,  the  existence  of  a  navigable  stream 
was  the  reason  which  usually  occasioned  a 
meander  line,  and  hence  fractional  subdi- 
visions, the  provisions  of  the  surv^ing 
laws,  both  under  Uie  Confederation  and 
since,  contemplated  such  a  meander  line  al- 
so wherever  there  existed  an  Indian  reser- 
vation or  private  land  claim  which  at  the 
time  of  the  survey  was  made  prevented  the 
extension  of  the  publie  survqrs.  But  it  is 
apparent  that  from  an  early  day  meander 
lines  and  resulting  fractional  sections  came 
to  be  established,  not  only  when  occasioned 
by  navigable  rivers,  Indian  reservations,  or 
private  land  claims,  but  from  other  causes. 
Thus,  where  the  deputy  surveyor  encoun- 
tered a  morass  or  swamp  which  he  deemed 
impassable,  or  such  a  body  of  non-naviga- 
ble water  as  in  his  judgment  it  would  not 
be  profitable  then  to  survey,  a  meander  line 
would  be  run  and  fractional  sections 
created.  When  this  practice  first  orig- 
inated, and  whether  the  surveyor  general  of 
ttie  respective  surveying  districts  applied 
uniform  rules  concerning  it,  the  official  docu- 


ments of  which  I  can  take  judicial  notice 
do  not  enable  me  to  determine.  But  certain  9 
it  is  that  the  practice  prevailed  prior  to$^ 
1827.  This  is  evidencea*by  a  eommunicar* 
tion  from  the  Land  Department  to  the  sur- 
veyor general  at  Washington,  Mississippi, 
dated  January  30,  1827  (2  Birchard's 
Comp.  p.  862),  and  also  by  a  letter  from 
the  Commissioner  to  the  surveyor  general 
at  Cincinnati,  Ohio,  dated  March  11,  1836- 
(Id.  962).  That  complaint  was  sometimea 
made  that  deputy  surveyors  had  mistakenly 
meandered  marsh  land,  which  it  was  as- 
serted should  have  been  surveyed,  subdi- 
vided, and  platted,  is  also  indicated  by  the 
official  communication  last  referred  to.  The 

{practice  as  to  non-navigable  lakes,  above  el- 
uded to,  is,  moreover,  shown  by  the  mean- 
dering of  the  very  lakes  here  in  controversy 
(Wolf  and  Qeoree)  as  early  as  1836,  of 
Beaver  lake  and  Sie  lands  adjacent  to  the 
Calumet  river  about  the  same  time,  aa 
shown  by  the  Indiana  decision  in  the  PorU- 
mouth  Bank  and  Tolleston  Club  Oaset,  and 
of  Cross,  Soda,  Clear  and  Fairy  lakes  in 
Louisiana  in  1839.  Sen.  Doc.  101,  54  Cong. 
1st  session. 

The  general  practice  as  to  meandering 
lakes  and  ponds,  prevailing  in  the  survey- 
ing districts  created  prior  to  1850,  is,  how- 
ever, conclusively  shown  by  the  "Manual  of 
Instructions"  dated  Februsry  22,  1865,  is- 
sued bv  the  lisnd  Department  for  the  guid- 
ance of  the  surveyors  and  deputy  surveyors. 
In  a  letter  transmitting  this  manual,  the 
Commissioner  of  the  General  Land  OfAce  di- 
rected attention  to  the  fact  that  it  was  & 
revised  edition  of  the  previous  instructions 
on  the  subject  Among  the  instructiona 
contained  in  this  manual  was  the  following 
(Lester  Land  Laws,  p.  714) : 

"3.  You  aro  ako  to  meander,  in  msjiner 
aforesaid,  all  lakea  and  deep  ponds  of  the 
area  of  25  acres  and  upwards;  also  navigir 
ble  bayous;  shallow  ponds,  readily  to  be 
drained,  or  likely  to  dry  up,  are  not  to  be 
meandered.** 

This  manual  was  approved  by  Congress 
on  ^Tav  30,  1862  (12  Stat,  at  L.  409,  chap. 
86).  Like  manuals,  reiterating  the  instruc- 
tions above  referred  to,  were  issued  on  May 
3,  1881,  January  1,  1800,  and  June  30,  1894 
(p.  57) ;  and  tne  manual  of  1894  was  ap- 
proved by  Congress  on  Auffust  15,  1894.  28 
Stat,  at  L.  285,  chap.  288,  U.  S.  Comp.  Stat 
1901,  p.  1474. 

Whilst  the  statements  already  made  are 
sufficient  to  demonstrate  that  the  rule  con- 
tained in  the  manuals  but  substantially  ex- 


tAct  of  July  1,  1870  (16  Stat,  at  L.  187,  chap. 
100)  ;  Act  of  January  11.  1878  (17  Stat,  at  L. 
409,  chap.  82)  ;  Act  of  February  10,  1874  (18 
Stat  at  L.  16,  chap.  80)  ;  Act  of  December  21, 
1874  (18  Stat  at  L.  298,  chap.  6) :  Mannal  o< 
Surveylne  Instmctions,  Febrnary  22,  1855,  ap- 
proved by  Congress,  May  80,  1862  (12  SUt.  at 
L.  409,  chap.  86)  ;  lastnictlons  of  Commission- 
er of  General  Land  Office  of  July  13,  1874 
(Copp*s  Public  Land  Laws,  p.  765)  ;  Report  of 
Commissioner  of  General  Land  Office,  1868  (p. 
131)  ;  Manual  of  Sorreylng  Instructions,  May 
8,  1881  (p.  84),  January  1,  1890  (p.  S3),  and 
June  30,  1894  (p.  57),  which  last  was  approved 


by  act  of  August  16,  1894  (28  Stat  at  L.  285. 
chap.  288.  U.  B.  Comp.  Stat.  1901,  p.  1474)  ; 
Deport  of  the  Commissioner  of  the  General 
Land  Office,  1877  (p.ll)  :  Letter  of  BecreUry 
of  Interior  In  response  to  a  resolution  of  the 
House  of  Representatives  respecting  the  survey 
of  Lakes  Wolf  and  George  In  Indiana  and  Illi- 
nois (H.  R.  Ex.  Doc,  no.  83,  45th  Congress,  2d 
session) :  Report  of  the  Commissioner  of  the 
General  Land  Office,  in  response  to  Senate  reso- 
lution of  January  14,  1896,  giving  information 
relative  to  certain  lakes  in  Louisiana  (Sen.  Doe* 
na  101,  64th  Congress,  1st  session). 
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S  pressed  the  practice  preivailing  from  the  be- 
«  ginning,  such* fact  is  additionally  demon- 
strated by  the  report  of  the  Commissioner 
€f  the  General  Office  for  1868  (p.  131), 
wherein,  referring  to  the  rule,  he  said  that, 
in  substance,  it  but  reiterated  the  practice 
Always  followed  in  the  Land  Depar&nent. 

There  is  in  reason,  then,  no  support  for 
the  Dropoeition  announced  in  some  cases  de- 
eidea  by  state  courts, — ^presumably  on  the 
authority  of  the  rule  in  Hardin  v.  Jordan, 
— ^that  the  stopping  of  a  survey  at  the  mar- 
gin of  a  non-navigable  body  of  water  and 
the  meandering  of  the  same  operate  to  de- 
prive the  United  States  of  the  title  to  land 
within  the  meanders,  which  the  United 
States  had  owned  before  the  meander  lines 
were  run.  To  say  this  would  be  only  to  de- 
clare that  power  esusted  in  the  executive 
oflicers  of  the  government  to  strip  the  Unit* 
ed  States  of  its  pxopertT  bv  a  mere  method 
of  survey,  when  from  the  beginning  no  au- 
thority to  that  effect  had  been  conferred, 
and  no  such  purpose  was  contemplated. 
The  practice  of  the  government  and  the  de- 
cisions of  this  court,  it  seems  to  me^  leave 
no  room  for  controversy  on  this  subject. 
Thus,  where  a  navigable  stream  was  mean- 
dered, and  within  the  meander  lines  were 
unsurveyed  islands  forming  part  ci  the  pub- 
lic domain  of  the  United  States,  and  a  re- 
quest was  subsequently  made  under  the 
provisions  of  the  statutes  of  the  United 
States  for  their  surv^  (12  Stat,  at  L. 
410,  ehap.  90),  the  practice  of  the  depart- 
ment was  to  comply  with  the  request  and 
•urvey  and  dispose  of  the  islands  as  parts 
of  tbe  public  domain.  Beport  Land  Office, 
1808,  p.  121.  And,  as  said  in  the  same  re- 
port, m  referring  to  the  rule  prevailing 
from  the  beginning  concerning  the  meander- 
ing of  lakes  and  ponds,  where^  subsequently 
to  such  meandering,  lake  beds  were  report- 
ed as  dry,  they  "were  surv^ed  and  brought 
into  the  market  In  all  these  instaaoes  the 
United  States  has  but  exercised  the  ordinary 
rifl^t  of  proprietorship." 

The  decisions  of  this  court  already  re- 
ferred to  conclusively  establish  at  the  ssme 
time  that  the  mere  running  of  a  hieander 
line  did  not  affect  the  title  of  the  United 
States  to  the  land  within  such  meanders. 
Without  going  over  all  the  cases,  it  suffices 
to  mil  at.tontion  on  this  point  to  0€txgam 
V.  PMllipM,  20  How.  372,  15  L.  ed.  958; 
and   NUes  v.  Cedar  Point  Club,  175  U.  S. 


1 300,  44  L.  ed.  171,  20  Sup.  Ct.  Rep.   124. 

•  Quite  recently  the  subject  was  again  passed 
upon  in  United  States  v.  Mission  Rock  Co, 
189  U.  S.  891,on<e,  606,  23  Sup.  Ct  Rep. 
006.  In  that  case  there  existed  in  naviga- 
ble waters  a  snuill  island,  and,  whilst  the 
title  of  the  state  to  the  land  under  the  navi- 
gable waters  was  sustained,  the  title  of  the 
United  States  to  the  island  was  upheld. 

The  prior  title  of  the  United  States  being 
unaffected  by  the  meander,  did  the  convey- 
ance by  the  United  States  of  a  specified 
?|uantity  of  land  contained  in  described 
ractional  lots  abutting  on  a  meander,  the 
land  imdcr  wster  within  the  meanders  be- 
ing  unsurveyed    and    unplatted,  convey  by 


legal  intendment  more  than  the  grant  piu> 
ported  to  embraoet 

It  cannot  be  controverted  that,  at  oom* 
mon  law,  as  elaborately  pointed  out  in 
Hardin  v.  Jordati^  the  owner  of  land  abut- 
ting on  an  unnavigable  body  of  water,  by 
conveying  the  upland  as  bounding  on  the 
water,  without  restrietion  or  reservation  in 
the  deed,  in  legal  eifeet,  caused  the  center 
of  the  stream  to  be  the  boundary  of  the 
land  conveyed.  But,  it  seems  to  me^  it  can.- 
not  be  questioned  that  the  statutes  of  the 
United  States  relating  to  the  disposal  ot 
the  public  domain  confer  no  power  what- 
ever to  sell  imsurveyed  public  land,  nor  do 
such  statutes  invest  courts  with  the  author* 
ity  to  enlarge  the  grants  actually  specified 
in  the  patents  of  the  United  States.  A  grant 
by  the  United  States  is  to  be  interpreted  by 
the  statutes  of  the  United  States,  and  there- 
fore is  not  subject  to  be  enlarged  by  any 
Erinciple  of  conveyance  beyond  the  express 
itend^ent  of  the  statute  under  the  author- 
ity  of  which  the  grant  is  mada  The  dif- 
ference between  the  rules  of  construction 
applicable  to  grants  made  by  a  ffovenunent 
and  the  grant  made  by  an  individual  is 
that  srants  of  the  government  are  to  be 
strictly  constmed  in  its  favor  and  against 
the  grantee;  in  other  words,  that  nothing 
passes  by  the  grant  but  that  which  is  neees- 
sarily  and  expressly  embraced  in  its  terms. 
The  doctrine  on  this  subject  was  aptly 
stated  by  the  eourt  in  Bhiiely  v.  Botolhyt 
speaking  through  Mr.  JusUoe  Gray,  where 
it  waa  said  (152  U.  a  10,  38  L.  ed.  835, 
14  Sup.  Ct.  Rep.  651): 

''It  was  argued  for  the  defendants  in  ei^ 
ror  that  the  question  presented  was  a  mere« 
question  of  construction  of  a  grant  bounded  $ 
ify  tide  water,  and  would  £ive  been  the* 
same  as  it  is  if  the  grantor  had  been  a  pri- 
vate person.  But  this  is  not  sa  The  rule 
of  constructi<m  in  the  case  of  sueh  a  grant 
from  the  sovereign  is  quite  different  from 
that  which  governs  private  grants.  The  f^ 
miliar  rule  and  its  chief  foundation  were 
felicitously  expressed  by  Sir  William  Scott  t 
'All  grants  of  the  Crown  are  to  be  strictly 
construed  against  the  grantee,  contnmr 
to  the  usual  policy  of  the  law  in  the  consid- 
eration of  grants;  and  upon  this  just 
ground,  that  the  prerogatives  and  rights  and 
emoluments  of  tae  Crown  being  conferred 
upon  it  for  ereat  purposes,  and  for  the  pub- 
lic uscb  it  ulaW  not  be  intended  that  such 
prerogatives,  rights,  and  emoluments  are 
diminished  by  any  grant,  beyond  what  such 
grant  by  necessary  and  unavoidable  con- 
struction shall  take  away.'  The  Reheokah, 
1  C.  Rob.  227,  230.  Many  judgments  of 
this  eourt  are  to  the  same  effect  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet  420, 
544-548,  9  L.  ed.  773,  822-824;  Martin  v. 
WaddeU,  16  Pet.  367,  411,  10  L.  ed.  997, 
1013;  Central  Tranep.  Co.  v.  Pullman's 
Palace  Car  Co,  139  U.  S.  24,  49,  35  L.  ed. 
55,  64,  11  Sup.  Ct  Rep.  478." 

Applying  tnis  doctrine  to  the  lands  in 
question,  as  the  law  of  the  United  States 
conferred  no  authority  to  transfer  unsur- 
veyed land,  and  confined  the  patentee  to  tha 


688 


23  SUPBEME  OOXniT  REPORTER. 


Oct.  Tbbii, 


land  tJsttaMy  described  in  the  patent  aa 
strictly  construed,  it  follows  that,  by  the 
issue  of  its  patents  for  fractional  lots  abut- 
ting on  the  water,  the  United  States  did  not 
transfer  the  title  to  the  beds  of  the  lakes  in 
question  within  the  meander  lines. 

And  the  Land  Department,  in  executing 
the  acts  of  Congress,  and  Congress  itself,  in 
dealing  with  the  subject,  hare  so  uniformly 
manifested  the  purpose  that  the  grants  of 
the  United  States  to  land  bordering  on  a 
non-navigable  body  of  water  should  not  con- 
vey the  land  under  the  water  belonging  to 
the  United  States  beyond  the  limits  of  the 
land  actually  expressed  in  the  patent  as  con- 
veyed, thai  it  seems  to  me  the  statutes  for 
the  disposition  of  the  public  domain  should 
be  read  as  if  they  contained  an  express  pro- 
vision to  that  effect. 

I  have  already  shown  the  rule  prevailing 

from  the  earliest  day  for  the  meandering  of 

non-navigable  lakes  and  ponds,  and,  in  doing 

e  so,  called  attention  to  the  report  of  the  Com- 

S  missioner  of  the  General  Land  Office  made  in 

*  1868,  in  which  he  stated^fhat  it  had  been  the 

constant  practice  from  the  beginning,  after 

lakes  had  been  meandered  and  on  the  lakes 

becoming  dry,  to  survey  and  dispose  of  the 

beds  thereof.    As  evidencing  this  practice,  I 

call  attention  to  the  following: 

The  Land  Department,  on  July  13,  1874 
(Copp's  Public  Land  Laws,  p.  765),  issued 
directions  which  were  to  govern  the  survey 
of  the  bed  of  non-navigable  lakes  and  other 
like  bodies  of  water  which  had  been  mean- 
dered at  the  time  of  the  original  survey,  and 
which  had  become  suitable  for  survey  and 
sale.  As  the  circular  of  instructions  related 
only  to  districts  where  the  office  of  surveyor 

general  had  been  alwliahed,  and  could  not 
ave  been  intended  to  create  a  rule  in  such 
districts  different  from  that  obtaining  in 
other  districts,  the  legitimate  inference  from 
the  instructions  is  that  it  was  intended  to 
put  in  effect  in  such  districts  the  practice 
usual  in  other  districts  where  the  office  of 
surveyor  ^neral  had  not  been  done  away 
with.  This  view  finds  support  in  the  pre- 
lude to  the  letter  forwarding  the  circular  of 
instructions,  which  says:  "As  inquiries 
arise  in  regard  to  the  surv^  of  the  beds  of 
meandered  lakes  or  other  similar  bodies  of 
water  in  districts  where  the  office  of  survey- 
or general  has  been  discontinued,  the  follow- 
ing is  communicated,"  etc.  The  instructions 
which  followed  authorized  the  survey  of  the 
l)eds  of  such  Iskes  as  the  property  of  the 
United  States,  when  the  waters  had  "so  per- 
manently receded  or  dried  up  as  to  leave 
within  the  unsurveyed  area  dry  land  fit,  in 
ordinary  seasons,  for  agricultural  purpos- 
es." The  remainder  of  the  instructions 
dealt  with  the  mode  of  proceeding  to  have  a 
survey  made  and  title  obtained  by  individu- 
als. 

Here,  again,  as  in  the  case  of  the  rule  of 
1855,  concerning  the  meandering  of  non-nav- 
igable lakes,  the  fact  that  it  but  in  sub- 
stance formulated  the  practice  prevailing 
from  the  beginning,  is  shown  by  the  report 
of  the  Commissioner  of  the  General  Land 
Office  made  in  1877  (Report,  Land  Office,  p. 


11),  where,  referring  to  the  practice  of  the 
department  as  to  surveying  islands  situated 
in  navigable  waters  within  a  meander  and 
the  circular  in  respect  thereto  issued  in 
1868,  and  also  referring  to  the  circular  of 
Julv  13,  1874,  above  referred  to,  it  was 
said:  ^ 

"The  regulations  embraced  in  these  drcu-g 
lars  were  not  new*  in  their  substance,  but* 
were  simply  a  formulation  of  the  pre-exist- 
ing practice  of  the  office  theretofore  adminis- 
tered with  reference  to  the  class  of  lands  to 
which  they  were  applicable." 

It  is  then  established  that  from  the  very 
beginning  of  the  government,  until  at  leasl 
the  date  of  the  circular  Just  referred  to,  the 
practice  was,  after  non-navigable  bodies  of 
water  had  been  meandered,  when  the  beds 
thereof  became  uncovered,  to  dispose  of  such 
beds  as  the  property  of  the  United  States, 
separately  from  the  former  border  lots.  Ab 
the  record  does  not  disclose  the  number  of 
instances  in  which  this  practice  was  ob- 
served durinff  nearly  one  hundred  years 
prior  to  Hardin  v.  Jordan,  I  may  not  state 
them,  but,  as  no  single  instance  to  the  con- 
trary appears,  it  seems  to  me  that  the  state- 
ment in  aardin  v.  Jordan,  that  the  contrary 
rule  had  always  prevailed,  is  left  withoirt 
any  support  whatever,  and  must  have  arisen 
from  confounding  the  uniform  practice  not 
to  sell  the  channel  of  navigable  rivers,  which 
belonged  to  the  states,  with  the  uniform 
practice  to  the  contrary  as  to  non-navigable 
waters,  which  belonged  to  the  United 
States.  But,  the  acts  of  Congress  on  the 
subject  are  so  clear  that  they  leave  no  room 
for  substantial  controversy,  and  they,  in  ef- 
fect, amount  to  a  legislative  approval 
of  the  construction  of  the  laws  of  the 
United  States  affixed  by  the  adminis- 
trative officers  to  those  laws  from  the 
very  foundation  of  the  government  Thus, 
on  July  1,  1870  (16  Stat,  at  L.  187, 
chap.  199) ,  after  the  sale  of  border  lots  abut- 
ting on  the  meander  of  a  marsh  and  the  Lit- 
tle Calumet  river.  Congress  provided  for  the 
survey  and  sale  of  the  lands  within  the  me- 
anders. So,  also,  after  the  patenting  to  the 
state  of  Indiana  of  the  fractional  lots  abut- 
ting on  Beaver  lake,  Congress,  by  act  of  Jan- 
uary 11,  1873  (17  Stat,  at  L.  409,  chap. 
32 ) ,  granted  the  bed  of  the  lake  to  the  state. 
Again,  by  the  act  of  February  19,  1874  (18 
Stat,  at  L.  16,  chap.  30) ,  the  bed  of  a  mean- 
dered lake,  known  as  Tarkio  lake,  situated 
in  Holt  county,  Missouri,  was  conveyed  to 
the  county,  with  a  reservation,  however,  that 
the  county  should  make  title  to  such  person 
as  might  have  settled  upon  any  portion  of 
the  land  once  part  of  theoed  of  the  lake,  un- 
der the  homestead  and  pre-emption  law8.e« 
Yet  a  further  illustration,  which,  because  of  § 
its  brevity  and  importance,  it^excerpted  in* 
full.  Congress  pa^ed  an  act,  approved  on 
December  21,  1874  (18  Stat  at  L.  293,  chap. 
5),  which  reads  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  eo 
much  of  the  bed  of  the  marsh  or  pond  in  see- 
tions  fourteen,  twenty-three,  and  twenty-six. 
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in  townaUp  alxteeii  north,  of  ran^e  twenty 
east  of  the  fourth  principal  meridian  in  the 
county  of  Sheboygan,  in  the  state  of  Wis- 
consin, as  shall  or  may  be  reclaimed  by 
draining  the  water  from  the  same,  shall  be 
owned  and  held^  so  far  as  any  rights  or  in- 
terests of  the  United  States  are  concerned, 
by  the  owners  of  the  lands  shutting  upon 
said  marsh  or  pond,  and  draining  tl^  same 
to  the  center  or  thread  thereof,  and  divided 
among  the  several  owners  adjoinine  and 
abutting  said  marsh  or  pond,  according  to 
the  rules  of  law,  upon  payment  by  said  ad- 
Joining  owners  into  the  treasury  of  the 
United  States  of  $1.25  per  acre  for  the 
amount  of  land  that  has  been  or  may  be  so 
reclaimed/' 

But,  it  is  said,  although  it  be  conceded 
that  the  patentee,  under  the  law  of  the 
United  States,  was  confined  to  the  land  with- 
in the  actual  boundaries  of  the  fractional  lots 
conveyed,  nevertheless  if,  as  a  matter  of  con- 
veyancing, a  grant  by  an  individual  would 
be  construed  under  the  state  law  as  extend- 
ing beyond  the  dry  land  to  the  center  of  the 
water,  such  construction  should  be  applied 
to  the  patents  of  the  United  States.  This, 
however,  but  asserts  the  same  proposition 
which  I  have  already  fully  considered,  and, 
whilst  seemingly  accepting  the  true  meaning 
of  the  law  of  the  United  States  and  the  in- 
terpretation given  to  it  from  the  beginning, 
proceeds  to  overthrow  it. 
To  aii?ue  that,  because  conveyances  made 
V  individuals  are  controlled  by  the  law  of 
he  stajtes,  therefore  conv^ances  made  bv 
the  United  States  are  likewise  so  controlled, 
involves,  as  I  see  it,  not  only  a  turn  sequitur, 
but,  besides,  amounts  to  denying,  so  far  as 
the  public  domain  is  concerned,  that  there 
is  a  government  of  the  United  States  having 
complete  ownership  and  supreme  power  in 
esthe  premises.  The  suggestion  that  courts  as 
2*  matter  of  convenience  will  determine  by 
•  the  8tate*law  the  extent  of  a  grant  made  by 
the  United  States  is  without  force,  since 
courts  have  no  poVer  upon  their  conception 
of  convenience  to  deprive  the  United  States 
of  its  property  by  resorting  to  the  laws  of  a 
state  m  order  to  devest  the  title  of  the 
United  States  in  and  to  property  which  it 
owns,  and  which  it  has  never  voluntarily 

Sirted  with  if  its  own  laws  be  applied, 
oreover,  the  argument  of  convenience, 
when  inherently  considered,  is  without  mer- 
ft>  since  it  rests  on  the  assumption  that,  for 
the  purpose  of  convenience,  it  will  be  held 
that  what  property  passed  by  a  grant  of  the 
United  States  is  to  be  measured  by  a  vari- 
able standard,  the  divergent  laws  of  the  sev- 
eral States,  instead  of  the  law  of  the  United 
Stat^  operating  generally  throughout  the 
United  States,  thus  creating  uncertainty 
and  confusion  by  causing  it  to  come  to  pass 
that  a  grant  made  by  the  United  States  in 
virtue  of  the  authority  conferred  by  the 
statutes  of  the  United  States  will  mean  one 
thing  in  one  state  and  a  wholly  different 
thing  in  another. 

As  pointed  out  by  this  court  in  Irvine  ▼. 
Marshall,  20  How.  558,  563,  15  L.  ed.  994, 
997,  one  of  the  very  objects  of  the  provision 


of  the  Constitution  conferring  ample  power 
upon  Congress  with  respect  to  the  property 
of  the  United  States  was  to  prevent  this  very 
condition  of  things.  In  other  words,  the 
proposition  is  that,  for  the  sake  of  assumed 
convenience,  a  rule  of  interpretation  should 
be  resorted  to  to  bring  about  the  very  condi- 
tion of  inconvenience  which  it  was  the  pur- 
pose by  the  constitutional  provision  in  ques- 
tion to  guard  against. 

Conceding,  however,  arguendo,  that  a 
grant  by  the  United  States  should  be  con- 
strued as  a  matter  of  conveyancing  by  the 
local  law  prevailing  in  a  particular  state,  it 
nevertheless  seems  to  me  clear  that  the  con- 
clusion which  the  court  reaches  is  erroneous. 
As  has  been  shown  in  the  Portsmouth  Bank 
Case,  the  supreme  court  of  Indiana  express- 
ly decided  that  a  conveyance  of  border  lots 
by  the  state  was  to  be  governed,  not  by  the 
rules  of  conveyancing  applicable  to  private 
individuals,  but  that  the  power  of  the  state 
officers  was  to  be  ascertained  from  the  stat- 
utes of  the  state  alone;  consequently,  it  was  it 
decided  that,  where  the  state  had  conveyed  § 
the  lots  abutting*on  Beaver  lake  by  the  ex-* 
act  description  contained  in  the  patents  of 
the  United  States^  such  conveyances  gave  no 
rig^ht  to  the  bed  of  the  lake,  because  power 
existed  in  the  officers  of  the  state  only  to  sell 
lands  which  had  been  regularly  surveyed 
and  platted.  In  other  words,  the  local  deci- 
sions in  Indiana  establish  the  exact  distinc- 
tion between  the  rule  of  conveyancing  appli- 
cable to  individuals  and  those  controlling 
the  grant  by  a  government,  which  was 
pointed  out  by  this  court  in  the  passage  from 
the  opinion  in  Shively  v.  Bowlhy,  previously 
quoted. 

Surely,  if  it  be  the  rule  in  Indiana  that 
the  construction  of  a  grant  made  by  the 
state  of  its  public  lands  is  to  be  controlled 
by  the  state  statutes,  it  should  not  now  be 
held  that  a  grant  by  the  United  States  of  its 
lands  situated  in  Indiana  is  not  to  be  con- 
strued by  the  statutes  of  the  United  States, 
but  b^  the  rules  of  conveyancing  applicable 
to  private  grants.  In  other  words,  that,  in 
dealing  wiui  the  lands  of  the  United  States, 
the  government  is  to  be  subjected  to  the  lo- 
cal law  of  Indiana,  and  yet  at  the  same  time 
he  deprived  of  the  rights  which  are  accorded 
by  that  law  to  the  state,  regarded  as  a  gov- 
ernment. To  now  so  hold,  it  seems  to  me,  is 
but  to  declare  that  it  is  within  the  prorince 
of  the  local  law  to  strip  the  United  States  of 
its  governmental  attributes  and  reduce  it  to 
the  condition  of  a  mere  private  individual. 
This  difficulty  cannot  be  avoided  by  suggest- 
ing that  in  tiiis  particular  case  the  Indiana 
courts  have  decided  that  the  transfer  of  the 
border  lots  carried  the  beds  of  the  lakes,  and 
hence  it  must  be  construed  that  such  land 
passed  by  the  local  law.  As  has  been  previ- 
ously demonstrated,  the  decision  of  the  su- 
preme court  of  Indiana  in  this  case  was  in 
effect  predicated  on  its  previous  rulings  in 
Bioner  v.  Rice  and  the  Tolleston  Club  Cases, 
In  those  cases  it  was  declared  that  the  doc- 
trine previously  announced  in  the  Ports- 
mouth Bank  Case  was  not  overruled,  but  the 
court  proceeded  upon  the  theory  that  thai 


•70 


23  SUPREME  COURT  REPORTER. 


Cor.  Tbvi^ 


!  was  inapplicable,  beoaaae  it  held  in  the 
subsequent  cases  that  there  had  been  in  those 
eases  a  aurvej  of  the  land  under  water  at 
the  time  the  border  lots  were  oonvejed  by 
the  United  States.  This  was  based,  not  up- 
10  on  any  local  law,  but  upon  the  law  of  the 
g  United   States   as  construed  by  the   state 

•  oourt.  That*con8truction  being  oyerthrown 
by  the  decision  of  this  qpurt  in  Ocuszam  y. 
Phillipa  and  the  many  other  oases  in  this 
oourt  which  have  followed  it,  it  results  that 
hy  the  Federal  la/u?,  upon  which  the  oourt 
haaed  its  decision,  the  heda  of  the  lakee  did 
not  paea.  And  that  this  result  was  under- 
stood by  the  supreme  court  of  Indiana  is 
shown  by  the  opinion  on  the  rehearing  in  the 
Tolleaton  Club  Caae,  where  it  was  expressly 
declared  that,  if  the  theorr  of  survey  an- 
nounced by  the  court  was  inoorrect,  it  was 
its  opinion  that  the  bed  of  the  lake  did  not 
pass,  and  title  thereto  remained  in  the 
United  States.  The  decision  now  ajmounced, 
therefore,  holds  that  the  question  whether 
the  beds  of  the  lakes  passed  is  to  be  det^- 
mined  by  the  local  law  as  a  matter  of  con- 
veyancing. When  it  develops  by  the  deci- 
sion of  the  Indiana  court  that,  under  the  lo- 
cal law,  as  a  matter  of  conveyancing,  the 
beds  of  the  lakes  did  not  pass,  it  is  then  in 
effect  decided  that  the  beds  did  pass,  because 
it  has  been  decided  by  the  supreme  oourt  of 
Indiana  that  there  had  been  a  survey  under 
the  law  of  the  United  States,  although  the 
fact  that  there  had  been  none  conclusively 
results  from  a  line  of  dedaions  of  this  oourt 
which  are  not  now  (questioned.  It  comes 
then,  as  my  mind  sees  it,  to  tliis:  The  beds 
of  the  lakes  did  not  pase  by  the  local  law, 
and  they  did  not  pass  by  the  Federal  law 
oorrectly  construed;  but,  although  passing 
br  neither  the  Federal  nor  the  local  law, 
they  must  yet  be  held  to  have  passed  be- 
cause of  a  principle  of  law  which  it  is  impos- 
sible for  me  to  state,  because  my  mind  does 
not  perceive  it. 

Pretermitting,  however,  this  view,  and 
oonsidering  the  case  as  controlled  by  the 
rule  of  Hardin  v.  Jordan,  it  only  remains  to 
determine  whether,  under  the  principle  of 
atare  deciaia,  my  duty  is  to  assent  to  its  ap- 
plication in  the  case  at  hand.  Undoubtedly, 
since  Hardin  v.  Jordan  was  decided,  rights 
of  properly  may  have  accrued  predicated  on 
the  ruling  made  in  that  case ;  but  it  is  also 
unquestionable  that  rights  of  properly  which 
had  vested  prior  to  &at  ruling  under  the 
acts  of  Congress,  and  the  settled  construc- 
tion and  practice  of  the  government  prevail- 
ing for  almost  a  century,  would  be  devested 
if  that  case  were  applied.    Indeed,  the  caae 

•  in  hand  is  but  an  illustration  of  this  fact, 
g  since  patents  of  the  United  States  to  land 

•  once  forming *part  of  the  beds  of  the  lakes 
which  are  in  controversy  in  this  case  were 
issued  prior  to  the  decision  in  Hardin  v. 
Jordan.  Two  classes  of  rights  of  property 
then  must  be  considered, — ^the  one  resting  on 
the  true  rule  existing  from  the  foundation 
of  the  government,  and  the  other  upon  the 
mistaken  theory  of  Hardin  v.  Jordan,  I  do 
not  feel  at  liberty  to  indulge  in  the  oonjeo- 
tore  that  the  rights  which  were  brought  into 


existence  during  a  centoiy  are  less  imporV 

ant  than  those  which  may  have  arisen  in  th« 
comparatively  short  period  since  the  deci- 
sion in  Hardin  v.  Jordan.  Putting  this 
view  aside,  if  only  the  rights  of  those  who 
had  actually  received  tl^  patents  of  the 
United  States  for  the  beds  of  the  lakes 
which  had  once  been  meandered  were  con- 
cerned, it  might  be  that  I  should  consider  it 
my  duty  to  aoce2>t  as  controlling,  under  the 
rule  of  atare  deciaia,  the  decision  in  Hardin 
V.  Jordan,  and  thus  deprive  the  plaintiffs  in 
error,  whose  rights  are  here  at  issue,  of  their 
property,  and  uiis  upon  the  assumption  that 
the  legislative  department  of  the  govern- 
ment would  rectify  the  wrong  which  would 
be  thus  inflicted.  M^  mind,  however,  can- 
not escape  the  conviction  that  the  conse- 
quence of  adhering  to  the  doctrine  of  iJar- 
din  V.  Jordan  cannot  be  limited  merely  to 
the  rights  of  those  who  may  have  in  the  past 
actually  acquired  from  the  United  States 
title  to  land  once  forming  the  beds  of  mean- 
dered lakes.  On  the  contrary,  that  doctrine 
strips  the  United  States  of  the  title  to  the 
bed  of  every  pond  or  lake  which  was  mean- 
dered during  the  nearly  a  century  which 
preceded  the  decision  in  Hardin  v.  Jordan, 
where  the  lots  bordering  on  such  meandered 
lakes  had  been  disposed  of  by  the  United 
States.  This  shows  the  inadequacy  of  the 
suggestion  that  the  United  States  may,  by  a 
change  of  the  form  of  conveyancing,  obviate 
the  doctrine  now  maintained.  W^tever  be 
the  change  in  the  rules  of  conveyancing 
whenever  the  bed  of  a  meandered  lake  here- 
after becomes  fit  for  sale,  the  question  muab 
recur  and  call  for  a  reiteration  of  the  ruling 
now  made.  Under  these  circumstances,  the 
line  upon  which  I  should  act  seems  to  me  to 
have  already  been  plainly  pointed  out  by  the 
court  in  Qazzam  ▼.  Phillipa,  20  How.  372,  15 
L.  ed.  058.  There  the  court,  as  I  have  said, 
having  been  called  upon  to  consider  the  cor- 1« 
rectness  of  the  rule  announced  by  it  twelve  § 
years ^f ore  in  Brown  v.  Clementa,  3  How.* 
650,  11  L.  ed.  767,  and  having  concluded 
that  that  case  had  been  wrongly  decided, 
was  required  to  determine  whether  it  warn 
its  duty  under  the  rule  of  atare  deoiaia  to 
perpetuate  an  erroneous  principle  or  apply 
a  correct  one.  In  deciding  to  follow  the  lat- 
ter course,  the  reason  which  controlled  to 
the  conclusion  is  so  directly  applicable  to 
the  subject-matter  of  this  case,  and  was  so 
frankly  and  ably  stated,  that  I  excerpt  a 
passage  from  the  opinion,  as  follows  (p.  378, 
L.  ed.  p.  061): 

"It  IS  possible  that  some  rights  may  be 
disturbed  by  refusing  to  follow  the  opinion 
expressed  in  that  case;  but  we  are  satisfied 
that  far  less  inconvenience  will  result  from 
this  dissent,  than  by  adhering  to  a  principle 
which  we  think  unsound,  and  whichy  in  its 
practical  operation,  will  unsettle  the  survevs 
and  subdivisions  of  fractional  secticns  of  the 
public  land  running  through  a  period  of 
some  twenty-eight  years.  Anyone  familiar 
with  the  vast  tracts  of  the  public  domain 
surveyed  and  sold,  and  tracts  surveyed  and 
yet  unsold,  withbi  the  period  mentioned, 
can  form  some  idea  of  the  extent  of  the  dis- 
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taztenoe  and  eonfiuiiMi  that  must  inevitably 
flow  from  an  adbarenoB  to  anr  auoh  princi- 
ple. We  cannot,  therefore,  adopt  that  deci* 
eion  or  apply  its  principles  in  rendering  the 
judgment  of  the  court  in  this  case." 

Concluding  that  the  patents  of  the  United 
States  to  the  state  of  Indiana  for  the  f rao- 
tional  lots  abutting  upon  Wolf  lake  and 
Lake  George  did  not  convey  title  to  land 
under  the  water,  and  that  the  patents  subse- 
quently issued  by  the  United  States,  based 
upon  the  Wolcott  survey  of  1875,  purporting 
to  pass  the  title  to  land  once  a  part  of  the 
beds  of  the  lakes  were  valid,  I  dissent. 

I  am  authorized  to  say  that  Mr.  JosUoe 
McKemiia  joins  in  this  dissenti 


(190  U.  a  267) 

KGKTHERir  PACIFIC  RAILWAY  COM- 
PANY, Plff.  im  Srr^ 

V, 

ABNER  TOWNSEND  el  ak 

Adcene  po8W98ion  —  of  railroad  right  of 
way. 

Adverse  ownership  for  private  nse  under  a  state 
statute  of  UmltatioiLs  can  confer  no  title  on 
an  individual  to  a  portion  of  the  right  of 
way  granted  by  the  act  of  Congress  of  July 
2,  1864,  i  2  (18  Stat,  at  L.  865,  chap.  217), 
to  the  Northern  Pacific  Railroad  Company 
for  the  c<Mistnictlon  of  Its  road. 

[Na  160.] 

Submitted  January  SO,  1903.    Decided  May 
4,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  reversed  a  iudgment  of  the  trial  court 
in  favor  of  the  Northern  Pacific  Railroad 
Company  in  an  action  of  ejectment  brou^t 
by  it  to  recover  possession  of  a  portion  of 
its  right  of  way.    Reversed, 

See  same  case  below,  84  Minn.  152,  86  N. 
W.  1007. 

Statement  by  Mr.  Justice  Whites 
This  controversy  concerns  the  validity  of 
an  asserted  titlo,  bv  adverse  possession,  to 
a  portion  of  the  right  of  way  in  Wadena 
county,  Minnesota,  granted  to  the  Northern 
Pacific  Railroad  Company,  its  successors 
and  assigns,  by  the  2d  section  of  the  act  of 
Congress  approved  July  2,  1864.  13  Stat 
at  L.  865,  chap.  217.  The  plaintiff  in  error, 
the  Northern  Pacific  Railway  Company,  a 
corporation  of  the  state  of  Wisconsin,  ac- 
quired the  railroad  and  property  of  the  for- 
mer named  company  on  or  about  August  31, 
1896,  by  purchase  at  a  sale  under  foreclos- 
ure of  certain  mortgages. 

By  the  Ist  section  of  the  act  of  1864  the 
Northern  Pacific  Railroad  Company  was 
created  a  corporation,  and  was  empowered 
to  construct  and  maintain  a  continuous  rail- 
road and  telegraph  line  from  a  point  on 
Lake   Superior   to   some   point   on   Puget 


sound.    In  the  2d  section  of  the  act  it  wa8| 
provided,  among  other  things,  as  follows: 

•  *'And  he  it  further  enacted,  That  the  right* 
of  wav  through  the  public  lands  be  and  the 
same  i^  liereby  granted  to  said  'Northern  Pa- 
cific Railroad  Company,'  its  successors  and 
assigns,  for  the  construction  of  a  railroad 
and  telegraph,  as  proposed;  and  the  right, 
power,  and  authority  is  herd>y  given  to  said 
corporation  to  take  from  the  public  lands 
adjacent  to  the  line  of  said  road,  material 
of  earth,  stone,  timber,  and  so  forth,  for 
the  construction  thereof.  Said  way  is 
granted  to  said  railroad  to  the  extent  of 
200  feet  in  width  on  each  side  of  said  rail* 
road,  where  it  may  pass  through  the  publie 
dcnnain,  including  all  necessary  ground  for 
station  buildings,  workshops,  depots,  mar 
chine  shops,  switchea,  side  tracks,  turn-ta- 
bles, and  water  stations;  and  the  right  of 
way  shall  be  exempt  from  taxation  within 
the  territories  of  the  United  States.    .    .    .** 

Section  8  created  a  larce  land  grant  to  s» 
cure  the  construction  and  continuous  main- 
tenance of  the  road.  Construction  was  to 
be  supervised  by  commissioners  appointed  by 
the  President.  Sec  4.  Section  6  provided 
how  the  road  must  be  built,  and  that  the 
company  should  not  charge  the  government 
higher  rates  than  individuals.  The  right 
of  eminent  domain  was  conferred  by  §  7. 
In  §  8  conditions  of  the  grant  in  respect  to 
the  commencement  and  completion  of  the 
construction  of  the  road  were  enumerated. 
Section  0  reserved  tlie  right  to  Congress  to 
complete  the  road.  Section  10  secnired  to 
all  the  peDplo  of  the  United  States  the  right 
to  subscribe  for  its  stock.  Section  11  made 
it  a  post  road  subject  to  the  use  of  the 
United  States  for  government  service^  and 
subject  to  such  reflations  as  Congresa 
might  impose  respecting  charges  for  govern- 
ment transportation.  The  remaining  pro- 
visions of  the  act  dealt  with  the  mode  of 
acceptance  of  the  grant,  the  powers  aad  du- 
ties of  the  board  of  directors  and  other  offi- 
cers of  the  company,  the  payments  of  cash 
assessments,  and  other  subjects.  We  need 
only  further  particularly  refer,  however,  to 
§  18,  wherein  it  was  provided  that  the  rail- 
road company,  previous  to  commencing  the 
construction  of  its  road,  should  obtain  tha 
consent  of  the  legislature  of  any  state 
through  which  any  portion  of  its  line  might 
pass.  Such  consent  was  duly  given  by  the  a 
state  of  Minnesota.  % 

•  The  company  signified  its  acceptance  in* 
writing,  as  provided  in  the  act.  In  Novem- 
ber, 1871,  the  line  of  road  was  definitely  lo- 
cated, and  a  duly  approved  map  was  filed 
showing  said  definite  location.  This  line 
crossed  the  northwest  quarter  of  section  24, 
township  134  north,  of  range  35  west,  of 
the  fifth  principal  meridian,  Minnesota.  At 
that  time,  as  well  as  prior  thereto,  said 
quarier  section  was  public  land,  to  which 
the  United  States  had  full  title,  and  the 
same  was  not  reserved  or  otherwise  appro- 
priated, nor  had  any  entries  or  filings  or 
applications  to  make  entry  or  filing  thereon 
been  made.  During  the  years  1870  and  1871 
the  railroad  was  duly  constructed  thiou^ 
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the  section  referred  to,  and  the  portion  of 
the  road  thus  constructed  was  thereafter 
duly  accepted  by  the  President. 

In  December,  1878,  and  Februaiy,  1882, 
homest^  entries  were  initiated  aa  said 
northwest  quarter  of  section  24,  and  cm  No- 
vember 30,  1885,  and  July  24,  1889,  patents, 
which  purported  to  conv^  the  whole  of 
each  40-acre  subdivision,  were  issued  to  Abner 
Townsend  and  George  H.  Brown,  respect- 
ively. Subsequently,  in  1886  and  1888,  the 
title  to  said  northwest  quarter  was  conveyed 
to  the  defendant  in  error  Minerva  Town- 
send.  During  the  occupancy  of  the  home- 
steaders, they  cultivated  up  to  the  line  of 
the  ordinary  and  snow  fences  of  the  rail- 
TOiid,  situated  respectively  60  and  100  feet 
from  the  center  of  the  track,  and  such  occu- 
pancy continued  a  sufficient  length  of  time 
to  constitute  a  title  by  advene  possession 
under  the  limitation  st&tutes  of  Minnesota. 
Demand  was  made  by  the  railroad  company 
lor  possession  of  that  portion  of  the  quarter 
section  which  was  witnin  the  granted  ri^ht 
of  way,  and,  upon  non-compliance,  an  action 
of  ejectment  was  brought  m  a  court  of  the 
state  of  Minnesota  to  recover  possession  of 
the  disputed  ground.  The  case  was  tried  by 
the  court  without  a  Juiy.  Lengthy  findings 
of  fact  were  made,  and,  as  a  conclusion  of 
law,  the  court  found  that  the  railroad  com- 
pany was  entitled  to  the  possession  of  the 
premises  described,  and  entered  judgment 
accordingly. 

On  appeal  the  supreme  court  of  Minneso- 
ta reverb  the  judgment  of  the  trial  court. 
84  Minn.  162,  86  N.  W.  1007.     The  cause 

^  was  then  brought  to  this  oourt 

I- 

•    *  Messrs.  O.    W.   Bmin   and   JTames   B. 
Kevr  for  plaintiff  in  error. 

Messrs.  Harold  Prestoiit  A,  G,  Broker, 
and  F,  T.  Post  for  defendants  in  error. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

At  the  outset,  we  premise  that,  as  the 
grant  of  the  right  of  way,  the  filing  of  the 
map  of  definite  location,  and  the  construc- 
tion of  the  railroad  within  the  quarter  sec- 
tion in  question  preceded  the  filing  of  the 
homestead  entries  on  such  section,  the  land 
forming  the  right  of  way  therein  was  taken 
out  of  the  category  of  public  lands  subject 
to  pre-emption  and  sale,  and  the  Loind  De- 
partment was  therefore  without  authority 
to  convey  rights  therein.  It  follows  that  the 
homesteaders  acquired  no  interest  in  the 
land  within  the  right  of  way  because  of  the 
fact  that  the  grant  to  them  was  of  the  full 
legal  subdivisions. 

Conceding  the  adverse  possession  and  its 
efficacy  under  the  state  law  as  against  the 
railroad  right  of  way  to  be  as  found  by  the 
state  court,  the  sole  question  which  arises, 
then,  for  decision  is  whether,  in  view  of  the 
provisions  of  the  act  of  Congress  to  which 
we  have  referred,  an  asserted  title  by  ad- 
verse possession  can  be  made  efficacious  as 
respects  the  property  in  controversy.  And 
depending,  as  this  question  does,  upon  the 


nature  and  effect  of  the  acta  of  Congress,  iti 
solution  necessarily  involves  a  Federal  ques- 
tion. 

In  determining  whether  an  individual,  for 
private  purposes,  nmy,  by  adverse  posses- 
sion, under  a  state  statute  of  limitations,  ao- 
quiro  title  to  a  portion  of  the  right  of  way 
granted  by  the  Lnited  States  for  the  use  of 
thiB  railroad,  we  must  be  guided  by  the  doc- 
trine enunciated  in  Paok^  v.  Bird,  137  U. 
S.  661,  669,  34  L.  ed.  819,  821,  11  Sup.  Ct 
Rep.  210,  and  approvingly  referred  to  in 
Shively  v.  Bowlhy,  152  U.  8.  1,  44,  38  L. 
ed.  331,  347,  14  Sup.  Ct.  Rep.  648,  664,  vie.: 
'The  courts  of  the  United  States  will  con- 
strue the  grants  of  the  general  government 
without  rSerenoe  to  the  rules  of  eonstruo- 
tion  adopted  by  the  states  for  their  grants; 
but  whatever  incidents  or  rights  atteuih  to 
the  ownership  of  property  conveyed  by  the 
government  will  be  determined  by  the  states, 
subject  to  the  condition  that  their  rules  do 
not  impair  the  efficacy  of  the  grants  or  tho^ 
use  and  enjoyment  of  the  property  by  thc§ 
grantee.**  •Following  decisions  of  this* 
court  construing  grants  of  rights  of  way 
similar  in  tenor  to  the  grant  now  being  con- 
sidered {New  Mewieo  v.  United  States 
Trust  Co,  172  U.  S.  171,  181,  43  L.  ed.  407, 
410,  19  Sup.  Ct  Rep.  128;  St.  Joseph  d 
Denver  C.  R,  Co.  v.  Baldwin,  103  U.  S.  426, 
26  L.  ed.  678),  it  must  be  held  that  the  fee 
passed  by  the  gnmt  made  in  }  2  of  the  aet 
of  July  2,  1864.  But,  althouj^  there  was 
a  present  grant,  it  was  yet  subject  to  condi- 
tions expressly  stated  in  the  act,  and  also 
(to  quote  the  language  of  the  Baldwin  Case) 
''to  those  necessarily  implied,  such  as  that 
the  road  shall  be  .  .  .  used  for  the  pur- 
poses designed.**  Manifestly,  the  land  form- 
ing the  right  of  way  was  not  granted  with 
the  intent  that  it  might  be  ateolutely  dis- 
posed of  at  the  volition  of  the  company. 
On  the  oontrary,  the  grant  was  explidtly 
stated  to  be  for  a  designated  purpose,— one 
which  negated  the  existence  of  the  power  to 
voluntarily  alienate  the  right  of  way  or  any 
portion  thereof.  The  substantial  considera- 
tion inducing  the  grant  was  the  perpetual 
use  of  the  land  for  the  legitimate  purposes 
of  the  railroad,  just  as  though  the  land  had 
been  conveyed  in  terms  to  have  and  to  hold 
the  same  so  long  as  it  was  used  for  the  rail- 
road right  of  way.  In  effect  the  grant  was 
of  a  limited  fee,  made  on  an  implied  condi- 
tion of  reverter  in  the  event  that  the  com- 
pany ceased  to  use  or  retain  the  land  for  the 
purpose  for  which  it  was  granted.  This  be- 
ing the  nature  of  the  title  to  the  land 
granted  for  the  special  purpose  named,  it 
is  evident  that,  to  give  such  efficacy  to  a 
statute  of  limitati<Mi8  of  a  state  as  would 
operate  to  confer  a  permanent  right  of  pos- 
session to  any  portion  thereof  upon  an  in- 
dividual for  his  private  use,  would  be  to 
allow  that  to  be  done  by  indirecti<»i  which 
could  not  be  done  directly;  for,  as  said  in 
errand  Trunk  R.  Co.  v.  Rioluurdson,  91  U. 
S.  454,  468,  23  L.  ed.  356,  361,  "a  railroad 
company  ...  is  not  at  liberty  to 
alienate  any  part  of  it  so  as  to  interfere  with 
the  full  exercise  of  the  franchises  granted." 
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Nor  can  it  be  rightfully  contended  that  the 
en  portion  of  the  right  of  way  appropriated 
^waa  not  necessary  for  the  execution  of  the 

•  powers  •eonf erred  by  Congress,  for,  as  said 
in  Northern  P.  R,  Co.  v.  Smith,  171  U.  8. 
261,  276,  43  L.  ed.  168,  163,  18  Sup.  Ct  Rep. 
794,  700,  speakinff  of  the  very  grant  under 
consideration:  '%y  granting  a  right  of 
way  400  feet  in  width,  Congress  must  be  un- 
derstood to  have  conclusively  determined 
that  a  strip  of  that  width  was  necessaiy  for 
a  public  work  of  such  importance."  Neither 
0011  rts  nor  juries,  therefore,  nor  the  general 
public,  may  be  permitted  to  conjecture  that 
a  portion  of  such  right  of  way  is  no  longer 
needed  for  the  use  of  the  railroad,  and  ti- 
tle to  it  has  vested  in  whomsoever  chooses 
to  occupy  the  sam&  The  whole  of  the 
ffranted  right  of  way  must  be  presumed  to 
be  necessary  for  the  purposes  of  the  rail- 
road, as  against  a  claim  by  an  individual 
of  an  exclusive  right  of  possession  for  pri- 
vate purposes. 

To  repeat,  the  ri^ht  of  way  was  given  in 
order  that  the  obligations  to  the  United 
States,  assumed  in  the  acceptance  of  the  act, 
might  be  performed.  Congress  having  plain- 
ly manifested  its  intention  that  the  title  to, 
and  possession  of,  the  right  of  way  should 
eofntinue  in  the  original  grantee,  its  succes- 
sors and  assigns,  so  long  as  the  railroad  was 
maintained,  the  possession  by  individuals 
of  portions  of  the  right  of  way  cannot  be 
treated  without  overtiirowing  the  act  of 
Congress,  as  forming  the  basis  of  an  adverse 
possession  which  may  ripen  into  a  title 
good  as  against  the  railroad  ccnnpany. 

Of  oomrse^  nothing  that  has  been  said  in 
•njwiae  imports  that  a  right  of  way  granted 
through  the  public  domain  within  a  state 
is  not  amenable  to  the  police  power  of  the 
state.  Congress  must  haye  assumed  when 
makinff  this  grant,  for  instance,  that  in  the 
natunu  order  of  events,  as  settlements  were 
made  along  the  line  of  the  railroad,  eross- 
ings  of  the  right  of  way  would  become  neo- 
essaiy,  and  thai  other  limitations  in  favor 
of  the  general  public  upon  an  ezeluaiye  right 
of  occupancy  oy  the  railroad  of  its  right 
of  way  might  be  justly  imposed.  But  such 
limitations  are  in  no  sense  anaJogous  to 
olalm  of  adverse  ownership  for  private  use. 

As  our  construction  of  the  act  of  Congress 
determines  the  question  presented  for  deci- 
sion, it  becomes  unnecessary  to  review  the 
e9  cases  which  have  been  called  to  our  atten- 
^tion  supporting,  on  the  one  hand,  or  denying, 

•  on  the  other,  the  broad  *eontention  that  ti- 
tle by  adverse  possession,  under  state  stat- 
utes of  limitation,  may  be  acquired  by  in- 
dividuals to  land  within  the  right  of  way 
of  a  railroad.  None  of  the  cases  adverted 
to  as  holding  the  affirmative  of  the  propo- 
sition even  suggest  that  the  rule  would  be 
applicable  where  its  enforcement  would  con- 
flict with  the  powers  and  duties  imposed  by 
law  on  a  railroad  corporation  in  a  given 
ease.  As  here  we  find  that  the  nature  of 
;he  duties  imposed  by  Congress  upon  the 
railroad  company  and  the  character  of  the 
title  conferred  by  Congress  in  giving  the 
riflht  of  way  through  the  public  domain  are 
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inconsistent  with  the  power  In  an  individ- 
ual to  acquire,  for  private  purposes,  by  lim- 
itation, a  portion  of  the  right  of  way 
granted  by  Congress,  the  cases  in  question 
are  inapposite. 

The  judgment  of  the  Supreme  Court  of 
Minnesota  must  be  reversed,  and  the  case 
remanded  to  that  court  for  further  proceed* 
ings  not  inconsistent  with  this  opinion. 
And  it  is  so  ordered. 

Mr.  Justice  Harlaa.  and  Mr.  Justice 
'Brovm  dissent. 


(190  U.  S.  186) 
OREGON    &    CALIFORNIA    RAILROAD 
COMPANY,  Appt., 

V, 

UNITED  STATES. 

Puhlie  lands — claims  under  Oregon  d^mation 
act — right  to  perfect  after  abandonment — 
selection  of  abandoned  lands  by  railroad 
company  as  lieu  lands, 

1.  No  right  to  perfect  claims,  under  the  Oregon 
donation  act  of  September  27,  1850  (9  Stat, 
at  L.  496,  chap.  76),  to  lands  which  have  been 
abandoned  before  completing  the  reqalslte 
residence  thereon,  was  given  by  the  provt- 
sions  of  the  act  of  July  26,  IBM,^  aceording 
the  donees  the  right  **to  make  and  file  final 
proofs  and  folly  establish  their  rights  to  do- 
nations,'*— especially  in  view  of  the  2d  sec- 
tion, which  anthorizes  the  Commissioner  of 
the  Land  Of&ce  to  cancel  a  claim  proved  to  be 
Invalid  or  abandoned,  and  tbe  8d  section, 
which  expressly  saves  adverse  claims  arising 
under  any  law  other  than  the  donation  act. 

2.  Lands  on  which  a  settlement  was  made  an- 
der  the  Oregon  donation  act  of  September  27, 
1850  (9  Stat  at  L.  496,  chap.  76),  and  the 
act  of  February  14,  1858  (10  Stat,  at  L.  158, 
chap.  69),  amendatory  thereof,  but  which 
were  abandoned,  without  compliance  with  the 
conditions  as  to  residence  or  proof,  fifteen 
years  before  their  selection  as  lieu  lands  un- 
der the  grant  of  July  25,  1866  (14  Stat  af 
L.  289,  chap.  242),  to  the  Oregon  Centra) 
Ballroaid  Company,  were  not  "reserved"  from 
sale,  within  the  meaning  of  that  act  so  as  to 
prevent  the  grant  from  attaching  to  such 
lands,  although  the  donation  notification  had 
not  been  formally  canceled. 

[No.  188.] 

Argued  March  4,  190S.     Decided  May  4, 
190S. 

AP1*EAL  from  the  United  States  arenit 
Ck>urt  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  aflirmed  a  decree  of 
tlie  Circuit  Court  for  the  District  of  Oregon 
for  the  cancelation  of  a  patent  issued  by  the 
United  States  to  a  railroad  company  for 
lands  selected  by  it  as  within  the  indemnity 
limits  of  a  congressional  grant  Reversed 
and  remanded  to  the  Circuit  Court,  with  di- 
rections to  dismiss  the  bill. 

See  same  case  below,  48  C.  C.  A.  520,  109 
Fed.  514. 

Statement  by  Mr.  Justice  Browns 

This  was  a  bill  in  equiiy  filed  by  tlM 

>  V.  8.  Comp.  St  1901,  p.  1522. 


674 


23  SUPREME  COURT  REPORTER 


Oct.  Tbrm, 


S  United  States,  in  the  circmt  court  for  the 
•  district  of  Oregor.,  to  compel  ••reconveyance 
by  the  railroad  company,  as  the  successor 
and  assignee  of  the  Oregon  Central  Railroad 
Companj^  of  certain  lands  within  the  in- 
demnity limits  of  the  land  grant  to  such 
company  of  July  26,  1860  (14  Stat  at  L. 
239,  chap.  242),  for  which  land  one  John  W. 
Hines,  on  November  22,  1853,  seventeen 
years  before  the  definite  location  of  the  line 
of  the  road,  had  filed  a  donation  notification 
under  the  Oregon  donation  act  of  September 
27,  1850  (9  Stat,  at  L.  496,  chap.  76),  and 
the  act  of  February  14,  1853  ( 10  Stat  at  L. 
158,  chap.  69),  amendatory  thereto.  These 
lands  the  President  of  the  United  States,  on 
July  12,  1871,  patented  to  the  railroad  com- 
pany by  an  alleged  mistake  and  without  the 
knowledge  of  the  adverse  claim  of  Hines. 
By  reason  of  this  prior  donation  the  patent 
was  averred  to  be  void,  and  its  cancelation 
was  prayed  under  the  act  of  March  3,  1887 
(24  Stat  at  L.  556,  chap.  376,  U.  S.  Comp. 
Stat.  1901,  p.  1595),  authorizing  the  Attor- 
ney General  to  institute  necessaiy  proceed- 
In^  to  cancel  patents  erroneously  issued  to 
nilroad  companies. 

The  defendant  in  its  plea  averred  an  ap- 
proval of  its  map  of  dennite  location  Jaiiu- 
aiy  29,  1870,  a  selection  of  the  lands  prior 
to  July  12,  1871,  and  the  further  fact  that 
Hines  ahandoned  the  land  without  having 
paid  for  it,  or  residing  thereon  four  years; 
nor  was  he  residing  thereon  at  the  time  the 
defendsjit  selected  Uie  same. 

The  circuit  court  decreed  the  cancelation 
of  the  patent,  and  the  court  of  appeals  af- 
firmed the  decree. 

Mr,  Maxwell  Evarts  for  appellant 
if  r.  Charles  W.  Russell  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court : 

This  case  is  similar  to  two  recent  cases 
bearing  the  same  title,  in  the  first  one  of 
which  ( 189  U.  S.  — ,  wnte,  615,  23  Sup.  Ct. 
Rep.  615)  a  patent  of  certain  lands  within 
the  indemnity  limits  of  the  same  road,  dated 
Februaiy  20,  1893,  was  canceled  in  favor  of 
certain  entrymen  iinder  the  homestead  laws 
oDOf  the  United  States,  who  had  settled  upon 
S  these  lands  at  aundiy  dates  from  1869  to 
•  1890,  and  before  the  defendant  company  had 
selected  the  lands  in  question  as  indemnity 
lands,  or  hod  received  a  patent.  The  court 
found  that,  "when  the  company's  lists  were 
approved,  neither  the  Oonunissioner  nor  the 
Secretary  had  any  knowledge  of  the  adverse 
claims  of  the  above  settlers  to  the  lands  up- 
on which  they  respectively  resided;"  and 
held  that  the  Land  Department  had  no  au- 
thority, simply  UDon  the  definite  location  of 
the  road,  to  withdraw  from  the  operation  of 
the  pre-emption  and  homestead  laws  lands 
within  its  indemnity  limits,  and  that  such 
order  did  not  prevent  an  occupancy  by  home- 
stead settlers  within  such  limits  up  to  the 
time  of  the  approval  of  the  selection  made 
by  the  railroad  company  of  lieu  lands,  and 
that,  as  it  appeared  the  lands  were  actually 
oocupied  by  homestead  settlers  at  the  time 


they  were  selected  by  the  railroad  company, 
such  lands  were  not  open  to  selection,  al- 
though such  selection  was  prior  to  the  appli- 
cation of  the  settlers  for  entry  under  the 
homestead  laws.  It  appeared  in  the  case 
that  the  settlers  had  moved  with  due  dili- 
gence to  perfect  and  protect  the  right  ac- 
quired by  their  occupancy  of  the  lands,  but 
were  unable  to  obtain  formal  entry  of  the 
same,  because  the  lands  had  not  been  sur- 
veyed. "At  the  time  the  settler  went  upon 
the  land  in  good  faith  to  make  it  his  home 
and  to  perfect  his  title  under  the  homestead 
laws  there  was  nothing  of  record  tliat  stood 
in  the  way  of  his  right  to  occupy  the  lands 
and  to  remain  thereon  until  he  could  perfect 
his  title  by  formal  entry  under  the  home- 
stead laws." 

The  second  case  was  like  unto  the  first,  ex- 
cept that  tliere  had  been  a  long  delay  l^  the 
Land  Department  in  having  the  land  sur- 
veyed. It  was  held  that  the  Land  Depart- 
ment had  acted  "with  all  convenient  speed" 
within  the  meaning  of  the  act  of  1870  (16 
Stat,  at  L.  94,  chap.  69,  %  2),  making  the 
land  grant  liiO  U.  S.  IIG,  ante,  620,  23  Sup. 
Ct  Rep.  620. 

In  both  of  these  cases,  however,  the  lands 
were  in  actual  'occupation  of  settlers  under 
the  homestead  laws  at  the  time  selection  was 
made  by  the  railroad  company  and  the  pat- 
ents issued. 

In  tills  case  the  settlement  was  made  un- 
der the  Oregon  donation  act  (9  Stat,  at  H 
496,  chap.  76),  the  4th  section  of  which  en- a 
acts  that  "there  shall  be  and  hereby  is,JJ 
granted  to  every  white^settler  or  occupant* 
of  the  public  lands,  •  .  .  who  shall  nave 
resided  upon  and  cultivated  the  same  for 
four  consecutive  years,  and  shall  otherwise 
conform  to  the  provisions  of  this  act,  the 
quantity  of  one-half  section,  or  320  acres  of 
land,"  eta;  and  by  the  1^  section  of  the 
amendatoiy  act  of  1853  ( 10  Stat,  at  L.  158, 
chap.  69),  it  was  provided  that  settlers  un- 
der the  former  act»  in  lieu  of  the  term  of 
continued  occupation  after  settlement,  as 
provided  by  said  act,  shall  be  permitted, 
after  occupation  for  two  years  of  the  land  so 
claimed,  to  pay  into  the  hands  of  the  survey- 
or general  of  said  territory  at  the  rate  of 
$1.25  per  acre  of  the  land  so  claimed.  The 
plea  alleges  that  Hines  abandoned  the  land 
without  havinjg  paid  for  it  under  the  act  of 
1853,  or  residing  on  it  for  four  years  under 
the  original  act;  and  the  case  turns  upon 
the  Question  whether,  by  the  mere  filing  of 
the  donation  notification  in  1853,  and  the 
subsequent  abandonment  of  the  lands,  they 
fall  within  tlie  category  of  those  which  had 
been  "granted,  sold,  reserved,  occupied  by 
homestead  settlers,  pre-empted  or  otherwise 
disposed  of,"  within  the  meaning  of  the  act 
of  Jul^  25,  1866,  granting  lands  for  the  con- 
struction of  this  road.  Clearly  the  lands  do 
not  fall  literally  within  either  of  the  above 
designations,  and,  unless  a  claim  existinff  of 
record  to  the  lands — which  claim  had  in  fact 
been  abandoned  for  fifteen  years— operaies 
to  prevent  the  selection  of  such  lands  by  the 
railro&d  company,  such  company 
good  title  to  tliem. 
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Thai  a  railway  grant  does  not  attach  to 
lands  which  at  the  time  of  the  definite  loca- 
tion of  the  land  have  been  eold,  pre-empted, 
reaerred,  or  otherwise  disposed  of  by  the 
United  States  for  any  purpose,  has  been  so 
often  decided  by  this  court  as  to  be  no  longer 
open  to  question.  Leavenworth,  L,  d  O.  R, 
Co.  y.  United  States,  92  U.  S.  733,  23  L.  ed. 
634;  NewhaU  ▼.  Sanger,  92  U.  S.  761,  23  L. 
ed.  769;  Doolan  ▼.  Carr,  125  U.  S.  618,  31 
L.  ed.  844,  8  Sup.  Ct  Rep.  1228 ;  United 
States  y.  AIoLaughUn,  127  U.  S.  428,  32  L. 
ed.  213,  8  Sup.  Ct.  Rep.  1177;  Cameron  ▼. 
United  States,  148  U.  S.  301,  37  L.  ed.  459, 
13  Sup.  Ot  Rep.  595;  Carr  v.  Quigley,  149 
U.  S.  652,  37  L.  ed.  885,  13  Sup.  Ct.  Rep. 
961.  These  cases,  however,  merely  apjply  the 
language  of  the  statutes  to  variant  circum- 
etances.  Neither  of  them  turns  upon  the  ef- 
^fect  of  a  daim  which  has  been  canceled  or 
o  abandoned  before  or  after  the  attachment  of 
•  the  railroad  grant,  either  by^the  definite  lo- 
cation of  the  line  or  by  the  selection  of  the 
lands  as  lieu  Ipnds  within  the  indemnity 
limits. 

That  question  was  first  considered  in  Kan- 
sas F.  R.  Co.  V.  Dunnieyer,  113  U.  S.  639,  28 
L.  ed.  1125,  5  Sup.  Ct.  Rep.  566,  which  in- 
volved the  title  to  part  of  an  odd-numbered 
section  within  the  place  limits  of  the  Union 
Pacific  Railroad  Company's  grants  of  1862, 
1864,  and  1866.  The  facts  were  that  one 
Miller  made  a  homestead  entry  upon  this 
section  July  20,  1856,  which  was  valid  if  the 
land  was  then  public  land.  The  line  of  defi- 
nite location  was  filed  September  21,  1866, 
so  that  the  entry  of  Miller  brought  the  land 
within  the  exception  in  the  grant  as  land  to 
which  the  homestead  claim  attached  at  the 
time  the  line  of  the  road  was  definitely  fixed. 
It  was  argued  by  the  company  thai,  al- 
though the  homestead  entry  had  attached  to 
the  land,  and  Miller  had  entered  upon  it 
within  the  time  prescribed  by  law,  erected 
a  house  upon  it,  and  brought  his  family  to 
live  upon  it,  and  made  the  tract  his  home 
until  the  spring  of  1870,  yet  that  he  after- 
wards abandoned  his  homestead  claim, 
bought  the  land  from  the  railroad  company, 
and  paid  for  it,  ajid  sold  the  land  to  Dun- 
meyer,  who  had  obtained  a  conveyance  from 
the  company.  From  this  it  was  argued  that 
the  exception  no  longer  operated,  and  the 
land  had  reverted  to  the  company.  But  it 
was  held  that,  as  Miller's  claim  was  an  ex- 
isting vne  of  public  record  when  the  railroad 
map  was  filed,  it  was  excepted  from  the  land 
ffrant)  notwithstanding  the  subsequent  aban- 
donment. The  case  is  readily  distinfi^uish- 
able  from  the  one  under  consideration  in  the 
fact  that  Miller  had  not  only  entered  upon 
the  land,  but  was  in  actual  possession  of  it 
at  the  time  of  the  definite  location  of  the 
road,  and  that  he  did  not  abandon  his  entiy 
until  nearly  four  years  after  the  line  of  defi- 
nite location  was  filed. 

A  case  not  dissimilar  is  that  of  Bardon  v. 
Norihem  P.  U.  Co.  145  U.  S.  535,  36  L.  ed. 
806,  12  Sup.  Ct.  Rep.  856.  That  case  arose 
from  a  land  grant  to  the  Northern  Pacific 
Company  of  July  2,  1864  (13  Stat,  at  L. 
365,  chap.  217),  under  which  act  the  com- 


pany proceeded  to  designate  the  general 
route  of  its  road,  and  afterwards  to  have  its 
line  definitely  fixed.  The  date  when  the  line 
was  definitely  fixed  is  not  stated  in  the  re- 
port, and  is  not  treated  as  material,  but  itn 
appears  that  on  September  12,  1855,  oneJ| 
Robinson  settled  upon  the  land,  filed*his  dec-* 
laration  under  the  pre-emption  laws,  but 
died  without  filing  proof  or  paying  the  gov- 
ernment for  the  land.  On  August  5,  1865, 
this  pre-emption  claim  was  canceled  for  al- 
leged failure  to  furnish  proof  of  continuous 
residence  prior  to  July  30,  1857.  It  was 
held  that,  as  it  appeared  the  premises  had 
been  taken  up  on  the  pre-emption  claim  of 
Robinson  before  the  railroad  grant  took  ef- 
fect, and  that  the  cancelation  had  not  then 
been  made,  nor  for  more  than  a  year  after- 
wards, such  cancelation  of  the  pre-emption 
entry  did  not  restore  it  to  the  public  domain 
so  as  to  bring  it  under  the  operation  of  pre- 
vious legislation  which  applied  to  land  then 
public. 

In  the  consideration  of  the  present  case, 
we  are  not  embarrassed  by  eitner  of  these 
adjudications,  since  in  one  case  the  lands 
were  not  only  actually  occupied  by  the  home- 
stead claimant  at  the  time  the  railroad 
grant  took  effect,  but  in  both  cases  the  proof 
of  sv^nh  occupation  was  of  record  in  the  prop- 
er office,  and  the  lands  were  abandoned  in 
one  case,  and  the  certificate  canceled  in  the 
other  after  that  date,  while  in  this  case  the 
land  was  abandoned  fifteen  years  before  the 
lands  were  selected  by  the  company,  and 
nothing  remained  to  indicate  that  the  land 
was  reserved,  except  the  donation  notifica- 
tion in  the  office  of  the  surveyor  general. 

Two  other  cases  are  more  directly  in  point. 
In  Bastings  d  D.  R.  Co.  v.  Whitney,  132  U. 
S.  357,  33  L.  ed.  363,  10  Sup.  Ct.  Rep.  112, 
the  grant  was  made  to  the  railroad  July  4, 
1806,  and  the  line  definitely  located  March 
7,  1867.  In  May,  1865,  one  Turner  applied^ 
through  his  attorney,  to  enter  the  land  in 
question  as  a  homestead.  The  afiidavit  did 
not  state  that  Turner's  family,  or  any  mem- 
ber thereof,  was  residing  on  the  land,  or 
that  there  was  anv  improvement  thereon, 
and,  as  a  matter  of  fact,  no  member  of  his 
family  was  residing,  or  ever  did  reside,  on 
said  land|  and  no  improvement  was  made 
thereon  l^  anyone.  The  entrv  was  allowed 
and  stood  upon  the  records  of  the  Land  Of- 
fice uncanceled  until  September  30,  1872, 
when  the  entry  was  canceled.  The  land  was 
subsequently,  in  1877,  entered  by  Whitney 
as  a  homestead  and  a  patent  delivered.  It 
was  held  that  the  homestead  entry  of  Tur- 
ner excepted  it  from  the  operation  of  theei 
land  grant,  notwithstanding  the  entry  was^ 
invalid  on  its  face.  "So  long  as  it*remaina* 
a  subsisting  entry  of  record,  whose  legality 
has  been  passed  upon  by  the  land  authori- 
ties, and  tiieir  action  remains  unreversed,  it 
is  such  an  appropriation  of  the  tract  as  seg- 
regates it  from  the  public  domain,  and, 
therefore,  precludes  it  from  subsequent 
grants.'* 

In  Whitney  ▼.  Taylor,  168  U.  S.  86,  89  L, 
ed.  906,  15  Sup.  Ct  Rep.  796,  one  Jones,  in 
May,  1854,  settled  upon  a  quarter  section  of 
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puMio  land  in  CalifomiAi  and  as  soon  as  the 
land  was  surveyed  (in  1857)  declared  his 
intention  to  claun  it  as  a  pre-emption  right, 
paid  the  fees  required  by  law,  and  caused 
notice  of  the  same  to  be  filed  in  the  proper 
government  record.  He  occupied  the  tiuct 
until  1859,  when  he  left  for  England  and 
never  returned.  The  land  was  found  to  be 
within  the  place  limits  of  the  grant  to  the 
Central  Pacific  Railroad  Company  of  1862. 
This  company  filed  its  map  of  definite  loca- 
tion in  1864,  and  demanded  the  section  in 
question.  In  1885  the  pre-emption  eutiy  of 
Jones  was  canceled.  It  was  held  that,  the 
tract  being  subject  to  the  claim  of  Jones  at 
the  time  when  the  grant  to  the  railroad  com- 
pany took  effect,  it  was  excepted  from  the 
operation  of  that  grant,  and  that  alter  the 
cancelation  of  that  entry  it  became  part  of 
the  public  domain,  and  that  such  cancelation 
did  not  inure  to  the  benefit  of  the  railroad 
company. 

The  latest  case  upon  the  subject,  however, 
is  that  of  Northern  P.  R,  Co.  v.  De  Lacey, 
174  U.  S.  622,  43  L.  ed.  1111,  19  Sup.  Ct. 
Rap.  791.  In  that  case  the  railroad  com- 
pany had  filed  its  map  of  definite  location 
March  26,  1884.  On  April  0,  1869,  one  John 
Flett  filed  a  declaratory  statement  of  his  in* 
tention  to  purchase  the  land  under  the  pre 
emption  laws.  In  the  fall  of  the  same  year, 
Flett  left  the  land  and  did  not  thereafter  re- 
side on  the  same,  although  it  appears  that, 
in  September,  1870,  he  went  to  the  local 
land  office  and  told  the  officers  that  he  had 
oome  to  prove  his  claim.  He  was  told  that 
he  had  lost  it,  as  it  had  become  railroad 
land.  He  acquiesced  in  this  statement.  In 
1887,  eighteen  years  after  his  original  en- 
try, Flett  submitted  proof  in  support  of  his 
pre-emption  claim,  founded  upon  his  declar- 
atory statement.  A  hearing  was  had  in  the 
presence  of  all  the  parties,  which  finally  re- 
g  suited  in  a  decision  of  the  Secretary  of  the 
iH  Interior,  September  28,  1891,  awarding  the 
*  land  in^oontroversy  to  the  railroad  company. 
Flett's  declaratory  statement  was  not  for- 
mally canceled  upon  the  records  mxUl  De- 
cember 23,  1891.  A  suit  brought  in  the  cir- 
cuit court  by  the  railroad  company  resulted 
in  its  favor,  but  the  decree  was  reversed  by 
the  court  of  appeals,  and  the  case  brought 
here  for  review. 

It  was  contended  that  at  the  time,  March 
26,  1884,  when  the  map  of  'Utfinite  location 
was  filed,  the  declaratory  statement  of  Flett, 
filed  in  the  local  land  office  in  1869,  re- 
mained tliere  as  a  record,  and  was  an  asser- 
tion of  a  pre-emption  claim,  and  that,  un- 
der the  case  of  Whitney  v.  Taylor^  158  U.  S. 
85,  39  L.  ed.  906,  15  Sup.  Ct.  Rep.  796,  the 
land  described  in  that  statement  was  except- 
ed from  the  grant  to  the  railroad  company. 
The  question  was  presented,  whether  the 
proceedings  in  the  case  of  Flett  were  of  such 
a  character  as  to  prevent  the  grant  to  the 
company  from  taking  effect  at  the  time  of 
filing  its  map  of  definite  location,  March  26, 
1884.  It  was  held  that,  under  the  2d  sec- 
tion of  the  act  of  July  14,  1870  ( 10  Stat,  at 
L.  279,  chap.  272),  claimants  of  pre-emption 
rights  must  make  proper  proof  and  payment 


of  the  lands  claimed  within  eighteen  months 
after  the  date  prescribed  for  filing  their  de- 
claratory notices  shall  have  expired;  that 
under  the  act  of  March  3,  1871  (16  Stat,  at 
L.  601),  twelve  months  in  addition  to  that 
provided  in  the  first  act  were  given  to  the 
claimants  to  make  proof  and  payment;  that» 
adding  the  eighteen  months  given  by  the 
first  act  to  the  twelve  months  given  by  the 
second  act,  all  claimants  of  pre-emption 
rights  were  given  thii^ty  months  to  make  the 
proper  proof  and  payment  for  the  lands 
claimed ;  and  that  "  whether  such  proof  and 
payment  were  made  would  be  matter  of  rec- 
ord, and  if  they  were  not  so  made  the  orig- 
inal claim  was  canceled  by  operation  of  law, 
and  required  no  cancelation  on  the  records 
of  the  Land  Office  to  carry  the  forfeiture  in- 
to effect.  The  law  forfeited  the  risht  and 
canceled  the  entry  just  as  effectually  as  if 
the  fact  were  e\idenced  by  an  entry  upon  the 
record."  The  case  of  Whitney  v.  Taylor  was 
distinguished  upon  the  ground  that,  in  that 
case,  "there  was  no  period  within  which  a 
pre-emptor  was  compelled  to  prove  up  and 
pay  for  his  claim,  except  that  it  should  be 
done  before  the  land  was  offered  at  public 
sale  by  the  proclamation  of  the  Presideni.**^ 
It  was  held  that,  as  the  thirty  months  al-S 
lowed*to  Flett  had  expired  years  before  the* 
filing  of  the  map  of  definite  location,  there 
was  no  existing  claim  at  that  time,  and  that 
the  grant  of  the  railraad  company  took  ef- 
fect. ^'Thereafter  there  was  no  claim,  for  it 
had  ceased  and  determined,  and  with  refer- 
ence to  the  right  it  was  of  no  more  validity 
after  the  expiration  of  that  time  than  if  the 
statement  had  never  been  filed." 

Recurring  now  to  the  case  under  consider- 
ation, it  appears  that  by  the  6th  section  of 
the  Oregon  donation  act  (9  Stat,  at  L.  498, 
chap.  76),  it  was  incumbent  upon  the  settler 
to  notify  the  surveyor  general,  within  three 
months  from  the  commencement  of  his  set- 
tlement, of  the  precise  tract  claimed  by  him ; 
and  by  S  7,  within  twelve  months  from  the 
time  the  settlement  commenced,  he  must 
prove  to  the  satisfaction  of  the  surveyor  gen- 
eral that  tiie  settlement  and  cultivation  re- 
quired by  the  act  had  been  commenced,  and 
that  at  any  time  after  the  expiration  of  four 
years  from  such  settlement  might  prove  the 
fact  of  continual  residence  and  cultivation 
required  by  the  4th  section,  when,  upon  such 
proof  being  made,  the  surveyor  general  is^ 
sues  the  proper  certificate,  forwards  the 
same  to  the  Commissioner  of  the  General 
Land  Office,  whose  duty  it  is  to  issue  pat- 
ents for  the  land. 

It  is  true  that  by  the  act  of  July  26,  1894 
(28  Stat,  at  L.  122,  chap.  163,  U.  S.  Comp. 
Stat.  1901,  p.  1522),  where  proof  of  settle- 
ment had  been  made  under  the  donation  acts 
and  notice  given  as  required  l^  law,  but 
there  had  been  a  failure  to  execute  and  file 
in  the  Land  Office  proof  of  continued  resi- 
dence and  cultivation  of  the  land  so  settled 
upon,  so  as  to  entitle  the  donees  to  patents, 
such  claimants,  their  heirs,  devisees,  assigns, 
and  grantees,  were  given  the  riglit,  until 
January  21,  1890,  '*to  make  and  file  final 
proofs  and  fully  establish  their  rights  to  do- 
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nations''  vmder  the  aforesaid  act  of  Oongress, 
and,  upon  faihune  to  do  so,  tbey  were  to  be 
held  to  have  a,bandoned  their  claims.  But 
by  S  2  of  the  same  act  the  Conunissioner  of 
the  Land  Office  was  given  the  right,  if  such 
right  existed,  "to  allow  or  direct  hearings  to 
be  instituted  to  show  that  a  donation  claim- 
ant has  abandoned  the  lands  described  in  his 
k:  notice,  or  prevent  the  Oommiseioner,  when 
^it  is  proved  that  such  claim  is  invalid  or 
•  abandoned,  from  •canceling  the  same  upon 
the  official  records,  and  thereafter  disposing 
of  the  lands  as  a  part  of  the  public  domain;" 
and  by  §  3,  '*  nothing  in  this  act  contained 
shall  be  construed  to  impair  or  affect  any 
adverse  claims  arising  under  any  law  of  the 
United  States  other  than  said  donation  act, 
to  or  in  respect  of  the  lands  in  this  act  re- 
ferred to." 

It  is  entirely  clear  that  the  position  of 
the  government  in  this  case  is  not  strength- 
ened by  anything  contained  in  this  act,  since 
it  was  intended  only  for  the  relief  of  those 
who  had  resided  continuously  upon  and  cul- 
tivated the  lands  specified  in  the  original 
donation  notification,  but  had  through  mis- 
take or  negligence  omitted  to  make  and  file 
their  final  proofs  and  fully  establish  their 
rights  to  such  donations.    Such  donees  were 

fiven  until  January  1,  1896,  to  make  such 
nal  proof  and  obtain  their  patents;  but 
they  were  not  given  thereby  the  right  to  per- 
fect their  claims  to  lands  which  they  had 
abandoned  before  completing  a  continued 
residence  of  four  years  thereon.  This  infer- 
enoe  is  rendered  only  the  more  dear  by  the 
2d  section,  which  authorizes  the  Oommis- 
sioner,  when  it  is  proved  that  such  claim  is 
invalid  or  abandoned*  to  cancel  the  same  up- 
on the  official  records,  and  by  the  3d  section, 
which  expressly  saves  adverse  claims  arising 
under  any  law  other  than  the  donation  act 

It  is  dear  that  title  to  the  land  here  in 
question  never  passed  from  the  United 
States  under  the  donation  acts  of  1850  and 
1853,  since  the  donation  was  only  made  to 
those  "who  shall  have  resided  upon  and  cul- 
tivated the  same  for  four  consecutive  years, 
and  shall  otherwise  conform  to  the  provi- 
sions of  this  act."  Hall  v.  Busaell,  101  U. 
6.  603,  25  L.  ed.  829;  Maynard  v.  Hill,  126 
U.  S.  190,  31  L.  ed.  654,  8  Sup.  Ot  Rep.  723. 
As  these  conditions  were  never  complied 
with,  the  land  continued  to  be  the  property 
of  the  United  States^  to  which  the  railroad 
grant  subsequently  attached,  unless  such 
grant  was  defeated  by  the  fact  that  the  do- 
nation notification  still  remained  of  record 
in  the  office  of  the  surveyor  general.  As  the 
land  had  neither  been  "granted,  sold, 
.  .  .  occupied  by  homestead  settlers,  pre- 
empted, or  otherwise  disposed  of,"  the  bill 
o  can  only  be  sustained  upon  the  g^und  that 
S  at  the  time  land  waa  selected  it  waa  "re- 
*  served"  from  sale.  But  for  what*  purpose 
was  it  reserved?  Not  for  the  donation  set- 
tler, since  he  had  abandoned  the  land  fifteen 
years  before;  not  for  the  United  States, 
since  eveiy  possible  encumbrance  had  been 
removed  from  them,  and  they  had  lapsed  in- 
to their  original  oonditiona  of  public  lands. 


open  to  pre-emption  or  sale.  It  is  true  the 
donation  notification  had  not  been  formally 
canceled,  but  the  donation  acts  made  no  pro- 
vision for  such  cancelation,  although  it  may, 
perhaps,  have  been  within  the  power  of  the 
Land  Department  to  take  such  a43tion  even 
prior  to  the  act  of  1894.  This,  however^ 
was  not  done,  and  the  land  might  have  re- 
mained in  that  condition  permanently,  had 
not  some  other  person  applied  to  enter  or 
purchase  it  by  showing  that  it  had  been 
abandoned  by  the  original  donee.  But,  if 
this  may  be  done  by  an  individual  pre-emp- 
tor,  why  may  not  a  railroad  company  do  the 
same  thing  by  daiming  the  land  under  its 
grant,  and  showing  in  defense  to  this  suit 
that  it  had  actually  been  abandoned  ?  It  may 
be  said  that  presumptively  the  land  had  been 
reserved,  as  shown  by  the  donation  notifica- 
tion, and  for  aught  uiat  appeared  the  donee 
might  still  be  in  possession;  but  we  know  of 
no  reason  why  the  railroa4  company  ma^ 
not  show  the  actual  facts  as  well  as  an  indi- 
vidual who  might  desire  to  enter  the  land 
upon  his  own  account.  Even  admitting  that 
the  donation  notification  was  on  file  in  the 
office  of  tlie  surveyor  general,  there  was  no 
proof,  required  by  S  7  of  the  act  to  be  filed 
within  twelve  months  from  the  time  of  set- 
tlement, that  the  settlement  and  cultivation 
required  by  the  act  had  been  commenced; 
nor  after  the  expiration  of  four  years  from 
such  settlement  wae  there  any  proof  of  con- 
tinual residence  or  cultivation,  required  by 
the  same  section.  The  record  which  in- 
formed the  company  that  the  land  had  been 
settled  by  a  donee  also  apprized  it  that  the 
provision  of  the  statute  had  not  been  com- 
plied with.  We  think  that^  considering  the 
fact  that  fourteen  years  had  elapsed  since 
the  original  settlement,  the  railroad  com- 
pany would  be  authorized  to  infer  that  the 
donee  had  abandoned  the  land,  as  in  fact  ap- 
pears to  have  been  the  case.  Under  the 
facts  of  this  case,  we  think  the  lands  were 
not  reserved  wiUiin  the  meaning  of  the 
granting  act.  |« 

But,  even  if  the  position  of  the  govem-H 
inent  be  correct,  and*the  patent  be  subject  to* 
cancelation,  we  see  nothing  to  prevent  the 
railroad  company  from  again  selecting  the 
same  land  to  make  good  its  losses  within 
the  limits  of  its  primary  grant,  no  interme- 
diate rights  being  shown  to  have  accrued. 
If  such  be  the  fact,  it  would  be  useless  to  di- 
rect the  cancelation  of  the  patent,  as  it  would 
become  the  duty  of  the  Land  Department  to 
issue  immediately  a  new  one  for  the  same 
property.  Oermania  Iron  Co,  v.  United 
States,  165  U.  S.  379,  41  L.  ed.  754,  17  Sup. 
Ct.  Rep.  337 ;  United  States  v.  Central  P.  R. 
Co.  26  Fed.  470. 

The  decrees  of  the  courts  helou>  are  there- 
fore reversed  and  the  case  remanded  to  the 
Circuit  Court  for  the  District  of  Oregon, 
with  directions  to  dismiss  the  bilk 

Mr.  Justice  McKe]uia»  having  filed  the 
bill  in  this  case  as  Attorney  General,  did  not 
participate  in  this  dedsion. 
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A.  D.  JAMES,  United  States  Marshal  for 

the  Western  District  of  Kentucky^  and 

The  United  States,  Appis., 

HENRY  BOWMAN. 

Oonsiitutiondl  law — power  of  Oongre98  «n- 
der  15th  Amendment — validity  of  statute 
against  wrongful  individual  aots-^ribery 
of  tiegro  voters — statutory  construction-^ 
Umiling  operation  to  sustain  vdUdity, 

1.  The  provision  which  is  made  by  U.  S.  Rey. 
Stat,  i  6507  (U.  S.  Comp.  Stat.  1001,  p. 
8712),  for  tlie  punishment  of  Individuals  who, 
by  means  of  bribery,  prerent  persons  to  whom 
the  right  of  suffrage  is  guaranteed  by  U.  S. 
Const.  15th  Amend,  from  exercising  that 
right,  cannot  be  eustained  as  an  exercise  of 
the  power  granted  to  Congress  by  such 
Amendment,  to  prevent  the  denial  of  such 
right  by  state  action. 

S.  The  operation  of  U.  8.  Rot.  Stat,  i  6507 
(U.  S.  Comp.  Stat.  1901,  p.  8712),  which  was 
oianlfestly  enacted  to  punish  the  bribery  at 
all  elections,  state  and  Federal,  of  persons 
fuaranteed  the  right  to  vote  by  C  S.  Const 
16th  Amend.,  cannot  be  limited  by  judicial 
construction,  for  the  purpose  of  sustaining  its 
const ItutionaJity,  to  the  bribery  of  voters  at 
elections  for  Federal  officers. 

[No.  213.] 

Argued  March  16,  190S.    Decided  May  4, 

1903. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  judgment  grantinff 
a  writ  of  habeas  corpus  to  a  person  indicted 
for  bribing  negro  voters  to  refrain  from  vot- 
ing, in  violation  of  U.  8.  Rev.  Stat.  I  5507. 
Afflrmed. 

Statemefnt  hj  Mr.  Justice  Brewers 
In  December,  1900,  an  indictment  was 
found  by  the  United  States  district  court  for 
the  district  of  Kentucky  against  the  appel- 
lee, Henry  Bowman,  and  one  Hany  Weaver, 
based  upon  §  5507  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  Stat  1901, 
p.  3712).  The  indictment  diarged,  in  sub- 
stance, that  certain  "mem  of  African  descent, 
colored  men,  negroes,  and  not  white  men,"  be- 
ing citizens  of  Kentucky  and  of  the  United 
States^  were,  by  means  of  bribery,  unlawful- 
ly and  feloniously  intimidated  and  prevent- 
ed from  exercising  their  lawful  right  of  vot- 
ing at  a  certain  election  held  in  the  fifth 
congressional  district  of  Kentucky  on  the 
8th  day  of  November,  1898,  for  the  election 

oof  a  representative  in  the  Fifty-siztli  Con- 

HJgress  of  the  United  States. 

>  •  No  allegation  is  made  that  the  bribery 
was  because  of  the  race,  color,  or  previous 
condition  of  senntude  of  the  men  bribed. 
The  appellee,  Henry  Bowman,  having  been 
arrested  and  held  in  default  of  bail,  sued 
out  a  writ  of  habeas  corpus  on  the  ground  of 
the  unconstitutionality  of  S  5507.  The  dis^ 
trict  judge  granted  the  writ,  following  re- 
luctantly the  decision  of  the  circuit  court  of 
appeals  for  the  sixth  circuit,  in  Lackey  ▼. 

f  L  8m  BltcUons,  voL  18,  Cent  Dig.  §  UL 
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United  States,  63  L.  R.  A.  660,  46  C.  C.  A. 
189,  107  Fed.  114.  From  thai  judgment  the 
government  has  taken  this  appeal. 

Section  5507  is  as  follows: 

"Sec.  5507.  Every  person  who  prevents, 
hinders,  controls,  or  intimidates  another 
from  exercising,  or  in  exercising  the  right  of 
suffrage,  to  whom  that  right  is  guaranteed 
by  the  Fifteenth  Ameodment  to  the  Consti- 
tution of  the  United  States,  by  means  of 
bribery  or  threats  of  depriving  such  jperson 
of  employment  or  occupation,  or  of  ejecting 
such  person  from  a  rented  house,  lands,  or 
other  property,  or  by  threats  of  refusing  to 
renew  leases  or  contracts  for  labor,  or  by 
threats  of  violence  to  himself  or  family, 
shall  be  punished  as  provided  in  the  preced- 
ing section." 

The  15th  Amendment  provides: 

"Sec.  1.  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any 
state  on  account  of  race,  color,  or  previous 
condition  of  servitude. 

"Sec.  2.  The  Congress  shall  have  power  to 
enforce  this  article  by  appropriate  legisla- 
tion." 

Solicitor  General  Hoyt  and  Mr.  W.  R. 
Earr  for  appellants. 

Messrs.  Swasar  Sherley  and  W,  B.  i)MP» 
on  for  appellee. 


IS 
M 

*  Mr.  Justice  Brewer  delivered  the  <^in-« 
ion  of  the  court: 

The  single  question  presented  for  our  con-  o 
sideration  is  whether  §  5507  can  be  upheld  ih 
as  a  valid  enactment,  for,  il^not,  the  indict-* 
ment  roust  also  fall,  and  the  defendant  was 
rightfully  discharged.  On  its  face  the  sec- 
tion purports  to  be  an  exercise  of  the  power 
granted  to  Congress  by  the  15th  Amend- 
ment, for  it  declares  a  punishment  upon 
anyone  who,  by  means  of  bribery,  prevents 
another  to  whom  the  right  of  suffrage  is 
guaranteed  by  such  amendment  from  exer- 
cising that  right.  But  that  amendment  re- 
lates  solely  to  action  "by  the  United  States 
or  by  any  state,''  and  does  not  contemplate 
wrongful  individual  acts.  It  is  in  this  re- 
spect similar  to  the  following  clauses  in  the 
14th  Amendment: 

"No  state  shall  mske  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law;  nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws." 

Each  of  these  clauses  has  been  often  held 
to  relate  to  action  b^  a  state,  and  not  by  in- 
dividuals. As  said  in  Virginia  v.  Rives,  100 
U.  8.  313,  318,  sub  nom.  Em  parte  Virginia^ 
25L.ed.  067,669: 

"The  provisions  of  the  14th  Amendment 
of  the  Constitution  we  have  quoted  all  have 
reference  to  state  action  exclusively,  and 
not  to  any  action  of  private  individuala.** 

Again,  in  Bw  parte  Virginia,  100  U.  8L 
339,  346,  25  L.  ed.  676,  679: 

"They  have  referesce  to  actions  of  tlie  pc^ 
litical  body  denominated  a  state,  by  whafcp 
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'  instruments  or  in  whatever  modes  that 
action  may  be  taken.  A  state  acts  bv  its 
legislative,  its  executive,  or  its  judicial  au- 
thorities. It  can  act  in  no  other  way.  The 
eonstitutionaJ    provision,    therefore,    must 


lish  laws  for  their  equal  protection.   In  fine, 
the  legislation  which  Congress  is  authorized 
to  adopt  in  this  behalf  is  not  general  legis- 
lation upon  the  rights  of  the  citizen,  but  cor-S 
recti ve  legislation;  that  is,  such  as  may  ben 


mean  that  no  agency  of  the  state,  or  of  thernecessary  and  proper  for  coimteracting  such* 

_« x_  i-_  __,._.  _.x_  '  laws  as  the  states  may  adopt  or  enforce,  and 

which,  by  the  amendment,  they  ars  prohib- 
ited from  making  or  enforcing,  or  such  acta 
and  proceedings  as  the  states  may  commit 
or  take,  and  which,  by  the  amendment,  thev 
are  prohibited  from  committing  or  taking?* 

United  States  v.  Harris,  106  U.  S.  629,. 
639,  27  L.  ed.  290,  294,  1  8up.  Ct.  Rep.  601, 
609: 

"The  language  of  the  amendment  does  not 
leave  this  subject  in  doubt.  When  the  state 
has  been  guilty  of  no  violation  of  its  provi* 
sions ;  when  it  has  not  made  or  enf oroea  any 
law  abridging  the  privileges  or  immunitiea 
of  citizens  of  the  united  States;  when  no 
one  of  its  departments  has  deprived  any  per- 
son of  life,  liberty,  or  property  withoi^  due 
process  of  law,  or  denied  to  any  person  with- 
in its  jurisdiction  the  equal  protection  ol 
the  laws;  when,  on  the  contrary,  the  laws 
of  the  state,  as  enacted  by  its  l^slative^ 
and  construed  by  its  judicial,  and  adminis- 
tered by  its  executive,  departments,  recog- 
nize and  protect  the  rights  of  all  persons,— 
the  amendment  imposes  no  duly,  and  confers 
no  power,  upon  Congress." 

See  also  Slaughter- House  Cases,  16  Wall. 
36,  21  L.  ed.  394;  Scott  v.  McNeal,  154  U. 
S.  34,  45,  38  L.  ed.  896,  901,  14  Sup.  Ct.  Rep. 
1108;  Chicago,  B.  d  Q.  R,  Co.  v.  Chicago, 
166  U.  8.  226,  233,  41  L.  ed.  979,  983,  17 
Sup.  Ct.  Rep.  681. 

But  we  are  not  left  alone  to  this  reasoning 
from  analogy.  The  15th  Amendment  itself 
has  been  considered  by  this  coiurt^  and  the 
same  limitations  placed  upon  its  provisions. 
In  United  States  v.  Reese,  92  U.  8.  214,  217, 
23  L.  ed.  563,  564,  we  said: 

''The  15th  Amendment  does  not  confer 
the  right  of  suffrage  upon  anyone.  It  pre- 
vents the  states,  or  the  United  States,  how- 
ever, from  giving  preference,  in  this  partic- 
ular, to  one  citizen  of  the  United  States  over 
another  on  account  of  race,  color,  or  previ- 
ous condition  of  servitude.  Before  its 
adoption  this  could  be  done.  It  was  as 
much  within  the  power  of  a  state  to  exclude 
citizens  of  the  United  States  from  voting  on 
account  of  race,  etc.,  as  it  was  on  account 
of  age,  property,  or  education.  Now  it  is 
not.  If  citizens  of  one  race  having  certain 
qualifications  are  permitted  by  law  to  vote, 
those  of  another  having  the  same  qualifica- 
tions must  be.  Previous  to  this  amend- 
ment, there  was  no  constitutional  guaranty  • 
against  this  discrimination;  now  there  iB.S 
It  follows  that  the^amendment  has  invested* 
the  citizens  of  the  United  States  with  a  new 
constitutional  right  which  is  within  the  pro- 
tecting power  of  Congress.  That  right  is 
exemption  from  discrimination  in  the  exer- 
cise of  the  elective  franchise  on  account  ol 
race,  color,  or  previous  condition  of  servi- 
tude. This,  unoer  the  express  provisions  of 
the  2d  section  of  the  Amendment,  Congress 


officers  or  agents  by  whom  its  powers  are 
exerted,  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws.** 

Again,  in  United  States  v.  Cruikshank,  92 
U.  S.  542,  554,  23  L.  ed.  588,  592: 

"The  14th  Amendment  prohibits  a  state 
from  denying  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws; 
but  this  provision  does  not,  any  more  than 
the  one  which  precedes  it,  and  which  we 
have  just  consiaered,  add  anything  to  the 
rights  which  one  citizen  has  under  the  Cou- 
Hstitution  against  another.  The  equality  of 
H  the  rights  of  citizens  is  a  principle  of  repub- 
*  licanism.  Every  republican  ffovernment^is 
in  duty  bound  to  protect  sU  its  citizens  in 
the  enjoyment  of  this  principle,  if  within  its 
power.  That  duty  was  origizudly  assumed 
by  the  states;  and  it  still  remains  there. 
The  only  obligation  resting  upon  the  United 
States  is  to  see  that  the  states  do  not  deny 
the  right.  This  the  amendment  guarantees, 
but  no  more.  The  power  of  t£  national 
government  is  limited  to  the  enforcement  of 
this  guaranty." 

In  Civil  Rights  Cases,  109  U.  S.  3,  13,  27 
L.  ed.  835,  840,  3  Sup.  Ct  Rep.  18,  22: 

''And  so  in  the  present  case,  until  some 
state  law  has  been  passed,  or  some  state  ac- 
tion through  its  officers  or  agents  has  been 
taken,  adverse  to  the  rights  of  citizens 
sought  to  be  protected  by  the  14th  Amend- 
ment, no  legislation  of  the  United  States  un- 
der said  amendment,  nor  any  proceeding  un- 
der such  legislation,  can  be  allied  into  ac- 
tivity; for  the  prohibitions  of  the  amend- 
ment are  against  state  laws  and  acts  done 
under  state  authority.  Of  course,  legisla- 
tion may,  and  should  be,  provided  in  advance 
to  meet  the  exigency  when  it  arises;  but  it 
should  be  adapted  to  the  mischief  and  wrong 
which  the  amendment  was  intended  to  pro- 
>'ide  against;  and  that  is»  state  laws,  or 
state  action  of  some  kind,  adverse  to  the 
rights  of  the  citizen  secureid  by  the  amodd- 
ment.  Such  legislation  cannot  properly  cov- 
er the  whole  domain  of  rights  appertaining 
to  life,  liberty,  and  property,  defining  them 
and  providing  for  tJieir  vindication.  That 
would  be  to  establish  a  code  of  municipal 
law  regulative  of  all  private  rights  between 
man  and  man  in  society.  It  would  be  to 
make  Congress  take  the  place  of  the  ^;ate 
legislatures,  and  to  supersede  them.  It  is 
abisurd  to  affirm  that,  because  the  rights  of 
life,  liberty,  and  property  (which  include  all 
civil  rights  that  men  have)  are  by  the 
amendment  sought  to  be  protected  a^nst 
invasion  on  the  part  of  the  state  without 
due  process  of  law,  Congress  may  therefore 

Srovide  due  process  of  law  for  their  vindica- 
ion  in  every  case;  and  that,  because  the  de- 
nial by  a  state  to  any  persons  of  the  equal 
protection  of  the  laws  is  prohibited  by  the 


amendment,  therefore  Congress  may  estab-    may  enforce  by  'appropriate  legislation: 
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In  passing  it  may  be  noticed  that  this 
indictment  charges  no  wrong  done  by  the 
state  of  Kentucky,  or  by  anyone  acting  un- 
der its  authority.  The  matter  complained 
of  was  purely  an  individual  act  of  the  de- 
fendant. Nor  is  it  charged  that  the  bribery 
was  on  account  of  raoe^  color,  or  previous 
condition  of  servitude.  True,  the  parties 
who  were  bribed  were  alleged  to  be  "men 
of  African  descent,  colored  men,  negroes,  and 
not  white  men,"  and  a^n,  that  they  were 
'^persons  to  whom  the  right  of  suffrage  and 
the  right  to  vote  was  tl^n  and  there  guar- 
ajiteed  by  the  15th  Amendment  to  the  Con- 
stitution of  the  United  States."  But  this 
merely  describes  the  parties  wronged  as 
within  the  classes  named  in  the  amendment. 
They  were  not  bribed  because  they  were  col- 
ored men,  but  because  they  were  voters.  No 
discrimination  on  account  of  race,  color,  or 
previous  condition  of  servitude  is  charged. 
These  authorities  show  that  a  statute 
which  purports  to  punish  purely  individual 
action  cannot  be  sustained  aa  an  appropriate 
exercise  of  the  power  conferred  by  the  15th 
Amendment  upon  Congress  to  prevent  ac- 
tion by  the  state  through  some  one  or  more 
of  its  official  representatives,  and  that  an 
indictment  which  charges  no  discrimination 
on  account  of  race,  oolor,  or  previous  condi- 
tion of  servitude  is  likewise  destitute  of 
support  by  such  amendment. 

But  the  contention  most  earnestly  pressed 
is  that  Congress  has  ample  power  in  respect 
to  elections  of  representatives  in  Congress; 
that  the  election  which  was  held,  and  at 
which  this  bribery  took  place,  was  such  an 
•lection ;  and  that  therefore  under  such  gen- 
eral power  this  statute  and  this  indictment 
can  be  sustained.  The  difficulty  with  this 
contention  is  that  Congress  has  not  by  this 
c  section  acted  in  the  exercise  of  such  power^ 
Jit  is  not  legislation  in  respect  to  elections 
•  of  Federal  •officers,  but  is  leveled  at  all 
elections,  state  or  Federal,  and  it  does 
not  purport  to  punish  bribery  of  any 
voter,  but  simply  of  those  named  in  the  15th 
Amendment.  On  its  face  it  is  clearly  an  at- 
tempt to  exercise  power  supposed  to  be  con- 
ferred by  the  15th  Amendment  in  respect 
to  all  elections,  and  not  in  pursuance  of  the 
general  control  by  Congress  over  particular 
elections.  To  change  this  statute,  enacted 
to  punish  bribery  of  persons  named  in  the 
15th  Amendment  at  all  elections,  to  a  stat- 
ute punishing  bribery  of  any  voter  at  cer- 
tain elections  would  be  in  effect  judicial 
l^slation.  It  would  be  wresting  the  stat- 
ute from  the  purpose  with  which  it  was 
enacted  and  making  it  serve  another  pur- 
pose. Doubtless  even  a  criminal  statute 
may  be  good  in  part  and  bad  in  part,  provid- 
ing the  two  can  be  clearly  separated,  and 
it  is  apparent  that  the  legislative  body 
would  have  enacted  the  one  without  the 
other,  but  there  are  no  two  parts  to  this 
statute.  If  the  contention  be  sustained,  it 
is  simply  a  transformation  of  the  statute  in 
its  single  purpose  and  scope.  This  question 
has  been  by  this  court  in  two  cases  carefully 
considered  and  fully  determined.    In  United 


States  V.  Reese,  92  U.  S.  214,  23  L.  ed.  563, 
tliere  was  an  indictment,  one  count  of  which 
was  based  upon  the  3d  and  another  upon 
the  4th  section  of  the  act  of  May  31,  1870 
(16  Stat,  at  L.  140,  chap.  114,  U.  S.  Comp. 
Stat.  1001,  p.  506)  the  5th  section  of  which 
act  is  substantially  repeated  in  S  5507,  Rev. 
Stat.  (U.  S.  Comp.  Stat.  1901,  p.  3712).  It 
is  true  that,  as  stated,  §  4  contains  ''no 
words  of  limitation  or  reference,  even,  that 
can  be  construed  as  manifesting  any  inten- 
tion to  confine  its  provisions  to  the  terms 
of  the  15th  Amendment.  That  section  has 
for  its  object  the  punishment  of  all  persons 
who  by  force,  bribery,  etc.,  hinder,  delay, 
etc.,  any  person  from  qualifying  or  voting." 
And  it  is  also  true  that  the  govermnent  ex- 
pressly waived  the  consideration  of  all 
claims  not  arising  out  of  the  enforcement  of 
the  15th  Amendment  to  the  Constitution. 
Nevertheless  the  decision  is  directly  in  point. 
We  said  (p.  221,  L.  ed.  p.  565) : 

''  We  are,  therefore,  directly  called  upon 
to  decide  whether  a  penal  statute  enacted 
by  Congress,  with  its  limited  powers,  which 
is  in  general  language  broad  enough  to  cover 
wrongful  acts  without  as  well  as  within  the 
constituional  jurisdiction,  can  be  limitedn 
by  judicial  construction  so  as  to  make  itn 
operate*  only  on  that  which  Congress  may* 
rightfully  prohibit  and  punish.  For  this 
purpose,  we  must  take  these  sections  of  the 
statute  as  they  are.  We  are  not  able  to 
reject  a  part  which  is  unconstitutional,  and 
retain  the  remainder,  because  it  is  not  pos- 
sible to  separate  that  which  is  unconstitu- 
tional, if  there  be  any  such,  from  that  which 
is  not  The  proposed  effect  is  not  to  be  at- 
tained by  striking  out  or  disregarding 
words  that  are  in  the  section,  but  by  insert- 
ing those  tliat  are  not  now  there.  Each  of 
the  sections  must  stand  as  a  whole  or  fall 
altogether.  The  language  is  plain.  There  is 
no  room  for  construction,  unless  it  be  as  to 
the  effect  of  the  Constitution.  The  question, 
then,  to  be  determined  is,  whether  we  can 
introduce  words  of  limitation  into  a  penal 
statute  so  as  to  make  it  specific,  when,  as 
expressed,  it  is  general  only. 

"It  would  certainly  be  dangerous  if  the 
legislature  could  set  a  net  large  enough  to 
catch  all  possible  offenders,  and  leave  it  to 
the  courts  to  step  inside  and  say  who  could 
be  rightfully  detained  and  who  should  be  set 
at  large.  This  would,  to  some  extent,  sub- 
stitute the  judicial  for  the  legislative  de- 
partment of  the  government.  ...  To 
limit  this  statute  in  the  manner  now  asked 
for  would  be  to  make  a  new  law,  not  to  en- 
force an  old  one.  This  is  no  part  of  our 
duty." 

Again,  in  the  Trade-Mark  Cases,  100  U.  8. 
82,  mh  nom.  United  States  v.  Steffens,  26 
L.  ed.  550,  the  validity  of  an  indictinent 
under  the  4th  and  5th  sections  of  the  act  of 
Congress  to  puni^  the  counterfeiting  of 
trademarks  (19  Stat,  at  L.  141,  chap.  274) 
was  considered.  The  congressional  enact- 
ments at  that  time  attempted  to  authorize 
trademarks  generally,  and  the  statute  r^ 
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ferred  to  waa  equally  ^neral.  It  was  held 
that  under  the  Constitution  Congress  did 
not  have  control  over  the  subject  of  trade- 
marks generally,  and,  referring  to  the  con- 
tention that  to  a  limited  extent  it  had,  we 
said  (p.  08,  L.  ed.  p.  553) : 

'^It  has  been  suggested  that  if  Congress 
has  power  to  regulate  trademarks  ua&l  in 
commerce  with  foreign  nations  and  among 
the  several  states,  these  statutes  shall  be 
held  valid  in  that  class  of  cases,  if  no  fur- 
ther. .  .  .  While  it  may  be  true  that 
when  one  part  of  a  statute  is  valid  and  oon- 
stitutional,  and  another  part  is  unconstitu- 
tional and  void,  the  court  may  enforce  the 
valid  part  where  they  are  distinctly  separa- 
eible,  90  that  each  can  stand  alone,  it  is  not 
2  within  the  judicial  province  to  give  to  the 
•  words  used  by  Congress  a  narrower  meaning 
than  they  are  manifestly  intended  to  bear 
in  order  that  crimes  may  be  pimished 
which  are  not  described  in  language  that 
brings  them  within  the  constitutional 
power  of  that  body.  This  precise  point 
was  decided  in  United  States  v.  Reeseg 
02  U.  S.  214,  23  L.  ed.  563.  In  that  case 
Congress  had  passed  a  statute  punishing 
election  officers  who  should  refuse  to  any  per- 
son lawfully  entitled  to  do  so  the  right  to 
east  his  vote  at  an  election.  This  court  waa 
of  the  opinion  thaty  as  regarded  the  section 
of  the  statute  then  under  consideration,  Con- 
gress could  only  punish  such  denial  when  it 
was  on  account  of  race,  color,  or  previous 
condition  of  servitude.  It  was  urged,  how- 
ever, that  the  general  description  of  the  of- 
fense included  the  more  limited  one,  and 
that  the  section  was  valid  where  such  was  in 
fact  the  cause  of  denial.  But  the  court 
said"  (and  then  follows  the  quotation  we 
have  already  made  from  that  case). 

We  deem  it  unnecessary  to  add  anything 
to  the  views  expressed  in  these  opinions.  We 
are  fully  sensible  of  the  great  wrong  which 
results  from  bribery  at  elections,  and  do 
not  question  the  power  of  Congress  to  pun- 
iah  such  offenses  when  committed  in  respect 
to  the  election  of  Federai  officials.  At  the 
same  time  it  is  all-important  that  a  crim- 
inal statute  should  define  clearly  the  offense 
which  it  purports  to  punish,  aiid  that  when 
00  defined  it  should  be  within  the  limits  of 
the  power  of  the  l^slative  body  enacting  it. 
Congress  has  no  power  to  punish  bribery  at 
all  elections.  The  limits  of  its  power  are 
in  respect  to  elections  in  which  tb»  nation 
is  directly  interested,  or  in  which  some  man- 
date of  the  national  Constitution  is  dis- 
obeyed ;  and  courts  are  not  at  liberty  to  take 
a  criminal  statute,  broad  and  comprehensive 
in  its  terms  and  in  these  terms  beyond  the 
power  of  Congress,  and  change  it  to  fit 
some  particular  trsnsaction  which  Congress 
might  have  legislated  for  if  it  had  seen  fit. 
The  judgment  of  the  Dietriot  Court  ie  af- 
firmed, 

Mr.  Justice  MoKemui  took  no  part  in 
the  decision  of  this  case. 

Mr.  Justice  Harlaa.  and  Mr.  Justice 
Brown  dissented. 


681 
(UO  U.  8.  287) 
TEXAS  &  PACIFIC  RAILWAY  COMPANY, 
Plff,  in  Err,, 

V. 

SAMUEL  E.  WATSON. 

Railroads  —  fires  set  by  passing  locomotive 
'^evidence  —  of  other  fires ^ opinions  of 
nonexperts  —  reading  deposition  of  tw*- 
ness  in  attendance  —  harmless  error -^ 
expert  testimony  —  ins  tructions  —  stipiP- 
lations  in  lease  —  effect  on  third  party, 

1.  Evidence  that,  at  or  about  the  time  of  a 
fire  and  of  tbe  passing  of  a  locomotive  which 
is  claimed  to  have  caused  it,  other  fires  were 
observed  at  various  neaity  points  along  the 
railroad  track,  is  admissible  on  tbe  Issne  of 
the  liability  of  the  railroad  company  for  the 
value  of  the  property  destroyed  by  such  flre, 
as  tending  to  establish  that  such  fire  was 
caused  by  the  locomotive  In  question,  and  as 
tending  to  show  negligence  In  Its  construction 
or  operation. 

2.  The  testimony  of  witnesses  to  the  efTect 
that  they  did  not  know  of  or  see  any  oppor- 
tunity for  certain  cotton  to  have  caught  firs 
except  from  a  passing  locomotive  is  not  in- 
admissible on  the  question  of  the  liability  of 
the  railroad  company  for  the  value  of  such 
cotton,  if  objected  to,  not  because  of  any  omis- 
sion to  state  the  facts  which  induced  the  wit- 
nesses* belief,  but  because  negative  in  charac- 
ter, Irrelevant,  and  In  the  nature  of  a  concliK 
slon. 

8.  A  competent  expert  witness  may,  on  tbo 
trial  of  an  action  to  recover  the  value  of  cot- 
ton claimed  to  have  been  destroyed  by  a  fire 
set  by  a  passing  locomotive,  give  his  opinion 
on  a  hypothetical  state  of  facts  based  on  the 
evidence  as  to  whether  a  locomotive  which  In 
moving  4^  miles  should  set  from  five  to 
eight  fires  and  should  emit  live  cinders  was 
properly  operated  or  constructed,  where  there 
Is  evidence  that  it  is  impossible,  even  with 
the  most  eifectlve  spark  arresters,  to  prevent 
the  escape  of  sparks. 

4.  Permitting  the  deposition  of  a  witness  to 
be  read  when  the  witness  Is  actually  In  court 
and  his  presence  is  known  Is  not  prejudicial 
error,  where  he  Is  subsequently  called  by  the 
objecting  party,  and  gives  fully  his  explana- 
tion of  the  deposition  and  his  testimony  as  to 
the  subject  to  which  It  related. 

5.  An  Instruction  that  a  railroad  company  was 
not  liable  for  a  loss  from  a  fire  set  by  a  pass- 
ing locomotive,  If  it  used  **the  most  approved 
spark  arrester,  at  the  time  In  good  condi- 
tion,'' and  the  engine  was  then  and  there  op- 
eiated  with  ordinary  care  and  prudence ;  but 
that  It  was  so  liable  If  It  failed  "to  use  the 
most  approved  spark  arrester  and  apparatus 
connected  with  the  engine  as  In  ordinary  use 
by  properly  conducted  railways  to  prevent  the 
escape  of  fire,"  so  far  as  It  could  consistently 
be  done  In  Its  business, — Is  not  open  to  the 
objection  that  it  left  the  Jury  to  consider  the 
original  construction  of  the  spark  arrester  Ir- 
respective of  its  condition  at  the  time  of  the 
fire. 

4.  A  requested  instruction  that  a  person  stor- 
ing his  cotton  near  a  railroad  assumed  the 
risks  which  were  to  be  anticipated  from  en- 
gines properly  equipped  with  appliances  for 
preventing  the  escape  of  spaxts  when  proiH 
erly  operated  need  not  be  given  In  an  action 
to  recover  the  value  of  such  cotton  claimed 
to  have  been  destroyed  by  a  fire  set  by  a  pasi^ 
Ing  locomotive,  where  the  Jury  are  told  that 
no  recovery  could  be  had  If  the  railroad  com- 
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pany  was  not  negligent  In  respect  to  the 
equipment  and  operation  of  the  engine,  and 
were  fully  Inetructed  as  to  contributory  negli- 
gence and  ita  effect. 
T.  Stlpulatlona  and  exemptions  from  liability 
for  I088  caused  by  Are,  contained  in  a  lease 
under  which  the  lessee  holds  possession  and 
occupancy  of  a  storage  platform  near  a  rail- 
road, are  not  binding  on  one  not  in  privity 
with  such  lessee,  who,  without  knowledge  of 
such  stipulations,  stores  his  cotton  on  such 
platform. 

[No.  223.] 

Argued  and  submitted  March  20,  1903,    De- 
cided May  4,  1903, 

IN  KRROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  a£&rmed  a 
judgment  of  tlie  Circuit  Court  for  the  East- 
ern District  of  Texas  establisliing  the  lia- 
bility of  &  railroad  company  f^  the  value 
of  cotton  claimed  to  have  been  destroyed  by 
a  fire  set  by  a  passing  locomotive.  Af- 
firmed, 

See  same  ca^  below,  50  0.  C.  A.  230,  112 
Fed.  402. 

GO 

S  statement  by  Mr.  Justice  Wliltei 
*  *  This  action  was  originally  commenced  in 
A  Texas  state  court  by  the  appellee  Watson, 
to  recover  the  value  of  64  bales  of  cotton, 
less  insurance  thereon.  The  cotton  was  al- 
leged to  have  been  destroyed  by  fire  on  Jan- 
<uary  3,  1896,  while  stored  upon  what  waa 
known  as  the  O'Neil  cotton  platform  near 
-the  depot  of  the  railway  company  at  Clafks- 
Mlle,  Red  River  county,  Texas.  The  fire 
Tvas  averred  to  have  been  occasioned  by  the 
negligence  of  the  railway  company  in  the 
use  of  a  defectively  constructed  locomotive 
«ind  in  the  careless  operation  thereof  while 
passing  said  platform.  Subsequently  the  in- 
surance company  was  joined  as  plaintiff,  and 
recovery  was  asked  of  the  full  value  of  the 
eotton.  Upon  application  of  the  defendant, 
based  upon  the  fact  that  it  was  incorporated 
QBder  the  laws  of  the  United  States,  the 
eauae  was  removed  to  the  United  States  cir- 
cuit court  for  the  eastern  district  of  Texas. 
In  the  latter  court  an  amended  answer  was 
filed.  This  pleading  contained  general  and 
special  demurrers,  a  ganend  denial,  and  a 
special  answer  setting  up  various  defenses. 
The  general  and  ej^u  demurrers  were 
subsequently  overruled,  and  defendant  ex- 
cepted. A  trial  was  had,  and  it  was  shown 
hy  the  evidence  that  at  the  point  where  the 
fire  in  question  occurred  the  track  of  the 
railway  company  ran  east  and  west,  and  the 
train  which  it  waa  asserted  caused  the  fire 
in  question  warn  moving  eastward,  and  a 
strong  wind  was  blowing  from  the  north. 
A  verdict  was  rendered  in  favor  of  the  plain- 
tiff  Watson  and  against  the  railroad  and 
against  tbe  plaintiff  insurance  company  in 
favor  of  the  i^lroad.  Judgment  was  en- 
tered on  the  verdict;  the  jud^gment  was  af- 
firmed by  the  circuit  court  of  appeals  for 
fhft  fifth  circuit  (60  0.  C.  A.  230,  112  Fed. 
402),  tkud  the  cause  was  then  brought  to  this 
ttntrt  by  writ  ol  mbv« 


Meesre.  David  D.  Dunoan,  John  F.  DiU 
Ion,  and  WineUno  8,  Pierce  for  plaintiff  in 
error, 

Messrs,  J.  W.  Bailey,  E,  8,  Chanibere, 
and  Amos  L.  Beaty  for  defendant  in  error.  • 

*  Mr.    Justice    WUte,   after   making   the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  various  asaignments  of  ert'or  felled 
upon  in  the  brief  of  counsel  for  plaintiff  in 
error  will  be  disposed  of  in  the  order  therein 
discussed. 

First.  In  several  assignmfitiis  it  is  claimed 
that  the  circuit  (k>urt  of  appeals  erred  in 
holding  that  the  trial  court  proper  It  ad- 
mitted the  evidence  of  witnesses  to  the  ef- 
fect that  at  or  about  the  time  of  the  firs 
complained  of,  and  about  the  time  of  the 
pa*)sing  of  the  locomotive  which  it  was 
charged  occasioned  the  fire,  the  witnesses 
observed  other  fires  at  various  points  not 
far  removed  from  the  place  where  the  cot- 
ton was  burned  and  south  of  and  near  to 
the  railway  track.  In  the  light  of  the  deci- 
sion of  this  court  in  Grand  Trunk  R,  Co, 
V.  Richardson,  91  U.  S.  454,  470,  23  L.  ed. 
356,  362,  we  think  this  evidence  was  com- 
petent as  having  a  tendency  to  establish  that 
the  destruction  of  the  property  of  the  plain- 
tiff was  caused  by  tlie  locomotive  in  ques* 
tion,  and  as  tending  to  show  negligence  is 
its  construction  or  operation. 

Second.  In  an  assignment  of  error  it  was 
contended  that  the  appellate  court  erred  in 
holding  that  the  trial  court  properly  ad- 
mitted testimony  to  the  effect  that  certain 
witnesses  did  not  know  of  and  saw  no  op- 
portunity for  the  cotton  to  have  caught  fire 
except  from  the  locomotive  in  question.  The 
evidence  in  the  record  is  in  narrative  form, 
and  that  portion  relating  to  the  criticized 
testimony  merely  recites  that  at  the  time 
said  evidence  was  offered  from  each  witnesa 
**  defendant  then  and  there  objected,  because 
the  evidence  was  of  a  negative  character  and 
would  not  be  relevant,  and  farther,  because 
it  was  in  the  nature  of  a  conclusion  of  the 
witness  to  the  effect  that  the  fire  had  origi- 
nated from  the  engine.**  Whether  the  ques- 
tion which  elicited  the  testimony  complained 
of  was  objectionable  cannot  be  determined 
from  the  record,  nor  does  the  objection  seem 
to  have  been  addressed  to  an  omission  to 
state  the  facts  which  induced  the  belief  that 
no  other  opportunity  existed  for  the  eotton 
to  have  eaught  fire  than  was  afforded  by  thep 
operation  of  the  locomotive.  ESvidenoe  ofS 
the  surrounding  circumstanoet*  and  c(»di-* 
tions  which  by  a  process  of  exclusion  would 
have  tended  to  establish  that  the  burninff 
of  the  cotton  could  not  have  been  caused 
other  than  by  the  locomotive  in  question 
would,  we  think,  have  been  clearly  relevant* 
As  the  record  stands,  we  think  the  assignr 
ment  in  question  was  without  merit. 

Third.  A  further  eontenlion  is  that  the 
appellate  court  erred  in  permitting  a  quee- 
bon  to  be  answered  despite  the  objeetioa 
that  "  the  evidence  sought  to  be  elicited  wae 
not  such  as  was  the  subject  of  expert  testi- 
mony, but  the  endeavor  was  to  substitute  a 
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oonclusion  of  the  witneae  for  tluit  of  the 
jury,  and  it  was  not  allowable  by  a  hypo- 
thetical question,  anch  aa  this  and  the  an- 
swer thereto,  to  prove  the  bad  equipment  of 
the  engine  in  the  face  of  the  actual  testi- 
mony that  the  equipment  was  all  in  good 
order."  The  following  is  the  question  re- 
ferred to: 

"  Suppose  an  engine  should  come  along, 
and  in  the  course  of  4  miles  and  i  should 
set  out,  say,  eight  fires,  should  set  fire  to 
the  grass  in  some  of  these  places,  set  fire 
to  shavings  60  feet  from  the  rif^ht  of  way, 
set  cotton  on  fire,  and  that  live  cinders  could 
be  seen  falling  and  did  fall  and  smoked 
after  falling  on  the  ground,  over  the  work 
benches  and  things  and  over  platforms, 
would  you  say  there  was  anything  wrong 
about  the  operation  or  construction  of  th&t 
engine,  or  would  you  say  it  was  all  rieht? 
And  suppose,  instead  of  being  eight  nres, 
there  were  five  under  the  conditions  named 
to  you,  what  would  you  say?" 

The  question  was  proper.  The  witness 
was  foreman  of  the  boiler  depaxtment  at  the 
main  shops  of  the  defendant,  having  to  do 
nith  the  building  of  boilers,  and  was  in  spe- 
cial control  of  Uie  part  of  the  shops  which 
had  to  do  with  spark  arresters.  Tne  hypo- 
thetical question  was  based  upon  evidence, 
and  if  the  witness  wqb  competent  —  as  the 
evidence  showed  he  was  —  to  testify  whether 
or  not  an  engine  so  conducting  itself  was 
or  was  not  in  good  working  order  or  prop- 
erly operated,  we  think  the  jury  should 
have  had  the  benefit  of  his  opinion.  Inas- 
much as  there  was  evidence  to  the  effect 
that  it  is  impossible,  even  with  the  use  of 
the  most  effective  spark  arresters,  to  pre- 
vent the  escape  of  sparks,  a  case  was  pre- 
^  lented  justifying  the  introduction  of  expert 
J^  testimony  to  aid  the  jury  in  determining  the 
•  ultimate^ct  whether  an  engine  was  in  good 
repair  and  properly  operated  which  con- 
ducted itself  as  tiie  evidence  tended  to  show 
this  locomotive  did.  Enatem  Trwnsp.  Line 
V.  Hope,  96  U.  S.  297,  298,  24  L.  ed.  477. 

Fourth.  It  is  asserted  that  the  appellate 
court  erred  in  holding  that  prejudicial  error 
was  not  committed  in  permitting  the  deposi- 
tion of  a  witness  to  be  read  when  the  wit- 
ness was  actually  in  court  and  his  presence 
was  kno^vn  to  the  plaintiff.  We  sulopt  as 
our  own  the  language  of  the  circuit  court 
of  appeals  on  this  point: 

"  In  view  of  the  fact  tliat  the  witness  was 
called  by  the  defendant  aiter  the  deposition 
had  been  admitted  over  the  defendant's  ob- 
jection, and  gave  fully  his  explanation  of 
the  deposition  and  his  testimony  as  to  the 
subject  to  which  it  related,  we  conclude  that 
the  error  committed  is  not  sufficiently  grave 
in  its  results  to  require  us  to  reverse  the 
caHe." 

Fifth.  It  is  claimed  that  the  appellate 
court  erred  in  holding  that  the  trial  court 
rightly  left  it  to  the  jury  to  determine  that, 
if  the  railway  company  failed  to  use  the 
most  approved  spark  arrester,  and  plaintiff 
was  free  from  contributory  negligence,  he 
eould  recover.  This  contention  is  based 
upon  the  assumption  that  there  was  no  evi- 


dence tending  to  show  that  the  most  ap- 
proved spark  arrester  was  not  used.  We  do 
not  pause  to  analyze  the  evidence  on  the 
subject,  because  we  think  it  not  necessary 
to  do  so.  Tlie  proposition,  considering  it  in 
the  light  most  favorable  for  the  plaiiSiff  in 
error,  is  but  an  abstraction,  and  assumes 
that,  because  it  may  be  that  at  one  time- 
the  spark  arrester  was  of  the  most  approved 
pattern,  it  continued  to  be  such,  even  al- 
though it  was  not  in  good  repair  at  the  time 
of  the  fire  and  such  defective  condition  oc- 
casioned the  loss  complained  of.  The  court 
instructed  that  the  jury  must  give  a  verdict 
for  the  railroad  if  it  was  found  that  it  "  did! 
use  the  most  approved  spark  arrester,  at  tlier 
time  in  good  condition,  and  that  the  engine 
was  then  and  there  operated  with  ordinary 
care  and  prudence;"  and,  in  stating  the  con- 
verse of  the  proposition,  said :  '*  But  if  the 
railroad  failed  to  use  the  most  approved 
spark  arrester  and  apparatus  connected  with 
the  engine  as  in  ordinary  use  by  properly  e« 
conducted  railways  to  prevent  the  escape  of  § 
*fire,  in  so  far  as  it  could  consistently  be* 
done  with  tlie  business  "  which  the  railroad 
was  carrying  on,  a  verdict  should  be  re- 
tuined  against  the  railroad,  provided  it  was 
found  that  the  plaintiff  Watson  had  not  con- 
tributed to  tlie  injury.  This  charge  as  a 
whole  we  think  is  not  amenable  to  the  ob- 
jection that  it  left  to  the  jury  to  consider 
the  ori^nal  construction  of  the  spark  ar- 
rester, in-espective  of  its  condition  at  the 
time  of  the  fire.  The  expression,  "  as  ordi- 
narily used  by  properly  conducted  rail- 
ways," of  necessity  implied  that  the  appa- 
ratus must  have  been  kept  in  proper  condi- 
tion for  use.  To  construe  to  the  contrary 
would  presuppose  that  conflicting  measures 
of  liability  were  given  to  the  jury  by  the 
court  when  it  pointed  out  the  opposing 
views  which  the  jury  were  authorized  to  de- 
duce from  the  proof.  Thus  rightly  constru- 
ing the  charge,  there  was  beyond  peradvenr 
ture  evidence  to  be  weighed  by  the  jury  in 
determining  whether  the  spark  arrester  was 
or  was  not  in  satisfactory  working  order  at 
tlie  time  the  cotton  was  set  on  fire.  Several 
witnesses  testified  that  the  engine  emitted 
considerable  fire  and  cinders,  and  the  evi- 
dence upon  which  the  hypothetical  question 
quoted  m  subdivision  third  of  this  opinion 
was  based  clearly  rebuts  the  asstunptaon 
that  there  was  not  evidence  of  cireumstancea 
to  be  considered  by  the  jury  in  connection 
with  the  evidence  introduced  by  the  defend- 
ant of  the  condition  of  the  engine,  spark  ar- 
rester, etc.,  as  disclosed  by  an  inspection 
thereof.  So,  also,  the  answer  to  the  hypo- 
thetical question  clearly  contained  matter 
pertinent  for  the  consideration  of  the  jury 
m  determining  whether  the  engine  was  prop- 
erly equipped  and  operated.  The  witneae 
said: 

"An  engine  that  will  do  ae  you  have  stated 
is  doing  something  unusual,  very  unusual. 
If  there  was  dry  and  combustible  material 
dose  to  the  tradk  a  spark  from  the  ash  pan 
might  drop  among  it  and  set  fire.  Wnat 
you  said  might  have  occurred,  but  it  would 
be  very  unusual.    I  could  not  say  that  there 
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would  be  anything  wrong  in  the  operation 
of  the  engine,  but  there  might  have  been 
something  deranged  about  the  ash  pan  is 
the  only  way  I  could  account  for  it.  If  the 
engine  did  set  out  sparks  in  the  manner 
CQ  stated  by  you,  I  cannot  believe  that  the  en- 
^gine  waa  in  quite  perfect  condition." 
*  *  Sixth.  A  further  assignment  of  error  is 
to  the  effect  that  the  appellate  court  erred 
in  holding  that  error  was  not  committed  in 
refusing  to  chai^  the  jury  that  plaintiff, 
in  placing  his  cotton  upon  the  platform,  as- 
aiuned  the  risks  which  were  to  be  anticipated 
from  engines  properly  equipped  with  appli- 
ances for  preventing  tbe  escajpe  of  sparks  and 
properly  operated,  and  in  saying  to  them  that 
contributory  negligence  and  assumed  risk 
amount  to  the  same  thing.  But  the  court 
charged  the  jury  that,  even  though  the  cot- 
ton was  set  on  nre  by  sparks  communicated 
from  the  engine,  yet,  if  the  defendant  used 
tlie  most  approved  spark  arrester,  and  the 
engine  waa  operated  with  ordinary  care  and 
prudence,  the  plaintiff  could  not  recover. 
As  the  court  also  fully  instructed  the  jury 
as  to  what  would  have  constituted  contribu- 
tory negligence  on  the  part  of  Watson  aa 
respected  the  storing  of  his  ootton  on  the 
platform,  and  informed  the  jury  that  reoov- 
erv  oould  not  be  had  if  there  was  such  con- 
tributory neffligSDoe,  it  is  quite  dear  that 
the  Jmy  omud  not  havis  been  misled  by  tht 


failure  of  the  trial  court  to  point  out  the 
distinction  between  assumed  risk  and  con- 
tributory negligence.  It  is  not  percttved, 
for  instance,  how  the  jury  could  have  been 
aided  in  reaching  a  conclusion  if,  in  addition 
to  being  informed  that  the  plaintiff  oould 
not  recover  if  the  railway  company  was  not 
negligent  In  respect  to  the  equipment  and 
operation  of  the  engine,  the^r  were  told  that 
the  plaintiff  "  assumed  the  risks  which  were 
to  be  anticipated  from  engines  properly 
equipped  with  appliances  for  preventinff  the 
escape  of  sparks,  and  properly  operateid." 

Seventh,  llie  remaining  assignment  of 
error  is  to  the  effect  that  error  was  com- 
mitted by  the  apellate  court  in  affirmimp 
the  judgment  despite  the  fact  that  the  triu 
court  refused  to  admit  in  evidence  the  stip- 
ulations and  exemptions  from  liability  for 
loss  caused  by  fire  contained  in  the  lease  un- 
der which  the  lessee  held  possession  and  oo- 
cupancy  of  the  storage  platform  on  which 
the  cotton  in  question  was  when  destn^yed 
by  fire.  As  Watson  waa  not  in  privity  with 
the  lessee, —  and  it  is  conceded  he  had  no 
knowledge  of  such  stipulations  when  he 
stored  his  properly  on  the  platform, —  there 
wna  no  tenable  ground  on  which  to  oontend 
that  he  was  in  anywise  bound  by  tha  stipu- 
lations in  question. 

Judgment  QffirmA 
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(190  U.  S.  608) 

OKRTRUDB    H.  HABBIN  sjid  the    Cook 

County  Canal  k  Dock  Compuij,  Plff*.  in 

Err^ 

CHARLES  B.  SHEDD.* 

Puhlio  lands — grant  of  land  hordering  im 
non-navigahle  vxiter — title  to  adjoining 
9uhmerged  land-^ueation  of  local  law. 

Whether  the  patentee  of  the  UnJted  States  to 
land  bounded  oo  a  non-naylgable  lake  belong- 
ing to  the  United  States  takes  title  lo  the 
adjoining  sobmerged  land  is  determined  bf 
the  law  of  the  state  where  the  land  lies. 

[No.  56.] 

Bvhmitted  January  IS,  1902.  Ordered  for 
reargument  December  22, 1902,  Reargued 
January  12,  IS,  190S.  Decided  May  18, 
190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  of 
Cook  County  in  favor  of  petitioner  in  a  pro- 
ceeding under  the  burnt  records  act  of  that 
state.    Affirmed, 

See  same  case  below,  177  HI.  123,  52  N.  E. 
880. 
The  facts  an  stated  in  the  opinion. 
Mr.  Thomas  Dent  for  plaintiffs  in  error. 
Mr.  Harrj  8.  MeoartiMy  for  defendant 
K  in  error. 

MS 

*  *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  under  the  burnt  rec- 
ords act  of  the  state  of  Illinois,  by  which 
the  defendant  in  error,  Shadd,  seeks  to  ee- 
tablish  his  record  title  to  certain  land  ad- 
joining and  under  a  non-naviffable  lake 
called  Wolf  lake,  lying  partly  in  lUinoia 
and  partly  in  Indiana.  The  plaintiff  in 
error,  Hardin,  also  owns  land  adjoining  the 
same  lake,  by  succession  to  a  title  under 
patents  from  the  United  States,  and  under 
these  patents  makes  daima  to  land  now  or 
originally  under  the  lake,  which  conflict 
with  the  claim  of  Shedd  and  with  the  decree 
of  the  court.  The  other  plaintiff  in  error 
is  a  grantee  of  Hardin.  The  decree  having 
been  affirmed  by  the  sunreme  court  of  the 
state  (177  111.  123,  52  1^  E.  380;  8.  E.  161 
ni.  462,  33  L.  R.  A.  146,  44  N.  E.  286),  the 
case  is  brought  here  by  writ  of  error. 
MiteTiell  v.  Smale,  140  U.  S.  406,  410,  35 
L.  ed.  442,  443,  11  Sup.  CL  Rep.  810,  840; 
Bhively  v.  Bowlby,  152  U.  8.  1,  0,  10,  38 
L.  ed.  331,  335,  14  Sup.  CL  Rep.  548.  It 
seems  unnecessary  to  go  into  details  of  the 
difference,  as  the  main  question  here  goes 
to  the  foundation  of  Hardin'e  Case,  and  we 
are  against  her  on  that.  Her  title  and  a 
plan  of  the  territ<»ry  in  which  lies  the  dio- 
puted  land  will  be  found  set  out  in  Hardin 
T.  Gordon,  140  U.  S.  371,  35  L.  ed.  428,  11 
Sup.  Ct  Rep.  808,  838. 

The  claim  of  the  plaintiffs  in  error  to  the 
land  below  the  original  water  line  depends 
«i  its  having  passed  hy  the  patent  of  the 
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United  States.  The  patent  to  Holbrook, 
from  which  they  derive  an  important  part 
of  their  title,  waa  dated  May  20,  1841,  long 
before  the  swamp  land  act.  [9  Stat,  at  ll 
510,  chap.  84.]  At  that  time  the  land  under 
the  lake,  as  well  as  that  surrounding  it^tt 
belonged  to  the  United  States,  and,  if  gnmtsS 
of  the  United^States  should  be  construed* 
without  regard  to  state  lawa,  it  may  be  as- 
sumed that^  subject  to  all  questions  of  the 
proper  adjustment  of  lines,  Hardin  would 
have  prevailed.  When  land  is  conveyed  b^ 
the  United  States  bounded  on  a  non-nav> 
gable  lake  belonging  to  it,  the  grounds  for 
the  decision  must  be  quite  different  from 
the  oonsiderationa  affecting  a  conveyance  oi 
land  bounded  on  navigable  water.  In  the 
latter  case  the  land  under  the  water  doea 
not  belong  to  the  United  States,  but  haa 
passed  to  the  state  by  its  admission  to  the 
Union.  Neverthidess,  it  has  become  estab- 
lished almost  without  argument  that  in  the 
former  case,  as  in  the  latter,  the  ^ect  of 
the  grant  on  the  title  to  adjoininff  sub- 
merged land  will  be  determined  by  the  law 
of  the  state  where  the  land  liea  In  the  case 
of  land  bounded  on  a  non-navigable  lake  the 
United  States  assumes  the  position  of  a  pri- 
vate owner  subject  to  the  general  law  of 
the  state,  so  far  as  ita  conveyances  a.te  con- 
cerned. Bardm  ▼.  Jordan,  140  U.  S.  371, 
35  L.  ed.  428,  11  Sup.  CL  Rep.  808,  838; 
Shively  ▼.  Bowlby,  152  U.  8.  1,  45,  38  L.  ed. 
331,  847,  14  Sup.  CL  Rep.  548;  Grand  Rap- 
ids d  I.  R.  Oo,  ▼.  Butler,  150  U.  8.  87,  90, 
93,  40  L.  ed.  85-87,  15  Sup.  CL  Rep.  991; 
8t.  Anthony  Falls  Water  Power  Oo.  t.  St. 
Paul  Water  Oomre,  168  U.  8.  849,  363,  42 
L.  ed.  497,  502,  18  Sup.  CL  Rep.  157.  8udi 
oases  are  not  affected  by  Rev.  StaL  §§  2476, 
5251,  U.  8.  Comp.  StaL  1901,  pp.  1567, 
3522.  When  land  under  navigable  water 
passes  to  the  riparian  proprietor,  alonff  with 
the  grant  of  the  shore  by  the  United  States, 
it  does  not  pass  by  force  of  the  grant  alone, 
because  the  United  States  does  not  own  it, 
but  it  passes  by  force  of  the  declaration  of 
the  state  which  does  own  it  that  it  is  at- 
tached to  the  shore.  Hie  rule  as  to  oonvieif^ 
ances  bounded  on  non-navigable  lakes  does 
not  mean  that  the  land  under  sudi  water 
also  passed  to  the  state  on  its  admission  or 
othendse,  apart  from  the  swamp  land  act, 
but  is  simply  a  convenient,  possibly  the  moat 
convenient,  way  of  determining  the  effect 
of  a  granL  We  are  particular  in  calling 
attention  to  this  difference,  because  we  feajr 
that  there  has  been  some  misapprehension 
with  regard  to  the  poinL 

The  law  of  Illinois  haa  been  settled  ainos 
Hardin  v.  Jordan,  140  U.  8.  871,  35  L.  ed. 
428,  11  Sup.  CL  Rep.  808,  838,  and  it  now  is 
clear,  by  the  decision  in  this  case  and  later, 
that  conveyances  of  the  upland  do  not  carry 
adjoining  land  below  the  water  line.    Fuller 
V.  Hhedd,  161  111.  462,  83  L.  R.  A.  146,  44o 
N.  E.  286;  Hardin  v.  Bhedd,  177  HL  123,  62S 
N.  £.  380;  Hammond  v.  Bhepard,'^\M  III.* 
235,  57  N.  E.  867.     Following  these  deci- 
sions, we  must  hold  that  the  title  set  up  by 
the  plaintiffs  in  error  fails.    Even  aooeptijoif 
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tbe  prineipks  of  the  oiminoii  law,  it  may 
be  a  qiuaoon  whether  one  consideration  in 
this  case  waa  not  overlooked  in  Hardin  v. 
Jordan,  It  was  noted  that  the  conyeyanee 
was  by  reference  to  the  official  plat.  The 
plat  of  the  Illinois  portion,  unlike  that  of 
the  part  in  Indiana,  deaoribed  the  lake  as 
a  "  navigable  lake."  It  is  true  that  this  was 
a  mi&take,  but  it  might  be  urged  that  the 
deaci-iption  must  be  taken  to  have  the  same 
effect  as  if  it  were  true  when  we  are  de- 
termining the  ^ect  of  a  oonveyance  adopt- 
ing it.  It  would  seem  that  if  a  conveyance 
of  land  bounded  by  navigable  water  would 
not  pass  land  below  the  water  line,  a  con- 
veyance purporting  to  bound  the  land  by 
navigable  water  does  not  purport  to  pass 
land  below  the  water  line.  The  common  law 
as  understood  by  this  court  and  the  local 
law  of  Illinois  with  regard  to  grants 
bounded  by  navigable  water  are  the  same. 
Bhively  v.  Botolby,  152  U.  S.  1,  43,  47,  51, 
88  L.  ed.  331,  347,  348,  350,  14  Sup.  Ct. 
Rep.  648 ;  Seaman  v.  Smith,  24  111.  521. 

Of  course,  it  would  result  from  the  Illinois 
ruling  that  the  survey  of  the  submerged 
land  in  1874,  referred  to  in  Hardin  v.  Jor- 
dan,  and  the  conv^aneea  in  pursuance  of 
it,  may  have  been  good  on  the  Illinois  side 
of  the  state  line,  unless  the  state  had  got 
a  title  before  that  date  under  the  swamp 
land  act.  Whether  it  did  bo  or  not,  it  is 
nnneoessary  to  consider  in  this  case. 

The  land  which  Shedd  gets  under  the  de- 
cree of  the  State  court  he  gets,  not  in  dero- 
sation  of  the  foregoing  principles,  but  on 
findings  of  fact  as  to  what  land  was  above 
water  at  the  date  ol  the  patents  from  the 
United  States  (161  111.  469,  470,  33  L.  R.  A. 
149,  164,  44  N.  K  289),  and  as  to  accretions 
to  that  land  by  the  gradual  drying  up  of 
the  water  at  a  later  date.  161  111.  473,  494, 
83  L.  IL  A.  165,  161,  44  N.  £.  289,  207.  We 
perceive  no  need  for  considering  the  decree 
in  detail. 

Deoree  affirmed, 

Mr.  Justice  White,  with  whom  concurs 
Mr.  Justice  McKeiuia,  dissenting: 

This  case,  in  some  aspects,  involves  con- 
ntentions  suppcscd  to  have  been  finally  de- 
Seided  by  this  court  in  Hardin  v.  Jordan, 
•  140  U.  S.  371.  35  L.  ed.  428,  11  Sup.  Ct.  Rep. 
80S,  838,  and  Mitchell  v.  Smale,  140  U.  S. 
406,  35  L.  ed.  442,  11  Sup.  Ct  Rep.  819, 
840.  In  those  cases  there  was  a  controversy 
between  persons  holding  the  patents  of  the 
United  States  to  fractional  lots  abutting  on 
the  meander  line  of  Wolf  lake  in  Illinois 
and  those  holding  the  patents  of  the  United 
States  subBequently  issued  to  the  bed  of  the 
lake.  The  latter  patents  were  based  upon 
a  survey  made  of  the  bed,  approved  after 
contest  in  the  Land  Department.  It  was 
held  in  the  cases  referred  to  that  the  rights 
of  the  claimants  to  the  bed  of  the  lake  were 
to  be  determined  by  the  local  law  of  Illinois. 
Ascertaining  what  the  local  law  was,  it  was 
deoi'lcd  that  the  abutting  lot  owners  took 
to  the  center  of  the  lake,  and  hence  the  sub- 
sequent patents  to  the  bed  were  void. 
The  controversy  presented  by  this  tottMnd 


originated  from  confUoting  dalnis  mads  in 
two  suits  (subsequently  consolidated)  to  the 
bed  of  Wolf  Iske,  between  Mrs.  Hardin  (who 
was  the  plaintiff  in  Hardm  v.  Jordan)  and 
one  of  her  grantees,  as  owners  of  the  border 
lots,  Shedd  (ffrantee  of  Mitchell,  the  plain- 
tiff in  Mitcheu  v.  Smale),  also  as  an  owner 
of  border  lots,  and  various  claimants  under 
patents  of  the  United  States  based  upon  the 
survey  of  the  bed  of  the  lake.  Although  the 
judgment  below  was  against  the  second  pat- 
entees, they  have  not  prosecuted  error.  The 
supreme  court  of  Illinois  declined  to  apply 
the  rule  laid  down  by  this  court  because  it 
held  that  this  court  had,  in  Hardin  v.  Jor- 
dan and  Mitchell  v.  Smale,  misconceived  ^o 
state  law.  By  the  local  law  it  was  held  that 
the  lot  OAvners,  by  the  conveyance  to  them 
of  lots  abutting  on  the  meander  line,  took 
no  title  whatever  to  the  bed  of  the  lake.  It 
was,  however,  decided  that  the  effect  of  the 
conveyance  by  the  United  States  to  private 
persons  of  the  border  lots  was  to  transfer 
the  title  of  the  bed  of  the  lake  to  the  state 
of  Illinois.  The  doctrine  of  the  supreme 
court  of  Illinois  on  the  subject  is  not  only 
shown  in  the  opinion  of  that  court  in  this 
case  (Fuller  v.  Shedd,  161  111.  462,  33  L.  R. 
A  146,  44  K.  E.  286),  but  also  in  the  sab- 
sequent  case  of  Hammond  ▼.  Shepard^  186 
111.  235,  57  N.  E.  867.  In  the  first  case 
{Fuller  V.  Shedd),  after  expressly  deciding 
that  the  state  of  Illinois  did  not  acquire 
title  to  the  bed  of  the  lake  under  the  swamp 
land  act,  the  court  declined  to  hold  thsi 
"the  grant  to  the  riparian  owner  conveys 
the  bed  of  a  non-navigable  [meander]  lakc,ei 
and  makes  its  waters  mere  private  waters; "3 
*and,  further,  said  that,  "  so  long  as  such* 
meander  lakes  exist,  over  their  waters  and 
bed,  when  covered  with  water,  the  state  «- 
ercif^es  control,  and  holds  the  same  in  trust 
for  all  the  people  who  alike  have  benefit 
thereof,  in  fishing,  boating,  and  the  like."* 
In  the  second  case  {Hammond  v.  Shepard) 
the  supreme  court  of  Illinois  said  (p.  241, 
N.  E.  p.  867)  : 

**  The  law  of  this  state,  as  repeatedly  an- 
nounced, is  that  shore  owners  on  meandered 
lakes,  Whether  navigable  or  non-navigable, 
take  title  only  to  the  water's  edge,  tlie  bed 
of  the  lake  being  in  the  state. 
•  .«•••• 

**  No  shore  owner  can  take  away  from  the 
state  its  title  to  the  former  bed  of  the  lake 
unless  he  can  establish  by  proof  that  the 
dry  land  was  formed  by  the  water  receding 
from  his  shore  line." 

Under  the  doctrine  thus  stated,  having 
treated  the  bed  of  the  lake  as  the  property 
of  the  state,  the  court  determined  the  rights 
of  the  parties  by  reference  to  principles  of 
accretion  which  it  deemed  applicable  to  the 
property  in  the  bed  of  the  lake  owned  by 
the  state.  Now,  in  Kean  v.  Calumet  Canal  i 
Tmprov.  Co.,  quite  recently  decided  by  this 
court  [189  U.  S.  — ,  ante,  661,  23  Sup.  Ct 
Rep.  651],  the  doctrine  announced  in  Hardin 
v.  Jordan  was  re-examined,  and  it  was  in 
effect  held  that  that  case,  whilst  recogniz- 
ing that  the  ownership  of  the  beds  of  nmi- 
navigable  Iskes  on  the  public  domain  was 
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in  the  United  States,  simply  decided  tba;t 
when  the  United  States  sold  lots  bordering 
on  such  a  lake  the  question  whether  or  not 
the  bed  of  the  lake  passed  by  the  nant  of 
the  border  lots  was  to  be  determined  by  the 
principles  of  conveyancing  in  force  under  the 
local  law  of  the  state  where  the  lake  was 
situated.  Now,  aa  the  settled  rule  in  Illi- 
nois is  that,  under  the  principles  of  convey- 
ancing prevailing  in  that  state,  no  title  to 
the  bed  of  a  lake  passes  to  the  patentees  of 
the  United  States  by  the  sale  of  border  lots, 
I  do  not  perceive  how  the  United  States 
has  been  devested  of  its  title  to  the  bed  of 
Wolf  lake.  To  say  that,  although,  on  the 
principles  of  conveyancing  under  Uie  local 
law,  the  bed  did  not  pass,  nevertheless,  be- 
» cause  the  United  States  sold  the  border  lots, 
[the  state  of  Illinois  thereby  became  the 
owner  of  the  bed  of  the  lake,  is^^as  I  under- 
stand it,  to  declare  that  it  is  in  the  power 
of  the  state  of  Illinois  to  appropriate  the 
property  of  the  United  States. 

The  suggestion  that  the  considerations 
just  stated  are  immaterial,  because,  even 
although  by  the  local  law  the  United  States 
did  not  convey  to  the  patentees  of  the  border 
lots  title  to  tibe  bed  of  the  lake,  it  may  have 
parted  with  its  title  to  the  bed  by  the 
swamp  land  act,  involves  a  departure  from 
the  settled  construction  of  the  swamp  land 
act  to  which  attention  was  called  in  the 
Oissent  in  Kean  v.  Oaiumei  Ccmal  d  Improv, 
Co,  Besides  the  distturbance  of  vested  rights 
to  which  it  seems  to  me  such  a  suggestion 
must  give  rise,  it  must  be  remembered  that 
it  is  <Urectly  in  conflict  with  the  opinion  of 
the  supreme  court  of  Illinois  in  this  very 
ease,  where  it  was  expressly  declared  that 
the  state  did  not  take  title  to  the  bed  of 
Wolf  lake  under  the  swamp  land  act,  be- 
cause as  a  matter  of  fact  the  converse  had 
been  explicitly  decided  by  the  Secretary  of 
the  Interior  in  a  contest  before  the  Land 
Department  to  which  the  state  of  Illinois 
was  a  party.  The  result  of  the  suggestion 
as  to  the  swamp  land  act  then,  as  I  see  it, 
Is  to  cause  the  state  of  Illinois  to  become  the 
owner  of  the  bed  of  the  lake  under  the 
swamp  land  act,  in  derogation  of  the  act  of 
Congress,  contrary  to  me  rulings  of  this 
couA  and  of  the  supreme  court  of  the  state, 
and  in  disregard  of  the  express  findings  of 
fact  made  by  the  Secretary  of  the  Interior 
when  he  approved  the  second  survey,  and 
also  when  ne  rendered  the  decision  on  the 
contest  to  which  the  staie  of  Illinois  was  a 
party. 

I  fail  to  perceive  if,  as  a  matter  of  con- 
veyancing under  the  local  law,  the  title  to 
the  bed  of  the  lake  did  not  pa  as  with  the 
sale  of  the  border  lots,  how  the  United 
States  has  lost  it3  title.  If  it  be  conceded 
that  the  view  of  the  local  law,  announced 
by  this  court  in  Hwrdin  v.  Jordan,  was  a 
mistaken  one,  and  that  the  local  law  must 
be  taken  to  be  what  the  lower  court  held 
it  to  be  in  this  case,  then  it  seems  to  me 
the  onlv  foundation  upon  which  the  title  of 
the  United  States  to  tne  bed  of  the  lake  can 
be  disputed  has  disappeared,  since,  in  my 
opinion,  the  tlieory  of  accretion  which  the 


eoart  below  appHed  cannot  be* sustained « 
either  bjr  reason  or  authority.  I  content 
myself  with  merely  stating  this  view,  which 
involves  the  merits,  and  do  not  elaborate, 
because,  in  my  opinion,  if  it  be  —  as  the 
court  now  decides  —  that  the  question 
whether  the  title  of  the  United  States  to 
the  bed  of  Wolf  lake  passed  to  the  state  of 
Dlinois  is  to  be  determined  solely  by  the 
local  law  of  Illinois^  as  construed  by  the 
courts  of  that  state,  I  do  not  perceive  how 
a  Federal  question  arises  on  this  record, 
since  I  find  it  impossible  to  think  that  there 
can  be  a  Federal  question  depending  exdu* 
sively  for  its  solution  upon  non-Feoeral  or 
state  law. 

I  am  authorized  to  say  that  Mr.  Justice 
HoKeni&a  concurs  in  this  dissent. 


(19)0  U.  S.  273) 
INTKRSTATB      COMMERCE      OOMMIS* 
SION,  Appt. 

V. 

LOUISVILLE  ft  NASHVILLE  RAILROAD 
COMPANY,  Western  Railway  of  Alabama, 
and  Atlanta  ft  West  Point  Railroad  Com- 
pany. 

Carrier$  —  freight  rates — diaeriminatiof^^ 
long  and  short  hauls — possible  eompeti^ 
tion, 

1.  Freight  rates  from  New  Orleans,  Loulstana, 
to  LaGrange,  Georgia,  arrived  at  by  charg- 
ing the  through  rate  to  Atlanta,  Georgia, 
fixed  as  the  resnlt  of  competUion  at  that 
point,  and  adding  thereto  the  local  rate  back 
over  the  same  line  from  Atlanta  to  LaGrange^ 
are  not  obnoxlons  to  the  prohibition  of  the 
Interstate  Commerce  Act  ^  againit  undue  dis- 
crimination and  a  greater  charge  for  a  short- 
er than  for  a  longer  hanl  under  substantially 
similar  circumstances  and  condltlona  because 
stations  between  LaGrange  and  Atlanta  ts 
which  the  same  rale  Is  applied  receive  lowev 
rates  from  New  Orleans  than  LaGrange^ 
where  the  LaGrange  rates.  If  based  on  the 
nearest  competitive  point  south,  with  the 
local  rate  from  such  point  added,  would  be 
still  higher. 

2.  The  possibility  of  competition  arising  at  a 
particular  point  does  not  render  freight  rates 
to  that  point,  though,  higher  than  those  for  a 
longer  haul  to  a  point  where  competi- 
tion prevails*  obnoxious  to  tlie  prohibition  of 
the  Interstate  Commeroe  Act  ^  against  a  graat- 
er  charge  for  a  shorter  than  for  a  longer  haul 
under  substantially  similar  clrcamstaaces  and 
conditions. 

[No.  214.] 

Argued  April  IS,  190S.    Decided  May  18, 

1909. 

APPEAL  from  the  United  States  Orouit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  reversed  a  decree  of 
the  Circuit  Court  for  the  Southern  District 
of  Alabama  sustaining  an  order  of  the  Inter- 
state Commerce  Commission  and  remanded 


the  cause  for  further  pro 
See  same  case  below,  46  G.  < 

Fed.  988. 

>  U.  8.  Oomp.  8t  IMl.  p.  VX/L 


Affurmed, 
685,  108 


~iB8 


23  BUPB3MB  COUBT  REPORTER. 


Oct.  TbbXb 


^     Statement  1^  Mr.  Justice  WUtet 

•  *  The  connecting  roads  of  the  appellees  form 
the  short  line  —  496  miles  in  length  — 
between  New  Orleans  and  Atlanta.  The 
through  line  consists  of  the  Louisyille  & 
Nashville  Railroad  from  New  Orleans  to 
Montgomery,  the  Western  Railway  of  Ala- 
bama between  Montgomery  and  West  Point, 
and  the  Atlanta  &  West  Point  Railroad 
from  West  Point  to  Atlanta. 

LaGrange  is  on  the  Western  Railway  of 
Alabama,  104  miles  from  Montgomery. 
Opelika  lies  between  Montgomery  and  La- 
Grange,  and  is  38  miles  distant  from  the 
latter  place.  LaGran^  and  the  following 
stations  between  it  and  Atlanta  are  distant 
from  Atlanta,  as  follows:  LaGrange,  71 
miles;  Hogansville,  58  miles;  Newnan,  30 
miles;  Palmetto,  25  miles;  and  Fairbum,  18 
miles. 

Pursuant  to  §  13  of  the  Act  to  Regulate 
Commerce  [24  Stat,  at  L.  383,  chap.  104, 
U.  S.  CJomp.  Stat  1901,  p.  3164],  Fuller  E. 
Calloway,  a  merchant  of  LaGrange,  filed  a 
complaint  against  the  appellees  herein  with 
the  Interstate  Commerce  Commission.  We 
take  from  the  opinion  rendered  by  the  Com- 
mission in  that  proceeding  the  following 
synopsis  of  the  averments  of  the  complaint 
and  answer: 

"  The  complaint  alleges,  in  substance,  that 
defendants  are  subject  to  the  provisions  of 
the  Act  to  Regulate  Commerce;  that  rates 
charged  by  them  for  the  transportation  by 
continuous  carriage  or  shipment  of  freights, 
MS  wholly  by  railroad,  from  New  Orleans, 
^  Louisiana,  to  LaGrange,  Georgia,  are  unjust 

*  and* unreasonable  in  themselves,  and  rela- 
tively unjust  and  unreasonable  aa  compared 
with  lower  rates  charged  b^  defendant  for 
carrying  the  same  commodities  over  longer 
distances  from  New  Orleans  through  La- 
Grange to  Hogansville,  Newnan,  Piumetto, 
and  Fairbum,  Geoivia,  and  other  localities; 
that  defendants'  said  rates  from  New  Or- 
leans to  LaGrange  and  said  longer-distanoe 
points  and  other  localities  unjustly  discrim- 
inate against  complainant  ajid  others,  the 
city  of  lisGrange  and  vicinity  and  traffic 
carried  thereto,  and  subject  merchants  and 
dealers  therein  to  undue  and  unreasonable 
prejudice  and  disadvantage,  and  give  undue 
and  unreasonable  preference  and  advantage 
to  merchants  and  dealers  at  Hogansville, 
Newnan,  Palmetto,  Fairbum,  and  other  lo- 
calities and  traffic  consigned  thereto;  that 
defendants'  said  rates  from  New  Orleans  to 
LaGrange,  Hogansville,  Newnan,  Palmetto, 
and  Fairbum  give  them  greater  aggregate 
compensation  for  the  transportation  of  like 
kind  of  property,  under  substantially  simi- 
lar circumstances  and  conditions,  for  the 
shorter  distance  from  New  Orleans  to  La- 
Grange than  for  the  longer  distance  over 
the  same  line,  in  the  same  direction,  from 
New  Orleans  to  Hogansville,  Newnan,  Pal- 
metto, or  Fairbum;  that  the  rates  charged 
by  defendants  bs  aforesaid  are  in  violation 
of  {§  1,  2,  3,  and  4  of  the  Act  to  Regulate 
Commerce.  1  The  rates  and  distances  involved 
are  set  forth  in  the  complaint,  and  it  is 
further  alleged  therein  that  the  lowest  rate 
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charged  by  defendants  from  New  Orleans  to 
LaGrange  fields  them  over  1|  cents  per  toa 
for  each  mile  of  haul,  and  that  their  highest 
rate  between  said  points  affords  them  nearly 
6}  cents  revenue  per  ton  per  mile. 

"The  defendants  filed  a  joint  answer,  in 
which  they  admit  that  the  rates  chaiged  are 
substantially  as  alleged  in  the  complaint; 
that  their  rates  to  LaGrange  amount  for 
each  mile  to  1.30  cents  per  ton  on  the  lo^Test 
class  of  freight  (D),  and  to  6.71  cents  per 
ton  on  the  highest  class  (1),  and  that  the 
rates  for  the  shorter  distance  from  New 
Orleans  to  LaGrange  are  more  than  they 
charge  for  the  longer  distances  in  the  same 
direction  from  New  Orleans  to  Hogansville, 
Newnan,  Palmetto,  and  Fairburn;  but  they 
deny  that  the  transportation  to  LaGrange^ 
Hogansville,  and  other  points  mentioned  is^ 
conducted  under  substantially* similar  cir-« 
cumstances  and  conditions,  and  thereupon 
further  deny  that  their  said  rates  are  in  vio- 
lation of  §  4  of  the  statute.  The  defendants 
also  deny  the  unreasonableness,  injustice, 
wrongful  discrimination,  and  undue  and  on* 
reasonable  prejudice  and  preference,  advan- 
tage, and  disadvantage,  alleged  by  oomplaii^ 
ant  under  the  1st,  2d  and  3d  sections  of 
the  act.  The  answer  contains  statements 
of  rates  from  New  Orleans  to  the  points  in 
question,  and  to  and  from  Montgomery, 
Alabama,  and  Atlanta,  Georgia,  showing, 
also,  that  the  through  rates  to  LaGrange, 
Hogansville,  and  the  other  points  mentioned 
are  made  by  combination  of  rates  to  Atlanta 
with  local  rates  back  over  the  same  line  to 
Fairbum,  Palmetto,  Newnan,  Hogansndlle, 
and  LaGrange;  and  it  is  further  averred 
that  the  disparities  in  rates  complained  of 
are  caused  by  a  competitive  situation  at  At^ 
lanta  which  compels  low  rates  to  that  point 
from  New  Orleans.  The  competitive  cii^ 
cumstances  and  conditions  at  Atlanta  are 
stated  in  the  answer  to  be  the  competition 
of  such  supply  markets  as  New  Orleans, 
Baltimore,  and  other  northeastern  cities, 
Cincinnati,  Louisville,  and  other  Ohio  river 
cities,  and  the  competition  of  carriers  from 
such  markets  to  Atlanta,  and  to  have  r^ 
suited,  after  frequent  and  disastrous  rats 
wars,  in  the  estaolishment  of  certain  rela- 
tive rates  from  these  various  market  cities 
to  Atlanta,  a  disturbance  of  which  would  im- 
mediately lead  to  a  repetition  of  such  wars. 
Similar  competitive  conditions  are  claimed 
by  the  defendants  to  exist  at  Montgomery, 
Alabama,  through  which  freight  passes  over 
defendants'  through  line  to  LaGrange  and 
the  other  points  mentioned  or  referred  to  in 
the  complaint,  and  they  further  assert  thai 
the  present  relation  of  rates  to  Montgomexy 
and  Atlanta  must  also,  under  existing  cir- 
cumstances, be  maintained.  The  following 
extract  from  the  answer  seems  to  succinctly 
set  out  the  defendants'  position  in  this  case: 

"'The  rates  from  Atlanta  to  those  sta- 
tions, respectively,  LaGrange,  Hogansville^ 
Newnan,  Palmetto,  an#  Fairburn,  are  fixed 
by  the  Georgia  Railro^id  Commission,  and 
aro  just  and  reasonable.  The  rates  from 
New  Orleans  to  Atlanta  are  fixed  by  the 
competition  between  markets,  and  the  com- 
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petition    between    earrien,    as    explained 
I,  above,  and  are  just  and  naaonable.     The 
grates  charged  hy  reapondenta  are  the  sum 
•  of  those  ratea,*and,  therefore,  reapondents' 
rates  themselves  are  jnst  and  reaaonable. 
The  reason  that  Fairbum,  Palmetto,  Ne^- 
nan,  and  Hogansrille  have  lower  rates  than 
LaGrange  is  due  alone  to  the  fact  that  they 
are  nearer  to  Atlanta,  and  not  to  any  favor- 
itism or  discriminataoo  on  the  part  of  the 
respondents." 

The  evidence  introdnoed  at  the  hearing  be- 
fore the  Commission,  in  support  of  the  com- 
plaint, consisted  solely  of  the  testimony  of 
the  complainant,  whieh  dealt  merely  with 
the  discrimination  alleged  to  exist  against 
LaOrange  in  the  leaser  rates  aoeorded  to 
mater  distanoe  points  from  Kew  Orleaoa 
beyond  LaGrange  towards  Atlanta,  viM^ 
Hogansrille,  Kewnaji,  Palmetto,  and  Fair- 
burn.  Much  evidence  —  both  oral  and  doon* 
mentary  —  was  introduced  on  behalf  ci  the 
railroads  in  support  of  the  averments  of 
the  answer. 

The  various  oontentiona  contained  in  the 
eomplaint  were  sustained  by  the  Commia- 
rion,  which  made  voluminous  findings,  and 
Issued  an  order  requiring  the  railrosida  in 
general  terms  to  'Vhollv  cease  and  deeist 
nrom  each  and  every  of  the  violations  of 
law"  found  and  set  forth  in  its  report  and 
opinion.  The  remaining  idaosea  of  the  order 
are  set  out  in  the  marginf 
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*The  railroads  not  having  obeyed  the  order,* 
the  Commission  instituted  the  present  pro- 
ceeding in  equity,  in  the  circuit  court  of 
the  United  States  for  the  southern  districts 
of  Alabama.    That  mmrt  sustained  the  order^; 
of  the  Commission.  *The  circuit  oourt  of  ap-* 
peals  reversed  the  decree  of  the  circuit  court 
and  remanded  the  cause,  but  "  without  prej- 
udice to  the  riffht  of  the  Commission  to 
proceed,  upon  the  evidence  already   intro- 
duced before  it,  or  upon  such  further  plead- 
I  ings  and  evidence  as  it  may  allow  to  be 
j  made  or  introduced,  to  hear  and  determine 
the  controversy  according  to  law." 

The  cauae  waa  thereupon  appealed  to  this 
court. 

Mr,  Ik  A.  SluiTer  for  appellant. 
Mr,  Ed.  Baztev  for  appelleee. 

Mr.  Justice  WUte,  after  making  the 
form)ing  statement,  delivered  the  opinion 
of  the  court: 

The  circuit  court  ooneurred  in  the  findins 
of  the  Commission,  that  by  the  exaction  <» 
the  rates  to  LaGrange  complained  of  the 
3d  and  4th  sections  of  the  Act  to  Regulate 
Oommercei  were  violated,  and,  belxic  unable 
to  say  that  error  dearly  appeared  in  the 
finding  that  the  1st  section  of  the  act  waa 
also  violated,  refused  to  overrule  the  aetion 
of  the  Commission  in  any  particular. 

Whilst  the  circuit  court  of  appeals  an- 


tPortloB  of  Order  of  Commission. 

It  Is  further  ordered  and  adjndged  that  said 
defendants,  the  Loulsrille  ft  Nashville  Railroad 
Company,  the  Western  Railway  of  Alabama,  and 
the  Atlanta  ft  West  Point  Railroad  Company,  do 
more  particularly  cease  and  deeist  from  viola- 
tions of  the  law,  so  foand  and  set  forth  in  said 
feport  and  opinion  as  follows,  to  wit : 

1.  That  said  defendants  and  each  of  them 
eease  and  desist  from  chaiislng,  demandiniTt  col- 
lecting, or  recelvlnir  rates  for  the  transportation 
ef  the  several  kinds  or  classes  of  freight  from 
New  Orleans,  Louisiana,  to  LaOrange^  Georgia^ 
which,  as  a  whole  or  upon  any  article  of  mer- 
chandise, are  in  any  respect  nnrsaaonable  or  on- 


2.  That  said  defendants  and  each  of  them 
cease  and  desist  from  charging,  demanding,  col- 
lecting, or  receiving  the  following  unreasonable, 
unjust,  and  unlawful  rates  for  the  transporta- 
tion from  New  Orleans,  Louisiana,  to  La  Grange, 
Georgia,  of  articles  embraced  in  the  various 
classes  of  their  freight  classification,  that  is  to 
say: 

Ola$8e$:  rate»  4n  eenU  per  100  pound: 

1.  2.  8.  4.  5.  6. 

148  124  109  93  74  59 

Per 
har- 
rek 
A.  B.  a         D.  EL  H.  F. 

41  48  88     1-229  66  74  59 

8.  That  said  defendants  and  each  of  them 
cease  and  desist  from  charging,  demanding,  col- 
lecting, or  receiving  rates  or  charges  for  the 
transportation  of  freight  articles  from  New  Or- 
leans, Louisiana,  to  LaGrange,  Georgia,  which  are 
egoal  to  rates  or  charges  contemporaneously  in 
force  over  their  railroads  on  like  traffic  carried 
from  New  Orleans  through  La  Grange  to  Atlan- 
ta, Georgia:  added  to  local  rates  in  force  on 
■ach  traffic  for  local  service  over  the  Atlanta  ft 
West  Point  Railroad  back  from  Atlanta  to  La 
23  &  C. 


Grange,  such  combined  rates  having  been  found 
and  held  in  and  by  said  report  and  opinion  of 
the  Commission  herein  to  be  unreasonable,  un- 
just, unduly  prejudicial,  and  unlawful,  and  so 
unreasonable,  unjust,  unduly  projudieial,  and 
unlawful  to  the  extent  of  such  added  local 
charges  of  the  deftedant  the  Atlanta  ft  West 
Point  Railroad  Company. 

4.  That  said  defendants,  and  each  of  them, 
cease  and  desist  from  charging,  demanding,  col- 
lecting,  or  receiving  any  greater  compensation 
in  the  aggregate  for  the  transporting  of  freight 
articles  from  New  Orleans,  Louisiana,  for  the 
shorter  distance  to  LaGrange,  Georgia,  than 
they  contemporaneously  charge,  demand,  collect, 
or  receive  for  transporting  the  like  kind  of 
freight  traffic  from  New  Orleans  for  the  longer 
distance  over  the  same  line  in  the  same  direction 
to  HogansviUe,  or  Newnan,  or  Palmetto,  or 
Falrburn,  Georgia,  the  shorter  being  included 
within  the  longer  distance. 

5.  That  said  defendants,  and  each  of  them, 
cease  and  desist  from  charging,  demand- 
ing, collecting,  or  receiving  unreasonable, 
unjust,  unduly  prejudicial,  and  unlawful 
rates  for  the  trajasportatlon  of  freight  ar- 
ticles from  New  Orleans  to  LaGrange,  which 
are  higher  than  aggregate  rates  contem- 
poraneously charged,  demanded,  collected,  or  re- 
ceived by  them,  or  either  of  them,  for  the  tran^ 
portation  of  like  kind  of  freight  from  New  Or- 
leans to  HogansviUe,  or  from  New  Orleans  to 
Newnan,  or  from  New  Orleans  to  Palmetto^  or 
from  New  Orleans  to  Falrburn. 

6.  That  said  defendants,  and  each  of  them,  in 
the  transportation  of  freight  articles  from  New 
Orleans,  cease  and  desist  from  charging  and  col- 
lecting rates  or  compensation  which  subject 
complainant  and  other  dealers  and  consignees  at 
LaGrange,  Georgia,  their  traffic,  or  the  city  of 
LaGrange  Itself,  to  undue  and  unreasonable 
preJudles  or  disadvantage  in  any  respect  whatse- 

>ii.a  oooM^  8t  ]fai,p.  ] 
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•  aoonoed  its*eoiieli]«loii8  in  a  per  ounam 
opinion,  it  U  fairly  inferable  from  the  &u- 
tnoritiee  which  are  cited  in  that  opinion 
that  the  court  concluded  that  the  rates 
charged  to  LaGrange  did  not  constitute  a 
yiolation  of  the  3d  and  4th  sections  of  the 
act,  prohibiting  undue  discrimination  and 
a  greater  charge  for  a  shorter  than  for  a 
longer  haul  under  substantiaUy  similar  cir- 
cumstances and  conditions.  It  is  also  in- 
leraJble  from  the  argument  at  bar  that  the 
appellate  court,  so  far  as  the  reasonableness 
pffr  86  of  the  rates  was  concerned,  ordered 
the  case  to  be  dismissed,  without  prejudice 
to  further  proceedings,  because  it  was  of 
opinion  that,  in  the  consideration  of  this 
question,  the  Commission  had  been  in  effect 
controlled  by  its  finding,  held  to  have  been 
erroneous,  that  there  had  been  violations  of 
the  dd  and  4th  sections  of  the  act.  It  waa, 
therefore,  deemed  that  the  controversy,  in 
80  far  as  the  intrinsic  reasonableness  of  the 
rates  was  concerned,  ^ould  not  be  fore- 
closed, but  should  be  left  for  further  consid- 
eration and  decision  upon  the  evidence  al- 
ready introduced  and  such  additional  evi- 
dence as  might  be  taken  on  a  further  hear- 
ing before  the  Commission  if  such  new  hear- 
ing was  desired. 

Whether  or  not  the  circuit  court  of  ap- 
peals was  correct  in  the  conclusions  reached 
by  it  as  above  stated,  is  the  question  now 
for  decision. 

The  record  convinces  us  that  the  appellate 
court  correctly  decided  that  there  was  no 
l^^l  foundation  for  the  contention  that  the 
dd  and  4th  sections  of  the  Act  to  Regulate 
Commerce  had  been  violated.  It  was  and  is 
conceded  that  the  rates  on  through  freight 
from  New  Orleans  to  Atlanta  were  the  result 
of  competition  at  Atlanta,  and  that  there 
was,  hence,  such  a  dissimilarity  of  circum- 
stances and  conditions  as  justified  the  lesser 
charge  for  the  carriage  of  freight  from  New 
Orleans  to  Atlanta,  the  longer  distance 
point,  than  was  exacted  for  the  haul  from 
New  Orleans  to  LaOrange,  the  shorter  dis- 
tance point. 

The  sum  of  the  nute  to  LaGrange  was  ar- 
rived at  by  charging  the  low  rate  produced 
by    competition    at    Atlanta,    and    adding 
^  thereto  the  sum  of  the  local  rate  back  from 
CO  Atlanta  to  LaGrange.     The  samr  rule  was 
?  applied  to  the  stations  between  *XaGrange 
and  Atlanta,  each  of  those  stations  receiv- 
ing, therefore,  a  somewhat  lower  rate  than 


LaGrange.  although  they  were  located  ft 
greater  distance  from  New  Orleans  and 
nearer  Atlanta.  The  sum  by  which  the  rates 
from  New  Orleans  to  these  respective  sfca- 
lions  between  LaGrange  and  Atlanta  were 
lower  than  the  LaGrange  rate,  was  depend- 
ent upon  the  distance  these  respective  sta- 
tions were  from  Atlanta*  It  was  shown, 
however,  and  is  unquestioned,  that,  except 
in  a  particular  to  which  we  shall  have  oo» 
casion  hereafter  to  refer,  if  the  charge  had 
been  based  on  the  nearest  competitive  point 
south  of  LaGrange, —  that  is,  Montgomeiy, 
—  and  there  had  been  added  to  the  com- 
petitive rate  to  Montgomery  the  local  rate 
from  Montgomery  to  LaGrange  and  the 
other  stations  beyond,  the  freight  rates  on 
shipments  from  New  Orleans  to  LaGrange 
would  have  been  much  greajter  than  the  rates 
now  complained  of  as  excessive.  In  other 
words,  the  railroads,  instead  of  putting  out 
of  view  the  competition  prevailing  at  At- 
lanta, when  they  fixed  the  rates  to  the  non- 
competitive points,  took  the  low  rates  pre- 
vailing at  Atlanta  as  a  basis,  and  added 
thereto  the  local  rato  from  Atlanta,  the  re^ 
suit  being  that  the  places  in  question  ?Fere 
given  the  advantage  resulting  from  their 
proximity  to  Atlanta,  the  competitive  pointy 
in  proportion  to  the  degree  of  such  prox- 
imity. 

When  the  situation  just  stated  is  com- 
prehended, it  results  that  the  complaint  in 
effect  was  that  a  method  of  rato  making  had 
been  resorted  to  which  gave  the  places  re- 
ferred to  a  lower  rato  than  they  otherwise 
would  have  enjoyed.  In  this  situation  of 
affairs,  we  fail  to  see  how  there  was  any 
just  cause  of  complaint  Clearly,  if,  disre- 
garding the  competition  at  Atlanta,  the 
higher  rate  had  been  established  from  New 
Orleans  to  the  non-competitive  pointo  within 
the  designated  radius  from  Atlanta,  the  in- 
eviteble  result  would  have  been  to  cause  the 
traffic  to  move  from  New  Orleans  to  the 
competitive  point  (Atlanta),  and  thence  to 
the  places  in  question,  thus  bringing  about 
the  same  rates  now  complained  of.  It  bar- 
ing been  established  that  competition  af* 
fecting  rates  existing  at  a  particular  point 
(Atlanta)  produced  the  dissimilarity  of  cii^ci 
cumstances  and  conditions  contemplated  byj{ 
the  4th  section  of  the  aot^  we* think  it  in-* 
evitably  followed  that  the  railway  companies 
had  a  right  to  take  the  lower  rate  pre\nuling 
at  Atianta  as  a  basis  for  the  charge  made 


ever,  and  also  cease  and  desist  from  giving  any 
undue  or  unreasonable  preference  or  advantage 
to  mercliants,  dealers,  and  consignees  at  Atlanta, 
Falrbum,  Palmetto,  Newnan,  or  Hogansville,  or 
to  their  traffic,  or  to  either  of  such  cities  or  lo- 
calities, namely,  Atlanta,  Falrburn,  Palmetto, 
Newnan,  or  Hogansville,  as  against  complain- 
ant and  said  other  dealers  and  consignees  at 
LaGrange,  or  the  city  of  LaGrange  Itself. 

And  it  is  further  ordered  and  adjudged  that 
said  defendants  be,  and  they  severally  are  here- 
by, recommended  to  so  revise  their  schedules  of 
rates  and  charf^es  that  the  aggregate  compensa- 
tion charged  and  collected  by  them  for  the  trans- 
portation from  New  Orleans  to  LaGrange  of 
freight  articles  embraced  in  the  several  freight 
alasses  shall  not  exceed  reasonable,  just,  and 


lawful  class  rates  in  cents  per  hundred  pounds 
and  per  barrel  on  Class  F  as  follows  to  wit : 

Class 1.  2.         8.         4.         5.         6. 

Rates 108        88        77        64        53        43 

Class....  A.        B.       C.        D.        B.       H.       F. 

Rates 34       31       24       20       44       40       40 

— and  that  they  make  corresponding  reductions 
or  relatively  reasonable  and  Just  charges  in 
commodity  rates,  otherwise  known  as  exceptions 
to  class  rates,  from  New  Orleans  to  LaGrange. 
aforesaid. 

And  It  Is  further  ordered,  that  a  notice  em- 
bodying this  order  be  forthwith  sent  to  each  of 
the  defendant  corporations,  together  with  a 
copy  of  the  report  and  opinion  of  the  Commis- 
sion herein.  In  conformity  with  the  r.5th  i 
of  the  Act  ts  Regulate  Coouneies. 


190a.       INTERSTATE  COMMERCE  COM.  t.  LOUISVILLE  &  N.  R.  CO. 


Ml 


to  places  in  territonr  contiguoin  to  Atlanta, 
ana  to  ask,  in  addition  to  the  low  oompeti- 
tiye  rate,  the  local  rate  from  Atlanta 
to  naeh  places,  provided  thereby  no  inereaeed 
charges  reeulted  over  thoee  which  would  have 
been  occasioned  if  the  low  rate  to  Atlanta 
had  been  left  out  of  view.  That  is  to  say, 
it  seems  incontrovertible  that  in  making  the 
rate,  as  the  railroads  had  a  right  to  meet 
the  competition,  they  were  authorized  to 
five  the  shippers  the  benefit  of  it  by  aecord- 
ing  to  them  a  lower  rate  than  would  other- 
wise have  been  afforded.  True  it  is,  that  by 
this  method  a  lower  rate  from  New  Orleans 
than  was  exacted  at  LsOrange  obtained  at 
the  longer  distance  places  lying  between  La- 
Grange  and  Atlanta,  but  this  was  only  the 
result  of  their  proximity  to  the  competitive 
point,  and  they  hence  obtained  only  the  ad- 
vantfl^  resulting  from  their  situation.  It 
could  be  no  legal  disadvantage  to  LaGrai^, 
idnce,  if  the  low  competitive  rate  prevailing 
at  Atlsjata  had  been  disregarded,  and  the 
rate  had  been  fixed  with  reference  to  Mont- 
gomerr,  and  the  local  rate  from  thence  on, 
the  sole  result  would  have  been,  as  we  have 
previously  said,  to  cause  the  traffic  to  move 
along  the  line  of  least  resistance  to  Atlanta, 
and  thence  to  the  places  named,  leaving  La- 
Grange  in  the  exact  position  in  which  it 
was  placed  by  the  rates  now  complained  of. 
It  is  to  be  observed  that  it  is  shown  that 
the  local  charges  on  freight  moved  between 
Atlanta  and  ^uGrange  and  the  stations  in- 
termediate—  all  of  uie  points  being  in  the 
state  of  Georgia  —  conformed  to  the  require- 
ments of  the  Geonria  State  Railroad  Com- 
mission. 

In  the  report  of  the  Commission  a  sug- 
gestion is  found  that  LaOrange  should  be 
entitled  to  the  same  rate  as  Atlanta,  be- 
cause, if  the  carriers  concerned  in  this  case 
in  connection  with  other  carriers  reaching 
LaGrange  chose  to  do  so,  they  might  bring 
about  competition'  by  the  way  of  a  line  be- 
tween Macon  and  LaGrange  which  would  be 
equivalent  to  the  competitive  conditions  ex- 
istisff  at  Atlanta.  We  are  unable,  however, 
to  follow  the  suggestion.  To  adopt  it  would 
eo amount  to  this:  That  the  substantial  dis- 
g}  similarity  of  circumstances  and  conditions 
•  provided  by  the  Act  to  Regulate  Commerce 
would  depend,  not  as  has  been  repeatedly 
held,  upon  a  real  and  substantial  competi- 
tion at  a  particular  point  affecting  rates, 
but  upon  the  mere  possibility  of  the  arising 
of  such  competition.  This  would  destroy 
the  whole  effect  of  the  act,  and  cause  every 
caso  where  competition  was  involved  to  de- 
pend, not  upon  the  fact  of  its  existence  as 
affecting  rates,  but  upon  the  possibility  of 
its  arising.  What  the  4th  section  of  the  Act 
to  Regulate  Commerce  has  reference  to  is  an 
actual  dissimilarity  of  circumstances  and 
conditions,  not  a  conjectural  one.  Of  course, 
if,  by  agreements  or  combinations  among 
carriers,  it  ^^ere  found  that  at  a  particular 
point  rates  were  unduly  influenced  by  a  sup- 
pression of  competition,  that  fact  would  be 
§  roper  to  consider  in  determining  the  ques- 
ion  of  undue  discrimination  and  the  reason- 
ableness per  86  of  the  rates  at  such  possible 


comnetitive  points.  As,  however,  the  finding 
of  toe  Commission  concendng  unjust  dis- 
crimination was  predicated  solely  upon  the 
conclusion  that  tne  4th  section  of  the  act 
had  been  violated,  we  may  put  that  subject 
out  of  view.  So  far  as  the  reasonableness 
per  80  of  the  rate  is  concerned,  we  come  now 
to  its  considenition. 

Whilst  there  was  nothing  in  the  evidence 
taken  before  the  Commission  to  lend  support 
to  the  finding  that  the  rates  to  LaGrange 
were  intrinsically  unreasonable,  in  the  re- 
port of  the  Commission  conaiderable  refer- 
ence was  made  to  facts  and  circumstances 
which  it  is  to  be  presumed  were  upon  the 
files  of  the  Commission,  and  which  were 
deemed  to  conduce  to  the  conclusion  thai 
the  rates  to  LaGrange  were  unreasonable 
per  8e,  But  when  the  statements  on  this 
subject  made  in  the  report  are  considered 
in  connection  with  the  report  as  a  whole, 
and  the  subjects  to  which  no  reference  is 
made  in  the  report  are  recalled,  we  think  it 
clearly  results  that  every  conclusion  reached 
by  the  Commission  concerning  the  unreason- 
ableness per  8t  of  the  rates  to  LaGrange 
rested  wholly  upon  the  error  of  law  com- 
mitted by  the  Commission  when  it  decided 
that  the  railroad  companies  were  powerless 
to  consider  the  competitive  rates  prevailing 
at  Atlanta,  and  to  use  those  rates  as  a  basis 
for  the  charges  to  points  within  the  com- 
petitive area  in  order  thereby  to  give  a  lowerj 
rate  to  such  points  than  they  otherwise^ 
would*  have  enjoyed.  Thus,  it  was  held  in* 
effect  that,  because  the  competitive  rate  to 
Atlanta  was  not  unduly  low.  therefore  any 
higher  charge  to  LaGrange,  the  shorter  dis- 
tance, was  unreasonable.  And  the  same  mis- 
conception was  manifested  by  the  reasoning 
adopted  concerning  the  rates  to  Hogansville 
and  the  other  stations  between  lIiGrange 
and  Atlanta,  since  it  was  held  that,  because 
the  cliarges  to  these  points  were  lower  than 
to  LaGrange,  therefore  the  rates  to  the  last- 
named  point  were  unreasonable  per  8e, 
Both  of  these  conclusions,  however,  but  held 
that  if  the  carriers  elected  to  meet  the  com- 
petitive rate  at  Atlanta  they  must  at  once 
correspondingly  reduce  their  rates  to  all 
shorter  distance  and  non-competitive  points. 
But  such  a  ruling  was  equivalent  to  over- 
throwing the  settled  construction  of  the  In- 
terstate Commerce  Act  allowing  carriers  to 
charge  the  lesser  rate  for  the  longer  than 
for  the  shorter  distance,  if  at  the  further 
point  the  lesser  rate  was  justified  by  a  sub- 
stantial dissimilarity  of  circumstances  and 
conditions  there  prevailing,  consequent  upon 
real  competition.  A  clause  in  the  order  of 
the  Commission  makes  it  clear  that  no  in- 
dependent finding  as  to  the  unreasonable- 
ness of  the  rates  was  made,  since  it  allows 
the  carriers  to  continue  to  charge  the  rates 
complained  of  to  LaGrange,  prorided  no 
higher  rates  were  charged  to  the  more  dis- 
tant points  between  there  and  Atlanta.  The 
inconsistency  between  such  an  order  and  the 
conclusion  liiat  the  rates  to  the  shorter  dia« 
tance  point  were  unreasonable  per  $,e  was 
pointed  out  in  Edst  Tennessee,  V,  <6  G.  R, 
bo.  V.  inierettUe  Commerce  Commission,  Ifil 
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U.  a  1,  45  L.  od.  710,  21  Sup.  Ct  Rep.  516, 
where  it  was  said  (p.  23,  L.  ed.  p.  727,  Sap. 
Ct.  Rep.  p.  524) : 

"A  decree  which  ordered  the  carriers  to 
desist  from  charging  a  greater  oompensatioii 
for  the  lesser  than  for  the  longer  haul  would 
be  in  no  way  responsiye  to  the  conclusion 
that  the  rate  for  the  lesser  distance  was  un- 
reasonable in  and  of  itself.  Such  a  decree 
would  in  effect  authorize  the  carrier  to  con- 
tinue to  diarge  at  its  election  a  rate  which 
was  in  itself  unreasonable  to  the  shorter 
point." 

And  when,  in  connection  with  the  matters 
Just  stated,  it  is  observed  that  the  report  of 
^the  Commission  makes  no  reference  whai- 
geyer  to  any  intrinsic  disparity  between  the 
•  LaGrange  *  rates  and  those  preYafliug  at 
other  non-competitive  points  oetween  New 
Orleans  and  LaGrange,  no  room  in  reason 
Is  left  to  sustain  the  view  that  the  Commis- 
sion could  have  held  that  the  rates  to  La- 
Grange were  in  and  of  themselves  unreason- 
able, irrespective  of  the  competitive  condi- 
tion prevailing  at  Atlanta,  and  the  arran^ 
roent  of  rates  which  arose  from  it  which 
formed  the  main  subject  of  the  complaint. 
We  conclude  that,  under  the  circum- 
stances disclosed  by  the  record,  the  circuit 
court  of  appeals  committed  no  error  in  re- 
fusing to  enforce  the  order  of  the  Commis- 
sion and  in  remanding  the  case  to  that  body 
for  such  independent  consideration  of  the 
question  of  the  reasonableness  per  %e  of  the 
rates  as  tlie  ends  of  justice  might  require. 

It  remains  only  to  consider  a  special  ques- 
tion concerning  the  3d  and  4th  sections  of 
the  act,  which  was  passed  over  in  an  earlier 
part  of  this  opinion.  As  has  been  said,  the 
complaint  made  before  the  Commission  al- 
l^;ea  a  disparity  and  discrimination  alone, 
because  of  the  difference  of  rates  between 
LaGrange  and  the  points  beyond  to  Atlanta, 
and  the  report  of  the  Commission  in  effect 
dealt  only  with  such  alleged  grievances. 
However,  in  the  course  of  its  report,  it  was 
remarked  by  the  Commission  that  Opelika, 
which  was  38  miles  south  of  LaGranee,  was 
a  competitive  point,  and  that  if  Opelika  was 
used  as  the  basis  for  calculating  the  rate  to 
LaGrange,  a  slightly  lesser  rate  on  some 
articles  would  be  enjoyed  by  LaGrange  than 
was  the  case  by  baaing  the  rate  on  Atlanta 
as  the  nearest  competitive  point.  The  Com- 
mission, however,  would  seem  to  have  at- 
tached no  great  importance  to  the  matter 
which  it  thus  noticed,  since  nothing  in  the 
order  entered  by  it  was  responsive  to  the 
suggestion.  It  was  stated,  however,  at  bar 
that  in  the  argument  of  the  case  in  the  cir- 
cuit court  of  appeals  that  court  directed 
the  attention  of  the  counsel  of  the  railroads 
to  the  fact  that,  even  if  their  theories  of 
the  case  were  sound  and  were  approved, 
there  was  a  suggestion  in  the  report  of  the 
Commission  which  indicated  that  Opelika, 
and  not  Atlanta,  was  the  proper  basing 
point  for  fixing  the  rates  to  Laurange,  as 
o  thereby  LaGrange  would  enjoy  »n  some 
S  classes  of  freight  a  slightly  lower  rate  than 
•  resulted  from  using  Atlanta  as  the* basic 
point.    It  was  also  conceded  at  bar  by  coun- 


sel for  all  parties  that  when  this  suggestion 
was  made  the  counsel  for  the  railroad  com- 
panies immediately  declared  that  such  fact 
had  escaped  attention,  that  it  would  at  onos 
be  brought  to  the  notice  of  the  railroad  e(M&- 
panies,  and  a  change  of  rates  would  be  im- 
mediately put  into  effect  upon  that  basis. 
And  the  brief  of  counsel  for  the  Commission 
states  that  a  modified  tariff,  based  on  Ope- 
lika, was  put  into  operation  by  the  railroad 
companies  in  May,  1000,  immediately  after 
the  argument  of  tilie  case  in  the  circuit  court 
of  appeals,  and  has  been  continued  in  force 
from  that  time  to  this,  the  decree  below  hav- 
ing been  entered  more  than  one  year  after 
the  submission  of  the  cause.  It  is,  however, 
now  insisted  that  the  change  made  by  the 
railway  companies  to  conform  to  the  devel- 
opment as  to  Opelika  is  a  confession  that 
there  was  error  in  the  action  of  the  circuit 
court  of  appeals,  and  therefore  requires  that 
the  decree  of  that  court  should  be  at  least 
in  part  reversed.  It  would  be,  it  is  said, 
indeed,  dangerous  to  allow  a  railway  com- 
pany to  exact  illegal  rates^  and  persist  in 
doing  so  even  after  the  order  of  the  Commis- 
sion had  been  issued,  and  then  escape  the 
consequences  of  its  wrongdoing  hj  at  the 
last  hour  changing  its  rates  in  order  to  pre- 
vent the  entry  of  a  decree  against  it.  Hm 
reasoning  has  abstract  force,  but  its  appli- 
cation to  the  case  in  hand  is  devoid  of  merit, 
since  neither  in  the  complaint  made  before 
the  Commission  nor  in  the  evidence  intro- 
duced for  the  complainant  was  any  claim 
made  that  wrons  had  been  done  because  of 
a  combination  of  rates  based  on  Atlanta  in- 
stead of  Opelika.  Indeed,  the  relief  sought 
by  the  complaint  and  ths^t  accorded  by  the 
Commission  was  inconsistent  with  the  the- 
ory that  the  rates  should  be  based  on  either 
Opelika  or  Atlanta.  As  the  altered  tanfl 
based  on  Opelika  had  been  in  fores  mors 
than  one  year  prior  to  the  entry  of  the  db- 
cree  below,  the  court  doubtless  considered 
it  unnecessary  to  provide  for  its  contimi- 
ance.  The  record  does  not  disdose,  nor  was 
it  suggested,  that  any  applioation  was  mads 
to  the  circuit  court  of  a2>peals  to  modi^ 
its  decree  so  as  to  direct  the  ONLtinuanos  of 
such  new  tariff,  both  parties  evidently  aot-g 
ing  on  the  reasonable  assumption  that  it  was3 
an  accomplished  fact  Under  thess^drcom-* 
stances,  we  do  not  think  a  formal  uodifioa- 
tion  of  the  decree  of  the  circuit  court  of  ap> 
peals  is  required;  and  thai  deorw  it  (Asrv- 
fare  affirmed, 

Mr.  Justice  Karlaa  dissents. 

(190  U.  S.  301) 

COSMOS      EXPLORATION      COMPAVT, 
Appt, 

V, 

GRAY  EAGLE  OIL  COMPANY. 

Federal  eourts-^nterferenee  vfith  Land  De" 
partmenf — forest  reserve  act — power  of 
Land  Department  with  reference  to  feteO' 
tion  of  lieu  lands — acts  of  local  offieers 
insufficient  to  vest  equitable  title, 

I-    1.    The  Fedefal  courts  cannot  finally  i 
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the  respective  iDterests  of  claimants  to  public 
lands  of  the  United  Stfttes  while  the  qnestlon 
of  issuing  a  patent  therefor  Is  properly  before 
the  Land  Department  and  not  yet  decided. 

%.  The  Land  Department  has  full  Jorlsdlctlon 
over  matters  Involving  the  right  of  parties  to 
a  patent  for  public  lands  selected  under  the 
act  of  Congress  of  Jone  4,  1897  (30  Stat  at 
Lb  86,  chap.  2,  U.  S.  Comp.  Stat.  1001,  p. 
1541),  In  Hen  of  lands  relinquished  in  a  for- 
est reservation. 

4.  Local  land  ofDcers  were  given  no  power  to 
decide  apon  the  sufficiency  of  an  application, 
under  the  act  of  June  4,  1897  (80  Stat,  at  L. 
86,  chap.  2,  U.  S.  Comp.  Stat  1001,  p.  1541), 
for  vacant  public  lands  in  lieu  of  lands  re- 
linquished In  the  forest  reservation,  by  the  act 
of  1883  (22  Stat  at  L.  484,  chap.  101,  U.  S. 
Comp.  Stat.  1901,  p.  1369)  Imposing  upon 
them  the  duty  of  furnishing  plats  of  town- 
ships showing  what  lands  were  vacant  and 
what  lands  taken. 

4.  No  equitable  title  to  lands  selected,  under 
the  act  of  June  4,  1897  (80  Stat  at  L.  86, 
chap.  2,  n.  S.  Comp.  Stat  1901,  p.  1541),  in 
lien  of  land  relinquished  In  a  forest  reservsr 
tlon,  vests  in  the  selector  because  the  local 
land  officers  received,  accepted,  and  filed  his 
deed  of  relinquishment,  abstraet  of  title,  and 
non-mineral  affidavit  entered  his  selection 
upon  the  official  records,  and  certified  that  It 
was  free  from  confiict  as  such  action  could 
not  amount  to  a  decision  that  the  statute  had 
been  complied  with,  since  authority  so  to  de- 
cide was  not  conferred  on  such  officials  by 
that  statute,  and  the  regulations  of  the  Land 
Department  required  all  applications  for 
change  of  entry  or  settlement  to  be  forwarded 
to  th*  Commissioner  of  the  General  Land  Of- 
fice **for  consideration,*'  together  with  a  re- 
port *'as  to  the  status  of  the  tnct  applied 
for.- 

[No.  217.1 

Argued  March  16,  17,  190S.    Decided  May 
IS,  1903. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  NinUi  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Southern 
District  of  C^difornia  sustaining  *  demurrer 
to  and  dismissing  a  bill  to  enjoin  interfer- 
ence with  the  possession  of  public  land  se- 
lected in  lieu  of  land  relinquished  in  a  for- 
est reservation.    Affirmed. 

See  same  case  below,  60  a  C.  A.  70,  112 
Fed.i. 

g  Statement  by  Mr.  Justice  PeeUuunt 
•  *  This  is  an  appeal  from  the  decree  of  the 
circuit  court  of  appeals  for  the  ninth  cir- 
cuit, affirming  the  decree  of  the  circuit  court 
for  the  southern  district  of  California,  sus- 
taining the  defendants'  demurrer  to  the  bill 
of  complainant,  and  dismissing  the  same. 
The  questions  arise  under  the  act  of  June 
4,  1897,  making  appropriations  for  the  sun- 
dry civil  expenses  of  the  government,  elc 
SO  Stat,  at  L.  11,  36,  chap.  2,  U.  S.  Comp. 
Stat.  19bli  p.  1541.    The  particalar  portion 


of  the  statute  under  which  this  litigation 
comes  Is  set  forth  in  the  margin.t 
~  Tbe  material  faots  averred  in  the  6ill  are 
as  follows:  The  assignor  of  the  complain* 
ant,  one  C.  W.  Clarke,  was  on  November  16, 
1809,  the  owner  in  fee  simple  absolute  of 
certain  land  in  a  forest  reservation,  non- 
mineral,  and  covered  by  a  patent  from  the 
United  States.  On  December  8,  1899,  there 
were  lands  in  the  particular  township  de- 
scribed in  the  bill  which  for  more  than  a 
year  continuously  theretofore  had  been  sur- 
veyed, unappropriated,  and  vacant  public 
land  of  the  United  States,  open  to  settle^ 
ment,  returned  and  characterized  upon  the 
official  records  of  the  United  States  ae  agri- 
cultural land,  free  and  open  to  settlement 
and  entry  under  the  lawB  toereof.  This  land 
did  not  then  contain  any  known  minerals, 
salines,  petroleum,  or  mineral  oils,  nor  had 
any  minerals  or  petroleum  or  other  mineral 
oils  or  mineral  substances  of  an^  kind  ever 
been  discovered  within  the  limits  of  such 
land,  which  was  situated  in  the  county  of  99 
Kern,  within  the  southern  district  of  Cali-^ 
fomia,  and  within'the  district  of  lands  sub-* 
ject  to  sale  and  oisposition  by  the  United 
States  land  office  at  Visalia,  Ctdifomia.  Oo 
November  16,  1809,  Clarke  relinquished  the 
land  in  the  forest  reservation  to  the  United 
States  by  deed  recorded  in  the  office  of  the 
county  in  which  the  land  was  situated,  and 
on  December  8,  1899,  he  duly  delivered  to 
the  register  and  receiver  <rf  the  United 
States  land  office  at  Visalia,  California,  and 
filed  in  that  land  office  hie  deed  to  the 
United  States  indorsed  as  recorded  in  the 
oflice  where  the  land  was  situated,  together 
with  his  selection  of  the  land  in  lieu  of  the 
land  relinquished;  and  at  the  same  time  he 
filed  with  the  register  and  receiver  a  non- 
mineral  affidavit  showing  the  selected  tract 
contained  no  known  minerals,  and  he  also 
delivered  to  and  filed  with  the  register  and 
receiver  an  abstract  of  his  title  to  the  re- 
linquished tract,  duly  certified  as  such  by 
the  recorder  of  the  county  in  which  the  tract 
was  situated,  which  abstract  showed  him  to 
be  the  owner  of  the  land  by  title  in  fee 
simple  absolute,  free  of  any  lien  or  encum- 
brance at  the  time  of  such  relinquishment 
and  at  the  time  the  deed  to  the  United 
States  was  made,  and  showed  that  his  con- 
veyance to  the  United  States  vested  in  the 
government  the  full,  complete,  and  perfect 
title  thereto.    On  the  same  day  (December 


t(Page  86.)  That  in  cases  In  which  a  tract 
covered  by  an  unperfected  bona  fide  claim,  or  by 
a  patent.  Is  included  within  the  limits  of  a  pub- 
lic forest  reservation,  the  settler  or  owner 
thereof  may,  if  he  desires  to  do  so^  relinquish 
the  tnict  to  the  government,  and  may  select  in 
lieu  thereof  a  tract  of  vacant  land  open  to  set- 
tlement not  exceeding  in  area  the  tract  cov- 
ered by  his  claim  or  patent :  and  no  charge  shall 
be  made  in  such  cases  for  making  the  entry  of 
record  or  issuing  the  patent  to  cover  the  tract 
selected:  Provided  further.  That  in  cases  of 
unperfected  claims,  the  requirements  of  the  laws 
respecting  settlement,  residence.  Improvements, 
and  so  forth,  are  complied  with  on  the  new 
claims,  credit  being  allowed  for  the  time  epeikt 
on  the  relinquished  dalma. 
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8,  1899)  tlw  register  and  reoeiTW  of  the 
United  States  land  office  at  Yisalia,  Oali- 
fomia.  duly  accepted,  reoeiTed,  and  filed  the 
deed,  abstract  of  title,  non-mineral  affidavit 
and  the  selection  of  the  land  made  hy  Clarke, 
and  duly  entered  the  eelection  upon  the  of- 
ficial records  of  the  land  office,  and  the  regis- 
ter of  the  land  office  then  certified  that  the 
land  so  selected  by  Clarke  was  free  from 
confiict,  and  that  there  was  no  adverse  fil- 
ing, entry,  or  claim  thereto;  and  Clarke 
thereupon  and  thereby  became  vested,  as 
complainant  averred,  with  the  complete 
equitable  title  to  the  land  so  selected,  and 
was  thereupon  and  thereby  entitled  to  re- 
ceive a  patent  for  the  land  from  the  United 
States  in  pursuance  of  that  selection,  under 
the  terms  and  in  pursuance  of  the  provisions 
of  the  act  of  Congress  above  referred  to. 
Clarke  thereafter  assigned  and  transferred 
to  the  complainant  an  undivided  three-quar- 
ters interest  in  the  land  taken  in  lieu  of 
"t  the  relinquished  land,  and  by  virtue  of  the 
%  above  selection  the  full,  complete,  and  equi- 
•  table  title  to  the  •so  selected  land  became 
immeiliately  vested,  in  the  complainant's  as- 
signor without  further  bpX  upon  his  part, 
and  Gomplaanant»  by  virtue  of  those  acts 
and  the  assignment  to  it,  is  now  the  com- 
plete and  equitable  owner  of  a  three-quar- 
ters interest  in  the  land,  and  entitled  t/>  a 
patent  therefor. 

Clarke  did  not  file  any  affidavit  of  non- 
occupancy  of  the  land  selected^  so  far  9s:  the 
record  shows. 

It  is  then  averred  that  this  claim  of  the 
complainant  is  denied  by  the  defendants, 
who  assert  that  the  land  remained  subject 
to  entry,  exploration,  selection,  and  purchase 
as  mineral  land,  until  a  patent  shall  be 
issued  to  the  complainant's  assignor,  and 
the  complainant  avers  that  the  defendants 
since  the  selection  have  entered  upon  the 
land,  bored  for  and  obtained  petroleiun  oil, 
and  are  engaged  in  taking  it  therefrom. 

It  is  also  averred  that  the  right  and  title 
of  the  defendants  are  based  upon  some  one 
or  more  of  four  certain  pretended  placer 
mining  locations  which  the  bill  describes, 
and  which  cover  the  land  claimed  by  com- 
plainant, and  that  the  defendants  assert 
title  to  and  the  right  to  the  possession  of 
the  land  described  in  those  placer  locations 
from  some  or  all  of  the  locators  thereof ;  but 
complainant  alleges  that  these  placer  loca^ 
tions  are  illegal  and  void,  because  they  were 
not  baaed  upon  any  discovery  of  mineral 
within  the  boundajries  thereof,  or  of  petro- 
leum oil  iKithin  such  boundaries,  until  after 
the  land  had  been  selected  by  complainant's 
Assignor  Clarke. 

That  after  the  land  had  been  selected  by 
complainant's  assiffnor,  the  defendants  filed 
in  the  United  States  land  office  at  Yisalia, 
California,  a  written  verified  protest  againart 
sudi  selection,  in  which  protest  it  was  al- 
leged that  the  land  selected  by  Clarke  was 
not  subject  to  selection  by  him  under  the 
act  of  »june  4,  1897,  above  referred  to,  be- 
cause the  same  was  mineral  land  and  was 
included  within  the  boundaries  of  a  valid 
placer   mining  location*     The  protest  aak 


that  the  Commissioner  ct  the  General  Land 
Office  should  order  a  hearing  to  determine 
the  mineral  eharacter  of  the  land,  and  thai 
the  selection  hv  Clarke  be  rejected  and  dis- 
approved; and  the  bill  specifically  avers 
that  such  protest  is  now  pending  before  theis 
Commissioner  of  the  General  Land  Office.  % 
*  That  the  protest  does  not  show  there  was* 
usy  known  mine,  or  that  there  were  any 
known  salines,  or  any  known  or  existing  pe- 
troleum wells,  or  known  petroleum  deposits^ 
on  any  of  the  land  selected  by  Clarke  at  the 
time  the  land  was  selected,  and  it  is  averred 
that  the  ])rotest,  failing  to  show  such  facts^ 
is  insufficient  to  warrant  or  justify  a  hear- 
ing being  ordered  by  the  Land  Department 
to  re-establish  or  redetermine  the  character 
of  the  land,  or  to  change  the  present  classi- 
fication thereof  as  fixed  by  tlie  former  re- 
port of  the  Surveyor  General  and  the  con- 
firmation thereof  by  the  Land  Department^ 
and  that  such  protest  is  insufficient  to  im- 
pair or  afTect  the  validity  of  Clarke's  selec- 
tion of  the  land;  that  notice  of  such  selec- 
tion by  Clarke  had  been  given  and  publislied 
on  the  —  day  of  January,  1900,  and  that  by 
law  only  sixty  days  are  allowed  to  any  per- 
son or  persons  to  file  protests  in  the  local 
land  offices  of  the  United  States  against  any 
selections  under  the  law  of  June  4,  1897, 
and  that  the  only  protest  or  adverse  claim 
filed  against  the  selection  was  the  protest  of 
defendants  above  referred  to,  and  that  such 
protest  does  not  state  any  facts  which  im- 
pair or  affect  the  right  of  said  Clarke  or  of 
the  complainant  in  said  selected  land,  noi* 
does  it  show  any  grounds  why  a  United 
States  patent  therefor  should  not  issue  to 
Clarke,  and  that  defendants  are  bound  and 
estopped  by  their  protest  and  the  contents 
thereof  and  the  facts  therein  stated,  and 
that  if  such  facts  be  admitted  they  do  not 
show  that  defendants,  or  any  of  them,  hav» 
any  interest  in  the  lands  as  against  Clarke 
or  complainant;  and  it  is  averred  that,  upon 
the  facts  as  pleaded  by  the  protest,  the  Land 
Department  of  the  United  States  cannot  law- 
fiilly  refuse  or  deny  the  issuance  of  a  patent 
to  Clarke,  and  that  upon  such  facts  he  is 
entitled  to  the  approval  of  his  selection  by 
the  I^nd  Department  of  the  United  States 
and  to  the  issuance  of  a  patent  therefor. 

Notwith.«»tanding  complainant  was  the 
complete  and  equitable  owner  of  the  land 
and  entitled  to  the  quiet  and  uninterrupted 
possession  of  the  same,  so  far  as  regarded 
the  three-quarters  interest  therein,  yet  the 
defendants  herein,  except  Clarke,  did,  on  or 
about  February  1,  1890,  and  frequently  since 
then,  by  themselves  and  their  employees^ 
without  ri^t,  title,  or  claim,  wrongfully  andj 
unlawfully,  and  in  disregard  of  the  rigfatg 
of  Clarke^*  enter  upon  the  land,  erect  &t^* 
ricks  and  uther  machinerr  thereon,  and  pr»* 
ceed  to  excavate  the  soil  thereof  and  hove 
wells  and  drive  iron  pipes  therein,  seeking 
for  petroleum  oil  and  other  mineral  produote 
in  the  land,  for  the  purpose  of  taking  tht 
same,  if  found,  to  their  own  use,  and  r^ 
moving  the  same;  that  thereafter,  and  om 
or  about  the  last  day  of  Februaos  1900, 
the  defendants  discovered  in  the  wells  peto»>^ 
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lenm  oil  in  profitable  qnantities,  and  that 
the  defendants  arc  now  wrongfully  and  un- 
lawfully in  possession  of  the  premises,  and 
unlawfully  and  continuously  from  day  to 
day  pumping  large  quantities  of  petroleum 
oil  fn>m  the  wells,  and  are  about  to  and  will, 
unless  restrained  by  the  court,  remove  the 
same  from  the  land  and  sell  and  dispose  of 
and  market  the  same,  and  appropriate  the 
proceeds  thereof  to  their  own  use,  to  com- 
plainant's great  loss  and  damage,  and  will 
continue  so  to  do  to  the  great  waste  and  ii^ 
reparable  injury  and  damage  of  said  prop- 
er^ ajid  the  complainant,  unless  restrained 
therefrom  by  the  court. 

It  was  also  alleged  that  the  defendant 
Clarke  is  the  owner  of  an  undivided  one- 
quarter  interest  in  the  selected  land  de- 
scribed, and  that  complainant  requested  him 
to  join  with  it  in  instituting  and  prosecut- 
ing this  suit,  but  he  refused  to  join  herein, 
bjA  therefore  complainant  made  him  a  de- 
fendant in  order  that  all  the  parties  inter- 
ested in  the  premises  might  be  before  this 
court  and  their  rights  finally  adjudicated 
by  a  decree  to  be  entered  herein. 

Upon      these      allegations      complainant 

S rayed  for  a  writ  of  injunction  restraining 
efendants  from  interfering  with  complain- 
ant's entry  upon  the  land,  and  enjoining 
defendants,  other  than  Clarke,  from  exca- 
vating or  digging  upon  the  land  for  the  pur- 
pose of  taking  petroleum  oil  from  the  wells 
thereon  or  from  marketing  or  disposing  of 
the  oil,  until  the  further  order  and  decree 
of  the  court  in  the  premif^s,  and  that  upon 
final  hearing  the  injunction  should  be  made 
perpetual  by  an  order  and  decsree  of  the 
court. 

It  was  also  prayed  that  complainant 
might  have  the  judgment  of  the  court  that 
the  full  and  complete  equitable  title  to  an 
undivided  three-quarters  interest  in  the 
property  is  vested  in  the  complainant,  and 
an  undivided  one-quarter  interest  in  Clarke, 
Hand  that  the  adverse  claims  of  defendants 
g  thereto  should  be  decreed  to  be  wholly  with- 
•  out  right  and  unfounded,  and  thai*eomplaln- 
ant  have  judgment  for  the  possession  of  the 
land,  and  that  a  receiver  should  be  appointed 
to  take  pof^scssion  of  the  land  and  to  pre- 
serve the  same  and  the  product  thereof  on 
the  premises  until  the  further  order  of  the 
court,  but  not  to  operate  the  wells  thereon 
except  to  the  extent  necessary,  if  at  all,  to 
preserve  the  same  from  deterioration  in 
value,  nor  to  market  or  remove  any  oil  there* 
from. 

Upon  the  filing  of  tliis  bill  the  court 
granted  an  order  to  show  cause  why  the 
complainant  should  not  have  a  preliminary 
injunction  as  asked  for  in  the  bill.  The  de- 
fendants appeared  and  interposed  a  de- 
murrer to  the  bill,  and  upon  the  hearing 
of  the  order  to  show  cause  they  presented 
a  large  number  of  aflBdavits,  which  in  sub- 
stance averred  that  the  complainant  was 
guilfy  of  fraud  and  bad  faith  in  locating 
the  claim,  and  that  such  location  was  a 
fraud  upon  the  statute  under  which  it  was 
assumed  to  be  made.  Affidavits  in  reply 
were  filed  by  the  complainant. 


The  demurrer  was  argued  at  the  same 
time  as  the  argument  was  had  upon  the  re- 
turn of  the  order  to  show  cause,  and  there- 
after on  September  24,  1900,  an  order  was 
made  by  the  circuit  court  denying  the  ap- 
plication for  a  receiver  and  for  an  injunc- 
tion, and  a  decree  was  also  made  sustaining 
the  defendants'  demurrer  and  dismissing  the 
bill  with  costs,  and  on  September  26,  1900, 
such  decree  was  entered  dismissing  the  bill. 
104  Fed.  20. 

Ad  appeal  was  taken  from  the  decree  sus- 
taining the  demurrer  and  dismissing  the 
bill,  but  none  from  the  order  denying  the 
application  for  a  receiver  and  for  an  injunc- 
tion. As  the  appeal  to  the  circuit  court  of 
appeals  was  only  from  the  decree  overruling 
the  demurrer  and  dismissing  the  complain- 
ant's bill,  that  court  confin^  its  discussion 
to  the  facts  alleged  in  the  bill. 

After  a  hearing  it  affirmed  the  decree  of 
the  circuit  court  (50  a  C.  A.  79,  112  Fed. 
4),  and  the  complainant  has  by  appeal 
brought  the  case  here. 

Messrs,  T.  O*  Vaa  Ness,  Jefferson 
Oluufcdler,  John  M,  Thurston,  Shirley  0. 
Ward,  M.  A,  BalUnger,  Horace  F.  Clark,  and 
WilUam  (7.  Prentiss  for  appellant. 

Messrs.  Jolm  8.  Chapman  and  Frank 
H,  Short  for  appellee.  go 

CO 

*  Mr.  Justice  PeoUuun,  after  makinff  the* 
fore^ing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

An  examination  of  the  complainant's  bill 
shows  that  it  does  not  ask  for  an  injunction 
until  the  deeisicm  of  the  Land  Department 
upon  the  matters  pending  therein.  Hie  com« 
plainant  ignores  those  proceedings  so  far 
as  to  claim  now  the  final  adjudication  by 
the  court,  based  upon  its  alleged  equitable 
title  to  a  three-quarters  interest  in  tne  land 
selected,  and  it  avers  that  the  Land  Depart- 
ment cannot  lawfully  refuse  or  deny  the  is- 
suance of  a  patent  to  Clarke.  It  avers  that 
the  protest  filed  1^  defendants  is  insufficient 
to  impair  or  affect  the  validity  of  the  selec- 
tion of  land  made  by  complainant's  assignor. 
The  court  is,  therefore,  called  upon  in  ad- 
vance of  and  without  reference  to  the  action 
of  the  Land  Department,  to  determine  com- 
plainant's ri^ht  and  title  to  the  three-quar- 
ters interest  in  the  selected  land,  and  a  final 
decree  is  adced  determining  the  interest  of 
tlie  parties  in  this  land,  while  the  question 
in  relation  to  the  title  is  still  properly  be- 
fore the  Land  Department,  and  not  yet  de- 
cided. This  we  cannot  do.  Marquez  v.  Fris- 
hie,  101  U.  S.  473,  25  L.  ed.  800;  United 
States  V.  Bchurtf,  102  U.  S.  378,  395,  26 
L.  ed.  167,  171.  If  the  Land  Department 
has  any  jurisdiction  over  the  subject-matter, 
the  <]^uestion  as  to  the  sufficiency  of  the  pro- 
test IS  one  for  the  decision  of  that  depart- 
ment>  and  its  right  to  decide  thereon  is  not 
taken  from  it  1^  the  averment  of  a  legal 
conclusion  contained  in  the  complainant's 
bill  that  the  department  has  no  legal  right 
to  decide  otherwise  than  in  favor  of  the  com- 
plainant upon  the  facts  before  it.  But,  as- 
suming that  the  question  of  issuing  a  patsnt 
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is  Btin  and  properly  before  the  Land  De- 
partinent»  the  complainant  avers  that  it  has 
an  equitable  title  to  the  land  which  will  be 
protected  by  the  court.  Whether  complain* 
ant  haa  a  full,  complete,  and  equitable  title 
to  the  land  ia  a  question  depending  upon 
considerations  hereinafter  stated. 
A  There  can  be,  as  we  think,  no  doubt  that 
to  the  general  administration  of  the  forest  re- 
*  serve  act,  and  also  the  determinatioa*of  the 
various  questions  which  may  arise  there- 
under before  the  issuing  of  any  patent  for 
the  selected  lands,  are  vested  in  the  Land 
Department.  The  statute  of  1897  does  not 
in  terms  refer  any  question  that  might  arise 
under  it  to  that  department,  but  the  sub- 
ject-matter of  that  act  relates  to  the  relin- 
quishment of  land  in  the  various  forest  res- 
ervations, to  the  United  States,  and  to  the 
selection  of  lands  in  lieu  thereof,  from  the 
public  lands  of  the  United  States,  and  the 
administration  of  the  act  is  to  be  governed 
by  the  general  system  adopted  by  the  United 
States  for  the  administration  of  the  laws 
regarding  its  public  lands.  Unless  taken 
away  by  some  affirmative  provision  of  law, 
the  Land  Department  has  jurisdiction  ofver 
the  subject.  Catholic  Bishop  v.  Oibhon,  168 
U.  S.  155,  160,  167,  30  L.  ed.  931,  936,  16 
Sup.  Ct.  Rep.  779.  There  is  no  such  law,  and 
we  must  hold  that  the  Land  Department  has 
full  jurisdiction  over  matters  involving  the 
right  of  parties  to  a  jpatent  for  lands  se- 
lected under  that  act  m  lieu  of  lands  re- 
linquished in  a  forest  reservation.  By  vir- 
tue of  that  jurisdiction  the  General  Land 
Department  haa  power  to  review  and  set 
aside  (though  not  arbitrarily)  the  decisions 
of  local  officers  relating  to  those  questions, 
where  such  officers  have  power  to  make  those 
decisions  in  the  first  instance.  Orchard  v. 
Al&cander,  167  U.  S.  372,  39  L.  ed.  737,  15 
Sup.  Gt.  Rep.  635;  Ou(Mra^ty  8av.  Bank  v. 
Bladow,  176  U.  6.  448,  451,  44  L.  ed.  540, 
542,  20  Sup.  Ct.  Rep.  426;  Hawley  v.  Dillcr, 
178  U.  S.  476,  490,  44  L.  ed.  1157,  1162,  20 
Sup.  Ct.  Rep.  986. 

The  Land  Department  also  has  power  to 
adopt,  and  did  adopt,  rules  and  regulations 
for  the  administration  of  the  forest  reserve 
act.  The  power  existed  by  virtue  of  the  pro- 
visions of  the  Revised  Statutes,  §{  441,  453, 
and  2478  (U.  S.  Comp.  Stat.  1901,  pp.  252, 
257,  1580).  Courts  will  take  judicial  no- 
tice of  rules  and  regulations  made  by  the 
Land  Department  regarding  the  sale  or  ex- 
change of  public  land.  Caha  v.  United 
States,  152  U.  S.  211,  221,  38  L.  ed.  415,  14 
Sup.  Ct.  Rep.  613.  The  rules  and  regula- 
tions promulgated  by  that  department  for 
the  purpose  of  carrying  out  the  provisions 
of  the  act  of  June  4,  1897,^  are  found  in  24 
Land  Dec.  589,  592,  and  we  think  the  rules 
set  forth  below  are  reasonable  and  entitled 
to  respect  and  obedience  as  valid  rules  and 
regulations. 

Among  the  rules  it  is  provided: 
^     **  16.  Where  final  certificate  or  patent  has 
H  issued,  it  ^ill  be  necessary  for  the  entryman 
•  or  owner  thereunder  to  execute  a*quitelaim 
deed  to  the  United  States,  have  tho  same  re- 
corded on  the  county  records,  and  furnish 
an   abstract   of  title,   duly   authenticated, 
showing  chain  of  title  from  the  government 
badi  again  to  the  United  States.     The  ab* 
>  U.  S.  Comp.  St.  IdOl,  p.  153S. 


stract  of  title  should  accompany  the  appli- 
cation  for  change  of  entry,  which  musA  be 
filed  as  required  by  paragraph  15,  without 
the  affidavit  therein  called  for. 

'*  18.  All  applications  for  change  of  entry 
or  settlement  must  be  forwarded  by  the  lo- 
cal officers  to  the  Commisaioner  of  the  Cen- 
eral  Land  Office  for  consideration,  together 
with  report  as  to  the  status  of  the  tract  ap- 
plied for." 

The  "consideration,"  mentioned  in  rule 
18,  is  clearly  not  of  the  character  of  a  re- 
view of  a  decision  already  made  by  the  local 
land  officers,  but  is  in  the  nature  of  an  origi- 
nal consideration  of  the  subject  by  the  Gen- 
eral Land  Office,  to  which  office  the  final  de- 
cision belongs.  The  applications  are  to  be 
forwarded,  not  a  decision  by  the  local  land 
office,  together  with  a  report  (not  a  deci- 
5^ion)  as  to  the  status  of  the  land.  This 
rule  makes  it  the  duty  of  the  local  land 
officers  merely  to  forward  the  various  appli- 
cations to  the  General  Land  Office,  and  an 
original  decision  is  to  be  made  by  the  latter 
office  upon  the  papers  transmitted  to  it. 

It  will  be  noticed  that  the  bill  in  this 
case  alleges  the  proceeding  before  the  local 
land  officers,  and  also  that  defendants  filed 
a  protest,  and  that  the  questions  raised 
thereby  are  still  before  the  Land  Depart- 
ment and  not  yet  decided.  The  completa 
equitable  title  of  the  complainant  is  not^ 
therefore,  made  out,  and  cannot  exist  until 
a  favorable  decision  by  that  department  haa 
been  made  regarding  the  sufficiency  of  com- 
plainant's proof  of  his  right  to  the  selected 
land.  That  question  the  department  is 
competent,  and  it  is  its  duty,  to  decide.  It 
may  be  that  when  the  decision  of  the  lAnd 
Department  is  made,  if  it  be  favorable  to 
the  applicant^  the  complete  equitable  title 
claimed  will  accrue  from  the  time  the  selee- 
tion  of  the  lands  was  made  in  the  local  land 
office,  and  when  the  patent  subsequently  is- 
sues the  legal  title  will  vest  from  the  time 
of  selection.  But  before  any  decision  is 
made  how  can  there  be  an  equitable  title? 

We  do  not  think  that  by  the  act  of  1883  h 
(22  Stat,  at  L.  484,  chap.  101,  U.  a  Comp.S 
Stat.  1901,  p.  1369),  the^local  land  officers* 
were  given  any  power  to  decide  upon  the 
sufficiency'  of  the  application  in  such  a  case 
■as  this.    That  act  simply  imposed  upon  them 
the  duty  of  furnishing  plats  of  townships 
showing  what  lands  were  vacant  and  what 
lands  taken.     It  obviously  referred  to  the 
lands  that  appeared  vacant  or  appeared  to 
have  been   taken  on  the  records  of  their 
oflke.     It  did  not  assume  to  provide  that 
no  other  lands  could  be  taken  than  such  as 
appeared  so  to  be  on  those  records. 

The  ground  upon  which  complainant  in- 
sists that  It  is  the  equitable  owner  of  the 
land  selected  is  that  it  has  relinquished  a 
title  in  fee  in  a  forest  reservation,  and  has 
selected  in  lieu  thereof  vacant  land  open  to 
settlement,  and  that  the  local  land  officers 
duly  accepted,  received,  and  filed  the  deed 
of  the  land  relinquished,  and  the  aflSdavit 
that  the  land  selected  was  nonmineral,  and 
that  the  officers  duly  entered  such  selection 
upon  the  official  records  of  the  land  office^ 
and  then  and  there  certified  that  the  land 
selected  was  free  from  conflict,  and  that 
there  was  no  adverse  filing,  entry,  or  daim 


1002. 


COSMOS  EXPLORATION  CO.  ▼.  GRAY  EAGLE  OIL  CO. 


607 


thereto.  Complaizuuit  asserts  that  was  all 
that  it  could  reasonably  do ;  that  nothing  re- 
mained on  its  part  to  do>  ajid  that  whivu 
•uch  is  the  case  the  equitable  title  vests, 
and  it  is  entitled  to  the  protection  of  a  court 
of  equity  to  preserve  and  defend  the  title  so 
■acoiured. 

Counsel  insists  that  the  act  of  June  4, 
1807,  constitutes  a  standing  offer  on  the 
part  of  the  government  to  exchange  any  of 
its  "vacant  land,  open  to  settlement"  for 
A  similar  area  of  patented  land  in  a  forest 
reservation,  and  t^t  whenever  a  person  re- 
linquishes to  the  government  a  tract  in  a 
forest  reservation,  and  places  his  deed  to  the 
government  of  record  as  required  by  the 
Land  Department  rules,  and  selects  in  lieu 
thereof  a  similar  area  of  vacant  land,  open 
to  settlement,  that  such  offer  of  the  gov- 
•emment  has  thereupon  been  both  accepted 
and  fully  complied  with,  and  that  a  com- 
plete equitable  title  to  the  selected  land  is 
thereby  vested  in  the  selector. 

But  even  the  complete  equitable  title, 
asserted  by  complainant  must>  as  it 
i»t>uld  seem,  be  based  upon  the  al- 
leged right  of  the  local  land  officers 
to  accept  the  deed  and  approve  the 
selection,  even  though  such  approval 
en  may  be  thereafter  the  subject  of  a  review 
"^in  the  nature  of  an  iipp^  from  the  action 
-•  of  the  local  officers.  There  must  be  a  deci- 
sion made  somewhere  regarding  the  rights 
asserted  by  the  selector  of  land  under  the 
act,  before  a  complete  equitable  title  to  the 
land  can  exist  The  mere  filing  of  papers 
cannot  create  such  title.  The  application 
must  comply  with  and  conform  to  the  stat- 
oite,  and  the  selector  cannot  decide  the  ques- 
tion for  himself. 

We  do  not  see  how  it  can  be  successfully 
maintained  that,  without  any  decision  by 
any  official  representing  the  government, 
4tnd  by  merely  filing  the  deed  relinquishing 
to  the  government  a  tract  of  forest  reserve 
land  and  assuming  to  select  a  similar  area 
•of  vacant  land  open  to  settlement,  the  se- 
lector has  thereby  acquired  a  complete  equi- 
table title  to  the  selected  land.  The  selector 
has  not  acquired  title  simply  because  he  has 
-selected  land  which  he  claims  was  at  the 
time  of  selection  vacant  land  open  to  settle- 
ment, nor  does  the  filing  of  his  deed  con- 
veying the  land  relinquished  and  the  ab- 
stract of  title  with  it  show  necessarily  that 
he  was  the  owner  of  the  land  as  provided 
for  by  the  statute.  So  far  as  his  action  goes, 
it  is  an  assertion  on  his  part  that  he  was 
the  owner  in  fee  simple  of  the  land  he  pro- 
posed to  relinquish,  and  that  the  deed  con- 
veys a  fee  simple  title  to  the  government,  and 
also  that  he  has  selected  vacant  land  which 
is  open  to  settlement,  and  that  therefore  he 
is  entitled  to  a  patent  for  such  land.  These 
assertions  may  or  may  not  be  trua  Who 
is  to  decide?  Complainant  asserts  that  if 
a  decision  be  necessary  before  the  vesting 
of  a  complete  equitable  title,  that  in  that 
case  the  local  officers  are  to  decide  that  ques- 
tion, and  by  accepting  the  deed  and  mak- 
ing the  ccrtiilcate  already  mentioned,  they 
have  decided  it,  and  thereupon,  at  all  events, 
the  complete,  equitable  title  accrued,  even 
though  such  decision  were  subject  to  a  re- 
view' by  tlie  Commissioner  of  the  General 


Land  Office  and  thereafter  by  the  Secretary. 

But,  BB  has  already  been  stated,  there  ia 
nothing  in  the  statute  of  1807  which  gives 
the  loeol  land  officers  the  right  to  decide 
whether  the  selector  has  complied  with  the 
provisions  of  the  act,  and  unless  those  of- 
ficers had  that  power  they  did  not  acquire 
it  by  assuming  to  exercise  it.  We  do  not 
say  they  did  so  assume.  They  received,  ac^ 
oepted,  and  filed  the  deed,  the  abstract  ofes 
title,  the  non-mineral  affidavit,  and  the  seleo-JJ 
tion  at*made  by  Clarke.  They  entered  that* 
selectioa  upon  the  official  records  of  the 
land  office,  and  they  certified  that  it  waa 
free  from  conflict,  and  that  there  was  no^ 
adverse  filing,  entry,  or  claim  thereto;  but 
it  cannot  be  said  that  they  decided  that  the 
selector  had  complied  with  the  provisions  of 
the  statute,  or  that  he  had  done  all  that 
he  ought  to  have  done  in  order  to  acquire 
his  allied  complete,  equitable  title. 

Their  certificate  that  the  land  was  free 
from  conflict  was  simply  a  oertiflcate  as  to 
what  appeared  on  the  books  of  the  local  of- 
fice, and  the  same  may  be  said  of  the  state- 
ment that  there  was  no  adverse  filing,  entry, 
or  claim  thereto  upon  such  books.  No  td* 
fidavit  of  non-oocupanc^  was  filed,  and  they 
did  not  certify  that  the  land  so  selected  was 
in  fact  vacant  or  unoccupied,  nor  did  th^y 
assume  to  certify  that  the  selected  land 
contained  no  minerals,  although  an  affidavit 
to  that  effect  was  presented  to  them.  In 
truth,  all  that  these  local  officers  did  was  to 
certify  that  the  selector  had  done  certain 
things,  and  that  the  land  selected  was  va- 
cant and  open  to  settlement  so  far  as  it 
appeared  from  the  books  of  the  local  land 
office. 

Taking  into  consideration,  however,  the 
fact  that  the  statute  did  not  vest  the  local 
officers  with  the  right  to  decide  upon  the 
question  of  a  compliance  with  its  terms,  and 
the  further  fact  that  the  Land  Department 
had  adopted  rule  18,  above  referred  to,  which 
provides  for  the  forwarding  of  all  applica- 
tions for  change  of  entry  or  settlement  to 
the  Commissioner  of  the  General  Land  Of- 
fice for  his  consideration,  together  with  a 
report  as  to  the  status  of  the  tract  applied 
for,  we  must  conclude  that  the  action  of  the 
local  officers  did  not,  as  it  could  not,  amount 
to  a  decision  upon  the  application  of  the 
selector,  so  that  he  became  vested  with  the 
equitable  title  to  the  land  he  assiuned  to 
select.  It  is  certain,  as  we  have  already  re- 
marked, there  must  be  some  decision  upon 
that  question  before  any  equitable  title  can 
be  claimed, —  some  decision  by  an  officer  au- 
thorized to  make  it.  Under  the  rule  above 
cited,  that  decision  has  not  been  made.  The 
General  Land  Office  has  (so  far  as  this  rec- 
ord shows)  come  to  no  conclusion  in  regard 
to  it. 

The  protest  by  the  defendants  was  duly^ 
filed  within  the  time  permitted  by  the  regu-jj 
lations  of  the  office,  and  the  ^uestions^aris-* 
ing  thereunder  are,  as  stated,  in  the  bilJ  still 
pending   before   the   General    Land    Office. 
Whether  it  waa  necessary,  at  the  time  of 
making  the  selection,  for  the  selector  to  file, 
in  addition  to  his  non-mineral  affidavit,  an 
affidavit  that  the  land  was  not  occupied  in 
fact,  is  a  question  of  law  for  the  Luid  De-  < 
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IMtrtment  to  determine  among  the  other  que»- 
tions  to  be  decided  by  it.  Its  decision  of 
any  legal  question  would  not^  of  course,  be 
binding  on  the  courts  whenever  such  a  ques- 
tion might  properly  arise  in  any  future  liti- 
gation. It  is  also  for  the  Land  Department 
to  determine  whether,  if  the  land  were  not 
known  to  be  mineral  land  at  the  time  of  the 
selection,  the  fact  that  mineral  in  paying 
quantities  has  been  found  since  that  time, 
will  vitiate  that  selection. 

In  Kcm  Oil  Co.  v.  Clarke,  30  Land  Dec. 
650,  567,  referring  to  the  necessity  of  the  fil- 
ing of  a  noiioccupancy  affidavit,  it  was  said: 

"That  a  non-mineral  affidavit  should  ac- 
company the  selection  is  not  seriously  ques- 
tioned by  appellant.  It  is  just  as  essential 
that  it  should  be  accompanied  by  a  vacancy 
or  nonoccupancy  affidavit.  Appellant's  con- 
tention, that  the  word  'vacant,'  as  used  in 
the  statute,  means  public  lands  which  are 
not  shown  by  the  records  of  the  local  offioe 
or  General  I^nd  Office  to  be  claimed,  appro- 
priated, or  reserved,  cannot  be  accepted. 
Portions  of  the  public  lands  may  be  occupied, 
and  for  that  reason  be  not  subject  to  seleo- 
tion,  and  yet  there  be  no  mention  of  their 
occupancy  in  the  records  of  the  Land  De- 
partment." 

Again,  in  Or(iy  Eagle  Oil  Co,  v.  Clarke, 
30  Land  Dec.  570^  it  was  also  held  that  un- 
der the  act  of  June  4,  1897,  it  must  be  shown 
that  at  the  date  of  selection  the  selected 
lands  were  unoccupied  as  well  as  non-min- 
eral in  character,  and  that,  until  that  proof 
was  submitted,  a  selector  had  not  done  that 
which  converts  the  offer  of  exchange  into  a 
contract  fully  executed  on  his  part  whereby 
he  secures  a  vested  right  in  the  selected 
land.  It  is  unnecessary  for  the  oourt  to  ex- 
press an  opinion  as  to  the  correctness  of 
these  views  of  the  Land  Department  as  stat- 
ed in  its  opinion  in  the  above  cases. 

Wliat  may  be  the  decision  of  the  Land  De- 
^partmeut  upon  tliese  questions  in  this  case 
H  cannot  be  Known,  but,  until  the  various 
•  questions  of  law  and  fact  have  been  deter- 
mined by  that  department  in  favor  of  com- 
plainant, it  cannot  be  said  that  it  has  a  com- 
plete ecuitable  title  to  the  land  selected. 

Concluding,  as  we  do,  that  the  question 
whether  the  complainant  has  ever  made  a 
proffer  selection  of  land  in  lieu  of  the  land 
relinquished,  has  never  been  decided  by  the 
I«and  Department,  but  is  still  properly  be- 
fore that  department,  the  courts  cannot  take 
furistdiction  and  proceed  to  decide  such 
question  themselves.  The  government  has 
provided  a  special  tribunal  for  the  decision 
of  such  a  question  arising  out  of  the  admin- 
istration of  its  public  land  laws,  and  that 
jurisdiction  cannot  be  taken  away  from  it 
by  the  courts.  United  States  v.  Sohunt,  102 
U.  S.  378,  395,  26  L.  ed.  167,  171. 

The  bill  is  not  based  upon  any  alleged 
power  of  the  oourt  to  prevent  the  taking  out 
of  mineral  from  the  land,  pending  the  deci- 
sion of  the  Land  Department  upon  the  righta 
c."  the  complainant,  and  the  court  has  not 
been  asked  by  any  averments  in  the  bill  or  in 
the  {>rayer  for  relief  to  consider  that  ques- 
tion. 

For  the  reaaona  stated^  we  think  the  bill 
does  not  state  sufficient  facts  upon  which  to 
^"•se  the  relief  asked  for«  and  that  the  de- 


fendants' demurrer  to  the  same  was  proper- 
ly Hustained.  The  decree  of  the  Circuit 
Court  of  Appeals  must  therefore  he  affirmed. 

On  a  petition  for  a  modification  of  the 
above  decree  of  affirmance,  Mr.  Justice 
Peckham  announced  on  June  1,  1903,  the 
order  of  the  court  that  the  decree  dismiss- 
ing the  bill  be  modified  by  providing  that  the 
dismissal  is  without  prejudice  to  such  fu- 
ture proceedings  as  complainant  may  be  ad- 
vised, and  that  as  so  modified  the  decree  be 
affirmed. 


(190  U.  S.  81«) 
PACIFIC  LAND  AND  IMPROVEMP-NT 
COMPANY,  Appt., 

V. 

ELWOOD  OIL  COMPANY  et  al. 

Federal  courts — interference  unth  Land  D^ 
partment — forest  reserve  act — poicer  'yf 
Land  Department  unth  reference  to  se^jo- 
tion  of  lieu  lands — acts  of  local  officw 
insufficient  to  vest  equitable  title. 

This  ease  Is  governed  by  the  dedsion  In  OoMioe 
Exploration  Co.  v.  Gray  Eagle  OU  Co,  emie,. 
692. 

[No.  218.] 

Argued  March  16,  17,  1905.    Decided  .liof 
18,  1903. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  California  sustaining  a  demurrer  Uk 
and  dismissing  a  bill  to  enjoin  interference 
with  the  possession  of  public  land  select»i 
in  lieu  of  land  relinquished  in  a  forest  reser- 
vation.    Affirmed. 

See  same  case  below,  SO  C.  C.  A.  79,  112 
Fed.  4. 

Messrs.  T.  O.  Van  Ness,  JefFersoxx 
Chmadler,  John  M,  Thurston,  Shirley  C. 
Ward,  M,  A.  Bellinger,  Horace  F.  Clark,  and 
William  C.  Prentiss  for  rppellant. 

Messrs.  John  S.  Chapman  and  Frank 
H.  Short  for  appellees. 

Mr.  Justice  Peekhamt  This  case  is  eor* 
ered  by  the  foregoing  decision,  and  the  de- 
cree  of  the  circuit  court  of  appeals  herein  «r 
therefore,  affirmed. 

On  a  petition  for  a  modification  of  the 
above  decree  of  affirmance,  >Jr.  .Justice 
Peckham  announced  on  June  1,  1003,  the 
order  of  the  court  that  the  decree  dismiss- 
ing the  bill  be  modified  by  providing  that  the 
dismissal  is  without  prejudice  to  such  fu- 
ture proceedings  as  complainant  may  be  ad- 
vised, and  that  as  so  modified  the  decree  be 
affirmed. 

(190  U.  S,  ZW 

UNITED  STATES  OF  AMERICA  on  the 
Relation  of  THE  RIVERSIDE  OIL  COM- 
PANY, Plff.  in  Err., 

V. 

FrflAN  A.  HITCHCOCK,  Secretary  of  th* 
Interior. 

Mandamus — against  Secretary  of  Interior-^ 
does  not  lie  to  control  judicial  action^ 

Mandamus  will  not  lie  Sfslnst  tbs  SecretaiT  i( 
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the  Interior  to  compel  him  to  raeate  his  deel- 
don  that  a  eelectloa  of  public  land,  under  the 
act  of  June  4.  1897  (30  Stat,  at  L.  88,  chap. 
%  U.  S.  Comp.  Stat.  1901,  p.  1541),  In  lien 
«C  land  relinquished  In  a  forest  reserratlon, 
must  be  rejected  because  of  the  failure  of  the 
selector  to  show  in  due  and  proper  form  that 
the  land  was,  at  the  date  of  selection,  subject 
to  selection  as  '^vacant  land  open  to  settle- 
ment," which  the  Secretary  construed  as 
meaning  to  exclude  land  in  the  actual  posses- 
«ion  of  any  person  under  the  local  acts  or 
rules  of  miners  which  are  by  statute  incor- 
porated into  and  have  l>ecome  part  of  the 
laws  of  the  United  BUtea 


[No.  632.] 

Argued  March  17,  18,  190S. 
18, 190$. 


Deaided  May 


IN  ERROR  to  the  Court  of  Appeals  o^ 
the  District  of  OoUimbla  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  that  District  denying  a 
petition  for  a  writ  of  mandamua  to  compel 
the  Secretary  of  the  Interior  to  vacate  an 
(n-der  rejecting  a  selection  of  public  land. 
Affirmed. 

Jj  Statement  by  Mr.  Justice  Peokliaiiit 
♦  *  Hie  relator,  plaintiff  in  error,  filed  its  pe- 
tition in  the  supreme  court  of  the  District 
of  Columbia,  asking  for  a  writ  of  mandamus 
to  compel  the  defendant,  the  Secretary  of  the 
Interior,  to  vacate  a  certain  order  made  by 
him  rejecting  selections  of  land  by  one 
Clarke,  and  to  compel  the  defendant  to  order 
fluch  selections  passed  to  patent  and  to  cause 
to  be  prepared  and  presented  for  signature 
to  the  proper  officers  of  the  United  States 
of  America  a  patent  for  the  selected  land, 
or  for  such  othiBr  relief  as  might  be  proner. 
The  court  denied  the  petition,  and  from  tnat 
Judgment  the  relator  appealed  to  the  court 
of  appeals  of  the  District,  which,  after  a 
hearing,  affirmed  the  judgnoent  of  the  court 
below.  The  relator  has  brought  the  case 
here  by  writ  of  error. 

The  ]^tition  for  the  writ  filed  in  the  court 
below,  m  addition  to  various  conclusions  of 
law,  made  the  following  averments  of  fact: 
On  October  28,  1898,  one  C.  W.  Clarke 
was  the  owner  in  fee  of  certain  land  in  the 
state  of  Oregon  covered  by  a  patent  from 
the  United  States  to  his  grantors,  which  is 
described  in  the  petition,  and  the  land  was 
situated  in  a  forest  reservation  in  that  state, 
designated  as  the  Cascade  Range  Forest 
Reservation.  On  the  day  above  mentioned 
Clarke  executed  a  deed,  which  conveyed  in 
fee  and  relinquished  to  the  United  States 
the  land  above  described,  and  the  deed  waa 
surrender  to  the  register  and  receiver  of 
the  proper  land  office  and  received  and  .ac- 
cepted by  them.  Certain  land  was  thereupon 
selected  by  Clarke,  which  land  had  been  duly 
surveyed  and  classified  as  agricultural  land 
prior  to  the  selection,  and  appeared  on  the 
records  of  the  Land  Department  as  agricul- 
tural land,  subject  to  disposiUon  under  the 
act  of  June  4,  1897  ( 30  Stat  at  L.  36,  chap. 
2,  U.  S.  Comp.  Stet  1901,  p.  1541),  relat- 
ing to  forest  reserve  lands.    A  copy  of  the 


H 

material  portion  of  that  act  is  set  forth  in  • 
the  margin  in  the  case  immediately  preced- 
ing. Cosmos  Exploration  Co,  y.  Oray  Eaple 
Oil  Oo.  189  U.  S.  — >  ante,  692,  23  Sup.  Ot 
Rep.  692. 

After  the  selection  of  the  Tand  the  regis- 
ter certified  that  the  land  thus  selected  in 
lieu  of  the  land  relinquished  to  the  United 
States  was  free  from  oonfiict,  and  that  there 
wsM  no  adyerse  filing,  entry,  or  claim 
thereto,  and  he  thereupon  entered  the  se- 
lected land  upon  the  records  and  tract  books 
of  tlie  land  office.  The  Land  Department 
thereafter  required  Clarke  (without  author- 
ity of  law  as  ayerred)  to  publish  a  noiioa 
of  his  selection  for  a  period  of  sixty  days, 
and  the  register  forwaraed  all  the  papers  to 
the  Commissioner  of  the  General  Land  Of- 
fice, together  with  his  above-mentioned  certifi- 
cate, and  reported  to  that  office  that  publi- 
cation had  been  ordered  pursuant  to  the 
circular  of  the  General  Land  Office  of  De- 
cember 18,  1899.  Clarke  complied  with  the 
reouirements  of  the  department  and  pub- 
lished the  notice,  and  on  February  6,  1900, 
before  the  sixty  days  had  expired,  the  Kem 
Oil  Company  filed  in  the  local  office  a  pro- 
test against  the  selection,  with  accompany- 
ing affidayits,  which  protest  and  affidavits 
were  also  tho-eupon  forwarded  to  the  Gen- 
eral Land  Office.  The  petitioner  ayers  that 
the  protest  was  insufficient  to  constitute  an 
issue  as  to  whether  or  not  the  land  selected 
by  Clarke  was  yaeant  land  open  to  settle- 
ment at  the  time  of  such  selection,  and  it 
was  averred  that  the  protestant,  by  reason 
of  the  non-discovery  of  mineral  in  the  land, 
was  wholly  without  standing  as  an  adverse 
claimant  under  the  law  and  practice  of  the 
Land  Department. 

On  January  2,  1900,  Clarke  duly  conveyed 
by  deed  the  selected  land  to  the  petitioner, 
and  it  thereby  became  yested  with  all  of 
Clarke's  rights  in  and  to  the  land,  and  it 
is  still  the  owner  thereof  and  entitled  to 
demand  and  receive  from  the  United  States 
a  patent  therefor.  The  petitioner  then  filed 
in  the  General  Land  Office  a  motion  to  dis- 
miss the  protest. 

It  was  then  ayerred  that  at  the  time  of 
the  selection  by  Clarke  no  other  person  had 
any  right,  title,  or  interest,  vested  or  in- 
choate, in  or  to  the  land  so  selected,  and 
that  the  persons  mentioned  in  the  protest 
and  affidavits,  and  alleged  to  have  been  upon 
the  land  as  locators  at  or  before  the  tima^ 
of  the  selection  by  Clarke,  and  under  whom  Jj 
the  protestant  asserted  rights,* were  pre-* 
tended  explorers  for  minerals  who  had  made 
no  discovery  of  minerals  upon  the  land  or 
any  part  hereof,  but  had  merely  staked 
off  pretended  mining  claims  for  the  purpose 
of  deceiving  others  and  discouraging  and 
defeating  them  from  acquiring  title  to  such 
land  under  the  land  laws,  and  that  such 
staking  off  initiated  no  lawful  right,  in- 
choate or  vested,  under  such  land  laws. 

The  hearing  was  had  before  the  Commis- 
sioner of  the  General  Land  Office,  and  a  de- 
cision in  the  matter  was  given  by  him,  by 
which  he  held  that  the  tiUe  of  the  selector 
did  not  yest  until  approval  by  the  Commis* 


100 


23  SUPREME  COXJBT  REPORTER. 


OOT.  Tkbi^ 


Bloner,  and  tliat  tlie  I&nd  in  the  sdection 
woA  yet  open  to  exploration  under  the  min- 
ing hiwB,  and  if  at  the  date  of  the  decision 
the  land  is  shown  to  be  mineral  it  defeats 
the  selection. 

From  this  decision  the  petitioner  appealed 
to  the  Secretary  of  the  Interior,  and  as- 
siflHied,  among  other  things^  that  the  Com- 
missioner erred  in  not  sustaining  the  motion 
to  dismiss  the  protest  and  in  not  passing 
the  land  selected  to  patent,  and  that  he 
also  erred  in  ordering  a  hearing,  and  in  not 
holding  that  the  ehowinff  of  the  tract  books 
and  land  records  at  the  date  of  the  selection 
governed  the  character  of  the  land  for  the 
purpose  of  the  selection,  and  also  in  holdins 
that  a  discovery  of  mineral  upon  the  land 
selected  subsequent  to  the  selection  and  be- 
fore approval  by  the  Commissioner  would 
defeat  such  selection;  that  the  Commis- 
sioner also  erred  in  cslling  upon  the  selector 
to  demand  a  hearing  and  assume  the  burden 
of  proof  upon  the  question  of  the  character 
of  the  land,  and  in  directing  that  at  such, 
hearing,  if  demanded,  the  character  of  the 
land  subsequent  to  the  selection  should  be 
embraced  in  the  issue. 

On  April  26,  1001,  the  defendant  rendered 
a  decision  in  the  matter,  wherein,  as  averred, 
he  held  that  questions  respecting  the  class 
and  character  of  the  selected  land  were  to 
be  determined  by  the  conditions  existing  at 
the  time  when  all  requirements  neceasary 
to  obtain  title  have  been  complied  with  by 
the  selector;  that  the  mere  recital  in  one  of 
the  forms  approved  by  the  respondent,  of 
an  accompanying  non-mineral  and  non-occu- 
^pancY  affidavit,  constituted  a  relation  of 
eithe  department  requiring  the  filing  of  such 
?  ajffidavit  as  a  condition  precedent  to  the^fest^ 
ing  of  selector's  title;  tnat  such  alleged  reg- 
nlation  was  binding  upon  selector's  forei^t 
reserve  lieu  land;  that  the  affidavits  filed 
by  the  selector  Clarke  failed  to  allege  non- 
occupancy,  and  therefore  he  had  not  com- 
plied with  the  requirements  necessary  to  ob- 
tain title;  that  since  the  said  selection  by 
Clarke  valuable  deposits  of  mineral  petro- 
leum oil  had  been  discovered,  and  that,  in 
view  of  the  alleged  admitted  occupancy  sub- 
sequent to  the  said  selection  and  the  subse- 
quently discovered  value  of  the  land  for 
mining  purposes,  it  was  apparent  that  the 
required  proofs  of  the  then  non-mineral 
character  and  non-occupancy  of  the  land 
could  not  then  be  supplied;  that,  therefore, 
the  selections  must  be  rejected. 

The  petition  averred  that  the  defendant 
vacated  the  order  of  the  Commissioner  di- 
recting a  hearing,  and  arbitrarily,  wrong- 
fully, and  unla^ully  attempted  to  reject 
the  selections  and  destroy  the  vested  rights 
of  Clarke  and  his  grantees. 

The  protest  mentioned  in  nowise  ques- 
tioned the  sufficiency  in  substance  and  form 
of  the  selection  made  by  Clarke,  nor  was  the 
point  of  the  alleged  insufficiency  of  the  af- 
fidavit rai5)ed  by  the  Conunissioner  of  the 
General  Land  Office  in  his  decision  of  De- 
cember 18,  1000,  and  the  United  States  has 
in  nowise  notified  the  selector  of  any  defect 
in  the  exchange,  and  there  is  no  issue  in 


the  record  charging  a  failure  to  comply  with 
the  law. 

The  affidavits,  though  not  essential  to  the 
validity  of  the  contract  of  exchange  tendered 
by  Congress,  and  accepted  and  completed  hv 
the  relinquishment  and  selection  aforesaid, 
did  in  law  and  in  fact  allege  the  non-occu- 
pancy of  the  land  as  understood  in  the  law 
and  the  practice  of  the  Land  Department, 
as  they  expressly  negative  all  the  elements 
of  legal  occupancy. 

A  motion  for  a  review  of  the  hearing  was 
made  and  granted,  and  was  thereafter  had 
before  the  Assistant  Attorney  General  of  the 
United  States  for  the  Interior  Department. 

On  April  12,  1902,  the  defendant  rendered 
a  decision,  adhering  to  the  ruling  already 
given,  ignoring  the  curative  effect  of  sup- 
plemental affidavits  of  non-occupancy,  and 
denied  the  motion  for  a  review. 

By  this  decision  the  Secretary  of  the  In* 
terior  erroneously  held  and  decided  that  then 
land  selected  was  not  ''vacant  land,*^ 
^though  in  truth  and  in  fact  unoccupied,  azid* 
such  vacancy  and  lack  of  occupancy  was  not 
shown  by  an  affidavit  of  selector,  made  and 
filed  at  the  time  and  as  a  part  of  the  selec- 
tion: that  the  defendant  erroneously  held 
and  decided  that»  in  order  to  be  vacant  land 
within  the  meaning  of  the  act  of  1897,  the 
selected  land  must  not  only  be  free  from 
the  presence  of  anyone  on  the  land  as  a  mat- 
ter of  fact,  but  must  be  shown  to  be  free 
from  such  presence  of  anyone  on  the  land 
at  the  date  of  aelection  by  an  affidavit  of 
selector.  It  was  then  alleged  that  in  fact 
there  was  no  person  present  on  the  selected 
land  at  the  time  of  the  selection;  that  the 
decision  of  the  Secretary  of  the  Interior  on 
review  turned  solely  on  a  question  of  law, 
and  not  on  any  question  of  fact  or  on  any 
question  of  mixed  law  and  fact,  and  that  the 
only  question  of  law  involved  is  the  mean* 
ing  of  the  act  of  June  4,  1897,  and  the  par- 
ticular words  therein,  **  vacant  land  open 
to  setUement." 

The  defendant  arbitrarily  refused  to  pass 
the  selection  to  patent,  and  has  arbitnuily 
ordered  the  case  of  the  selector  dismissed 
from  his  docket  solely  because  of  the  alleged 
absence  from  the  record  of  selection  of  a 
non-occupancy  affidavit,  and  not  because  of 
any  |^ound  or  cause  of  objection  to  ths 
selection  set  up  in  said  protest. 

In  conclusion,  the  petitioner  prays  for  a 
writ  of  mandamus  to  command  the  defend- 
ant '*  to  forthwith  recall  and  vacate  his  said 
order  rejecting  said  selections  of  said  Clarke, 
and  if  said  selections  have  already  been  can- 
celed to  vacate  and  recall  said  cancelation 
and  reinstate  the  proceedings  relating  to  ths 
said  selections,  and  thereupon  to  proceed 
therein  as  required  by  law,  and  to  order  said 
selections  passed  to  patent^  and  cause  to  be 
prepared  and  presented  for  signature  to  and 
by  the  proper  officer  of  the  United  States  of 
America  a  patent  or  patents  for  the  said 
selected  lands,  and  that  the  petitioner  may 
have  such  other  or  further  relief  as  the 
premises  warrant  and  to  the  court  may  i 
meet." 

To  this  petition  the  defendsjit  made 
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swer,  admitting  many  avennents  in  the  peti- 
tion, and  setting  up  the  facts  as  understood 
eiby  the  defendant,  as  follows:     The  defend- 
ed ant  averred  that  Clarke  did  file  his  deed 

•  with  the  local  land  officers  and  assumed*to 
select  other  land  under  the  act  of  June  4, 
1897;  that  a  form  of  application  to  select 
land  under  the  act  had  been  prescribed  br 
the  Commissioner  of  the  General  Land  Of- 
fice in  April,  1898,  and  approved  by  the  Sec- 
retary of  the  Interior,  and  was  in  force 
when  the  selection  waa  made,  and  which 
fonn  contained,  among  other  things,  the  fol- 
lowing clause: 

"There  are  also  submitted  certificates 
from  the  proper  officers  showixijg  that  the 
land  relinquished  or  surrendered  is  free  from 
encumbrance  of  any  kind,  also  that  all  taxes 
thereon  to  the  present  time  have  been  paid, 
and  an  affidavit  showing  the  lands  selected 
to  be  non-mineral  in  character  and  unoccu- 
pied." 

It  is  then  averred  that  the  aUegaiions 
showing  the  land  selected  to  be  non-mineral 
in  character  and  unoccupied  was  an  essen- 
tial averment,  for  the  reason  that,  unless 
the  lands  were  non-mineral  in  character 
and  unoccupied,  the  tame  were  not  vacant 
lands  open  to  settlement  within  the  intent 
and  meaning  of  the  set  of  1897. 

The  regulation  was  not  complied  with  and 
no  evidence  of  non-occupancjr  was  given,  and 
the  allegation  oontained  in  the  proposed 
form  as  to  the  non-mineral  character  of  the 
land  was  not  complied  with,  as  it  was  stated 
by  the  selector  in  this  esse  that  his  affi- 
davit as  to  the  character  of  the  lands  was 
made  "upon  the  evidence  found  upon  the 
surface  of  the  ground,  and  that  the  affiant 
does  not  undertake  to  express  any  opinion 
as  to  what  may  be  under  the  ground.'^ 

The  answer  then  set  up  the  facts  as  to 
the  protest  of  the  Kern  Oil  Company  and 
the  various  hearings  and  decisions  of  the 
Commissioner  and  the  Secretary,  in  sub- 
stance as  set  forth  in  the  petition. 

The  defendant  then  averred  that  by  the 
laws  of  the  United  States  the  duty  was  im- 
posed upon  him  to  construe  the  acts  gov- 
erning the  disposition  of  the  public  lands 
of  the  United  States,  and,  in  pursuance  of 
the  duties  so  imposed  upon  him,  he  was  re- 
quired to  construe  and  apply  the  terms  of 
the  act  of  Congress  of  June  4,  1897,  and 
that,  in  the  exercise  of  his  judgment  and  dis- 
cretion in  that  behalf,  he  did  construe  the 
term,  "vacant  land  open  to  settlement,"  as 
fQ  meaning  to  exclude  land  in  the  actual  occu- 
Jipatira  of  any  person  or  persons  under  the 

•  umU^eustoms  or  rules  of  miners  which  are 
by  the  statute  incorporated  into  and  have 
become  part  of  the  laws  of  the  United 
States;  that,  in  the  exercise  of  his  proper 
duty  and  function  as  Secretary  of  tne  in- 
terior, the  defendant  decided  that,  by  reason 
of  the  failure  of  Clarke  to  show  in  due  and 
proper  form  that  the  lands  were  at  the  date 
of  selection  subject  to  selection  as  "vacant 
land  open  to  settlement,"  the  attempted  se- 
lection thereof  must  be  rejected,  and  it 
thereupon  became  and  was  unlawful  for  this 
respondent  as  such  Secretary  to  order  any 


patent  or  patents  to  the  said  lands  to  issue 
to  the  said  Clarke  as  in  the  said  petition 
prayed  to  be  commanded. 

To  this  answer  the  petitioner  demurred 
on  the  ground  that  the  same  was  insufficient 
and  bad  in  form  and  substance.  After  the 
demurrer  was  overruled  the  petitioner  elect- 
ed to  stand  by  it>  and  the  court  thereupon 
adjudged  that  the  rule  to  show  cause  should 
be  discharged,  the  prayer  of  petitioner  de- 
nied, and  the  petition  itself  dismissed. 

Measn,  Jefferson  OliaJidler,  Sliirls^ 
O.  Ward,  John  if.  Thurston,  T,  0,  Van 
Nesa,  William  C,  Prentiaa,  M,  A.  Bollinger, 
and  Horace  F,  Clark  for  pUiintiff  in  error. 

Messrs.  John  S.  Cliapiiuui,  Morgan  B, 
Beach,  Henry  H.  Olassie,  Solicitor  Oenoral 
Uoyt,  and  Assistant  Attorney  General  Van 
Devanter  for  defendant  in  error. 

Mr.  Justice  Peckliam,  after  makinff  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

We  have  set  out  in  the  foregoing  state- 
ment of  facts,  at  very  great  length,  a  large 
portion  of  the  contents  of  the  petition  and 
answer  in  this  case.  It  has  been  done  for 
the  purpose  of  showing  by  the  record  itself 
the  questions  of  law  arising  therefrom*' 
Upon  a  perusal  of  the  record  it  appears 
that  those  questions  are  not  merely  formal 
ones,  nor  are  they  so  plain  as  not  to  require 
the  careful  judgment  of  any  tribunal  to;j 
which  they  may  be  referred  for  dedsiomSj 
Their  solution  was  properly  submitted  *to* 
the  I^and  Department,  which  had  full  a  id 
complete  jurisdiction  over  the  matters  aris* 
inf  under  the  act  of  June  4,  1897,^  and  it 
thereby  became  the  duty  of  the  officers  of 
that  department  to  decide  them.  As  is  said 
in  Knight  v.  United  Land  Abso.  142  U.  8. 
161,  35  L.  ed.  974,  12  Sup.  Ct  Rep.  258: 

"  The  Secretary  is  the  guardian  of  the  peo- 
ple of  the  United  States  over  the  puolio 
lands.  The  obligaUons  of  his  oath  of  office 
oblige  him  to  see  that  the  law  is  carried 
out,  and  that  none  of  the  public  domain 
is  wasted  or  is  disposed  of  to  a  party  not 
entitled  to  it.  He  represonts  the  govern- 
ment, which  is  a  party  in  interest  in  every 
case  involving  the  surveying  and  disposal 
of  the  public  lands." 

Congress  has  constituted  the  Land  Depart* 
ment,  under  the  supervision  and  control  of 
the  Secretary  of  the  Interior,  a  special  tri- 
bunal with  judicial  functions,  to  which  is 
confided  the  execution  of  the  laws  which 
regulate  the  purchase,  selling,  and  care  and 
disposition  of  the  public  lands. 

Neither  an  injunction  nor  mandamus  will 
lie  against  an  officer  of  the  Land  Depart- 
ment to  control  him  in  discharging  an  of- 
ficial duty  which  requires  the  exercise  of  his 
judgment  and  discretion.  Marquez  v.  Fri^^ 
hie,  101  U.  S.  473,  25  L.  ed.  800;  Gaines 
▼.  Thompson,  7  Wall.  347,  19  L.  ed.  62; 
United  States  ew  rel.  DwnXap  v.  Black,  128 
U.  S.  40,  32  L.  ed.  354,  9  Sup.  Ct.  Rep.  12; 
United  States  ex  rel,  Redfield  v.  Windom^ 
137  U.  S.  636,  34  L.  ed.  811,  11  Sup.  Ct 
Rep.  197. 

>  n.  S.  Comp.  8t  ISO.  p.  Utt. 
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In  Deoatwr  r.  Paulding,  14  Pttt  497,  10 
L.  ed.  559,  H  was  held  that,  in  general,  the 
official  duties  of  the  head  of  one  of  the  ex- 
ecuti^m  departments,  whether  imposed  by  act 
of  Ck>ngre8s  or  by  resolution,  are  not  mere 
ministerial  duties.  Tlie  head  of  an  executive 
department  of  the  government  in  the  ad- 
ministration of  the  various  and  important 
oonoems  of  his  office  is  continually  required 
to  exercise  jud^ent  and  discretion.  He 
must  exercise  his  judgment  in  expounding 
the  laws  and  resolutions  of  Congress  under 
which  he  is  from  time  to  time  required  to 
act. 

That  the  decision  of  the  questions  pre- 
sented to  the  Secretary  of  the  Interior  was 
no  merely  formal  or  ministerial  act  is  shown 
beyond  tiie  necessity  of  argument  by  a  pe- 
rusal of  the  foregoing  statement  of  the  issues 
presented  by  this  record  for  the  decision  of 
» the  Secretary.  Whether  he  decided  right  or 
2  wrong,  is  not  the  question.  Having  jurisdic^ 
«  tion  to  decide  at  all,  he  had^necessarily  ju- 
risdiction, and  it  was  his  dui^  to  decide  as 
he  thought  the  law  was,  and  the  courts  have 
DO  power  whatever  under  those  circum- 
stances to  review  his  determination  by  man- 
damns  or  injunction.  The  court  has  no  gen- 
eral supervisory  power  over  the  officers  of 
the  Land  Department,  by  which  to  control 
their  decisions  upon  questions  within  their 
jurisdiction.  If  this  writ  were  granted  we 
would  require  the  Secretary  of  the  Interior 
to  repudiate  and  disaffirm  a  decision  which 
he  regarded  it  his  duty  to  make  in  the  ex- 
ercise of  that  judgment  which  is  reposed  in 
him  by  law,  and  we  should  reoulre  him  to 
come  to  a  determination  upon  the  issues  in- 
volved directly  opposite  to  that  which  he  had 
reached,  and  which  the  law  conferred  upon 
him  the  jurisdiction  to  make.  Mandamus 
has  never  been  regarded  as  the  proper  writ 
to  control  the  judgment  and  discretion  of  an 
officer  as  to  the  decision  of  a  matter  which 
the  law  gave  him  the  power  and  imposed 
upon  him  the  duty  to  decide  for  himself. 
The  writ  never  can  be  used  as  a  substitute 
for  a  writ  of  error.  Nor  does  the  fact  that 
no  writ  of  error  will  lie  in  such  a  case  as 
this,  by  which  to  review  the  judgment  of 
the  Secretary,  furnish  any  foundation  for 
the  claim  that  mandamus  may  therefore  be 
awarded.  The  responsibility  as  well  as  the 
power  rests  with  the  Secretary,  uncontrolled 
,€y  the  courts. 

,  Neither  the  case  of  Roberta  v.  United 
States,  176  U.  8.  221,  44  L.  ed.  443,  20  Sup. 
Ct.  Rep.  396,  nor  that  of  American  School 
of  Magnetic  Healing  v.  MoAnnulty,  187  U.  S. 
94,  ante,  33,  23  Sup.  Ct.  Rep.  33,  decides 
unything  opposing  these  views. 

In  the  Roberta  Ca^e  it  was  simply  decided 
that  the  duty  of  the  Treasurer  to  pay  the 
money  in  question  in  that  case  was  minis- 
terial in  its  nature,  and  should  have  been 
performed  by  him  on  demand,  and  that, 
therefore,  mandamus  was  the  proper  remedy 
for  his  failure  to  do  it. 

In  the  Mc Annuity  Caae  it  was  held  that 
the  order  of  the  Postmaster  General  to  the 
postmaster  in  the  city  of  Nevada,  not  to 
•deliver  the  mail  to  the  relator,  waa  not  a 


justification  for  wotik  refusal^  because  the 
order  was  given  without  avthoritrv  of  law, 
and  the  postmaster  could,  notwithstanding 
such  order,  be  compelled  by  mandamus  to  do 
his  duty  and  deliver  the  mail.  l*he  case  haa® 
no  relevancy  to  the  one  in  hand.  JJ 

•We  are  so  clearly  of  opinion  that  the  de-* 
dkAon  of  the  defendant  in  this  case  was  ju- 
dicial in  its  nature  that  farther  argumenl 
upon  the  subject  is  needless. 

The  judgment  of  the  Cowri  of  AppeaU  ef 
ike  Diatriet  of  Columbia  i$  affirmed. 


(IM  V.  8.  143) 
SWAN  ft  PINCH  COMPANY,  AppU 

UNITED  STATEa 

Duiiee^-drawhaeh    on    exportatiai9^^^ood» 
ooneumed  on  voyage. 

The  drawback  provided  for  bj  the  set  of  Goa- 
gress  of  August  27.  1894,  i  22  (28  StaL  at  L. 
551,  chap.  849),  re-enacted  as  the  act  of  July 
24,  1897,  i  30  (80  SUt.  at  L.  211.  chap.  11.  U. 
S.  Comp.  Stat  1901,  p.  1991),  *'oo  the  ex- 
portation*' of  articles  manufactored  from  fin- 
ported  materials  on  which  duties  had  been 
paid,  will  not  be  allowed  on  soods  placed  om 
board  a  vessel  bound  for  a  foreign  port,  to  be 
used  and  consumed  on  board  the  vessel  dor- 
Ins  its  voyage,  and  In  fact  so  used  and  coa* 
sumed. 

[No.  258.] 

Argued  AprU  Z2,  2S,  190S.    Decided  May 
18,  19QS. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  denying  the  right  to 
a  drawback  of  duties  on  goods  manufactured 
from  imported  materials,  used  and  consumed 
by  a  vessel  bound  to  a  foreign  p<Nrt.  A/« 
firmed. 

Statement  by  Mr.  Justice  Brewers 
Section  22  of  the  act  of  August  27,  1P94 
(28  Stat  at  L.  551,  chap.  349).  re-enacted 
as  S  30  of  the  act  of  July  24.  1897  (30  Stat, 
at  L.  211,  chap.  11,  U.  S.  Comp.  Stat.  1901, 
p.  1091 ),  is  as  follows: 

''Sec  22.  That  where  imported  materials 
on  which  duties  have  been  paid  are  used  in 
the  manufacture  of  articles  manufactured  or 

eroduoed  in  the  United  States,  there  shall 
B  allowed  on  the  exportation  of  such  arti- 
cles a  drawback  equal  in  amoimt  to  the  du- 
ties paid  on  the  materials  used,  less  oneper 
centum  of  such  duties:  Provided,  That 
when  the  articles  exerted  are  made  in  part 
from  domestic  materials  the  imported  mate- 
rials, or  the  parts  of  the  articles  made  from 
such  materials,  shall  so  appear  in  the  com- 
pleted articles  that  the  quantity  or  measure 
thereof  may  be  ascertained:  And  provided 
further.  That  the  drawback  on  any  article 
allowed  under  existing  law  shall  be  contin- 
ued at  the  rate  herein  provided.  That  the 
imported  materials  used  in  the  manufaeturt 
or  production  of  articles  entitled  to  draw- 
back of  customs  duties  when  exported  shall. 
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In  an  eases  wliere  drawbadc  of  duties  paid 

on  siieh  .materials  is  claimed,  be  identified, 

the  quantity  of  sudi  materials  used  and  the 

^  amount  of  dutiee  paid  thereon  shall  be  aji- 

^eertained,  the  facts  of  the  marufaeture  or 

•  production  of  euch  articles  in* the  United 
States  and  their  exportation  therefrom  shall 
be  determined,  and  the  drawback  due  there- 
on shall  be  paid  to  the  manufacturer,  pro- 
ducer, or  exporter,  to  the  affent  of  either,  or 
to  the  person  to  whom  su^  manufacturer, 
producer,  exporter,  or  a^nt  riiall  in  writing 
order  such  drawback  paid,  under  each  regu- 
lations as  the  Secretary  of  the  Treasuiy 
shall  prescribe/' 

During  the  years  1895,  1896,  1897,  the  ap- 
pellant, a  corporation  engaged  in  business  as 
importer,  manufacturer,  bjSl  exporter  of  oiU 
at  New  York  city  and  elsewhere  in  the  United 
States,  having  used  in  the  manufactore  of 
certain  kinds  of  lubricating  oils  imported 
rape  seed  oil  on  which  duties  had  been  jmid, 
pla^^ed  on  board  of  vessels  bound  for  foreign 
ports,  lubricating  oils  so  manufactured,  and 
dainied  a  drawback  of  the  duties  paid  on  Uie 
imported  rape  seed  oil  used  therein.  The 
Treasury  Department  allowed  and  paid  the 
drawbadcon  such  manufactured  oils  as  were 
shipped  to  foreign  countries  and  there  re- 
landed,  but  refused  to  pay  any  on  such  as 
were  placed  on  board  for  use  and  consumed 
in  use  on  the  vessels.  The  appellant  brought 
this  suit  in  the  court  of  claims  to  recover 
the  drawbacks  on  the  last-named  oils.  That 
court  decided  against  it  (87  Ct  CI.  101), 
and  from  such  deoisioD  this  appeal  was 
taken. 

Jfessrs.  Wllllaa&  B.  SUis  uid  George 
A.  King  for  appellant. 

AsMstoni  Attorney  General  Pradt  for  ap- 
pellee. 

Mr.  Justice  Bvewev  delivered  the  opinion 
of  the  court: 

The  statute  allows  the  drawbadc  ''on  the 
exportation,"  and  the  question  is  whether 
ffoods  placed  on  board  a  vessel  bound  for  a 
foreign  port,  to  be  used  and  consumed  on 
board  the  vessel  during  its  voyage,  and  in 
fact  so  used  and  consumed,  are  exported. 

The  careful  opinion  of  the  court  of  claims, 

which,  in  general,  we  approve  and  to  which 

g  we  refer,  relieves  us  from  the  necessity  of  an 

^extended    discussion*      Whatever    primary 

•  meaning*be  indicated  by  its  derivation,  the 
word  "export,"  as  used  in  the  Constitutitm 
and  laws  of  the  United  States,  genera  J  ly 
means  the  tran^K>rtation  of  eoods  u-om  this 
to  a  foreign  country.  "As  uie  le^l  notion 
of  emigration  is  a  going  abroad  with  an  in- 
tention of  not  returning,  so  that  of  exporta- 
tion is  a  severance  of  goodp  from  the  mass 
of  things  belonging  to  this  country  with  an 
intention  of  uniting  them  to  the  mass  of 
things  belonging  to  some  foreign  country  or 
other."     17  Ops.  Atty.  Gen.  583. 

True,  the  context  may  sometimes  give  to 
the  word  a  narrower  meaning,  and  in  the  ex- 
ecution of  the  administrative  affairs  of  gov- 
ernment it  may  have  been  applied  to  cases  in 
which  there  was  not  in  the  full  sense  of  the 


term  an  exportation,  yet  these  are  excep- 
tions and  do  not  destroy  its  general  signifi- 
cation. It  cannot  mean  simply  a  carrying 
out  of  the  country,  for  no  one  would  speak 
of  goods  shipped  by  water  from  San  Francis- 
co to  San  Diego  as  "exported,"  although  in 
the  vovage  they  are  carried  out  of  the  coun- 
try. Nor  would  the  mere  fact  that  there  waa 
no  purpose  of  return  Justify  the  use  of  the 
M'ord  "export."  Ooal  placed  on  a  steamer  in 
San  Frandsco  to  be  consumed  in  propelling 
that  steamer  to  San  Diego  would  never  be  so 
designated.  Another  country  or  state  as  tlio 
intended  destination  of  the  goods  is  essen- 
tial to  the  idea  of  exportation. 

Counsel  for  appellant,  after  quoting  from 
several  dictionaries,  say: 

''These  definitions  show  that  the  word  has 
two  meanings : 

"(1)  Its  primary,  general  or  essential 
meaning, — ^to  carry  or  send  out  of  a  place; 
and 

"(2)  Its  secondary,  specific  or  especial 
meaning, — ^to  send  out  from  one  country  to- 
another. 

"Of  all  goods  sent  out  of  this  country  but 
a  small  proportion  fails  to  reach  a  foreign 
country;  the  amount  consumed  or  lost  at  sea. 
is  minute  in  comparison.  In  ordinary  use, 
therefore,  the  foreign  destination  is  implied^ 
We  claim  that,  howenrer  usual,  it  is  not  ea- 
sential,  and  that  hers  the  original  and  pri- 
mary definition  of  the  word  should  be  ap- 
plied to  goods  carried  out  of  the  country  on 
vessels  in  the  foreign  trade,  although  th^ 
never  reach  a  foreign  oountrjr."  J 

To  this  we  are  unable  to  yield  our  sjBsents  v* 
*First.  The  fact  that  the  words  "export"* 
and  "exportation"  are,  as  we  have  indicated, 
generally  used  in  the  sense  of  transportation 
from  this  to  a  foreign  country,  makes 
against  the  contention  that  it  is  here  used  in 
a  different  sense. 

Second.  The  purpose  with  which  the 
drawbadc  statute  was  enacted  is  a^nst  it. 
In  Campbell  v.  United  States,  107  U.  &  407, 
413,  27  L.  ed.  592,  595,  2  Sup.  Ct  Rep.  759, 
765,  we  said: 

"The  purpose  of  the  drawback  provision  is 
to  make  duty  free,  imports  which  are  manu- 
factured here  and  then  returned  whenoe  thcj 
came  or  to  some  other  foreign  country, — 
articles  which  are  not  sold  or  consumed  in 
the  United  States." 

So,  also,  in  Tide  Water  Oil  Co.  ▼.  United 
States,  171  U.  S.  210,  216,  43  L.  ed.  139,  18> 
Sup.  Ct.  Rep.  837,  838: 

"The  object  of  the  section  was  evidently, 
not  only  to  build  up  an  export  trade,  but  ta 
encourage  manufactures  in  this  country, 
where  such  manufactures  are  intended  for 
exportation,  by  granting  a  rebate  of  duties 
upon  the  raw  or  prepared  materials  import- 
ea,  and  thus  enabling  the  manufacturer  to- 
compcte  in  foreign  markets  with  the  same 
articles  manufactured  in  other  countries" 

Third.  The  uniform  construction  placed 
by  the  department  charged  with  the  execu- 
tion of  the  statute  has  been  against  it. 

Fourth.  Being  a  governmental  grant  of  a 
privilege  or  benefit  it  is  to  be  construed  i» 
xavor  of  the  government  and  against  th* 
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partj  elaixning  the  grant.  Where  the  bur- 
den U  placed  upon  a  citizen,  if  there  be  a 
doubt  as  to  the  extent  of  the  burden  it  is  re- 
solved in  favor  of  the  citizen,  but  where  a 
privilege  is  granted  any  doubt  is  resolved  in 
favor  of  the  government.  In  Hartranft  v. 
Wiegmann,  121  U.  S.  609,  616,  30  L.  ed. 
1012,  1015,  7  Sup.  Ct  Rep.  1240,  1244,  the 
one  rule  was  thus  stated: 

''We  are  of  opinon  that  the  decision  of  the 
eircuit  court  was  correct.  But,  if  the  ques- 
tion were  one  of  doubt,  the  doubt  would  be 
resolved  in  favor  of  the  importer  'as  duties 
are  never  imposed  on  the  citizen  upon  vague 
or  doubtful  interpretations.'  Powers  ▼. 
Barney,  5  Blatchf.  202,  Fed.  Gas.  No.  11,- 
361;  United  States  v.  laham,  17  Wall.  496, 
504,  21  L.  ed.  728,  730;  Ourr  v.  Scudde,  11 
Exdi.  100,  101 ;  Adams  v.  Bancroft,  3  Sumn. 
884,  Fed.  Gas.  No.  44."  See  also  American 
Vet  d  Twine  Co.  v.  Worthington,  141  U.  S. 

^  468,  474,  35  L.  ed.  821,  824,  12  Sup.  Ct  Rep. 

2  54. 

*  *  On  the  other  hand,  in  Hannibal  d  8t,  J. 
R,  Co,  ▼.  Missouri  River  Packet  Co,  125  U. 
8.  260,  271,  31  L.  ed.  731,  735,  8  Sup.  Ct. 
Rep.  874,  880,  we  said,  eiting  several  au- 
thorities: 

''But  if  there  be  any  doubt  as  to  the  prop- 
er construction  of  this  statute  (and  we 
think  there  is  none) ,  then  that  construction 
must  be  adopted  which  is  most  advantageous 
to  the  interests  of  the  government.  The 
statute,  being  a  grant  of  a  privilege,  must  be 
eonstrued  most  strongly  In  favor  of  the 
grantor." 

For  these  reasons  we  think  the  judgment 
of  the  Court  of  Claims  was  correct,  and  it  is 
affirmed, 

Mr.  Justice  Browa  and  Mr.  Justice 
PeoUutm  dissented. 


(190  U.  S.  624) 

REPUBLIC  OF  COLOMBIA,  AppU 

V, 

CAUCA    (X)MPANY    and    Colombian  Ccm- 
struction  &  Improvement  (Ik)mpany. 

Appeal — from  circuit  court  of  appeals—suit 
by  foreign  state— arbitratian-^majority 
award — elements  of  award— indemnity  for 
railway  construction. 

1.  An  appeal  lies  to  the  Supreme  Court  of  the 
United  States  from  a  decree  of  &  circuit  court 
of  appeals  in  a  controTersy  between  a  foreign 
state  nnd  citizens  of  one  of  the  United  Statea 
since  such  decree  is  not  made  final  by  the  pro« 
vision  of  the  act  of  March  8,  1801,  chap.  617, 
f  6  (26  Stat,  at  L.  826,  828,  U.  S.  Comp.  SUt 
1001,  p.  650),  declaring  decrees  of  such  court 
to  be  final  "in  all  cases  where  the  Jurisdiction 
Is  dependeot  entirely  upon  the  opposite  par- 
ties to  the  suit  or  controversy  being  alienr 
and  citizens  of  the  United  States,  or  citizens 
of  different  states.** 

%,  An  awArd  signed  by  two  of  the  three  mem- 
bers of  a  commission  appointed  to  determine 
the  amount  of  the  indemnity  to  l>e  paid  by  the 
Bepublic  of  Colombia  to  the  assignee  of  a 
railroad  concession  in  exchange  for  the  sur- 
render of  the  concession  and  railroad  cannot 


be  defeated  by  that  government  becanae  Its 
commissioner  resigned  after  the  discussions 
were  dosed,  where  the  commission  hhA,  at  the 
outset,  resolved,  under  the  power  given  to  It 
by  the  submission  agreement  to  determine  the 
procedure  to  be  followed,  that  a  majority  vote 
should  govern,— especially  where  possession 
of  the  railroad  wss  surrendered  to  the  govern- 
ment pursuant  to  the  terms  of  the  submission. 

8.  The  salaries  and  traveling  expenses  of  ex- 
ecutive ofllcers  of  a  railway  constroctloa 
company  devoting  Itself  solely  to  the  business 
of  building  a  railroad  In  the  Repoblle  of 
Colomhla,  and  the  ofllce  expenses  of  Its  New 
York  office,  are  elements  of  the  Indemnity 
which  that  Bepublic  agreed,  in  exchange  for 
the  surrender  of  the  concession  and  the  raU- 
road,  to  pay  to  the  assignee  of  such  concee- 
slon  for  the  works  and  Isbors  (kta  obras  y  tr^ 
bafoa)  executed  by  It  and  Its  expenditures  on 
the  works  and  labors  executed  by  It  In  Cbe 
construction  of  sach  railroad. 

4.  Cash  paid  by  a  railway  constmctloo  com* 
pany  for  the  purchase  of  a  rallwsy  concssslon 
granted  by  the  Bepublic  of  Colombia,  and 
sums  voted  by  that  company  to  its  officers  for 
services  In  securing  an  agreement  to  sabmIC 
to  arbitration  the  question  of  the  amount  o£ 
ths  indemnity  to  be  paid  by  such  Republic  to 
the  assignee  of  the  concession  In  exchange  for 
the  letter's  surrender  of  the  concession  and 
railroad,  for  ths  works  and  labors  {las  obras  y 
trabafos)  executed  by  it,  and  expenditnrea 
on  works  and  labors  executed  by  It  la  the 
construction  of  the  railroad,  are  not  properlj 
allowed  ss  elements  of  such  Indemnity. 

[No.  260.] 

Argued  ApHl  2S,  t4,  190S.    Decided  Map 
18, 190S. 

APPEAL  from  the  United  States  araait 
Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  decree  which  afiirmed  a  decree  of 
the  Circuit  Court  for  the  District  of  West 
Virginia  confirming  in  part  an  award  under 
a  eubmission  entered  into  between  the  Re- 
public of  Colombia  and  the  Cauca  Company. 
Reversed  and  remanded  to  the  Qreuit 
Court,  with  directions  to  confirm  the  award 
in  part. 

See  same  case  below,  61  G.  C  A.  604,  IIS 
Fed.  1020. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  O.  Johnson  for  appellant* 

Messrs.  Jolut  K«  Cowan,  Jolut  W. 
Beanmont,  Edward  H.  Murphy,  and  Cowem^ 
Cross,  d  Bond,  for  appellees^ 

M 

*  Mr.  Justice  Holmes  delivered  the  opinioiiP 
oi'  the  court: 

Tills  is  an  appeal  by  the  Republic  of  Co* 
lombia  from  a  decree  of  the  circuit  court  of 
appeals,  affirming  a  decree  of  the  circuit 
court  upon  a  bill  brought  bv  the  Republic 
and  a  cross  bill  b^  the  defendant,  the  Cauca 
Company.  The  bill  is  a  Ull  to  set  aside  an 
award  under  a  submission  entered  into  bj 
the  above-mentioned  parties.  The  cross  Mil 
is  to  establish  the  award  as  valid,  notwith- 
standing the  withdrawal  of  the  representa- 
tive named  by  the  plaintiff,  and  prays  spe- 
cidc  performance.  The  decree  confirms  the 
awara   after   rejecting   certain   items.     Of 
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course  it  does  not  attempt  to  order  specific 
performance. 

Before  going  further  with  the  statement 
of  facts  we  must  dispose  of  an  objection  to 
the  jurisdiction  of  this  court  to  entertain 
this  appeal.  As  a  foreign  government  has 
Been  fit  to  submit  its  case  to  the  courts  of 
the  country  with  whose  citizens  its  contro- 
versy exists,  it  would  be  unfortunate  if, 
through  any  mistake,  it  was  prevented  from 
carrying  questions  of  law  to  the  court  of  last 
resort.  We  are  of  opinion  that  it  had  the 
right  to  appeal.  The  circuit  court  had  ju- 
risdiction under  the  Constitution,  art.  3,  S  2, 
and  the  act  of  August  13,  1888,  chap.  8G6, 
S  1  (25  Stat,  at  L.  434),i  as  the  suit  is  "  a 
controversy  between  citizens  of  a  state  and 
foreign  states,  citizens,  or 'subjects,"  within 
the  words  and  meaning  of  the  act.  Tha 
Sapphire,  11  Wall.  164,  167,  sub  nom.  The 
Sapphire  v.  Napolean  III,,  20  L.  ed.  127,  130. 
Tlie  right  to  appeal  from  the  decree  of  the 
circuit  court  of  appeals  is  given  by  the  act 

c  of  March  3,  1891,  chap.  517,  S  6  (26  Stat. 

gat  L.^826,  828,  U.  S.  Comp.  Stat.  1901,  p. 

•  550),*'* in  all  cases  not  hereinbefore,  in  this 
section,  made  final."  The  only  words  of  the 
section  relied  upon  as  making  the  decree  of 
the  circuit  court  of  appeals  final  are  those 
which  declare  it  so  "  in  all  cases  in  which 
the  jurisdiction  is  dependent  entirely  upon 
the  opposite  parties  to  the  suit  or  contro- 
versy being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  states."  We 
see  no  reason  to  doubt  that  Congress  was 
as  well  aware  of  the  distinction  between  for- 
eign states  and  foreign  citizens  when  it 
passed  the  act  of  1891  as  when  it  passed 
the  act  of  1888,  and  that  when  it  spoke  of 
aliens  it  meant  foreign  citizens  alone.  We 
are  confident  that  it  did  not  dream  of  ex- 
cluding soverei^  powers  that  choose  to  sue 
here  from  the  right  to  an  appeal.  The  word 
"aliens"  could  be  given  that  effect  only 
by  straining  it  beyond  its  natural  meaning 
and  away  from  the  indications  of  the  con- 
tact. As  the  decree  of  the  circuit  court  of 
appeals  is  not  made  final  by  S  6,  an  appeal 
lies  to  this  court. 

Whether  technically  proved  or  not,  we  as- 
sume the  commission  making  the  award  to 
have  found  the  facts  hereafter  stated,  and 
we  think  that  they  were  fully  warranted  in 
doing  BO.  The  subject-matter  of  the  award 
was  a  railroad  intended  to  run  from  Buena- 
ventiu^  to  the  Pacific,  via  Cali,  to  the  city 
of  Manizales,  and  partly  built.  In  1890  one 
Cherry  received  a  concession  to  build  and 
operate  this  road,  with  land  grants  and  vari- 
ous guaranties  from  the  government,  and 
with  the  right  to  transfer  the  concession, 
but  all  subject  to  the  condition  of  the  work 
being  done  in  four  years.  Thereupon  the 
Cbuca  Company  was  incorporated  in  West 
Virginia  for  the  purpose,  among  other 
things,  of  building  and  operating  the  road, 
and  Cherry  transferred  his  concession  to  it, 
stipulating  that  he  should  be  employed  to 
do  the  work,  receive  all  the  company's  stock 
and  bonds  and  various  benefits  of  the  con- 
cession.    On  the  same  day  the  Colombian 
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Construction  &  Impromment  Company  also 
'waa  incorporated,  for  many   purposes,   irj- 
eluding    that    of    building    the    road,    and 
Cherry  forthwith  assigned  to  it  his  contra/ct 
with  the  Cauca  Company,  stipulating  that 
he  should  receive  in  return  a  large  amount 
of  full-paid  stock  oi  the  company  and  $135,-^ 
000  in  cash.    Cherry  was  to  be  employed  asS 
chief  constructor*of  the  road,  and  the  com-* 
pany  was  to  take  his  place  under  the  Cauca 
Company's  contract. 

Tlie  time  for  building  the  road  went  by, 
the  road  was  not  built,  and  the  government 
claimed  a  forfeiture.  On  the  other  hand, 
the  Cauca  Company  set  up  that  the  failurs 
was  due  to  the  fault  of  the  government,  and 
other  justifications,  and  the  matter  became 
a  subject  of  diplomatic  discussion  between 
this  country  and  (Colombia.  With  the  mer- 
its of  this  controversy  we  have  nothing  to 
do.  As  a  result,  a  submission  to  a  special 
commission,  as  it  was  termed,  was  agreed 
upon  and  signed.  The  essential  features  of 
the  agreement  were  that  the  company  bv 
the  second  article  surrendered  the  railroad, 
and  that  Colombia  agreed  to  pay  a  just  in- 
demnity, the  scope  of  which  will  be  con- 
sidered later,  and  which  was  to  be  deter- 
mined by  the  conunission.  The  oonunission 
consisted  of  three, —  one  appointed  on  Ik> 
half  of  Colombia^  one  on  b^aJf  of  the  com- 
pany and  the  third  by  agreement  between 
the  Secretary  of  State  of  this  country  and 
the  Colombian  Minister  at  Washington.  The 
commission,  spoken  of  in  the  agreement  in 
the  singular,  was  to  "  determine  the  proo^ 
dure  to  be  followed  in  the  exercise  of  the 
power  conferred  upon  it,  both  as  to  its  own 
acts  and  as  U>  the  proceedings  of  the  par^ 
ties."  In  pursuance  of  this  power,  it  re- 
solved that  all  decisions  should  be  by  ma* 
jority  vote.  Thereafter  the  case  was  tried, 
and  several  items  were  allowed  to  the  com- 
pany which  it  was  contended  by  the  repre- 
sentatives of  Colombia  were  not  within  ths 
scope  of  the  submission.  At  the  end  of  the 
trial,  when  hardly  anytiiing  remained  to  be 
done  except  to  sign  the  award,  the  qne»> 
tions  remaining"  open  concerning  only  mat- 
ters of  interest  which  have  been  disallowed, 
the  Colombian  commissioner  announced  his 
resignation  to  the  commission. 

The  agreement  gave  Colombia  thirty  days 
to  appoint  a  new  member,  and  on  its  failure 
the  Secretary  of  State  for  the  United  States 
and  the  Colombian  Minister  were  to  appoint 
him.  But  the  commission  was  allowed  only 
one  hundred  and  fifty  days  "  from  its  instal- 
lation," which  mieht  be  extended  sixty  days 
more  for  justifiable  grounds.  It  had  sat  two 
hundred  and  three  days  when  the  resignation 
was  announced.  Manifestlv  it  was  possible,« 
if  not  certain,  that  its  only  way  of  savingS 
t1ie«proceedings  from  coming  to  naught  was* 
to  ignore  the  communication  and  to  proceed 
to  the  award.  This  it  did.  ColonU>ia  by 
its  bill  and  argument  now  lays  hold  of  the 
resignation  of  its  commissioner  as  a  gpround 
for  declaring  the  award  void. 

Colombia  thus  is  put  in  the  position  of 
seeking  to  defeat  the  award  after  it  has 
received  the  railroad  in  controverBy  and 
while  it  is  undisputed  that  an  appreciaMt 
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part  of  the  eonsidemtioii  awarded  ought  to 
M  paid  to  the  company  under  the  terms  of 
the  submission.  It  is  fair  to  add  that  the 
bill  offers  to  pay  the  undisputed  sum,  but 
not  to  rescind  the  submission  and  return  the 
railroad.  We  shall  spend  little  argument 
upon  this  part  of  the  case.  Of  course,  it 
H'as  not  expected  that  a  commission  made 
up  as  this  was  would  be  unanimous.  The 
commission  was  dealt  with  as  a  unit,  as  a 
kind  of  court,  in  the  submission.  It  was 
constituted  after,  if  not  as  the  result  of, 
diplomatic  discussion  in  pursuance  of  a  pub- 
lic statute  of  Colombia.  It  was  to  decide 
between  a  sovereign  state  and  a  railroad, 
declared  by  a  law  of  Colombia  to  be  a  work 
of  public  utility.  In  short,  it  was  dealing 
witn  matters  of  public  concern.  It  had  it- 
self resolved,  under  the  powers  given  to  it 
in  the  agreement,  that  a  majority  vote 
diould  govern.  Obviously  that  was  the  only 
possible  way,  as  each  party  appointed  a  rep- 
resentative of  its  sioe.  We  are  satisfied 
that  an  award  by  a  majority  was  sufficient 
and  effective.  We  are  satisfied,  further, 
that  whatever  might  be  the  technical  nile 
for  three  arbitrators  dealing  with  a  private 
dispute,  neither  party  oould  defeat  the  op- 
eraaon  of  the  submission,  after  receiving  a 
large  amount  of  property  under  it,  by  with- 
drawing or  adoptinff  the  withdrawal  of  its 
nominee  when  the  discussions  were  dosed. 
See  Cooley  v.  O'Connor,  12  Wall.  391,  398, 
20  L.  ed.  446,  448;  Kingston  t.  Kincaid,  1 
Wash.  0.  a  448,  Fed.  Cais.  No.  7,821;  EtD 
parte  Rogers,  7  Cow.  526;  Co/rpenter  v. 
woody  1  Met  409;  Maynard  v.  Frederick,  7 
Cush.  247 ;  KunokU  v.  Kunckle,  1  Dall.  364, 
1  L.  ed.  178;  Cumberland  v.  North  Yar- 
mouth, 4  Me.  459,  468 ;  Qrihdley  v.  Barker, 
1  Bos.  &  P.  229,  236;  Balling  v.  Matohett, 
Willes  Rep.  215,  217.  In  private  matters 
the  courts  are  open  if  arbitration  fails,  but 
in  this  case  the  alternative  was  a  resort  to 
^  diplomatic  demands. 

M  We  pass  now  to  the  main  and  serious 
?  question  of  the  case,*  which  is,  whether  the 
Boope  of  the  submission  was  exceeded  b^  any 
of  the  items  of  the  awardi  The  subnussion 
was  in  Spanish  only,  and  there  is  a  dis- 
pute about  the  translation  of  the  most  im- 
portant worda  In  exchange  for  the  sur- 
render of  the  concession  and  the  railroad 
with  all  of  its  fixed  plant,  rolling  stock, 
obras,  etc.,  Colombia  is  to  pay  to  the  com- 
pany "a  just  indemnity  por  las  obras  y 
trahajos  (literally,  the  works  and  labors) 
which  the  company  may  have  executed  dur- 
ing the  time  in  which  the  undertaking  has 
been  in  its  charge,  and  for  the  rolling  stock," 
ete.  So,  in  the  following  article:  "The 
government  of  Colombia  and  the  company 
recognize  in  advance  as  just  and  sole  in- 
demnity a  sum  which  shall  equal  thai  which 
the  company  shall  prove  that  it  has  ex- 
pended en  los  trabajos  y  obras  ejeoutados 
por  ella  en  la  construcoion  de  la  etvpresada 
via  ferrea  y  en, los  materiales  rodantes,  her^ 
ramientas,  etc.,  etc.,  introducidos  eon  destine 
d  la  misma  via" 

It  is  argued  for  Colombia  that  the  un- 
translated words  limit  the  indemnity  to  the 


immediate  cost  on  the  ffitrand  of  the  works 
and  labors  executed  tbere.  On  the  other 
side,  it  is  argued,  especially  in  view  of  the 
previous  dealings,  that  indemnity  fen*  the 
total  cost  of  the  enterprise  was  intended. 
Our  opinion  falls  between  these  two  ex- 
ti^mes.  The  company,  to  be  sure,  was 
claiming  the  larger  amount,  but  Colombia 
had  asserted  a  forfeiture.  The  submission 
was  a  compromise,  and  presumably  the  com- 
pany meant  the  most  and  Colombia  the  iMst 
which  the  words  used  were  capable  of  mean- 
ing. The  only  fair  way  Is  to  take  the  Ian- 
giiage  in  its  natural  sense,  not  straining  it 
either  way.  In  article  5  it  is  contemplated, 
as  the  means  of  reaching  the  indenmity 
mentioned,  that  the  commission  shall  ap- 
praise obras,  trabafos,y  materiales  aforesaia ; 
that  it  shall  examine  the  books  and  accounts 
of  the  Cauca  Company  in  New  York;  and 
that  it  shall  inspect  on  the  ground  los  obras 
y  trabajos  of  the  railroad  and  the  rolling 
stock.  In  article  10  it  is  said  that  Colombia 
calculates  approximately  that  the  Cauca 
Company  has  disbursed  in  the  obra  of  the 
railroad  a  sum  of  $200,000  (somewhat  less 
than  the  cost  on  the  ground  as  agreed  be- 
fore the  commission),  while  the  company o 
considers  that  sum  as  much  below  the  justg 
price  of  the  obras  y  trabajos  por  ella'*ejtcu'^ 
tados.  And  the  sum  named  is  paid  on  ac^ 
count  in  advance  for  the  purpose  of  obtain- 
ing the  immediate  delivery  of  the  railway. 
Wnether  the  preliminary  negotiations  be 
considered  or  not,  it  seems  to  us  to  cany 
out  the  import  of  the  words  used  if  we  limit 
the  indemnity  to  expenditures  which  fairly 
could  be  found  to  have  contributed  in  a 
direct  way  to  the  result  on  the  surface  of  the 
earth,  but  extend  it  to  such  expenditures, 
even  when  they  took  place  at  a  distance.  If 
the  latter  were  not  included,  there  was  no 
sufficient  reason  for  a  conunission  meeting 
in  New  York. 

It  is  for  us  to  determine  the  scope  of  the 
commission,  whatever  may  have  been  its  own 
finding  with  regard  to  its  powers.  But  when 
its  powers  are  established  we  are  not  called 
upon  to  revise  any  finding  that  could  have 
been  made  without  going  beyond  the  line 
which  vre  lay  down.  On  this  footing,  sub- 
ject to  a  further  point  to  be  mentioned,  the 
salaries  of  executive  offioers  of  the  Colom- 
bian Construction  &  Improvement  Company 
($108,181.42),  the  traveling  expenses  of 
these  officers  ($29,386.30),  and  the  office  ex- 
penses of  the  New  York  office  ($21,727.58), 
properly  were  allowed,  so  far  as  appeara 
Although  the  facts  were  gone  into  with  su- 
perfluous detail,  it  cannot  be  said,  as  matter 
of  law,  that  those  items  might  not  have  been 
necessary  in  order  to  lay  the  tracks  upoc 
the  ground.  The  company  devoted  itself 
wholly  to  the  business  of  building  the  road. 
The  initial  expense  naturally  would  be  the 
greatest,  and  the  company's  contention  was 
that  but  for  Colombia  the  work  would  have 
been  done. 

It  is  said  that  the  last-named  company 
was  not  a  party  to  tlie  submission,  which  is 
true.  But,  as  we  have  said,  it  reasonably 
might  have  been  found  by  the  commission 
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that  H  was  aMignee  of  the  eontnet 
Cheny  and  Cauea  Omnpaaj,  bf  whiob 
Charjr  was  to  build  tha  road  and  to  reoeiTa 
the  Cauca  Company's  stock  and  bonds. 
Tlierefore  the  work  done  by  the  construction 
company  had  to  be  paid  for  by  the  Cauca 
Company,  and  the  result  of  its  work  wss 
the  railroad  which  the  company  surrendered. 
Under  sucn  eircmnstaxices  we  can  listen  to 
no  hair  splitting  as  to  whether  work  done 
upon  the  road  by  the  construction  company 
H  can  be  called  the  Cauca  Company's  ohroB  v 
^tnhajoM,    We  certainly  should  not  disturb 

•  a*finain^  by  the  commission  that  the  cost 
of  building,  by  whomsoever  incurred,  was 
part  of  the  Cauca  Company's  work. 

On  the  other  hand,  we  cannot  uphold  the 
award  of  $136,000,  for  cash  paid  for  pur- 
chase of  the  concession.  If,  as  would  seem, 
this  was  the  sum  which  the  construction 
compajiy  was  to  pay  Cherry  for  the  aasign- 
nent  of  the  Cauca  Company  contract,  it  re- 

2uires  a  layman's  superiority  to  form  in  the 
Dterest  of  substance  to  connect  this  with 
the  Cauca  Compaoy  at  all.  But,  assuming 
that  connection  established,  the  expense  is 
too  remote  from  cost  of  construction  to  be 
allowed  under  the  words  used  in  this  sub- 
mission. It  was  contemplated  by  the  con- 
cession that  it  mi|fht  come  to  the  haoids  of 
a  corporation  having  its  headquarters  else- 
where, and  the  expenses  which  we  have  al- 
lowed might  have  be^i  found  necessary,  if 
a  Virginia  or  New  York  corporation  were  to 
begin  the  construction  of  this  road  in  Colom- 
bia. But  the  purchase  of  the  right  to  do 
the  job  was  an  accident.  The  cost  of  it 
would  not  have  been  incurred,  so  far  as  ap- 
pears, if  the  concession  had  been  made  to 
the  company  direct.  Therefore  it  is  not  to 
be  paid  for  unless  we  adopt  the  view  that 
the  company  is  to  be  made  whole  for  all 
that  it  paid  in  connection  with  the  enter- 
prise, rather  than  for  what  it  paid  to  get 
the  tracks  laid,  assuming  that  it  had  the 
right  to  lay  them.  As  we  have  said,  we 
a£>pt  the  latter  view.  We  think  it  un- 
likely and  not  within  the  dear  meaning  of 
the  words  that  the  government  undertook  to 
pay  an  additional  sum  because  its  own  con- 
cession had  changed  hands. 

It  is  much  more  obvious  that  the  submis- 
sion did  not  warrant  charging  Colombia 
with  an  extra  sum  of  $29,200,  voted  by  the 
construction  company  to  its  officers  for  serv- 
ices in  securing  toe  agreement  of  submission. 
We  have  indicated  our  reasons  sufficiently 
above. 

The  award  was  for  a  single  sum,  which 
the  report  of  the  proceedings  of  the  com- 
mission shows  to  have  been  made  up  of 
items,  some  of  which  we  have  considered. 
These  items  were  discussed  by  the  courts 
below,  seemingly  at  the  instance  of  Colom- 
bia, and  witliout  objection  on  the  part  of 
the  company,  and  some  of  them  were  disal- 
41  lowed  without  appeal.  If  they  are  open  to 
S  consideration  they  sbow  that  the  award  was 

*  made  up  of  several* items,  some  of  which 
may  be  aisallowed  without  affecting  the  rest. 
II  they  should  not  be  considered,  the  only 
course  would  seem  to  be  to  presume  that 


the  eofmmissfoii  fdllowed  its  antlunitj,  and 
to  mstain  the  award  for  the  whole  orij^nal 
amount.  Certainly  they  could  not  be  given 
a  partial  consideration  and  be  taken  ac- 
count of  so  far  as  to  invalidate  the  award, 
and  yet  be  denied  ezaminQJtion  on  the  fur- 
ther question  whether  they  could  not  be 
stricken  out  without  affeoUng  the  residue 
of  the  award. 

In  addition  to  the  oral  argomentt,  we  haw 
considered  everv  detail  St  the  elaborate 
briefs  submitted  and  the  record,  but  have 
not  thought  it  necessary  to  mention  many 
of  those  details,  or  to  protract  our  jnde- 
ment  to  an  equal  length.  The  amount  al- 
lowed by  tlie  circuit  court  of  appeals  is  re- 
duced as  stated  by  $164,200,  but  in  oar 
opinion  the  following  items  must  standt 

Agreed  coat  of  work  on  the 

ffround  and  rolling  stock  . .  $233,909  14 

Salaries  of  executive  officers. .  108,181  iS 

Traveling  expenses  of  officers. .  29,385  88 
Expenses  and  incidentals  New 

York  office 21,727  68 

$393,204  02 
Deduct  paid  on  account. .      200,000  00 

Amount  of  award  193,204  09 

Decree  reverted,  and  cause  remanded  to 
the  Circuit  Court  with  directions  to  enter 
a  decree  confirming  the  award  for  and  op 
to  the  sum  of  $193,204.02. 

(190  U.  S.  147) 
MUTUAL  RESERVE  FUND  UFB  ASSO- 
CIATION, Appf., 
p. 
JAMES  S.  PHELPS  and  Fidelity  Trust  k 
Safety  Vault  Company. 

Service  of  proeeea  on  foreign  eorporation-^ 
aeroice  on  state  officer  after  oanoelaium 
of  license — Federal  courts — enjoining  pro* 
oeedings  in  state  eourts, 

1.  The  cancelatlen,  bj  the  Insurance  commit 
sioner  of  Eentod^,  of  tbe  license  to  do  busi* 
nep^  in  that  state,  granted  to  an  ineurance 
companj  whicb  had  consented,  porsoant  to 
Kj,  Stat.  1899,  f  681,  that  service  of  process 
upon  such  commlssloaer  in  any  action 
brought  In  the  state  shoold  be  a  valid  aervioe 
npou  the  company,  does  not  render  such  serr- 
Ice  Insofflclent  to  bring  that  company  Into  a 
court  of  the  state  as  a  party  defendant  to  a 
suit  brought  by  a  dtlsen  of  such,  state  upon 
a  cauae  of  action  which  arose  out  of  tninsao- 
tlons  between  the  parties  while  the  insurance 
company  was  carrying  on  bnsiness  In  Ken- 
tucky under  the  license. 

2.  A  Federal  court  is  without  jurisdiction  to 
enjoin  proceedings  In  a  state  court  sought  to 
be  remoTOd  to  the  Federal  court,  where  such 
proceedings  are  not  remorable  because  re- 
garded by  the  state  court  merely  as  supple- 
mentary in  character  and  as  a  mere  continua- 
tion of  an  action  already  passed  into  Judg> 
ment,  and  In  aid  of  the  execution  of  suck 
judgment. 

[Na263.] 
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JLtgu^  April  thrr,19M,    Decided  May  18, 

1909. 

APPEAL  from  tbe  United  States  Cireait 
Court  of  Appeals  for  the  Sixth  Circuit 
to  revievr  a  decree  which  reversed  a  decree  of 
the  Circuit  Court  for  the  District  of  Ken- 
tucky enjoininff  further  proceedings  in  a 
etate  court,  and  remanded  the  cause,  ^ith 
directions  to  dismiss  the  bilL    Affirmed. 

See  same  ease  below,  50  C.  C.  A.  339,  112 
Fed.  463. 

J     Statement  by  Mr.  Justice  Brewers 

•  *  Section  631,  Kentucky  Statutes  1899 
(Laws  1893,  chap.  171,  S  94),  reads  as  fol- 
lows: 

"  Sec.  631.  Before  authority  is  granted  to 
any  foreign  insurance  company  to  do  busi- 
ness in  this  state,  it  must  file  with  the  com- 
missioner a  resolution  adopted  by  its  board 
of  directors  consenting  that  service  of  proc- 
ess upon  any  agent  of  such  company  in  this 
•tate,  or  upon  the  commissioner  of  insurance 
of  this  state,  in  any  action  brought  or  pend- 
ing in  this  state,  shall  be  a  valid  service 
upon  said  company ;  and  if  process  is  served 
upon  the  commissioner  it  shall  be  his  duty 
to  at  once  send  it  by  mail,  addressed  to  the 
company  at  its  principal  office;  and  if  any 
company  shall,  without  the  consent  of  the 
other  party  to  any  suit  or  proceeding 
brought  by  or  against  it  in  any  court  of  this 
state,  remove  said  suit  or  proceeding  to  any 
Federal  court,  or  shall  institute  any  suit  or 
proceeding  against  any  citizen  of  this  state 
in  any  Federal  courts  it  shall  be  the  duty 
of  the  conunissioner  to  forthwith  revoke  all 
authority  to  such  company  and  its  as^nts  to 
do  business  in  this  state,  and  to  publish  such 
revocation  in  some  newspaper  of  general  cir- 
oulation  published  in  the  state." 

On  May  10,  1893,  the  appellant,  the  Mu- 
tual Reserve  Fund  Life  Association,  herein- 
after called  the  association,  acting  under 
•aid  section,  by  resolution  of  ita  board  of 
directors,  consented  that  the  insurance  com- 
missioner of  Kentucky  should  be  authori7ed 
to  receive  service  of  process  in  any  action 
brought  or  pending  in  Kentudcy,  and  also 
that  like  valid  service  of  process  might  be 
made  upon  every  agent  then  or  thereafter 
•oting  for  it  in  Kentucky. 

On  October  10,  1899,  the  Insurance  com- 
missioner canceled  the  license  which  had 
Uieretofore  been  issued  to  the  association, 
and  gave  it  notice  that  from  and  after  that 
date  all  authority  granted  by  his  depart- 
ment to  it,  and  all  licenses  Issued  to  the 
agents  of  the  association  to  do  business  in 
the  state  of  Kentucky,  were  revoked.  And 
from  and  after  that  date  the  association  had 
no  agent  or  agents  in  the  state  of  Kentucky 
and  did  no  new  business  whatever  in  the 
state,  but  at  one  time,  for  the  convenience 
of  the  holders  of  certificates  residing  in  Jef- 
ferson county,  permitted  them  to  remit  dues 
o  and  assessments  through  the  Western  Bank, 
S  located  in  the  city  of  Louisville. 

•  •On  February  28,  1900,  James  S.  Phelps 
eommenced  an  action  in  the  circuit  court  of 
Jefferson  county,  Kentucky,  against  tbe  a»- 


sodation,  alleging  that  on  JuIt  8,  1885,  he 
had  made  applicatioa  for  membership  in  it, 
and  that  on  July  16,  1885,  his  application 
had  been  approved  and  certificate  of  policy 
of  insurance  issued  to  him.  Breaches  of  the 
agreement  on  the  part  of  the  defendant  were 
alleged,  and  a  judgment  asked  for  $1,994.20. 
A  summons  was  issued  and  served  on  the  in- 
surance commissioner,  and  an  aUaa  sum- 
mons was  also  issued  and  served  upon  Ben 
Frese,  as  the  managing  agent  and  chief  of- 
ficer and  agent  of  the  association  in  .Telfer- 
son  county.  The  defendant  appeared  spe- 
cially and  moved  to  quash  the  service  on 
each  summons.  The  motion  was  heard  on 
affidavits,  and  overruled.  The  defendant 
taking  no  further  action,  judgment  was  ren- 
dered on  May  19, 1000,  in  favor  of  the  plain- 
tiff and  against  it  for  $1,994  with  interest 
On  August  4,  1900,  the  plaintiff  filed  so 
amended  and  supplemental  petition,  in 
which  he  alleged  the  filing  of  the  original 
petition,  the  judgment,  the  issue  of  execu- 
tion, a  return  of  nulla  Ixma;  that  the  de- 
fendant had  a  large  number  of  policy  hold- 
ers in  the  state  who  at  stated  times  and 
regular  intervals  became  indebted  to  it  for 
premiums  and  assessments  upon  its  policies 
of  insurance,  and  prayed  for  a  general  at- 
tachment, or  in  lieu  thereof  the  appoint* 
ment  of  a  receiver  to  take  charge  of  the  busi- 
ness and  property  of  the  defendant  in  Ken- 
tucky, and  that  all  revenues  and  income  ao- 
cruing  to  it  from  policy  holders  and  other 
debtors  be  ordered  paid  to  the  receiver. 
Upon  the  filing  of  this  amended  and  supple- 
mental petition  the  court  appointed  the  Fi- 
delity Trust  &  Safety  Vault  Company,  the 
other  appellee,  hereinafter  called  the  com- 

ny,  a  receiver  of  all  the  property  of  the 
mdant  in  Kentucky,  directed  it  to  re- 
ceive and  collect  all  moneys  and  debts  now 
owing  or  hereafter  to  accrue  to  the  said  de- 
fendant, and  ordered  all  debtors  of  the  asso- 
ciation to  pay  to  the  receiver  all  premiums 
and  assessments  whieh  might  become  due  or 
owing  to  it;  such  receivership  to  contimia 
until  the  judgment  of  the  plaintiff  and  all 
costs  and  expenses  had  been  paid,  and  then 
to  terminate.  The  company  qualified  as 
such  receiver,  and  save  notice  to  the  policy  o 
holders  of  the  defendant  J} 

*0n  August  22,  1900,  the  association  ap-* 
ptfied  by  petition  and  bond  for  a  removal  of 
the  case  to  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky,  which 
application  was  denied.  It  does  not  appear 
that  any  copy  of  the  record  was  filed  in  the 
Federal  court  But  it  commenced  this  suit 
in  that  court  against  Phelps  (the  judgment 
creditor)  and  the  company,  to  enjoin  them 
from  further  proceeding  under  the  order 
made  by  the  state  court.  The  court  issued 
an  injunction,  as  prayed  for.  103  Fed.  615. 
On  February  2,  1901,  the  defendants  moved 
to  dissolve  the  injunction,  which  motion  was 
overruled  and  an  appeal  taken  to  the  United 
States  circuit  court  of  appeals  for  tlie  sixth 
circuit.  By  that  court  tne  decision  of  tlie 
circuit  court  was  reversed  February  4,  1902 
(50  C.  C.  A.  339,  112  Fed.  453),  and  the 
case   remanded  with  directions  to  J  »*■«»•■ 
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the  bill  of  complaint.    From  such  decree  the 
aflsodation  appealed  to  this  court. 

Messrs.  William  D.  Omtlirie,  EdmnAd 
F*  Trabiie»  Charge  Bwmham,  Jr.,  and  Seic- 
eU  T.  Tyng  for  appellant. 

Messrs,  Benjamin  F.  WashLer,  Freder- 
ick Foroht,  W.  H.  Field,  and  Norton  L.  Gold- 
tmith  for  appellees. 

10 

«    *  Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Many  questions  were  elaborately  discussed 
by  counsel  both  orally  and  in  brief,  but  we 
are  of  the  opinion  thai  the  decisions  of  two 
g  or  three  will  dispose  of  the  case.  First,  the 
^service  of  summons  on  the  insurance  com- 
*  missioner  was  sufficient  to  bring  *the  asso- 
ciation into  the  state  court  as  parvy  defend- 
ant. It  was  stipulated  between  the  parties 
that  the  outstanding  policies  existing  be- 
tween the  association  and  citizens  of  Ken- 
tucky were  continued  in  force  after  the 
action  of  the  insurance  conmiissioner  on 
October  10,  1800,  and  that  on  said  poli- 
<des  the  association  had  collected  and 
was  collecting  dues,  premiums,  and  as- 
sessments. It  was,  therefore,  doinff  busi- 
ness within  the  state.  Connecticut  Mut.  L. 
Ins.  Co.  y.  Bpratley,  172  U.  8.  602,  43  L. 
ed.  500,  10  Sup.  Ot  Rep.  806.  The  plaintiff 
was  a  citizen  of  Kentucky,  and  the  cause  of 
action  arose  out  of  transactions  had  between 
the  plaintiff  and  defendant  while  the  latter 
was  carrying  on  business  in  the  state  of 
Kmtucky  under  license  from  the  state. 
Under  those  circumstances  the  authority  of 
the  insurance  commissioner  to  receive  sum- 
mons in  behalf  of  the  association  was  suffi- 
cient. Such  was  the  ruling  of  the  court  of 
appeals  of  Kentucky.  Home  Ben,  Boo.  v. 
Muehl,  22  Ky.  L.  Rep.  1378,  60  S.  W.  620. 
In  that  case  the  society  while  doing  busi- 
ness in  the  state  issued  the  policy  sued  on, 
but  in  April,  1804,  before  the  action  was 
brought,  ceased  to  do  business  and  with- 
draw all  of  its  agents.  Service  on  the  com- 
missioner was  held  good.  The  court,  in  its 
opinion,  after  referring  to  the  statute  of 
1870  and  the  change  made  by  S  631,  under 
which  this  service  was  made,  said  (p.  1379, 
S.  W.  p.  621): 

''  It  is  sufficient  to  say  that  the  ageni^ 
created  by  the  act  of  1803  is,  in  its  terms, 
broader  than  that  created  by  the  act  of  1870. 
The  words  of  the  later  statute  express  no 
limitation.  Whatever  limitation  shall  be  ap- 
plied to  it  must  be  by  implication.  And 
when  we  consider  the  purnose  of  the  act  it 
becomes  clear  that  it  would  be  frustrated  by 
the  construction  contended  for.  There  is  no 
need  of  the  right  to  serve  process  upon  the 
insurance  commissioner  so  long  as  the  com- 
pany has  agents  in  the  state,  and  we  think 
the  purpose  of  the  section  was  to  provide  a 
means  of  obtaining  service  of  process  upon 
foreign  companies  whidi  no  longer  had 
agents  in  the  state  upon  whom  process  might 
be  served  in  suits  upon  contracts  made  in 
this  state,  whatever  may  be  held  as  to  suits 
upon  contracts  entered  into  elsewhere."  See 


also  Germamkt  Ins.  Co.  v.  Ashhy,  23  Ky.  L.aD 
Rep.  1664,  66  S.  W.  611.  S 

*  Such  decision  of  the  highest  court  of  Ken-* 
tucky,  construing  one  of  its  own  statutes, 
if  not  controlling  upon  this  court,  is  very 
persuasive,  and  it  certainly  is  controlling 
unless  it  be  held  to  be  merely  an  interpre- 
tation of  a  contract  created  by  the  statute. 
As  an  original  question,  and  independently 
of  any  expression  on  the  part  of  the  court 
of  appeals,  we  are  of  the  opinion  that  such 
is  the  true  construction.  This  and  other 
kindred  statutes  enacted  in  various  states  in- 
dicate the  purpose  of  the  state  that  forei^ 
corporations  engaging  in  business  witlun  its 
limits  shall  submit  to  controversies  grow- 
ing out  of  that  business  to  its  courts,  and 
not  compel  a  citizen  bavins  such  a  contro- 
versy to  seek  the  state  in  which  the  corpora- 
tion has  its  home  for  the  purpose  of  eziforc- 
ing  his  claims.  Many  of  tnose  statutes  sim- 
ply provided  that  the  foreign  corporation 
should  name  some  person  or  persons  upon 
whom  service  of  process  could  be  made.  The 
insufficiency  of  such  provision  is  evident^  for 
the  death  or  removal  of  the  agent  from  the 
state  leaves  the  corporation  without  ainr 
person  upon  whom  process  can  be  served. 
In  order  to  remedy  this  defect  some  states, 
Kentucky  among  the  number,  have  passed 
statutes,  like  the  one  before  us,  provicUng 
that  the  corporation  shall  consent  that  serv- 
ice may  be  made  upon  a  permanent  official 
of  the  state,  so  that  the  death,  removal,  or 
change  of  officer  will  not  put  the  corporation 
beyond  the  reach  of  the  process  of  the  courts. 
It  would  obviously  thwart  this  purpose  U 
this  association,  having  made,  as  the  testi- 
mony shows  it  had  made,  a  multitude  of  con* 
tracts  with  citizens  of  Kentucky,  should  be 
enabled,  by  simply  withdrawing  the  author- 
ity it  had  given  to  the  insurance  commis- 
sioner, to  compel  all  these  parties  to  seek 
the  courts  of  New  York  for  the  enforcement 
of  their  claims.  It  is  true  in  this  case  the 
association  did  not  voluntarily  withdraw 
ftrom  the  state,  but  was  in  effect  by  i;he  state 
prevented  from  engaging  in  any  new  btisi- 
ness.  Why  this  was  done  is  not  shown.  It 
must  be  presumed  to  have  been  for  some 
good  and  sufficient  reason,  and  it  would  be 
a  harsh  construction  of  the  statute  that>  be- 
cause the  state  had  been  constrained  to  com- 
pel the  association  to  desist  from  engaffing 
in  any  further  business,  it  also  deprived  ilig 
citizens  who  had  dealt  with  the  associationH 
of*  the  right  to  obtain  relief  in  its  courts.* 
W«  conclude  therefore,  that  the  service  of 
summons  on  the  insurance  commissioner 
was  sufficient  to  bring  the  association  into 
the  state  court,  and,  there  being  nothing  else 
to  impeach  the  judgment,  it  must  be  consid^ 
ered  as  valid. 

Again,  the  proceeding  for  the  appointiuent 
of  a  receiver  was  not  a  new  and  independent 
suit.  It  was  not  in  the  strictest  sense  of  the 
term  a  creditor's  bill.  It  did  not  purport  to 
be  for  the  benefit  of  all  creditors,  but  sim- 
ply a  proceeding  to  enable  the  plaintiff  in 
the  judgment  to  obtain  satisfaction  thereof, 
satisfaction  by  execution  at  law  having  been 
shown   to   be   impossible   by   the   return   of 
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miulla  bona.  It  it  whtJt  is  known  as  a  rap- 
plementary  proceeding.  It  is  a  proceeding 
known  to  the  jurisprudence  of  many  states, 
and  one  whose  validity  in  those  statea  has 
been  recognized  by  this  court.  Williama  v. 
mu,  19  How.  246,  15  L.  ed.  570;  Atlaniie 
d  P.  B.  Co.  V.  Hopkins,  94  U.  S.  11,  24  L.  ed. 
48;  Ew  parte  Boyd,  105  U.  S.  647,  26  L.  ed. 
1200;  Canal  d  C.  Streets  R,  Co,  v.  Hart,  114 
U.  S.  654,  29  L.  ed.  226,  5  Sup.  Ct.  Rep. 
1127.  It  is  recognized  in  some  cases  in  Ken- 
tudcy.  Well  v.  Deposit  Bank,  18  Ky.  L.  Rep. 
156,  86  S.  W.  625;  Oaldtoell  v.  Deposit  Bank, 
22  Ky.  L.  Rep.  684,  58  S.  W.  589.  This  pro- 
ceeding was  treated  by  the  state  court  as 
one  merely  supplemental  in  its  character. 
It  was  initiated  by  the  filing  of  an  amended 
and  supplementary  petition.  It  waa  a  mere 
eontinuation  of  the  action  already  passed 
into  judffment,  and  in  aid  of  the  execution 
of  such  Judgment.  As  such  it  was  not  sub- 
ject to  removal  to  the  Federal  court,  the 
time  therefor  prescribed  by  the  atatute  hav- 
ing parsed.  24  SUt  at  L.  662,  chap.  373, 
U.  S.  Oomp.  Stat.  1901,  p.  607;  Martin  ▼. 
Baltimore  d  0.  R.  Co.  151  U.  S.  673-684, 
sub  nom,  Gerling  v.  Baltimore  d  O.  R,  Co. 
38  L.  ed.  311,  315,  14  Sup.  Ct  Rep.  533. 
Being  a  mere  continuation  of  the  action  at 
law,  and  not  removable  to  the  Federal  court, 
the  latter  had  no  jurisdiction  to  enjoin  the 
proceedings  under  it.  It  is  oontended  that 
each  a  supplementary  proceeding  is  not  war- 
ranted by  the  lawa  of  Kentucky ;  that  there 
is  no  statute  of  that  state  justifying  it.  But 
it  has  been  sanctioned  by  the  judgment  of 
the  court  in  which  the  proceeding  was  had, 
and  cannot  be  treated  by  the  Federal  courts 
as  unauthorized.  Laing  v.  Rigney,  160  U.  8. 
531,  40  L.  ed.  525,  16  Sup.  Ct.  Rep.  366. 
See  also  LeadvUle  Coal  Co.  v.  McCreery,  141 
o  U.  S.  475,  478,  35  L.  ed.  824,  826,  12  Sup. 
•  Ct.  Rep.  28.  If  not  warranted  by  the  law  of 
?ttie  state  relief  must  be  sought  by  •review 
in  the  appellate  court  of  the  state,  and  not 
by  collateral  attack  in  the  Federal  court. 
For  these  reasons  we  think  the  decision  of 
the  Court  of  Appeals  of  the  Biwth  Oirouit 
foot  right,  and  it  is  affirmed. 
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17. 

J.  W.  SCRUGGS,  Trustee  in  Bankruptcy  of 
the  Langstaff  Hardware  Company. 

Bankruptcy — preferred  claims — eharge  for 
preparing  general  assignment — services 
tendered  assignee, 

1.  A  general  deed  of  assignment  la  so  far 
avoided  by  an  adjudication  in  bankruptcy 
against  the  assignor  on  a  petition  filed  within 
tour  months  after  the  making  of  the  assign- 
ment as  to  defeat  the  right  of  any  dalm 
against  the  bankrupt's  estate  to  the  prefer- 
ence given  by  such  deed. 

1.  A  charge  for  the  preparation  of  a  general 
deed  of  assignment  which  Is  avoided  by  an  ad- 
judication In  bankruptcy  against  the  assignor 
en  a  petition  filed  within  four  months  after 
the  making  of  the  assignment  may  be  proved 


as  an  unsecured  claim  against  the  benkmpt's 

estate. 
8.  An  assignee  In  a  general  deed  of  aeslgnment 
which  has  been  avoided  by  an  adjudication  In 
bankruptcy  against  his  assignor  on  a  petition 
filed  within  four  months  afto*  the  making  of 
the  assignment  has  a  lien  on  the  bankm^s 
estate  for  the  sums  paid  by  him  for  such  serv- 
ices rendered  to  him  prior  to  such  adjudica- 
tion as  were  beneficial  to  the  estate. 

4.  aalms  for  services  rendered  to  the  aoidgnee 
In  a  general  deed  of  assignment  prior  to  an 
adjudication  In  bankruptcy  against  the  as- 
signor on  a  petition  filed  within  four  months 
after  the  making  of  the  assignment  are  pre- 
ferred claims  against  the  bankrupt's  estate  to 
the  same  extent  as  if  the  assignee  had  paid 
the  claims. 

5.  A  claim  for  legal  services  rendered  to  the  as- 
signee In  a  general  deed  of  assignment  In  un- 
successfully resisting  an  adjudication  of  bank- 
ruptcy against  his  assignor  on  a  petition  filed 
within  four  months  after  the  making  of  the 
assignment  is  not  provable  against  the  bank- 
rupt's estate. 

[No.  272.] 

Bubmitted  AprU  24*  i^OS.    Decided  May  2B» 
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N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  lor  the 
Sixth  Circuit  presenting  questions  as  to  the 
allowance  of  daims  for  servioea  rendered  a 
bankrupt  in  preparing  a  general  deed  of  a»> 
signment,  and  for  services  rendered  the  aa- 
signee  prior  to  the  adjudication  in  bankrupt- 
cy.  Answered  in  the  negative  except  that, 
so  far  as  the  assignee  would  be  allowed  for 
the  payment  of  such  claims,  they  may  be 
preferred  in  the  right  of  the  assignee,  and 
that  the  charge  for  the  preparation  of  the 
deed  may  be  proved  as  an  unsecured  claiiB. 

The  facta  are  stated  in  the  opinion. 

Messrs,  William  M.  Randolph,  Waa- 
aell  RaadolplL,  and  George  Randolph  tor 
appellants. 

No  counsel  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinkm 
of  the  court: 

The  certificate  in  this  oaae  is  aa  foliowa: 

"  This  is  an  appeal  from  the  district  oonrtj 
for  the  western  district  of  Tennessee,  ritti^gS 
as  a   court  of  bankruptcy/ disallowing  a* 
claim  filed  by  the  appellants  sjgainst  the 
bankrupt  estate,  ezoeeiding  $500  in  amount. 
From  the  transcript  of  the  record  it  ap- 
pears: 

**  (1.)  That  the  Langstaff  Hardware  Com- 
pany is  a  mercantile  corporation,  organized 
under  the  general  law  of  Tennessee,  provid- 
ing for  the  organization  of  aoch  corpora- 
tions, which  was  engaged  in  carrying  on  a 
general  hardware  business  at  Memphis,  in 
the  western  district  of  Tennessee. 

"  (2.)  Being  embarrassed,  it,  on  the  13th 
day  of  August,  1900,  made  a  general  desd 
of  assignment,  under  the  fleneral-aasigii- 
ment  law  of  Tennessee,  by  which  it  conveyed 
to  one  C.  W.  Qriffith,  aa  assignee,  all  ita  eor- 
porate  property  of  every  kind,  for  the  equal 
benefit  of  all  its  creditora.     The  aasignee 
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Moepted  tilt  initt  and  oiialifled  by  eseont« 
log  bond  and  taking  tLe  oath  preaeribed 
by  the  Tennessee  statute,  and  entered  into 
possession  of  all  the  aseijped  estate.  This 
deed  of  assignment  pnynded  that  the  as- 
signee should  pay  *  reasonable  couns^  and 
attorneys'  fees  for  preparing  this  deed  and 
for  advioe  and  service  to  be  furnished  and 
rendered  him  in  the  course  of  the  adminis- 
tration of  the  trust  herebv  created.'  Within 
four  months  after  this  deed  of  assigmnent 
the  Langstaff  Hardware  Company,  upon  a 
petition  by  its  creditora,  was  adjudicated  a 
bankrupt,  and  this  deed  set  aside  as  in  con- 
travention of  the  bankrupt  law.  A  trustee 
was  duly  chosen,  who  has  taken  possession 
of  the  assigned  assets  of  the  bankrupt. 

"  (3.)  The  appellants  filed  a  claim  against 
the  bankrupt  estate  for  professional  serv- 
ices rendered  the  bankrupt  in  preparing  the 
said  deed  of  general  assignment,  and  the  as- 
signee thereunder  in  advising  and  counsel- 
ing him  in  respect  of  his  duties,  and  in  de- 
fending a  suit  brought  to  wind  up  the  cor- 
poration in  a  state  diancery  court,  and  for 
services  rendered  the  assignee  in  resisting 
the  adjudication  of  bankruptcy. 

**  The  items  of  this  claim  were  as  follows  t 

(a.)  For  services  rendered  the  cor- 
poration in  preparing  the 

general  assignment $600  00 

(ft.)  For  general  aavice  and  coun- 
sel to  the  assignee  in  re- 
gspect  to  the  duties  of  his 
trust 260  00 

•  (e.)  For  legal  services  in  defense 

of  a  suit  brought  in  a  state 
court  wherein  it  was  sought 
to  have  the  corporation 
wound  up  as  an  insolvent 
corporation,  and  its  assets 
distributed  under  the  or- 
ders   and    decrees   of    the 

court 100  00 

(d.)  For  services  rendered  by  em- 
plojrment  of  the  assignee  in 
resisting  an  adjudication  of 
bankruptcy  against  th« 
Langstaff  Hardware  Com- 
pany       300  00 

"The  appellants  asserted  and  claimed 
that  each  of  said  items  constituted  a  prior 
charge  upon  the  assets,  and  asked  to  nave 
same  paid  by  the  trustee  in  preferenoe  to 

•  the  unsecured  creditors.  The  trustee  and 
certain  creditora  excepted  to  each  item  of 
this  accoimt. 

''The  referee,  upon  the  evidence,  found 
and  certified  that  the  services  had  been 
Tendered  as  claimed,  and  were  reasonably 
worth  the  amount  claimed,  but  that  the 
same  did  not  constitute  expenses  allowable 
as  a  preference,  and  were  not  otherwise  a 
lien.  He  allowed  the  item  of  $500.00  as  an 
unsecured  claim  a^iinst  tl.e  bankrupt,  but 
disallowed  the  other  items  as  not  being 
debts  of  the  bankrupt.  His  order  was  duly 
excepted  to  and  the  questions  certified  to 
the  court  in  due  form.  The  district  judge 
aostained  the  referee  so  far  as  he  held  the 


claim  to  be  non-prefereniisl  and  adjudged 

that  none  of  the  items  constituted  a  debt, 
provable  for  any  purpose  against  the  bank- 
rupt estate.  From  this  judgment  the  ap- 
pellants have  appealed  and  assigned  error. 

''  Upon  this  state  of  facts  this  court  de- 
sires the  instruction  of  the  Supreme  Court, 
that  it  may  properly  decide  the  questions 
of  law  thus  arising: 

"  (1)  Is  a  daim  for  professional  services 
rendered  to  a  bankrupt  corporation  in  the 
preparation  of  a  general  assignment,  valid 
un<£er  the  law  of  Tennessee,  entitled  to  be 
paid  as  a  preferential  claim  out  of  the  es- 
tate of  the  corporation  in  the  hands  of  a 
trustee  in  bankruptcy,  when  the  corporation^ 
was  adjudicated  an  involuntary  bankrupt » 
witliin  four  mcmths  after  the^msking  of  the* 
assignment,  and  the  assigniaent  set  aside 
as  in  contravention  of  the  bajikrupt  law? 

**  (2)  Is  a  claim  for  professional  advice 
and  legal  services  rendered  such  an  assignee, 
prior  to  an  adjudication  of  bankruptcy 
against  the  assignor,  the  assignment  pro- 
viding that  the  costs  and  expenses  of  admin- 
istering the  trust  should  be  first  paid,  en- 
titled to  be  proved  as  a  preferential  claim 
against  the  bankrupt  estate  T 

"  (3)  Is  a  claim  against  such  an  assignee 
for  legal  services  rendered  at  hia  employ- 
ment in  resisting  an  adjudication  of  invM- 
untary  bankruptey  against  the  assignor  al- 
lowable as  a  preferential  claim,  when  the 
necessary  effect  of  the  adjudication  would 
be  to  set  aside  the  assignment  under  whloli 
the  assignee  was  acting  T 

"  (4)  If  not  entitled  to  be  allowed  as  pref- 
erential claims,  may  either  of  the  items  de- 
scribed in  the  foregoing  questions  be  proved 
as  unsecured  debts  of  the  bankrupt  corpo- 
ration T" 

It  is  admitted  that  a  general  assignment 
for  the  benefit  of  creditore,  made  within 
four  months  from  the  filing  of  a  petition  in 
bankrupt<7,  is  void  as  a^jainst  the  trustee 
in  bankruptcy,  so  far  as  it  interferes  with 
his  administering  the  property  assiffned. 
This  could  not  be  denied.  George  M,  Weti 
Co.  V.  Lea  Bros.  174  U.  S.  690,  696,  43  L. 
ed.  1098,  1099,  19  Sup.  Ot  Rep.  836;  BoeM 
V.  King,  108  U.  S.  379,  886,  27  L.  ed.  760, 
702,  2  Sup.  Ct.  Rep.  766;  Bryan  v.  Bern- 
heitner,  181  U.  8.  188,  46  L.  ed.  814,  21 
Sup.  Ct.  Rep.  667.  It  hardly  is  necessary 
to  di8cu<}8  whether  such  an  assignment 
should  be  held  to  be  embraced  in  uie  ex- 
press avoidance  of  conveyances  made  with 
intent  to  hinder,  delay,  or  defraud  creditors 
in  S  67e,  of  the  bankruptcy  law.  (30  Stat, 
at  L.  Q66,  chap.  641,  U.  &  Comp.  Stat  1901, 
p.  3449.)  It  is  possible  to  say  that  con- 
structively a  genral  assignment  falls  under 
that  description.  Re  Gutwillig,  90  Fed.  476, 
34  C.  C.  A.  377,  63  U.  S.  App.  191,  92  Fed. 
337 ;  Davie  v.  Bohle,  34  C.  C.  A.  372,  92  Fed. 
325.  One  ground  for  such  a  construction 
would  be  that  making  the  assignment  is  de- 
clared an  act  of  bankruptcy  by  }  3.  As  it 
.could  not  have  been  intended  that  the  very 
conveyance  which  warranted  putting  tha 
grantor  into  bankruptcy  should  withdraw 
all  h»  property  from  distribution  tbare^  H 
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•eenis  tnfBdent  to  rely  upon  the  neoeasarily 

implied  effect  of  S3.    At  ell  events,  if  8u<ji 

I,  %  eonveyance  be  called  eosietnictiyely  fraud- 

g  ulent,  it  i^ould  be  severe  to  deduce  oonse- 

•  quences  afl*to  the  validity  of  the  appellants' 
claim  from  that  circumstance  alone. 

The  assignment  was  not  illegal.  It  was 
permitted  by  the  law  of  the  state,  and  can- 
not be  taken  to  have  been  prohibited  by  the 
bankruptcy  law  absolutely  in  every  event, 
whether  proceedings  were  instituted  or  not^ 
Re  Sievers,  01  Fed.  366;  Re  Romanow,  92 
Fed.  510.  It  had  no  general  fraudulent  in- 
tent. It  was  voidable  only  in  case  bank- 
ruptcy proceedings  should  be  begun.  At  the 
time  when  it  was  made  the  institution  of 
such  proceedings  was  uncertain.  It  seems 
to  us  that  it  would  be  a  hard  and  subtle 
construction  to  say,  as  seems  to  have  been 
thought  in  Bartlett  v.  Bramhall,  3  Gray, 
257,  260,  that  when  they  were  instituted 
tliey  not  only  avoided  the  asaagnment,  but 
made  it  illegal  bv  relation  back  to  its  date, 
when,  if  they  had  not  been  started,  it  would 
have  remained  perfectly  good.  No  doubt  tlie 
corporation  had  notice  of  the  bankruptcy 
law,  but  it  could  not  go  into  bankrupt<^  by 
voluntary  petition,  and  there  is  no  objec- 
tion to  a  debtor's  distributing  his  property 
equally  among  his  creditors  of  his  own  mo- 
tion, it  bankruptcy  proceedings  do  not  in- 
tervene. The  view  we  take  is  that  which 
has  been  taken  by  state  decisions  with  ref- 
erence to  similar  questions  raised  by  cred- 
itors or  under  state  insolvent  laws.  Bige- 
low  V.  Baldwin,  1  Gray,  245,  247 ;  White  v. 
HiU,  148  Mass.  396,  19  N.  E.  407;  Clark  r. 
Bawyer,  151  Mass.  64,  23  N.  E.  726;  Wake- 
man  v.  Orover,  4  Paige,  23,  43,  11  Wend. 
187,  226,  25  Am.  Dec.  624.  See  also  Mayer 
V.  Hellman,  91  U.  S.  496,  500,  501,  23  L. 
ed.  377,  378. 

Tlie  appellants  do  not  stop  here,  however, 
but  argue  that  the  avoidance  of  the  volun- 
tary assignment  goes  only  to  the  adminis- 
tration of  the  property,  and  not  to  the  title; 
that  the  trustee  simply  succeeds  the  pri- 
vately chosen  assignee  in  the  administra- 
tion of  the  tmst  under  the  deed.  Of  course 
the  object  of  this  contention  is  to  uphold  the 
provision  in  favor  of  the  appellants  for  pre- 

Saring  the  deed  and  for  service  to  be  ren- 
ered  the  assignee.    It  does  not  seem  to  us 
to  need  much  argument  to  show  that  this 
artificial  refinement  cannot  stand.     If  by 
QO  declaring  the  assignment  an  act  of  bank- 
S  raptcy,  the  statute  means  that  the  convey- 

*  ance  shall  not  be  effectual  against  the*  bank- 
ruptcy proceedings,  as  is  agreed,  the  natural 
and  simple  construction  is  that  it  means 
that  the  deed  shall  be  avoided  as  a  whole 
when  the  trustee  takes  the  goods.  The  cases 
which  we  have  cited  and  others  under  in- 
solvent and  bankruptcy  laws  evidently  take 
that  view.  It  follows  that  the  appellants 
ean  assert  no  preference  by  way  of  lien  un- 
der the  deed. 

It  does  not  follow,  however,  from  the 
avoidance  of  the  deed,  that  the  service  of 
preparing  it  did  not  raise  a  valid  debt. 
There  is  no  sufficient  reason  why  it  should 
not  when  once  it  is  decided  that  the  serv- 


ice for  which  the  debt  is  alleged  was  l&wftf 
when  it  was  rendered.  Re  Lains,  16  Nat^ 
Baiikr.  Reg.  168,  170,  Fed.  Cas.  No.  7,989. 

The  more  difficult  question  is  how  to  deal 
with  the  services  rendered  to  the  voluntary 
assignee.  The  claim  for  them  must  be 
worked  out  through  the  assignee,  and  can- 
not be  put  higher  than  his  claim  for  al- 
lowances, supposing  that  they  had  been 
paid.  We  may  assume  that  there  is  no  ques- 
tion of  form  before  us,  and  that  whatever 
the  appellants  properly  might  have  been 
paid  by  the  assignee  they  may  prove  for 
now.  See  Central  R,  d  Bkg.  Co.  v.  Pettua, 
113  U.  8.  116,  124,  125,  28  L.  ed.  915,  918, 
5  Sup.  Ct.  Rep.  387 ;  if  aeon  v.  Pomeroy,  151 
Mass.  164,  167,  7  L.  R.  A.  771,  24  N.  £.  202. 
But  it  has  been  held  that  the  assignee,  even 
of  a  corporation,  cannot  be  allowed  anything 
for  his  sen'ices  before  the  filing  of  the  peti- 
tion in  bankruptcy.  See  e,  g.  Re  Peter  Paul 
Book  Co.  104  Fed.  786.  So  far  as  this  opin- 
ion rests  on  constructive  fraud,  we  have  in- 
dicated above  that  it  does  not  command  our 
assent.  The  case  would  be  different  if  the 
assignee  were  party  to  an  actual  fraud. 
Hastings  v.  Bpencer,  1  Curt.  C.  G.  504,  507, 
Fed.  Caa  No.  6,201 ;  Smith  v.  Wise,  132  N. 
Y.  172,  178,  30  N.  E.  229;  Perry-Mason  Shoe 
Co.  V.  Sykes,  72  Miss.  390,  401,  28  L.  R.  A. 
277,  17  So.  171.  But  the  assignee  is  acting 
lawfully  in  what  he  does  before  proceedings 
in  bankruptcy  are  begun,  and,  although  it 
ma^  be  assumed  that  the  avoidance  of  the 
assignment  relates  back  to  the  date  of  the 
deed,  still,  so  far  as  his  servioes,  or  services 
procured  by  him,  tend  to  the  preservation 
or  benefit  of  the  estate,  the  mere  fiction  of 
relation  is  not  enough  to  forbid  an  allowance 
for  them.  See  Lynch  t.  BenuU,  9  Wall.  315, 
325,  326,  19  L.  ed.  714,  716.  This  is  the 
doctrine  of  the  state  courts  with  refereneee 
to  the  operation  of  insolvent  laws  upon  vol-g 
untary  assignments,  and  of* the  better-con-* 
sidered  decisions  under  the  bankrupt  laws. 
Piatt  V.  Archer,  13  Blatcfaf.  351,  Fed.  Cas. 
No.  11,214;  Havemeyer  v.  Loeb,  5  Abb.  N.  C 
338,  345;  Maodonald  v.  Moore,  15  Nat 
Bankr.  Reg.  26,  Fed.  Cas.  No.  8,763;  Wold 
V.  Wehl,  18  Blatchf.  495,  6  Fed.  163,  169; 
Hunker  v.  Bing,  9  Fed.  277 ;  Re  Kurth,  17 
Nai.  Bankr.  Reg.  573,  Fed.  Cas.  No.  7,948; 
Rs  BoholUs,  106  Fed.  834;  WhiU  v.  HiU,  148 
Mass.  396,  19  N.  £.  407;  Clark  ▼.  Sawyer, 
151  Mass.  64,  23  N.  E.  726;  Wakeman  t. 
Qrover,  4  Paige,  23,  43,  11  Wend.  187,  25 
Am.  Dec.  624;  Collumh  v.  Read,  24  N.  Y.  « 
505,  616;  T.  T.  Haydock  Carriage  Co.  t. 
Pier,  78  Wis.  579,  47  N.  W.  945;  Pmry-Ma- 
son  Shoe  Co.  v.  Bykes,  72  Miss.  390,  28  L.  R. 
A.  277,  17  So.  171.  See  WilUama  v.  Qihhee^ 
20  How.  635,  15  L.  ed.  1013;  Internal  /m- 
jiTovement  Fund  v.  Oreenough,  105  U.  S. 
527,  632,  26  L.  ed.  1157,  1160;  Thompson  ▼. 
Phenia  Ins.  Co.  136  U.  S.  287,  294,  295,  34 
L.  ed.  408,  412,  10  Sup.  Ct  Rep.  1019; 
Woodruff  V.  New  York,  L.  B.  d  W.  R.  Co. 
129  N.  Y.  27«  29  N.  E.  251.  If  beneficial 
servioes  are  allowed  for  they  are  to  be  re- 
garded as  deductions  from  the  property 
which  the  assignee  is  required  to  surrender, 
and  in  that  way  they  gain  a  preferenoa. 
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Piatt  T.  AroKer,  13  BUtehf.  351,  Fed.  Oaa. 
No.  11,214;  Re  8c7u>ltg,  106  Fed.  834;  WMte 
▼.  Hill,  148  Mass.  396,  19  N.  £.  407 ;  Clark 
T.  Sawyer,  151  Mass.  64,  23  N.  E.  726. 

We  are  not  prepared  to  go  further  than 
to  allow  compensation  for  seryicee  which 
were  beneficial  to  the  estate.  Beyond  that 
point  we  must  throw  the  risk  of  hia  conduct 
on  the  assignee,  as  he  was  chargeable  with 
knowledge  of  what  might  happen. 

It  does  not  appear  how  far  the  services  to 
the  assignee  were  beneficial.  Therefore  the 
questions  of  the  circuit  oourt  of  appeals  can- 
not be  answered  in  full.  But  the  principles 
as  to  which  it  desired  instruction  may  be 
stated  sufficiently  for  the  disposition  of  the 
case  upon  a  subsequent  finding  of  facts. 
None  of  the  claims  is  entitled  to  preference 
under  the  deed.  The  charge  for  the  prepar- 
ation of  the  assignment  properly  may  be 
proved  as  an  unpreferred  debt  of  the  bank- 
rupt. The  services  to  the  voluntary  assignee 
may  be  allowed  so  far  as  they  benefited  the 
estate,  and,  inasmuch  as  he  would  be  allowed 
a  lien  on  the  property  if  he  had  paid  the 
fium  allowed,  the  appellants  may  stand  in 
his  shoes,  and  may  be  preferred  to  that  ex- 
tent. No  ground  appears  for  allowing  the 
item  for  services  in  resisting  an  adjudica- 
tion of  bankruptcy.     See  PUitt  v.  Aroher, 

el3  Blatchf.  351,  354,  Fed.  Gas.  No.  11,214; 

^  Perrif-Mason  Shoe  Oo.  v.  Sykea,  72  Miss. 

•  890,  398,  28  L.  R.  A.  277,  17  So.  171;  T.  T. 
Eaydock  Carriage  Co,  v.  Pier,  78  Wia  679, 
582,  47  N.  W.  945;  Clark  v.  Sawyer,  151 
Mass.  64,  23  N.  £.  726. 

We  answer  the  questions  as  follows:  (1) 
No.  (2)  Not  under  the  deed,  but,  so  far  as 
the  assignee  would  be  allowed  for  payment 
of  the  claim,  the  claim  may  be  preferred  in 
the  right  of  the  assignee.  (3)  Not  on  the 
facts  appearing  in  the  certificate.  (4)  The 
eharge  for  the  preparation  of  the  deed  may 
be  proved  as  an  unsecured  claim. 


(190  U.  S.  826) 
SOUTHERN  RAILWAY  COMPANY.  Plff. 
in  Err., 

V. 

JOHN  H.  ALLISON. 

Jurisdiction  of  Federal  eourte — diverae  eiti' 
.  ,genahijh—euit  against  foreign  oorporaiion 

''^effect   of   **domesiication"   atatute-^ro' 

moval  to  Federal  courts, 

1.  A  foreign  railroad  corporation  does  not  be- 
eome  a  citizen  of  North  Carolina,  so  far  as  to 
affect  the  Jurisdiction  of  the  Federal  courts 
upon  the  Question  of  dlyerse  citizenship,  by 
complying  with  N.  C.  Pub.  Acts  1809,  chap. 
62,  which  declares  that  such  a  corporation 
becomes  a  domestic  corporation  by  filing  with 
the  secretary  of  state  duly  authenticated 
copies  of  its  charter  and  by-laws. 

S.  The  right  of  a  foreign  railroad  corporation 
onder  the  a£t  of  Congress  of  August  13,  1888, 
ehap.  866,  f  2  (25  St&t.  at  L.  433),*  to  remoye 
to  a  Federal  court,  for  prejudice' or  local  in- 
fluence, a  suit  brought  in  a  court  of  North 
Carolina  by  a  citizen  of  that  state,  is  not  de- 
feated because  such  corporation  has  compiled 
with  the  provisions  of  N.  C.  Pub,  Acts  1809, 


1 1.  See  CeurU.  toI.  13.  Cent.  Dig.  |  fi60. 


chap.  62,  which  declares  that  foreign  railroad 
corporations  shall  become  domestic  by  filing 
with  the  secretary  of  state  duly  authenticated 
copies  of  tbelr  charters  and  by-laws. 

[No.  232.] 

Argued  April  8,  1909,     Deoided  May  IS, 
1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  McDowell  County  entered 
on  a  verdict  of  a  jury  in  favor  of  plaintiff  in 
an  action  to  recover  from  a  railroad  com- 
pany the  damages  suffered  by  reason  of  tis 
negligence.    Reversed. 

See  same  case  below,  129  N.  C.  336,  40  S. 
E.  91. 

Statement  by  Mr.  Justice  PecULamt 

Tlie  supreme  court  of  the  state  of  North 
Carolina  affirmed  a  judgment  against  tha 
railway  company,  which  was  entered  on  % 
verdict  of  a  jury  upon  a  trial  in  the  state 
court,  and  the  railway  company  has  brought 
the  case  here  by  writ  of  error. 

The  plaintiff  below  brought  his  action  in 
tlie  state  court  against  the  railway  company 
to  recover  damages  suffered  by  reason  of  the 
alleged  negligence  of  the  defendant.  The 
defendant  answered,  and  averred  that  it  was 
a  corporation  created  and  organized  under 
the  laws  of  the  state  of  Virginia;  it  denied 
the  various  allegations  of  the  complaint  as 
to  ite  negligence  and  as  to  the  dajmages  suf- 
fered by  the  plaintiff,  and  also  set  up  as  as 
defense  plaintiff's  contributory  negligence,  eg 
After  answer  and*  under  the  provisions  of* 
the  2d  section  of  tne  act  of  Congress,  cha^)- 
ter  866,  approved  August  13^  1888  (25  Stat 
at  Ii.  433),*  the  defendant,  alleging  that  it 
was  a  corporation  created  under"  the  laws  of 
Virginia,  submitted  a  petition  to  the  United 
Stetes  circuit  court  in  North  Carolina,  for 
the  removal  of  the  case  from  the  state  to 
the  United  States  court,  and  the  ground  for 
removal,  as  steted  in  the  petiticm,  was  be- 
cause of  "prejudice  or  local  influence''  to 
such  an  extent  that  it  would  "not  be  able  to 
obtain  justice  in  such  state  court,  or  in  ainr 
other  stete  court  to  whidi  the  said  defend- 
ant may,  under  the  laws  of  the  state,  have 
the  right,  on  account  of  such  prejudice  or  lo- 
cal influence,  to  remove  said  cause."  The 
petition  was  supported  ny  an  affidavit  that 
set  up  facte  from  which  the  court  might  And 
that  defendant  could  not  obtain  justice  in 
the  stete  court. 

The  circuit  court  decided  that  the  proof 
submitted  to  it  was  sufficient;  that  defend- 
ant was  a  citizen  of  Virginia,  and  that  it 
could  not,  on  account  of  local  prejudice  and 
influence,  obtain  a  fair  trial  in  the  stete 
court,  and  it,  therefore,  ordered  the  removal 
of  the  cause  to  the  United  Stetee  circuit 
court  for  the  western  district  of  North  Caro- 
lina. The  court  also  ordered,  that  ite  clerk 
should  certify  to  the  stete  court  the  order  of 
removal,  "together  with  copies  of  the  peti- 
tion, bond,  and  affidavit,  to  the  end  that  the 
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ctate  court  may  be  advifled  of  the  aetion  ot 
this  court  and  of  its  order  of  removal,  and 
to  the  further  end  that  the  said  state  court 
may  proceed  no  further  with  the  said  suit 
or  action,  and  to  the  end  also  that  the  said 
state  court  may  direct  the  derk  of  the  supe- 
rior court  of  the  county  of  McDowell  to 
make  a  full  and  complete  transcript  of  the 
record  of  said  action  and  to  certify  the  same 
to  this  court  for  trial." 

Upon  the  filing  of  this  order  in  the  state 
court  that  court  declined  to  grant  the  mo- 
tion to  surrender  jurisdiction,  holding  that 
the  case  could  not  be  legally  removed  to  the 
circuit  court  of  the  United  States,  and  it 
made  the  following  order : 

**ln  this  case  it  appears  to  the  court  that 
the  circuit  court  of  the  United  States  has 
•caused  an  order  for  the  removal  of  the  case 
to  the  circuit  court  of  the  United  States,  up- 
on petition  setting  forth  that  the  defendant 
is  a  nonresident  of  the  state  of  North  Caro- 
S  lin%;  and  it  further  appearing  to  the  court, 
jph7*the  admission  of  deiendant,  through  its 
counsel,  that  the  defendant  has  complied 
with  the  terms  of  the  act  of  the  legislature 
<of  the  state  of  North  Carolina,  being  chap- 
ter 62  of  the  acts  of  the  general  assembly  of 
North  Carolina  at  its  session  of  1899 :  It  is 
thereupon  considered  by  the  court  that  the 
defendant  is  a  corporation  of  this  state  by 
virtue  of  said  act,  and  that  it  is  not  entitled 
to  remove  this  cause  to  the  Federal  court. 
It  is  further  considered  by  the  court  that 
the  courts  of  the  state  of  North  Carolina 
have  Jurisdiction  of  this  cause,  and  this 
court  declines  to  surrender  jurisdiction 
thereof.  It  is  ordered  by  the  court  that  a 
copy  of  this  order  be  sent  to  the  derk  of  said 
circuit  court  of  the  United  States  by  the 
derk  of  this  court." 

The  act  of  the  legislature  of  North  Caro- 
lina, referred  to  in  the  foregoing  order,  is 
set  forth  in  full  in  the  margin.f 


*  It  was  adinitted  that  defendant  had  com-* 
^lied  with  the  terms  of  the  act  before  tha 
cause  of  action  set  out  in  the  complaint  of 
plaintiff  had  accrued.  o 

When  the  case  was  thereafter  called  forg 
trial  in  the  state  court^^a  motion  was  again* 
made  to  dismiss  the  same  from  that  court 
because  of  the  removal  to  the  United  States 
circuit  court  The  motion  was  again  de- 
nied, and  an  exception  taken  by  the  defend- 
ant. The  case  was  then  tried  in  the  state 
court,  and  resulted  in  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  entered, 
and  exception  taken  to  the  verdict  and  to  the 
entry  of  judgment.  Defendant  appealed 
from  the  jibdffment  to  the  supreme  court  of 
the  state  of  North  Carolina,  and  assigned  as 
error,  among  other  things,  the  refusal  of  the 
trial  court  to  recognize  the  removal,  and  its 
trial  of  the  cause  after  it  had  been  legally 
removed  to  the  Federal  court.  The  supreme 
court  of  North  Carolina  affirmed  the  judg- 
ment (120  N.  C.  336,  40  a  K  91),  and  de- 
cided against  the  riffht  daimed  by  defend- 
ant to  a  removal  of  the  cause  under  the  stat- 
ute of  the  United  States  above  referred  to. 

Me9ar8.  W.  A.  Henderson,  F.  H.  Bus- 
bee,  and  Charles  Price  for  plaintiff  in  er- 
ror. 

Messrs,  E.  J.  Jnstlce  and  J.  (7.  Pritehard 

for  defendant  in  error. 

Mr.  Justice  PecUiam,  after  makins  th« 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  state  court  refused  to  recognize  the 
validity  of  the  order  of  removal  of  this  case 
to  the  Federal  court  solely  because  of  the 
state  statute,  and  because  of  the  admitted 
compliance  of  defendant  with  its  provisions. 
It  held  that  by  complying  with  tne  statute 
the  defendant  became  a  dtizen  of  North 
Carolina,  so  far,  at  least,  as  to  prevent  it 


t( Chapter  62,  Public  Acts  of  1899.) 

The  Generai  AMemblp   of  North   OaroUna  do 

enact: 

See.  1.  That  every  telegraph,  telephone,  ex- 
prasa  Insarance,  steamboat,  and  railroad  com- 
paaj  Incorporated,  created,  and  organised  under 
and  by  virtue  of  the  laws  of  any  state  or  gov- 
ernment other  than  that  of  North  Cait>llDa,  de- 
siring to  own  property  or  to  carry  on  business, 
or  to  exercise  any  corporate  franchise  whatsoever 
In  this  state,  shall  become  a  domestic  corpora- 
tion of  the  state  of  North  Carolina  by  filing  In 
the  office  of  the  secretary  of  state  a  copy  of  Its 
charter,  duly  authenticated  in  the  manner  di- 
rected by  law  for  the  authentication  of  statutes 
of  the  stn^-c  or  country  under  the  laws  of  which 
each  company  or  corporation  Is  chartered  and 
organised,  and  a  copy  of  Its  by-laws  duly  au- 
thenticated by  the  oath  of  its  secretary.  Such 
corporation  shall  pay  therefor  to  the  secretary 
of  state,  to  be  turned  over  by  htm  Into  the  state 
treasury,  such  fees  as  are  or  may  be  required 
bylaw. 

Sec  2.  That  If  any  such  charter  or  by-laws, 
or  any  part  thereof,  filed  In  the  office  of  the 
Secretary  of  State,  shall  be  In  contravention  or 
violation  of  the  laws  of  this  state,  such  char- 
ter or  by-lawa  or  such  part  thereof  as  are  In 
conflict  with  the  laws  of  this  state^  shall  be 
Aoll  and  void  in  this  state. 

Sec.  8.  That  when  any  sach  corporation  alull 


have  complied  with  the  provisions  of  this  act 
above  set  oot  it  shall  thereupon  Immediately  be- 
come a  corporation  of  this  state,  and  shall  en- 
Joy  the  rights  and  privileges  and  be  subject  to 
the  liability  of  corporations  of  this  state  the 
same  as  If  such  corporation  had  been  originally 
created  by  the  laws  of  this  state.  It  may  soe 
and  be  sued  In  all  the  courts  In  this  state  ss 
fully  ss  If  such  corporation  were  originally  cf«- 
ated  under  the  laws  of  the  state  of  North  Gai»> 
llna 

Sec.  4.  That  on  and  after  the  1st  day  of  Jone^ 
1899,  It  shall  be  unlawful  for  any  such  corpora- 
tion to  do  business,  or  attempt  to  do  baslnesa 
In  this  state  without  having  fully  compiled  with 
the  requirements  of  this  act. 

Sec.  6.  Any  such  corporation  violating  any  of 
the  provisions  of  this  set  shall  forfeit  to  the 
state  of  North  Carolina  a  penalty  of  $200  for 
each  and  eveir  day  after  the  1st  day  of  Jane^ 
1899,  on  which  such  corporation  shsll  have  con- 
tinued to  operate  and  do  business  without  hav- 
ing compiled  with  the  requirements  of  this  set. 
Such  penalty  shall  be  recovered  by  the  treasorer 
of  the  state  for  the  benefit  of  the  state  of  North 
Carolina,  and  It  shall  be  his  duty  to  sue  for  sach 
forfeitures  In  the  superior  court  of  Wske  county 
as  the  same  accrue. 

Sec.  6.  No  telegraph,  telephone,  expresa  In* 
ffi»^«<^  steamboat,  or  railroad  company,  which 
Is  a  foreign  corporation  of  another  state  ds> 
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ffoni  ftpTOf  Illy  for  ranoral  tts  &  dtlmi  of 
another  sUte.  We,  therefdre^  aflsume  the 
sufficiency  of  the  facts  to  warrant  the  ded- 
aion  of  the  circuit  court  of  the  United 
States  removing  the  case  to  that  court,  pro- 
vided the  defendant  company  was  a  citizeoi 
of  Virginia  and  did  not  become  a  citizen  of 
North  Carolina  by  virtue  of  its  compliance 
H  with  the  state  statute. 
g  The  ruling  of  the  state  court,  by  which  it 
•  proceeded  to^Judgment  in  the  case  notwith- 
standing the  order  of  removal  to  the  Federal 
court,  is  reviewable  here  under  §  709,  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901,  p. 
076).  Btone  v.  South  Carolina,  117  U.  S. 
430,  29  L.  ed.  962,  6  Sup.  Ct  Rep.  799;  Mia- 
90uri  P,  R.  Co.  V,  Fitzgerald,  160  U.  a  666, 
40  L.  ed.  636,  16  Sup.  Ct.  Rep.  389. 

Twopropositions  were  argued  at  the  bar: 
<1)  Whether  the  state  court  had  the  right 
to  pass  upon  the  question  of  the  validity  of 
the  order  of  the  circuit  court  of  the  United 
States  removing  the  case  to  that  court.  ( 2 ) 
Did  the  defendant  company,  which  was  orig- 
inally incorporated  in  the  state  of  Virginia, 
have  the  right,  as  a  citizen  of  Virginui,  to 
remove  the  case  into  tlie  Federal  court,  not^ 
withstanding  the  defendant  company  had 
complied  with  the  statute  of  North  Caro- 
lina, which  declared  that  upon  doing  the 
things  therein  mentioned  the  defendant  be- 
came a  domestic  corporation  of  North  Caro- 
lina? 

In  the  view  we  take  of  this  case,  it  is  un- 
necessary to  dwell  upon  the  first  of  these 
questions.  We  therefore  address  ourselves 
to  the  second. 

The  statute  of  North  Carolina  provides,  in 
substance,  that  a  railroad  company  incorpo- 
rated under  the  laws  of  any  state  or  govern- 
ment, other  than  North  Carolina,  which  de- 
sires to  own  property  or  carry  on  business, 
or  to  exercise  any  corporate  franchises  with- 
in that  state,  shall  become  a  domestic  cor- 
poration of  the  state  of  North  Carolina  "by 
nling  in  the  office  of  the  secretary  of  state  a 
copy  of  its  charter,  duly  authenticated  in 
the  manner  directed  by  law  for  the  authenti- 
cation of  statutes  of  the  state  or  country 
under  the  laws  of  which  such  company  or 
corporation  is  chartered  or  organized,  and  a 
copy  of  its  by-laws  duly  authenticated  by 


the  oath  of  its  seeretuy.*    Seotloii  S  of  tht 

act  provides; 

"That  when  any  such  corporation  shall 
have  complied  with  the  provisions  of  this  act 
(above  set  out)  it  shall  thereupon  immedi- 
ately become  a  corporation  of  this  state  and 
shall  enjoy  the  rignts  and  privileges,  and  be* 
subject  to  the  liability,  of  corporations  of 
this  state  the  same  as  if  such  corporation* 
had  beeoi  originally  created  by  the  laws  of 
this  state,  ft  may  sue  and  be  sued  in  air 
courts  of  this  state,  and  shall  be  subject  to* 
the  jurisdiction  of  the  courts  of  this  state  aa- 
fully  as  if  such  corporation  were  originallv' 
created  under  the  laws  of  the  state  of  North  g; 
Carolina."  % 

*  It  is  further  provided  b^  §  4  that  it  shaU* 
be  unlawful  for  such  foreign  corporation  tc^ 
do  business,  or  attempt  to  do  business,  in 
North  Carolina  after  the  1st  day  of  June, 
1809,  without  having  fully  complied  with 
the  requirement'^  of  the  act.  It  is  admit- 
ted that  the  company  did  comply  with  the 
provisions  of  the  act  in  relation  to  filing  its 
charter,  by-laws,  etc.,  with  the  secretaiy  of 
state. 

It  early  became  material  to  inquire  into 
the  nature  of  the  status  of  corporations  with 
regard  to  the  jurisdiction  of  the  Federal 
courts  under  the  Constitution  and  laws  of 
the  United  States.  A  recent  statement  of 
the  law  on  that  subject  is  contained  in  the 
case  of  8t.  Louis  d  8,  F,  R.  Co,  v.  James, 
161  U.  S.  646,  40  L.  ed.  802,  16  Sup.  Ct  Rep. 
621.  It  was  said  by  Mr.  Justice  Shiras,  in 
delivering  the  opinion  of  the  court  in  that 
case,  that,  after  considerable  contention  in 
the  courts,  it  was  finally  determined  by  this 
court  that  the  citizenship  of  a  oorporatioo 
was  that  of  the  state  originally  crying  it,, 
and  that  it  was  a  presumption  of  law  that 
the  members  of  the  corporation  were  citizen* 
of  the  same  state. 

The  facts  upon  which  the  decision  of  the 
court  in  that  case  was  based,  so  far  as  imr 
portent  to  be  here  observed,  were  theses 
The  St.  Louis  &  San  Frandsco  Railway 
Company  was  a  corporation  originally  cre- 
ated under  the  laws  of  the  state  of  Missouri, 
and  it  operated  a  railroad  from  Monett  in 
the  state  of  Missouri  to  the  southern  border 
of   that   state.     Subsequently,   and    under 


\Bg  business  In  North  Carolina,  shall  be  allowed 
to  sue  In  the  courts  of  North  Carolina  on  or  af- 
ter June  Ist,  1890,  until  such  foreign  corpora- 
ti«i  has  become  a  domestic  corporation,  either 
by  a  special  act  of  the  leflrislatnre,  or  under  the 
provisions  of  this  act. 

Sec.  7.  No  such  foreign  corporation,  mentioned 
In  the  preceding  section  of  this  act  shall  be  al- 
lowed to  enter  into  a  contract  In  the  state  of 
North  Carolina  on  or  after  the  1st  day  of  June, 
1809,  nor  shall  any  such  contract  heretofore  or 
hereafter  made,  or  attempted  to  be  made  and 
entered  into  by  such  corporation  in  the  state  of 
North  Carolina,  be  enforceable  by  such  corpora^ 
tion  unless  such  corporation  shall,  on  or  before 
the  1st  day  of  June,  1809,  become  a  domestic 
corporation  under  and  by  virtue  of  the  laws  of 
North  Carolina. 

Sec.  8.  Any  such  corporation  violating  the 
previsions  of  this  act  by  doing  any  business  in 
this  state  without  first  becoming  a  domestic  cor- 


poration in  the  manner  prescribed  by  law  shall, 
in  addition  to  the  penalty  prescribed  In  |  5  of 
this  act,  forfeit  a  penalty  of  $000  for  each  day 
any  such  business  shall  be  done  by  it  in  the 
state  of  North  Carolina  on  or  after  the  1st 
day  of  June,  1899.  The  amount  so  forfeited 
under  the  provisions  of  this  section  shall  be  re- 
covered by  the  treasurer  of  North  Carolina^  and 
it  shall  be  the  duty  of  said  state  treasorer  to> 
institute  suit  for  same  in  the  superior  ceart  of 
Wake  county :  Provided,  The  business  eontemr 
plated  In  this  section  of  this  act  does  net  em- 
brace such  business  as  is  strictly  the  business- 
of  interstate  commerce. 

Sec.  9.  That  all  laws  and  clauses  of  laws  l» 
conflict  with  the  provisions  of  this  act  are  here- 
by repealed. 

See.  10.  That  this  act  shall  be  in  force  from 
and  after  its  ratification. 

Ratified  the  10th  day  of  February,  ▲.  o^  1809. 
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prorisloni  of  the  laTra  of  ArkaimaB,  ft  en- 
tered that  state  for  the  purpose  of  operating 
its  road  therein  from  the  southern  boundary 
of  the  state  of  Missouri  to  Fort  Smith  in  the 
state  of  Aricansas;  th6  portion  of  the  rail- 
road in  Arkansas  waa  operated  by  the  leas- 
ing of  a  railroad  already  or  partly  built  in 
that  state.  The  state  of  Arkansas  had  pro- 
vided by  its  legislation  that  before  any  rail- 
road corporation  of  any  other  state  or  terri- 
tory should  be  permitted  to  avail  itself  of 
the  benefits  of  the  act  allowing  the  purchas- 
ing or  leasing  of  any  road  within  that  state, 
the  foreign  corporation  should  "file  with  the 
secretary  of  state  of  this  state  a  certified 
copy  of  its  articles  of  incorporation,  if  incor- 
e9  porated  under  a  general  law  of  such  state  or 
g  territory,  or  a  certified  copy  of  the  statute 
•  laws  of  such  state  or  territory  incorporating 
Sfuch  company,  where  the  charter  of  such 
railroad  corporation  waa  granted  by  special 
statute  of  such  state ;  and  upon  the  filing  of 
«nch  articles  of  incorporation  or  such  char- 
ter, with  a  map  and  profile  of  the  proposed 
line,  and  paying  the  fees  preseribea  by  law 
for  railroad  charters,  such  railroad  company 
shall,  to  all  intents  and  purposes^  become  a 
railroad  corporation  of  this  state,  subject  to 
all  of  the  laws  of  the  state  now  in  force  or 
hereafter  enacted,  the  seme  as  if  formally 
incorporated  in  this  state,  anything  in  ito 
articles  of  incorporation  or  charter  to  the 
contrary  notwithstanding,  and  such  acta  on 
the  part  of  such  corporation  shall  be  con- 
elusive  evidence  of  the  intent  of  such  corpo- 
ration to  create  and  become  a  domestic  cor- 
poration: And  provided  further ^  That 
every  railroad  corporation  of  any  other 
state,  which  has  heretofore  leased  or  pur- 
chased any  railroad  in  this  state,  shall,  with- 
in sixty  days  from  the  passage  of  this  act, 
file  a  duly  certified  copy  of  its  articles  of  in- 
corporation or  charter  with  the  secretary  of 
state  of  this  state,  and  shall,  thereupon,  be- 
come a  corporation  of  this  state,  anything  in 
its  articles  of  incorporation  or  charter  to  the 
contrary  notwithstandinfif ;  and  in  all  suits 
or  proceedings  instituted  against  any  such 
corporation  process  may  be  served  upon  the 
agent  or  agents  of  such  corporation  or  corpo- 
rations in  this  state,  in  the  same  manner 
that  process  is  authorized  by  law  to  be 
served  upon  the  agents  of  railroad  corpora- 
tions in  this  state  organized  and  existing 
under  the  laws  of  this  state." 

The  railroad  company,  pursuant  to  that 
act,  filed  with  the  secretaiy  of  state  of  the 
state  of  Arkansas  a  duly  certified  copy  of  its 
articles  of  incorporation  under  the  laws  of 
Missouri.  After  this  had  been  done  and 
while  the  company  was  operating  its  rail- 
road from  Monett,  Missouri,  to  Fort  Smith, 
Arkansas,  one  Etta  James  brought  an  action 
in  the  circuit  court  of  the  United  States  for 
the  western  district  of  Arkansas  against  the 
company  for  negligence  in  maintaining  a 
BAvitch  track  at  Monett,  in  Barry  county, 
Missoiin,  so  near  its  tracks  that  the  hus- 
band of  plaintiff  was  struck  and  killed  by  it 
on  July  3,  1889,  while  employed  as  a  fireman 
on  one  of  the  company's  engines.  The 
plaintiff  was  the  widow  and  sole  hdr  at  law 
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of  her  husband,  and  resided  at  Monett,  and  • 
was  a  citizen  of  the  state  of  Missouri.  She 
recovered  a  verdict  in  the  United  States  cir- 
cuit court  in  Arkansas,  and  the  cause  was 
taken  to  the  circuit  court  of  appeals  for  the 
eighth  circmt  by  the  railroad  company, 
which  claimed  that  the  circuit  court  of  Ar- 
kansas had  no  jurisdiction,  because  the  rail- 
road company  was  a  citizen  of  Missouri  and 
the  plaintiff  was  a  citizen  of  the  same  state. 
That  court,  desiring  instructions  from  the 
Supreme  Court  of  &e  United  States  before 
deciding  the  case,  propounded  the  following 
questions: 

"1.  In  view  of  the  provisions  of  the  act  of 
the  general  assembly  of  Arkansas,  approved 
March  13,  1889,  did  the  St  Louis  &  San 
Francisco  Railway  Ck>mpany,  by  filing  a  cer- 
tified copy  of  its  articles  of  incorporation 
under  the  laws  of  Missouri  with  the  secre- 
tary of  state  of  Arkansas,  and  continuing 
to  operate  its  railroad  through  that  state, 
become  a  corporation  and  citizen  of  the  state 
of  Arkansas? 

*'2d.  In  view  of  the  provisions  of  the  aet 
of  the  general  assembly  of  Arkansas^  ap- 
proved March  13,  1889,  did  the  St.  Louis  ft 
San  Francisco  Railway  Ck>mpany,  by  filing 
a  certified  copy  of  its  articles  of  incorpora- 
tion under  the  laws  of  Missouri  with  the 
secretary  of  state  of  Arkansas,  and  continu- 
ing to  operate  its  railroad  through  that  state, 
become  a  citizen  of  the  state  of  Arkansas,  ao 
as  to  give  the  circuit  court  of  the  United 
States  for  the  western  district  of  Arkansas 
jurisdiction  of  this  action,  in  which  the  de- 
fendant in  error  was  and  is  a  eitisen  of  the 
state  of  Missouri? 

''3d.  In  view  of  the  provisions  of  the  aot 
of  the  general  assembly  of  Arkansas,  ap- 
proved March  13,  1889,  did  the  St.  Louis  ft 
San  Francisco  Railway  Company,  by  filinjf  a 
certified  copy  of  its  articles  of  incorporation 
under  the  laws  of  Missouri  with  the  secre- 
tary of  state  of  Arkansas,  and  continuing  to 
operate  its  railroad  through  that  state,  be- 
come a  citizen  of  the  state  of  Aricansas,  so  as 
to  give  the  circuit  court  of  the  United 
States  for  the  western  district  of  Arkansas 
jurisdiction  of  this  action,  in  which  defend- 
ant in  error  was  and  is  a  resident  and  citi- 
zen of  the  state  of  Missouri,  and  the  cause  of  g 
action  accrued  in  the  state  of  Missouri,  andS 
arose  from  an  accident  that  resulted ^from* 
the  operation  of  the  railroad  of  the  con.paqy 
in  that  state? 

"4th.  In  view  of  the  facts  hereinbefore  set 
forth,  did  the  circuit  court  of  the  United 
States  for  the  western  district  of  Arksusas 
have  jurisdiction  of  this  action?" 

After  a  full  examination  of  the  prior  cases 
Mr.  Justice  Shiras,  speaking  for  the  court, 
answered  the  second  question  in  the  nega- 
tive, observing  that  such  answer  rendered  it 
unnecessary  to  answer  the  other  questionsw 

Here  was  a  corporation  ori^nally  incorpo- 
rated in  the  state  of  Missouri  going  into  the 
state  of  Aricansas  and  operating  a  railroad 
in  tliat  state  b^  leasing  a  portion  of  it  there- 
in and  complying  with  a  statute  which  pro- 
vided that,  upon  filing  a  certified  copy  of  its 
articles  of  incorporation  with  the  secretary 
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of  state  of  Arkansas,  it  should  be  regarded 
as  formally  incorporated  in  that  etate,  and 
it  should  thereby  become  a  domestic  corpo- 
ration, and  yet  it  was  held  that  defendant 
could  not  be  sued  by  a  citizen  of  Missouri  in 
the  Federal  court  in  the  state  of  Arkansas; 
that^  although  to  some  extent  and  for  some 

Surposes  it  might  be  regarded  as  a  corpora- 
ion  of  Arkansas,  it  was  for  purposes  of  ju- 
risdiction in  the  Federal  courts  to  be  regard- 
ed as  a  corporation  of  the  state  of  Missouri. 

The  case,  it  will  be  seen,  was  not  decided 
upon  the  ground  that  the  cause  of  action 
had  arisen  in  the  state  of  Missouri.  It  was 
admitted  that  the  cause  of  action  was  tran- 
sitory, but  the  broad  question  was  decided 
that  the  company  was  a  corporation  of  Mis- 
souri and  a  citizen  of  that  state,  and  could 
not  be  sued  by  another  citizen  of  that  state 
in  the  Federal  courts  of  Arkansaa 

It  is  stated  in  the  opinion: 

"The  presumption  that  a  corporation  is 
composed  of  citizens  of  the  state  which  cre- 
ated it  accompanies  such  corporation  when 
it  does  business  in  another  state,  and  it  may 
sue  or  be  sued  in  the  Federal  courts  in  sudk 
other  state  as  a  citizen  of  the  state  of  its 
original  creation. 

*'We  are  now  asked  to  extend  the  doctrine 
of  indisputable  citizenship,  so  that  if  a  cor- 
» poration  of  one  state,  indisputably  taken, 
J  for  the  purpose  of  Federal  jurisdiction,  to  be 
^  composed^  citizens  of  such  state,  is  author- 
ized by  the  law  of  another  state  to  do  busi- 
ness therein,  and  to  be  endowed,  for  local 
purposes,  with  all  the  powers  and  privileges 
of  a  domestic  corporation,  sTich  adopted  cor- 
poration shall  be  deemed  to  be  composed  of 
citizens  of  the  second  state,  in  such  a  sense 
as  to  confer  jurisdiction  on  the  Federal 
courts  at  the  suit  of  a  citizen  of  the  state  of 
its  original  creation. 

*'We  are  unwilling  to  sanction  such  an  ex- 
tension of  a  doctrine  which,  as  heretofore  es- 
tablished, went  to  the  very  verge  of  judicial 
power.  That  doctrine  began,  as  we  have 
seen,  in  the  assumption  that  state  corpora- 
tions were  composed  of  citizens  of  the  state 
which  created  them;  but  such  assumption 
was  one  of  fact,  and  was  the  subject  of  alle- 

Sition  and  traverse,  and  thus  the  jurisdic- 
on  of  the  Federal  courts  might  be  defeat- 
ed. Then,  after  a  long  contest  in  this  court, 
it  was  settled  that  the  presumption  of  citi- 
zenship is  one  of  law,  not  to  be  defeated  by 
allegation  or  evidence  to  the  contrary.  There 
we  are  content  to  leave  it." 

In  Louisville,  2^.  A,  d  C,  R,  Co.  v.  Louis- 
ville Trust  Co.  174  U.  S.  652,  43  L.  ed.  1061, 
19  Sup.  Ct.  Rep.  817,  a  question  arose  as  to 
whether  the  railway  company  was  a  corpo- 
ration of  Kentucky  as  well  as  of  the  state 
where  it  was  originally  created.  The  exi- 
gencies of  the  case  did  not  require  a  solution 
of  that  question,  but  the  James  Case,  161  U. 
a  646,  40  L.  ed.  802,  16  Sup.  Ct.  Rep.  821, 
was  referred  to  with  approval  in  the  opinioo 
of  the  court,  which  was  delivered  by  Mr. 
Justice  Gray.  In  the  course  of  that  opin- 
ion, he  said  (p.  663,  L.  ed.  p.  1087,  Sup.  Ct. 
Rep.  p.  821): 

^ut  a  decision  of  the  question  whether 


the  plaintiff  was  or  was  not  a  corporation 
of  Kentucky  does  not  appear  to  this  court  to 
be  required  for  the  disposition  of  this  case, 
either  as  to  the  jurisdiction,  or  as  to  the 
merits.  As  to  the  jurisdiction,  it  being 
clear  that  the  plaintiff  was  first  created  a 
corporation  of  the  state  of  Indiana,  even  if 
it  was  afterwards  created  a  corporation  of 
the  state  of  Kentucky  also,  it  was  and  re- 
mained, for  the  purposes  of  the  jurisdiction 
of  the  courts  of  the  United  States,  a  citizen 
of  Indiana,  the  state  by  whi^  it  was  orig- 
inally created.  It  could  neither  have 
brought  suit  as  a  corporation  of  both  states 
against  a  corporation  or  other  citizen  of  ei- 
ther ^state,  nor  could  it  have  sued  or  been 
sued  as  a  corporation  of  Kentucky,  in  aay^ 
court  of  the  United  States."  U 


So  it  seems  that  a  corporation  may  be* 
made  what  is  termed  a  domestic  corporation, 
or  in  form  a  domestic  corporation,  of  a  state 
in  compliance  with  the  legislaJtion  thereof, 
by  filing  a  copy  of  its  charter  and  by-laws 
with  tl^  secretary  of  state;  yet  such  fact 
does  not  affect  the  character  of  the  original 
corporation.  It  does  not  thereby  become  a 
citizen  of  the  state  in  which  a  copy  of  its 
charter  is  filed^  so  far  as  to  affect  the  juris- 
diction of  the  Federal  courts  upon  a  ques- 
tion of  diverse  citizenship. 

Considerable  stress  has  been  laid,  by  those 
holding  opposite  views,  upon  the  case  of 
Memphis  d  0,  R,  Co.  v.  Alabama,  107  U.  8. 
681,  27  L.  ed.  618,  2  Sup.  Ct  Rep.  432.  It 
was  there  held  that  a  railroad  company, 
having  been  made  by  the  statutes  of  Ala- 
bama an  Alabama  corporation,  although 
having  previously  been  incorporated  in  Ten- 
nessee, could  not  remove  into  the  circuit 
court  of  the  United  States  a  suit  brought 
against  it  in  Alabama  by  a  citizen  of  that 
state.  But  in  that  case  the  company  was 
required  by  the  legislation  of  Alabama  to 
open  books  in  that  state  for  the  subscription 
oi  stock  in  the  capital  of  the  corporation,  so 
as  to  afford  the  citizens  thereof  an  oppor- 
tunity to  take  stock  to  the  amount  of  a  mil- 
lion and  a  half  of  dollars  of  the  capital  of 
the  company.  The  Alabama  act  also  provid- 
ed that  the  company  should,  at  the  first 
meeting  of  the  stockholders,  designate  a 
time  when  and  a  place  or  places  in  northern 
Alabama  where,  for  the  convenience  of  the 
citizens  of  the  state  who  may  be  stockhold- 
ers, an  election  for  directors  should  be  held, 
notice  whereof  was  to  be  given  in  the  news- 
papers, and  elections  for  directors  should  be 
held  at  the  same  time  both  in  Alabama  and 
in  Tennessee. 

This  court  held  that,  by  reason  of  the  par- 
ticular language  used  in  the  act,  there  was  a 
separate  original  Alabama  corporation 
formed;  that  the  sections,  taken  altogether, 
made  it  a  corporation  created  as  well  as  con- 
trolled by  the  state  of  Alabama.  It  is  stat- 
ed in  the  opinion,  page  684,  L.  ed.  p.  619, 
Sup.  Ct  Rep.  p.  435: 

"The  whole  act,  taken  together,  manifests 
the  understanding  and  intention  of  the  leg-JJ 
islature  of  Alabama  that  the  corporation,  eo 
*which  was  thereby  granted  a  right  of  way  to* 
constmet  through  this  state  a  railroad,  with 
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wUeh  any  railroad  eompainr,  eliart«red  or 
Id  be  ohartered  in  thiB  state,  riiould  haTO 
the  right  to  connect  its  road,  and  which  was 
FB^nired  to  construct  a  branch  railroad  in 
thie  state,  to  open  books  for  subseriptions  of 
st6ck  to  a  certain  amount  in  this  state,  to 
apply  the  moneys  here  subscribed  to  the  con- 
struction of  the  road  within  this  state,  and 
to  hold  elections  in  this  state,  was  and 
should  be  in  law  a  corporation  of  the  state 
of  Alabama,  although  having  one  and  the 
same  organization  with  the  corporation  of 
the  same  name  previouslv  established  by  the 
legislature  of  Tennessee/' 

The  difference  between  the  above  case  and 
the  cases  we  have  alreadv  referred  to  is  plain 
and  fundamental,  but  in  a^  event  we  re- 
gard the  James  C<ue,  reaffirmed  and  ap- 
proved as  it  is  by  that  of  Louisville,  N.  A.. 
d  C,  R.  Co.  V.  Louiaville  Trust  Co.  174  U.  S. 
652,  43  L.  ed.  1081,  19  Sup.  Ct  Rep.  817,  as 
decisive  of  the  case  b^ore  us. 

We  do  not  subscribe  to  the  doctrine  that, 
if  a  corporation  files  its  charter  in  one  state, 
fliter  havinff  been  first  chartered  in  another 
staJte,  and  &  sued  by  a  citizen  of  the  state 
in  which  it  filed  its  charter,  in  the  state 
courts  of  that  state,  the  right  of  removal  to 
the  Federal  courts  will  be  denied,  while,  at 
the  same  time,  if  such  a  corporation  is  sued 
If  a  citizen  of  the  state  in  which  it  filed  its 
charter,  in  the  United  States  courts,  the  ju- 
risdiction of  the  United  States  courts  will 
be  sustained  upon  the  ground  that  in  the 
Federal  courts  the  corporation  is  domestic  in 
the  state  where  it  was  originally  created  and 
where  its  original  incorporators  are  citizens, 
and  it  will  be  conclusively  presumed,  as  a 
mstter  of  law,  that  they  are  citizens  uf  the 
state  originally  chartering  it.  If  there  be 
jurisdiction  in  the  United  States  courts  in 
the  latter  case,  on  the  ground  that  it  is  a 
corporation  and  citizen  of  the  state  in  which 
it  was  created,  that  fact  gives  jurisdiction 
to  the  Federal  court  to  remove  the  case  from 
the  state  court  when  the  corporation  is  sued 
bv  a  citizen  of  the  state  in  which  it  filed  its 
diarter,  because  such  corporation  is  a  citi- 
sen  of  another  state,  namely,  the  state  in 
which  it  was  originally  created.  The  citi- 
zenship  of  the  corporation  is  not  changed 
e  because  of  the  particular  court  in  which  the 
g  action  is  con^menced.  If  it  be  a  citizen  of 
•  another  etate*in  the  one  case,  it  is  such  citi- 
zen also  in  the  other,  and,  if  the  other  party 
to  the  action  be  a  citizen  of  a  state  other 
than  the  one  which  created  the  corporation, 
the  jurisdiction  of  the  Federal  courts  exists, 
and  the  right  of  the  corporation  (upon  com- 

Jilying  wiui  the  statute)  to  remove  the  case 
rom  the  state  court  when  it  is  sued  by  a 
citizen  of  the  state  where  its  charter  may 
have  been  subsequently  filed,  is  granted  by 
the  laws  of  the  United  States. 

We  have  read  with  respectful  considera- 
tion the  cases  of  Debrunn  v.  Southern  Beil 
Teleph.  d  Teleg,  Co,  126  N.  C.  831,  36  S.  E. 
269,  and  Loyden  v.  Eruknament  Rank,  K.  of 
P.  128  N.  C.  646,  39  S.  E.  47,  in  which  the 
supreme  court  of  North  Carolina  comes  to  a 
different  conclusion  from  that  which  we 
have  reached  in  regard  to  the  jurisdiction  of 


the  Federal  courts  in  sndi  a  case  as  this; 
but  we  cannot  concur  in  the  doctrine  of  the 
supreme  court  of  the  state  as  announced  in 
those  cases.  We  feel  bound  by  the  decisions 
of  this  court  upon  that  subject 

The  supreme  court  of  South  Carolina  has 
come  to  the  same  conclusion  that  we  reach 
in  this  case,  having  altered  its  holding  in 
Mathis  V.  Southern  R.  Co.  63  S.  C.  257,  31 
S.  E.  240«  after  the  decision  of  the  James 
Case,  161  U.  8.  546,  40  L.  ed.  802,  16  Sup. 
Ct.  Rep.  821.  See,  to  that  effect,  Wilson  v. 
Southern  R.  Co.  64  S.  C.  162,  36  S.  E.  701, 
41  S.  E.  971. 

In  Walters  v.  Chioago,  B.  d  Q.  R.  Co.  104 
Fed.  377,  the  United  States-  circuit  court  in 
Nebraska  held,  in  accordance  with  the  prin- 
ciples maintained  in  the  James  Case,  that 
the  defendant,  although  made  a  domestic 
corporation  of  Nebraska,  yet,  having  in  fact 
been  originally  created  by  the  state  of  Illi- 
nois, was  a  citizen  of  that  state.  The  mo- 
tion to  remand  to  the  state  court  was  there- 
fore denied. 

We  are  of  opinion  that  the  plaintiff  in  er- 
ror was  not  a  citizen  of  the  state  of  North 
Carolina  at  the  time  it  was  sued  by  the  de- 
fendant in  error,  so  far  as  regards  the  juris- 
diction of  the  Federal  courts,  and  that  the 
order  of  removal  made  by  the  circuit  court 
of  the  United  States  operated  to  withdraw 
from  the  state  court  the  right  to  hear  and 
determine  the  case.  The  judgment  of  the 
Supreme  Court  of  North  Carolina  is  there" 
fore  reversed,  and  the  case  remanded  to  that 
court  for  further  proceedings  not  inconsist- 
ent with  the  opinion  of  this  court. 

So  ordered. 


(190  U.  8.  1) 
Re  WILLIAM  WATTS,  Petitioner. 

Re  DAVID  SACHS,  Petitioner. 

Contempt  —  of  hankruptoy  court  —  adviee 
of  counsel  inducing  judicial  action  of  state 
court. 

Advice  of  attorneys  to  a  state  coort,  porsnant 
to  which  that  court  compelled  the  surrender 
by  a  receiver  in  bankniptcy  of  property  which 
had,  without  the  consent  of  the  state  court, 
been  voluntarily  turned  over  to  him  by  a  re- 
ceiver appointed  by  such  court,  cannot  be 
deemed  to  constitute  contempt  of  the  bank- 
ruptcy court,  where  there  is  no  evidence  that 
their  advice  was  given  otherwise  than  In  good 
faith  and  In  the  discharge  of  their  datj  ea 
counsel. 

[Nos.  15,  16,  Original.] 

Argued  April  20,  1909.     Decided  Mof  18, 
190$. 

ON  HABEAS  CORPUS  and  Certiorari  to 
review  a  sentence  of  contempt  imposed 
by  the  United  States  District  Court  for  the 
District  of  Indiana  upon  attorneys  for  ad- 
vice given  by  them  to  a  state  court,  which  in- 
duced that  court  to  compel  the  surrender  of 
property  in  the  hands  of  a  receiver  in  bank- 
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Statement  by  Mr.  Chief  Justice  Fullert 
li.  ZicT  &  Company,  a  corporation  located 
d  at  New  Albany,  Indiana,  engaged  ^n  the  b<^l- 

*  er  manufacturing  business,  waa*  hopelessly 
insolvent  on  and  prior  to  December  30,  1002, 
and  some  thousands  of  dollars  had  been 
drawn  from  its  treasury  by  the  manager  of 
its  affairs  for  the  purpose  of  making  certain 
payments,  of  which  $3,100  had  been  paid  to 
Ryerson  ft  Son,  a  corporation  of  Chicago,  Il- 
linois, and  a  large  creditor  of  the  Zier  com- 
pany, previously  to  December  30,  and  $9,600 
was  on  that  day  placed  by  M.  Zier,  the  man- 
ager of  the  company,  in  the  hands  of  his 
attorney  to  be  paid  over  to  Zier's  sister-in- 
law,  who  was  a  stockholder  and  creditor  of 
the  Zier  corporation.  It  was  arranged  by 
Zier's  attorney  with  the  Chicago  corporation 
on  December  29  that  the  latter  should  apply 
for  the  appointment  of  a  receiver  of  the 
Zier  corporation,  and  that  the  New  Albany 
Trust  Company  should  be  appointed  recov- 
er, and  this  resulted  in  a  complaint  filed  J^ 
the  Ryerson  corporation,  represented  by  W. 
W.  Watts,  a  member  of  the  bar  of  Ken- 
tucky, in  the  circuit  court  of  Floyd  county, 
Indiana,  charging  that  the  Zier  company 
wae  insolvent  and  was  dissipating  its  prop- 
erty and  assets,  and  praying  for  the  appoint- 
ment of  a  receiver,  "and  that  the  court  shall 
make  such  orders  as  shall  be  necessary  and 
proper  for  the  preservation  of  said  property, 
lor  the  continuance  of  said  business  for  the 
purpoee  of  completing  unfinished  contracts," 
etc.,  to  which  defendant  voluntarily  appeared 
and  consented  to  the  appointment  of  the 
New  Albany  Trust  Company  9B  receiver. 
The  appointment  was  accordingly  made,  and 
the  trust  company  immediately  qualified  and 
proceeded  to  administer  the  estate  and  wind 
up  its  affairs. 

On  January  16,  the  trust  company,  as  re- 
ceiver, filed  its  report  and  petition,  giving 
an  inventory  and  appraisement  of  the  assets 
of  Zier  &  Co.,  the  receipts  and  expenditures 
of  the  receiver  to  that  date,  the  particulars 
in  respect  of  outstanding  contracts;  raising 
the  question  as  to  the  nirther  operation  of 
the  plant,  and  advising  an  order  for  a  meet- 
ing of  the  creditors  to  consider  that  subject ; 
requiring  creditors  to  prove  their  claims, 
and  enjoining  them  from  the  prosecution  of 
suits  except  by  intervention.  A  list  of  the 
creditors  was  attached,  which  included  the 
Inland  Steel  Company,  John  C.  Thurston, 
and  the  Dey  Time  Register  Company. 
^      The  court  epitered  an  order  directing  sach 

•  meeting  to  iMT^d  January  24,  and  notice  by 
mail  to  be  given,  which  was  done,  and  the 
meeting  was  held  on  that  day,  a  laige  num- 
ber of  creditors  being  represented,  including 
the  Inland  Steel  Company.  An  order  was 
thereupon  entered  for  payment  of  rent,  the 
completion  of  unfinished  contracts,  for  the 
continuance  of  the  operation  of  the  plant  to 
a  specified  extent,  for  the  issue  of  certificates 
of  indebtedness  to  P  small  amount,  but  that 
no  new  contracts  should  be  made.  It  was 
further  ordered  that  creditors  be  notified  by 


mail  and  bj  jmbBcatlon  to  IDa  tSielr  claims 
on  or  before  May  11,  and  "that  ail  creditors 
and  other  persons  be  and  they  are  hereby  en- 
joined and  restrained  from  proescuting  any 
claim  or  suit  against  this  estate  except  by 
intervention  in  this  cause  or  by  first  obtain- 
ing leave  of  this  court." 

Februaiy  6,  1903,  the  Inland  Steel  Com- 
paav,  John  C.  nurston,  and  John  Dey,  do- 
ing business  as  Dey  Time  Register  Company, 
creditors  of  the  Zier  corporation  to  the 
amounts  of  $935,  $15,  and  $100,  respectively, 
filed  their  petition  in  bankruptcy  in  the 
United  States  district  court  for  the  district 
cf  Indians  against  that  corporation  to  have 
it  declared  a  bankrupt.  The  petition  al- 
leged that  the  company  was  hc^lessly  in- 
solvent and  had  committed,  within  four 
months  nzxt  preceding  the  filing  of  the  peti- 
tion, acts  of  Dankruptcy,  which  were  speci- 
fied. It  was  further  alle^^ed  that  it  was  nec- 
essary, for  the  preservation  of  the  estate  of 
Zier  &  Company  and  for  the  benefit  of  its 
creditors  alike,  that  a  receiver  in  banlorupt- 
cy  be  appointed  at  once  to  take  charge  of 
the  affairs  of  said  companv.  On  February 
11  a  further  petition  was  filed  by  the  Inland 
Steel  Company,  and,  on  the  same  day,  a  sup- 
plemental petition,  in  which  the  appoint- 
ment by  the  circuit  court  of  Floyd  county  of 
a  receiver  and  his  being  put  in  charge  of  the 
insolvent's  property,  were  set  up  as  addi- 
tional acts  of  bankruptcy. 

The  district  court  thereupon  appointed 
Frederick  D.  Connor  as  receiver,  and  direct- 
ed that  he  should  take  into  his  possession 
the  plant  of  Zier  ft  Company  and  all  its 
other  property,  and  further  ordered  that  tha 
New  Albany  Trust  Company  should  deliver 
up  to  the  receiver  ail  the  property  of  Zier 
&  Company  and  refrain  from  in  any  way  in-  ^ 
terfering  with  him.  The  •receiver  immedi** 
ately  qualified  by  giving  bend  as  required  by 
the  court. 

February  13,  1009,  and  before  the  receiver 
of  the  district  court  had  made  demand  for 
the  property,  on  learning  of  Mr.  Connor'a 
appointment  as  receiver,  Mr.  Watts,  after 
consulting  with  the  local  attorneys  of  Zier 
&  Company,  communicated  with  the  district 
judge  and  requested  that  the  Federal  receiv- 
er should  not  proceed  until  he,  Mr.  Watta^ 
could  procure  an  order  from  the  Floyd  cir- 
cuit court  permitting  him  to  do  so,  and 
could  come  to  Indianapolis,  and  present  to 
the  district  judge  reasons  why  the  receiver 
should  not  have  been  appointed  by  that 
court,  and  why  his  order  to  that  effect 
should  be  vacated.  The  district  judge  im* 
mediately  caused  the  court's  receiver  and  the 
attorne3rs  interested  in  the  case  to  be  noti- 
fied to  take  no  further  steps  until  a  hearing 
could  be  had  on  the  questions  sun^ested  by 
Mr.  Watts,  on  February  16,  at  Indianapolia. 
No  further  action  was  taken  by  the  receiver 
of  the  district  court,  but  he  presented  to  the 
Floyd  circuit  court  a  petition  setting  forth 
his  appointment  and  qualification,  together 
with  a  certified  copy  of  the  order  appointing 
him,  on  the  morning  of  Saturday,  February 
14,  and  asked  Urn  delivery  to  him  of  the 
property  and  affects  of  Zier  ft  Company  and 
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flie  discharge  of  the  tnist  company  as  re- 
ceiyer.  The  Floyd  circuit  court  entered  an 
order  reciting  that  Connor,  as  receiver,  came 
fcy  his  attorney,  "and  by  leave  and  order  of 
the  court,  and  upon  his  own  motion,  makes 
himself  a  party  to  this  proceeding,  and 
thereupon  by  leave  of  the  court  files  his  veri- 
fied petition  showing  his  appointment  as  re- 
ceiver of  said  M.  Zier  d&  Co.  by  order  of  the 
United  States  district  court  for  the  district 
of  Indiana,''  and  praying  for  the  surrender 
nC  the  property ;  "and  the  matter  of  said  pe- 
tition is  now  continued  until  the  next  term 
of  this  court."  Saturday,  Februajy  14,  was 
the  last  day  of  the  term,  and  the  next  term 
of  the  court  commenced  on  the  9th  day  of 
March. 

On  the  same  day,  February  14,  the  trust 
company,  by  Watts,  its  attorney,  filed  its  pe- 
tition, framed  by  him,  which  alleged  that 
the  trust  company  was  carrying  out  as  re- 

^  oeiver  the  terms  of  ''.he  order  of  January  24 ; 

•  that  that  order  had*been  entered  without  ob- 
ieetion  from  the  Inland  Steel  Company, 
John  C  Thurston,  or  the  Dey  Register  Com- 
pany, or  any  creditor;  that  the  three  last- 
mentioned  creditors  had  filed  a  petiton  in  in- 
voluntary bankruptcy  against  M.  Zier  & 
Company,  February  6,  1903;  that  supple- 
mental petitions  were  filed  Febrtiary  11, 
1903,  but  that  the  potions,  although  set- 
ting up  the  receivership  in  1^  state  court, 
had  not  shown  to  the  united  States  district 
eoort  the  participation  of  the  Inland  Steel 
Company  in  the  proceedings  of  January  24, 
its  appearance,  and  the  restraining  order 
and  injunction;  that  thereupon  the  order 
had  been  obtained  in  the  bankruptcy  pro- 
oeedings  appointing  Connor  receiver,  and  di- 
recting him  to  take  charge  of  the  estate  of 
M.  Zier  k  Company  in  bankruptcy,  and  di- 
recting the  receiver  of  the  state  court  to  de- 
liver up  the  properly.  The  petition  further 
averred  that  the  creditors  whose  appearance 
wma  noted  in  the  state  court  on  January  24 
had  claims  aggregating  $63,279.51;  that 
ereditora  with  claims  aggregating  $11,622.49 
had  filed  claims  with  Uie  state  court  receiv- 
er, nwking  a  total  of  $64,902  in  amount,  so 
filed  or  appearing,  out  of  a  total  liability  of 
$76,463.36 ;  that  the  total  number  of  credit- 
ors was  seventy-six;  that  thirty-seven  ap- 
peared to  the  action,  and  twenty-five,  includ- 
ing the  Dey  'Hme  Register  Company,  had 
filed  their  claims  with  the  state  court  re- 
ceiver, making  a  total  of  sixty-two  credit- 
ors who  had  appeared  or  filed  their  claims. 

That,  with  a  view  to  the  due  observance  of 
the  comity  existing  between  the  state  and 
the  Federal  courts,  and  of  avoiding  a  clash 
of  jurisdiction,  petitioner  had  communicat- 
ed through  its  attorneys  with  the  United 
States  district  judge  and  requested  the  non- 
enforcement  of  his  order  until  after  the  mat- 
ters in  question  had  been  presented  to  the 
state  court,  with  the  request  that  that  court 
direct  it  and  its  attorneys  to  lay  said  mat- 
ters before  the  jud^  of  the  district  court, 
whereupon  the  district  judge  requested  coun- 
sel to  notify  the  attorneys  of  the  creditors 
petitioning  in  bankruptcy  that  the  matter 
would  be  heard  on  Monday,  February  16,  in 


Indianapolis,  and  that  in  the  meantime  th« 
order  appointing  Connor  was  not  to  be  en* 
forced. 

The  petition  further  alleged  that  the 9 
court  was  about  t9*adjoum  over  to  the  first* 
day  of  its  next  term,  March  9;  that  the  or- 
der of  January  24  directed  petitioner  as  re- 
ceiver to  go  on  and  complete  various  con* 
tracts;  that  it  had  enter^  upon  the  work; 
that  the  operation  of  the  plant  was  for  the 
beneficial  purposes  of  the  estate;  and  that 
the  stoppage  of  the  plant  would  involve  loss 
to  the  creditors  and  many  complicated  ques- 
tions of  damage;  that  it  would  work  great 
hardship  to  leave  the  estate  with  the  court 
adjourned  and  without  instructions  as  to 
what  to  do ;  and  that  the  petitioner  was  this 
court's  ofiicer,  and  must  be  ordered  and  di- 
rected by  this  court)  only,  with  respect  to 
the  property  in  its  hands. 

Petitioner  averred  that  the  injunction  and 
restraining  order  of  the  state  court  had  be^i 
knowingly  violated  b^  the  Inland  Steel  Com- 
pany and  the  Dey  Time  Renster  Company  j 
that  these  two  creditors  ana  all  other  cred* 
iters  were  estopped  from  prosecuting  the  pe- 
tition in  bankruptcy,  and  from  seeking  to 
take  from  petitioner  the  assets  in  its  hands 
as  receiver;  and  that  all  the  creditors  were 
enjoined  from  prosecuting  any  attempt  to 
take  from  the  receiver  any  of  the  assets  in 
its  hands  except  by  leave.  And,  further, 
that  the  record  in  tte  district  court  of  tho 
United  States  for  the  district  of  Indiana  did 
not  disclose  all  the  facts  regarding  the  mat- 
ters herein ;  that  that  court  had  no  Informix 
tion  as  to  the  restraining  orders,  and  estop- 
pels, by  entry  of  appearance,  participation, 
and  otherwise.  That  the  assets  of  the  Zier 
company  were  in  cuaiodia  legia;  that  the 
parUes  had  submitted  themselves  to  this 
forum;  that  the  court  came  into  lawful  cus- 
tody of  the  property,  and  the  orders  and 
proceedings  were  entered  and  had  before  the 
institution  of  the  bankruptcy  proceedings^ 
and  the  attempt  to  oust  this  court  and  re- 
ceiver therefrom.  Petitioner,  therefore,  as- 
serted its  belief  that  the  district  court,  un- 
der the  peculiar  circiunstanoea  of  the  case^ 
would  coincide  with  the  state  court,  if  it 
should  deem  wise  to  enter  orders  specifically 
restraining  the  Inland  Steel  Company,  John 
L.  Thurston,  and  the  Dey  Time  Register 
Company  and  their  attorneys,  Connor,  and 
the  United  States  marshal  from  further 
prosecuting  any  matters  in  relation  to  the 
estate  or  of  the  taking  of  the  assets  in  a^y 
manner,  except  by  intervention  In  this  as- 
tion.  I, 

^Petitioner  prayed  for  instructions ;  that  it* 
should  present  the  facts  to  the  district  court 
of  tlie  United  States,  either  by  limited  or 
general  appearance  in  the  bankrupt^  no- 
ceedings,  and  ask  such  relief,  if  any,  as  this 
court  might  direct;  and  that  an  injunction 
be  grant^. 

An  order  was  then  entered,  prepared  by 
Mr.  Watts,  embodying  matters  set  up  in  ths 
petition,  panting  an  injunction,  ordering 
the  o^ration  of  the  plant  to  continue,  bm 
directing  the  receiver,  through  its  attorneys^ 
to  procMd  to  Indianapolis  and  there,  by  a 
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limited  appearanoe,  to  lay  before  the  district 
court  the  facts  with  regard  to  the  matters 
herein,  and  to  suggest  &  that  court  the  or- 
ders of  this  court>  and  its  belief  that  with 
full  information  of  the  facts  the  order  of 
that  court  would  at  most  haTe  been  a  direc- 
tion for  application  to  be  made  to  this  court 
for  the  delivery  of  the  saseta  to  the  receiver 
or  trustee  of  the  district  court.  It  was  fur- 
ther ordered  that  the  Inland  Steel  Company 
John  L.  Thurston,  and  the  Dey  Time  Itegis- 
ter  Company  show  cause  why  the^  should 
not  be  punished  for  contempt  in  disobeying 
the  orders  of  this  court  by  taking  action 
without  obtaininff  leave. 

On  MondajT,  February  16,  Mr.  Watts,  with 
the  vice  president  of  the  New  Albany  Trust 
Company,  receiver,  appeared  in  the  district 
court  at  Indianapolis,  and  the  proceedings  in 
the  state  court,  including  the  petition  and 
order  of  February  14,  were  laid  before  that 
court,  and  hearing  was  had  that  day  and  on 
February  17.  At  the  conclusion  of  the  ar- 
gument the  district  Judge  announced  his 
ruling  that  the  court  in  bankruptcy  had  su- 
preme and  exclusive  jurisdiction  in  the  mat- 
ter; and  asked  Mr.  Watts  and  the  represent- 
ative of  the  trust  company  if  it  were  not 
better  to  avoid  the  claah  of  jurisdiction  by 
voluntarily  turning  the  propeorty  over  to  the 
Federal  receiver,  indicating  at  the  same  time 
that  otherwise  it  would  be  his  duty  to  exert 
the  power  of  the  couri;  in  vindication  of  its 
Jurisdiction.  Mr.  Watts  and  his  colleague 
thereupon  announced  that  the  property 
would  oe  turned  over  to  the  Federal  receiv- 
er. Mr.  Watts  at  the  same  time  stated  to 
the  court  that  he  would  do  all  in  his  power 
to  see  that  the  proceeding  in  the  state  court 
•  <rf  Februaiy  14  •were  stricken  out,  and  that 
he  would  endeavor  to  have  the  state  court 
make  an  order  directing  the  surrender  of 
thepropert^. 

The  district  court,  on  February  17,  made 
the  following  order: 

'This  cause  coming  on  now  to  be  heard 
upon  the  petition  of  Frederidc  D.  Connor, 
Hied  herein  on  the  16th  day  of  February,  a. 
D.  1003,  for  the  instruction  of  the  court  con- 
eeming  the  property  and  assets  of  said  M. 
Zier  k  Company,  which  are  now  in  the  pos- 
session of  the  New  Albany  Trust  Company, 
as  receiver  of  the  Floyd  circuit  court,  in  a 
suit  therein  pending  against  said  M.  Zier  & 
Company,  bcKsause  of  uieir  insolvency;  and 
the  petitioning  creditors  in  this  cause  and 
said  Connor,  receiver  as  aforesaid,  being  now 
present  and  represented  by  Greorge  H.  Hester 
and  William  Wilhartz,  their  solicitors,  and 
said  New  Albany  Trust  Company,  receiver 
as  aforesaid,  beins  now  present  and  repre* 
sented  by  Henry  E.  Jewett,  its  vice  presi- 
dent, and  by  William  W.  Watts,  its  solicitor, 
and  after  argument  by  counsel,  the  said  New 
Albany  Trust  Company,  as  receiver  of  the 
Floyd  circuit  court,  bv  its  said  vice  presi- 
dent, having  voluntarily  offered  and  agreed, 
by  and  with  the  consent  and  approval  of 
said  William  W.  Watts,  its  solicitor,  in  open 
court,  to  surrender  full  and  immediate  pos- 
session and  control  of  the  property  and  as- 
sets of  said  M.  Zier  &  Company,  in  its  pos- 
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session  or  under  its  control,  as  receiver  ol 
the  Floyd  drcnit  court,  to  said  Connor,  as 
receiver  of  this  court,  np<m  the  presentation 
by  him  to  said  New  Albany  Trust  Company 
of  a  certified  copy  of  the  order  for  his  ap- 
pointment as  such  receiver  heretofore  made 
by  this  court.  It  is  now  hereby  ordered  by 
the  Qourt  that  said  Connor,  receiver  as  afore- 
said, forthwith  present  a  certified  copy  of 
the  order  for  his  appointment  as  such  re- 
ceiver to  the  said  New  Albany  Trust  Com- 
pany, and  immediately  thereupon  take  full 
possession  and  control  of  the  property  and 
assets  of  said  M.  Zier  &  Company  that  are 
now  in  the  possession  or  under  the  control  of 
said  New  Albany  Trust  Company,  as  receiv- 
er of  the  Floyd  circuit  court." 

On  February  19  the  trust  company  by  its 
vice  president  filed  a  report  in  the  Floyd  cir* 
cult  court,  in  which  it  stated  that,  in  pur- 
suance of  the  order  of  the  court,  it  had  ap« 
peared  before  the^district  judge  in  Indian^? 
apolis  on  Monday,  February  16,  and,  upon 
the  hearing  in  that  court,  the  receiver  had 
stated  that  it  was  ready  and  willing  to  de- 
liver to  the  receiver  appointed  by  the  Feder^ 
al  court  all  the  proper^  and  assets  of  Zier 
&  Company  in  its  hands;  that  it  had  not  jet 
been  able  to  make  up  its  accounts  as  receiv- 
er, but  was  preparix^  the  same  to  submit  to 
the  court,  and  was  willing  to  turn  over  all 
the  property  to  the  Federal  receiver;  and 
pra^'cd  leave  from  the  court  to  do  so.  The 
company  further  asked  that,  upon  the  pre- 
sentation and  approval  of  its  accounts  as  re- 
ceiver, its  resignation  be  accepted,  and  that 
it  be  fully  and  finally  discharged. 

On  the  same  day  Connor  demanded  of  the 
trust  company  the  property  of  Zier  &  Com- 
pany in  its  possession,  to  which  that  com- 
pany at  once  replied  that  it  had  that  morn- 
ing filed  before  the  judge  of  the  Floyd  cir- 
cuit court,  in  chambers,  a  report,  a  copy  of 
which  was  attached;  that  the  judge  had 
stated  orally  that  he  wished  the  property 
held  until  the  accounts  of  the  trust  company 
as  receiver  were  rendered  and  passed  on; 
that  the  company  thought  this  might  be 
done  the  next  day,  and  desired,  if  Connor  was 
willing,  to  defer  action  until  then,  because  it 
would  "relieve  us  of  embarrassment  in  the 
premises.  On  the  other  hand,  if  you  insist 
on  immediate  surrender  of  the  property  to 
you,  we  are  bound  to  sav  that  we  believe 
that  to  carry  out  in  good  faith  the  under- 
standing with  the  honorable  judge  of  the 
United  States  court  of  Indianapolis  and  our 
vice  president,  H.  R  Jewett,  we  ought  to 
surrender  the  property  to  you  at  oiioe.** 
Connor  declined  to  grant  further  time,  and 
the  trust  company  turned  over  to  him  the 
plant  of  Zier  A,  Company,  which  constituted 
all  the  property  of  that  company  except  cer- 
tain books  and  cash.  Connor  immediately 
took  possession  of  the  property  and  put 
watchmen  in  charge  to  hold  the  same  for 
him. 

On  February  20  the  United  States  Tube 
Company  presented  to  the  Floyd  circuit 
court,  "in  vacation,  at  chambers,"  a  peti* 
tion  signed  and  verified  by  D.  A.  Sachs,  is 
which  it  was  sei  forth  that  the  trust 
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ftaij,  aft  receiver,  bad  wrongfully  turned 

over  and  surrendered  the  poaaeasiwi  of  the 

2  boiler  plant  of  Zier  &  Ck>mpanv  to  Connor, 

•  the  receiver  in  bankruptcy,  and  waa^ttreat- 
•ning  to  turn  over  to  Connor  all  the  other 
aaseto  of  Zier  &  Company  in  its  hands.  IV 
titioner  therefore  prayed  that  the  trust  com- 
pany be  cited  to  appear  before  the  court,  in 
chambers,  on  the  afternoon  of  that  day,  and 
show  cause  why  it  should  not  be  punished 
for  contempt;  and  that  if  the  court  found 
that  the  trust  company  had  violated  its  or- 
ders as  represented  that  it  be  removed  from 
its  office  as  such  receiver  and  a  successor  be 
appointed;  and  that  the  trust  company  be 
required  to  account  immediately  and  turn 
over  to  its  successor  the  property  of  Zier  A, 
Company.  On  this  petition  tbe  judge  of  the 
Floyd  circuit  court  on  the  same  day  entered 
an  order  removing  the  trust  company  from 
the  receivership,  and  directing  it  to  account 
for  the  assets  of  Zier  &  Company.  The  or- 
der further  provided  for  the  appointment  of 
Charles  D.  Kelso  as  receiver,  and  directed 
him,  on  qualification,  to  demand  of  the  trust 
company  and  Connor  the  immediate  posfses- 
flion  of  the  property  of  Zier  &  Company 
which  came  into  the  hands  of  the  trust  com- 
pany as  receiver,  and,  should  Connor  fail  or 
refuse  to  surrender  the  possession  of  the  as- 
sets, that  he  at  once  report  to  the  judge  for 
further  instrucUons. 

Kelso,  having  qualified,  on  the  same  day 
reported  to  the  judge  at  chambers  that  he 
had  demanded  of  the  trust  oonipany  the  pos- 
session of  the  assets  of  Zier  &  Company,  and 
that  the  trust  company  had  refused  to  sur- 
render the  possession  for  the  reason  that  it 
had  turned  over  the  possession  of  the  plant 
to  Connor,  and  that  as  to  the  other  assets  it 
intended  to  account  forthwith  to  the  judge 
of  the  Floyd  circuit  court;  and  that  he  then 
demanded  the  property  of  Connor,  who  re- 
fused to  surrender  the  same.  The  state 
court  then  entered  an  order  that  a  writ  be 
issued,  directed  to  the  sheriff  of  the  county, 
requimg  him  immediately  to  seize  and  de- 
liver to  Kelso  all  the  property  which  Con- 
nor had  in  his  possession,  and  forthwith  to 
make  a  return  to  the  court. 

February  21,  Connor  filed  a  petition  in  the 
district  court,  in  which,  after  setting  forth 
the  facts  as  to  the  delivery  of  the  possesRion 
of  the  plant  of  Zier  &  Company  to  him  Feb- 
ruary 19,  he  stated  that  he  retained  posf<es- 
sion  of  the  same  until  February  20,  when 
S  possession  was  demanded  of  him  bv  Kelso, 

•  as^receiver  appointed  by  the  Floyd  circuit 
court,  which  demand  he  refused;  that  he 
was  served  with  a  certified  copy  of  the  order 
of  the  Floyd  circuit  court,  and  with  a  writ 
issued  by  that  court  February  20,  to  tbe 
sheriff,  requiring  him  forthwith  to  take  pos- 
session of  the  plant  and  the  assets;  and  that 
the  sheriff  forcibly  took  possession  thereof, 
and  delivered  the  same  over  to  Kelso,  who 
was  then  in  possession. 

The  petition  of  Connor  further  stated: 
"That  this  petitioner  believes  the  above- 
stated  proceedings  were  procured  to  be  had 
bgr  William  W.  Watts,  Esq.,  of  Louisville, 
Kentucky,  who  during  the  continuation  of 


the  New  Albany  Trtwt  Ocmipany,  as  receiver 
of  M.  Zier  &  Company,  represented  said 
trust  company  as  suoi;  that  said  Charles  D. 
Kelso  is  now  represented  by  one  D.  A.  Sachs^ 
£sq.«  of  Louisville,  BLentucky,  an  attorney- 
at-law,  and  that  the  petitioner  believes  that 
said  Sachs  also  assisted  in  procuring  the  or- 
ders of  the  said  Floyd  circuit  court  above  set 
out,  and  the  petitioner  further  says  that  he 
verily  believes  the  forcible  removal  of  said 
property  from  his  possession  and  control  as 
receiver  appointed  by  this  court  as  aforesaid 
was  brought  about  by  the  joint  action  and 
efforts  of  said  Charles  D.  Kelso,  as  receiver, 
and  Charles  D.  Kelso,  individually,  and  Wil- 
liam W.  Watts,  as  attomev  for  said  New  Al- 
bany Trust  Company,  and  D.  A.  Sachs,  at- 
torney for  said  Charles  D.  Kelso,  receiver." 

The  petitioner  further  prayed  that  Kelso, 
as  receiver  and  individually,  the  sheriff,  the 
deputy  sheriff,  and  the  custodian  of  the 
plant,  and  William  W.  Watts,  as  attorney 
for  the  trust  company,  and  D.  A.  Sachs,  as 
attorney  for  Kelso,  be  required  and  directed 
to  redeliver  the  property  to  petitioner,  and 
be  cited  to  appear  and  show  cause  why  they 
should  not  be  punished  for  contempt. 

On  this  petition  the  district  couii;,  Febru- 
ary 21,  made  an  order  requiring  the  parties 
therein  named  to  appear  before  it  at  Indian- 
apolis on  February  25  to  show  cause  why 
they  should  not  redeliver  the  property,  and 
restraining  them  from  in  any  way  interfer- 
ing therewith ;  and  further  ordering  that  the 
parties  show  cause  why  they  shomd  not  be 
punished  for  contempts  On  the  same  day,  S 
the  United  States  district  attorney* for  the* 
district  of  Indiana  filed  informations  in  the 
district  court  against  Kelso,  Watts,  Sachs, 
and  others,  for  contempt  of  the  district  court 
in  disobeying  and  disregarding  its  orders. 
Watts  and  Sachs  filed  separ&te  answers  and 
pleas  to  the  rule  to  show  cause  and  to  the  in- 
formation against  them,  which  were  tra- 
versed by  tlu  United  States  district  attoiv 
ney. 

William  W.  Watts,  by  way  of  response  to 
the  rule,  and  plea  to  the  information,  plead- 
ed that  he  was  not  guilty  of  the  alleged  con- 
tempts stated  in  the  rule  and  information, 
or  either  of  them.  He  denied  that  he  bad 
committed  or  advised  any  act  of  contempt  of 
the  orders  of  the  district  court,  or  that  bo 
had  in  any  way,  directly  or  indirectly,  or  by 
aiding  or  advising,  forcibly,  or  in  any  other 
way,  taken  from  the  receiver  in  the  bank- 
ruptcy proceedings  the  property  of  Zier  ft 
Company,  or  any  part  of  it,  or  in  any  war, 
by  aiding,  abetting,  or  advising,  had  with- 
held the  custody  of  said  property  or  any 
part  of  it.  But  he  said  that  the  orders  of 
the  district  court  directing  its  receiver  to 
take  the  property  of  Zier  &  Company  into 
its  custody  were  void  because  of  want  of  ju- 
risdiction, and  that  the  possession  of  the 
property  by  Connor,  receiver,  was  wrongful- 
ly and  unlawfullly  obtained,  and  the  retak- 
ing under  the  orders  and  writ  of  the  Floyd 
circuit  court  was  a  lawful  and  proper  tak- 
ing. 

He  then  set  up  the  various  proceedings 
hereinbefore  enumerated,  and  the  pait  hm 
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took  therein;  addingt  "AIL  this  WM  done 
■olely  for  the  purpoee  of  preventinff  any  poa- 
rible  oonfllet  between  the  two  Juriedietione, 
and  it  was  believed  fa^  this  defendant  and 
respondent^  and  by  the  said  New  Albany 
Trust  Company,  and  by  the  judge  of  the 
Floyd  eiicuit  eourt,  that  upon  sndi  presen* 
tation  the  United  States  distriet  court 
would  rescind  its  said  order  appointing  said 
Frederick  D.  Ckmnor,  as  receiver,  and  direct- 
ing him  to  take  possession  of  said  proper^ 
of  M.  Zier  ft  Company."  Under  this  author- 
isation he  and  the  laiist  company  appeared 
at  Indianapolis  on  Monday,  February  16, 
and  e^ibited  to  the  district  court  the  order 
of  the  Floyd  circuit  court  authorizing  them 
to  api>ear,  and  made  a  full  statement  of  the 
situation  in  the  state  oourt,  after  which  and 
«3ctended  argument,  the  district  judge  re- 
•0  fused  in  any  way  to  reconsider,  modify,  or 
•  set  aside  his  order,  and  demanded^  the  rep- 
resentative of  the  trust  company  whether  or 
not  it  would  turn  over  the  property,  and 
of  defendant  and  respondent  whetner  or  not 
he,  as  counsel  for  the  trust  company,  would 
advise  it  to  turn  the  property  over,  to  Con- 
nor, as  receiver.  "Under  these  circumstan- 
oesy  and  not  otherwise,  and  believing  that 
the  said  demand  of  said  judge  of  the  said 
United  States  district  eourt  was  peremp- 
tory, this  defendant  and  respondent,  as  coun- 
sel for  the  said  New  Albany  Trust  Company, 
stated  that  he  would  advise  the  said  New  Al- 
bany Trust  Company  to  turn  over  the  said 
property  to  the  said  Frederick  D.  Oonnor, 
receiver."  On  Fdbruary  17,  defendant  and 
the  vice  president  of  the  trust  company  left 
Indianapolis,  and  defendant  supposed  that  it 
was  not  necessary  for  any  order  respecting 
the  hearing  in  the  district  oourt  February  16 
and  17  to  be  entered,  and  that  no  order 
wotdd  be  entered.  But  an  order  was  en- 
tered, a  fact  which  he  learned  several  days 
thereafter. 

Defendant,  further  answering,  alleged  that 
on  February  19  defendant  and  the  trust  com- 
pany, receiver,  appeared  before  the  judge  of 
the  Floyd  circuit  court,  in  chambers,  and  de- 
fendant, as  attorney  for  the  trust  company, 
then  filed  before  the  judge  of  that  court  a 
written  petition  and  motion,  setting  forth 
what  had  passed  at  Indianapolis,  in  view  of 
which  he  moved  to  strike  out  and  expunge 
from  the  files  Hob  petition  and  order  of  Feb- 
ruary 14,  1903.  This  was  particularly  de- 
sired, because  the  district  judge  seemed  to 
regard  the  petition  and  order  as  offensive. 
TI^Ett  defendant  was  in  every  way  in  good 
faith  endeavoring  to  carry  out  the  under- 
stanrtinf^  at  Indianapolis,  and  advised,  and 
at  no  tune  gave  any  contrary  advice,  the 
trust  company  to  turn  over  to  Connor,  re- 
ceiver, all  the  property  of  the  Zier  company. 
The  response  and  plea  further  averred  that 
Watts  was  much  embarrassed  by  the  condi- 
tion of  affairs,  and  felt  that  the  judge  of  the 
Floprd  circuit  court  might  misconstrue  his 
actions  in  the  premises,  and,  before  going  to 
New  Albany  on  February  19,  1903,  requested 
his  friend,  D.  A  Sachs»  a  lawyer  residing  In 
IxKdsville,  Kentucky,  to  aocompauT  him  for 
the  purpose  of  explaining  his  actum  to  the 


judfle  of  the  Floyd  elrealt  oourt,  and  this 
SacKs  aooordingly  did.    But  the  judge  of 
that  oourt  was  not  satisfied,  and  entered  an 
rule  0^ Watts  to  show  cause  "why  he  should* 
not  be  punished  for  contempt." 

On  the  same  dav  the  trust  company  filed 
its  separate  petition,  praying  for  leave  to 
turn  over  the  proper^,  and  for  its  discharge 
in  the  premises  on  the  approval  of  its  ac- 
counts.   But  the  judge  cited  it  also  to  show 


The  pleading  further  set  forth  the  com- 
munication of  the  trust  company  to  Connor, 
receiver,  and  the  delivery  of  the  property  to 
him ;  and  that  on  February  20  defendant  ap- 
peared before  the  judge  of  the  Floyd  circuit 
court  in  obedience  to  his  request.  On  that 
day  an  order  was  entered  removing  the  trust 
company  as  receiver,  and  appointing  Charles 
D.  Kelso  as  receiver  in  its  stead,  and  au- 
thorizing him  to  demand  of  Connor  the  prop- 
erty of  Zier  &  Company.  Before  that  order 
was  entered  the  trust  company  had,  in  fact, 
under  the  adWoe  of  Watts,  turned  over  the 
property  to  Connor,  and  the  response  and 
plea  asserted  that  defendant  did  not  ad- 
vise, aid,  connive  at,  or  abet  the  entry  of 
said  order,  and  had  nothing  whatsoever  to 
do  with  it 

The  response  and  plea  further  set  forth 
the  report  of  Kelso,  and  the  entry  of  an  or* 
der  directing  the  issue  of  a  summary  writ 
to  the  sheriff  of  Floyd  county,  and  stated: 
''This  defendant  and  respondent  did  not  pro- 
cure the  entry  of  said  order,  or  connive  at 
its  entry,  or  advise  its  entry,  and  did  not 
know  of  its  entry  until  after  it  had  been  en- 
tered. Be  had  no  connection  whatever  with 
it- 
Defendant  and  respondent  reiterated  that 
all  of  his  acts  and  doings  and  advice  after 
his  appearance  at  Indianapolis  were  with 
the  single  purpose  of  having  the  trust  com- 
pany turn  over  all  the  property  and  effects 
to  the  receiver  of  the  district  court,  and  that 
he  did  nothing  and  said  nothing  and  advised 
nothing  which  would  in  any  way  delay  the 
execution  of  that  purpoee ;  tiiat  he  did  noth- 
ing and  said  nothing  with  reference  to  the 
removal  of  the  trust  company  or  the  removal 
of  Kelso,  and  in  no  way  did  he  advise  any- 
thing looking  to  the  retaking  of  said  prop- 
erty from  tl^  hands  of  said  Connor,  receiy- 
er.  and  with  all  these  matters  he  had  noth- 
ing to  do.  Tk'anseripts  of  the  records  were 
attached  as  exhibits.  h 

*  By  his  separate  response  and  plea  D.  A.* 
Sachs  denied  the  commission  of  any  a(*t,  or 
the  advising  or  consenting  to  the  commission 
of  any  act,  in  diaobedienoe  of  any  order  of 
the  court  in  the  bajikruptcy  case,  or  that  he 
had  aided,  abetted,  or  advised  the  taking 
from  the  receiver  the  property  of  Zier  £ 
Company,  or  in  any  way  disobeyed  or  disre- 
garded, or  aided  or  abetted  the  disregarding 
of,  the  orders  or  decrees  of  the  district  court, 
or  been  guilty  of  any  contempt  in  the  ease. 
He  said  that  be  first  heard  of  the  proceed- 
ings on  February  18  from  Mr.  Watts,  and  ap- 
peared before  the  state  judge  and  attempted 
to  explain  the  matter  simply  as  his  friend. 
He  at  no  time  advised  disobedience  or  disi»- 
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nxd  of  the  orders  of  tke  Astrict  court  or 
the  taking  of  the  property  from  Connor,  but, 
on  the  contrary,  adyised  againbt  that 
course;  and  "that  all  he  did  in  this  matter 
was  without  fee  or  any  consideration  what- 
ever except  through  friendship  to  said 
Watts."  He  then  believed,  and  is  still  of 
the  opinion,  that  the  receiver  of  the  Floyd 
circuit  court  had  the  rightful  possession  of 
the  property,  and  that  the  district  court  did 
not  have  the  right  or  authority  to  interfere 
therewith  in  the  sumnmry  way  pursued  here- 
in. The  response  then  set  forth  the  various 
proceedings  in  both  courts,  and  respondent 
asserted  that  on  Monday,  Februarv  23,  1003, 
he  learned  for  the  first  time  of  the  making 
of  the  order  in  the  district  court  dated  Feb- 
ruary 17.  He  denied  that  he  had  anything 
to  do  with  the  proceedings  other  than  the 
action  he  took  with  a  view  of  extricating  Mr. 
Watts  from  the  complications,  and  "with  a 
view  of  avoiding  any  action  that  might  be 
justly  construed  as  a  violation  of  the  orders 
of  either  court"  He  denied  knowledge  of 
a  petition  or  order  for  the  property  to  be 
seized,  and  had  nothing  whatever  to  do  in 
any  way  with  the  procuring  of  execution  of 
such  an  order,  or  with  the  forcible  taking  of 
the  properly  or  any  part  thereof  from  the 
receiver. 

The  responses  and  pleas  having  been  trav- 
ersed, evidence,  documentaiy  and  oral,  was 
adduced  at  considerable  length,  and  on 
March  14,  1903,  tlie  district  court  found 
Watts  and  Sachs  each  guilty  of  contempt  as 
chaiiged  in  the  information  and  rule^  and 
sentenced  each  of  them  to  confinement  in  the 

9  jail  of  Marion  county  for  sixiy  days  and  to 

H  pay  costs. 

•  •In  the  meantime  the  property  had  been  re- 
stored to  Connor,  receiver,  the  $9,600  had 
been  paid  over  to  him,  and  Zier  i  Company 
had  been  adjudicated  bankrupt. 

Petitione  by  Watts  and  Sachs  for  writs  of 
habeas  corpus  and  of  certiorari,  setting 
forth  the  f or^;oing  matters  and  things,  were 
thereupon  presented  to  this  court,  leave  giv- 
en to  file  them,  and  the  writs  thereupon  is- 
mied,  and  it  was  directed  that  each  of  the 
petitioners  be  admitted  to  bail  on  his  per- 
sonal recognizance  in  the  sum  of  $500,  to  be 
entered  into  before  the  judge  of  the  United 
States  court  for  the  disUict  of  Indiana. 

A/eaers.  David  W.  Fairleigh,  W.  K. 
H.  BfiUer,  Bernard  Flewner,  and  W.  M. 
Smith  for  petitioners. 

SoUoiior  General  Hoyt  for  United  States. 

Mesare,  Ctoorse  H,  Hester,  and  WHUam 
WWiarte,  by  special  leaver  for  interested 
^parties. 

*  *  Mr.  Chief  Justice  Fullev  delivered  the 
opinion  of  the  court: 

In  this  matter  writs  of  certiorari  as  well 
as  of  habeas  corpus  were  issued,  and  the  rec- 
ord returned  to  us  includes  the  evidence  be* 
low,  Triiich  was  duly  preserved  by  bill  of  ex- 
ceptions. The  district  court  held  that  a  fla- 
grant ccmtempt  of  the  court  in  bankruptcy 
was  committ^  on  the  20th  of  February  by 
the  taking  the  property  of  Zier  &  Company 


out  of  the  possession  of  its  receiver,  in  whose 
liands,  in  the  view  of  the  court,  it  had  been 
voluntarily  jplaced;  and  that  defendants 
Watts  and  Sachs  were  so  connected  with 
that  transaction  as  to  subject  them  to  like 
condemnation. 

The  New  Albany  Trust  Company  was  ap- 

g Dinted  receiver  of  the  property  of  Zier  & 
ompany  under  §  1245  of  the  Revised  Stat- 
utes of  Indiana  providing  that  this  might 
be  done,  "when  a  corporation  has  been  dis- 
solved, or  is  insolvent,  or  is  in  inuuincnt 
danger  of  insolvency,  or  has  forfeited  its  ctir- 
porate  rights;"  and  it  was  directed  to  com- 
plete unfinished  contracts,  but  to  make  no 
new  ones.  The  winding  up  of  the  business 
was  contemplated  and  entered  upon.  Wheth- 
er the  transfers  of  $3,100  and  $9,600  could 
have  been  overhauled  in  that  suit  we  need 
not  inquire,  as  they  were  undoubtedlv  acts^ 
of  bankruptcy,  and  as  such  justified  Uie*ap-« 
plication  to  the  bankruptcy  court..  And  the 
operation  of  the  bankruptcy  laws  of  the 
United  States  cannot  be  defeated  by  insol- 
vent commercial  corporations  applying  to  be 
wound  up  under  state  statutes.  The  bank- 
ruptcy law  is  paramount,  and  the  jurisdic- 
tion of  the  Federal  courts  in  bankruptcy, 
when  properly  invoked,  in  the  administra- 
tion of  the  affairs  of  insolvent  persons  and 
corporations,  is  essentially  exclusive.  Nec- 
essarily, when  like  proceedings  in  the  state 
courts  are  determined  by  the  commencement 
of  proceedings  in  bankrupt^,  care  has  to  be 
taken  to  avoid  collision  in  respect  of  pi-oper- 
ty  in  possession  of  the  state  courts.  Such 
cases  are  not  cases  of  adverse  possession,  or 
of  possession  in  enforcement  of  pre-existing 
liens,  or  in  aid  of  the  bankruptcy  proceed- 
ings. The  general  rule  as  between  courts  of 
concurrent  jurisdiction  is  that  propertv  al- 
ready in  possession  of  the  receiver  ol  one 
court  cannot  rightfully  be  taken  from  him 
without  the  court's  consent,  by  the  receiver 
of  another  court  appointed  in  a  subseouent 
suit;  but  that  rule  can  have  only  a  quaiiAed 
application  whars  windinff-up  proceeding 
are  superseded  by  those  in  bankruptcy  as  to 
which  the  jurisdiction  is  not  concurrent. 
Still  it  obtains  as  a  rule  of  comity,  and  ac- 
cordingly the  receiver  of  the  district  court 
brought  his  appointment  to  the  knowledse 
of  the  Floyd  circuit  court  and  requested  the 
delivery  of  the  aaseta 

We  think  there  can  be  no  reasonable 
doubt  that  the  judge  of  the  Floyd  circuit 
court  and  Messra  Watts  and  Sachs  enter- 
tained the  conviction  in  good  faith  that  tho 
custody  of  the  state  court  could  not  be  law- 
fully interfered  \7ith  by  the  bankruptcy 
court  by  summary  proceedings.  Their  view 
was  that  the  jurisdiction  of  the  state  court 
having  attached,  that  court  was^  in  all  cir- 
cumstances, entitled  to  exercise  it  until  vol- 
untarily surrendered.  But  if  the  state  court 
had  taken  into  consideration  that  Zier  & 
Company  had  committed  acts  of  bankrupt^ 
in  the  matter  of  preferential  transfers;  that 
the  amendatory  bankruptcy  act  of  February 
5,  1003,  provided  that  acts  of  bankrupt^ 
would  eodst  if  a  person  "being  insolvent,  ap- 
plied lor  a  receiver  or  trustee  for  his  prc^ 
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•rtj,  or  bee&QM  of  inaolveauy  a  reeeiyer  or 

trustee  baa  been  put  in  obarge  of  Ms  prop- 

jo  erty  under  the  laws  of  a  state,  of  a  territory, 

•  or  of  the  United^SUtes;"  and  that  the  in- 
tent of  the  bankrupt<7  law  is  to  plaee  the 
administration  of  affairs  of  insolvents  ex- 
elusivelj  under  the  jurisdiction  of  the  bank- 
ruptcy courts,  it  appears  to  us  that,  instead 
of  continuing  the  application  of  the  Federal 
receiver  for  three  weeks,  the  court  should 
have  directed  the  surrender  of  the  property 
to  him  at  once,  or  at  least  after  the  report 
of  its  own  receiver  on  its  return  from  In- 
dianapolis. 

The  state  court,  however,  did  not  approve 
<of  the  assurance  given  by  its  xvceiver  at  In- 
dianapolis, and  refused  to  allow  the  surren- 
der of  possession,  so  that  the  delivery  to 
Connor  by  the  trust  company,  presently 
made,  was  unauthorized  by  tne  court,  whose 
receiver  and  officer  the  trust  company  was. 

We  are  not  now  dealing  with  tlie  right  of 
the  district  court  to  take  possession  in  invU 
turn,  but  with  the  voluntary  delivery  of 
property  by  the  officer  of  a  court,  without 
the  court's  consent,  and,  therefore,  unlawful. 
We  say,  "voluntary,"  for  we  decline  to  enter- 
tain the  suggestion  that  the  district  court 
intimidated  the  trust  company  and  Watts, 
or  that  members  of  the  bar  can  be  intimi- 
dated in  the  discharge  of  their  duty. 

It  is  true  that  the  state  court  had  author- 
ized the  trust  company  and  Mr.  Watts  to 
apj>ear  at  Indianapolis  and  explain  the  situ- 
ation, but  in  doing  so  it  was  attempted  to 
limit  the  operation  of  the  order  to  a  special 
appearance  in  the  bankruptcy  court,  while 
by  the  order  continuing  the  Federal  receiv- 
er's application  it  was  attempted  to  make 
him  a  party  to  the  proceedings  in  the  fitate 
court  and  bound  by  than.  Obviously  the 
state  court  did  not  wish  its  receiver  to  be 
bound  by  going  before  the  district  court,  and 
did  wish  Uke  receiver  of  the  district  couit  to 
be  bound  by  his  appearanoe  in  the  state 
court. 

On  the  other  hand,  the  district  court  made 
an  order  on  February  17,  which  recited  the 
presence  of  the  trust  company  and  of  Watts, 
the  voluntary  offer  of  the  trust  company, 
iftith  the  approval  of  Watts,  in  open  court, 
to  surrender  possession,  and  then  directed 
Connor  to  present  a  certified  copy  of  the  or- 
der of  February  11  to  the  trust  company, 
and  thereupon  to  take  possesaaon.  Mr. 
Watts  had  ^o  notice  or  knowledge  of  this 
order  until  February  23,  and  Sachs  first  saw 
it  on  that  d^,  though  he  was  informed  of 
2  its  existence  February  22. 

•  *  The  situation  February  19  was  this:  Tlie 
trust  company  and  Watts  were  under  rules 
to  show  cause  for  disregard  of  the  orders  of 
the  state  court.  One  had  done,  and  the  oth- 
er had  advised  the  doing,  that  which  the 
state  court  had  not  consented  to,  and  it  was 
after  it  had  signified  its  disapproval  that 
the  district  court  receiver  obtained  possea- 
alon  without  such  consent.  The  state  court 
thereupon  concluded  that  it  was  entitled  to 
restore  the  status  quo,  and  accordingly  it  en- 
tered the  orders  of  February  20,  under  which 
Connoi  was  dispossessed. 


This  WM  a  reasaertlon  of  the  Jurisdiction 
which  the  state  court  insisted  it  was  entitled 
to  exercise,  that  it  had  not  voluntarily  part- 
ed with,  or  been  lawfully  deprived  of. 

The  petitioners  were  sentenced  to  impris- 
onment for  contempt  because  of  their  alleged 
participation  in  this  action  of  the  state 
court. 

It  is  the  action  of  the  state  court  that  was 
complained  of,  and  the  essence  of  the  alleced 
contempt  was  that,  assuming  that  action 
was  taken  pursuant  to  the  advice  of  these 
attorneys,  they  were  liable  to  condemnation 
for  giving  such  advice.  In  the  ordinary  case 
of  advice  to  clients,  if  an  attorney  acts  in 
good  faith  and  in  the  honest  belief  that  his 
advice  is  well  founded  and  in  the  just  inter- 
ests of  his  client,  he  cannot  be  held  liable 
for  error  in  judgments  ^n^  preservation  of 
the  independence  of  the  bar  is  too  vital  to 
the  due  administration  of  justice  to  allow  of 
the  application  of  any  other  general  rule. 

But  here  we  do  not  have  the  ordinary  case 
of  advice  to  clients,  but  the  case  of  Judicial 
action  all^[ed  to  have  been  induced  by  the 
advice  complained  of.  The  theory  of  the 
condemnation  is  that  of  conspiracy  between 
the  state  court  and  the  attorneys  to  obsti*uct 
the  administration  of  justice  and  to  bring 
the  authority  of  the  United  States  court  in- 
to contempt. 

We  are  of  opinion  that  such  charges  ouffht 
never  to  be  indulged  in,  and  that  the  ulti- 
mate consequences  of  attacks  of  such  a  char- 
acter by  the  courts  of  one  government  on 
the  courts  of  another  are  too  serious  to  al- 
low them  to  be  made. 

The  state  court  was  a  court  of  original 
general  jurisdiction.  On  the  face  of  its  rec- 
ord its  jurisdiction  had  been  properlv  in- 
voked, and  been  properly  exercised,  and  wruig 
not  open  to* collateral  attack.  Assuming* 
that  £he  proceedings  in  bankruptcy  super* 
seded  further  proceedings  in  the  state  court, 
and  that  nothing  remained  for  the  latter  but 
to  direct  the  surrender  of  the  assets  and  the 
winding  up  of  the  accounts,  the  district 
court  was  of  opinion  that  it  might  by  sum- 
mary proceedings  take  the  assete  out  of  the 
possession  of  tl^  state  court.  But  Connor*a 
possession  was  not  acauired  in  that  way. 
The  contention  is  that  tne  property  was  giv- 
en up  voluntarily  by  the  state  court  receiv- 
er, and  not  in  obedience  to  any  order  entered 
on  summary  proceedings  to  which  that  re- 
ceiver was  a  party.  And  the  difficulty  is 
that  the  receiver  had  no  power  to  make  the 
surrender  when  it  was  made.  It  was  the 
representative  of  the  state  court  The  prop- 
erty in  its  hands  was  properly  in  custodia 
legis,  and  It  had  only  such  authority  as  was 
given  to  it  by  the  court,  and  could  not  ex- 
ceed the  limits  prescribed  by  the  court. 
Without  doubt  the  receiver  agreed  to  ^ve 
up  the  property  in  its  hands  to  the  receiver 
of  the  court  in  bankruptcy  on  the  supposi- 
tion that  the  state  court  would  assent  to  its 
doing  so.  But  the  state  court  took  a  differ- 
ent view,  and  therefore  the  possession  of 
Connor  was  from  its  standpoint  a  wrongful 
possession. 

In  order  to  the  adequate  enforosmant  of 
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the  proTisions  of  the  bankraptcj  law,  it  is 
necessanr  that  the  powers  of  courts  in  bank- 
ruptcy should  be,  as  th^  are,  moat  compre- 
hensive. 

Section  720  of  the  Revised  Statutes  <U.  S. 
Comp.  Stat.  1001,  p.  581)  provides:  'The 
writ  of  injunction  shall  not  be  granted  by 
any  court  of  the  United  States  to  stay  pro- 
ceedings in  sjiy  court  of  a  state,  except  in 
cases  where  such  injimction  may  be  author- 
ized by  any  law  relating  to  proceedings  in 
bankruptcy." 

By  §  2  of  the  bankruptcy  act  of  1898  (SO 
SUt.  at  L.  645,  chap.  541,  U.  S.  Comp.  Stat. 
1001,  p.  3421)  the  bankruptcy  courts  are 
empowered  to  "(3)  appoint  receivers  or  the 
marshals,  upon  application  of  parties  in  in- 
terest, in  case  the  courts  shall  find  it  abso- 
lutely neceesaiT',  for  the  preservation  of  es- 
tates, to  take  charge  of  the  property  of  bank- 
rupts after  the  filing  of  the  petition  and  un- 
til it  is  dismissed  or  the  trustee  is  quali- 
fied;" .  •  .  *'(13)  enforce  obedience  by 
bankrupts,  officers,  and  other  persons  to  all 
lawful  orders,  b^  fine  or  imprisonment  or 
jj  fine  and  imprisonment;"  .  •  .  ''(15) 
•  make  such  oraers,*  issue  such  process,  and 
enter  such  judgments  in  addition  to  those 
specifically  provided  for  as  may  be  necessaiy 
for  the  entorcement  of  the  provisions  of  this 
act." 
The  twelfth  general  order  in  bankruptcy 

Erovides:  **3.  Applications  •  .  .  for  an 
ijunction  to  stay  proceedings  of  a  court  or 
officer  of  the  United  States  or  of  a  state 
shall  be  heard  and  decided  by  the  judge." 

But  no  writ  of  injunction  as  such  was 
granted  in  this  case.  The  order  of  February 
11,  for  the  appointment  of  a  receiver,  pro- 
vided that  the  trust  company  should  deliver 
up  the  property  to  the  Federal  receiver,  and 
should  refrain  from  interfering  with  his 
possession  and  control  of  the  same.  That 
order  was  entered  on  the  application  of  the 
Inland  Steel  Company,  which  had  appeared 
in  the  state  court  at  the  creditors'  meeting 
of  January  24,  and  had  interposed  no  objec- 
tion to  the  order  then  entered  for  the  com- 
pletion of  pendinff  contracts  and  the  running 
of  the  plant  for  uiat  purpose.  It  wa»  one  of 
the  contentions  in  support  of  the  jurisdic- 
tion of  the  state  court  that  the  Inland  Steel 
Company  was  thereby  estopped  from  resort- 
ing to  the  bankruptcy  couit  and  obtaining 
the  appointment  of  a  receiver  there.  In 
Bijnonson  v.  Sinslicimer,  37  C.  C.  A.  387,  05 
Fed.  048,  it  was  held  by  the  circuit  court  of 
appeals  for  the  sixth  circuit,  in  a  careful 
opinion  by  Taft,  J.,  that  a  creditor  might  be 
estopped  from  filing  a  petition  in  involun- 
tary bankruptcy,  in  the  circumstances  there- 
in detailed,  and  Re  Curtis,  01  Fed.  737,  and 
36  C.  C.  A.  430,  04  Fed.  630,  in  which  a  dif- 
ferent conclusion  was  reached,  was  distin- 
guished. We  express  no  opinion  on  the  mat- 
ter, bat  it  should  be  noted,  in  passing,  as 
one  of  the  elements  of  controversy  entering 
into  the  views  of  counsel  in  the  state  court. 
The  completion  of  contracts  by  the  state 
receiver  and  the  proeurinff  of  materials 
therefor  had  been  authorized  at  the  credits 
ors'  meeting,  in  which  the  petitioning  cred- ' 


Itor  participated,  and  the  work  had  been  en- 
tered upon,  and  it  is  possible  that  a  state  of 
facts  might  have  existed  which  would  in- 
volve the  application  of  the  doctrine  of  es- 
toppel to  some  extent. 

We  do  not  understand  it  to  be  contended 
that  the  passage  of  the  bankruptcy  act  In  3 
itself  suspended  the  statute  of  Indiana^in  re-* 
lation  to  the  appointment  of  receivers,  but 
only  that  when  tne  proceedings  for  such  ap- 
pointment took  the  form,  as  they  did  here, 
of  winding  up  the  affaire  of  the  insolvent 
corporation,  ue  proceedings  in  bankruptcnr 
displaced  those  in  the  state  court  and  termi- 
nated the  jurisdiction  of  the  latter.  But  the 
acceptance  of  that  view  does  not  necessarily 
involve  the  concession  that  these  attorneys 
were  guilty  of  contempt  of  the  district  court 
because  of  the  action  of  the  state  court. 

They  could  not  be  found  guilty  because 
they  believed  and  declared  their  belief  that 
the  state  court  had  iurisdiction,  and  that 
the  district  court  had  not.  Granting  that 
they  were  mistaken,  it  does  not  follow  that 
their  mistsken  conviction  constituted  con- 
tempt. In  point  of  fact  the  state  court 
agreed  with  them,  and  would  certainly  not 
have  entered  orders  of  whose  validity  it  en- 
tertained any  reasonable  doubt. 

The  distinction  between  the  exclusive  jn- 
risdiction  of  the  court  in  bankruptcy,  pro- 
ceeding, as  it  were  in  renif  to  detemiine  the 
.status  of  a  debtor  and  his  assets,  and  the  ju- 
risdiction over  property  subjected  to  particii> 
lar  liens,  and  the  like,  exereised  by  courts 
of  concurrent  jurisdiction,  was  probably 
thought  by  them  not  to  apply  in  the  drcum- 
stances  existing  here,  and  advice  based  on 
that  opinion  could  not  in  itself  constitute 
contempt. 

What  eridence  is  there  that  these  attor- 
neys, or  either  of  them,  gave  any  advice  or 
took  anv  action  in  bad  faith,  not  in  the 
honest  discharge  of  their  duty  as  counsel, 
but  with  the  deliberate  intent  to  have  the 
Federal  court  set  at  defiance  and  its  ordera 
treated  with  contempt! 

When  Mr.  Watts  returned  from  Indian- 
apolis he  had  been  disabused  of  his  convio- 
tion  that  the  district  court  would  modify 
its  order  of  February  11,  when  fully  in- 
formed of  the  actual  situation  of  the  suit  in 
the  state  court,  and  the  participation  in  the 
proceedings  therein  of  the  creditor  on  whose 
application  that  order  had  been  granted,  and 
he  appeara  to  have  earnestly  sought  to  bring 
about  delivery  over  of  the  property,  the  dis- 
charge of  the  trust  company,  and  the  with- 
drawal from  the  record  of  the  petition  and 
order  of  February  14. 

But  he  realized,  when  about  to  appear  be-g 
fore  the  state  courts* that  his  promise  to  en-« 
deavor  to  bring  about  the  surrender  of  the 
property  had  l»en  made  under  the  pressure 
of  expediency,  and  not  by  reason  of  change 
of  judgment^  and  that  he  had  placed  himsdf 
in  the  embarrassing  position  of  acting  with- 
out leave  and  in  disregard  of  the  limitations 
of  the  order  he  had  himself  framed  and  pro- 
cured to  be  entered.  This  led  him  to  request 
Mr.  Sachs  to  accompany  him  as  his  friend 
to  New  Albany,  and  assist  in  representing 
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liis  dtnatioii  in  as  faTorable  a  light  as  pos- 
sible to  the  state  court.  It  is  not  disputed 
that  Mr.  Sacha  visited  New  Albany  solely 
in  obedience  to  the  dictates  of  friendship, 
and  tbnt  he  had  no  connection  whatsoeTer 
with  the  litigation. 

The  residt  was,  however,  and  it  might  veil 
have  been  anticipated,  that  it  appeared  to 
the  state  court  that  its  jurisdiction  had  been 
treated  cavalierly  by  the  attorn^  who  had 
represented  the  originaJ  complainant,  who 
had  insisted  that  the  court  retained  jurisdic- 
tion, and  who  could  not  deny  that  he  was 
ol  tbe  same  opinion  still.  It  was  then,  and 
on  tbe  20th,  that  Mr.  Swdha,  without  the  ua- 
aent  or  connivance  of  Mr.  Watts,  unless  sus- 
picion be  allowed  to  supply  the  want  of 
proof,  signed  and  verified  a  certain  state- 
ment by  the  United  States  Tube  Company, 
which  represented  that  the  trust  company 
had  "wrongfully,  unlawfully,  and  without 
leave  of  tiiis  court "  turned  over  the  posses- 
sion to  Connor,  and  prayed  for  its  removal, 
and  the  appointment  of  a  successor.  This 
statement  is  recited  in  the  order  of  that  date 
entered  by  the  jud^  of  the  state  court,  dis- 
allowing the  application  of  the  trust  com- 
pany to  resign  because  of  its  action  **  with- 
out leave  or  permission,"  and  stating  that 
"  the  judge  of  this  court,  upon  his  own  mo- 
tion and  because  of  the  open  contempt  of 
said  receiver  for  the  orders^  judgment,  and 
proceae  of  this  oourt^  does  now  oraer  and  di- 
rect that  said  receiver  be  and  it  ia  herel^ 
removed  from  its  trust."  The  trust  company 
was  orde^  to  account  immediately  for  all 
the  assets,  and  Kelso  was  appointed  as  re- 
ceiver in  succession  by  the  judge  "  upon  his 
own  motion,"  and  directed  to  demand  posses- 
sion of  the  property,  and  in  case  of  refusal 
to  report  to  the  judge  for  further  action  in 
JJthe  premises.  This  wsa  followed  by  the 
•  qualification  of  the  new  receiver,  thewmand 
on  Connor,  the  report  of  his  refusal,  the  is- 
sue of  the  writ  to  the  sheriff,  and  its  execu- 
tion. 

Mr.  Sachs  testified  that  on  the  19th  the 
judge  of  the  circuit  court  insisted  on  re- 
taining the  property  and  in  declininff  to  ap- 
prove of  the  promise  Mr.  Watte  had  made ; 
that  when  it  was  known  that  the  property 
had  been  delivered  the  judge  stall  declined 
to  discharge  Mr.  Watts;  that  on  the  fore- 
noon of  tl^  20th  the  judge  announced  that 
he  had  made  up  his  mind  to  remove  the  trust 
company  and  appoint  another  receiver;  that 
he,  Sachs,  expressed  the  opinion  that  if  the 
ludee  did  that  the  better  procedure  would 
be  for  the  new  receiver  to  interplead  in  the 
district  court,  setting  up^  all  the  facta  from 
the  beginning  and  obtaining  a  determination 
in  that  court ;  that  the  judge  asked  Kelso  to 
bring  tbe  facts  in  respect  of  the  delivery  of 
the  plant  to  the  official  knowledge  of  the 
court,  when  he  would  remove  the  trust  com- 
pany and  appoint  Kelso.  That  in  the  after- 
noon Kelso  desired  him  to  sign  the  state- 
ment bringing  the  facts  to  the  court's  no- 
tioe,  which  he,  Kelso,  objected  to  doing,  be- 
cause he  was  to  be  splinted  receiver,  and 
Sachs  signed  it  supposmff  the  course  to  be 
followed  would  be  an  application  to  the  dis- 


trict court  in  the  nature  of  an  interpleader; 
that  he  did  not  know  what  became  of  the 
paper,  and  did  not  know,  until  after  the 
commencement  of  the  pending  proceedings, 
what  order  had  been  entered  upon  it;  that 
he  did  not  know  that  any  proceedings  were 
contemplated  or  in  course  of  preparation  or 
prepared  with  the  view  of  retaking  the  prop* 
erty;  and  did  not  advise  or  assist  in  any 
such,  or  believe  sny  such  would  be  under- 
taken. 

In  seeking  to  extricate  Mr.  Watts  from  his 
anomalous  nosition,  Sadis  found  himself  in- 
volved, by  tne  attitude  of  the  state  court,  in 
similar  embarrassment,  for  the  state  court 
adhered  to  its  views  as  to  jurisdiction,  and 
insisted  that  it  had  never  voluntarily  vieldcd 
the  position  It  occupied,  which  afforded  the 
basis  for  testing  the  question.  It  does  not 
seem  to  have  occurred  to  Sachs  that  the 
mere  effort  to  get  an  issue  which  could  be 
transmitted  to  the  district  court  for  determi- 
nation subject  to  petition  for  review  or  such 
other  appellate  remedy  as  the  bankruptcy  S 
act  provided,  could  be  regarded  aS^contempt* 
of  that  court,  and  want  of  intention  to  com- 
mit contempt  is  entitled  to  great  weight  in 
such  circumstances. 

There  is  some  conflict  of  evidence  as  to 
Sachs's  participation  by  way  of  suggestion 
in  the  preparation  of  papers  on  the  20th,  or 
knowledge  of  the  preparation  of  the  final 
order  and  writ,  but,  without  attempting  to 
review  the  evidence  and  pass  upon  its 
weight,  we  find  nothing  in  this  conflict  to 
justify  the  conclusion  of  an  intention  to  con- 
tonn. 

State  courts  are  entitled  to  the  assistance 
of  the  sentlemen  of  the  bar  in  the  mainte- 
nance (»  their  dignity  and  jurisdiction,  and 
the  fearless  diachai^ge  of  their  duty  Ijy  tbe 
latter  should  not  be  shaken  by  liability  to 
punishment  for  mere  errors  of  judgment  in 
rendering  such  assistance. 

The  presumption  on  the  verified  response 
and  plea  of  Sachs,  which  was  sustsined  by 
his  testimony,  waa  that  he  had  not  been  in 
any  way  a  party  to  the  dispossession  of 
Connor,  and  nad  not  advised  it  or  expected 
it;  that  he  not  only  had  not  intended  any 
contempt,  but  had  committed  none.  And  as 
the  record  of  the  state  court  showed  that 
the  orders  were  entered  b^  the  iudge  of  that 
court "  upon  his  own  motion,"  that  presump- 
tion could  not  be  overthrown  without  col- 
laterally impeaching  the  record,  and  that  wa 
think  was  inadmissible. 

It  has  been  already  asstumed  that  the 
bankrupt<7  proceedings  operated  to  suspend 
the  further  administration  of  the  insolvent's 
estate  in  the  state  court,  but  it  remained 
for  the  state  court  to  transfer  the  assets, 
settle  the  accounts  of  its  receiver  and  close 
its  connection  with  the  matter.  Errors,  if 
any,  committed  in  so  doing  could  be  reotified 
in  due  course  and  in  the  designated  way. 

We  cannot  but  express  our  regret  at  the 
unfortunate  collision  between  the  two  courts, 
and  the  belief  that  the  considerate  observ- 
ance of  the  rule  of  comity  is  adequate  to 
avert  such  occurrences. 

We  are  of  opinion  that  there  was  no  Ugal 
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cvldenee  to  rastain  these  oonyictions  for  oon- 
tempt^  and  the  order  in  each  case  must  be, — 
Petitioner  discharged, 

s 

•  *  Mr.  Justice  Harlan,  concurring: 

I  concur  in  that  part  of  the  op^'nion  of  the 
court  which  shows  that  there  was  no  evi- 
dence whatever  upon  which  to  base  a  judg- 
ment for  contempt  against  Watts  and  Sachs, 
or  either  of  than.  That  view  of  the  oi- 
dence  is  sufficient  to  dispose  of  the  case  with- 
out reference  to  any  other  question  arising 
on  the  record.  My  concurrence  in  the  judg- 
ment discharging  the  petitiouers  is  solely 
on  the  ground  just  stated. 


(190  U.  8.  406) 
JEFFERSON  B.  CONLET,  Plff.  in  Err^ 

V, 

MATHIESON  ALKALI  WORKS. 

Service  of  prooeee  on  foreign  corporation. 

Service  of  summons  within  the  state  on  resi- 
dent directors  of  a  foreign  corporation  Is  In- 
sufficient to  give  the  court  Jurisdiction  of 
such  corporation,  where,  at  the  time  of  such 
service,  it  had  ceased  to  do  business  within  the 
state,  and  had  designated  no  agent  upon 
whom  service  could  be  made. 


[Na  238.] 

Argued  April  15,  16,  1909.  Decided  May  18, 
190S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  which  set 
•side  a  service  of  summons  on  a  foreign  cor- 
poration.   Affirmed. 

See  same  ease  below,  110  Fed.  730. 

The  facts  are  stated  in  the  opinion. 

iff.  W.  W.  MaoFarlaad  and  Meaere. 
MacFarland,  Taylor,  d  Costello  for  plaintiff 
in  error. 

Mr.  Alfred  Ely,  and  Meeare.  Agar,  Ely, 
d  Fulton  for  defendant  in  error. 

Mr.  Justice  MoKeana  delivered  the  opin* 
Ion  of  the  court: 
^  The  plaintiff  is  a  citizen  of  the  state  of 
^Kew  York,  and  the  defendant  was  inoorpo- 
•  rated  in  the  state  of  Virginia.  Thb^fMnm, 
as  assignee  of  T.  T.  Ma^eson,  brought  this 
action  in  the  supreme  court  of  New  York 
county,  state  of  I^ew  York,  against  the  de- 
fendant for  moneys  alleged  to  be  due  on  a 
oontract  made  and  entered  into  by  Mathieson 
and  defendant.  The  complaint  alleged  that 
the  contract  was  made  in  the  city  of  New 
York  on  the  15th  of  August,  1803.  The 
articles  of  agreement  show  that  Mathieson's 
employment  was  as  general  superintendent 
for  the  term  of  eight  years,  in  the  erection 
and  general  management  of  the  works  of 
the  corporation,  "and  also  of  their  opera- 
tion, aiter  the  same  shall  have  been  erected." 
The  defendant  had  designated  no  agent  upon 
whom  service  could  have  been  made,  and 
summons  was  served  on  R.  T.  Wilson  and 
John  Q.  Agar,  two  members  of  the  board  of 
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directors  of  the  corporation,  both  residents 
of  the  city  of  New  Yoric.  They  were  not 
officers  of  the  ctnnpany.  Before  the  time  for 
answer  had  expired,  on  defendant's  motion 
the  cause  was  transferred  to  the  United 
States  circuit  court  for  the  southern  district 
of  New  York.  A  motion  was  made  in  Uiat 
court  to  set  aside  the  summons  and  service 
as  null  and  void.  Affidavits  were  presented 
by  both  parties,  and  ruling  on  them  the 
court  said  that  if  the  facts  stated  by  the  af- 
fidavits of  the  defendant  were  true,  that,  at 
the  time  of  the  service  of  the  summons  and 
for  some  months  before,  defendant  corpora- 
tion had  ceased  to  do  business  in  the  state, 
the  motion  should  be  granted.  But  it  was 
said  that  "  the  affidavits  of  complainant  are 
mainly  on  information  and  belief,  but  an* 
nexed  to  them  is  a  letter,  the  genuineness  of 
which  is  not  questioned,  whidi  bears  date 
March  15,  1901  (two  months  and  a  half  af- 
ter the  alleged  cessation  of  business  at  Ni- 
agara Falls) ,  and  signed  by  the  treasurer  of 
the  defendant  corporation,  in  which  he 
speaks  of  the  plant  at  Niagara  Falls  as  still 
being  operated  by  the  defendant.  Under 
these  circumstances  the  court  would  not  be 
warranted  in  granting  this  motion,  in  vieir 
of  the  conflict  of  fact  If,  however,  the  de- 
fendant feels  assured  that  the  apparent  dia- 
crepan<y  can  be  explained,  and  is  willing  to 
pay  the  expenses  of  a  reference,  it  may  be 
sent  to  a  master  to  take  testimony  and  re- 
port to  the  court  whether  or  not  at  the  time 
of  the  service  of  the  summons  the  defend- 
ant corporation  was  doing  business  witUajS 
this  state."  $ 

*A  reference  to  the  master  was  mada^* 
After  taking  testimony  (which  occupies 
sixty-two  pages  of  the  record),  the  master 
reported  that,  beside  ita  plant  at  SaltviUCy 
the  defendant,  prior  to  December  31,  1900, 
owned  and  operated  a  plant  for  the  manufao* 
ture  of  caustic  soda  and  bleaching  powder 
by  electricity,  located  at  Niagara  Falls,  un- 
der a  patented  process,  known  as  the  Cast* 
ner  electrolytic  process;  that  on  the  31st  of 
December,  1900,  it  conveyed  this  plant  and 
all  of  the  property  of  the  defendant,  of  every 
kind  and  description,  to  the  Castner  Bleo- 
trolytic  Alkali  Company,  a  cor^ration  or- 
ganised under  the  laws  of  Virginia;  that  the 
consideration  expressed  for  the  conveyance 
was  $1  and  other  valushle  considerations, 
but  that  the  substantial  consideration  was 
the  entire  capital  stock  of  the  Oastner  Eleo- 
trolytic  Alkali  Company;  that  the  selling 
agent  for  the  producte  manufactured  at  Ni- 
agara Falls,  before  and  after  the  transfer, 
was  Arnold  Hoffman  &  Co.,  a  corporation  or- 
ganised under  the  laws  of  Rhode  Island,  and 
[whi^]  had  and  has  its  principal  place  of 
business  in  Providence,  in  that  state;  that  said 
company  was  and  is  the  selling  agent  for  the 
Saltville  products,  with  some  exceptions,  and 
that  said  corporation  has  a  branch  office  in 
the  city  of  New  York,  but  the  business  deal- 
ings of  the  defendant  corporation  and  of 
the  Ofestner  company  with  Arnold  Hoffman 
ft  Co.  are  carried  on  through  its  Providence 
office;  that  the  defendant,  since  a  period 
prior  to  the  31st  day  of  December,  1900, 
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bftd,  and  still  lias,  its  principal  place  of 
business  in  the  city  of  Providemce,  and  that 
Its  books  and  records  are  kept  there,  and  it 
has  also  an  office  force,  oonsisting  of  several 
employees,  that  its  bank  account  is  also 
kept  m  said  city,  and  that  it  has  no  office 
in  the  state  of  New  York, —  none  of  its 
books,  records,  or  accounts  are  kept  there, 
nor  has  it,  since  January  1,  1901,  sold  any 
of  its  products  there;  that  a  by-law  of  the 
company,  adopted  in  1896,  provided  that  the 
directors  should  hold  monthly  meetings  in 
the  city  of  New  York,  on  the  second  Wednes- 
day of  each  and  every  month  in  each  year, 
but  that  it  did  not  ap;>ear,  however,  tiiat 
meeting  had  been  held  in  compliance  with 
the  by-laws,  the  fact  being  that  th^  were 
^  held  sometimes  in  Saltville  and  sometunes  in 
§  Providence,  and,  during  the  year  1901,  at 
'^  least,  were  held  not  more  than  two  or*three 
times  in  New  York  city,  and  then  at  the 
branch  office  of  Arnold  Hoffman  A  Co.,  or 
at  the  office  of  R.  T.  Wilson  A  Co.,  bankers, 
in  Wall  street,  a  member  of  whidi  firm  waa 
a  director  of  the  defendant  company,  and 
one  of  its  principal  stockholders;  that  the 
admissions  in  a  letter  of  the  treasurer  of 
the  company,  March  15,  1901,  "  are  fully  ex* 
plained  by  the  fact  that  it  followed  earlier 
correspondence  in  which  the  plan  of  dispos- 
ing of  the  plant  at  Niagara  Falls  for  the 
•stock  of  a  new  company  was  brought  to  the 
attention  of  Mr.  rell,"  the  president,  to 
whom  the  letter  was  addressed.  The  mas- 
^r's  report  concluded  as  folIowB: 

''Upon  the  facts  thus  outlined,  it  does 
not  appear  that  the  defendant  corporation 
was,  at  the  time  of  the  service  of  the  sum- 
mons herein,  viz.,  April  18,  1901,  doing  busi- 
ness within  this  state. 

"  The  fact  that  it  held  the  entire  capital 
stock  of  the  Castner  Electrolytic  Alkali 
Company,  and  that  the  operations  of  that 
•oompany  were  carried  on  under  the  same 
management  as  before  December  31,  1900,  is 
not  material.  The  new  corporation  waa  a 
^separate  legal  entity,  and,  whatever  may 
iiaye  been  the  motives  leading  to  its  creation, 
it  can  only  be  regarded  as  such  for  the  pur^ 
poses  of  legal  proceedings. 

"  It  was  that  corporation  alone  which 
'transacted  any  business  in  this  state,  not- 
withstanding it  may  have  been  for  all  prac- 
iical  purposes  merely  the  instrument  of  the 
defendant  corporation.  People  ▼•  American 
Bell  Teleph,  Co.  117  N.  Y.  241,  22  N.  B. 
1057;  United  Siaiee  T.  American  BeU 
releph.  Co,  29  Fed.  17.** 

The  plaintiff  excepted  to  the  report,  the 
rulings  of  the  master  on  the  admission  of 
testimony,  and  to  his  conclusions.  The  re- 
port was  affirmed  and  the  service  of  sum- 
mons set  aside  and  declared  null  and  void. 
This  ruling  is  assigned  as  error. 

The  fundamental  proposition  of  plaintiff 
in  error  is  that  the  state  court  had  juris- 
diction of  the  defendant  in  error,  and  that, 
therefore,  the  circuit  court  of  the  United 
6tates  had  jurisdiction.  To  sustain  the  ju- 
risdiction of  the  state  court  subdivision  3' 


of  I  432  and  %  1780  of  the  Code  of  CHvil 
Procedure  of  the  state  are  cited.    Subdivi-o 
sion  1  of  I  432  provides  for  service  upon  j 
certain  enumerated  officers  of  a  foreigm*eor-# 
poration;  subdivision  2  provides  for  the  des- 
ignation of  a  person  by  the  corporation  upon 
whom  process  may  be  served.     Subdivision 
3  is  as  follows: 

"  If  such  a  designation  is  not  in  force,  or 
if  neither  the  person  designated  nor  an  of- 
ficer specified  in  subdivision  1st  of  this  sec^ 
tion  can  he  found  with  due  diligence,  and 
the  corporation  has  property  within  the 
state,  or  the  cause  of  action  arose  therein, 
to  the  cashier,  a  director,  or  a  managing 
agent  of  the  corporation  within  the  state.* 

Section  1780  is  as  follows: 

"Sec.  1780.  An  action  against  a  foreign 
corporation  may  be  maant^ned  by  a  rea- 
dent  of  the  state,  or  by  a  domestic  corpora- 
tion, for  any  cause  of  action.  An  action 
against  a  foreign  corporation  may  be  main- 
tained by  another  foreign  corporation,  or 
by  a  nonresident,  in  one  of  the  following 


''  1.  Where  the  action  is  brought  to  re- 
cover damages  for  the  breach  of  a  contract^ 
made  within  the  state  or  relating  to  piop- 
erty  situated  within  the  state,  at  the  time 
of  the  making  thereof. 

**2,  Where  it  is  brought  to  recover  real 
property  situated  within  the  state,  or  a  tibat- 
tel,  which  is  replevied  within  the  state. 

"  3.  Where  the  cause  of  action  arose 
within  the  state,  except  where  the  object  ol 
the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  state." 

These  sections,  it  is  insisted,  gave  the 
state  court  jurisdiction,  and  it  follows  that 
the  circuit  court  had  jurisdiction.  But, 
granting  the  existence  of  a  cause  of  action, 
it  is  not  every  service  upon  an  officer  of  a 
corporation  which  will  give  the  state  court 
jurisdiction  of  a  foreign  corporation.  This 
was  declared  in  Goldey  v.  Morning  Kewe^ 
156  U.  S.  518,  39  L.  ed.  617,  13  Sup.  Ct 
Rep.  559.  The  case  arose  in  New  York,  and 
the  question  presented  was  ''whether,  in  a 
personal  action  against  a  corporation  which 
neither  is  incorporated  nor  does  business 
within  the  state,  nor  has  any  agent  or  prop- 
erty therein,  service  of  the  summons  upon  its 
president,  temporarily  within  the  jurisdic- 
tion, is  sufficient  service  upon  the  corpora- 
tion." 

As  there  was  a  difference  between  the  nil-  h 
ings  of  the  state  court  of  New  Yoric  and^ 
the  cireuit  courts  of  the  United  States  *on* 
the  question,  it  was  elaborately  considei-ed 
"  upon  principle  and  in  the  light  of  previous 
decisions  of  this  court."    The  dcci^iions  were 
examined,  and  the  question  was  answered  in 
the  negative,  and  it  was  announced,  as  "  an 
elementary  principle  of  jurisprudence,  thai 
a  court  of  justice  cannot  acquire  jurisdiction 
over  the  person  of  one  who  has  no  residence 
within  its  territorial  jurisdiction,  except  by 
actual  service  of  notice  within  the  jurisdic- 
tion upon  him  or  upon  some  one  authorized 
to  accept  service  in  his  behalf,  or  by  his 


wttlTer,  by  gonsnl  appearancB  or  otborwifle^ 
of  the  want  of  due  service.  WhatoTer  efTect 
a  ooDfltnictive  eeirioe  may  be  allowed  in  the 
coorta  of  the  same  sovemment»  it  cannot  be 
recognised  as  yalid  bj  the  courts  of  any 
other  government.''  It  was  also  held  that 
the  defendant,  by  filing  a  petition  for  re- 
moval, did  not  waive  defects  in  the  service 
of  summons,  and  that  objection  could  be 
made  of  such  service  in  the  circuit  court  of 
the  United  States  in  the  same  manner  as  if 
the  action  had  been  originally  commenoed 
there.  Ooldey  v.  Mormng  New9  was  affirmed 
in  Wabash  Western  B.  Co.  v.  Broto,  164  U. 
8.  271,  41  L.  ed.  431«  17  Sup.  Ct  Rep.  126. 
The  principle  announced  in  Golde^  v. 
Morning  Neu>9  covers  the  case  at  bar.  The 
resic!e7:ce  of  an  officer  of  a  corporation  does 
not  ueecssarily  give  the  corporation  a  domi- 
cil  in  the  state.  He  must  be  there  officially, 
—  there  representing  the  corporation  in  its 
business.  8i,  Olair  v.  Oo»,  106  U.  S.  350, 
27  L.  ed.  222,  1  Sup.  Ct.  Rq>.  364.  In  other 
words,  a  corporation  must  be  doing  business 
there,  and,  recognizing  the  necessity  of  this, 
tl.e  circuit  court  referred  that  issue  to  a 
master.  The  decision  upon  the  issue  was 
adverse  to  the  contention  ol  the  plaintiff, 
and  we  cannot  say  that  it  was  not  sustained 
by  the  evidence  and  the  presumptions  whidi 
must  be  conceded  to  the  report  of  a  master 
and  the  Judgment  of  the  lower  court.  The 
defendant  was  competent  to  convey  its  prop- 
erty to  the  Castner  Blectrolytio  Alkali  Com- 
pany, and  afterwards  make  the  locality  of 
its  own  business  Providence  ajid  Saltville. 
Whether  the  transfer  to  the  latter  company 
waa  fraudulent  we  certainly  cannot  decide 
from  this  record,  and  the  by-law,  which  pro- 
vided for  a  monthly  meeting  in  New  York, 
eioould  not  of  itself  keep  the  corporation  in 
9  New  York.  The  testimony  is  positive  that 
*  no  business  of  the  corporation*was  done  in 
New  York  city  after  the  transfer  of  the 
Niagara  Falls  plant;  that  all  of  the  busi- 
ness of  the  corporation  was  conducted  at 
Providence,  except  of  a  purely  manufacture 
ing  character,  which  was  conducted  at  Salt^ 
ville. 

The  following  is  an  extract  from  the  testi- 
mony of  the  secretary  and  treasurer: 

"The  offices  of  the  Mathieson  Alkali  Works 
at  Providence  conducted  all  the  business  of 
the  company  except  that  of  a  purely  manu- 
facturing character,  which  was  conducted  at 
Saltville.  They  keep  there  the  general  books 
of  account,  the  books  of  record,  the  stock 
books.  They  had  charge  of  the  general 
course  of  the  company's  affairs  and  trans- 
acted its  finances;  collected  the  money  and 
paid  the  billa  In  fact,  attended  to  all  the 
business  which  generally  comes  under  the 
conduct  of  a  company's  general  office.  This 
was  done  solely  at  Providence,  and  nowliers 
else." 

And  he  further  testified  that  all  of  the 
goods  of  the  corporation  were  sold  at  Provi- 
dence, ne  affidavits  filed  by  the  defend- 
ants were  as  positive  as  the  oral  testimony. 
The  order  of  the  Cirouit  Court  i$  therefore 
affirmed. 


2S  SUPREME  COURT  REPORTER.  Cor.  TxBMf 

UNION   TELEGOLAPH  ^COM? 


WESTERN 

PANY,  Plff.  in  Brr^ 

V. 

STATE  OF  MISSOURI  at  the  Relation  and 
the  Use  of  CHRia  GOTTLIEB,  Collector 
of  the  Revenue  for  Jackson  County,  Mis- 
souri. 

BtiUe  tawatioH  —  of  foreign  telegraph  oom- 
panies  —  valuation  of  property  within 
state  —  discrimination  or  overvaluatUm 
no  defense  to  suit  for  tames. 

1.  A  state  tax  on  the  property  within  the  state 
belonging  to  a  foreign  telegraph  corpora- 
tion, the  vaJue  of  which  was  determlaed  by  re- 
garding It  as  a  part  of  a  system  operated  In 
other  atatea  Is  not  invalid  because  sacb  cor> 
poration  is  engaged  in  interstate  busineaa 
and  has  accepted  the  provisions  of  the  act  of 
July  24,  1866.  giving  It  the  privilege  of  op- 
erating a  line  over  military  and  post  roada, 
and  was  not  created  by  such  state  or  glvea 
any  franchise  by  It. 

2.  Discrimination  or  overvaluation  by  a  state 
board  of  equalization  in  assessing  property 
for  purposes  of  taxation  Is  not  a  ground  of 
defense  to  an  action  at  law  to  collect  the 
tazea 
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IN  ERROR  to  the  Supreme  Court  of  Mis- 
souri to  review  a  judgment  which  ru- 
versed  a  judgment  of  the  Cirouit  Court  of 
Jackson  County  for  a  portion  of  the  taxes 
sought  to  be  collected  xrom  a  foreign  tele- 
graph company,  and  entered  judgment  for 
the  full  amount  of  the  tax  sued  for.  Af- 
firmed. 

See  same  case  below,  166  Ma  602,  66  ft. 
W.  776. 

« 

Statement  by  Mr.  Justioe  MoXenaas  ^ 
*  The  defendant  in  error  is  the  tax  oolleetor  * 
of  Jackson  county,  Missouri,  and  brought 
this  action  against  the  plaintiff  in  error  in 
the  circuit  court  of  that  county  for  the  sum 
of  $1,027.22,  the  taxes  assessed  againet 
plaintiff  in  error  for  the  year  1800,  appor- 
tioned to  Jackson  county.  The  answer  of 
the  plaintiff  in  error  alleged  Ulegali^  in 
the  Uxes  upon  two  grounds:  First,  that 
the  taxes  were  levied  upon  the  franchise  of 
the  plaintiff  in  error,  derived  from  tha 
United  States  under  certain  acts  of  the  Con- 
gress; second,  that  the  state  board  of  equali- 
aation,  intending  to  injure  the  plaintiff  by 
compelling  it  to  pay  an  excessive  and  dispro- 
portionate share  of  state  and  local  taxes;,  as- 
sessed its  poles,  wires,  and  instnunents  at 
far  more  than  their  actual  value. 

The  plaintiff  in  error  is  a  telegraph  com* 
panv,  incorporated  by  the  state  of  Ntfw 
York.  It  does  business  in  the  state  of  Mia- 
souri,  having  oflSces  in  a  number  of  cities  of 
that  state,  and  its  lines  run  between  those 
cities  and  to  and  from  them  to  other  plaoea 
in  the  Union ;  in  other  words,  the  plaintiff  in 
error  engages  in  intrastate  and  interstate 
Imsinesa     It  claims  to  have  no  franehiaea 
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from  tlie  state  of  lOsBonri  (except  in  aa 
imimportant  instance),  but  occupies  the 
streets  of  its  cities,  and  its  public  roads  and 
highways,  by  authority  ef  the  act  of  Con- 
gress of  July  24,  1866  (14  Stat  at  L.  221, 
chap.  230,  U.  8.  Comp.  Stat.  1901,  p.  3579), 
entitled  "An  Act  to  Aid  in  the  Construction 
of  Telegraph  Lines,  and  to  Secure  to  the 
Government  the  Use  of  the  Same  for  Postal^ 
liilitaiy,  and  Other  Purposes.*'  The  ma- 
terial part  of  §  1  of  the  act  is  as  follows: 

"  Section  1.  That  any  telegraph  company 
now  organized,  or  which  maj  hereaft^  be 
organized,  under  the  laws  of  any  state  in 
this  Union,  shall  have  the  right  to  construct, 
maintain,  and  operate  lines  of  telegraph 
^  through  and  over  any  portion  of  the  publio 
H  domain  of  the  United  States,  over  and  along 
•*  any  of  the* mill taiy  or  post  roads  of  the 
United  States,  which  have  been  or  may  here- 
after be  declared  such  by  an  act  of  Con- 
gress, and  over,  under,  or  across  the  navi- 
fable  streams  or  waters  of  the  United 
tates:  Provided,  That  such  lines  of  tele- 
graph shall  be  so  oonstrueted  and  main- 
tained as  not  to  obstruct  the  navigation  of 
such  streams  and  waters  or  interfere  with 
the  ordinaiy  travel  of  such  military  or  post 
roads." 

Section  2  provides  that  the  messages  be- 
tween the  omcers  and  agents  of  the  govern- 
ment shall  have  priority,  and  be  sent  at 
rates  to  be  fixed  by  the  Postmaster  General. 

Section  3  forbids  the  transfer  of  the  rights 
conferred  by  the  act. 

Section  4  ffives  the  United  States  the 
power  to  purchase  the  telegraph  lines,  prop- 
erty, and  effects  of  any  company  availing  it- 
lelt  of  the  benefits  of  the  act. 

Section  4  is  as  follows: 

"And  he  it  further  enaoied^  That  before 
any  telegraph  company  shall  exercise  any  of 
tJie  powers  or  privileges  conferred  b^  this  act, 
such  company  shall  file  their  written  ac- 
oeptanoe  with  the  Postmaster  General  of  the 
refitrictions  and  obligations  required  by  this 
act." 

Under  the  Constitution  and  laws  of  Mia- 
■ouri,  the  state  board  of  equalisation,  com< 
posed  of  the  governor,  secretary  of  state, 
state  auditor,  state  treasurer,  and  attornev 
genera],  asaesises  railroad  and  telegraph 
property,  and  it  also  equalizes  the  real  and 
personal  property  assessed  by  the  local  as- 
sessors, exercising  its  powers  of  original 
assessment,  the  board  niade  the  following 
order  in  re^psud.  to  the  property  of  plain- 
tiff in  error: 

State  of  Missouri,  office  of  state  auditor. 

Be  it  remembered  that  heretofore,  to  wit^ 
on  the  25th  day  of  July,  1899,  the  following, 
amone  other  proceedings,  were  had  by  the 
state  board  of  equalization,  via,: 

The  state  board  of  equalization  having 
given  to  the  Western  Union  Telegraph  Com- 
pany opportunity  to  be  heard  personally  by 
the  board,  and  having  heard  the  said  com- 

nv,  through  its  officers  and  agents,  and 
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matters  bearing  upon* the  ooestton  of  the* 
value  of  the  property  of  saia  company,  and 
considering  the  cost  of  construction  and 
equipment  of  said  Western  Union  Telegraph 
Company,  and  the  location  thereof,  and  its 
trafiio  and  business,  and  the  marlcet  and  par 
value  of  its  stocks  and  bonds,  and  the  gross 
receipts  and  net  earnings  and  frandiise 
owned  by  said  company,  and  the  value 
thereof,  and  having  received  evidence  con- 
cerning the  value  of  the  cost  of  construc- 
tion of  said  telrapraph  line,  and  the  market 
value  and  par  value  of  the  stocks  and  bonda^ 
and  the  gross  receipts  sjid  net  earning 
power,  and  the  franchise  and  value  thereof, 
and  having  heard  evidence  upon  and  coi^ 
sidering  nil  other  matters  ascertainaUe  by 
said  board  bearing  upon  the  question  of  the 
value  of  snid  company,  which,  in  the  opinion 
of  the  board,  would  assist  in  its  findings, 
conclusions,  and  judgment  in  arriving  at  the 
actual  cash  value  of  the  property  of  said 
telegraph  company:  on  motion  the  state 
board  of  equalization  asocoscs  and  values 
for  taxes  of  1899  the  property  of  said  West- 
em  Union  Telegraph  Company  at  $1,827,- 
727.45;  and  it  is  further  ordered  by  the 
state  board  of  equalization  that  the  assessed 
value  thereof  be  distributed  upon  the  classes 
of  property  as  follows: 

6,075.98    miles    of    poles    at 

$71.50  per  mile $434,488  57 

23J67.84    miles    of    wire    at 

$22.02  per  mile 523,360  8S 

3,375    instruments    at    $6.70 

each 13,637  60 

All  other  proper^  at. 856,400  66 

$1,827,727  46 

The  apportionraent  «f  the  tax  to  Jackson 
county  was  as  follows  t 

For  state  purposes $202  4S 


ha 


aving  carefully  considered  the  facts  set  out 
in  the  returns  and  the  statements  of  said 
company,  and  all  evidence  of  value,  and  all 


For  county  purposes  . 

For  road  purposes 

For  general  county  school  pur- 
poses   

For  school  building  purposes  •• 

For  other  school  purposes 

For  Kansas  CUy  municipal  pur- 
poses   

For  Independence  municipal  pur- 
poses   

For  ELaw  township  railroad  pur- 


For  Blue  township  railroad  pur- 
poses   


288  40 
86  41 

870  01 

2  98 

19  03 

81  21 

26  88 

8  03 

4  74 


ToUl $1,027  28 » 

*The  case  was  tried  without  a  jury  and* 
the  trial  court  found  "  the  fact  to  be  from 
the  evidence  and  the  pleadings  that  the  de- 
fendant owned  in  the  state  of  Missouri,  at 
the  time  of  said  assessment,  the  poles,  wires, 
and  instruments  of  the  value  hereinbefore 
set  forth.  And  the  court  finds  the  fact  to 
be  from  the  evidence  that  in  valuing  *all 
other  property '  of  defendant  the  state  Doard 
took  into  consideration  ths  firaaefaiss  ol  d^ 
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fendant  company,  and  the  eonrt  finds  under 
the  law,  and  so  declares,  that  the  franchise 
of  defendant  company  is  not  subject  to  valu- 
ation and  taxation,  and  as  to  this  item  of 
the  above-named  valuation  the  court  finds 
the  issues  for  the  defendant.'' 

Jud^ent  was  entered  against  plaintiff  In 
error  m  the  sum  of  $605.82,  being  the  tas 
on  the  poles,  wires,  and  instruments  of  the 
company,  with  interest  at  2  per  cent  for 
collector's  fees,  and  also  for  attorney's  fees. 
Hie  amount  found  due  was  made  a  first  lien 
against  the  property  of  defendant  in  error, 
and  special  execution  ordered  to  be  issued. 
Both  parties  moved  for  a  new  trial,  whidi 
motions  were  denied.  Both  parties  then  ap- 
pealed to  the  supreme  court  of  the  state, 
which  court  reversed  the  judgment  of  the 
circuit  court.  After  an  elaborate  discussion 
of  the  case  the  supreme  court  said: 

**  It  follows  that  the  judgment  of  the  cir- 
cuit court  holding  the  tax  assessed  against 
'  all  other  proper^  at  $856,400.56  '  to  be  un- 
lawful, is  erroneous^  and  that  the  plaintiff 
is  entitled  to  a  judgment  for  the  whole 
amount  of  the  tax  sued  for.  Judgment  is 
accordingly  entered  here  for  the  plaintiff 
for  $1,027.22,  back  taxes  for  the  year  1899, 
with  interest  thereon  from  the  Ist  of  Janu- 
ary, 1900,  at  the  rate  of  1  per  cent  per 
month  (Bev.  Stat  1899,  9  9226),  and  costs." 

This  writ  of  error  was  then  sued  out. 
Other  facts  appear  in  the  opinion. 

Messrg,  Eleneions  Smitli,  Jolm  F. 
Dillon»  Alexander  New,  and  Eenry  D.  Ee- 
tabrook  for  plaintiff  in  error. 

Meeers.  Hnntev  VU  Mexiwetbev  and 
^  Bohert  B,  BaU  for  defendant  in  error. 

*  *  Mr.  Justice  MoKenna,  after  stating  the 
facts,  delivered  the  opinion  of  the  court: 

H      On  the  ouestion  of  fact,  if  it  be  such,  as 
9  to  what  the  item  **  of  other  property   at 

*  $856,400.56,"  in  the*assessment  by  the  board 
of  equalization,  was  constituted  of  the  trial 
court  and  the  supreme  court  of  the  state  are 
not  in  accord.  The  trial  court  found  the 
'^  fact  to  be  from  che  evidence  that,  in  valu- 
ation 'of  other  property'  of  defendant^  the 
state  board  took  into  consideration  the  fran- 
chise of  defendant  company."  It  is  apparent 
from  the  court's  opinion  that  by  franchise 
the  court  meant  the  rights  and  privileges  ob- 
tained by  the  plsintiff  in  error  under  the 
act  of  Congress  of  July  24,  1866.  The  su- 
preme court  of  the  state,  however,  expressed 
its  conclusion  from  the  evidence,  as  follows: 

"  So,  that,  when,  in  determining  the  value 
of  the  property  of  the  defendant  in  this 
state,  the  board  of  equalization  took  into 
consideration  *  the  cost  of  construction  and 
equipment  of  said  Western  Union  Telegraph 
Company,  and  the  location  thereof,  and  its 
trafiio  and  business,  and  the  par  value  of 
its  stock  and  bonds,  and  the  gross  receipts 
and  net  earnings  and  franchises  owned  by 
mid  company,  and  the  value  thereof,'  it  did 
not  and  could  not  have  included  therein  any 
frsnchise  derived  by  the  defendant  from  the 
government  of  the  United  States,  because 


that  government  had  conferred  no  such  fran- 
chise;  nor  was  such  a  valuation  placed  upoa 
'all  other  properhr,'  a  tax  upon  the  fran- 
chise of  the  defendant  company.  The  fran- 
chise derived  by  the  defendant  from  the 
state  of  New  York  was  considered  by  the 
board  in  determining  the  value  of  the  prop- 
erty of  the  defendant  located  in  this  state. 
That  is,  that  property  was  valued,  not  as  so 
many  poles,  so  much  wire,  so  many  instru- 
ments, or  so  much  *  other  property,'  in  the 
abstract,  but  was  valued  in  the  concrete,  in 
the  relation  that  such  property  in  the  ab- 
stract bore  to  other  property  in  the  al^tract, 
which  being  brought  into  relation  towards 
each  other  —  into  a  system,  located  partly 
in  this  stete  and  partly  in  other  states  — 
gave  each  part  a  concrete  value,  which  was 
much  greater  tlian  ite  abstract  value.  The 
right  to  exist  —  the  franchise  —  of  the  de- 
fendant was  property,  and  was  subject  to 
texation,  either  directly,  in  the  proportion 
that  the  portion  of  the  franchise  exercised 
in  this  state  bore  to  the  proportion  of  the 
franchise  exercised  in  all  other  states,  or  in- 
directly, as  was  done  in  Massachusette  sud  s^ 
was  done  here,  by  being  impressed  upon  the  ^ 
"tangible  property  owned  by  it,  thereby  in-* 
creasing  ite  value,  and  by  considering  the 
franchise  and  ite  tangible  property  as  a  qra- 
tem,  and  then  assessing  the  part  of  the  prop- 
erty forming  a  part  of  the  system  and  lo- 
cated in  Missouri  as  of  ite  proportionate 
value  of  the  whole  property  constituting  tha 
system." 

Plaintiff  in  error  asserte  the  correctness  of 
the  finding  of  the  trial  court,  and  insiste 
that  it  is  the  only  finding  that  could  have 
been  made,  and  bases  the  argument  against 
the  taxes  assessed  on  that  insistence.  But 
if  the  finding  on  the  question  is  one  of  fact, 
necessarily  we  are  bound  by  that  made  by 
the  supreme  court  of  the  stete.  Tlie  triid 
court  picked  out  the  righte  given  to  the  de- 
fendant under  the  act  of  Congress,  denomi- 
nated them  a  franchise,  contemplated  tha 
franchise  as  a  distinct  proprietory  entity* 
and,  because  it  was  derived  from  the  Fed- 
eml  government,  decided  that  it  was  exempt 
from  taxation.  The  necessary  consequence 
was  and  is  to  destroy  the  relation  between 
that  franchise  and  the  other  properties  of 
the  plaintiff  in  error,  regarding  them,  not 
as  parte  of  the  system,  but  abstractly, —  re- 
garding the  poles  not  diirerently  from  other 
poles,  the  wire  not  different  from  other  wire. 
The  supreme  court,  on  the  contrary,  re- 
garded the  properties  as  related  and  as  con- 
stituting a  system,  and  because  of  their  re- 
lation having  a  value  ^eater  than  the  simi 
of  the  values  of  the  individual  things  re- 
garded merely  as  such.  Viewing  the  order 
of  the  board  of  equalization  as  the  supreme 
court  viewed  it,  was  it  valid?  In  other 
words.  Is  the  state  in  exercising  its  taxing 
power  limited  to  assessing  the  mere  material 
things  used  by  the  plaintiff  in  error,  and 
must  it  regard  them  as  of  no  greater  value 
than  they  had  when  they  repo^  in  lumber 
yards  and  factories,  with  cost  added  of  put- 
ting them  in  place?  Or  the  proposition  may 
be  stated   another   way,   which  better   ex- 
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I  tli«  Qltfanate  oonteatioii  of  the  plain- 
iff  in  error.  Oonceding  that  the  tangible 
property  of  the  telegra^  company  derives 
Talue  from  its  use  in  a  system,  does  the  com- 
pany do  business  in  the  state  in  Diirsuance 
of  the  Constitution  of  the  United  States  and 
the  act  of  July,  1860,  and  become  thereby 
an  instrument  of  interstate  commerce  and 
a  government  agent,  and  as  such  exempt 
from  the  taxation  contested  in  this  caset 

n  We  think  the  question  has  been  answered  by 

*}  this  court. 

•  •  In  Western  U.  Teleg,  Co,  v.  Atty,  Qen, 
125  U.  8.  630,  81  L.  ed.  700,  8  Sup.  Ct  Rep. 
861,  the  effect  of  the  act  of  July,  1866,  upon 
the  power  of  the  state  to  tax  the  property 
of  telegraph  oompanies  was  consideied.  The 
laws  of  Massachusetts  imposed  a  tax  upon 
the  Western  Union  Telegraph  Company  on 
account  of  the  property  owned  and  used  by 
it  within  that  state,  the  value  of  which  was 
ascertained  by  comparing  the  length  of  its 
lines  within  the  state  with  the  lexigth  of  its 
entire  lines.  The  tax  was  sustained.  The 
act  of  July,  186G,  was  urged  against  the  tax 
as  it  is  urged  here. 

The  contentions  of  the  company  In  that 
case  was,  as  it  is  in  this,  that  it  did  not 
derive  its  existence  from  the  state  of  Mis- 
souri, but  from  the  state  of  New  York ;  that 
H  did  not  do  business  in  tlie  state  of  Mis- 
•oviri  1^  permission  of  thai  stete,  but  by 
virtue  of  being  an  instrument  of  interstate 
eommeros;  that  ite  riffhte  and  privileges  and 
franchises  were  oonnrred  by  the  United 
Stetes  and  constituted  it  an  agent  of  the 
United  States,  and  as  such  agent  it  waa  ex- 
empt from  the  tax  imposed.  The  conten- 
tions were  rejected.  The  court  did  not  test 
or  measure  Uie  power  of  the  stete  by  the 
name  whidi  ite  laws  gave  the  tex,  and, 
•peaking  by  Mr.  Justice  Miller,  said: 

"The  argument  is  very  much  pressed  that 
It  is  a  tax  upon  the  franchise  of  the  com- 
pany, which  franchise  being  derived  from 
the  United  Stetes  by  virtue  of  the  stetute 
above  recited,  cannot  be  texed  by  a  stete, 
and  counsel  for  appellant  occasionally  speak 
of  the  tax  authorized  by  the  law  of  Massa- 
ehusette  upon  this  as  well  as  all  other  cor- 
porations doing  business  within  ite  terri- 
tory, whether  organized  under  ite  laws  or 
not,  as  a  tax  upon  their  franchises.  But  by 
whatever  nrme  it  may  be  called,  as  de- 
scribed in  the  laws  of  Massachuaette  it  is 
essentially  an  excise  upon  the  capitel  of  the 
corporation.  The  laws  of  that  conunon 
wealth  attempt  to  ascertain  the  just  amount 
which  any  corporation  engaged  in  business 
within  ite  limite  shall  pay  as  a  contribution 
to  the  support  of  its  government  upon  the 
amount  and  value  of  the  capitel  ao  employed 
by  it  therein." 
^  And  that  power  of  the  stete  was  explained 
U  in    an    elaborate    opinion,    and    susteined. 

•  These  propositions  were  laid  down:  ^llie 
company  owed  ite  existence  as  a  corpora- 
tion and  ite  right  to  exercise  the  bunness 
of  telegraphy  to  the  laws  of  the  state  under 
which  it  was  organized;  that  the  privilege 
of  running  the  lines  of  ite  wires  over  and 
along  the  military  and  post  roads  of  the 


United  States  was  granted  by  the  act  of 
Congress,  but  that  the  statute  was  merely 
permissive,  and  conferred  no  exemption  from 
the  ordinary  burdens  of  taxation;  that  the 
stete  could  not,  by  any  specific  statute,  pre- 
vent a  corporation  from  placing  ite  lines 
along  the  post  roads  or  stop  the  use  of  them 
after  they  were  so  placed,  but  the  corpora- 
tion oould  be  texed,  in  exchange  for  the  pro- 
tection it  received  from  the  stete,  ''upon 
ite  real  or  personal  property  as  any  ower 
person  would  be."  And,  describing  the  par- 
ticular tex  imposed,  it  was  said: 

**  The  tex  in  the  present  case,  though  ncnn- 
inally  upon  the  shares  of  the  capital  stock 
of  the  company,  is  in  effect  a  tax  upon  that 
organization  on  account  of  property  owned 
and  used  by  it  in  the  state  of  Massachusetts, 
and  the  proportion  of  the  length  of  ite  lines 
in  that  stete  to  their  entire  length  through- 
out the  whole  country  is  made  the  basis 
for  ascerteining  the  value  of  that  property. 
We  do  not  think  that  such  a  tax  is  forbidden 
by  the  acceptance  on  the  part  of  the  tele- 
graph company  of  the  righte  conferred  by 
§  5268  of  the  Revised  Stetutes  [U.  S.  Comp. 
Stat.  1001,  p.  3570]  or  by  the  eommeros 
clause  of  the  Constitution." 

In  other  words,  the  lines  in  Massachu- 
sette  were  regarded  as  a  part  of  a  system, 
and  assessed  aooordingly. 

The  stsjtute  of  Massachusette  came  up 
again  for  consideration  in  Atty,  Gen.  ▼• 
Western  V,  Teleg.  Go.  141  U.  8.  40,  36  L.  ed. 
628,  11  Sup.  Ct.  Rep.  889,  and  the  principles 
announced  in  Western  U,  Teleg.  Go.  v.  Atty» 
Gen.  125  U.  S.  530,  31  L.  ed.  790,  8  Sup. 
Ct.  Rep.  961,  were  aflftrmed  and  followed. 
See  also  Rattertnan  v.  Western  U,  Teleg. 
Go.  127  U.  8.  411,  32  L.  ed.  229,  2  Intera 
Com.  Rep.  50,  8  Sup.  Ct  Rep.  1127;  LeUmp 
V.  Port  of  Mobile,  127  U.  S.  640,  32  L.  ed. 
311,  2  Intera  Com.  Rep.  134,  8  Sup.  Ct  Rep. 
1380. 

These  cases  esteblish  that,  in  estimating 
the  value  of  the  property  of  a  telegraph  com- 
pany situate  within  a  state,  it  may  be  re- 
garded, not  abstractly  or  strictly  locally, 
but  as  a  part  of  a  system  operated  in  other 
stetes,  and  that  the  stete  was  not  precluded 
from  texing  the  property  because  the  state 
had  not  created  the  company  or  conferred    4 
franchise   upon   it,   or   because   it   derived  a 
righte  or  privileges  under  the  act  of  July,^ 
1866,  <Nr*was  engaged  in  interstete  commerce.  • 
Every  one  of  the  fundamental  propositions^ 
therefore,  contended  for  by  plaintiff  in  error, 
those  decisions  declare  unsound. 

But  it  is  contended  that  the  method  of  em- 
sessment  followed  in  those  cases  was  sus- 
tsincd  because  they  were  prescribed  by  the 
legislature,  and  that  in  the  case  at  bar  the 
method  adopted  was  not  prescribed  or  au- 
thorized by  the  laws  of  Missouri.  The  an- 
s^rer  is  obvious.  What  the  laws  of  Missouri 
authorized  was  competent  for  the  supreme 
court  of  Missouri  to  decide,  and  it  decided 
that  the  order  of  the  board  of  equalization 
was  legal  under  the  Constitution  and  stet^ 
utes  of  the  statcL  The  decision,  constituting, 
I  as  it  does,  an  interpretetion  of  the  Conati-' 
tution  and  laws  of  the  stete,  is  not  open  to 
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dispute  here.  If  it  were,  it  would  seem  in- 
contestable that  the  state  could  either  pi»- 
■oribe  the  method  or  confer  upon  its  tax- 
ing officers  the  pover  to  adopt  a  euitable 
one.  And  there  la  nothing  in  the  Adams 
Beep,  Co.  Cases,  106  U.  S.  171,  226,  41  L.  ed. 
060,  079,  17  Sup.  Ct.  Rep.  527,  608,  to  the 
contrary. 

2.  The  plaintiff  in  error  asserts  that  the 
board  of  equalization  prsxstised  discriminsr 
tion  against  it  by  assessing  at  a  value  dis- 
proportionate to  the  value  assessed  on  real 
and  personal  property  by  local  asHesHing  of- 
ficers. This  defense  was  expresaed  as  fol- 
lows: 

''Defendant  avere  that  under  the  law  it 
was  the  duty  of  said  board  of  eoualization 
to  adjust  and  equalize  as  aforesaia  the  valu- 
ation of  all  real  and  personal  property  in 
the  state  of  Missouri,  among  the  several 
counties  in  the  state,  and  that  during  the 
period  aforesaid  it  did  so  proceed  to  adjust 
and  equalize  such  valuations.  That  said 
state  board  of  equalization,  by  common  ar- 
rangement, understanding,  and  purpose 
amons  themselves,  in  fact  did  during  the 
period  aforesaid,  in  violation  of  the  Consti- 
tution and  laws  of  said  state  of  Missouri, 
with  intent  to  compel  defendant  to  pay  a 
greater  proportion  of  taxes  than  the  owners 
of  other  real  and  personal  property  in  said 
state  of  Missouri,  assess  all  property,  to 
wit,  other  than  the  property  of  tiie  telegraph 
eompanies,  to  wit,  from  36  to  40  per  cent  of 
its  true  value,  whereby  as  to  taxes  levied 
upon  real  and  personal  property  other  than 
0  telegraph  property  in  the  state  of  Missouri, 
cjjthis  defendant  was  unlawfully  and  wrong- 
•  fully  discriminated*against  to  the  extent  of 
00  per  cent  of  the  amount  of  taxes  assessed 
by  said  state  board  of  equalization  and 
levied  by  the  taxing  officers  of  the  state  upon 
defendant  in  pursuance  of  such  assessment." 
Testimony  was  introduced  to  sustain  the 
averments. 

The  supreme  court  of  Missouri  held,  how- 
ever, that  plaintiff  in  error  could  not,  even 
under  the  cases  cited  by  it,  avail  itself  of 
the  defense.    The  court  said: 

'*  The  defendant  cannot  avail  itself  of 
these  ca»es,  for  the  reasons  ( 1 )  that  it  seeks 
to  raise  the  question  of  discrimination  by 
a  defense  to  an  action  at  law  to  collect  the 
taxes,  and  thereby  collaterally  attadcs  the 
judgment  of  the  board  of  equalization;  (2) 
that  such  questions  can  only  be  raised  by  a 
direct  attack,  in  equity,  and  then  only  upon 
t&e  condition  precedent  that  it  pays  or  ten- 
ders the  amount  justly  due  and  only  asks 
to  have  the  collection  of  the  excess  re- 
strained. This  the  defendant  has  not  done 
in  this  case.  It  simply  alleges  a  discrimina- 
tion or  excessive  tax,  and  then  seeks  to  de- 
feat the  whole  assessment  without  paying  or 
tendering  anything,  notwithstanding  it  ad- 
mits by  its  answer  and  its  proofs  that  it 
has  property  in  this  state  subject  to  taxation 
of  the  value  of  $541,472.40.  Upon  the  au- 
thority of  the  cases  relied  on  by  it»  this  can- 
Mi  be  done." 
*•  We  concur  in  this  view.  Ths  proossdiiyi 
before  the  board  were  quail  JndlaU, aadtti 
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nade  by  it  was  within  its  jurisdietioii. 
ilt  was  not  void  on  its  faoe,  and  cannot  be  re- 
sisted in  an  action  at  law.  This  is  the  prin- 
ciple announced  in  the  ease  referred  to.  In 
Stanley  v.  Albany  County  [121  U.  S.  636,  80 
L.  ed.  1001,  7  Sup.  Ct.  Rep.  1234]  is  cited, 
among  other  cases,  Balfour  v.  Portland,  28 
Fed.  788.  The  case  is  especially  pertinents 
The  action  was  at  law  for  the  recovery  of 
taxes  paid  under  protest  which  had  been  lev* 
led  upon  proi)erty  which,  it  was  charged, 
bad  been  deliberately  overvalued.  Recovery 
was  denied.    The  circuit  court  said : 

"  The  property  was  subject  to  taxation  by 
the  authority  and  for  the  purpose  alleged. 
True,  the  result  reached  was  erroneous,  be- 
eause  of  the  wilful  disregard  in  the  proceed- w 
lag  of  the  law  requiring  uniformity  in  the  9 
valuation  of  property  for  taxation  •within  * 
the  jurisdiction  of  the  defendant.    Still  the 
proceeding  being  quasi  judicial,  and  the  sub- 
ject-matter within  the  jurisdiction  of  the  of- 
ficers who  conducted  it,  the  result  reached  is 
so  far  conclusive  that  the  legality  of  it  can- 
not be  questioned  in  an  action  at  law  to  re- 
cover back  the  one  half  of  the  tax  as  illegal." 

Sethis  court  said  in  Stanley  v.  Albany 
County: 

"It  is  only  where  the  assessment  is  wholly 
void,  or  void  with  respect  to  separshle  por- 
tion of  the  property,  the  amount  collected  on 
whidi  is  ascertainable,  or  where  the  aaBOSS 
ment  has  been  set  aside  as  invalid,  that  aa 
action  at  law  will  lie  for  the  taxes  paid,  or 
for  a  portion  thereof.  Over-valuation  c^ 
property  is  not  a  ground  of  action  at  law 
for  the  excess  of  taxes  paid  beyond 
what  should  have  been  levied  upon  a 
just  valuation.  The  courts  cannot,  in  sudi 
cases,  take  upon  themselves  the  functions  of 
,a  revising  or  equalizing  boafd.  Newman  v. 
TAvingston  County,  46  N.  Y.  676,  687;  ^o- 
tional  Bank  v.  Elmira,  63  N.  Y.  40,  62; 
^Bruecker  v.  Port  Chester,  101  N.  Y.  240,  244, 
4  N.  E.  272;  Lincoln  v.  Worcester,  8  Gush. 
56,  03;  Hioks  v.  Westport,  130  Mass.  478; 
Balfour  v.  Portland,  28  Fed.  738." 

And  we  think  overvaluation  of  property 
cannot  be  a  ground  of  defense  at  taw.  In 
other  words,  the  action  of  the  tax  ofllcers,  be- 
ing in  the  nature  of  a  judgment,  must  be 
yielded  to  until  set  aside.  This  can  only  be 
done  in  a  direct  proceeding.  The  property 
owner  is  in  effect  a  plaintiff,  and  the  condi- 
tion of  relief  against  the  enforcement  of  the 
qiuLsi  judicial  order,  which  he  attacks,  is  a 
tender  of  payment  of  the  taxes  that  he  ought 
to  pay.  And  this  condition  would  still  be 
upon  him  if  he  set  up  overvaluation  as  an 
equitable  defense  to  an  action  brought 
tO^cainst  him.  Los  Angeles  County  v.  Balle- 
rino,  00  Cal.  604,  697,  32  Pae.  681,  84  Pse. 
329.  This  certainly  would  be  eo  in  Mi»- 
souriy  under  the  doctrine  expressed  by  the 
supreme  court  of  the  state  in  the  ease  at  bar* 

Judgment  affirmed, 

Mr.  Justice  Brewer  concurs  in  the  result. 
Mr.    Justice    Wl&ite    and    Mr.    Justice 
Peefkliain  dissent. 


1903* 

(190  u.  a  8$) 

HART  PHELPS  MONTGOMERY,  Ezeea- 
trix  of  the  Last  Will  and  TeataniBiit  of 
JamM  B.  MontgoniMy,  Deceased,  Plff.  in 

9, 

CITY  OF  FORTLAKD  and  the  Port  of  Port- 
land. 


Navigable  waten-^eiaie  auihariif 
tabUshment  of  harbor  (ifiet. 


Vhe  extension  of  wharree  be7<Mid  hazlwr  lines 
eetabllahed  by  local  law,  tn  navigable  watera 
of  the  United  States  wholly  within  the  limits 
of  a  state,  cannot  be  Justified  by  the  relocatloB 
of  such  harbor  lines  by  the  Secretary  of  War 
acting  under  the  authority  of  the  river  and 
harbor  act  of  September  19,  1890,  |  13  (25 
Stat,  at  L.  400,  426,  chap.  860),  which  for- 
bids the  construction  or  extension  of  any  such 
structures  beyond  the  harbor  lines  established 
under  his  direction,  except  under  such  regular 
tlons  as  he  may  prescribe^  since  Congress  hsa 
not,  by  such  act,  indicated  any  purpose  wholly 
to  ignore  the  original  power  of  the  states  to 
regulate  the  use  of  navigable  waters  entirely 
within  their  respective  limitsi 

[Na  47J 

Argued  April  9,  190S.    Decided  May  18, 
190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  judspnent 
which  revereed  a  judgment  of  the  Circuit 
Court  of  Multnomah  Counly  dismissing  a 
bill  in  a  suit  to  prevent  the  extension  of 
wharves  beyond  the  established  harbor  lines, 
and  granted  the  relief  sought.    Affirmed, 

See  same  case  below^  38  Or.  216,  62  Pae. 
756. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Mttoliell  for  plaintiff  in  er- 
wot* 

Messrs,  Thomas  D.  Baubaitty  O.  £•  8. 
Wood,  and  George  H.  WiiUams  for  defend- 
ants in  error. 

Mr.  Justice  Harlaa  delivered  the  opinion 
of  the  court: 

This  writ  of  error  brings  up  for  review 
the  final  decree  in  a  auit  instituted  in  one  of 
the  courts  of  Oregon  by  the  city  of  Portland 
and  port  of  Portland  against  James  B.  Mont- 
gomery, who  died  during  the  progress  of  the 
cause,  and  was  succeeded  aa  defendant  by  hia 
executrix,  the  present  plaintiff  in  error. 

The  principal  question  in  the  ease  is 
whether,  under  the  circumstances  to  be  pres- 
ently stated,  Montgomery,  as  owner  of  land 
situated  within  the  limits  of  Portland  on  the 
Willamette  river,  had  the  right  to  extend  hia 
wharves  into  the  river  beyond  certain  har- 
bor lines  established  in  1892. 

The  city  of  Portland  was  authorised  by  ita 
charter  to  regulate  the  building  of  wharves 
within  ita  limita,  and  to  establish  a  line  be* 
yond  which  wharves  ahould  not  be  built  nor 
piles  driven.  That  provision  was  in  fores  on 
and  after  February  19th,  1891. 

By  an  act  of  the  Oregon  legislature  of 
FcbruaiT  18th,  1891,  the  inhabitants  of  the 
port  of  Portland  were  created  a  corporation 
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**to  so  improve  the  WiUamette  river  at  the 
dtiea  of  Portland,  East  Portland,  and  Al- 
bina,  and  the  Willamette  and  Columbia  riv- 
ers between  said  citiea  and  the  sea,  as  thsjt 
there  shall  be  made  and  permanentiy  inain-§ 
tained  in  said  Willamette  river  •at  said* 
cities;,  and  in  the  said  Willamette  and  Co- 
lumbia rivers  between  said  cities  and  the  sea, 
a  ahip  channel  of  good  and  sufficient  width, 
and  having  a  depw  at  all  points  at  mean 
low  water,  both  at  said  cities  and  between 
88  id  citiea  and  the  sea,  of  not  less  than  25 
feet."  And,  so  far  as  was  necessary  to  carry 
out  that  object,  the  corporation  was  given 
full  control  of  those  rivers  at  those  cities 
and  between  them  and  the  sea,  to  the  full  ex- 
tent that  the  state  could  grant  the  same,  and 
was  authorized  to  remove  such  obstructiona 
from  them  and  erect  such  works  in  them  aa 
were  found  necessary  or  convenient  in  creat- 
ing and  maintaining  the  required  channeL 
ThM»  power  so  conferred  was  to  be  exercised 
by  a  board  of  commissioners.  Such  a  board 
had  been  appointed  and  organized  prior  to 
the  institution  of  this  suit^ 

A  copy  of  the  act  incorporating  the  port  of 
Portland  was  sent  to  the  SecreUxy  of  War, 
'Vho  approved  the  same,"  and  the  work  done 
by  that  port  in  improving  the  Willamette 
and  Columbia  rivers  was  conducted  in  con- 
junction with  the  United  States  engineers  in 
charge  of  those  rivers,  and  who  acted  under 
instructions  from  ^e  Secretary  of  War* 
The  engineers  annually  reported  to  the  See* 
retary  the  nature  and  amount  of  such  work. 

By  the  river  and  harbor  act  of  July  13th, 
1892,  amending  the  7th  section  of  the  river 
and  harbor  act  of  September  19th,  1890,  it 
was  provided: 

"I  7.  That  it  shall  not  be  lawful  to  build 
any  wharf,  pier,  dolphin,  boom,  dam,  weir, 
breakwater,  bulkhead,  jetty,  or  structure  of 
any  kind  outside  established  harbor  lines,  or 
in  any  navigable  waters  of  the  United  States 
where  no  harbor  linea  are  or  may  be  estab- 
lished, without  the  permission  of  the  Secre- 
tary of  War,  in  any  port,  roadstead,  haven, 
harbor,  navigable  river,  or  other  watera  of 
the  United  States,  in  such  manner  as  shall 
obstruct  or  impair  navigation,  conuneree,  or 
anchorage  of  said  waters ;  and  it  shall  not  be 
lafrful  hereafter  to  commence  the  oon- 
struction  of  any  bridge,  bridge  draw, 
bridge  piere  and  abutmenta,  causeway* 
or  other  works  over  or  in  any  port, 
road,  roadstead,  haven,  harbor,  navigable 
river,  or  narigable  waters  of  the  United 
States,  under  any  act  of  the  legisla-g 
tive  assembly «of  an^  state,  until  the  location* 
and  plan  of  such  bridse  or  other  works  have 
been  submitted  to  and  approved  by  the  Sec- 
retary of  War;  or  to  excavate  or  fill,  or  in 
any  manner  to  alter  or  modify  the  course,  lo- 
cation, condition,  or  capaci^  of  [any  port, 
roadstead,  haven,  harbor,  harbor  of  refuse, 
or  inelosure  within  the  limits  of  any  brsak- 
water,  or  of]  the  channel  of  aaid  navigable 
water  of  the  United  States,  unless  approved 
and  authorized  by  the  Secretary  of  Wari 
Provided,  That  tliis  section  sh..ll  not  apply 
to  any  bridge,  bridge  draw,  bridge  piers  and 
abutments  the  construction  of  whidi  haa 
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l)pen  heretofore  dnly  authorized  by  law,  or  be 
eo  construed  as  to  authorize  the  construction 
of  any  bridge,  draw  bridge,  bridge  piers  and 
abutments  or  other  works  under  an  act  of 
the  legislature  of  any  state,  over  or  in  any 
stream,  port,  roadst^d,  haven  or  harbor,  or 
other  navigable  water  not  wholly  within  the 
limits  of  such  state."  26  Stat  at  L.  454, 
ehap.  007;  27  Stat  at  L.  88,  110,  chap.  158. 
"I  12.  That  section  12t  of  the  river  and 
harbor  act  of  August  11,  1888,  be  amended 
and  re-enacted  so  as  to  read  as  follows : 

''Where  it  is  made  manifest  to  the  Secre- 
tary of  War  that  the  establishment  of  har- 
bor lines  is  essential  to  the  preservation  and 
protection  of  harbors,  he  may,  and  is  hereby 
authorized,  to  cause  such  lines  to  be  estab- 
lished, beyond  which  no  piers,  wharves,  bulk- 
heads, or  other  works  snail  be  extended  or 
deposits  made,  except  under  such  regulations 
as  may  be  prescribed  from  time  to  time  by 
him ;  and  any  pjcrson  who  shall  wilfully  vio- 
late the  provisions  of  this  section,  or  any 
rule  or  regulation  made  by  the  Secretary  of 
War  in  pursuance  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  oon- 
viction  thereof,  shall  be  punished  by  a  fine 
not  exoeeding  $1,000,  or  imprisonment  not 
exceeding  one  year,  at  the  discretion  of  the 
court,  for  each  offense."    20  Stat  at  L.  426, 

S  455,  chap.  907. 

•  *  On  the  9th  day  of  August,  1892,  the  Secre- 
tary of  War,  proceeding — so  the  finding  of 
facts  states — under  §  12  of  the  act  of  1890, 
caused  certain  harbor  lines  to  be  established 
in  the  Willamette  river  within  the  limits  of 
Portland.  And  by  an  ordinance  adopted  De- 
cember 12th,  1892,  the  oommon  council  of 
the  city  adopted  as  its  wharf  lines  the  hiu^ 
bor  lines  so  established. 

On  or  about  May  21st,  1898,  Montgomery 
applied  to  the  Secretary  of  War  to  have  the 
above  harbor  lines  relocated  or  located  far- 
ther out  in  front  of  certain  water  lots  be- 
longing to  him,  his  complaint  being  that>  as 
established  in  1892,  those  lines  were  too  far 
inland.  By  order  of  the  Secretary  a  public 
hearing  was  had  on  this  application.  A 
number  of  the  leading  business  men  of  Port- 
land attended  and  made  protests  affainst  the 
proposed  relocation.  An  aocount  of  this 
meeting,  with  ail  the  papers  relating  to  it, 
was  sent  to  the  chief  of  engineers,  who  made 
a  report  to  the  Secretary  of  War  favorable 
to  Montgomery's  application.  A  map  ao- 
Gompanied  that  report  showing  the  proposed 
new  line.  Under  date  of  September  23d, 
1898,  Mr.  Meiklejohn,  Acting  Secretary  of 
War,  approved  Montgomery's  application, 
and  assented  to  the  proposed  change  or  relo- 
cation of  the  harbor  line. 

Having  been  notified  by  the  local  United 
States  engineer  that  the  War  Department 
had  approved  the  new  line,  Montgomery  be- 


t"S«c.  12.  Wbet-e  It  is  made  manifest  to  the 
Secretary  of  War  that  the  establlsbment  of  har- 
bor lines  Is  essential  to  the  preservation  and  pro- 
tection of  harbors,  he  may,  and  Is  hereby,  aa- 
thorlaod  to  cause  such  lines  to  be  established, 
beyond  which  no  piers  or  wharves  shall  be  ex- 
tended or  deposits  made  except  under  such  reg- 
ulations as  may  be  ^rescribpd  from  time  to  time 
kv  him."     25  Stat,  at  L.  400,  425,  chap.  860. 


gan  the  construction  of  a  wharf  l^  the  drir- 
ing  of  piles  partly  outside  of  the  line  of  1892 
and  in  front  of  his  lots,  but  wholly  inside  of 
the  relocated  line  as  indicated  on  the  above 
map.  He  did  not  drive  any  piles  or  place 
any  obstruction  in  the  river  outside  of  the 
relocated  line. 

On  or  about  November  2d,  1898,  the  board 
of  commissioners  of  the  port  took  official  ao- 
tion  about  the  new  line  and  Montgomery's 
construction  of  wharves  beyond  the  line  of 
1892.  They  declared  of  record  that  the  ex- 
tension of  wharves  into  the  river  outside  of 
the  line  of  1892  would  greatly  damage  the 
port  and  its  shipping  interests,  and  they  or^ 
dered  Montgomery  and  those  acting  under 
him  to  cease  the  oonstruction  of  any  wharf 
be^rond  that  line  and  at  once  to  remove  any 
piling  or  other  obetruction  that  he  may  have 
placed  in  the  river  in  front  of  his  property  S 
and*beyond  such  wharf  line.  Subsequently,* 
on  November  2dd,  1898,  the  port  commission- 
ers took  further  action,  and  declared  that 
the  wharf  proposed  by  said  Montgomery 
would  interfere  with  the  navigation  of  the 
river  by  creating  shoal  places  in  its  now  nav* 
igable  waters,  and  obstruct  the  work  of  mak- 
ing and  maintaining  a  channel  in  the  river 
25  feet  in  depth,  as  provided  for  in  Uie  act 
incorporating  the  port  of  Portland. 

Of  this  action  by  the  local  authorities 
Montgomery  and  those  in  hie  employment 
were  notified  in  writing. 

The  suit  was  brought  to  pre^iuit  the  con- 
tinuance of  the  work  upon  whidb  Montgom- 
ery entered.  The  defendant  resisted  the  re- 
lief asked,  and  insisted  that  the  action  of  the 
Secretary  of  War  gave  him  complete  author- 
ity to  proceed  despite  any  objections  urged 
by  the  city  and  port  of  Portland.  The  de- 
fense was  sustained  by  a  decree  of  the  court 
of  original  jurisdiction,  and  the  bill  was  dis- 
missed. But  that  decree  waa  reversed  bj 
the  supreme  court  of  Oregon,  its  conclusions 
of  law  being:  That  the  wharf  lines  esta^ 
lished  on  the  12th  day  of  December,  1892, 
were  then,  and  ever  since  have  be^i,  the  le- 
gal and  authorized  wharf  linn  of  the  port 
of  Portland ;  and  that  the  respondent  had  no 
right  to  drive  piles  or  extend  any  wharf  be- 
yond the  wharf  lines  so  established.  The 
respondent,  her  attorneys,  agents,  servants, 
ana  employees  were,  by  final  order,  enjoined 
from  dri^'ing  piles  or  putting  any  structure 
in  the  river  outside  of  the  wharf  lines  so  ee- 
tabliahed,  and  commanded  to  remove  all 
piles  driven  or  structures  of  any  description 
erected  therein,  beyond  said  wharf  finest, 
Portland  v.  Montgomery,  38  Or.  215,  62  Pao.g 
756.  r* 

*  This  case  cannot  be  distinguished  in  prin-  * 
ciple  from  Cumminga  ▼.  OJUoago,  188  U.  8. 
410,  ante,  472,  23  Sup.  Ct.  Rep.  472,  decided 
at  the  present  term.    In  that  case  it  ap*^ 
peared  that  the  Secretary  of  War,  proceed*  § 
ing*under  the  act  of  September  19th,  1890^* 
and  other  legislation  of  Congress,  had  given 
his  assent  to  the  rebuilding  of  a  certain  dock 
in  Calumet  river,  within  the  limits  of  Chi- 
cago; which  river,  being  one  of  the  navigable 
waters  of  the  United  States,  had  been  sur- 
veyed by  the  direction  of  the  governmenl^ 
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and  for  its  improvement  Congress  had  made 
appropriations  from  time  to  time.  When 
that  action  was  commenced  there  was  in 
force  an  ordinance  of  the  city  of  Chicago,  en- 
acted under  the  authority  of  the  state,  for- 
bidding the  construction  of  any  pier,  dock, 
or  other  structure  in  navigable  waters  with- 
in the  limite  of  that  city  without  first  ob- 
taining a  permit  from  its  department  of  pub- 
lic works.  And  the  question  was  whether, 
under  the  acts  of  Congress,  including  that  of 
1890,  the  above  ordinance  was  of  any  avail 
as  against  the  permit  of  the  Secretary. 

The  contention  of  the  plaintiff  was  that 
Congress,  by  its  appropriations  for  the  im- 
provement of  Calimiet  river,  had  taken  such 
complete  possession  of  that  stream  as  to  de- 
prive the  local  authorities  of  all  power  in  re- 
spect of  the  building  or  maintenance  of 
structures  in  that  nver.  In  determining 
that  question  the  court  took  inte  considera- 
tion various  enactmente,  including  the  10th 
section  of  the  river  and  harbor  act  of  March 
3d,  1899,  chap.  425  (passed  after  the  present 
suit  was  brought),  as  follows:  'That  the 
creation  of  any  obstruction  not  affirmatively 
authorized  by  Conffress,  te  the  navigable 
capacity  of  any  of  Uie  waters  of  the  United 
States,  is  bereby  prohibited ;  and  it  shall  not 
be  lawful  te  build  or  commence  the  building 
of  any  wharf,  pier,  dolphin,  boom,  weir, 
breakwater,  bulkhead,  jetty,  or  other  struc- 
tures in  any  port,  roadstead,  haven,  harbor, 
canal,  navigable  river,  or  other  water  of  the 
United  States,  outeide  esteblished  harbor 
lines,  or  where  no  harbor  lines  have  been  es- 
teblished, except  on  plans  recommended  by 
the  chief  of  engineers  and  authorized  by  the 
Secretary  of  War;  and  it  shall  not  be  lawful 
te  excavate  or  fill,  or  in  any  manner  to  alter 
or  modify  the  course,  location,  condition,  or 
capacity  of,  any  port,  roadstead,  haven,  har- 
bor, canal,  lake,  narbor  or  refuge,  or  indos- 
urc  within  the  limits  of  any  breakwater,  or 
le  of  the  channel  of  any  navigable  water  of  the 
2  United  Stetes,  un'ess  the  work  has  been  rec- 
•  ommended  by  the^chief  of  engineers  and  au- 
thorized by  the  Secretary  of  War  prior  to 
beginning  the  same."  30  Stat,  at  L.  1121, 
1151,  U.  S.  Comp.  Stat  1901,  p.  3541. 

In  that  case  we  recognized  the  doctrine  as 
long  established  that  the  authority  of  a  state 
over  navigable  waters  entirely  within  ite 
limits  was  plenary,  subject  only  to  such  ac- 
tion as  Congress  may  take  in  execution  of  ite 
power  under  the  Constitution  to  regulate 
commerce  among  the  several  states.  After 
referring  to  Lake  Shore  de  M.  8.  R,  Co.  v. 
Ohio  (1897)  105  U.  S.  365,  366,  368,  41  L. 
ed.  747,  748,  17  Sup.  Ct.  Rep.  367,  we  said 
that  if  Congress  had  intended  by  its  legisla- 
tion, prior  to  that  decision,  "to  assert  the 
power  to  take  under  national  control,  for 
every  purpose,  and  to  the  fullest  possible  ex- 
tent, tne  erection  of  structures  in  the  navi- 
gable waters  of  the  United  States  that  were 
wholly  within  the  limite  of  the  respective 
stetes,  and  to  supersede  entirely  the  authori- 
tv  which  the  states,  in  the  absence  of  any  ac- 
tion by  Congress,  have  in  such  matters,  such 
a  radical  departure  from  the  previous  policy 
of  the  government  would  have  been  manifesi- 
23  S.  0.— 47. 


ed  by  clear  and  explicit  language.  In  the 
absence  of  such  language  it  should  not  be  as- 
sumed that  any  such  departure  was  intend- 
ed. We  do  not  overlook  the  long-settled 
principle  that  the  power  of  Congress  to  regu- 
late commerce  among  the  stetes  'is  complete 
in  itself,  may  be  exercised  to  ite  utmost  ex- 
tent, and  acknowledges  no  limitetions  other 
than  are  prescribed  in  the  Constitution.' 
Oihhons  v.  Ogden,  9  Wheat.  1,  196,  6  L.  ed. 
23,  70;  Brown  v.  Maryland,  12  WheaA.  419, 
446,  6  L.  ed.  678,  688;  Brovm  v.  Houston, 
114  U.  S.  630,  29  L.  ed.  260,  6  Sup.  Ct  Rep. 
1091.  But  we  will  not  at  this  time  make 
any  declaration  of  opinion  as  to  the  full 
scope  of  this  power,  or  as  to  the  extent  to 
which  Congress  may  go  in  the  matter  of  the 
erection,  or  authorizing  the  erection,  of  docks 
and  like  structures  in  navigable  waters  that 
are  entirely  within  the  territorial  limite  of 
the  several  stetes.  Whether  Congress  may, 
against  or  without  the  expressed  will  of  a 
state,  give  affirmative  authority  to  private 
parties  lo  erect  structures  in  such  waters,  it 
is  not  necessary  in  this  case  to  decide.  It 
is  only  necessary  to  say  that  the  act  of  1899 
does  not  manifest  the  purpose  of  Congress  to 
go  to  that  extent  under  the  power  te  regu- 
late foreign  and  interstete  commerce  and 
thereby  to  supersede  the  original  authority  J 
of  the  stetes.  The  effect  of  that  act,  reason- h 
ably  interpreted,  is  to  make  th«*lvection  of  a* 
structure  in  a  navigable  river,  within  the 
limits  of  a  stete,  depend  upon  the  concurrent 
or  joint  assent  of  both  the  national  govern- 
ment and  the  state  government.  The  Seer»- 
tery  of  War,  acting  under  the  authority  con- 
ferred by  Congress,  may  assent  to  the  erec- 
tion by  private  parties  of  such  a  structure. 
Without  such  assent  the  structure  cannot  be 
erected  by  them.  But  under  existing  legis- 
lation they  must,  before  proceeding  under 
such  an  authority,  obtein  also  the  assent  oi 
the  stete  acting  by  ite  constituted  agencies." 
There  is  nothing  in  the  present  case  to  dis- 
tinguish it  from  the  Cumminga  Case,  While 
§  12  of  the  act  of  1890  forbade  the  construc- 
tion or  extension  of  piers,  wharves^  bulk- 
heads, or  other  works,  beyond  the  harbor 
lines  established  under  the  direction  of  the 
Secretary  of  War,  in  navigable  waters  of  th« 
United  States,  "except  under  such  regula- 
tions as  may  be  prescribed  from  time  to  tima 
by  him,"  it  does  not  follow  that  Congress  in- 
tended in  such  matters  to  disregard  alto- 
gether the  wishes  of  the  local  authorities. 
Its  general  legislation  so  far  means  nothinff 
more  than  that  the  regulations  esteblished 
by  the  Secretory  in  respect  of  waters,  the 
narigation  and  commerce  upon  which  may 
be  regulated  by  Congress,  shall  not  be  disre- 
garded even  by  the  states.  Congress  has 
not,  however,  indicated  ite  purpose  to  wholly 
ignore  the  original  power  of  the  stetes  to 
regulate  the  use  of  navigable  waters  entirely 
within  their  respective  limits.  Upon 
the  authority,  then,  of  Cummings  r. 
Chicago,  and  the  eases  therein  cited—- 
to  which  we  may  add  WiUameit^ 
Iron  Bridge  Co.  v.  Hatch,  125  U.  & 
1,  31  L.  ed.  629,  8  Sup.  Ct  Rep.  811  — 
we  hold  that,  under  existing  enactments,  tht 
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right  of  private  persons  to  erect  structures 
in  a  navigable  water  of  the  United  States 
that  is  entirely  within  the  limits  of  a  state 
cannot  be  said  to  be  complete  and  absolute 
without  the  concurrent  or  joint  assent  of 
both  the  general  and  state  governments.  Of 
course,  the  right  of  the  government  to  erect 
public  structures  in  a  navigable  water  of  the 
United  States  rests  upon  different  grounds. 

In  this  view  it  is  unnecessary  to  consider 
the  general  question  discussed  at  the  bar 
whether  Congress  has  or  not,  by  some  of  its 
g  enactments  relating  to  structures  in  naviga- 
H  ble  waters,  committed  to  the  Secretary  of 
*  War  the  determination  of  •matters  that  are 
legislative  in  their  nature,  and  which,  under 
the  Constitution,  could  only  be  determined, 
in  the  first  instance,  by  Congress.  It  is  suffi- 
cient now  to  say  that  the  legislation  upon 
which  the  defendant  relies  to  justify  the  con- 
struction of  the  works  in  question  does  not, 
when  reasonably  interpreted,  indicate  any 
purpose  upon  the  part  of  Congress  to  assume 
such  complete  and  absolute  control  of  the 
navigable  waters  of  the  United  States  as 
will  make  of  no  avail  the  action  of  the  states 
in  respect  of  the  erection  by  private  parties 
of  structures  in  waters  wholly  within  their 
respective  limits. 

The  judgment  of  the  Buf^eme  Court  of 
Oregon  i$  affirmed. 


(190  U.  8.  107) 
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Railway  aid — authority  of  county  to  evJ)- 
eortbe  to  capital  stock. 

Any  coonty  near  or  through  which  a  railroad 
mnning  via  Balem  and  Winston,  North  Caro- 
lina, In  the  direction  of  some  point  in  the 
northwestern  boandary  line  of  that  state, 
might  pass,  was  authorised  to  take,  and  pay 
for  In  county  bonds,  capital  stock  of  the 
Northwestern  North  Carolina  Railroad  Com 
pany,  bj  the  North  Carolina  Ordinance  of 
March  8,  1868,  Incorporatinsr  such  company 
for  the  purpose  of  constructing  a  line  via 
Balem  and  Winston  **to  some  point  in  the 
northwestern  boundary  line  of  the  state,  to  be 
hereafter  determined,"  and  providing  that 
counties  subscribing  stock  to  such  company 
should  do  so  In  the  same  manner  asd  subject 
to  the  same  restrictions  as  were  prescribed 
by  N.  C.  Laws  1852,  chap.  136,  which  em- 
powered any  county  near  or  through  which 
the  railroad  Incorporated  by  that  act  should 
pass  to  subscribe  for  Its  stock,  payable  In 
county  bonds. 

[No.  247.1 

Argued  April  11,  20 y  1903.    Decided  May  18, 
190S, 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  Judgment  which 


afflnned  a  judgment  of  the  Circuit  Court  for 
the  Western  District  of  North  Carolina  es- 
tablishing the  validity  of  certain  county 
bonds  issued  in  aid  of  railway  construction. 
Affirmed, 

See  same  case  below,  61  C.  C.  A.  399,  liS 
Fed.  726. 

The  facts  are  stated  in  the  opinion. 

J/r.  A.  C.  Avery  for  petitioners. 

Messrs.  John  F.  Dlllont  Harry  Hubhari, 
John  M.  Dillon f  and  Charles  Price  for  r»' 
spondents. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court:  qd 

This  is  an  action  against  Wilkes  county,  S 
North  Carolinty^vpon  certain  bonds,  each  re>* 
citing  that  it  was  issued  in  payment  of  the 
subsoiption  by  that  county  to  the  capital 
stock  of  the  Northwestern  North  Carolina 
Railroad  Company,  ''by  authority  of  an  #et 
of  the  general  assemblv  of  North  Carolina, 
ratified  the  20th  day  of  February  ▲.  d.  1879, 
entitled  'An  Act  to  Amend  the  Charter  of 
the  Northwestern  North  Carolina  Railroad 
for  the  Construction  of  a  Second  Division 
from  the  Towns  of  Winston  and  Salem,  in 
Forsyth  County,  up  the  Yadkin  Valley,  by 
Wilkesboro,  to  Patterson's  Factory,  Caldwell 
County/  and  authorized  by  a  vote  of  a  ma- 
jority of  the  qualified  voters  of  Wilkes 
county,  by  an  election  regularly  held  for  that 
purpose  on  the  6th  day  of  November  ▲.  D. 
1888,  and  by  an  cider  of  the  board  of  com- 
missioners of  Wilkes  county  made  on  the  1st 
day  of  April  a.  o.  1889." 

Color  &  Co.,  holders  of  some  of  the  bonds, 
obtained  a  judgment  against  the  county  in 
the  circuit  court.  The  case  was  then  carried 
to  the  circuit  court  of  appeals,  which  certi- 
fied certain  questions  to  tliis  court  under  tho 
judiciary  act  of  March  3d,  1891,  chap.  517 
(26  Stat.  j*t  L.  826,  U.  S.  Comp.  SUt  p. 
547 ) .  Those  questions  were  answered,  and, 
the  answers  having  been  certified  to  the  court 
below,  the  case  was  finally  tried,  resulting  in 
the  afBrmance  of  the  judgment  against  the 
county.  Wilkes  County  v.  Coler,  180  U.  S. 
50C,  45  L.  ed.  642,  21  Sup.  Ct.  Rep.  468,  51 
C.  C.  A.  390,  113  Fed.  725.  It  is  now  hero 
on  i^rit  of  certiorari  sued  out  by  Wilkes 
county. 

The  facts  out  of  whidi  this  litigation  aroso 
are  fully  set  forth  in  the  former  opinion. 
It  is  necessary  to  restate  some  of  them  as 
well  as  to  recall  the  points  heretofore  decid- 
ed. 

It  appears  that  the  principal  question  in 
the  case,  when  formerly  here,  was  as  to  the 
effect  of  the  recitals  in  the  bonds. 

Tlie  plaintifiTs  contended  that,  being  bona 
fide  holders,  they  were  entitled  to  assume 
that  there  had  been  a  compliance  with  all 
the  provisions  of  the  act  of  February  20th, 
1879,  upon  the  authority  of  which  the  bondn 
purported  to  have  been  issued. 

The  defendant  contended  that,  as  the  jour- 
nals of  the  respective  houses  of  the  legisla- 
ture did  not  show  that  the  yeas  and  nay^ 
were  entered  on  the  second  and  third  read- 
ings of  the  bill  subsequently  published  as  th« 
act  of  Februaiy  20th,  1870,  that  act  waa 
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*  void  under  S  14  of  article  2  of  the  StateTbn- 
Btitution,  proTiding  that  ''no  law  shall  be 
passed  ...  to  impose  any  tax  upon  the 
people  of  the  state,  or  to  allow  the  counties, 
cities,  or  towns  to  do  so,  unless  the  bill  for 
the  purpose  shall  have  been  read  three  sev- 
eral times  in  each  house  of  the  ceneral  as- 
sembly, and  passed  three  several  reading, 
which  readings  shall  have  been  on  three  dif- 
ferent days,  and  agreed  to  by  each  house  re- 
spectively, and  unless  the  yeas  and  nays  on 
the  second  and  third  readings  of  the  bill 
shall  have  been  entered  on  the  journal/' 

This  contention  of  the  county  was  sup- 
ported by  several  decisions  of  the  supreme 
court  of  North  Carolina  tha;t  are  referred  to 
in  our  former  opinion ;  and  one  of  the  ques- 
tions propounded  to  this  court  was  whether 
the  circuit  court  should  accept  those  deci- 
sions as  controlling  in  respect  of  the  alleged 
invalidity  of  the  act  of  1879.  That  question 
was  answered  in  the  affirmative,  this  court 
being  of  opinion  that,  as  matter  of  propriety 
and  right,  the  decision  of  the  state  court  on 
the  question  as  to  what  is  a  law  of  the  state 
was  oinding  upon  the  courts  of  the  United 
States.  180  U.  S.  506,  526,  45  L.  ed.  642, 
663,  21  Sup.  Ct  Rep.  458. 

liiat  answer,  of  course,  eliminated  from 
the  case  the  act  of  1879  as  giving  authorily 
to  issue  the  bonds  in  suit ;  and  it,  therefore, 
became  necessary  to  inquire  whether  sudi 
authority  could  be  found  elsewhere  in  the 
legislation  of  the  state, — ^this  court  being  of 
opinion  that  the  invalidity  of  the  act  of 
1879,  as  conferring  power  to  issue  the  bonds, 
did  not  estop  holders  of  bonds  from  showing 
that  there  was  in  fact  ample  authority  to 
issue  them. 

It  was  insisted  that  sufficient  authoritv 
was  to  be  found  in  the  ordinance  of  March 
8th,  1868,  passed  by  the  convention  that  as- 
sembled at  Raleigh,  North  Carolina,  on  Jan* 
uary  14th,  1868,  for  the  purpose  of  framing 
a  constitution  for  that  state. 

By  that  ordinance,  which  took  effect  from 
its  passage,  it  was  provided:  "That  for  the 
purpose  of  constructing  a  railroad  of  one  or 
more  tracks,  from  some  point  on  the  North 
Oeirolina  Railroad,  between  the  town  of 
Greensboro,  in  Guilford  county,  and  the  town 
of  Lexington,  in  Davidson  county,  running 
©by  way  of  Salem  and  Winston,  in  Forsyth 
^oountv,  to  some  point  in  the  northwestern 

•  boundary  line  of  the  state,  to*be  hereaftor 
determined,  a  company  is  hereby  incorporat- 
ed under  the  name  and  style  of  the  North- 
western North  Carolina  Railroad  Company, 
with  a  capital  stock  of  two  millions  of  dol- 
lars, which  shall  have  a  corporate  existence 
as  a  body  politic  for  the  space  of  ninety-nine 
years.  .*..§!....  That  the  cap- 
ital stock  of  said  company  may  be  created  by 
subscriptions  on  the  part  of  individuals,  cor- 
porations, and  counties,  in  shares  of  $100. 
I  2.  .  .  .  That,  after  the  organization  of 
said  company  and  the  election  of  the  presi- 
dent and  other  necessary  officers,  the  officers 
00  elected  shall  proceed,  under  the  advice  of 
the  directors,  to  locate  the  eastern  terminus 
of  the  Northwestern  North  Carolina  Rail- 
road, and  shall  proceed  to  construct  said 


road,  with  one  or  more  tracks,  as  speedily 
as  practicable,  in  sections  of  5  miles  each,  to 
the  towns  of  Winston  and  Salem  in  Fon^rtb 
county,  which  portion  of  said  railroad,  when 
completed,  shall  constitute  ite  first  division: 
Provided,  That  if  the  distance  from  the  near- 
est section  to  the  towns  of  Winston  and  Sa- 
lem be  less  than  6  miles,  the  same  shall  be 
considered  a  section.  15....  That 
the  stockholders  of  said  company  may  pay 
the  stock  subscribed  by  them  either  in  mon- 
ey, labor,  or  material  for  constructing  said 
road,  as  the  board  of  directors  may  deter- 
mine, and  that  all  counties  or  towns  sub- 
scribing stock  to  said  companv  shall  do  so 
in  the  same  manner  and  unoer  the  same 
rules,  regulations,  and  restrictions  as  are  set 
forth  and  prescribed  in  the  act  incorporatinff 
the  North  Carolina  &  Atlantic  Railroad 
Company  [Atlantic  &  North  Carolina  Rail- 
road Company],  for  the  government  of  soch 
towns  and  counties  as  are  now  allowed  to 
subscribe  to  the  capitel  stock  of  said  com- 
pany. I  12.  .  .  .  That  the  company 
shall  have  power  to  construct  branches  oif 
said  road,  one  of  which  shall  run  from  the 
towns  of  Winston  and  Salem  by  way  of 
Mount  Airy,  in  Surry  county,  to  the  Una 
of  the  state  of  Virginia."    |  13. 

The  act  incorporating  the  Atlantic  A 
North  Carolina  Railroad  Company,  r^erred 
to  in  the  ordinance  of  1868,  was  passed  in 
1852.  N.  C.  Laws  1852,  pp.  484,  499.  By  i 
33  of  that  act  it  was  made  ''lawful  for  anyjj 
incorporated  town  or  county  near  or  through  h 
which  said  railroad  may  pass  to^subscrwe* 
for  such  an  amount  of  stock  in  said  company 
as  they  shall  be  authorized  to  do  by  the  in- 
habitente  of  said  town  or  the  citizens  of  said 
county,  in  manner  and  form  as  hereinafter 
provided."  By  |  35  it  was  provided  ''that 
if,  upon  the  return  of  such  constable,  •  .  . 
it  shall  appear  that  a  majority  of  the  quali- 
fied voters  of  such  town,  and  by  the  return 
of  the  sheriff  that  a  majority  of  the  quali- 
fied voters  of  such  county,  voting  upon  tha 
question  are  in  favor  of  the  subscripUon,  tha 
corporate  authorities  of  such  town,  and  tha 
justices  of  such  county,  shall  appoint  aa 
agent  to  make  the  subscription  in  behalf  of 
such  town  and  county,  to  be  paid  for  in  the 
bonds  of  such  town  and  county  and  on  such 
time  as  shall  be  agreed  on  by  said  to:7n  offi* 
cers  and  the  iustices  of  such  county."  N.  C 
Laws  1852,  chap.  136. 

After  reiferring  to  certein  decisions  of  the 
supreme  court  of  North  Carolina,  relating  to 
the  ordinance  of  1868, — partictilarly  HUl  T. 
Forsythe  County,  67  N.  C.  367,  and  Belo  v. 
Forsythe  County,  76  N.  C.  489, — ^we  said: 
"It  resulte  that  when  the  bonds  here  in  ques- 
tion were  issued  in  1889,  it  was  the  law  of 
North  Carolina  that  the  ordinance  of  1868, 
constituting  the  charter  of  the  Northwest- 
em  North  Carolina  Railroad  Company,  was 
not  superseded  by  the  Constitution  of  1868, 
but  was  in  force  and  therefore  ^ve  power  to 
counties  embraced  by  its  ftrovtsions  to  take 
stock  in  that  company  and  pay  for  it  in 
county  bonds  just  as  Forsyth  county  had 
done.'^  180  U.  a  629,  4A  L.  ad.  654,  21  Si^ 
Ct  Rep.  467. 
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AjmCK^  prlndpU  annoaneed  in  oar  form- 
er opinion  was  timt  tbe  righta  of  the  parties 
were  to  be  determined  by  the  law  of  the 
state  as  it  was  declared  iv  the  state  court 
to  be  at  the  time  the  bonds  were  issued  in 
the  name  of  the  coujity  and  put  upon  the 
market. 

As  indicating  some  of  the  points  left  un- 
decided, we  make  this  extract  from  our  opin- 
ion: 

**We  have  referred  fully  to  the  Hill  and 
Belo  Cases  because  of  the  earnest  contention 
of  learned  counsel  that  under  the  law  of 
North  Carolina,  as  declared  in  those  cases 
before  the  bonds  in  question  were  made,  the 
ordinance  of  1868,  without  the  aid  of  subse- 
e^  quent  legislation,  gave  full  power  to  Wilkes 
^  county  to  issue  such  bonds.  This  view  sug- 
•  gests  various  questions  as  to  the*scope  and 
effect  of  that  ordinance.  Assuming,  ss  we 
must>  that  the  Belo  and  Hill  Cases  held  that 
the  ordinance  of  1868  remained  in  force 
after  the  adoption  of  the  Constitution,  did 
the  general  power  given  by  that  ordinance  to 
the  Northwestern  Railroad  Company  to  con- 
struct a  railroad  from  its  eastern  terminus, 
'running  by  way  of  Salem  and  Winston,  in 
Forsyth  county,  to  some  point  in  the  north- 
western boundary  line  of  the  state,  to  he 
hereafter  determined^  invest  Wilkes  county 
with  authority  to  subscribe  to  the  stock  of 
the  company  and  to  issue  bonds  in  payment 
of  such  subscription?  Was  Wilkes  county 
in  the  same  category  with  Forsyth  county? 
Was  the  route  of  the  road  northwest 
of  Salem  and  Winston  to  some  point 
in  the  northwestern  boundary  line  of 
the  state  to  be  determined  l^  the  leg- 
islature or  by  the  company?  If  by  the  leg- 
islature, was  that  route  ever  determine 
otherwise  than  by  the  act  of  1879,  which  has 
been  adjudged  never  to  have  become  a  law  of 
the  state?  Did  Wilkes  county  have  author- 
ity, under  the  ordinance  of  1868  alone,  to 
aid,  by  a  subscription  of  stock  and  bonds, 
the  construction  of  the  second  division  of  the 
road  referred  to  in  the  act  of  1879,  extend- 
ing from  the  towns  of  Winston  and  Salem, 
up  the  valley  of  the  Yadkin  by  way  of 
Jonesville  and  Wilkesboro,  in  the  county  of 
Wilkes,  to  Patterson's  Factory,  in  the  coun- 
ty of  Caldwell?  These  are  matters  about 
which  we  do  not  feel  disposed  to  express  an 
opinion  under  the  very  general  and  indefinite 
questions  certified  from  the  circuit  court  of 
appeals.  Nor  do  we  deem  it  proper  to  ex- 
press any  opinion  as  to  the  scope  and  the  ef- 
fect upon  the  rights  of  the  parties  of  §8 
1096,  1097,  1998,  and  1999  of  the  Code  of 
North  Carolina.  The  certified  questions  do 
not  directly  or  explicitly  relate  to  any  ques- 
tion arising  under  those  sections  of  the 
Code;  and  it  is  not  appropriate  that  this 
court  should,  under  the  questions  certified, 
consider  and  determine  the  entire  merits  of 
the  case."  180  U.  S.  632,  45  L.  ed.  655,  21 
Sup.  Ct.  Rep.  468. 

That  the  qualified  voters  of  Wilkes  county 
gave  their  sanction  to  a  subscription  to  the 
capital  stock  of  the  Northwestern  North 
Carolina  Railroad  Company ;  that  the  bonds 
in  suit  are  part  of  those  issued  in  payment 


of  such  subscription;  thgl^fltock  was  issoed* 
to  the  county  to  the  full  amoiuit  subscribed; 
that  the  road  desired  by  the  people  of  the 
county  was  constructed  and  is  in  operation; 
that  for  many  years  the  county  paid  interest 
upon  the  bonds;  and  that  the  plaintiff  pur- 
chased the  bonds  in  suit  for  value  and  in 
good  faith;  these  propositions  are  not  dis- 
puted. However  sfrongly  these  facts  appeal 
to  every  one's  sense  of  right  and  justice,  they 
do  not  estop  the  county  from  raising  the 
question  of  its  power  to  have  made  the  sub- 
scription and  issued  the  bonds  in  question. 
We  repeat  what  was  said  in  the  former  opin- 
ion,— ^indeed,  what  had  been  held  in  many 
previous  decisions, — that,  if  there  was  an  ab- 
solute want  of  power  to  issue  the  bonds  in 
question,  every  purchaser  of  them  was 
charged,  in  law,  with  notice  of  that  fact,  and 
could  not  look  to  the  county  in  whose  name 
they  were  issued.  Such  power  could  not  be 
created  by  mere  recitals  in  the  bonds. 

Did  the  county  of  Wilkes  have  power  to  is- 
sue these  bonds?  The  plaintiff  insists  that 
the  county  had  double  legislative  authority 
for  issuing  them ; — first,  under  the  ordinance 
of  1868  incorporating  the  Northwestern 
North  Carolina  Railroad  Company;  second, 
under  the  above  sections  of  the  Code  of 
North  Carolina  of  1883. 

We  have  seen  that  at  the  time  the  bonds 
were  issued  the  ordinance  of  1868  was  in 
force  and  ^ve  power  to  counties  embraced 
by  its  provisions  to  take  stock  in  the  North- 
western North  Carolina  Railroad  Company 
and  pay  for  it  in  county  bonds.  This  was 
held,  in  our  former  opinion,  to  be  taken  «i 
the  law  of  North  Carolina,  because  so  de- 
clared by  the  supreme  court  of  that  stats 
when  the  bonds  were  issued,  and  therefore 
as  the  law  by  which  the  rights  of  the  parties 
were  to  be  determined.  So  that  the  vital  in- 
quiry, on  this  part  of  the  case,  is  whether 
tbe  road  in  question  was  embraced  by  the 
provisions  of  the  ordinance  of  1868,  and 
therefore  one  that  could  be  aided  under  that 
ordinance  by  county  subscriptions  and  bonds. 
If  so,  Wilkes  county  was  plainly  in  the  same 
category  as  Forsyth  county,  and  its  bonds 
(issued  in  pavment  of  the  subscription  made 
by  it)  must  be  sustained  as  valid  upon  the 
same  grounds  as  the  supreme  court  of  North 
Carolina  approved  in  reference  to  the  bonds 
issued  by  Forsyth  county.  Jj 

Turning  now  to  the  ordinance  of  1868,  we^ 
find  that  the* Northwestern  North  Carolina* 
Railroad  Company  was  incorporated  to  con* 
struct  a  railroad  of  one  or  more  tracks 
''from  some  point  on  the  North  Carolina 
Railroad  between  the  towns  of  Greensboro 
and  Lexington,  running  by  way  of  Salem 
and  Winston  in  Forsyth  county  to  some 
point  in  the  northwestern  boundary  line  of 
the  state,  to  be  hereafter  determined."  No 
question  arises  in  the  present  case  as  to  the 
route  adopted  for  the  road  that  was  con- 
structed from  its  beginning  point  or  eastern 
.  terminus  to  Salem  and  Winston,  two  towns 
near  each  other.  It  was  mandatory  under 
I  the  ordinance  that  the  road  should  run  bj 
!  the  way  of  Salem  and  Winston.  The  road 
that  Wilkes  county  desired  to  be  built 
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from  Salem  and  Winston  to  Wilkesborou 
Tliat  was  the  road  in  aid  of  the  construction 
of  which  its  bonds  were  issued.  If  a  rood 
from  Salem  and  Winston  to  Wilkesboro  was 
substantially  in  the  direction  of  "the  north- 
western boimdary  line  of  the  state,"  then  it 
would  be  one  au&orized  by  the  ordinance  of 
1868.  The  ordinance  did  not  fix  the  partic- 
ular point  in  the  northwestern  boundary  at 
which  the  northwestern  terminus  of  the  road 
should  be  established.  It  was  some  point, 
on  that  boundary,  to  be  thereafter  deter- 
mined. Unless  the  legislature  interfered 
and  itself  fixed  the  northwestern  terminus  of 
the  road,  the  railroad  company  had  the  pow- 
er to  establish  it  at  its  convenience  or  as  the 
necessities  of  the  situation  required,  taking 
oare  that  whatever  route  was  adopted  the 
road  as  constructed  from  time  to  time  was  to 
be,  substantially,  in  the  direction  of  some 
point  in  what  was  reasonably  to  be  deemed 
the  northwestern  boundary  line  of  the  state. 
Undoubtedly  those  interested  in  the  enter- 
prise, as  well  as  the  convention,  contemplate 
ed  that  the  road  would  be  built  mainly  by 
money  derived  from  municipal  subscriptions 
and  bonds.  The  railroad  company  was, 
therefore,  left  free  to  adopt  a  general  route 
that  would  take  the  road  ''near  or  through" 
such  counties  as  would  aid  the  enterprise — 
no  condition  as  to  route  being  imposed  ex- 
cept that  the  road  should  be  in  the  direction 
of  some  point  on  the  northwestern  boundary 
line  of  the  state.  The  authority  of  coimties, 
by  subscription  of  stock  and  bonds,  to  aid  in 
IS  the  construction  of  a  part  of  the  road,  did 
H  not  depend  upon  the  northwestern  terminus 
*  bein^f  first  established.  If  a  county^had  au- 
thority, under  any  circumstances,  to  sub- 
scribe stock  and  issue  bonds,  that  authority 
could  be  exercised  with  reference  to  that  part 
of  the  road  in  which,  by  reason  of  its  loca- 
tion, it  was  immediately  concerned.  We  are 
of  opinion  that  the  part  of  the  Northwestern 
North  Carolina  Railroad  which  is  here  in 
ouestion  was,  in  a  substantial  sense,  in  the 
airection  of  some  point  in  the  northwestern 
boundajy  line  of  the  state,— due  regard  be- 
ing had  to  the  physical  nature  of  the  coun- 
try through  which  it  was  to  pass.  The  con- 
tention to  the  contrary  cannot  be  sustained. 
Looking  further  into  the  ordinance  cl 


1868,  we  find  that  it  contemplated  and  aa- 
thorized  subscriptions  by  counties.  It  pro- 
vided that  all  counties  and  towns  subscrib- 
ing stock  to  said  company  should  do  so  in 
the  same  manner  and  under  the  same  rules, 
regulations,  and  restrictions  as  were  set 
forth  and  prescribed  in  the  charter  of  the 
Atlantic  &  North  Carolina  Railroad  Com- 
pany for  the  government  of  such  towns  and 
cities  as  were  then  allowed  to  subscribe  to 
the  capital  stock  of  that  company.  Reading 
those  provisions  of  the  charter  of  the  Atlan- 
tic &  Noi*th  Carolina  Railroad  Company  into 
the  ordinance  of  1868,  it  is,  we  think,  clear 
that  any  county  near  or  through  which  the 
Northwestern  Nortii  Carolina  Railroad 
might  pass  (in  the  direction  of  some  point 
in  the  northwestern  boundary  line  of  the 
state)  could  subscribe  stock  to  be  paid  for 
by  its  bonds,  provided,  always,  that  the  sub- 
scription was  first  approved  by  a  inajorit}r  ol 
the  qualified  electors  of  the  county  voting 
upon  the  question  of  subscription.  All  these 
conditions  were  met  in  the  case  of  Wilkes 
county.  The  qualified  voters  sustained  the 
proposition  to  subscribe,  and  there  is  no  sub- 
stantial ground  upon  which  to  rest  the  con- 
tention that  the  county  was  without  power, 
under  the  ordinance  of  1868,  to  make  the 
subscription  in  question  and  to  issue  its 
bonds  in  payment  therefor. 

Other  questions  relating  to  the  ordinance 
of  1868  were  discussed  by  counsel,  but  in 
the  view  we  take  as  to  its  scope  and  meaning 
those  questions  need  not  be  noticed  in  this 
opinion. 

The  appellees  further  insist  that  ample 
authoritv  to  issue  the  bonds  in  suit  is  also 
found  in  §§  1996,  1997,  1998,  1999,  and  2000« 
of  the  CSvil  Code  of  North  Carolina.  S 

•  We  do  not  deem  it  necessary  to  determine* 
the  scope  of  those  sections,  for,  as  we  have 
seen,  Wilkes  county,  independently  of  those 
sections,  had  authority  under  the  ordinanoe 
of  18C8  to  make  the  subscription  ajid  issue 
the  bonds  here  in  question.  And  this  con- 
clusion rests  upon  the  law  of  North  Carolina 
as  declared  by  the  supreme  court  of  the  state 
to  have  been  at  the  time  Wilkes  county  made 
its  subscription  and  issued  its  bonda.  Thiv 
is  sufficient  to  dispose  of  the  < 

The  judgment  ie  offinned. 
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|UNITED   STATES   OF   AMERICA,   Con^ 

plainantf 

0. 

STATE  OF  MICUIQAN,  Defendtjmk 

Ship  canal  wrplus — siat0  ownerthip  of — 
charged  tuiik  iruit  in  favor  of  United 
Statee — lachee, 

1.  Barplas  monejt  orer  and  abov«  the  eost  of 
tlie  ship  canal  at  Saint  Maiya  Falls,  arising 
from  sales  of  the  public  lands  granted  bj  the 
act  of  Aagnst  26,  1862  (10  SUt.  at  L.  85, 
€hap.  02),  to  the  state  of  Michigan  In  aid  of 
Its  construction  on  a  right  of  way  therein 
granted  to  the  state  for  that  purpose,  and 
anj  surplus  tolls  remaining  after  the  formal 
transfer  of  such  canal  to  the  United  States, 
and  all  the  tools  and  machinery  on  hand  at 
the  time  of  such  transfer,  must  be  deemed 
to  be  held  in  trust  by  the  stote  for  the  United 
states.  In  Tiew  of  the  proyislon  of  such  act, 
which  was  accepted  by  the  state  subject  to 
All  its  conditions,  by  Mich,  act  February  6, 
1853,  that  the  tolls  which  the  state  might 
charge  were  to  be  only  such,  after  it  was  re- 
^id  for  the  cost,  as  should  be  sufficient  to 
pay  the  necessary  expenses  for  the  care, 
charge,  and  repairs. 

S.  The  ownership  by  the  state  of  Michigan  of 
surplus  tolls  and  surplus  moneys  arising  from 
«ales  of  public  lands  granted  by  the  act  of 
August  26,  1852  (10  SUt.  at  L.  35,  chap.  02), 
Is  aid  of  the  construction  of  a  ship  canal  at 
Saint  Marys  Falls,  and  of  the  tools  and  mar 
chlnery  belonging  thereto,  was  not  acknowl- 
•edged  to  be  free  from  the  trust  In  favor  of 
the  United  States  created  by  the  acceptance 
bj  the  state,  through  Mich,  act  February  5, 
1858,  of  the  conditions  of  such  grant,  by  the 
-offer  of  the  United  States,  under  the  act  of 
June  14,  1880  (21  Stat,  at  L.  180,  chap.  211), 
to  accept  a  transfer  of  the  canal  without  lia- 
bility for  debts  or  claims  in  regard  thereto; 
fior  was  the  liability  of  such  state  as  trustee 
altered  by  its  attempt,  in  accepting  such  offer 
through  Mich.  Pub.  Acts  1881,  act  No.  17,  to 
Impose  the  condition  upon  its  payment  of 
auch  moneys  and  its  transfer  of  materials  be- 
longing to  the  canal  that  the  United  States 
flhould  build  a  dry  dodc  to  be  operated  In 
connection  therewith. 

S.  Laches  is  no  defense  to  a  suit  by  the  United 
States  to  compel  the  state  of  Michigan  to  ae> 
oount  for  surplus  moneys  over  and  above  the 
<eoot  of  the  ship  canal  at  Saint  Marys  Falls, 
arising  from  sales  of  the  public  lands  granted 
bj  the  act  of  August  26,  1852  (10  Stat,  at 
L.  85,  chap.  02),  to  that  state  in  aid  of  its 
oonstructlon  on  a  right  of  way  therein 
granted  to  the  sta.te  for  that  purpose,  and  for 
any  surplus  tolls  remaining  after  the  formal 
transfer  of  such  canal  to  the  United  States, 
and  for  all  tools  and  machinery  on  hand  at 
the  time  of  such  transfer. 

[No.  11,  Original.] 

Argued  ApHl  20,  21,  1909,    Decided  June 
i,  1903. 

D£MURREK  to  an  original  bill  in  equity 
filed  by  the  United  States  to  compel  the 
■tate  of  Michigan  to  account  for  surplus 
moneyB  in  the  siaint  Marys  Falls  ship  canal 
fund,  and  for  tools  and  machinery  belonging 
to  such  canal.  Overruled  and  leave  to  an- 
swer given. 


23  SUPREME  CX>UBT  REPORTER. 


Oct.  Tbbm, 


Statement  by  Bfr.  Justice  Peekbaaat 
The  United  States,  by  leave  of  court,  duly 
filed  in  this  court  its  original  bill  in  equinr 
against  the  state  of  Michisan,  to  wfaic^  bill 
the  defendant  has  filed  a  demurrer  substan- 
tially for  want  of  equity,  and  also  because 
it  appears  therefrom  that  the  complainant 
hsa  been  gtdltjr  of  gross  laches  in  regard  to 
the  matters  uierein  set  forth.  It  will  be 
moat  convenient  to  set  forth  the  bill,  with 
the  exception  of  some  portions  thereof  whidk 
do  not  seem  to  be  material,  and  it  is  as  fol- 
lows: 

'*To  the  Chief  Justice  and  the  Aeeooiate  /«•- 

tioes  of  the  Supreme  Court  of  the  United 

StateSf  in  Equity: 

"Philander   0.   Knox,   Attorney   General  g 
of  the  United  States  of  America,  for  and  in  S 
behalf  of  said  United  States,  brings  thia^bill* 
of  complaint  against  the  state  of  Mi<^iganf 
and  thereupon  your  orator  complains  cmd 
says; 

"Pirat. 

"That  the  said  state  of  Michicaa,  tor 
some  years  previous  to  the  date  first  hereiit- 
after  mentioned,  was  desirous  of  procuring 
the  construction  of  a  canal  and  look  in  the 
Saint  Maiys  river,  at  or  near  Saint  Mai^ 
falls,  where  Lake  Superior  empties  into  said 
river,  and  did  at  various  times,  by  joint 
resolutions  of  the  legislature  tliereof,  im- 
portune the  Congress  of  the  United  States 
to  construct  such  a  canal  and  lock  on  the 
Michigan  side  of  said  river,  and  was  able, 
through  the  infiuenee  of  its  senators  and 
representatives  in  Congress  from  said  state, 
with  the  co-operation  and  influence  of  other 
states  which  might  become  directly  affected 
in  a  desirable  manner,  to  cause  and  procure 
said  Congress  to  pass  a  law,  which  oecame 
operative  on  the  26th  day  of  August,  1852, 
appropriating  to  the  state  of  Michigan 
750,000  acres  of  land,  to  be  afterwards  se- 
lected, to  construct  such  ship  canal  and 
lock.     Said  act  is  in  terms  as  follows: 

"  'Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  there 
be,  and  is  hereby,  granted  to  said  state  the 
right  of  locating  a  canal  through  the  publie 
lainds  known  as  the  militaty  reservation  at 
the  falls  at  Saint  Marys  river  in  said  stats^ 
and  that  four  hundred  feet  of  land  in  width, 
extending  along  the  line  of  such  canal,  bs^ 
and  the  same  is  hereby,  granted,  to  be  used 
by  said  state,  or  under  the  authority  ther^" 
of,  for  the  construction  and  convenience  of 
such  canal,  and  the  appurtenances  thereto 
and  the  use  thereof  is  hereby  vested  in  said 
state  forever  for  the  purposes  aforesaid  and 
no  other:  Provided,  That  in  loc^cting  the 
line  of  said  canal  through  said  military  res- 
ervation the  same  shall  be  located  on  tbo 
line  of  the  survey  heretofore  made  for  that 
purpose,  or  such  other  route  between  lbs 
waters  above  and  below  said  falls  as,  under 
the  approval  of  the  Secretary  of  War,  may 
be  selected.  And  provided  further,  That^ 
said  canal  shall  be  at  least  one  hundred  fe«t» 
wide,  with  a  depth  of  water*twelve  feet,  and? 
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the  locks  shall  be  at  least  two  hundred  and 
fiffcr  feet  looff  and  sixty  feet  wide. 

''^'See.  £.  And  &e  it  further  enacted,  That 
there  be»  and  heretnr  is,  granted  to  the  said 
state  of  Michigan,  for  the  purpose  of  aiding 
said  state  in  constructing  and  completing 
•aid  canal,  seven  hundred  and  fifty  thou- 
sand acres  of  public  lands,  to  be  selected  in 
subdiyisionsy  agreeably  to  the  United  States 
surreys,  by  an  agent  or  agents,  to  be  ap- 
pointed by  the  governor  of  said  state,  sub- 
lect  to  the  approval  of  the  Secretary  of  the 
Interior,  from  any  lands  within  said  state 
subject  to  private  entry. 

*'  'Sec  3.  And  he  it  further  enacted.  That 
the  said  lands  hereby  granted  shall  be  sub- 
ject to  the  disposal  of  uie  legislature  of  said 
state  for  the  purposes  aforesaid  and  no  oth- 
er; and  the  said  canal  shall  be  and  remain 
a  public  highway  for  the  use  of  the  govem- 
ment  of  the  United  States^  free  from  toll  or 
other  charge  upon  the  vessels  of  said  gov- 
ernment engaged  in  the  public  service,  or 
upon  vessels  employed  b^  said  government 
in  the  transportation  of  any  properly  or 
troops  of  the  United  States. 

"  ^See.  4.  And  be  it  further  enacted.  That 
11  the  said  canal  shall  not  be  commenced 
within  three,  and  completed  within  ten, 
years»  the  said  state  of  Michigan  shall  be 
bound  to  pav  to  the  United  States  the 
amount  which  may  be  received  upon  the 
sale  of  any  part  of  said  lands  by  said  state^ 
not  less  than  one  dollar  and  twenty-five 
cents  per  acre,  the  title  to  the  purchasers 
under  said  state  remaining  valid. 

'*  'Sec.  5.  And  he  it  further  enacted,  That 
the  legislature  of  said  state  shall  cause  to 
be  kept  an  accurate  account  of  the  sales  and 
net  proceeds  of  the  lands  hereby  granted, 
and  of  all  expenditures  in  the  construction, 
repairs,  and  operating  of  said  canal,  and  of 
the  earnings  thereof,  and  shall  return  a 
statement  of  the  same  annually  to  the  Seo- 
retary  of  the  Interior;  and  whenever  said 
state  shall  be  fully  reimbursed  for  all  ad- 
vances made  for  the  eonstniotion,  repairs, 
and  operating  of  said  canal,  with  legal  in- 
terest on  all  advances  until  the  reimburse- 
ment of  the  same,  or  upon  payment  by  the 
United  States  of  any  Mlance  of  such  ad- 
vances over  such  receipts  from  said  lands 
fli  and  canal,  with  such  interest,  the  said  state 
J§  shall  be  allowed  to  tax  for  the  use  of  said 
•  eanaI*only  such  tolls  83  shall  be  sufficient 
to  pay  all  necessary  expenses  for  the  care, 
charge,  and  repairs  of  tne  same. 

"  'Sec  6.  And  he  it  further  enacted,  That 
before  it  shall  be  competent  for  said  state 
to  dispose  of  any  of  the  lands  to  be  selected 
•a  aforesaid,  the  route  of  said  canal  shall  be 
establiriied  as  aforesaid,  and  a  plat  or  plats 
thereof  shall  be  filed  in  the  office  of  the  War 
Department,  and  a  duplicate  thereof  in  the 
office  of  the  Commissioner  of  the  General 
Land  Office. 

•* 'Approved,  August  26,  1862.'  [10  Stat 
at  L.  35,  chap.  02.] 

"And  your  orator  further  shows  that  the 
legislature  of  the  state  of  Michigan  after- 
wards passed  an  act  providing  for  the  con- 
auction  of  a  ship  canal  around  the  falls  of 


Saint  Biary,  the  same  being  number  thirty- 
ei^ht  of  the  session  laws  of  the  state  of 
Michigan  for  the  year  1853.  By  this  act 
the  u>propriation  of  land  made  by  Congress 
as  aforesaid  was  accepted,  with  all  condi- 
tions therein  expressed  attached,  and  made 
obligatory  upon  the  state  of  Michigan.  By 
its  said  wBt,  also,  the  governor  was  author- 
ized to  appoint  a  board  of  five  conunission- 
ers  and  an  engineer  for  the  purpose  of  look- 
ing after  the  construction  of  said  canal  and 
lock;  provisions  were  made  relative  to  the 
contract  proposed  to  be  entered  into  for  the 
construction  of  the  canal;  the  expenses  of 
surveying,  locating,  and  constructing  the 
same;  the  manner  m  which  the  expenses  at- 
tendant upon  such  construction  should  be 
paid,  which  was  substantially  out  of  the 
lands  so  appropriated  by  Congress;  the 
keeping  of  accounts  connected  with  such 
construction;  the  turning  out  of  lands  to 
the  contractor  and  subcontractor;  and  other 
matters  connected  with  such  work,  such  act 
being  in  terms  as  follows: 

*'  'Section  1.  The  People  of  the  State  ef 
Michigan  enact.  That  the  act  of  Congress 
entitled  "An  Act  Granting  to  the  State  of 
Michigan  the  Right  of  Way  and  a  Donation 
of  Public  Land  for  the  Construction  of  a 
Ship  Canal  Around  the  Falls  of  Saint  Mary, 
in  Said  State,"  approved  August  26,  1852» 
is  hereby  acceptea,  and  all  conditions  ex- 
pressed in  said  act  are  hereby  agreed  to  and 
made  obligatoiy  upon  the  state  of  Michi- 
gan. 

"  'Sec  2.  For  the  purpose  of  carrying  out 
the  objects  of  said  act  the  governor  is  nere- 
by  authorized,  by  and  with  the  advice  andeo 
consent  of  the  senate,  to  appoint  five  C(»i«JJ 
missioners  and  an* engineer,  who  shall  pre-* 
pare  a  plan  for  the  construction  of  said 
canal  in  conformity  with  the  provisions  of 
said  act  of  Congress  and  this  act,  to  be  ap- 
proved by  the  governor,  and  who  shall  have 
the  entire  and  absolute  control  and  super- 
vision of  the  construction  of  said  canaL 

"  'Sec  3.  The  said  commissioners  shall  re- 
ceive proposals  for  the  construction  of  said 
canal,  agreeable  to  said  plan,  and,  in  dedd- 
iiu^  upon  said  proposals,  are  required  to 
take  into  consideration  the  responsibility  of 
the  person  or  persons  offering  to  contract 
for  the  same,  and  his  or  their  ability  to 
carry  into  effect  the  obiect  and  intention  of 
said  act  of  Congress,  by  constructing  said 
canal  in  the  best  and  most  expeditious  man- 
ner; and  said  commissioners,  in  making 
said  contract,  shall  require  good  and  ample 
security  for  the  performance  thereof. 

"'Sec  6.  .  .  .  The  cost  of  locating 
the  said  canal,  and  all  expenses  of  every 
kind  incidental  to  the  supervision  of  the 
construction  and  completion  of  said  canal, 
shall  be  reimbursed  by  the  contractors  as 
fast  as  ascertained,  and  shall  be  paid  by 
them  into  the  state  treasury,  and  under  the 
direction  of  said  commissioners.  When  and 
as  fsst  as  the  lands  shall  have  been  selected 
and  located,  an  accurate  description  there- 
of, certified  by  the  persons  appointed  to  s^ 


744 


23  SUPREME  COURT  RBPORTEB. 


Oct.  Term, 


led  the  same,  shall  be  filed  in  the  office  of 
the  commissioner  of  the  state  land  office, 
whose  duty  it  shall  be  to  transmit  to  the 
Commissioner  of  the  General  Land  Office  a 
true  copy  of  said  list,  and  to  designate  and 
mark  upon  the  books  and  plats  in  his  office 
the  said  lands  as  Saint  Mary  canal  lands. 
"  'Sec.  0.  The  commissioners  shall  reauire 
said  canal  to  be  constructed  and  completed 
within  two  years  from  making  the  con- 
tract; and,  on  the  completion  of  the  same 
within  said  period  to  their  satisfaction  and 
acceptance,  and  the  satisfaction  of  the  gov- 
ernor and  engineer,  they  shall  have  a  cer- 
tificate thereof,  to  be  signed  by  the  commis- 
sioners, governor,  and  engineer,  and  filed  in 
the  office  of  the  commissioner  of  the  state 
land  office.  Thereupon  it  shall  be  the  duty 
of  the  said  commissioner  of  the  state  land 
^office  forthwith  to  make  certificates  of  pur- 
es  chase  for  so  much  of  said  lands  as  by  the 
*  terms  of  the  contract  for«ihe  construction 
of  said  canal  are  to  be  conveyed  for  the  pur- 
pose of  defraying  its  costs  and  the  expenses 
hereinbefore  provided,  which  certificates 
shall  run  to  such  persons  and  for  such  por- 
tions of  said  lands  so  selected  and  to  be  con- 
veyed as  the  contractor  may  designate,  and 
shall  forthwith  be  delivered  to  the  Secre- 
tary of  State,  and  patents  shall  immediate- 
ly be  issued  thereon,  as  in  other  cases. 

*"Sec.  7.  That  said  commissioners  shall 
keep  an  accurate  account  of  the  sales  and 
net  proceeds  of  the  lands  granted  by  said 
act  of  Congress,  and  of  all  expenditures  In 
the  construction  of  said  canal,  and  the  earn- 
ings thereof,  and  on  or  before  the  first  Mon- 
day in  October  in  each  year  return  a  state- 
ment thereof  to  the  governor,  whose  duty  it 
•hall  be  to  return  the  same,  or  a  copy  there- 
of, to  the  Secretary  of  the  Interior,  at 
Washington,  as  required  by  said  act  of  Con- 
gress. 

•  •••••• 

'''Sec.  9.  For  the  selection  of  the  lands 

granted  by  Congress,  as  aforesaid,  for  the 
construction  of  said  canal,  the  governor 
shall  appoint  agents,  in  pursuance  of  said 
act.  He  shall  give  notice  to  the  person  or 
persons  contracting  under  this  act  to  con- 
struct said  canal,  to  recommend  to  him  suit- 
able persons  to  make  such  selections;  and 
he  shall  appoint  such  agents  from  the  per- 
sons 80  recommended,  if,  in  his  judgment, 
suitable  and  proper  persons  for  that  pur- 
pose. 

•  •••••• 

"  'Approved,  February  5,  1853.* 

"Bewmd. 
"Your  oraior  shows  that  the  lands  so  ap- 
propriated were  duly  selected  and  certified 
to  ttke  state  of  Michigan,  and  thai  he  is  in- 
formed and  verily  beeves,  and  so  charges 
the  fact  to  be,  that  the  lands  so  appropri- 
ated were  all  sold  and  disposed  of  in  some 
itm.fiyi^r  by  the  state  of  Michigan,  and  that 
at  some  time  subsequent  to  such  selection 
and  certification  said  state  of  Michigan  con- 
structed, or  caused  to  be  constructed,  and 
put  into  operation,  the  canal  and  lock  so 


appropriated  for,  but  that  the  said  state  of 
Michigan  did  not  report  to  the  Secretary  of  ^ 
the  Interior,  as  required  by  the  terms  of  |  JJ 
5  of  said  act  of*  Congress,  an  accurate  ae-  • 
count  of  the  sales  and  net  proceeds  of  the 
lands  granted  and  of  all  expenditures  in  the 
construction,  repairs,  and  operating  of  said 
canal,  and  of  the  earnings  thereof;  but,  on 
the  contrary,  your  orator  shows  that  after 
diligent  search  and  inquiry  in  the  office  of 
the  Secretary  of  the  Interior,  to  whom  such 
annual  reports  should  have  been  made,  no 
such  reports  can  be  found  on  file,  and  no 
record  or  memoranda  indicating  that  any 
report  or  reports,  such  as  were  provided  for 
in  said  section,  were  ever  made,  so  that 
your  orator  is  unable  to  state  in  what  man- 
ner said  lands  were  sold  or  disposed  of,  or 
whether  all  the  proceeds  thereof  were  in 
fact  devoted  to  the  construction,  control, 
and  management  of  said  canal,  as  in  said 
act  provided. 

''Third. 

"Your  orator  further  shows  that  by  an 
act  of  the  legislature  of  the  state  of  Michi- 
gan, approved  Februrry  12,  1855,  a  superin- 
tendent was  authorized  to  be  anointed  fay 
the  governor  of  the  state  of  Michigan,  with 
the  advice  and  consent  of  the  senate  there- 
of, his  salary  fixed,  and  the  manner  of  keep- 
ing record  of  the  vessels  navigating  said 
canal  and  passing  through  said  lock,  as  wdl 
as  the  tolls  to  be  collected  and  the  keeping 
of  appounts,  were  all  provided  for;  that 
from  the  completion  of  said  canal  and  lode 
the  same  were  controlled,  operated,  and 
managed  by  the  state  of  Michigan,  and  that 
during  the  entire  management  of  the  same 
by  said  state,  as  your  orator  is  informed 
and  verily  believes  and  therefore  charges 
the  fact  to  be,  no  funds  belonging  to  the 
state  of  Michigan  were  ever  permanently  in- 
vested or  involved  in  such  control,  opera- 
tion, and  management,  but,  on  the  contrary, 
said  canal  was  wholly  constructed  from  the 
appropriation  of  such  lands  so  made  by  the 
United  States  aforesaid,  and  was  managed, 
controlled,  repaired,  and  maintained  from 
the  amounts  collected  as  tolls  from  the  ves- 
sels passing  through  said  canal  and  lock 
during  the  several  years  when  said  stats  of 
Michigfan  was  in  such  control  thereof. 
"Fotir*^ 

"And  your  orator  further  shows  that  hee 
is  informed  and  verily  believes,  and  there- g 
fore  charges  the  fact  to  be,  that  during^sudi  * 
management  and  control  by  the  state  of 
Michigan  there  were  from  time  to  time 
moneys  collected  in  the  form  of  tolls  in  ex- 
cess of  the  amounts  actually  used  at  the 
period  of  such  collection,  and  that  this  was 
done  without  intention  on  the  part  of  the 
state  of  Michigan  to  make  a  profit  from  the 
management  and  control  of  said  canal  in 
violation  of  the  act  of  Congress  hereinbefore 
quoted,  but  for  the  purpose  of  having  cash 
on  hand  to  make  repairs  either  during  the 
season  when  the  canal  was  closed  to  navi- 
gation or  any  time  when  so  needed,  and  thai 
said  fund  gradually   increased  in  amount 
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with  the  increasing  volume  of  commerce 
through  the  canal  until  finally,  at  the  time 
when  the  canal  waa  turned  over  to  the 
United  States,  there  was  in  the  treasury  of 
the  state  of  Michigan,  belon^ng  to  the  fund 
of  said  canal,  not  appropriated  or  the  ex- 
penditure thereof  in  any  way  provided  for, 
the  acknowledged  sum  of  $68,927.12,  all  of 
which  had  been  paid  for  or  collected  in  the 
manner  hereinbefore  stated  for  the  purposes 
hereinbefore  mentioned,  and  in  direct  com- 
pliance with  the  requirements  of  the  act  of 
Ck>ngre8s  originally  providing  for  the  con- 
struction of  said  canal ;  and  that  said  mon- 
ey had  been  collected  in  good  faith  and  for 
the  purposes  of  devoting  the  same  ultimate^ 
ly  to  the  repair,  improvement,  supervision, 
and  expenses  of  the  management  thereof. 

"And  your  orator  further  shows  that 
there  was  purchased  and  collected  from  time 
to  time  a  large  quantity  of  tools,  imple- 
ments, and  proper^  of  various  kinds  in  con- 
nection with  extensions,  repairs,  improv> 
ments,  management,  and  control  of  said 
canal  and  lock  by  defendant,  and  at  the 
time  of  the  transfer  to  the  United  States,  as 
aforesaid,  the  same  were  on  hand  and  with- 
in the  control  and  in  the  custody  of  the  de- 
fendant, all  of  which  properly  belonged  and 
appertained  to  the  said  canal  and  lock  and 
to  the  defendant  in  its  capacity  as  the  man- 
ager and  controller  thereof;  but  whether 
any  further  and  larger  sum  of  money  than 
is  hereinbefore  stated  was,  should,  or  might 
have  been  on  hand  and  within  the  control  of 
said  defendant,  in  its  treasury  or  otherwise, 
or  might  or  should  have  been  accredited  to 
g  the  account  of  the  said  canal  and  lock,  your 
eo  orator  does  not  know  and  has  no  means  of 
*  being  informed,  and  is  therefore*obliged  to 
depend  upon  an  accounting  by  the  defend- 
ant, hereinafter  to  be  pray^  for,  for  correct 
and  authentic  information. 
"Fifth. 
''And  your  orator  further  shows  that  the 
state  of  Michigan  had  no  beneficial  interest 
in  said  canal  or  lock,  except  as  it  affected 
the  general  public  welfare,  and  had  expend- 
ed, or  claimed  to  have  expended,  all  the  ap- 
propriation of  Congress  for  the  oonstniction 
of  the  same,  and  that  the  increasing  de- 
mands of  commerce  required  great  expendi- 
tures of  money  for  the  enlargement  and  bet- 
terment of  said  canal  loid  lock,  together 
with  the  probable  construction  of  a  new  and 
enlarged  lock,  and  that  it  was  not  conven- 
ient, if  possible,  to  provide  the  funds  there- 
for by  the  collection  of  tolls  upon  the  ves- 
sels passing  and  repassing  through  Mdd 
canal:  that  the  state  of  Midiigan  not  alone 
being  interested  in  such  enlargement  and 
improvement,  but  rather  the  general  public, 
and  particularly  the  inhabitants  of  several 
rapidly  growing  states  of  the  Union,  it  was 
proposed  to  transfer  the  canal  to  the  United 
States  to  accomplish  such  end,  and  for  that 
purpose  an  act  was  passed  by  the  legisla- 
ture of  the  state  of  Michigan  and  bMame 
operative  on  March  3,  1881.^ 


(This  act,  although  not  set  forth  in  theog 
bill,  is  given  in  the  margin.  )t  es 

**'By  the  terms  of  said  act  the  board  of* 
control  of  said  canal,  constituted  by  defend- 
ant for  its  management,  was  authorized  and 
empowered,  at  any  time  when  they  might 
deem  it  proper,  to  transfer  all  material  oe- 
longing  to  said  canal  and  to  pay  over  to  the 
United  States  all  moneys  remaining  in  the 
canal  fund,  excepting  so  much  as  miffht  be 
necessary  to  put  the  canal  in  repair  for  its 
acceptance  in  accordance  with  the  act  trans- 
ferring the  same  to  the  United  States;  and 


tAct  No.  17,  Public  Acts  1881. 
An  Act  to  Authorise  the  Board  of  Control  to 

Transfer  the  Saint  Marys  Falls  Ship  Canal, 

with  the  Property  Belonging  to  the  Same,  to 

the  United  Statea 

Whereas,  Congress,  at  Its  last  session,  In- 
cluded in  the  river  and  harbor  bill  the  follow- 
ing: 

For  Improving  and  operating  the  Saint  Maiys 
River  and  Saint  Marys  Falls  canal,  two  hun- 
dred and  fifty  thousand  dollars.  "And  the  See* 
retary  of  War  is  hereby  authorized  to  accept, 
on  behalf  of  the  United  States,  from  the  state 
of  Michigan,  the  Saint  Marys  canal  and  the 
public  works  thereon  :  Provided,  Such  transfer 
shall  be  so  made  as  to  leave  the  United  States 
free  from  any  and  all  debts,  claims,  or  liability 
of  any  character  whatsoever,  and  said  canal, 
after  such  transfer,  sliall  be  free  for  public  use : 
And  provided  further.  That,  after  such  trans* 
fer  the  Secretary  of  War  be,  and  hereby  Is,  au- 
thorized to  draw,  from  time  to  time,  his  war* 
rant  on  the  Secretary  of  the  Treasury  to  pay 
the  actual  expense  of  operating  and  keeping 
said  canal  in  repair.**     Therefore, 

Sec.  1.  The  People  of  the  State  of  Miohioam 
enact.  That  the  board  of  control  of  the  Saint 
Marys  Falls  ship  canal  be,  and  hereby  Is,  an« 
chorized  and  directed  to  transfer  the  said  canal 
and  the  pabllc  works  thereon,  with  all  its  aih 
purtenanccB  and  all  the  right  and  title  of  the 
state  of  Michigan  In  and  to  the  same,  to  the 
United  States  in  accordance  with  (the)  provt- 
8 ions  of  the  above-mentioned  clause:  Provided, 
That  this  cession  is  upon  the  express  condition 
that  the  state  of  Michigan  shall  so  far  retain 
concurrent  jurisdiction  with  the  United  States 
over  the  Saint  Marys  Falls  ship  canal,  and  in 
and  over  all  lands  acquired,  or  hereafter  ac- 
quired, for  its  use,  that  any  civil  or  criminal 
process  issued  by  any  court  of  competent  Juris- 
diction, or  ofllcers  having  authority  of  law  to 
issue  such  process,  and  all  orders  made  by  sach 
court,  or  any  judicial  officer  duly  empowered  to 
make  such  orders,  and  necessary  to  be  served 
upon  any  such  person,  may  be  executed  upon 
said  Saint  Marys  Falls  ship  canal,  its  land% 
and  in  the  buildings  that  may  be  erected  there- 
on, in  the  same  way  and  manner  as  If  jnrisdle- 
tlon  had  not  been  ceded  as  aforesaid. 

Sec.  2.  The  board  of  control  of  the  Saint 
Biarys  Falls  ship  canal  are  hereby  anthorlsetf 
and  empowered,  at  any  time  when  they  may 
deem  It  proper,  to  transfer  all  material  belong- 
ing to  said  canal,  and  to  pay  over  to  the  United 
States  all  moneys  remaining  in  the  canal  fond, 
excepting  so  much  as  may  be  necessary  to  put 
the  said  canal  In  repair  for  its  acceptance  in 
accordance  with  the  act  above  recited:  Pro* 
vided.  Such  transfer  of  material  and  payment 
of  moneys  shall  be  in  consideration  of  the  oon- 
stmctlon,  by  the  United  States,  of  a  suitable 
dry  dock,  to  be  operated  In  connection  with  the 
Saint  Marys  Palls  ship  canal  for  the  uss  of  dis* 
abled  vessela 

This  act  Is  ordered  to  take  Immediate  efleett 

Approved  March  8,  1881. 
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ib*  OongraM  of  the  United  States  in  tmm 
passed  an  act  authorizing  the  Secretary  of 
War  to  accept,  on  behalf  of  the  United 
States,  from  the  state  of  Michigan,  the  said 
canal  and  the  public  works  thereon,  and  ap- 
propriating $250,000  to  improve  and  oper- 
ate the  same,  the  same  being  the  act  ap- 
proved June  14,  1880,  found  in  21  Stat  at 
L  189,  chap.  211."     (This  act  is  correctly 

^  set  forth  in  the  preamble  to  the  foregoing 

S  act  of  the  state  of  Michigan.) 

•  *"And  thereupon  said  canal  actually  was 
transferred  to  the  officers  of  the  government 
of  the  United  States  connected  with  the 
War  Department  thereof,  and  your  orator 
shows,  avers,  and  charges  that  no  tools,  im- 
plements, personal  property,  chattels,  goods, 
moneys,  or  effects  of  any  name  or  nature 
that  were  in  the  treasiuy  of  the  state  of 
Michigan,  or  should  or  misht  have  been 
therein  at  the  time  of  such  transfer,  or 
within  the  custody  of  said  state  of  Michi- 
gan, defendant  herein,  or  mi^ht  have  been 
tn  such  custody,  connected  with  or  belong- 
ing to  said  canal  or  lock,  its  funds,  its  man- 
agement, and  control,  were  so  transferred 
Juid  turned  over. 

"Siwth. 
^'Your  orator  further  shows  that,  while 
certain  of  the  terms  of  the  act  of  Congress 
upropriating  the  land  for  the  construction 
or  said  lock  and  canal  indicated  a  donation 
to  the  state  of  Michigan  for  such  purpose,  it 
was  really  the  intent  and  purpose  of  the 
Congress  of  the  United  States  to  appropri- 
ate such  lands,  not  for  the  purposes  of  ex- 
dusively  enriching  the  state  of  Michigan, 
increasinff  its  commerce,  or  extending  its  au- 
thority alone,  but  for  the  purpose  of  accom- 
plishins  a  public  work  for  the  general  good 
of  all  classes  of  people  exigaged  or  interested 
in  the  commerce  of  the  Great  Lakes  of  the 
United  States,  and  for  that  reason,  while 
granting  said  lands  to  the  state  of  Michi- 

Sn  in  certain  of  its  terms,  it  was  provided 
at,  in  case  of  the  failure  to  construct  said 
caniU,  the  proceeds  of  the  sale  of  such  lands 
should  be  returned  to  the  United  States; 
also  that  the  state  of  Michigan  should  have 
no  beneficial  interest  in  tli^  revenue  from 
■aid  canal,  when  constructed,  while  in  its 
■lanagement  and  control,  but  that  the  said 
canal  and  lock  should  be  actually  free  to 
the  United  States  government,  and  for  the 
use  of  all  persons  desiring  the  same,  except 
as  to  the  necessary  tolls  to  pay  for  their  su- 
pervision, repairs,  and  maintenance;  and 
it  was  also  provided  that  a  strict  account 
should  be  kept  of  the  sales  of  said  lands, 
and  that  they  should  be  applied  to  the  con- 
struction of  said  canal  ana  lode  and  to  no 
other  purpose  whatever;  also  that  annual 
p  rnwrts  should  be  made  by  the  state  of 
g  ififtMgiitij  and  forwarded  l^  the  ^|ovemor 

•  ttt&noi  to  the«8eeretacy  of  the  Interior,  con- 
eerning  the  management,  control,  and  sale 
of  lands;  and  thus,  instead  of  being  an  ac- 
tual grant  or  donation  of  lands  to  tiie  state 
of  Michigan  for  its  individual  benefit,  and 
to  become  a  part  of  its  domain  and  to  be 
within  its  ownership,  the  terms  of  said  act 
xnersly  operated  to  create  a  trust  in  the 


state  of  Michigan  for  the  purpose  of  oany- 
ing  out  a  pubhe  work  in  whi^  it,  the  sfcsAs 
of  Michigan,  had  become  interested  for  the 
general  puUie  sood.  Your  orator  further 
shows  that  by  the  act  of  the  legislature  of 
the  state  of  Michigan,  hereinbefore  quoted, 
said  donation  or  appropriation  of  lands 
was  accepted  subject  to  all  limitations,  re- 
strictions, and  conditions  imposed  1^  Con* 
gress,  as  aforesaid.  Your  orator  further 
shows  that  the  state  of  Michigan,  at  the 
time  and  continuously  until  a  very  recent 
period,  hereinafter  to  be  mentioned  and  set 
forth,  not  only  regarded  its  sale  of  said 
lands,  its  construction  of  said  works,  and 
its  management  and  control  of  the  latter  as 
a  trust  for  the  public  good  from  the  com- 
plainant, but  also  through  its  legislature, 
as  well  as  various  of  its  officers,  so  declared; 
and  that  in  an  act  of  the  legislature  of  the 
state  of  Michigan,  passed  and  approved 
February  14,  1859,  the  same  being  No.  175 
of  the  Session  Laws  of  the  state  of  Michi- 
gan for  said  year,  and  particularly  in  the 
third  paragraph  of  the  preamble  thereof, 
said  legislature  made  use  of  the  following 
language: 

**  'Whereas  such  canal,  having  been  built 
and  accepted  by  the  authorities  of  this  state, 
is  found  to  need  repairs  in  order  to  its  pres- 
ervation and  usefulness,  and  the  due  per* 
formance  of  the  trust  created  by  said  act 
of  Congress,  and  the  assent  of  this  state 
thereto,'  etc 

"And  your  orator  further  shows  that  ths 
treasurer  of  the  state  of  Michigan,  who,  by 
virtue  of  his  office,  was  one  of  the  members 
of  the  said  board  of  control  of  the  Saint 
Marys  Falls  ship  canal,  in  his  annual  re- 
port for  the  year  1883,  duly  made  to  the 
governor  and  transmitt^  to  the  legislature 
of  said  state,  made  use  of  the  following  lan- 
guage: 

"  'Since  my  last  report,  the  remainder  of 
the  personal  property  belonging  to  the  Saint 
Marys  Fialls  ship  canal  has  been  sold,  mak-n 
ing  a  final  balance  in  that  fund  of  $68,927.-2 
12.  *A11  business  pertaining  to  the  manage-* 
ment  of  the  canal  on  the  part  of  the  stats 
has  ceased  and  the  moneys  in  the  fund  r^ 
main  in  the  state  treasury  under  act  No.  17» 
Laws  1881,  the  state  acting  simply  as  trus- 
tee.' 

"But  your  orator  shows  that  of  lata  said 
defendant,  through  its  officers  and  servants, 
and  particularly  its  attorney  general  and 
the  board  of  control  of  St.  Marys  Falls  ship 
canal,  denies  such  a  trust,  or  its  lialnlity  to 
the  United  States  in  the  premises. 
"Seventh. 

"Your  orator  further  shows  and  charges 
that  it  became  and  was  the  duly  of  the  state 
of  Michigan  to  transfer  and  pay  over  to  the 
United  States  all  funds  appertaining  to  or 
connected  with  or  collected  for  the  repairs 
and  management  of  said  canal  to  the  com- 
plainant, and  to  transfer  to  the  complainant 
all  property  of  every  name  and  nature  with- 
in its  custody  and  control  in  oonneotioD 
with  said  canal  and  lock;  and  that,  Instaad 
of  so  performinff  its  equitable  duty  in  tha 
premises,  the  saul  state  of  Michigan,  the  do- 
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indent  herein,  oonwted  eaid  funds  to  its 
own  use,  by  pasaing  a  Joint  resolution  trmns^ 
ferring  the  same  from  the  canal  fund  to  ths 
general  fund  in  the  treasury  of  eaid  stats, 
said  joint  resolution  beine  No.  20  of  the 
Public  Acts  of  1897,  whioE  in  terms  is  as 
follows: 

""Wheress  there  has  remained  to  the 
eredit  of  the  St.  Marys  ship  canal  fund  a 
credit  balance  which  was  on  hand  at  ths 
time  of  the  transfer  of  the  said  canal  from 
the  state  to  the  United  States,  and  no  claim 
has  been  made  for  any  part  of  such  mone^ 
either  by  any  person  who  paid  the  same  m 
to  the  fund  or  by  the  general  government ; 

"'And  whereas  there  now  remains  on 
hand,  under  the  board  of  control  of  the  St. 
Manrs  ship  canal,  an  invoice  of  tools  and 
machinery,  and  no  demand  by  any  person  or 
persons  or  by  the  United  States  having  been 
made  for  a  transfer  of  said  tools  and  ma- 
chinery: 

** 'Therefore,  reeolved  hy  the  Senate  and 

House  ofi  Representatives  of  the  State  of 

M  Michigan,  That  the  auditor  general  be,  and 

g  he  is  hereby,  directed  to  transfer  such  bal- 

•  anos  as  shown  ujpon'the  books  of  his  office  to 
die  same,  and  it  shall  hereafter  become  a 
part  of  the  general  fund  of  the  state. 

'"And  be  it  further  resolved.  That  the 
board  of  control  of  the  St.  Marys  ship  canal 
be,  and  they  are  hereby,  authorized  to  dis- 
pose of,  at  the  best  possible  advantage,  the 
tools  and  machinery  aforesaid  and  now  un- 
der their  control,  and  deposit  the  mon^  re- 
ssived  from  the  sale  of  said  property  in  ths 
general  fund  of  this  state.' 

'*Your  orator  further  shows  that  a  due 
and  proper  request  to  account  to  the  United 
States  in  the  premises,  and  to  pay  over  all 
funds  and  turn  over  all  property  in  its 
bands  to  the  United  States,  has  been  made 
by  your  orator  of  the  covemor  of  the  state 
of  ifichigan  and  all  of  the  officers  of  said 
state  directly  concerned  in  any  manner  with 
the  custody,  management,  or  control  of  said 
fund  or  property,  and  particularly  of  the 
board  of  control  of  the  St.  Marys  ship  canal, 
which  consists  of  the  governor,  auditor  gen- 
eral, and  treasurer  of  the  said  state  of 
Michigan;  and  also  of  the  attorney  general 
ol  the  state  of  Michigan;  and  that  said 
reasonable  and  just  request  has  been  refused 
fay  them  and  each  of  them." 

The  bill  prayed  for  an  aocountinff  as  to 
the  sales  of  the  lands,  the  prices  obtained 
therefor,  the  application  of  the  proceeds  of 
the  sales  or  excnange  of  such  Unds  to  the 
cost  of  the  construction  of  the  canal,  the 
toUs  received,  their  application,  and  also 
an  accounting  as  to  the  tools  on  hand  at  the 
tims  of  the  transfer  of  the  canal  to  the 
United  States. 

If r.  IdUwsdsii  C.  BvrelL  for  complainant. 
Mesers.  Horace  M*  Orea  and  Okarles  A. 
10  BMr  for  defendant.  * 

8 

•  *Mr.  Justice  Peokliam*  after  making  the 
^ters^otng  statement  of  facts,  delivered  the 
fttoimon  of  the  court: 

•  «9y  its  biU  the  United  SUtes  invokes  the 


original  jurisdiction  of  this  court  for  tb«> 
purpose  of  determining  a  controvengr  exist- 
ing between  it  and  the  state  of  Michigan.r 
This  court  has  jurisdiction  of  such  a  con^ 
troversy,  although  it  is  not  literally  be- 
tween two  states,  the  United  States  bmng  » 
party  on  the  one  side  and  a  state  on  ths 
other.  This  was  decided  in  United  States-- 
v.  Teasas,  14S  U.  S.  621,  642,  36  L  ed.  286,. 
292,  12  Sup.  Ct  Rep.  488. 

In  the  consideration  of  this  esse,  the  con- 
trolling thought  must,  of  course,  be  to  ar- 
rive at  the  meaning  of  the  parties,  as  ex- 
pressed in  the  various  statutes  set  forth  in 
the  MIL  While  that  meaning  is  to  be 
sought  from  the  language  used,  yet  its  con- 
struction need  not  be  of  a  narrow  or  techni- 
cal nature,  but,  in  view  of  the  character  of 
the  subject^  the  language  should  have  its 
ordinarv  and  usual  meaning. 

Wh^her,  under  these  circumstances, 
technical  words  were  used  to  express  ths 
thought  that  the  state  was  to  be  a  trustee, 
is  not  important  if,  upon  a  reading  of  ths 
statutes  and  a  survey  of  the  condition  of 
the  country  when  the  acts  were  passed,  it  is 
apparent  that  the  intent  was  that  the  stats 
should  occupy  the  position  of  trustee  in  the 
construction  and  operation  of  the  canalL 
Winona  d  St.  P.  B.  Oo,  v.  Barney,  113  U. 
S.  618,  626,  28  L.  sd«  1109,  1111,  5  Sup^ 
Ct.  Kep.  606. 

The  general  purpose  of  these  statutes  was 
to  build  a  ship  canal,  by  means  of  the  fundi» 
procured  from  the  sale  or  other  disposition 
of  the  public  lands  of  the  United  States,  tm 
be  used  by  all  those  whose  business  or 
pleasure  should  call  them  to  pass  through 
it  in  order  to  reach  their  destination. 

As  is  well  known,  the  Saint  Marys  river 
connects  the  waters  of  the  lakes  Huron  and 
Superior.  The  navigation  of  the  river  is 
interrupted  by  Saint  Marys  falls,  and  it 
early  became  necessary,  in  order  to  provids 
conveniences  for  a  rapidly  increasing  com- 
merce,  that  there  should  be  built  a  ship 
canal  around  these  falls,  so  that  large  ves- 
sels coming  from,  or  going  to^  Lake  Su- 
perior should  be  thereby  enabled  to  pursue 
their  voyage  to  the  east  or  to  the  west  with- 
out interruption  by  those  falls.  The  stats 
of  Michigan  did  not  feel  at  that  tims 
(1850-1852)  able  to  undertake  such  work 
itself,  although  it  was  a  matter  of  much 
importance  to  many  of  her  dtisens.  Fi-|. 
nally  the  United  States  passed  the  act  ofg 
1852,  set  out  in  full  in  the  foregoing*state-  • 
ment.  Tlie  state  subsequently  accepted  ths 
same  with  all  the  conditions  contained 
therein.  We  think  it  suCciently  appears 
from  a  perusal  of  these  two  acts  that  it  was 
assumed  that  the  grant  of  the  right  of  way 
through  the  lands  of  the  United  States,  and 
the  grant  of  the  750,000  acres  of  its  pub- 
lic lands  in  the  state  of  Michigan,  would 
pay  the  cost  of  construction  of  the  canal, 
and  the  tolls  to  be  collected  by  the  state 
would  repay  it  for  all  advances  made  by  it 
in  ths  repairs  which  would  naturally  and 
from  tims  to  time  be  required  in  such  a 
work.  There  was  no  reason  why  the  United 
States   should    provide   that   the    state    of 
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Michigan  should  airfaiallj  receive  a  profit 
oyer  and  above  the  payment  to  it  of  all  its 
expenses  for  the  construction  of  the  canal 
and  for  keeping  it  in  repair.  If,  through 
the  action  of  the  Unitea  States,  a  public 
work  of  national  importance  were  con- 
structed within  the  ix>nndaries  of  that 
state,  and  the  state  itself  reimbursed  for 
every  item  expended  by  it  in  the  construc- 
tion and  in  the  keeping  of  such  work  in 
repair,  it  would  certainly  seem  as  if  the 
state  could  properly  ask  no  more.  It  was 
dearly  not  the  intention  that  the  state 
should  realize  a  beneficial  interest  from  the 
transaction  between  the  United  States  and 
the  state  over  and  beyond  that  which  would 
arise  from  the  existence  of  this  canal.  The 
cost  of  its  construction  and  the  keeping  of 
it  in  repair  were  not  to  be  borne  oy  the 
state,  even  to  the  extent  of  a  single  dollar. 
That  the  parties  supposed  the  cost  would 
be  borne  by  the  United  States  is  proved  by 
an  examination  of  the  statutes;  and,  if  it 
be  a  fact,  it  goes  far  to  show  that  the  state 
wu),  in  this  matter,  acting  in  effect  and 
substance  as  an  agents  or,  in  other  words, 
as  a  trustee  for  the  United  States,  and  that 
the  transaction  was  not  to  be  a  source  of 
profit  to  the  state,  by  reason  of  getting 
more  from  the  United  States  than  it  would 
cost  to  build  the  canal. 

The  expectation  that  the  means  provided 
by  the  United  States  for  the  construction 
of  the  work  would  be  adequate  for  that  pur- 
pose was  not  a  visionary  one,  and  it  is 
proved  by  the  fact,  alleged  in  the  bill  and 
admitted  by  the  demurrer,  that  such  means 
were  in  truth  adequate,  and  the  canal  was 
wholly  constructed  from  the  appropriation 
oQof  the  lands  granted  by  the  United  States, 
Oand    managed,    repaired,    and    maintained 
?  from* the  tolls  exacted  hv  the  state  from 
veesebi  passing  through  the  canal. 

An  examination  of  the  act  of  Congress 
of  1852,  set  forth  in  the  for^goin^  state- 
ment of  facts,  will  show,  as  we  think,  the 
trust  character  of  the  transaction  between 
the  United  States  and  the  state.  There  is 
ffranted  to  the  state,  by  |  1,  the  right  of 
locating  a  canal  through  the  public  lands 
of  the  United  States  400  feet  in  width;  but 
this  right  of  way  is,  by  the  terms  of  the 
act,  to  be  used  by  the  state,  or  under 
its  authorily,  for  the  construction  or 
convenience    of    such    canal    and    the    ap- 

Surtenances  thereto;  and  the  use  thereof 
\  thereby  vested  in  the  state  forever,  but 
"for  the  purposes  aforesaid  and  no  other/' 
The  canal  must  be  at  least  100  feet  wide, 
with  a  depth  of  water  of  12  feet,  and  with 
locks  at  least  250  feet  long  and  00  feet  wide. 
The  act  does  not  grant  an  absolute  estate 
in  fee  simple  in  the  land  covered  by  this 
right  of  way.  It  was  in  effect  a  grant  upon 
condition  for  a  special  purpose;  that  is,  in 
trust  for  use  for  the  purposes  of  a  canal, 
and  for  no  other.  The  state  had  no  power 
to  alien  it  and  none  to  put  it  to  any  other 
use  or  purpose.  Such  a  grant  creates  a 
trust,  at  least  by  implication.  We  have 
just  held  in  Korthem  P.  R.  Co.  v.  Tatcn- 
•end,  189  U.  S.  — ,  ante,  p.  671,  23  Sup.  Ct. 


Rep.  671,  in  reference  to  a  grant  of  a  right 
of  way  for  the  railroad,  that  it  was  in  ef- 
fect a  grant  of  *  a  limited  fee,  made  on  an 
implied  condition  of  reverter,  in  the  «vent 
that  the  company  ceased  to  use  or  retain 
the  land  for  the  purpose  for  which  it  was 
granted." 

The  2d  section  ffranted  to  the  state, 
"for  the  purpose  of  aiding  said  state  in 
constructing  and  completing  said  canal, 
750,000  acres  of  public  lands/'  belon^ng  to 
the  United  States  and  lying  within  the 
state,  which  were  to  be  subj^  to  the  dis- 
posal of  the  legislature  of  the  state  for  such 
Surpose  and  no  other,  and  the  canal  was  to 
e  and  remain  a  public  highway  for  the 
use  of  the  government  of  the  United  States, 
free  from  toll  or  other  charge  upon  the  ves- 
sels of  said  government  engaged  in  public 
service,  or  upon  vessels  employed  by  said 
government  in  the  transportation  of  9Jxj 
property  or  troops  of  the  United  States,  it 
was  also  provided  that  if  the  canal  should  tt 
not  be  commenced  within  three  years  andS 
completed  within  ten  years^  the  state* was* 
bound  to  pay  to  the  United  States  the 
amount  it  received  upon  the  sale  of  any 
part  of  said  lands  by  the  state  at  not  less 
than  $1.25  per  acre,  although  the  title  to 
the  purchasers  from  the  stete  should  re- 
main valid.  The  state  was  bound  to  cause 
to  be  kept  accurate  accounte  of  the  sales 
and  net  proceeds  of  the  lands  granted,  and 
of  all  expenditures  in  the  construction,  re- 
pair, and  operating  of  the  canal  and  of  the 
earnings  thereof,  uid  was  to  render  a  stete- 
ment  of  the  same  annually  to  the  Secretory 
of  the  Interior,  and  whenever  the  state 
should  be  fully  reimbursed  for  all  advances 
made  for  the  construction,  repairs,  and  op- 
erating the  canal,  with  1^1  interest  on  all 
advances  until  the  reimbursement  of  the 
same,  or  upon  payment  by  the  United 
States  of  any  balance  of  such  advances  from 
the  receipte  from  the  lands  and  canal  with 
such  interest,  the  state  was  then  only  to  be 
allowed  to  tax  for  the  use  of  the  canal  such 
tolls  as  should  be  sufficient  to  pay  all  nec- 
essary expenses  for  ito  care,  charge,  and  re- 
pairs of  the  same;  and,  before  the  state 
could  dispose  of  any  of  the  lands,  the  route 
of  the  canal  was  to  be  esteblished  and  a 
plat  thereof  filed  in  the  office  of  the  War 
Department,  and  a  duplicate  thereof  in  the 
office  of  the  Commissioner  of  the  Qeneral 
Land  Office.  The  6th  paragraph  of  the  bill 
calls  special  attention  to  these  facts. 

In  this  Federal  stetute  we  find  the  pur- 
pose of  the  United  States  in  granting  the 
land.  It  was  not  for  the  benefit  of  the  state 
of  lifichigan,  and  the  state  did  not  thereby 
receive  any  beneficial  intereste  in  soeh 
lands.  As  soon  as  it  was  repaid  ite  outlay 
for  the  cost  of  the  constructioa  and  for  the 
maintenance  and  repairs  of  the  canal,  the 
tolls  wfire  to  be  reduced  to  such  a  sum  as 
should  be  sufficient  only  to  pay  the  neces- 
sary expenses  for  the  care,  charge,  and  re- 
pair of  the  same.  Evidently,  it  was  not 
supposed  that  the  stete  was  to  profit  from 
this  grant  further  than  such  profit  as  might 
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arise  indirectly  from  the  oompletion  and  op- 
eration of  the  canal. 

Defendant  refers  to  certain  grants  of  land 
made  to  Illinois,  Indiana,  and  Ohio,  and 
perhaps  to  some  of  the  other  states,  where 
Buch  f^nts  were  made  to  aid  in  the  con- 
struction of  canals  in  those  states,  and 
p  where  possible  profits  from  the  construction 
g  of  such  canals  were  within  the  contempla- 

•  tion  of  the  various  granta.  *  But  in  the  acts 
referred  to  there  are  no  restrictions  upon 
the  tolls  which  the  states  may  charge  for 
the  use  of  their  respective  canals,  the  only 
limitation  imposed  being  that  the  govern- 
ment should  nave  their  free  use  for  the 
passing  of  its  vessels;  while,  in  this  act, 
the  tolls  which  the  state  may  charge  are  to 
be  only  bUch  after  the  payment  for  its  con- 
struction, etc.,  as  should  be  sufficient  to  pay 
the  necessary  expenses  for  the  care,  charge, 
and  repairs  thereof. 

The  state  of  Michigan,  through  an  act  of 
its  legislature,  duly  accepted  the  terms  of 
the  act  of  Congress,  ana  agreed  to  carry 
out  all  the  conditions  therein  made  obli- 
gatory upon  that  state.  An  attentive  read- 
ing of  that  statute  shows  its  purpose  to 
conform  to  all  of  the  provisions  of  the  Fed- 
eral statute.  It  provides  (I  7)  for  keeping 
accurate  books  of  account  of  sales  and  net 
proceeds  of  the  lands,  and  for  making  re- 
turns to  the  Secretary  of  the  Interior  con- 
taining such  accounts;  provides  <|  5)  for 
designating  the  lands  granted  as  "  Saint 
Marys  canal  lands;"  and  also  (§3)  pro- 
vides that,  in  letting  contracts  for  construc- 
tion of  the  canal,  tlie  responsibility  of  the 
proposed  contractor  and  his  ability  to  carry 
into  effect  the  object  of  the  act  of  Congress 
are  to  be  considered.  Reading  both  stat- 
utes, it  seems  to  us  the  effect  was  to  create 
a  trust,  and  that  the  state  was  made  the 
trustee  to  carry  out  the  purposes  of  the  act 
of  Congress  in  the  construction  and  main- 
tenance of  the  canal.  If  there  were  funds 
arising  from  the  sale  of  the  lands  over  and 
above  the  cost  of  construction  and  other  ex- 
penses of  the  canal,  it  could  not  within 
reason  (after  a  perusal  of  these  two  stat- 
utes, with  the  provisions  for  accounting  for 
sales  and  net  proceeds  of  lands,  and  the 
other  provisions  of  the  statutes  already 
mentioned)  be  supposed  the  parties  under- 
stood that  Michigan  was  to  have  for  its  own 
treasury  the  balance  arising  beyond  such 
cost,  maintenance,  etc.,  of  the  canal.  If  a 
surplus  arose  in  the  course  of  the  operation 
of  the  canal,  the  tolls  were  to  be  at  once 
reduced;  and  it  seems  to  us  that  that  sur- 
plus would,  upon  a  fair  and  reasonable  con- 
struction of  the  acts,  belong  to  the  original 
owner  of  the  lands,  by  means  of  which  the 
state,  as,  in  substance,  the  agent  of  the 
United  States,  was  enabled  to  construct  the 
iNttxial,  and  secure  the  tolls  arising  from  its 
g  operation,  to  be  expended  upon  its  main- 

*  tenaiioe^and  for  necessary  repairs.  This 
would  certainly  be  so  after  the  formal 
tmnsfer  of  the  canal,  and  after  the  surplus 
was  conclusively  ascertained,  and  was  sub- 
ject to  no  further  claims  for  repairs  of  the 
canal  on  the  part  of  the  state.    The  tolls 


were,  in  fact,  the  proceeds  of  the  trust  fund 
(the  lands),  which  belonged  to  the  United 
States,  and  should  be  transferred  with  the 
rest  of  the  trust  property. 

Where  Congress  grants  land  to  a  state, 
to  be  used  as  provided  in  this  statute,  we 
think  a  trust,  or  power  to  dispose  of  the 
lands  for  the  purpose  of  carrying  out  the 
improvement,  is  granted;  and,  in  this  case, 
no  beneficial  interest  passes  to  the  state  by 
the  language  used,  considering  the  whole 
statute.  Rice  v.  Minnesota  d  N.  W.  B.  Co. 
1  Black,  358,  378,  17  L.  ed.  147,  153. 

If  any  particular  part  of  the  statute  in 
this  case  were  ambiguous  or  its  meaning 
doubtful,  of  course  the  intention  must  be 
deduced  from  the  whole  statute  and  every 
part  of  it.  Hence  the  importance  of  those 
provisions  which,  in  effect,  if  carried  out, 
prevent  the  state  from  making  any  direct 
profit  by  the  construction  of  the  canal,  or 
from  the  tolls  received  from  vessels  passing 
through  it.  And,  where  words  are  ambig- 
uous, legislative  grants  must  be  interpret^ 
most  strongly  a^nst  the  grantee  and  for 
the  government,  and  are  not  to  be  extended 
by  implication  in  favor  of  the  grantee  be- 
yond the  natural  and  obvious  meaning  of 
the  words  employed.  Any  ambiguity  must 
operate  against  the  grantee  and  in  favor  of 
the  public  Riee  v.  Minnesota  d  N.  W.  R. 
Co.  1  Black,  380,  17  L.  ed.  164.  This  rule 
of  construction  obtains  in  grants  from  the 
United  States  to  states  or  corporations  in 
aid  of  the  construction  of  public  works. 
(Id.  10.) 

Then,  too,  there  is  the  almost  contempo- 
raneous construction  placed  upon  the  Fed- 
eral statute  by  the  l^risl&ture  of  Michigan 
in  the  act  No.  175,  approved  February  14, 
1859,  in  the  preamble  of  which  it  is  said 
that  "whereas  such  canal,  having  been 
built  and  accepted  by  the  authorities  of  this 
state,  is  found  to  need  repairs  in  order  to 
its  preservation  and  use  to  the  due  per- 
formance of  the  trust  created  by  said  act 
of  Congress  and  the  assent  of  this  state 
thereto,"  etc.  Again,  the  treasurer  of  the 
state,  who,  by  virtue  of  his  office,  was  oneg 
of  the  members  of  the  board  of  control  of$ 
the  Saint  Maiys  Falls  ship*canal,  in  the* 
course  of  his  annual  report  for  the  year 
1883,  mads  to  the  governor  and  trans- 
mitted to  Uie  legislature  of  the  state,  used 
the  following  Umguage: 

"Since  my  last  report,  the  remainder  of 
the  personal  property  belonging  to  the 
Saint  Marys  Falls  ship  canal  has  been  sold, 
making  a  final  balance  in  that  fund  of  $68,- 
927.12.  All  business  pertaining  to  the  man- 
agement of  the  canal  on  the  part  of  the 
state  has  ceased,  and  the  moneys  in  the 
fund  remain  in  the  state  treasury  tinder 
act  No.  17,  Laws  of  1881,  the  state  acting 
simply  a9  trustee." 

We  do  not,  of  course,  assume  that  the 
state  treasurer  could  bind  the  state  of  Mich- 
igan by  any  admission  he  might  make  in  a 
report  to  the  l^gislatare  of  that  state,  but 
it  shows  simply  the  understanding  of  that 
official,  who  was  so  doselv  connected  with 
the  construction  and  operation  of  the  canal. 
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in  relati<m  to  the  surplus  funds  in  the 
treasuiy  of  the  state,  arising  out  of  the 
operation  oi  the  canal.  That  the  state  leg- 
islature in  1859  regarded  the  state  as  a 
trustee  is  evident  from  the  above  language 
in  the  portion  of  the  preamble  quote£ 

Finally,  by  the  joint  resolution  of  the  leg- 
islature, being  No.  20  of  the  Public  Adu 
of  1897,  it  was  stated  as  follows: 

"Whereas  there  hae  remained  to  the 
eredit  of  the  Saint  Marys  ship  canal  fund  a 
credit  balance  which  was  on  hand  at  the 
time  of  the  transfer  of  the  said  canal  from 
the  state  to  the  United  States,  and  no  claim 
has  been  made  for  any  part  of  such  moneys, 
either  by  any  persons  who  paid  the  same 
into  the  fund  or  by  the  general  government; 

"And  whereas  there  now  remains  on 
hand,  under  the  board  of  control  of  the 
Saint  Maiys  ship  canal,  an  invoice  of  tools 
and  machinery,  and  no  demand  by  any  per- 
son or  persons  or  by  the  United  States  hav- 
ing been  made  for  a  transfer  of  said  tools 
and  machinery: 

"Therefore,  resolved  by  the  Senate  and 
House  of  Representativee  of  the  State  of 
Michigan,  That  the  auditor  general  be,  and 
he  is  hereby,  directed  to  transfer  such  bal- 
ance as  shown  upon  the  books  of  his  ofBce 
to  the  same,  ana  it  shall  hereafter  become 
a  part  of  the  general  fund  of  the  state. 

**And  he  it  further  resolved,  That  the 
board  of  control  of  the* Saint  Marys  ship 
canal  be,  and  they  are  hereby,  authorized 
to  dispose  of,  at  the  best  possible  advan- 
tage, the  tools  and  machinery  aforesaid  and 
now  under  their  control,  and  deposit  the 
monev  received  from  the  sale  of  said  prop- 
erty in  the  general  fund  of  this  state." 

From  these  statutes  and  resolutions  we 
think  it  quite  clearly  appears  that  the  state 
and  its  public  officers  thought  that  a  trust 
had  been  created,  and  that  the  state  had  re- 
ceived the  lands  in  trust  for  the  purpose  of 
carrying  out  the  provisions  of  the  Federal 
statute.  A  surplus  arising  from  the  sales 
of  lands  and  from  the  tolls,  over  and  above 
all  cost  of  construction,  repairs,  etc.,  after 
the  formal  transfer  of  the  canal  itself,  be- 
longs to  the  United  States,  and  it  is  the 
proper  party  to  recover  the  same. 

The  counsel  for  defendant,  however, 
urged  that  other  action  by  the  United 
States  shows  that  no  such  trust  existed. 
He  referred  to  the  joint  resolution  of  the 
state,  adopted  in  1869,  wherein  the  neces- 
sity for  the  inunediate  enlargement  of  the 
Saint  Marys  Falls  canal,  a  work  of  urgent 
necessity  and  national  importance,  was  ad- 
vocated, and  it  was  therein  said  that  the 
state  of  Michigan  had  no  funds  properly  ap- 
plicable to  such  purpose,  and  it  was,  there- 
fore, resolved  that  the  board  of  control  of 
the  canal  should  be  authorized  and  directed 
to  transfer  the  canal,  with  all  its  appur- 
tenances and  all  the  right  and  title  of  the 
state  of  Michigan  in  and  to  the  same,  to 
the  United  States,  provided  the  state  should 
be  first  guaraute^  and  secured,  to  the  sat- 
isfaction of  the  board,  against  loss,  by  rea- 
son of  its  liabilitv,  on  certain  bonds  which 
had  been  issued  by  it  under  authority  of 


an  act  to  provide  for  the  repairs  upon  tha 
canal,  "and  to  perform  the  trust  respect- 
ing the  same,"  approved  Februair  14,  i860. 
Even  in  this  act  of  1859,  the  legislature,  as 
has  already  been  stated,  acknowledges  the 
trust,  and  passes  an  act  for  the  purpose  of 
performing  its  obligations  respectinff  the 
same.  But  it  is  said  that  this  resolution 
(of  1869)  providing  for  the  transfer  of  the 
canal  was  not  noticed  or  accepted  by  the 
United  States  until  1880,  when  Congress, 
by  an  act  approved  June  14,  1880,  author- 
ized the  Secretary*  of  War  to  accept,  on  be-« 
half  of  the  United  States,  from  the  state  of  $ 
Michigan,  the*eanal,  provided  "such  trans-* 
fer  shall  be  so  made  as  to  leave  the  United 
States  free  from  any  and  all  debts,  claims, 
or  liability  of  anv  character  whatsoever, 
and  said  canal,  after  such  transfer,  shall 
be  free  for  pubUc  use." 

This  o/Ter  under  the  act  of  1880  was  ac- 
cepted by  the  state  by  act  No.  17,  Public 
Acts  of  Michigan  of  1881,  supra,  and  the 
board  of  control  was  authorized  and  di- 
rected: First.  "To  transfer  the  said  canal 
and  the  public  works  thereon,  with  all  its 
appurtenances,  and  all  the  right  and  title  of 
the  state  of  Michigan  in  and  to  the  same, 
to  the  United  States,"  in  accordance  with 
the  proiisions  of  the  act  of  Congress  ap- 
proved June  14,  1880;  and,  second,  "at  any 
time  when  th^  may  deem  it  proper,  to 
transfer  all  material  belonging  to  said 
canal,  and  to  pay  over  to  the  United  States 
all  moneys  remaining  in  the  oanal  fund,  ex- 
cepting so  much  as  ma^  be  necessary  to  put 
the  said  canal  in  repair,  for  its  acceptance 
in  accordance  with  the  act  above  recited: 
Provided,  Such  transfer  of  material  and 
payment  of  moneys  shall  be  in  consideration 
of  the  construction,  by  the  United  States,  of 
a  suitable  dry  dock,  to  be  operated  in  con- 
nection with  the  Saint  Marys  Falls  ship 
canal  for  the  use  of  disabled  vessels.'* 

It  is  arffued  from  this  legislation  that 
Congress  thereby  recognized  and  acknowl- 
edge the  ownership  of  the  canal  by  the 
state,  free  from  any  trust  connected  there- 
with, and  that  the  provisions  by  the  state 
for  transferring  all  material  belonging  to 
the  canal  and  for  paying  over  to  the  United 
States  all  moneys  remaining  In  the  canal 
fund,  etc.,  were  upon  the  condition  just 
quoted;  and  it  is  stated  that  thers  waa 
no  proof  that  such  dry  dock  had  been  con- 
structed, and  hence  there  was  no-  lia- 
bility on  the  part  of  the  state  to  pay  the 
moneys  or  deliver  the  tools.  But,  if  the 
original  transaction  amounted  to  a  trusty 
as  we  Uiink  it  did,  the  attempt  of  the  state 
to  impose  a  condition  upon  its  payment  of 
the  moneys  and  the  transfer  of  the  tools 
did  not  take  away  its  liability  as  trustee, 
nor  make  it  necessary  that  the  United 
States  should  build  the  dry  dock  before  it 
should  be  entitled  to  the  money  and  the 
tools.  The  United  States  might  have  been 
satisfied  to  pei*mit  the  state  to  retain  its 
nominal  title  and  to  remain  in  possession, 
and  to  operate  the  canal  under  its  original 
obligations;  and  when,  in  1880,  it  author- p 
ized  the  Secretai7*of  War  to  accept  the  ca-  J 
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nal  from  the  state  without  any  liability  on 
its  part  for  debts  or  daims  in  regard  to  the 
oanal,  it  did  not  thereby  in  any  manner 
admit  the  nonexistence  of  any  trust  there- 
tofore created.  Assuming  that  the  land 
grant  and  the  tolls  had  been  sufficient  to 
construct  the  csjial  and  operate  and  repair 
it»  thsre  was  no  reason  why  the  United 
States  should  assume  or  agree  to  pay  any 
debts  or  claims  which  might  exist  in  re- 
gard to  the  canal.  The  coosidsration  for 
tiis  transfer  of  the  material  and  the  pay- 
ment of  the  moneys  amounted,  at  most,  to 
a  provision  in  the  nature  somewhat  of  a 
condition  subsequent,  and  the  right  to  such 
transfer  and  payment  did  not  rest  upon  the 
prior  building  of  the  dry  dock  by  the 
United  States.  There  was  nothing  in  this 
legislation,  in  our  opinion,  which  changed 
the  character  in  which  the  state  had  acted 
as  trustee  up  to  the  time  of  such  transfer 
of  the  canal,  and  the  liability  of  the  state 
was  not  altered  by  reason  of  the  act  of  1880 
or  that  of  1881. 

We  are  of  opinion  that  the  bill  shows  a 
eauae  of  action  against  the  state  of  Michi- 
gan as  trustee,  and  its  liability  to  pay  over 
the  surplus  moneys  (if  any),  which  upon 
an  accounting  it  may  appear  have  arisen 
from  the  sale  of  the  granted  lands,  over  and 
above  all  cost  of  the  construction  of  the 
canal  and  the  necessary  worlc  appertaining 
thereto,  and  the  supervision  thereof,  to- 
gether with  the  surplus  money  arising  from 
the  tolls  collected,  which  latter  sum  by  the 
demurrer  is  admitted  to  amount  to  $68,- 
•27.12.  This  sum  the  United  States  in  sub- 
stance (especially  in  the  4th  paragraph  of 
the  bill)  admits  is  all  that  is  due  from  the 
state  on  account  of  such  tolls.  It  is  not  en- 
titled to  go  back  of  that  amount  and  call 
for  an  accounting  as  to  the  tolls  prior  to 
the  transfer  of  the  canal  to  the  United 
States.  The  latter  is  also  entitled  to  re- 
cover the  value  of  the  tools^  etc.,  mentioned 
in  the  bill,  as  of  the  time  of  the  transfer 
d  the  canal. 

We  think  there  is  no  ground  of  defense 
arising  from  any  alleged  laidies  on  the  part 
d  the  United  Stotes  in  bringing  this  suit. 
Assuming  the  existence  of  what  would  be 
laches  in  a  private  person,  the  defense  that 
might  arise  therefrom  is  not  available  ordi- 
narily   against    the    government.      United 

^  Biaiet  v.  Bffehe,  180  U.  S.  343,  353,  45  L. 

e  ed.  668,  670,  21  Sup.  Ot  Rep.  371. 

#  •There  must  be  Judgment  overruling  the 
demurrer,  but  as  the  defendant  may  desire 
to  set  up  facts  which  it  might  claim  would 
be  a  defense  to  the  complainant's  bUl,  we 
grant  leave  to  the  defendant  to  answer  up 
to  the  first  day  of  the  next  term  of  this 
court.  In  case  it  refuses  to  plead  further, 
the  judgment  will  be  in  favor  of  the  United 
States  for  an  accounting  and  for  the  paj- 
ment  of  the  sum  found  doe  thereon. 

Demurrer  overruled  amd  leove  to 
pfceu,  etOm 


(IM  U.  a  394) 

JOEL  W.  LOCKWOOD,  PeHtUmer, 

V, 

EXCHANGE  BANK  OF  FORT  VALLKX 
and  F.  P.  Rape,  Trustee. 

Juriedietion  of  hankruptoff  eourt-^'aimMO' 
tration  of  ewempt  property^ 

A  court  ef  bankruptcy  has  no  jnrlsdlctlon  to  enr 
force,  sgalnst  the  bankrupt's  exemption,  the 
rights  of  uniecared  creditors  wbose  evidences 
of  Indebtedness  contain  the  waiver  of  home- 
stead and  exemption  authorised  br  the  state 
Constitution  and  laws^  by  reason  ot  the  an* 
thority  conferred  upon  such  court  by  the 
bankruptcy  act  of  1808  (80  SUt.  at  L.  044, 
chap.  B41,  U.  8.  Comp.  Stat.  1801,  p.  8418), 
to  control  exempt  property,  In  order  to  set  It 
aside,  and  thus  exclude  It  from  the  assets  of 
the  bankrupt's  estate  to  be  admlnlstefed. 

[No.  226.] 

Argued  AprU  7,  190S.     Decided  June  1« 
190S. 
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N  A  WRIT  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit,  which  brings  up  for  oonsid* 
oration  the  record  in  a  cause  in  the  Dis- 
trict Court  for  the  Southern  District  of 
Georgia  in  which  was  denied  the  exemption 
claiooAd  by  a  bankrupt  because  ox  his 
written  waivw  of  homestead  and  exemp- 
tion. Judgment  of  the  District  Court  re- 
versed and  proceediuffs  remanded,  with  di- 
rections to  sustain  me  exemption  and  to 
withhold  discharfle  to  permit  proceedings 
to  be  taken  in  the  state  court  to  subject 
the  exempt  property  to  the  claims  of  ored« 
itors. 

Statement  by  Mr.  Justice  WUtci 

In  this  proceedinff,  upon  certain  questioiia 
being  certified  by  the  United  States  circuit 
couiT  of  appeals  for  the  fifth  circuit  for  de* 
cision  by  this  court,  a  writ  of  certiorari  was 
allowed,  and  the  entire  record  has  been 
brought  up  for  consideration. 

The  controversy  is  fully  set  forth  in  the 
following  "  statement  of  case,"  embodied  ia 
the  certificate  of  the  circuit  court  of  ap- 
peals: 

"  On  the  23d  dav  of  November,  1900,  said 
Joel  W.  Lockwood  was,  on  his  application, 
duly  adjudged  a  bankrupt  by  the  district 
court  of  the  United  States  for  the  southern 
district  of  Georgia.  Oh  December  0,  1900, 
F.  T.  Rape  was  duly  appointed  trustee  for 
said  bankrupt;  on  the  16th  day  of  Decem- 
ber, 1000,  the  said  F.  T.  Rape,  trustee,  set 
aside  and  designated  as  an  exemption  all  of 
the  property  returned  by  the  said  bankrupt 
in  his  schedule  of  assets.  On  the  1st  day 
of  January,  1901,  the  Exchange  Bank  <n 
Fort  Vallejr,  a  creditor  who  had  duhrg 
proven  its  debt  as  an  unsecured  claim,  filed  ei 
exceptions  to  thc'trustee'a  aasignm^  of* 
homestead  and  exemption,  upon  the  fbllow- 
ing  grounds: 

^*{a)  That  said  creditor  held  a  contract 
against  the  bankrupt  in  which  said  bank* 
ropt  speoiaUy   waived  and  renounced  all 
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rigl  t  to  the  Ir  )mestead  exemption  allowed 
by  vhe  laws  of  Georcia  or  the  United  States. 
Said  waiver  ia  contained  in  a  note  consti- 
tuting^ contract  of  indebtedness,  and  was 
made  in  accordance  with  the  provisions  of 
the  Constitution  and  laws  of  said  state,  au- 
thorizing and  empowering  the  debtor  to 
waive  and  renounce  in  writing  his  right  to 
the  benefit  of  the  exemption  provided  for 
by  the  Constitution  and  laws  of  said  state. 

"'  {h)  That  creditor's  debt  was  unse- 
cured, save  and  except  so  far  as  a  waiver  of 
homestead  and  exemption  may  be  construed 
aa  a  security. 

**'  {o)  That  the  trustee  has  set  apart  all 
the  properly  of  said  bankrupt  returned  by 
him  in  bankruptcy. 

"'{d)  Under  the  laws  of  Georgia,  the 
debtor's  exemption  cannot  be  subjected  to 
the  payment  of  a  debt  containing  a  waiver 
of  homestead  except  by  putting  said  debt  in 
judgment,  and  afterwards  causing  execu- 
tion to  issue  thereon  to  be  levied  on  the  ex- 
empt property,  in  accordance  with  the  pro- 
visions of  H  2850  et  seq,  of  the  Code  of 
Georgia.  If  bankrupt  court  should  approve 
trust's  assignment  in  this  case,  without 
reserving  to  petitioner  the  right  to  sue  his 
claim  and  put  same  in  judgment,  and  with- 
out its^f  giving  judgment  for  said  debt, 
creditor  would  Iw  left  without  means  of  en- 
forcing his  rights  created  and  arising  out 
of  the  aforesaid  waiver,  and  would  be  with- 
out remedy. 

'''(e)  (^editor  therefore  prays  equitable 
relief  and  such  decree  as  will  protect  his 
righta;  that  the  homestead  be  set  aside  and 
trustee  be  required  to  take  charge  of  and 
administer  the  property  of  said  bankrupt 
•o  set  apart,  except  so  much  as  cannot  be 
waived,  for  the  benefit  of  creditors  holding 
waiver  oontraista.' 

''To  these  exceptions  of  the  creditor  the 
bankrupt  duly  filed  a  demurrer  on  the  fol- 
lowing grounds: 

"'(a)  That  said  exceptions  are  wholly 
9  insufficient  in  law  to  defeat  the  report  of 
g  the  trustee. 

•  *<*<(()  That  the  exceptions  made  are  not 
such  as,  under  the  laws  of  Georgia,  will  de- 
feat the  setting  apart  of  the  exemption,  and 
furnish  no  reason  wh^  the  trustee  should 
not  assign  the  exemption. 

"*{o)  That  the  bankrupt  court  has  no 
jurisdiction  over  exempted  property,  and  no 
authority  to  administer  the  same. 

"*{d)  That  there  is  no  authority  of  law 
lor  the  exceptions  made,  nor  for  the  relief 
sought.' 

"The  referee.  Honorable  Shelby  Myrick, 
overruled  the  aforesaid  demurrer,  and  di- 
rected the  trustee  to  carve  out  of  the  said 
exemption  of  property  a  portion  of  the 
same,  amounting  to  $300.00,  which  was  to 
be  free  from  the  claims  of  all  creditors. 
The  residue  of  the  exempted  property  was 
to  be  sold,  and  the  proceeds  held  l^  the 
trustee  for  the  benefit  of  creditors  holding 
waiver  notes.  The  bankrupt  was  ordered  to 
yield  possession  to  the  trustee  for  the  pur- 
pose of  carrying  out  this  order.  The  ref- 
eree, at  the  request  of  bankrupt^  certified 


the  record  in  said  case,  together  with  his 
decision  thereon,  to  the  Honorable  Emory 
Speer,  judge  of  the  district  court  of  said 
district,  for  final  determination.  On  the 
30th  March,  1001,  said  case  came  on  regu- 
larly to  be  tried  before  said  district  judge, 
and,  after  hearing  argument  of  counsel,  his 
honor  Judge  Emory  Speer  held  and  decided 
and  adjudged  the  aforesaid  exceptions  to 
the  determinations  and  report  of  the  trustee 
be  sustained,  and  that  the  exemptions  set 
apart  by  the  trustee  in  his  said  report  be 
denied  and  refused  to  the  said  bankrupt^ 
save  and  except  the  item  of  household  fur- 
niture and  wearing  apparel,  and  that  the 
said  bankrupt  was  not  entitled  to  an  ex- 
emption as  claimed  by  him,  by  reason  of 
having  waived  and  renounced  in  writhig  his 
rights  thereto,  in  accordance  with  the  Con- 
stitution  and  laws  of  the  state  of  Georgia.'' 
This  jud^ent  of  the  district  court  is  the 
one  complained  of,  and  which  was  sought  to 
be  revised  in  the  circuit  court  of  appeals. 

Messrs.  Stepkea  W.  Parker,  J,  M.  Ter- 

rell,  tTohn  W.  Haygood,  and  Allen  Fort  S 
Son  for  petitioner. 

Messrs,  Olin  J.  Wimberly  and  John  /• 

Hall  for  respondents.  i 


*Mr.   Justice   WUts,   after   making  the? 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  general  exemption  of  property  from 
levy  or  sale,  authorized  by  article  9,  |  1, 
V  1,  of  the  present  Constitution  of  the  state 
of  Georgia  (that  of  1877),  is  "realty  or 
personalV*  or  both,  to  the  value  in  the  ag- 
gregate of  $1,600."  By  article  9,  |  3,  f  1, 
of  the  same  Constitution,  a  debtor  is  vested 
with  power  to  waive  or  renounoe  in  writing 
this  right  of  exemption,  "except  as  to 
wearing  apparel,  and  not  exceeding  $300 
worth  of  nousehold  and  kitchen  fimuture 
and  provisions."  The  mode  of  enforcement 
of  a  waiver  of  exemption  is  provided  for  in 
I  2850  of  the  Code  of  1895,  reading  as  fol- 
lows: 

"  In  all  cases  when  any  defendant  in  ex- 
ecution has  applied  for  and  had  set  apart 
a  homestead  of  realty  and  personalty,  or 
either,  or  where  the  same  has  been  applied 
for  and  set  apart  out  of  his  property,  as 
provided  for  by  the  Constitution  and  laws 
of  this  state,  and  the  plaintiff  in  execution 
is  seeking  to  proceed  with  the  same,  and 
there  is  no  property  except  the  homestead 
on  which  to  levy  upon  the  ground  that  his 
debt  falls  within  some  one  of  the  classes  for 
which  the  homestead  is  bound  under  the 
Constitution,  it  shall  and  may  be  lawful  for 
such  plaintiff,  his  agent,  or  attorney,  to 
make  affidavit  before  any  officer  authorized 
to  administer  oaths  that,  to  the  best  of  his 
knowledge  and  belief,  the  debt  upon  which 
such  execution  is  founded  is  one  from  which 
the  homestead  is  not  exempt,  and  it  ahsM 
be  the  duty  of  the  officer  in  whose  hands 
the  execution  and  affidavit  are  placed  to 
proceed  at  once  to  levy  and  sell,  a&  though 
the  property  had  never  been  set  apart.  The 
defendant  in  such  execution  may,  if  he  do- 
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aires  to  do  so,  deny  the  truth  of  the  plain- 
tiil's  affidavit  by  min^  with  the  levying  of- 
ficer a  ooonter  affidavit." 
The  question  presented  on  the  record  be- 
X  fore  US  may  be  stated  in  similar  language 
g  to  that  which  was  used  by  the  district  judie 

•  — the  correctness  of  whose  decision  in  t£e 
ease  at  bar  is  now  for  review  —  in  the  course 
of  his  opinion  in  Re  Woodruff,  96  Fed.  317» 
aa  follows  (p.  318) : 

**Has  the  bankruptcy  court  jurisdiction 
to  protect  or  enforce  against  the  bankrupt's 
exemption  the  rights  of  creditors  not  hav- 
ing  a  judgment  or  other  lien,  whose  prom- 
issory notes  or  other  like  obligations  to  pay 
contain  a  written  waiver  of  the  homestead 
and  exemjjtion  authorized  and  prescribed  bv 
the  Constitution  of  the  state,  or  are  such 
creditors  to  be  remitted  to  the  state  courts 
for  such  relief  as  may  be  there  obtained  T" 

The  provisions  of  the  bankruptcy  act  of 
1898  [30  Stat  at  L.  644,  chap.  541  (U.  6. 
Comp.  Stat.  1901,  p.  3418),]  which  control 
the  consideration  of  the  question  just  pro- 
pounded are  as  follows:  By  clause  11  of 
I  2  courts  of  bankruptcy  are  vested  with 
jurisdiction  to  "determine  all  claims  of 
bankrupts  to  their  exemptions."  Section  6 
provides  as  follows: 

*'  Sec.  6.  This  act  shall  not  affect  the  al- 
lowance to  bankrupts  of  the  exemptions 
whidi  are  prescribed  by  the  state  laws  in 
force  at  the  time  of  the  filing  of  the  peti- 
tion in  the  state  wherein  they  have  had 
their  domicil  for  the  six  months  or  the 
mater  portion  thereof  immediately  preced- 
ing the  filing  of  the  petition." 

By  clause  8  of  |  7  the  bankrupt  is  re- 
quired to  sdiedule  all  his  property,  and  to 
make  "a  claim  for  such  exemptions  as  he 
may  be  entitled  to.  By  clause  11  of  I  47  it 
is  made  the  duty  of  the  trustees  to  "set 
apart  the  bankrupt's  exemptions  and  report 
ttke  items  and  estimated  value  thereof  to  the 
eourt  as  soon  as  practicable  after  their  ap- 
pointment." By  I  67  it  is  provided,  among 
other  things,  that  the  property  of  the  debtor 
fraudulently  conveyed,  etc.,  "  shall,  if  he  be 
adjudged  a  bankrupt^  and  the  same  is  not 
coDsmpt  from  execution  and  liability  for 
debts  by  the  law  of  his  domicil,  be  and  re- 
main a  part  of  the  assets  and  estate  of  the 
bankrupt"  etc  In  |  70  is  enumerated  the 
property  of  the  bankrupt  which  is  to  vest 
in  the  trustee  as  of  the  date  of  the  adjudi- 
cation in  bankruptcy,  *' except  in  so  far  as 
it  is  to  property  which  is  exempt." 

Under  the  bankruptcy  act  of  1867  [14 
A  Stat  at  Lu  522,  chap.  176]  it  was  held  that 
Si  property  genenill;^  exempted  by  the  state 

*  law  from  the  claims  of  *oreditors  was  not 
part  of  the  assets  of  the  bankrupt,  and  did 
not  pass  to  the  assignee,  but  that  such  prop- 
erty must  be  pursued  bj  those  having  spe- 
cial claims  against  it,  in  the  proper  state 
tribunals.  Thus,  speaking  of  the  act  of 
1867,  Mr.  Justice  Bradley  {Be  Base,  3 
Woods,  382,  384,  Fed.  Cas.  No.  1,091)  said: 

"Not  only  is  all  property  exempted  by 

state  laws,  as  those  laws  stood  in  1871,  ex- 

piosssly  excepted  from  the  operation  of  the 

ooav^anoe  to  the  assignee,  but  is  added  in 
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the  section  referred  to,  as  if  ev  indusiria^ 
that  'these  exceptions  shall  operate  as  a 
limitation  upon  the  conveyance  of  the  prop- 
erty of  the  bankrupt  to  his  assignee,  and  in 
no  case  shall  the  property  hereby  excepted 
pass  to  the  assignee,  or  the  title  of  the  bank- 
rupt thereto  be  impaired  or  affected  by  any 
of  the  provisions  of  this  title.' 

'*  In  other  words,  it  is  made  as  clear  as 
anything  can  be  that  such  exempted  prop- 
erty constitutes  no  part  of  the  assets  m 
bankruptcy.  The  agreement  of  the  bank- 
rupt in  any  partictdar  case  to  waive  the 
right  to  the  exemption  makes  no  difference. 
He  may  owe  other  debts  in  regard  to  which 
no  sudi  agreement  has  been  made.  But 
whether  so  or  not,  it  is  not  for  the  bank- 
rupt court  to  inquire.  The  exemption  is 
created  by  the  state  law,  and  the  assignee 
acquires  no  title  to  the  exempt  property. 
If  the  creditor  has  a  claim  against  it,  he 
must  prosecute  that  dcum  in  a  court  which 
has  jurisdiction  over  the  property,  which  the 
bankrupt  court  has  not." 

We  think  that  the  terms  of  the  bank- 
ruptcy act  of  1898,  above  set  out,  as  clearly 
evidence  the  intention  of  Congress  that  the 
title  to  the  property  of  a  bankrupt,  gen- 
erally exempted  by  state  laws,  should  re- 
main in  the  bankrupt^  and  not  pass  to  his 
representative  in  bankruptcy,  as  did  the 
provisions  of  the  act  of  1867,  considered  in 
Re  Bona.  The  fact  that  the  act  of  1898  con- 
fera  upon  the  court  of  bankruptcy  author- 
ity to  control  exempt  property  in  order  to 
set  it  aside,  and  thus  exclude  it  from  the 
assets  of  the  bankrupt  estate  to  be  admin- 
istered, affords  no  just  ground  for  holding 
that  the  court  of  bankruptcy  must  admin- 
ister and  distribute,  as  included  in  the  as- 
sets of  the  estate,  the  very  property  which  a 
the  act,  in  unambiguous  language,  declares  g 
shall  not  pass  from  the  bankrupt,  or*becoma  • 
part  of  the  bankruptcy  assets.  The  two  pro- 
visions of  the  statute  must  be  construed  to- 
gether, and  both  be  f^ven  effect.  Moreover, 
the  want  of  power  m  the  court  of  bank- 
ruptcy to  administer  exempt  property  is,  be- 
sides, shown  by  the  context  of  the  act;  since^ 
throughout  its  text,  exempt  propertr  is  con- 
trasted with  property  not  exempt^  the  latter 
alone  constituting  assets  of  the  oankrupt  es- 
tate subject  to  administration.  The  act  of 
1898,  instead  of  manifesting  the  purpose  of 
Congress  to  adopt  a  different  rule  from  that 
which  was  applied,  as  we  have  seen,  with 
reference  to  the  act  of  1867,  on  the  contrary, 
exhibits  the  intention  to  perpetuate  the 
rule,  since  the  provision  of  the  statute  to 
which  we  have  referred  in  reason  is  conso- 
nant onlT  with  that  hypothesis. 

Though  it  be  conceded  that  some  incon- 
venience may  arise  from  the  construction 
which  the  tact  of  the  statute  requires,  the 
fact  of  such  inconvenience  would  not  justi^ 
us  in  disregarding  both  its  letter  and  spirit 
Besides,  if  mere  arguments  of  inconvenience 
were  to  have  weight,  the  fact  cannot  be  over- 
looked that  the  contrary  construction  would 
produce  a  greater  inconvenience.  The  dif* 
ference,  however,  between  the  two  is  this: 
That  in  the  latter  case  —  that  is,  causing 
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the  exempt  property  to  form  a  |part  of  the 
bankrupt<^  assets  —  the  inoonyenience  would 
be  irremediable,  since  it  would  oompel  the  ad- 
ministration of  the  exempt  property  as  part 
of  the  estate  in  bankruptcy;  whilst  in  the 
other,  the  rights  of  creditors  having  no  lien, 
as  in  the  case  at  bar,  but  having  a  remedy 
under  the  state  law  against  the  exempt 
property,  may  be  protected  by  the  court  of 
oankruptx^y,  since,  certainly,  there  would 
exist  in  favor  of  a  creditor  holding  a  waiver 
note,  like  that  posaessed  by  the  petitioning 
creditor  in  the  case  at  bar,  an  equity  en- 
titling him  to  a  reasonable  postponement 
of  the  discharge  of  the  bankrupt,  in  order 
to  allow  the  institution  in  the  state  court 
of  such  proceedings  as  might  be  necessary 
to  make  effective  the  rights  possessed  by 
the  creditor. 

As,  in  the  case  at  bar,  the  entire  property 
which  the  bankrupt  owned  is  within  the  ex- 
emption of  the  state  law,  it  becomes  unnec- 
essary  to   consider   what,   if   any,    remedy 
^  migbt  be  available  in  the  court  of  bank- 
§  ruptcy  for  the  benefit  of  general  creditors, 
•  in  order  to  prevent  the  creditor  holding  the 
waiver  as  to  exempt  property  from  taking 
a  dividend  on  his  whole  claim  from  the  gen- 
eral assets,  and  thereafter  availing  himself 
of  the  right  resulting  from  the  waiver  to 
proceed  against  exempt  property. 

The  judgment  of  the  District  Court  ia  re- 
versed, and  the  proceeding  is  remanded  to 
that  court  with  directions  to  overrule  the 
exceptions  to  the  trustee's  assignment  of 
homestead  and  exemption,  and  to  withhold 
the  discharge  of  the  bankrupt,  if  he  be 
otherwise  entitled  thereto,  until  a  reason- 
able time  has  elapsed  for  the  excepting  cred- 
itor to  assert,  in  a  state  tribunal,  his  al- 
leged right  to  subject  the  exempt  propertv 
to  the  satisfaction  of  his  claim.  And  it  » 
■o  ordered. 

(1»0  U.  S.  640) 

GLOBE   REFINING   COMPANY,   Plff.  in 
Err., 

V. 

LANDA  COTTON  OIL  COMPANT. 

Damages — hreach  of  eeUet^a  agreement  to 
deliver — pleading^-suffioienoff  of  allega- 
tions to  show  furisdiotional  amount  in^ 
volved, 

1.  Mere  notice  to  a  seller  of  some  Interest  or 
probable  action  of  the  bnyer  Is  not  enough 
necessarllj  and  as  matter  of  law,  to  cbarge 
the  seller  with  special  damage  on  tbat  ac- 
count If  he  falls  to  deliver  the  goods. 

t.  The  amount  of  the  damages  Involved  In  an 
action  for  the  breach  of  a  written  contract  to 
deliver  oil  at  a  specified  price  f.  o.  b.  buyer's 
tanks  at  seller's  mill  Is  not  Increased,  for 
JarlBdlctional  purposes,  over  and  above  the 
difference  between  the  contract  and  market 
value  by  allegations  In  the  petition  that  the 
seller  had  notice  that  the  buyer  would  be 
compelled  to  send  Its  tanks  from  distant 
points  to  the  seller's  mill ;  that  In  so  doing 
transportation  charges  were  Incurred  and  the 
nse  of  the  tanks  lost  for  thirty  days;  that 
seller  was  well  aware  that  buyer  had  con- 
tracts OTer,  and  "had  eootracted  to  that  end" 
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with  buyer;  and  that  seller,  contemplating 
the  breach  of  Its  contract,  maliciously  eanseJ 
the  buyer  to  send  the  tanks  a  spoclAsd  dl» 
tanfis  at  a  spedfled  cost. 

[No.  241.] 

SubmUted  AprU  X$,  1903.     Decided  Jmm$ 
1,  1903. 

N  ERROR  to  the  Giroait  Court  of  tha 
United  States  for  the  Western  District 
of  Texas  to  review  a  judgment  sostainiog 
a  plea  that  the  damages  had  been  unduly 
magnified  for  the  purpose  of  conferring  ju- 
risdiction, and  dismissing  the  causa.  A/« 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  W.  Ogden  and  J.  D.  Guinm 
for  plaintiff  in  error. 

No  counsel  for  defendant  in  error. 

Mr.  Justice  Holmss  delivered  the  opin- 
ion of  the  court:  ^ 

This  is  an  action  of  contract  brought  byj 
the  plaintiff  in  error/ a  Kentucky  corpora-* 
tion,  against  the  defendant  in  error,  a  Texas 
corporation,  for  breach  of  a  contract  to  sell 
and  deliver  crude  oil.  The  defendant  ex* 
cepted  to  certain  allegations  of  damage,  and 
pleaded  that  the  danuiges  had  been  daimed 
and  magnified  fraudulently  for  the  purpose 
of  giving  the  United  States  circuit  oourt 
jurisdiction,  when  in  truth  they  were  less 
than  $2,000.  The  judge  sustained  the  ez« 
ceptions.  He  also  triea  the  question  of  ju- 
risdiction before  hearing  the  merit8»  refused 
the  plaintiff  a  jurj^t  found  that  the  plea  was 
sustained,  and  dismissed  the  cause.     The 

Slaintiff  excepted  to  all  the  rulings  and  ao- 
ion  of  the  court,  and  brings  the  case  hers 
by  writ  of  error.  If  the  rulings  and  find- 
ings were  right,  there  is  no  question  thai 
the  judge  was  right  in  dismissing  the  suit 
{North  American  Transp.  d  Trading  Oo.  ▼. 
Morrison,  178  U.  S.  262,  267,  44  L.  ed.  1061, 
1064,  20  Sup.  Ot  Rep.  869);  but  tha 
grounds  upon  which  he  went  are  re-exam- 
inahle  here.  Wetmore  ▼.  Rym^r,  169  U.  8. 
115,  42  L.  ed.  682,  18  Sup.  Ct  Rep.  293. 

The  contract  was  made  through  a  broker, 
it  would  seem  by  writing,  and,  at  all  «i?ent% 
was  admitted  to  be  correctly  stated  in  th* 
following  letter: 

Dallas,  Texas^  7/80/f7. 
Landa    Oil    Compainr, 

New  Braunfels,  Texaa 
Gentlemen: — 

Referring  to  the  exchanffe  of  our  tele* 
grams  to-day,  we  have  sold  tor  your  account 
to  the  Globe  Refining  Company,  Louisvills 
Kentuclqr,  ten  (10)  tanks  prime  erode  C/8 
oil  at  the  price  of  16|  cents  per  gallon  of 
7}  pounds,  f.  o.  b.  buyers'  tank  at  your  milL 
Weights  an^  quality  guaranteed. 

Terms:  Sight  dnft  without  exchange 
b/ldg.  attached.    Sellers  paying  oommission. 

Shipment:  Part  last  half  August  and 
balance  first  half  September.  Shipping  in- 
structions to  be  furnished  by  tha  Globe  Re* 
fining  Company.    Yours  truly, 

Thomaa  k  Green,  as  Broker- 
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Having  this  contract  before  ua^  we  pn>- 
eeed  to  consider  the  allegations  of  special 
damage  over  and  above  the  difference  be- 
tween the  contract  price  of  the  oil  and  tl  e 
^  price  at  the  time  of  the  breach,  which  was 
« the  measure  adopted  by  the  Judge.    These 
Valleffations  must  be  read  with  care,  for  it 
is  obvious  that  the  pleader  has  gone  as  far 
as  he  dared  to  go,  and  to  the  verge  of  any- 
thing that  could  be  justified  under  the  con- 
tract, if  not  beyond. 

It  is  alleged  that  it.  was  agreed  and  un- 
derstood that  the  plaintiff  would  send  its 
tank  cars  to  the  defendant's  mills,  and  that 
the  defendant  promptlv  would  fill  them  with 
oil  (so  far,  simply  following  the  contract), 
and  that  the  plaintiff  sent  tanks.  "  In  order 
to  do  this,  the  j>laintiff  was  under  the  ne- 
oessity  of  obligating  itself  unconditionally  to 
the  railroad  company  (and  of  which  the  de- 
fendant had  notice)  to  pay  to  it  for  the 
transportation  of  the  cars  from  said  Louis- 
ville to  said  New  Braunfels  in  the  sum  of 
$900,"  which  sum  plaintiff  had  to  pay, 
''and  was  incurred  as  an  advancement  on 
said  oil  contract"  This  is  the  first  item. 
The  last  words  quoted  mean  only  that  the 
sum  paid  would  have  been  allowed  by  the 
railroad  as  part  payment  of  the  return 
charges  had  the  tanks  been  filled  and  sent 
hauck  over  the  same  road. 

Next  It  is  alleged  that  the  defendant,  con- 
templating a  breach  of  the  contract,  caused 
the  plaintiff  to  send  its  cars  a  thousand 
miles*  at  a  cost  of  $1,000;  that  defendant 
eanceled  its  contract  on  the  2d  of  September, 
but  did  not  notify  the  plaintiff  until  the 
14th,  when,  if  the  plaintiff  had  known  of 
the  cancelation,  it  would  have  been  sup- 
plying itself  from  other  sourees;  that  plain- 
tiff (no  doubt  defendant  is  meant)  did  so 
wilfully  and  maliciously,  cansing  an  unnec- 
essary loss  of  $2,000. 

N«ct  it  is  alleged  that,  by  reason  of  the 
breach  of  contract  and  want  of  notice,  plain- 
tiff lost  the  use  of  its  tanks  for  thirty  days, 
—  a  loss  estimated  at  $700  more.  Next  it 
Is  alleged  that  the  plaintiff  had  arranged 
with  its  own  customers  to  furnish  the  oil 
in  question  within  a  certain  time,  which 
contemplated  sharp  compliance  with  the  con- 
tract by  the  defendant;  "  all  of  which  facts, 
as  above  stated,  were  well  known  to  the  de- 
fendant, and  defendant  had  contracted  to 
that  end  with  the  plaintiff.''  This  item  is 
put  at  $740,  with  $1,000  more  for  loss  of 
oustomers,  credit,  and  reputation,  finally, 
05  at  the  end  of  the  petition,  it  is  alleged  gen- 
2  erally  that  it  was  known  to  defendant,  and 
•  in  oontemplatioa  of  the«eontract,  that  plain- 
tiff would  have  to  send  tanks  at  great  ex- 
pense from  distant  points,  and  that  plain- 
tiff "  was  required  to  pay  additional  freight 
in  order  to  rearrange  the  destination  of  the 
various  tanks  and  other  points."  Then  it 
is  alleged  that  by  reason  of  the  defendant's 
breach,  the  plaintiff  had  to  pay  $350  addi- 
tional freight. 

Whatever  may  be  the  scope  of  the  allega- 
tions which  we  have  quoted,  it  wiU  be  seen 
that  none  of  the  items  was  contemplated  ex- 
pressly by  the  words  of  the  baigain.    Those 


[  words  are  before  us  in  writing,  and  go  no 
further  than  to  contemplate  that  when  the 
deliveries  were  to  take  place  the  buyer's 
tanks  should  be  at  the  defendant's  mill. 
Under  such  oiroumstances  the  question  is 
sugsested  how  far  the  express  terms  of  a 
wriung,  admitted  to  be  complete,  can  be  en- 
larged by  averment  and  oral  evidence;  and, 
if  they  can  be  enlarged  in  that  way,  what 
averments  are  sufiicient.  When  a  man  com- 
mits a  torty  he  incurs,  by  force  of  the  law, 
a  liabili^  to  damages,  measured  by  certain 
rulea  When  a  man  makes  a  contract,  he 
incurs,  by  force  of  the  law,  a  liability  to 
damages,  unless  a  certain  promised  event 
comes  to  pass.  But,  unlike  the  case  of  torts, 
as  the  contract  is  by  mutual  consent,  the 
parties  themselves,  expressly  or  by  implica- 
tion, fix  the  rule  1^  which  the  dainages  are 
to  be  measured.  Tne  old  law  seems  U>  have 
regarded  it  as  technically  in  the  election  of 
the  promisor  to  perform  or  to  pay  damages. 
Bromage  v.  Oenning,  1  Holle,  368;  Euibert 
V.  Ewrt,  1  Vern.  133.  It  is  true  that,  as 
people  when  contracting  contemplate  per- 
formance, not  breach,  they  conmionly  say 
little  or  nothing  as  to  what  shall  happen  in 
the  latter  event,  and  the  common  rules  have 
been  worked  out  by  common  sense,  which 
has  established  what  the  parties  probably 
would  have  said  if  they  had  spoken  about 
the  matter.  But  a  man  never  can  be  abso- 
lutely certain  of  performing  any  contract 
when  the  time  of  performance  arrives,  and, 
in  many  cases,  he  obviously  is  taking  the 
risk  of  an  event  which  is  wholly,  or  to  an 
appreciable  extent,  beyond  his  control.  The 
extent  of  liability  in  such  cases  is  likely  to 
be  within  his  contemplation,  and,  whether 
it  is  or  not,  should  be  worked  out  on  terms 
which  it  fairly  may  be  presumed  he  would  J 
have  assented  to  if  they  nad  been  presented  S 
to  his  mind.  For  instance^* in  the  present* 
case,  the  defendant's  mill  and  all  its  oil 
might  have  been  burned  before  the  lime 
came  for  delivery.  Such  a  misfortune  would 
not  have  been  an  excuse,  although  probably 
it  would  have  prevented  performance  of  the 
contract.  If  a  contract  is  broken,  the  meas- 
ure of  damages  generally  is  the  same,  what- 
ever the  cause  of  the  breach.  We  have  to 
consider,  therefore,  what  the  plaintiff  would 
have  been  entitled  to  recover  in  that  case* 
and  that  depends  on  what  liability  the  de- 
fendant fairly  may  be  supposed  to  have  as- 
sumed consciously,  or  to  have  warranted  the 
plaintiff  reasonably  to  suppose  that  it  as- 
sumed, when  the  contract  was  made. 

This  point  of  view  is  taken  by  implica- 
tion in  t^e  rule  that  "a  person  can  only 
be  held  to  be  responsible  for  such  conse- 
quences as  may  be  reasonably  supposed  to 
be  in  the  contemplation  of  the  parties  at 
the  time  of  nmking  the  contract."  Gre&ert- 
Borgnis  v.  Ifugent,  L.  R.  16  Q.  B.  Div.  85, 
92;  Home  v.  Midland  R.  Co,  L.  R.  7  C.  P. 
683,  691 ;  Hadley  v.  Baaejidale,  9  Exch.  341, 
864;  Western  U,  Teleg,  Co,  v.  Hall,  124 
U.  8.  444,  456,  31  L.  ed.  479,  483,  8  Sup. 
Ct  Rep.  577 ;  Hotcard  v.  Stiltwell  d  B,  Mfg. 
Co,  139  U.  S.  199,  206,  35  L.  ed.  147,  150, 
11  Sup.  Ct  Rep.  500;  Primroee  v.  Western 
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U.  Teleg,  Oo.  154  U.  a  1,  32,  38  L.  ed.  883, 
895,  14  Sup.  Ct.  Rep.  1098.  The  suggestion 
thrown  out  by  Brainwell,  B.,  in  O^e  ▼•  Laa^ 
cashire  d  F.  R.  Co.  6  Hurlst.  &  N.  211,  218, 
that  perhaps  notice  after  the  contract  was 
made  and  before  breach  would  be  enough,  is 
not  accepted  b^  the  later  decisiona  See  fur- 
ther, Hydraulic  Engineering  Co.  v.  McHalfle, 
L.  R.  4  Q.  B.  Div.  670,  674,  676.  The  con- 
sequences must  be  contemplated  at  the  time 
of  the  making  of  the  contract. 

The  question  arises,  then.  What  is  suf- 
ficient to  show  that  the  consequences  were 
in  contemplation  of  the  parties,  in  the  sense 
of  the  vendor  taking  the  risk?  It  has  been 
held  that  it  may  be  proved  l^  oral  evidence 
when  the  contract  is  in  writing.  Messmore 
V.  .Veto  York  Shot  d  Lead  Co.  40  N.  Y.  422. 
See  Sawdon  v.  Andrew,  30  L.  T.  N.  S.  23. 
But,  in  the  language  quoted,  with  seeming 
approbation,  by  Blackburn,  J.,  from  Mayne 
on  Damages,  2d  ed.  10,  in  Elbinger  Aciien- 
Oesellschafft  v.  Armstrong,  L.  R.  9  Q.  B. 
473,  478,  "  it  may  be  asked,  with  great  def- 
^erence,  whether  the  mere  fact  of  such  con- 
2  sequences  being  communicated  to  the  other 
•  party  will  be  8ufllcient»*without  going  on  to 
show  that  he  was  told  that  he  would  be  an- 
swerable for  them,  and  consented  to  under- 
take such  a  liabilitjr-"  Mr.  Justice  Willes 
answered  this  question,  so  far  as  it  was  in 
his  power,  in  British  Columbia  d  V.  I. 
Bpar,  Lumber,  d  Sau^MiU  Co.  v.  Ifettleship, 
L.  R.  3  C.  P.  499,  500:  "  I  am  disposed  to 
take  the  narrow  view  that  one  of  two  con- 
tracting parties  ought  not  to  be  allowed  to 
obtain  an  advantage  which  he  has  not  paid 
for.  ...  If  that  [a  liabiUty  for  the  full 
profits  that  misht  be  made  by  machinery 
which  the  defendant  was  transporting,  if  the 
plaintiff's  trade  should  prove  successful  and 
without  a  rival]  had  been  presented  to  the 
mind  of  the  ship  owner  at  the  time  of  mak- 
ing the  contract,  as  the  basis  upon  which  he 
was  contracting;,  he  would  at  once  have  re- 
jected it.  And  though  he  knew,  from  the 
shippers,  the  use  they  intended  to  make  of 
the  articles,  it  could  not  be  contended  that 
the  mere  fact  of  knowledge,  without  more, 
would  be  a  reason  for  imposing  upon  him  a 
greater  degree  of  liability  than  would  other- 
wise have  been  cast  upon  him.  To  my  mind, 
that  leads  to  the  inevitable  conclusion  that 
the  mere  fact  of  knowledge  cannot  increase 
the  liability.  The  knowledge  must  be 
brought  home  to  the  party  sought  to  be 
charged,  under  such  circumstances  that  he 
must  know  that  the  person  he  contracts  with 
reasonably  believes  that  he  accepts  the  con- 
tract with  the  special  condition  attached  to 
it.*'  The  last  words  are  quoted  and  reaf- 
firmed by  the  same  judge  in  Home  ▼.  Mid- 
land R.  Co.  L.  R.  7  C.  P.  683,  591;  S.  C, 
L.  R.  8  0.  P.  131.  See  also  Benjamin,  Sales, 
6th  Am.  ed.  |  872. 

It  may  be  said  with  safety  that  mere  no- 
tice to  a  seller  of  some  interest  or  probable 
action  of  the  buyer  is  not  enough  neces- 
sarily and  as  matter  of  law  to  charge  the 
seller  ^vith  special  damage  on  that  account 
if  he  fails  to  deliver  the  goods.  With  that 
established,    we   recur   to   the   allegationa. 


With  regard  to  the  first,  it  ia  obvious  that 
the  plauitifF  was  free  to  bring  its  tanks 
from  where  it  liked, —  a  thousand  miles 
away  or  an  adjoining  yard, —  so  far  as  the 
contract  was  concerned.  The  allegation 
hardly  amounts  to  saying  thai  the  defend- 
ant had  notice  that  the  nlaintiff  was  likelj 
to  send  its  cars  from  a  distance.  It  is  not 
alleged  that  the  defendant  had  notice  that  9 
the  plaintiff  had  to  bind  itself  to  pay  $900,2 
at  the  time  when  ths*  contract  was  inade,  * 
and  it  nowhere  is  ajlleged  thai  the  defendant 
assiuned  any  liability  in  respect  of  this  un- 
certain element  of  charge.  The  same  ob- 
servations may  be  made  with  regard  to  the 
claim  for  loss  of  use  of  the  tanks  and  to  the 
final  allegations  as  to  sending  the  tanks 
from  distant  points.  It  is  true  that  this 
last  was  alleged  to  have  been  in  contempla- 
tion of  the  contract,  if  we  ^ve  the  plaintiff 
the  benefit  of  the  doubt  in  construing  a 
somewhat  confused  sentence.  But,  having 
the  contract  before  us,  we  can  see  thai  this 
ambiguous  expression  cannot  be  taJcan  to 
mean  more  than  notice,  and  notice  of  a  fact 
which  would  depend  upon  the  accidents  of 
the  future. 

It  is  to  be  said  further,  with  regard  to 
the  foregoing  items,  that  they  were  the  ez« 
penses  which  the  plaintiff  was  willing  to  in- 
cur for  performance.  If  it  had  received  the 
oil,  these  were  deductions  from  any  profit 
which  the  plaintiff  would  have  made.  Bvt, 
if  it  gets  the  difference  between  the  contract 
price  and  the  market  price,  it  sets  what  rep- 
resents the  value  of  the  oil  in  its  hands,  wad. 
to  allow  these  items  in  addition  would  be 
making  the  defendant  pay  twice  for  the 
same  thing. 

It  must  not  be  forgotten  that  we  are  deal- 
ing with  pleadings,  not  evidenoe,  and  with 
pleadings  which,  as  we  have  sai<j^  eridently 
put  the  plaintiff's  case  as  high  as  it  po^ 
sibly  can  be  put.  There  are  no  inferences 
to  be  drawn,  and  therefore  cases  like  JETost- 
mond  V.  Busaey,  L.  R.  20  Q.  B.  Div.  79,  do 
not  apply.  It  is  a  simple  question  of  al- 
legations which,  bv  declining  to  amend,  the 
plaintiff  has  admitted  that  it  cannot  rein- 
force. This  consideration  applies  with  wgi^ 
cial  force  to  the  attempt  to  nold  the  defend- 
ant liable  for  the  breach  of  the  plaintiff's 
contract  with  third  persons.  The  allmtion 
is  that  the  faet  that  the  plaintiff  had  con- 
tracts over  was  well  known  to  the  defend- 
ant, and  that  ''  defendant  had  contracted  to 
that  end  with  the  plaintiff."  Whether,  if  ws 
were  sitting  as  a  jury,  this  would  warrant 
an  inference  that  tiis  defendant  assumed  an 
additional  liability,  we  need  not  consider. 
It  is  enough  to  say  that  it  does  not  allese 
the  conclusion  of  fact  so  definitely  that  it 
must  be  assumed  to  be  true.  With  the  con- 
tract before  us  it  is  in  a  high  degree  im- 
probable thai  any  such  coiwlasion  could 
have  been  made  good.  |, 

The  only  other  allegation  needing  to  bag 
dealt  with  is  that*the  defendant  maliciously  • 
caused  the  plaintiff  to  send  the  tanks  a  thou- 
sand miles,  contemplating  a  breach  of  its 
contract.    So  far  as  this  item  has  not  1 
answered  fay  what  has  been  said,  it  is 
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CBsary  only  to  add  a  few  words.  The  fact 
alleged  has  no  relation  to  the  time  of  the 
contract  Therefore  it  cannot  affect  the 
damages,  the  measure  of  which  was  fixed 
at  that  time.  The  motive  for  the  breach 
commonly  is  immaterial  in  an  action  on  the 
contract.  Grand  Tovoer  Min.  Mfg.  d  TrcMsp, 
Co.  v.  Phillips,  23  Wall.  471,  480,  23  L.  ed. 
71,  76;  Wood's  Mayne,  Damages,  S  45;  2 
6edgw.  Damages,  8th  ed«  |  603.  It  is  in  this 
<!a8e.  Whether,  under  any  circumstances,  it 
might  give  rise  to  an  action  of  tort,  is  not 
miSerial  here.  See  Emmons  v.  Alvord,  177 
Mass.  466,  470,  59  N.  K  126. 

The  allowance  of  the  exceptions  made  the 
trial  of  the  plea  superfluous.  If  the  ques- 
tion of  fact  was  to  be  tried  as  to  whether 
the  amount  of  damages  that  fairly  could 
be  claimed  was  sufficient  to  give  the  court 
jurisdiction,  the  court  had  authority  to  try 
it.  Wetmore  y.  Rymer,  169  U.  S.  115,  121, 
42  L.  ed.  682,  18  Sup.  Ct.  Rep.  293;  Act  of 
March  3,  1875,  18  Stat,  at  L.  472,  chap. 
137,  §  6,  U.  S.  Comp.  Stat  1901,  p.  511. 
In  coming  to  his  condusaon,  apart  from 
what  was  apparent  on  the  face  of  the  plead- 
ings, the  judge  no  doubt  was  influenced 
largely  by  a  letter  from  the  plaintiff  to  the 
defendant,  inclosing  an  itemized  bill  for 
$1,021.28.  This  letter  suggested  no  further 
claim  except  for  "any  additional  mileage 
we  may  have  to  pay.^'  Of  course,  if  the 
judge  accepted  the  plaintiff's  own  view  of 
its  case  as  expressed  here,  the  pretence  of 
Jurisdiction  was  at  an  end.  Some  attempt 
was  made  to  make  out  this  was  an  offer  of 
compromise,  and  inadmissible.  But  the  let- 
ter did  not  purport  to  be  anything  of  the 
■ort;  it  was  an  out  and  out  adverse  demand. 

Judgment  affirmed. 


<190  U.  a  340) 

HORACE  B.  DUNBAR,  Plff.  In  Err., 

V. 

LOTTIE  K  DUNBAR. 

Banhruptop--di9charge-~effect  on  eonti^ 
gent  liability — agreement  to  support  di- 
vorced wife  until  remarriage-'^oontraot  to 
support  minor  children. 

1.  A  dlsdiaige  In  iMuikniptcy  Is  no  iMur  to  a 
daim  onder  an  agreement  bj  a  bankrupt  to 
pay  an  annuity  to  bis  divorced  wife  "during 
her  life  or  until  she  remarries,**  sinoe,  by  rea- 
son ol  the  substantial  impossibility  of  esti- 
mating the  value  of  the  contingency  of  a  re- 
marriage, sQch  a  contract  Is  not  provable  un- 
der the  provisioDB  of  the  bankraptcy  act  of 
1898,  i  63a  (30  Stat,  at  L.  562,  chap.  541 
U.  S.  Comp.  Stat.  1901,  p.  8447),  for  the 
proving,  inter  alia,  of  a  fixed  liability  owing 
at  the  time  (tf  the  filing  oi  the  petition  in 
bankraptcy,  whether  then  payable  or  not, 
and  of  debts  which  are  "founded  upon  an 
open  account  or  upon  a  contract  express  or 
Implied/' 

S.  A  father  Is  not  relieved  by  his  discharge  In 
bankruptcy  from  his  liability  under  an  agree- 
ment to  pay  his  divorced  wife  a  certain  sum 
yearly  for  the  support  of  his  chlldien  during 
their  minority. 

[Na  244.] 


Argued  April  16,  190S.     Decided  June  1, 
1909. 

IN  ERROR  to  the  Superior  Court  of  the 
State  of  Massachusetts  to  review  a 
judgment  entered  in  accordance  with  the  di- 
rection of  the  Supreme  Court  of  that  State 
in  favor  of  plaintiff  in  an  action  on  a  con- 
tract  to  which  a  discharge  in  bankruptcj 
was  pleaded  as  a  bar.    Affirmed. 

See  same  case  below,  180  Mass.  170,  68 
N.  E.  248. 

Statement  by  Mr.  Justice  PeoUianit 

The  defendant  in  error,  being  the  plaintiff 
below,  brought  her  action  in  October,  1899, 
against  the  plaintiff  in  error^  in  the  munic- 
ipal court  of  Boston,  to  recover  moneys  al- 
leged to  be  due  upon  a  contract,  which  was 
set  forth  in  the  complaint.  Issue  was 
joined  and  the  case  tried  before  a  single  jus- 
tice, and  judgment  ordered  for  the  defend* 
ant,  with  costs.  An  appeal  was  taken  to 
the  superior  court  of  the  county  of  Suffoll^ 
and  that  oourt  ordered  judgment  for  the 
plaintiff  for  one  branch  only  of  her  claim. 
The  case  was  reported  to  the  supreme  judi- 
cial oourt  for  the  commonwealth,  and  that 
oourt  ordered  the  court  below  to  enter  judg- 
ment for  the  plaintiff  for  both  branches  of 
her  daim  (180  Mass.  170,  62  N.  £.  248), 
and  the  case  was  remanded  to  the  superior 
court  for  the  purpose  of  enterinff  such  judg- 
ment. Pursuant  to  the  directions  of  the 
sunreme  court,  the  superior  court  did  enter  h 
judgment  asainst  the  defendant  for  both  J 
branches  of  ner*claim,  for  the  sum  of  $851.-* 
60  and  costs.  The  defendant  then  obtained 
a  writ  of  error  from  this  court,  directed  to 
the  superior  court  of  Massachusetts,  where 
the  record  remained. 

The  case  shows  these  facts:  The  parties 
were  husband  and  wife,  who,  in  1889,  were 
living  apart,  the  husband  in  Ohio  and  the 
wife  in  Massachusetts.  In  May,  1889,  the 
attorney  for  her  husband  came  to  Massa- 
chiisetts  and  saw  Mrs.  Dunbar,  and  told  her 
that  her  husband  was  about  to  seek  a  di- 
vorce from  her.  The  wife  at  this  time  had 
no  means,  and  the  two  sons  of  the  marriaee, 
then  respectively  nine  and  twelve  years  old, 
were  living  wil^  her.  The  purpose  of  tiie 
visit  of  the  attorney  was  to  obtain  some  a^ 
surance  from  her  that  she  would  not  con- 
test the  case,  and,  if  she  did  not,  that  the 
husband  would  make  provision  for  aiding 
in  the  support  of  herself  and  her  sons  untu 
they  arrived  of  age.  The  wife  denied  any 
intended  desertion  of  her  husband,  but  the 
result  of  the  negotiations  after  the  wife  had 
taken  counsel  of  friends  was  to  give  assur- 
ance to  the  attorney  that  no  def^ise  would 
be  interposed  if  he  made  some  suitable  pro- 
vision for  herself  and  her  children. 

UpNon  the  return  of  the  attorney  to  Ohio, 
a  suit  for  divorce  was  commenced  by  the 
husband,  and  the  summons  served  by  publi* 
cation.  No  appearance  was  made  and  there 
was  no  opposiuon  to  the  decree  of  divorce, 
which  was  obtained  in  July,  1889.  It  ad- 
judged that  the  marriage  contract  thereto* 
fore  existing  between  th«  parties  was  there- 
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Ij  dissolved,  and  both  parties  released  from 
the  obligation  of  the  same,  and  "that  the 
custody 'of  the  children  of  such  marriage, 
one  boy,  Hanr  H.  Dunbar,  aged  twelVe 
years,  and  Willie  W.  Dunbar,  aged  nine 
years,  be,  and  the  same  are,  to  remain  in 
charge  and  under  the  control  of  the  said 
Lottie  E.  Dunbar,  the  said  Horace  B.  Dun- 
bar to  have  the  privilege  of  seeing  said  chil- 
dren at  all  reasonable  times." 

The  ground  of  divorce  was  stated,  and 
the  court  found  "upon  the  evidence  adduced 
that  the  defendant  has  been  guilty  of  wil- 
ful absence  for  more  than  three  vears  last 
past  from  plaintiff,  and  that,  by  reason 
thereof,  the  plaintiff  is  entitled  to  a  divorce 
as  prayed  for." 

After  the  divorce  the  husband  sent  to  a 
gi  friend  of  his  wife,  to  be  delivered  to  her  in 
^  performance  of  his  agreement,  a  written 
•  contract,  in  which  he  bound  himself  to  pay 
to  Lottie  E.  Dunbar,  of  Ashburnham,  Mass., 
$500  yearly,  so  long  as  she  remained  un- 
married, in  monthly  instalments.  In  that 
contract  he  also  agreed  to  pay  "  to  our  chil- 
dren, Harry  H.  Dunbar  and  Willie  W.  Dun- 
bar, the  sum  of  $250  each,  yearly,  until 
they  each  attain  the  age  of  fourteen  vears; 
after  that  age  they  are  to  be  paid  by  me 
such  extra  allowance  as  will  give  them  a 
good  and  sufficient  education  befitting  their 
station  in  life,  and  a  suitable  maintenance 
until  each  attains  the  age  of  twenty-one 
Tears."  This  writing  was  signed  by  the 
husband  and  acknowledged  before  a  notary 
public  of  Hamilton,  Ohio. 

Payments  upon  this  contract  were  made 
by  the  husband,  but  in  1896  they  had  be- 
come somewhat  in  arrears,  and  disputes 
arose  as  to  the  validity  of  the  agreement. 
Thereafter  another  contract  was  entered  in- 
to and  payments  were  made  as  called  for  in 
that  contract  until  some  months  prior  to 
December  2,  1898.  On  such  last-named 
date  the  defendant  was  adjud^^  a  bank- 
rupt, on  his  voluntary  petition  m  bankrupt- 
cy, in  the  United  States  district  court  in 
bankruptcy,  southern  district  of  Ohio,  west- 
ern division,  and  on  April  24,  1899,  was  dis- 
charged from  all  debts  and  claims  provable, 
under  the  act  of  Congress  relating  to  bank- 
ruptcy, against  his  estate,  existing  on  the 
2d  day  of  December,  1898. 

In  the  schedule  of  the  defendant  it  ap* 
peared  that  he  named  the  plaintiff  as  a 
creditor,  as  follows: 
Lottie  £.  Dunbar,  Charlestown,  Mass.    $640 

Alimony  due  up  to  present  time. 
Lottie  £.  Dunbar,  Charlestown,  Maaa.  1,300 
Alimony  payable  yearly. 
The  plaintiff,  at  the  first  meeting  of  the 
creditors  in  bankruptcy  proceedings,  which 
was  held  before  a  referee  appointed  therein, 
appeared  by  an  attorney,  who  produced  and 
fil^  his  power  of  attorney,  and  filed  her 
claim  for  $691.63,  for  instalments  on  the 
contract  due  to  December  2, 1898.  The  hus- 
band had  paid  nothing  on  the  contract  since 
some  time  before  December  2,  1898,  and  fi- 
nally the  wife  commenced  an  action  to  r©* 
cover  the  amounts  due  thereon. 


Got.  Tbiii;S 

*The  following  is  a  copy  of  the  contrMt* 
sued  on: 

"ControversieB  having  arisen  concerning 
the  agreement  heretofore  made  between  Hor^ 
ace  B.  Dunbar  and  Lottie  B.  Dunbar  in  Sep- 
tember, 1889,  in  consideration  of  said  Lot- 
tie E.  Dunbar's  forbearance  of  suit  on  such 
controversies,  and  in  settlement  of  all  snch 
controversies,  and  in  substitution  of  said 
agreement  of  September,  1889,  and  in  far- 
ther consideration  of  the  release  br  Lottie 
E.  Dunbar  and  in  satisfaction  of  all  claims 
under  said  original  agreement,  Horace  & 
Dunbar  agrees  with  the  said  Lottie  E.  Don- 
bar  as  follows: 

"That  said  Horace  6.  Dunbar  will  pay  to 
Lottie  E.  Dunbar  during  her  life,  or  until 
she  marries,  for  her  maintenance  and  sap- 
port,  yearly,  the  sum  of  $500,  and  will  pay 
to  her  yearly  for  the  support  and  mainte- 
nance of  her  child,  HariV  H.  Dunbar,  ttie 
sum  of  $400  until  he  shall  attain  the  age  of 
twenty-one  years;  and  shall  pay  toheryear^ 
ly  for  the  support  and  maintenance  of  her 
child.  Willie  W.  Dunbar,  the  sum  of  $400 
until  he  shall  attain  the  age  of  twenty-one 
years,  all  said  sums  to  be  paid  in  equal 
monthly  instalments  between  the  Ist  and 
10th  of  each  and  every  month,— the  first 
instalment  being  for  the  month  of  May, 
1896,  shall  be  paid  between  the  1st  and  10th 
of  June,  1896. 

"And,  in  addition  to  the  foregoing,  said 
Horace  B.  Dunbar  agrees  to  pay  the  further 
sum  of  $100  between  the  1st  and  10th  of 
July,  1896,  over  and  above  the  instalment 
otherwise  due  for  said  month. 

"And  the  said  Lottie  E.  Dunbar  hereby 
agrees  that  she  has  not,  nor  shall  she  have^ 
any  other  claim  or  demand  against  Horaoe 
B.  Dunbar  for  contribution  to  her  support 
and  maintenance,  or  for  the  support,  nialii- 
tenance,  or  education  of  said  children,  save 
and  except  as  fixed  and  limited  by  thi* 
agreement." 

Properly  signed  by  both  parties  and  wlt^ 
nessed. 

The  particulars  of  her  claim  were  stated 
as  follows: 

Horace  B.  Dunbar  to  Lottie  E.  Dunbar,  Dr» 

1.  To  instalments  due  under  cove- 

nant for  alimony  from  Decem- 
ber,  1898,  to  October  1,   1899,  <f 
«       ten  months,  at  $41.06  a  month. $410  dDj 

2.  To   monthly   allowance   due    her  • 

for  support  and  maintenance 
of  Willie  W.  Dunbar,  from  De- 
cember, 1898,  to  October  1, 
1899,  ten  months,  at  $33.33  a 
month 83S  tD 


$740 


The  defendant  pleaded  his  dischaiige  ta 
bankruptcy  as  a  bar,  and  the  supreme  judi- 
cial court  of  the  state  held  that  it  was  not 
good. 

Messrs,  James  Hamilton  Iiewia» 
Oeovse  Fred  Williams,  and  James  A. 
Halloran  for  plaintiff  in  error. 

Messrs.  Frank  H.  Stewart  and  Jchm 
Oscar  Teele  for  defendant  in  error. 
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Mr.  Justice  PeeUiam,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

Had  the  proyisiona  of  this  contract,  so 
far  aa  contracting  to  pay  money  for  the 
support  of  his  wife  is  oonoemed,  been  em- 
bodied in  the  decree  of  divorce  which  the 
husband  obtained  from  his  wife,  in  Ohio  on 
the  ground  of  desertion,  the  liability  of  the 
huslKind  to  pay  the  amount  as  alimony,  not- 
withstanding his  discharge  in  bankruptcy, 
cannot  be  doubted.  AuSihon  ▼.  Shufeldt, 
181  U.  S.  576,  45  L.  ed.  1009,  21  Sup.  Ct. 
Rep.  735.  We  are  not  by  any  means  clear 
that  the  same  principle  ought  not  to  gov- 
ern a  contract  of  this  nature  when,  although 
the  judgment  of  divorce  is  silent  upon  the 
aabiect,  it  is  plain  that  the  contract  was 
made  with  reference  to  the  obligations  of 
the  husband  to  aid  in  the  support  of  his 
wife,  notwithstanding  the  decree.  The 
facts  appearing  in  this  record  do  not  show 
a  case  of  any  moral  delinquency  on  the  part 
of  the  wife,  and  the  oontract,  considering 
the  circumstances,  might  possibly  be  held  to 
take  the  place  of  an  order  or  judgment  of 
the  ooiirt  for  the  payment  of  the  amount, 
aa  in  the  nature  of  a  decree  for  alimony* 
IB  We  do  not  find  it  necessary,  however,  to  de- 
Jcide  that  question  in  this  case,  because,  in 
•  any* event,  we  think  the  contract  as  to  the 
support  of  the  wife  is  not  of  such  a  nature 
as  to  be  discharged  by  a  discharge  in  bank- 
ruptcy. 

Conceding  that  the  bankruptcy  act  pro- 
Tides  for  discharging  some  classes  of  contin- 
gent demands  or  claims,  this  la  not,  in  our 
o]^ion,  such  a  demand.  Even  though  it 
may  be  that  an  annuity  dependent  upon  life 
Is  a  contingent  demand  within  the  meaning 
of  the  bankruptcy  act  of  1898  (30  Stat,  a^b 
L.  544,  chap.  541,  U.  S.  Oomp.  Stat.  1901, 
p.  3418 ) ,  yex  this  contract,  so  far  as  regards 
the  support  of  the  wife,  is  not  dependent 
upon  life  alone,  but  is  to  cease  in  case  the 
wife  remarries.  Such  a  contingency  is  not 
one  which,  in  our  opinion,  is  witnin  the  pur- 
view of  the  act,  because  of  the  innate  diffl- 
cully,  if  not  impossibility,  of  estimating  or 
valuinff  the  particular  oontinsenc^  of  wid- 
owhood. A  simple  annuity  which  is  to  ter- 
minate upon  the  death  of  a  particular  per- 
son may  oe  valued  by  reference  to  the  mor- 
tality tables.  Mr.  Justice  Bradley,  in  Rig- 
gin  V.  Magtnre,  15  Wall.  549,  21  L.  ed.  232, 
speaking  for  the  court,  said  that  so  long  as 
it  remained  uncertain  whether  a  contract  or 
engagement  would  ever  g^ve  rise  to  an  ac- 
tual duty  or  liability,  and  there  was  no 
means  of  removing  the  uncertainty  by  cal- 
culation, such  contract  or  engagement  was 
not  provable  under  the  bankruptcy  act  of 
1841  [5  Stat,  at  L.  445,  chap.  9].  The  5th 
section  of  that  act  eave  the  right  to  prove 
"uncertain  and  contingent  demands,"  but  it 
was  held  that  a  contract  such  as  above  de- 
scribed was  not  within  that  section. 

It  was  remarked  by  the  justice  in  that 
ease  t^at,  if  the  contract  had  come  within 
the  category  of  annuities  and  debts  pay* 
able  in  future,  which  are  absolute  and  exist- 
ing claims,   that  the  value  of  the  wife's 


probability  of  survivorship  after  death  of 
her  husband  might  have  been  calculated 
on  the  principle  of  life  annuities. 

But  how  can  any  calculation  be  made  in 
regard  to  the  continuance  of  widowhood 
when  there  are  no  tables  and  no  statistics 
by  which  to  calculate  such  contingency? 
How  can  a  valuation  of  a  probable  continu- 
ance of  widowhood  be  made?  Who  can  say 
what  the  probability  of  remarrying  is  in  re- 
gard to  any  particular  widow?  We  know 
what  some  ox  the  factors  might  be  in  the© 
question:  inclination,  age,  health,  property,eS 
attractiveness,*  children.  These  would,  at* 
least,  enter  into  the  question  as  to  the  prob- 
ability of  continuance  of  widowhood,  and 
yet  there  are  no  statistics  which  can  be 
cnithered  which  would  tend  in  the  slightest 
degree  to  aid  in  the  solving  of  the  ques- 
tion. 

In  many  cases  where  actions  are  brought 
for  the  violation  of  contracts,  such  as  Pierce 
V.  Tennessee  Coal,  I,  d  B.  Co,  173  U.  S.  1, 
43  L.  ed.  591,  19  Sup.  Ct  Rep.  335;  Roehm 
V.  Borst,  178  U.  S.  1,  44  L.  ed.  953,  20  Sup. 
Ct.  Rep.  780,  and  8chell  v.  Plumb,  55  N.  Y, 
592,  it  is  necessaiy  to  come  to  some  conclu- 
sion in  regard  to  the  damages  which  the 
partr  has  sustained  by  reason  of  the  breach 
of  the  contract,  and  in  such  cases  resort 
may  be  had  to  the  tables  of  mortality,  and 
to  other  means  of  ascertaining  as  near  as 
possible  what  the  present  damages  are  for  a 
failure  to  perform  in  the  future;  but  we 
think  the  rules  in  those  cases  are  not  appli- 
cable to  cases  like  this,  under  the  bankrupt- 
cy act. 

Taking  the  liability  as  presented  by  the 
contract^  if  the  mortality  tables  were  re- 
ferred to  for  the  purpose  of  ascertaining  the 
value  so  far  as  it  depended  upon  life,  the 
answer  would  be  no  answer  to  the  other  con- 
tii^ncy  of  the  continuance  of  widowhood; 
and  if,  having  found  the  value  as  depending 
upon  the  mortalitv  tables,  you  desire  to  de- 
duct from  that  the  valuation  of  the  other 
contingency,  it  is  pure  guesswork  to  do  it. 

It  is  true  that  this  has  been  done  in  Eng- 
land under  the  English  bankruptcy  act  of 
1869  [32  k  33  Vict  chap.  71,  %  31].  In  Em 
parte  Blakemore  (1877)  L.  R.  5  Ch.  Div. 
372,  it  was  held  hj  the  court  of  appeal  that 
the  value  of  the  contingency  of  a  widow's 
marryinff  again  was  capable  of  being  fairly 
estimate,  and  that  proof  must  be  admitted 
for  the  value  of  the  future  pavtnents  as  as- 
certained by  an  actuary.  That  decision 
was  made  under  the  3l8t  section  of  the 
bankruptcy  act  of  1869.  James,  Lord  Jus- 
tice, said: 

''No  doubt  it  is  uncertain  whether  the  ap- 
pellant Mdll  marry  again,  just  as  the  dura- 
tion of  any  paiticular  life  is  uncertain. 
But,  though  the  duration  of  any  particular 
life  is  uncertain,  the  expectation  of  life  at  a 
^ven  age  is  r^uced  to  a  certainty  when 
we  have  regard  to  a  million  of  Uvea.  The 
value  of  the  expectation  of  life  is  arrived  at 
hjr  an  average  deduced  from  practical  expe- 
rlenoe." 

Although  the  English  statute  makes  it 
necessary  to  arrive  at  a  conclusion  upon 
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2  this  point,  yet  there  Is  no  "practical  expe- 

•  rience"*«a  to  the  chances  of  the  continuance 
of  widowhood,  such  as  may  be  referred  to 
where  the  probable  continuance  of  life  is  in- 
volved. In  the  latter  case  we  have  the  ex- 
perience tables  in  regard  to  millions  of  lives, 
and,  under  such  circumstances,  there  is,  as 
Lord  Justice  James  said,  almost  a  certainty 
as  to  the  valuation  to  be  put  on  such  a  con- 
tingency. But  under  the  English  statute, 
the  31st  section  makes  every  icind  of  debt 
or  liability  provable  in  bankruptcy  except 
demands  in  the  nature  of  unliqmdated  dam- 
ages arising  otherwise  than  by  reason  of  a 
contract  or  promise,  so  Ions  as  the  value  of 
the  liability  is  "capaJble  of  being  ascertained 
by  fixed  rules,  or  assessable  only  by  a  jury, 
or  as  matter  of  opinion."  So,  under  that 
act,  in  Em  parte  Neal,  L.  R.  14  Ch.  Div. 
679,  there  was  a  separation  deed  between 
husband  and  wife,  and  the  husband  was  to 
pay  an  annuity  to  the  wife,  which  was  ter- 
minable "in  case  the  wife  should  not  lead  a 
chaste  life;  in  case  the  husband  and  wife 
should  resume  cohabitation;  and  in  case  the 
marriage  should  be  dissolved  in  respect  of 
anything  done,  committed,  or  suffered  by" 
the  other  party,  after  the  date  of  the  deed. 
The  annuity  was  also  to  be  proportionately 
diminished  in  the  event  of  the  wife's  becom- 
ing entitled  to  any  income  independent  of 
the  husband,  exceeding  a  certain  amount  a 
▼ear.  After  the  execution  of  the  deed  the 
husband  went  through  bankruptcy,  and  it 
was  held  that  the  vslue  of  the  annuity  was 
capable  of  being  fairlv  estimated  and  was 
provable  in  the  liquidation.  In  that  case, 
speaking  of  the  31st  section  of  the  act  of 
1869,  it  was  stated  that  "words  more  large 
and  general  it  is  impossible  to  conceive; 
they  cover  every  species  of  oontingency." 
It  was  also  stated  that  it  was  "difficult  to 
see  how  any  case  could  arise  which  would 
not  come  within"  the  language  of  this  act. 
Bramwell,  Lord  Justice,  said:  "But  for 
the  present  bankruptcy  act,  our  decision 
must  have  been  the  same  as  that  in  Mudge 
▼.  Rotoan"  (1868)  L.  R.  3  Exch.  85;  but  he 
said  that  the  present  bankruptcy  act  was 
▼err  different  in  its  terms  from  the  act 
which  was  in  force  when  that  case  was  de- 
dded. 

In  the  case  of  Mudge  v.  Rowan,  L.  R.  3 

Exch.  85,  there  was  a  deed  of  separation 

between  husband  and  wife,  in  which  the 

husband  covenanted  to  pav  an  annuity  to 

OD  his  wife  by  (quarterly  instalments,  the  annu- 

J  ity  to  cease  m  the  event  of  future  oohabita^ 

•  tion*V7  mutual  consent.  It  was  held  that 
this  was  not  an  annuity  provable  under  the 
bankruptcy  act  of  1849,  12th  and  13th  Vict 
chap.  106,  S  175;  nor  a  liability  to  pay 
money  under  the  24th  and  25th  Vict.  chap. 
134,  S  154. 

The  175th  section  of  the  act  of  1849  ex- 
pressly provided  that  the  creditor  mi^ht 
prove  for  the  value  of  any  annuity,  which 
value  the  court  was  to  ascertain.  Kelly, 
Chief  Baron,  said: 

"The  annuity  seems  to  me  to  be  so  uncer- 
tain in  its  nature  as  to  be  impossible  to  be 
valued.     In  many  cases  the  commissioner 


of  bankruptcy  may  have  to  deal  with  cob- 
tin^ncies  the  value  of  which  depend  on  & 
variety  of  considerations,  and  where  the 
valuation  is  very  difficult.  But  here  I  am 
at  a  loss  to  see  any  single  circumstance  up- 
on which  a  calculation  of  any  kind  could 
be  based." 

Martin,  Baron,  said: 

"  This  contingency  depends  on  an  infinite 
variety  of  circumstances,  into  which  it  is 
idle  to  suppose  a  commissioner  could  ior 
quire." 

Channell,  Baron,  concorring,  said: 

"The  tendency  of  recent  legislation,  and 
the  course  of  recent  decisions,  has  been  to 
free  a  debtor  who  becomes  a  bankrupt,  from 
all  liability  of  every  kind;  but  I  do  not 
think  an  order  of  discharge  a  bar  to  such  a. 
claim  as  the  present.  ...  I  quite  ad- 
mit that,  to  bring  an  annuity  within  the  act 
of  1849,  it  is  not  necessary  to  have  any  ac- 
tual pecuniaiy  consideration.  I  also  feel 
that  m  many  cases  the  difficulty  of  calcu- 
lating the  present  value  of  contingencies 
may  be  very  great,  and  yet  they  may  be 
within  the  acts.  But  here  it  appears  to  me 
that  the  difficulty  is  insuperable." 

In  Parker  v.  Ince  (1859)  4  Hurlst  &  K. 
52,  there  was  a  bond  conditioned  to  pay  an 
annuity  during  the  life  of  the  obligar'a 
wife,  provided  that  if  the  obligor  and  his 
wife  should  at  any  time  thereafter  cohabit 
as  man  and  wife  the  annuity  should  oease, 
and  it  was  held  that  the  annual  sum  thus 
covenanted  to  be  paid  by  the  defendant  was 
not  an  annuity  within  the  175th  section  of 
the  bankrupt<^  law  or  consolidation  act  of • 
1849,  nor  a  debt  payable  upon  a  contingem^S 
^within  the  177th  section,  nor  a  liability  to* 
pay  money  upon  a  contingency  within  the 
178th  section,  and  consequently  the  die- 
charge  in  bankruptcy  was  no  bar  to  an  ac- 
tion for  a  recovery  of  a  quarterly  pavment 
due  on  the  bond.    Martin,  Baron,  said: 

"That  cannot  be  such  an  annuity  as  would 
fall  within  the  175th  section,  because  a  val- 
ue cannot  be  put  upon  it.  How  is  it  possi- 
ble to  calculate  the  probability  of  a  man 
and  his  wife,  who  are  separated,  living  to- 
gether again?  Their  doing  so  depends  on 
their  character,  temper,  and  disposition, 
and,  it  may  be,  a  variety  of  other  circum- 
stances, llien,  is  it  money  payable  upon  a 
contingency  within  the  178th  section?  I 
think  it  is  not." 

It  is  only,  therefore,  by  reason  of  the  ex- 
traordinarily broad  language  contained  in 
the  3l8t  section  of  the  £nfflish  bankmptqr 
act  of  1869  that  the  English  courts  have  en- 
deavored to  make  a  fair  estimate  of  the  val- 
ue of  a  contract  based  on  the  continuance  of 
widowhood,  even  though  the  value  was  not 
capable  of  beinff  ascerained  by  fixed  roles, 
nor  assessable  by  a  jury,  but  was  simply 
to  be  estimated  by  the  opinion  of  the  court 
or  of  some  one  intrusted  with  the  duty. 

In  the  Blakemore  Case,  L.  R.  5  Ch.  Div. 
372,  after  the  announcement  of  the  judg- 
ment, the  report  states  that  it  was  then  ar- 
ranged that  it  should  be  referred  to  an  ae- 
tuary  to  ascertain  the  annuity  as  a  simple 
life  annuity,  and  to  deduct  from  that  value 
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such  a  sum  as  be  should  estimate  to  be  tbe 
proper  deduction  for  the  contingency  of 
-widowhood.  In  other  words,  it  was  left  to 
the  actuary  to  guess  tbe  proper  amount  to 
be  deducted. 

No  such  broad  language  is  found  in  our 
bankruptcy  act  of  1896.  Section  63a  ^ro- 
Tides  for  debts  which  may  be  proved,  which, 
among  others,  are:  (1)  "A  fixed  liabiliiy, 
as  evidenced  by  a  judgment  or  an  instrument 
in  writing,  absolutely  owing  at  the  time  of 
the  filing  of  the  petition  against  him, 
whether  then  payable  or  not,  with  any  in- 
terest thereon  which  would  hare  been  recov- 
erable at  that  date,  or  with  a  rebate  of  in- 
terest upon  such  as  were  not  then  payable 
and  did  not  bear  interest."     (4)  "Founded 

^Qpon  an  open  account  or  upon  a  contract, 

iosacprees  or  implied." 

•  ^In  I  G3&,  provision  is  made  for  unliqui- 
dated claims  against  the  bankrupt,  which 
may  be  liquidated  upon  application  to  the 
eourt  in  such  manner  as  it  shall  direct,  and 
may  thereafter  be  proved  and  allowed 
against  his  estate.  This  parffraph  5,  how- 
aver,  adds  nothing  to  the  dass  of  debts 
which  might  be  proved  under  paragraph  a 
of  the  same  section.  Its  purpose  is  to  per- 
mit an  unliquidated  claim,  coming  within 
the  provisions  of  §  63a,  to  be  liquidated  as 
the  court  should  direct. 

We  do  not  think  that  by  the  use  of  the 
language  in  (  63a  it  was  intended  to  permit 

Sroof  of  contingent  debts  or  liabilities  or 
emands  the  valuation  or  estimation  of 
which  it  was  substantially  impossible  to 
prove. 

The  language  of  fi  63a  of  the  act  of  1898 
differs  from  that  contained  in  the  bank- 
ruptcy act  of  1867,  and  also  from  that  of 
1841.  The  act  of  1867,  {19  (14  Stat,  at  L. 
617,  625,  chap.  176,  carried  into  the  Re- 
viscMi  Statutes  as  (  6068),  provided  express- 
ly for  cases  of  contingent  debts  and  contin- 
gent liabilities  contracted  by  the  bankrupt, 
and  permitted  applications  to  be  made  to 
the  court  to  have  the  present  value  of  the 
debt  or  liability  ascertained  and  liquidated, 
which  was  to  be  done  in  such  manner  as  the 
eourt  should  order;  and  the  creditor  was 
then  to  be  allowed  to  prove  for  the*amount 
so  ascertained. 

Section  6  of  the  act  of  1841  (5  Stat,  at 
L.  440,  chap.  9)  provides  in  terms  for  the 
holders  of  uncertain  or  contingent  demands 
coming  in  and  proving  such  debts  under  the 
act.  But  neither  the  act  of  1841  nor  that 
of  18C7  would  probably  cover  the  case  of 
0uch  a  contract  as  the  one  under  considera- 
tion. 

Gases  have  been  cited  showing  some  con- 
tingent debts  which  were  held  capable  of 
being  proved  under  the  bankruptcy  act  of 
1898,  among  which  are  Moch  v.  Market 
Street  Nat,  Bank,  47  C.  C.  A.  49,  107  Fed. 
897,  Circuit  Court  of  Appeals,  Third  Cir- 
cuit, 1901,  and  Cobb  v.  Overman,  64  L.  R. 
A.  369,  48  C.  C.  A.  223,  109  Fed.  65.  CSr- 
cuit  Court  of  Appeals,  Fourth  Circuit,  1901. 


And  under  former  bankrupt  acts,  the  cases 
of  Fisher  v.  Tifft  (1878)  12  R.  I.  66;  JTey- 
toood  V.  Shreve  (1882)  44  N.  J.  L.  94,  and 
Shelton  v.  Peaee  (1847)  10  Ma  473. 

The  contingency  in  the  case  of  Mooh  T. 
Market  Street  Nat.  Bank,  47  C.  a  A.  49,h 
107  Fed.  897,  was  that  the  bankrupt  waag 
the  indorser  of  commercial  paper*  not  due* 
at  the  time  of  filing  the  petition,  and  it  was 
held  that  under  |  63a,  subdivision  4,  the 
creditor  might  prove  against  the  estate  of 
the  bankrupt  after  the  liability  had  become 
fixed. 

In  Cobb  V.  Overman,  54  L.  R.  A.  369,  48 
C.  C.  A.  223,  109  Fed.  65,  the  bond  of  the 
bankrupt  to  secure  payment  to  the  obligee 
of  an  annuity  for  life  was  held  to  be  prop- 
erly proved  under  S  63a,  clause  1. 

These  cases,  it  will  be  seen,  do  not  come 
within  the  principle  of  the  case  at  bar. 
The  other  cases  arising  under  the  acts  of 
1867  and  1841  do  not  affect  this  case. 

The  Massachusetts  court  held  the  debt 
herein  not  provable,  upon  the  authority  of 
Morgan  v.  Wordell,  178  Mass.  350,  66  L.  R. 
A.  33,  59  N.  E.  1037,  and  Ooding  v.  JSoscen- 
thal,  180  Mass.  43,  61  N.  E.  222.  Mr.  Jus- 
tice Barker,  in  delivering  the  opinion  of  tha 
supreme  judicial  court  of  Massachusetts  in 
the  latter  case,  said: 

''But  in  Morgan  v.  Wordell,  178  Mass. 
350,  55  L.  R.  A.  33,  59  N.  E.  1037,  this  court 
assumed  that  such  claims  were  not  provable 
under  the  act,  and  we  follow  that  view  in 
the  present  case." 

We  think  the  contract,  so  far  as  it  relat- 
ed to  the  payment  to  the  wife  during  her 
life  or  widowhood,  was  not  a  contingent  liap 
bility  provable  under  the  act  of  1898. 

In  relation  to  that  part  of  the  husband^ 
contract  to  pay  for  the  support  of  his  minor 
children  until  they  respectively  became  of 
age,  we  also  think  that  it  was  not  of  a  na- 
ture to  be  proved  in  bankruptcy.  At  com- 
mon law,  a  father  is  bound  to  support  his 
legitimate  children,  and  the  obligation  con- 
tinues during  their  minority.  We  may  aa* 
sums  this  obligation  to  exist  in  all  tha 
states.  In  this  case  the  decree  of  the  court 
provided  that  the  children  should  remain  in 
the  custody  of  the  wife,  and  the  contract  to 
contribute  a  certain  sum  yearly  for  the  sup- 
port of  each  child  during  his  minority  waa 
simply  a  contract  to  do  that  which  the  law 
obliged  him  to  do;  that  is,  to  support  his 
minor  children.  The  contract  was  a  recog- 
nition of  such  liability  on  his  part.  We 
think  it  was  not  the  intention  of  Congress, 
in  passing  a  bankruptcy  act,  to  provide  for 
the  release  of  the  father  from  his  obligation 
to  support  his  children  by  his  discharge  in 
bankruptcy,  and  if  not,  then  we  see  no  rea-^ 
son  why  his  contract  to  do  that  which  theg 
law  obliged  him  to  do*should  be  discharged* 
in  that  way.  As  his  discharge  would  not, 
in  any  event,  terminate  his  obligation  to 
support  his  children  during  their  minority, 
we  see  no  reason  why  his  written  contract 
acknowledging  such  obligation  and  agreeing 
to  pay  a  certain  sum  (which  may  be  pre- 
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euzied  to  have  been  a  reasonable  one)  in 
fulillment  thereof  ehould  be  so  discharged. 
It  is  true  his  promise  is  to  pay  to  the  moth- 
er; but,  on  this  branch  of  the  contract,  it  is 
for  the  purpose  of  supporting  his  two  minor 
children,  and  he  simply  makes  her  his  agent 
for  that  purpose. 

In  Re  Baker,  96  Fed.  954,  in  the  district 
court  of  Kansas,  it  was  held  that  a  judg- 
ment in  a  bastardy  proceeding  against  the 


putative  father,  adjudspng  him  to  pay  a 
certain  sum  to  the  moUier  of  the  child  for 
its  maintenance,  was  not  such  a  debt  as 
would  be  released  by  the  discharge  of  the 
father  in  bankruptcy,  and  it  was  put  upon 
the  ground  that»  oy  virtue  of  the  judgment 
and  bond  given  thereon,  the  father  became 
liable  for  the  maintenance  of  the  illegiti- 
mate son  the  same  as  if  he  were  his  legiti- 
mate ofTspring,  and  that  the  bankruptcy 
law  was  never  intended  to  affect  the  liabil- 
ity of  the  father  for  the  support  of  his  chil- 
dren. 

In  the  case  of  Be  Hubbard,  98  Fed.  710, 
the  district  court  of  Illinois  held  that  a  dis- 
charge in  bankruptcy  did  not  release  the 
banlu-upt  from  the  obligation  to  obey  an 
order  made  by  a  state  court  requiring  him 
to  pay  a  certain  sum  for  the  8tup|)ort  of  his 
minor  children.  Eohlsaat,  District  Judge, 
■aid: 

"The  bankruptcy  act  was  passed  to  re- 
lieve persons  bnnffin^  themselves  within  its 
Srovisions  from  the  incubus  of  hopeless  in- 
ebtedness;  but  it  was  not  intended  to  nor 
does  it  subvert  the  higher  rule,  which  casts 
upon  a  parent  the  care  and  maintenance  of 
his  offspring.  The  welfare  of  the  state,  as 
also  eveiT  principle  of  law,--etatutory,  nat- 
ural, and  divine,— -demand  that,  so  long  as 
he  has  any  substance  at  all,  he  shall  apply 
it  to  the  maintenance  of  his  children.  Om- 
itors,  as  well  as  all  citizens,  are  intertsted 
in  the  enforcement  of  this  rule." 

As  the  defendant  would  still  remain  liable 

for  the  support  of  his  minor  children,  even 

if  discharge  from  tids  contract  under  the 

act,  and  he  would  remain  liable  for  past 

N  support,  why  should  it  be  held  that  Oon- 

Sgress  intended  that  such  a  contract,  to  do 

*  what*the  law  enjoins  upon  him  as  a  duty, 

should  be  released?    There  is  no  language 

in  the  set  which  plainly  so  provides,  and  we 

ought  not  to  infer  it. 

The  amendments  to  the  bankruptcy  act 
passed  in  1903  (32  Stat  at  L.  797,  chap. 
487)  contain  an  amendment  of  S  17  of  the 
act  of  1808,  which  relates  to  debts  not  af- 
fected by  a  discharge,  and  it  provides, 
among  those  not  relcMcd  by  a  disdiarge  in 
bankruptcy,  a  debt  due  or  to  become  due  for 
alimony  or  for  the  maintenance  or  support 
of  wife  or  child.  It  is  true  that  the  provi- 
sions of  the  amendatory  act  are  not  to  ap- 
ply to  cases  pending  before  their  enactment. 
They  are  only  referred  to  here  for  the  pur- 
pose of  showing  the  legislative  trend  in  the 
direction  of  not  discharging  an  obligation 
of  the  bankrupt  for  the  support  and  main- 
tenance of  wife  or  children. 

TKe  judgment  ie  affirmed. 


THOMAS  P.  QUEENAN,  Plff^^'sr^^^^ 

V, 

TERRITORY  OF  OKLAHOMA. 

Bvidence^-nonewpert  opinion  ae  to  eanitf  ■■ 
homio%d&--4n8iructions  —  disquaUfiea^iom 
of  juror  u^aived  by  failure  to  object. 

1.  A  nonexpert  witness  cannot  give  his  opl»» 
Ion  formed  since  the  commission  of  a  crimen 
as  to  the  accused's  mental  condition  at  the 
time  the  offense  was  committed,  where  bis 
only  knowledge  In  respect  thereto  was  derived 
from  his  famlMarlty  with  the  accused  as  a 
patron  of  the  letter's  barber  shop. 

2.  An  Instmctioa  to  And  defendant  not  gailtj 
of  murder  if  It  should  be  found  that  he  was 
not  able  to  know  that  the  act  of  killing  was 
wrongful,  and  was  not  able  to  comprehend 
and  understand  the  consequences  of  snch  act» 
la  not  open  to  the  objection  that  It  made  It 
necessary  for  the  Jury  to  find  that  both  coo- 
dltlons  existed  In  order  to  acquit,  where  the 
condition  of  a  verdict  of  guilty  was  made  by 
the  same  Instruction  to  be  a  finding  beyond 
a  reasonable  doubt  that  the  prisoner  knew 
and  understood  that  It  was  wrong  to  take  the 
life,  and  was  able  to  comprehend  and  under* 
stand  the  consequences  of  such  act. 

8.  The  right  of  defendant  to  object  that  a 
Juror  was  disqualified  because  It  appeared 
during  the  trial  that  he  had  been  convicted 
of  a  felony,  contrary  to  his  statement  oo  his 
voir  dire.  Is  waived  by  failure  to  raise  tho 
question  nntil  after  verdict 

[No.  246.] 

Argued  AprH  16,  n,  190S.    DeMed  Jums  U 
190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  Jud^ 
ment  which  affirmed  a  conviction  for  mv^ 
der.    Affirmed, 

See  same  csae  below,  11  Okla.  261,  71  Pse. 
218. 

The  facta  are  stated  in  the  opinion. 

Iteeere.  StlUweU  H.  Bwaellt  /.  W. 
Johneon,  C.  B.  Ames,  and  H.  H.  Howard  for 
plaintiff  in  error. 

Meeere.  J.  O.  Bobberts  and  C.  B. 
Woode  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  ihe  court: 

This  is  an  indictment  for  murder,  upon 
which  the  plaintiff  in  error  has  been  found 
guilty,  and  has  heen  sentenced  to  be  banged. 
It  comes  here  hr  writ  of  error  to  the  sa-^ 
preme  court  of  the  territory  of  Oklahoma,  g 
that  court  having  decided  that  therv^was  no* 
error  in  the  proceedings  and  having  affirmsd 
the  judgment.    11  Okla.  261,  71  Pae.  2ia. 
The  errors  assigned  will  he  taken  up  in  the 
order  in  which  they  were  ai^ed. 

1.  The  only  defense  was  insaniiy.  A  law* 
yer,  called  as  a  witness  for  the  defendant, 
stated  that  he  knew  the  prisoner  quite  well; 
that  the  prisoner  was  ms  barber  for  some 
years,  and  that  he  saw  him  on  the  day  before 
the  killing.  He  then  described  the  appear* 
ance  and  conduct  of  the  prisoner,  and  saii 
that  at  the  time  he  did  not  notice  any  dif- 
ference from  the  prisoner's  usual  ' 

1 1  Sse  Jtey.  wL  »•  Oeat.  Dig.  I  m 
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He  then  waa  aaked  if,  rinoe  the  killizig,  h« 
had  formed  an  opinion  as  to  the  prisoner's 
mental  condition  at  that  time.  This  opin- 
ion he  was  not  allowed  to  state,  and  this  is 
Alleged  as  error.  It  will  be  seen  that  the 
witness  was  allowed  to  sum  up  his  impres- 
Mons  received  at  the  time.  The  court  said 
in  terms  that  he  might  state  any  condition 
that  existed  then  or  any  impression  that  it 
made  upon  the  witness's  mind  as  to  the  pris- 
oner's condition.  That  is  all  that  was  de- 
cided in  Connecticut  Mut,  L,  InB,  Co,  ▼. 
Lathrop,  111  U.  S.  012,  28  L.  ed.  636,  4  Sup. 
Ct  Rep.  633.  Some  states  exclude  such 
opinions,  eyen  when  formed  at  the  time. 
Fut,  as  is  pointed  out  in  the  case  cited,  it  is 
impossible  for  a  witness  to  reproduce  all 
the  minute  details  which  he  saw  and  heard, 
and  most  witnesses  make  but  a  meagre  and 
halting  effort.  Therefore,  in  this  as  in 
manv  other  instances,  after  stating  such 
particulars  as  he  can  remember, — generally, 
only  the  more  striking  facts, — an  ordinaiy 
witness  is  permitted  to  sum  up  the  total  re- 
membered and  unremembered  impressions 
of  the  senses  by  stating  the  opinion  which 
they  produced.  To  allow  lees  may  deprive 
a  party  of  important  and  valuable  evidence 
that  can  be  got  at  in  no  other  way.  But, 
on  the  other  hand,  to  allow  more,  to  let  a 
witness  who  is  not  an  expert  state  an  opin- 
Um  upon  sanity  which  he  has  formed  after 
the  event,  when  a  case  has  arisen  and  be- 
come a  matter  of  publio  discussion,  must  be 
Justified,  If  at  all,  on  other  grounds.  It  is 
unnecessary  to  lay  down  the  rule  that  it 
never  can  be  done,  for  instance,  when  the 
opinion  clearly  appears  to  sum  up  a  series 
of  impressions  received  at  dilTerent  times. 
Bathaway  v.  National  L.  Jna,  Co,  48  Vt. 
A  336,  360.  It  is  enough  to  say  that,  at 
S  least,  it  should  be  done  with  caution  and 
7  not  without  special* reasons.  In  this  case 
the  only  knowledge  shown  by  the  witness 
was  the  familiari^  of  a  man  with  his  bar- 
ber. So  far  as  the  evidence  went,  his  pres- 
ent opinion  might  have  been  the  result  of 
interested  argument,  and,  leaving  such  sug- 
gestions on  one  side,  no  reason  of  necessity 
or  propriety  was  shown  for  the  statement 
that  would  not  haye  applied  to  any  other 
man  who  had  had  his  hair  cut  in  the  pris- 
oner's shop.  It  does  not  appear  that  there 
was  error  in  the  ruling  of  tne  court. 

2.  The  next  error  alleged  is  in  the  follow- 
ing instruction  of  the  court: 

"Homicide  committed  by  one  who  has  not 
sufficient  knowledge  and  understanding  to 
understand  right  from  wrong  and  to  com- 
prehend and  understand  the  consequences  of 
his  act  is  excusable  for  any  act  in  reference 
to  which  his  mind  is  in  such  weakened  con- 
dition. But  it  is  not  every  derangement  of 
the  mind  that  will  excuse  one  for  the  com- 
mission of  crime.  If  one  has  sufficient  mind 
and  understanding  to  know  right  from 
wrong  regarding  the  particular  act,  and  is 
able  to  comprehend  and  understand  the  con- 
sequences of  such  act,  the  law  recognizes 
him  as  sane,  and  holds  him  responsible  for 
such  acts;  and  in  this  connection,  if  you 
should  find  beyond  a  reasonable  doubt  tbat 


the  defendant  took  the  life  of  Ella  Queenan, 
as  charged  in  the  indictment,  and  that  at 
the  time  of  such  homicide  he  knew  and  un- 
derstood that  it  was  wrong  to  take  her  life, 
and  was  able  to  comprehend  and  understooa 
the  consequences  of  such  act,  then  and  in 
that  event  it  will  be  your  duty  to  find  the 
defendant  guilty  of  murder,  as  charged  in 
the  indictment.  But,  on  the  other  hand,  if 
vou  should  find  that  he  was  not  able  to 
know  that  the  act  of  taking  Yuar  life  was 
wrongful,  and  was  not  able  to  comprehend 
and  understand  the  consequences  of  such 
act,  then  you  should  find  the  defendant  not 
guilty." 

By  S  1862  of  the  Oklahoma  Statutes  of 
1893,  "all  persons  are  capable  of  commit- 
ting crimes,  except  ...  all  persons  of 
unsound  mind,  including  persons  tempora- 
rily or  partially  deprived  of  reason,  upon 
proof  that,  at  the  time  of  committing  the 
act  charged  against  them,  they  were  incap- 
able of  knowing  its  wrongfulness."  It  was 
argued  very  earnestly  that  the  latter  part^ 
of  the  instruction  added  a  second  condition  lO 
to*  acquittal  by  directing  it  if  the  jury  ? 
found  that  the  prisoner  was  not  able  to 
know  that  the  act  was  wrongful,  "and  was 
not  able  to  comprehend  and  understand  the 
consequences  of  such  act."  But,  on  the  oth* 
er  hand,  the  condition  of  a  verdict  of  guilty 
was  made  to  be  a  finding  that  the  prisoner 
knew  and  understood  that  It  was  wrong  to 
take  the  life,  "and  was  able  to  comprehend 
and  understood  the  consequences  of  such 
act."  So  that  the  most  material  part  of 
the  charge,  that  relating  to  conviction,  was 
favorable  to  the  prisoner.  If  it  be  sup- 
posed that  such  abstract  language  was  re- 
membered and  was  nicely  considered  and 
analyzed  by  the  juiy,  the  total  effect  of  the 
charge  was  that,  unless  the  two  conditions 
concurred,  the  prisoner  must  be  acquitted. 
We  do  not  mean  to  imply  that  any  part  of 
the  instruction,  fairly  understooa,  was 
wrong,  but  for  purposes  of  decision  it  Is 
enough  to  say  what  we  have  said.  The  in- 
structions adced  and  refused  were  covered 
by  that  which  was  given  as  stated  above. 

3.  In  the  course  of  the  trial  the  govern- 
ment announced  that  since  the  last  adjourn- 
ment it  had  been  informed  that  one  of  the 
J'urors,  named,  had  been  convicted  in  Ne- 
braska of  what,  by  the  law  of  that  state, 
was  a  felony, — grand  larceny, — at  a  time 
and  place  mentioned,  contrary  to  the  state- 
ment of  the  juror  on  tiie  voir  dire.  We  as- 
sume, for  the  purposes  of  decision,  that  this 
disqualified  the  juror  from  serving  in  any 
case.  Okla.  Stat  fiS  3003,  6182,  6183.  The 
court  asked  the  counsel  for  the  prisoner 
what  they  desired  to  do,  and  its  intimation 
indicated  that  if  the  objection  were  pressed 
the  juror  would  be  excused.  This,  of 
course,  meant  that  the  trial  would  have  to 
be  begun  over  again.  The  counsel  for  the 
prisoner  answered  that  they  had  nothing  to 
say,  and  the  trial  went  on.  It  now  is  ar- 
gued that  the  defendant  was  deprived  of  a 
constitutional  right,  which  he  could  not 
waive.  Thompson  v.  Utah,  170  U.  S.  343, 
42  L.  ed.  1061,  18  Sup.  Ct  Bep.  620.    The 
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contrary  plainly  is  the  law  as  well  for  the 
territories  as  for  the  states.  See  KoM  t. 
Lehlhack,  160  U.  S.  293»  299,  40  L.  ed.  432, 
434,  16  Sup.  Ot.  Rep.  304  et  aeq,;  Roa;^  v. 
Carpenter,  187  U.  S.  169,  164,  ante,  p.  72, 
23  Sup.  Ct.  Rep.  72. 

It  is  argued  that  the  court  could  not  hare 
permitted  a  challenge  at  that  time,  hecause 
^the  statutes  of  Oklahoma,  §  5177,  provided 
g  that  "the  court,  for  good  cause  shown,  may 
•  permit  a* juror  to  he  challenged  after  he  is 
sworn  to  try  the  cause,  but  not  after  the 
testimony  has  been  partially  heard."  This 
statute  cannot  be  construed  as  going  merely 
to  the  order  of  procedure, — as  depriving  a 
party  of  the  right  to  challenge  pending  the 
trial,  but  as  preserving  the  right  for  the 
purpose  of  a  motion  for  a  new  trial.  Ei- 
ther it  does  not  apply  to  the  case  of  a  dis- 
qualification discovered,  as  this  was,  after  a 
part  of  the  evidence  was  in,  or  it  purports 
to  take  away  the  right  altogether.  What- 
ever may  be  the  true  construction  of  the 
last  clause,  the  court  seems  to  have  been 
ready  to  stop  the  trial.  But  if  the  court's 
view  was  wrong,  if  the  statute  is  constitu- 
tional,— as  to  which  we  do  not  mean  to  ex- 
press a  doubt, — ^the  prisoner  had  no  right  to 
complain;  and  if  it  is  not,  it  was  his  duty 
to  object  at  the  time,  if  he  was  going  to  ob- 
ject at  all.  He  could  not  speculate  on  the 
chances  of  getting  a  verdict  and  then  set  up 
that  he  had  not  waived  his  rights. 
Judgment  affirmed. 


(190  U.  S.  S58) 

ESTHER  a  BUCHANAN  ei  dL,  Plffe.  in 
Err., 

V. 

LAURA  PATTERSON  et  ak 

French  epoliation  elaima — appropriatio:%  for 
pa/yment — identifveation  of  diatrihuteee. 

Congress  by  making  an  appropriation  In  the  act 
of  March  t,  1899  (80  Stat  at  U  Utfl.  chap.  486), 
In  accordance  with  the  report  of  the  court  of 
elalms  on  certain  French  spoliation  claims,  to 
an  administratrix  "representing"  a  designated 
firm,  and  a  similar  appropriation  to  the  same 
person  as  administratrix  of  the  estate  of  a 
person  designated  as  "the  surviving  partner** 
of  such  firm,  cannot  be  deemed  thereby  to 
have  determined  that  the  next  of  kin  of  such 
surviving  partner  should  share  In  the  dis- 
tritratlon,  where  such  administratrix  repre- 
sented In  the  court  of  claims  all  the  Inter- 
ested parties,  and  that  court  mistakenly  sup- 
posed such  surviving  partner  to  have  been  a 
member  of  the  Arm  at  the  time  of  the  Illegal 
seizures  of  Its  property,  but  must  be  re- 
garded as  having  intended  such  appropriation 
for  the  next  of  kin  of  those  composing  the 
firm  at  the  time  of  the  seizures,  without  at- 
tempting to  identify  the  particular  persons 
belonging  to  that  class. 

[No.  266.] 

Argued  April  t9,  SO,  190S,    Decided  June  1, 
190S. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland  to   review  a  decree 


which  affirmed  a  decree  of  the  Circuit  Oourt 
No.  2.  of  Baltimore  City  giving  directiona 
for  the  distribution  of  moneys  received  un- 
der the  French  spoliation  acts.    Affirmed. 

See  same  case  oelow,  94  Md.  634,  61  AtL 
169;  on  prior  appeal,  92  Md.  334,  48  AtL 
168. 

Statement  by  Mr.  Justice  Peokluunt  § 
*The  plaintiff  in  error,  Esther  S.  Buchan-* 
an,  filed  her  bill  in  circuit  court  No.  2,  of 
Baltimore  city,  on  August  17,  1899,  against 
the  parties  defendant,  for  the  purpose  of  ob- 
taining the  instructions  of  that  court  as  to 
whom  and  in  what  proportions  she  should 
pay  and  distribute  certain  sums  of  money 
received  by  her  from  the  United  States  un> 
der  what  is  termed  the  French  spoliations 
acts  of  Congress.  Answers  were  made  by 
the  various  parties,  and  a  decree  was  subse- 
Guently  entered  giving  directions  for  the 
distribution  of  the  funds.  An  appeal  from 
that  decree  was  taken  l^  some  of  the  de- 
fendants to  the  court  of  appeals,  and  that 
court  reversed  a  portion  of  the  decree  (aa 
to  the  proper  distribution  of  the  money), 
and  remanded  the  case  for  further  proceed- 
ings. 92  Md.  334,  48  Atl.  168.  The  trial 
court  then  entered  a  decree  in  accordance 
with  the  directions  of  the  court  of  appeals, 
and  thereupon  the  original  plaintiff,  Esther 
S.  Buchanan,  appealed  to  tne  court  of  ap- 
peals, and  that  oourt  then  affirmed  the  de- 
cree of  the  court  below.  94  Md.  634,  61 
Atl.  169.  Plaintiffs  in  error  bring  the  case 
here  by  writ  of  error. 

The  first  act  of  Congress  relating  to  th« 
French  spoliations  was  passed  January  20, 
1886.    23  SUt.  at  L.  283,  chap.  26  (U.  &« 
Comp.  Stat.  1901,  p.  760).  g 

*Miss  Buchanan  was,  in  May,  1885,  duly* 
appointed  administratrix  upon  the  estate  of 
her  father,  William  B.  Buchanan,  deceased. 
She  then,  through  her  counsel  and  in  com- 
mon with  other  daimants  for  losses  sna- 
tained  by  the  seizures  of  the  two  vessda 
P&tapsco  and  Jane,  came  into  the  court  of 
claims  and  proved  the  facts  upon  which  the 
rights  of  the  several  claimants  were  based 
as  against  the  United  States.  In  present- 
ing the  claims,  she  did  ^n  truth  represent 
with  tlieir  consent,  all  the  parties  interested 
therein,  including  those  now  claiming 
against  her. 

The  court  reported  (May  18,  1887)  that 
the  seizures  of  the  two  vessels  complained  of 
were  illegal,  and  that  the  claimants  were 
entitled  to  the  following  sums  from  the 
United  States.  A  list  was  then  given  of 
those  entitled  to  an  appropriation  on  ac- 
count of  the  ship  Patapsco,  in  which  was 
included  the  name  of  Esther  S.  Buchanan, 
as  follows: 

''Esther  S.  Buchanan,  administratrix  of 
the  estate  of  William  Buchanan,  who  was 
the  surviving  partner  of  the  firm  of  S.  Smith 
&  Buchanan,  deceased,  to  the  sum '  of 
$25,056." 

In  relation  to  the  ship  Jane,  in  the  list  of 
those  entitled  to  an  appropriation  was  the 
following: 

''Esther     S.     Buchanan,     administratrix^ 


IMS. 

/epnfleDting  Smith  &  Buchanan,  $11,660.- 
21.'' 

After  this  report  had  been  made,  and  on 
March  23,  1891,  Esther  S.  Buchanan  was 
duly  appointed  administratrix  de  5onis  non 
with  the  will  annexed  of  the  personal  estate 
«f  James  A.  Buchanan,  her  grandfather. 

No  aetion  of  Congress  in  relation  to  these 
daima  was  had  until  1899,  when  an  act  was 
passed,  approved  March  3,  1899  (30  Stat 
at  L.  1161,  chap.  426).  The  act  provided  for 
the  payment  of  claims  allowed  under  the 
Bowman  and  Tucker  acts  by  the  court  of 
claims,  and  on  page  1191  it  provided  as  fol- 
lows: 

'Trench  Spoliation  Claims, 
"To   pay   the    findings   of   the   court   of 
claims  on  the  following  claims  for  indem- 
nity for  spoliations  l^  the  French  prior  to 
July  thirtieth,  eiffhteen  hundred  and  one, 
9  under  the  act  entitled  'An  Act  to  Provide 
gfor  the  Ascertainment  of  Claims  of  Ameri- 
•  can*  Citizens  for  Spoliations  Committed  by 
the  French  Prior  to  the  Thirty-first  Day  of 
July,   Eighteen   Hundred   and   One:'    Pro- 
vided, That  in  all  cases  where  the  original 
snfferers  were   adjudicated   bankrupts  the 
awards  shall  be  made  on  behalf  of  the  next 
of  kin  instead  of  to  assignees  in  bankrupt- 
cy, and  the  awards  in  the  cases  of  individ- 
iial  claimants  shall  not  be  paid  until  the 
court  of  claims  shall  certify  to  the  Secre- 
tary of  the  Treasury  that  the  personal  rep- 
~    entativea  on  whose  behalf  the  award  is 
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made  represent  the  next  of  kin,  and  the 
courts  which  granted  the  administrations, 
respectively,  sluill  have  certified  that  the  le- 
gal representatives  have  given  adequate  se- 
curiiy  for  the  legal  disbursements  of  the 
awaras,  namely." 

Then  follow  appropriations  to  a  number 
of  claimants  in  satisfaction  of  the  losses 
■attained  by  the  illegal  seizures  of  vessels 
and  cargoes. 

Among  them,  on  page  1194,  is  included 
the  following: 

''On  the  ship  Jane,  John  Wallace,  master, 
namely: 

"Esther  S.  Buchanan,  administratrix, 
representing  Smith  ft  Buchanan,  $11,660.- 
21." 

On  page  1195  is  the  foUowingt 

"On  the  ship  Patap^co,  William  Hill, 
master,  namely:  .  .  .  [names  of  vari* 
ons  claimants  for  other  interests  in  saoM 
■hip]. 

"Esther  S.  Buchanan,  administratrix  of 
the  estate  of  William  B.  Buchanan,  who 
was  the  surviving  partner  of  the  firm  of  S. 
Smith  &  Buchanan,  deceased,  $26,056,  the 
value  of  the  cargo  shipped  l^  said  firm." 

Pursuant  to  the  proviso  in  the  act  of 
1809,  the  court  of  claims,  upon  the  applica- 
tion of  the  attorney  of  record  for  Esther 
S.  Buchanan,  administratrix,  representing 
Smith  ft  Buchanan,  deceased,  ordered,  in  the 
case  of  the  ship  Jane,  a  certificate  to  be  is- 
loed  to  the  Secretary  of  the  Treasury,  as 
follows: 

"The  court  of  claims  hereby  certifies  that 
ft  appears  by  evidence  on  file  in  the  above- 


entitled  case  that  said  Esther  S.  Buchanan^ 
on  whose  behalf  an  appropriation  or  award 
was  made  by  the  act  of  March  3,  1899,  enti- 
tled 'An  Act  for  the  Allowance  of  Certain 
Claims  for  Stores  and  Supplies  Beported  by^ 
the  Court  of  Claims  under  the  Provisions  of  io 
the  Act  Approved  March  Third,*  Eighteen  • 
Hundred  and  Eighty-three,  and  Commonly 
Known  as  the  Bowman  Act,  and  for  Other 
Purposes,'  for  the  sum  of  eleven  thousand 
six  hundred  and  sixty  dollars  and  twenty- 
one  cents  ($11,660.21),  represents  the  next 
of  kin  of  William  B.  Buchanan,  the  surviv- 
ing member  of  the  firm  of  Samuel  Smith  ft 
Buchanan,  deceased,  the  original  owner  of 
the  claim  upon  which  said  award  was  made. 

"And  the  court  further  certifies  that  it 
appears  on  the  record  of  the  said  case  that 
at  the  time  when  the  award  of  this  court  was 
made  the  said  claim  was  not  held  by  sssign- 
ment  or  owned  by  an  insurance  company." 

The  same  kind  of  a  certificate  was  made 
in  relation  to  the  ship  Patapsco. 

These  certificates  were  made  on  June  15, 
1899,  and  were  filed  with  the  Secretary  of 
the  Treasury,  and  the  moneys  mentioned, 
being  a  total  of  $36,716.21,  were  thereafter 
paid  to  Miss  Buchanan. 

Having  received  the  money  from  the  gov- 
ernment, the  plaintiff  in  error  then  com- 
menced this  suit  individually,  and  as  admin* 
istratrix  of  the  estate  of  William  B.  Bu- 
chanan, deceased,  and  as  administratrix  de 
bonis  non  with  the  will  annexed  of  James  A. 
Buchanan,  deceased,  in  circuit  court  No.  2, 
of  Baltimore  city,  in  which  she  stated  the 
various  facts  under  which  the  money  had 
been  paid  her,  and  that  she  had  in  her 
hands  for  distribution,  among  the  persons 
particularly  entitled  to  the  same,  the  sum 
of  $22,629.47,  after  the  payment  of  all 
costs,  eta  She  also  averred  that  she  was 
advised  that  she  held  funds  for  the  benefit 
of  and  distribution  among,  not  only  the 
next  of  kin  of  her  own  decedent,  the  said 
William  B.  Buchanan,  but  also  the  next 
of  kin  of  the  other  partners  of  said 
firm  of  S.  Smith  ft  Buchanan,  to  wit,  Sam- 
uel Smith  and  James  A.  Buchanan,  in  the 
proportions  and  according  to  the  laws  of 
distribution  which  the  court  might  hold  to 
be  proper  in  the  cause.  She  also  gave  the 
names  of  the  next  of  kin  of  William  B.  Bu- 
chanan, namely,  herself  and  her  brother, 
WHson  C.  Buchanan,  and  then  stated  who 
were  the  next  of  Idn  of  James  A.  Buchanan, 
deceased,  living  at  the  date  of  the  passageoo 
of  the  act  of  Congress  directing  the  pay-§ 
ment  of  the  claims,  to  wit,  March  3,*1899,* 
so  far  as  they  were  known  to  her,  and  she 
stated  that  she  had  given  the  names  of  all 
of  the  next  of  kin  of  Samuel  Smith  and 
James  A.  Buchanan  living  at  the  time  of 
the  passage  of  the  act  of  Congress,  March 
8,  1899,  although  she  said  there  might  be 
others  unknown  to  her  who  might  lay  claim 
to  participate  in  the  distribution  of  the 
fund,  and  she  was  in  doubt  as  to  the  pro- 
portion  in   which   the   beneficiaries   should 
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participate  in  the  shares  of  their  anoeetors 
m  the  fund.    She  then  stated: 

'•Twelfth.  That  according  to  the  infommr 
tion  and  belief  of  your  oratrix,  the  said 
Samuel  Smith,  James  A.  Buchanan,  and 
William  B.  Buchanan  were  equal  copai-t- 
nere,  but  a  claim  has  been  made  on  your 
oratrix  by  Robert  Carter  Smith,  one  of  the 
distributees  of  Samuel  Smith,  and  a  parly 
defendant  herein,  wherein  he  asserts  that 
his  ancestor,  the  said  Samuel  Smith,  had  a 
one-half  interest  in  the  property  of  said  oo- 
partnership,  and  that,  therefore,  the  next  of 
Kin  of  the  said  Samuel  Smith  are  entitled 
to  have  for  distribution  among  them  ono 
half  of  the  fund  now  in  the  hands  of  your 
oratrix  for  distribution;  but  your  oratrix 
is  informed  and  does  verily  believe  that  dis- 
tribution of  said  fund  should  be  made  in 
three  equal  parts  among  the  next  of  kin  of 
the  three  partners  in  said  firm  of  S.  Smith 
A  Buchanan." 

Other  facts  were  given  in  relation  to  the 
existence  of  parties  who  nught  possibly 
claim  some  interest  in  the  fund,  and  in  her 
complaint  she  finally  said  that,  by  reason  of 
the  facts  above  set  forth,  she  was  in  doubt 
to  whom  and  in  what  proportion  she  ahould 

Say  and  distribute  the  sum  of  money  in  her 
ands,  and  that  she  was  advised,  and  there- 
fore alleges,  that  a  distribution  of  the  same 
can  only  be  had  under  the  order  of  a  court 
of  equity,  in  a  manner  adequate  to  insiire 
her  own  protection  in  the  future.  She 
thereupon  asked  that  the  court  assume  ju- 
risdiction of  the  fund  in  her  handa  as  ad- 
ministratrix, as  already  set  forth,  and  that 
it  direct  and  supervise  the  distribution  of 
the  same  among  the  parties  whom  the  court 
may  find  to  be  entitled  to  participate  there- 
in, according  to  the  proportion  and  rule 
which  this  court  may  oeclare  to  govern  the 
Mune. 

Answers  were  made  by  some  of  the  par- 
^  ties  and  the  bill  taken  aa  confessed  as 
I  against  others.  Upon  the  trial,  evidence 
>  wa8*given  under  objection,  and  the  state 
court  has  found  that  at  the  time  of  the  il- 
legal seizures  of  the  vessels  in  1798,  Wil- 
liam B.  Buchanan  was  about  three  years 
old,  he  having  been  bom  on  September  9, 
1795 ;  that  in  1798,  the  year  the  losseo  oc- 
curred, there  was  a  firm  of  S.  Smith  &  Bu- 
chanan, consisting  only  of  S.  Smith  and 
James  A.  Buchanan,  the  father  of  William 
B.  Buchanan,  and  they  were  the  only  orig- 
inal sufferers  from  the  illegal  seizures  of 
the  ships.  William  B.  Budianan  did  not 
become  a  member  of  the  firm  until  about 
twenty  years  later,  or  until  January  1, 
1818,  and  he  became  the  survivor  of  the 
firm  formed  in  1818,  which  was  also  known 
aa  S.  Smith  &  Buchanan. 

It  thus  appears  that,  although  William 
B.  Buchanan  was  the  survivor  of  a  firm  of 
S.  Smith  &  Buchanan  as  that  firm  was  con- 
stituted in  1818,  he  was  not  the  survivor  of 
the  firm  of  S.  Smith  ft  Buchanan  aa  that 
firm  was  constituted  in  1798,  when  these  il- 
legal seizures  occurred. 

The  trial  court  held  that  the  moneys 
should  be  divided  into  three  portions,  one 


of  which  should  go  to  the  next  of  kin  of 
Samuel  Smith,  another  to  the  next  of  Ub 
of  James  A.  Buchanan,  and  another  to  tha 
next  of  kin  of  William  B.  Buchanan,  being 
Esther  S.  and  Wilson  C.  Buchanan. 

The  court  of  appeals,  on  appeal  from  tha 
decree  of  the  circuit  court,  held  that  thia 
was  an  erroneous  disposition  of  the  money, 
and  that  it  should  be  divided  into  two  por- 
tions, one  of  which  should  go  to  the  neA  of 
kin  of  Samuel  Smith,  and  the  other  to  tha 
next  of  kin  of  James  A.  Buchanan ;  Samuel 
Smith  and  James  A.  Buchanan  being  tha 
only  members  of  the  firm  that  sustained  the 
losses,  and  being  the  original  sufferers  from 
the  illegal  seizures.  The  writ  of  error  has 
been  sued  out  for  the  purpose  of  reviewing 
this  decree. 

Messrs.  AreUbald  H.  Tmylor,  Edwavd 
P.  Keeoh,  Jr.,  and  John  Peiroe  Bruns  for 
plaintiffs  ^  error. 

Messrs.  Artlmr  W.  M adien,  Fvmak  P« 
Clark,  and  Artlmir  W.  MaoHea,  Jr.,  for 
defendants  in  error. 


I 


*Mr.  Justice  PeokliaiB,  after  maJdnff  tba* 
foregoing  statement  of  facts,  delivered  tba 
opimon  of  the  court: 

The  contention  of  the  plaintiffs  in  error 
is  that  Congress,  by  the  acts  mentioned, 
and  particularly  that  of  March  3,  1899,  rat- 
ified and  adopted  the  findingji  and  decisions 
of  the  court  of  claims,  made  in  pursuance  of 
the  act  of  1885,  in  the  cases  of  the  two 
ships  Patapsoo  and  Jane,  and  that  the  aot 
of  1899  recognized  and  designated  William 
B.  Buchanan  as  an  original  sufferer  within 
the  meaning  of  Congress,  by  virtus  of  his 
being  a  partner,  and  the  surriving  partner, 
of  S.  Smith  &  Buchanan,  and  that  the  act 
gave  to  the  personal  rspresentative  of  Wil- 
liam B.  Buchanan  the  awards  in  question, 
for  the  benefit  of  his  next  of  kin  and  the 
next  of  kin  of  his  two  partners.  They  also 
assert  that  the  court  of  claims  havii^  mads 
the  additional  final  certificate  required  hy 
the  act  of  Congress,  and  the  Secretary  of 
the  Treasury,  in  accordance  with  those  cer- 
tificates, having  paid  the  money  to  the 
plaintiff  in  error,  administratrix,  for  tiie 
benefit  of  the  next  of  kin  of  William  B.  Bn- 
chanan,  to  the  full  extent  of  his  partner- 
ship interest  in  the  firm,  there  was  no  pow- 
er in  any  court  to  in  anywise  alter  the  stat- 
ute or  make  any  other  distribution  thaa 
such  as  would  give  to  the  next  of  kin  of 
William  B.  Buchanan  one  third  of  the  total 
sum  to  be  distributed. 

It  becomes  necessary,  in  order  to  fullv  ap- 
preciate the  action  of  the  court  of  claims 
and  of  Congress  subsequently  to  the  passage 
of  the  act  of  1886,  to  examine  the  latter  act 
and  determine  its  scope  and  purpose.  The 
act  provided  for  an  investigation  to  be  un- 
dertaken by  the  court  as  to  the  validity  of 
the  claims  for  indemniiy  upon  the  French 
government,  for  loeses  of  citizens  of  the 
United  States  or  their  legal  representatively 
arising  from  illegal  eapt^iires,  seizures^  ete., 
of  vends  or  cargoes  prior  to  the  treaiy  of 
1800  between  France  and  the  United  Statsii 
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Tbe  act  did  not  assume  to  provide  for  the 
Sdentification  of  all  the  next  of  kin  of  the 
original  sufferers  from  such  illegal  seizures. 
The  court  was  to  determine  the  validity  and 
nthe  amount  of  the  claims  included  within 
gthe  description  contained  in  §  1  of  the  act 
•  of  1886,  and  it  was  also  to^determine  the 
present  ownership  of  such  claims.   The  mat- 
ter of  chief  importance  between  the  claim- 
ants and  the  United  States  was  for  the 
court  to  ascertain  and  determine  the  valid- 
ity and  the  extent  of  the  claims. 

The  particular  class  of  persons  who  were 
the  owners  of  the  claims,  and  to  whom  the 
moneys  might  be  properly  paid,  was  at  this 
time  of  subsidiary  importance,  so  far  as  the 
United  States  was  concerned.  Although 
the  present  ownership  was  to  be  determined, 
and,  if  bv  assignee,  the  date  of  the  aMngDr 
ment  and  the  consideration  paid  ther^r, 
yet  this  was  obviously  for  the  mere  purpose 
of  informing  Oongress  as  to  the  present  sit- 
uation of  a  claim,  whether  owned  by  next 
of  kin  of  those  who  suffered  the  loss  or  l^ 
assignees;  but  the  particular  individuals 
who  composed  the  next  of  kin  or  the  assign- 
ees were  not  then  of  importance,  as  gath- 
ered from  the  language  and  purpose  of  the 
act.  All  this  actfon  of  the  court  was,  by 
the  terms  of  the  act,  made  advisory  only. 
Congress  specifically  withheld  from  the  court 
any  right  to  render  a  judgment  which  would 
in  any  manner  conclude  the  United  States, 
or  commit  it  to  the  payment  of  any  claims 
determined  by  the  court  imder  the  3d  sec- 
tion of  the  act.  All  that  Congress  did  was 
to  ^ve  jurisdiction  to  the  court  of  claims 
to  inquire  into  the  nuttter  of  eadi  claim 
which  might  be  presented  to  it,  and  to  re- 
port to  (ingress  its  opinion  of  the  validity 
and  the  amount  of  the  claim,  with  a  state- 
ment as  to  its  ownership.  The  whole  sub- 
iect  thereafter  remained  with  Congress,  sub- 
ject to  its  future  action. 

Regarding  its  powers  and  duties  under 
this  act,  the  court  of  daims  itself  stated  ita 
opinion  in  the  case  of  the  ship  Jane.  24  Ct. 
Cl.  74.  It  held  that  the  court  could  not  de- 
termine to  whom  the  money  should  be  dis- 
tributed, which  Congress  might  thereafter 
awaid  as  indemnity  in  the  FremA  spolia- 
tions cases,  nor  could  it  determine  who  vtore 
the  next  of  kin  of  a  deceased  claimant,  nor 
whether  there  were  any.  All  that  the  court 
eould  determine  in  its  report  to  Congress 
was  the  validity  of  a  claim  against  France, 
its  relinquishment  by  the  United  States, 
and  the  amount  thereof.  It  also  held  that 
its  decisions  in  these  cases  were  not  judg- 
p  ments  which  judicially  affect  the  rights  of 
g  anyone,  and  that,  after  the  court  had  re- 
•  ported  a  French*spoIiation  case,  it  remained 
with  Congress  to  determine,  first,  the  meas- 
ure of  the  indenmity  which  the  United 
States  should  give ;  and,  second,  the  per- 
sons who  were  equitably  entitled  to  partici- 
pate therein.  The  purpose  of  the  court 
was,  as  it  stated,  to  require  a  claimant  to 
ffia  his  letten  of  administration  and  pro>ve» 
to  the  satisfaction  of  the  court,  thai  the  de- 
cedent vhoae  estate   he  administered  was 


the  same  person  who  suffered  loss  through 
the  capture  of  a  vessel. 

Again,  in  The  Leghorn  Seissures,  27  Ct. 
Cl.  224,  the  court  held  that  the  French 
spoliations  act  of  1885  conferred  jurisdic- 
tion, but  did  not  impose  liabilities;  that 
Congress  conceded  that  several  classes  of 
claimants  seeking  redress  for  French  spoli- 
ations might  come  into  the  court  of  claims, 
and  have  the  question  of  the  liability  of  the 
United  States  determined,  and  conceded 
nothing  more. 

From  these  extracts  it  is  plain  that  the 
court  of  claims  did  not  regard  it  as  its  duty 
under  the  act  of  1885  to  investigate  and  de- 
termine the  rights  of  each  individual  of  a 
class,  but  only  to  determine  the  validity 
and  amount  of  a  claim,  with  a  specification 
of  ownership  sufficient  to  identify  the  claim 
itself^  for  the  payment  of  which  an  appro- 
priation might  be  thereafter  made.  The 
particular  individuals  of  the  class  would  be 
matter  for  subsequent  investigation  by  soma 
other  tribunal. 

In  Blagge  v.  Baloh,  162  U.  S.  439,  40  L. 
ed.  1082,  16  Sup.  Ct  Rep.  853,  the  meaning 
and  purpose  of  the  act  of  1885,  together 
with  the  act  of  March  3,  1801  (26  Stat,  at 
L.  908,  chap.  540),  came  before  this  court 
for  consideration,  and  it  was  held  that  the 
result  of  the  action  of  Congress  was  to 
place  the  payments  prescribed  under  the  act 
of  1891  within  the  category  of  payments  by 
wav  of  gratuity  and  grace,  and  not  as  of 
right  as  against  the  government;  that,  un- 
der the  prondso  contained  in  the  act  of  1891, 
Congress  intended  the  next  of  kin  to  be 
beneficiaries  in  every  case,  and  excluded 
creditors^  legatees,  assignees,  and  all  stran- 
gers to  the  blood,  and  that  the  words  "next 
of  kin,"  as  used  in  the  proviso,  meant  next 
of  kin  living  at  the  date  of  the  act  (1891), 
to  be  detenmned  according  to  the  statute  of 
distribution  of  the  respective  states  of  the 
domicil  of  the  ori^nal  sufferers.  g 

The   court   distinguished   the  case   fromes 
Comegys  v.  Vasse,  l*Pet.  193,  7  L.  ed.  108,* 
and  Williams  v.  Heard,  140  U.  S.  629,  85  U 
ed.   550,  11   Sup.  Ct.  Rep.  885.     In  these 
cases  it  was  held  that  assignees  in  bank- 
ruptcy took  title  to  the  moneys. 

The  same  proviso  mentionea  in  Blagge  v. 
Balch,  162  U.  S.  439,  40  L.  ed.  1032,  16  Sup. 
Ct.  Rep.  853,  and  contained  in  the  act  of 
March  3,  1891,  is  found  in  the  act  of  1899 
(30  Stat,  at  L.  1161,  1191,  chap.  426,  U.  S. 
Comp.  Stat.  1901,  p.  751).  So  we  know 
from  the  above  case  that  the  desire  of  Con- 
gress was  to  make  payments  to  the  next  of 
kin  of  the  original  sufferers  of  the  losses, 
and  that  assiflpiees  in  bankruptcy  should  not 
take.  The  identification  of  the  particular 
persons  belonging  to  the  class  that  Congress 
desired  to  aid  was  evidently  not  within  the 
purpose  of  the  act  of  1891  or  that  of  1899. 

Under  the  act  of  1885,  the  plaintiff  in  er- 
ror, lather  S.  Buchanan,  presented  the 
daims  arising  out  of  the  capture  of  the  ves- 
sels Patapsoo  and  Jane,  together  with  their 
cargoes.  It  is  not  disputed-'On  the  con- 
trary, it  is  admitted — ^that  she  represented 
on  the  trial  before  the  court  of  claims,  with 
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ineir  consent,  all  the  parties  interested  in 
the  claim  of  S.  Smith  &  Buchanan,  includ- 
ing those  who  now  daim  in  opposition  to 
her  80  far  as  the  proportion  of  the  award  to 
be  paid  to  the  different  parties  is  concerned. 
That  she  represented  these  different  per- 
sons, with  their  consent,  in  the  examination 
before  the  court  of  claims,  shows  that  there 
was  between  them  at  that  time  no  diverse 
interest  involyed;  that,  so  far  as  regarded 
the  validity  of  the  whole  claim  and  its 
amount,  the  parties  were  situated  alike,  and 
had  the  same  interest  as  a^Inst  the  United 
States  in  proving  the  validity  of  their  claim 
and  the  amount  thereof.  That  she  was  au- 
thorized to  receive  the  amount  that  might 
be  awarded,  and  that  thereafter  the  ques- 
tion of  proportion  and  distribution  would 
ai'ise,  is  a  plain  deduction  from  the  facts 
stated.  As  the  material  point  before  the 
court  of  claims  was  the  validity  of  the 
claim  and  its  amount^  in  regard  to  which 
all  claimants  appeared  in  the  same  inter- 
est, it  was  not  of  much  moment  who  should 
be  named  to  receive  the  award  (if  any  were 
to  be  made ) ,  and  therefore  the  statement  by 
the  court  that  Esther  S.  Buchanan  was  the 
administratrix  of  William  B.  Buchanan,  the 
survivor  of  the  firm,  was  not  calculated  to 

Scall  for  any  comment,  for  the  reason,  as 
^stated,  that  the  appropriation  would  be  to 
•  a* representative  of  the  next  of  kin,  the  in- 
dividual members  of  which  might  be  there- 
after identified.  The  history  given  by  the 
court  of  claims  was,  upon  the  question  of 
ownership,  just  enough  to  form  a  basis  for 
an  appropriation  to  some  one,  who  would 
thereupon  distribute  to  the  proper  persons 
among  themselves.  The  reports  of  the  court 
were  not  intended  as  an  identification  of 
mich  persons. 

After  the  report  of  the  court  of  claims  to 
Congress,  Miss  Buchanan  had,  in  1891,  tak- 
en out  letters  of  administration  upon  the 
estate  of  James  A.  Buchanan.  Soon  after 
the  passage  of  the  act  of  1899  she  obtained 
the  certificates  already  referred  to  from  the 
court  of  claims,  in  one  of  which,  in  regard 
to  the  ship  Jane,  it  was  stated  that  she 
"represents  the  next  of  kin  of  William  B. 
Buchanan,  the  surviving  member  of  the 
firm  of  Samuel  Smith  &  Buchanan,  de- 
ceased, the  original  owners  of  the  claim 
upon  which  said  award  was  made," 
and  in  the  other  certificate,  in  regard 
to  the  ship  Patapsco,  it  was  stated  that 
she  "  represents  the  next  of  kin  of  William 
B.  Buchanan,  surviving  partner,  etc.,  de- 
ceased, the  original  owner  of  the  claim  upon 
which  said  award  was  made."  These  cer- 
tificates obviously  proceeded  upon  the  re- 
port which  the  court  had  theretofore  made 
m  these  two  cases,  and  in  which  it  is  plain 
that  the  court  reported  the  fact  that  the 
members  of  the  firm  of  S.  Smith  &  Bu- 
chanan, as  that  firm  was  constituted  in 
1798,  were  the  original  sufferers  of  the  loss 
in  1798.  It  is  also  plain  that  the  court 
assumed  that  the  William  B.  Buchanan 
named  in  the^  certificate  was  a  member  of 
tbe  firm  in  1798,  which  suffered  the  loss, 
and  it  was  to  the  administratrix  of  the  sur- 


vivor of  that  firm  (1798)  that  the  certifi- 
cate in  truth  applied.  This  simply  carried 
out  the  purpose  of  the  court,  expressly 
stated  in  this  case,  to  insist  that  the  de- 
cedent whose  estate  was  administered  was 
the  same  person  who  suffered  loss  through 
the  capture  of  a  vessel.  In  the  certificates, 
as  well  as  in  the  report  of  the  court  of 
claims,  it  is  evident  that  the  court  assumed 
that  the  persons  entitled  to  the  distributive 
share  of  the  moneys  were  the  next  of  kin  of 
the  original  sufferers,  whoever  they  might 
turn  out  to  be,  although  the  court  supposed 
that  William  B.  Buchanan  was  the  sur- 
vivor of  the  firm  that  suffered  the  loss  in^ 
1798.  % 

*The  case  of  United  States  v.  OiUiat,  164* 
U.  S.  42,  41  L.  ed.  344,  17  Sap.  Ct  Rep. 
16,  simply^  holds  that,  under  the  spedi^  stat- 
ute therein  referred  to,  the  certificate  mad^ 
by  the  court  of  claims  and  sent  to  the  Seb- 
retary  of  the  Treasuiy  was  conclusive,  and 
the  United  States  had  no  right  of  siipesl 
from  the  conclusion  stated  in  the  certificatsw 
In  this  case,  the  court  of  claims  thought 
there  were  three  members  of  the  firm  of  S. 
Smith  &  Buchanan  at  the  time  of  these  cap* 
tures.  In  the  4th  finding,  in  regard  to  the 
ship  Patapsco,  the  court  reported  thai 
"John  Donneli  and  the  firm  of  S.  Smith  & 
Buchanan  owned  jointly  the  cotton  shipped 
on  that  vessel,  and  that  Samuel  Smitii, 
James  A.  Buchanan,  and  William  B.  Bor 
chanan,  citizens  of  the  United  States,  formed 
the  said  firm  of  S.  Smith  A  Buchanan;" 
that  is,  formed  the  firm  at  the  time  of  tbs 
capture  in  1798;  and  in  the  10th  fiinding  the 
court  found  that  on  November  9,  1820, 
"said  Samuel  Smith,  James  A.  Buchanan, 
and  William  B.  Buchanan,  copartners,  and 
trading  as  hereinbefore  set  forth  as  copart- 
ners, under  the  firm  name  of  S.  Smith  it 
Buchanan,  assigned"  to  assignees  for  the 
benefit  of  their  creditors.  Thus  the  comri 
assumed  that  the  firm  consisted  of  the  ssma 
members  in  1798  and  in  1820,  and  that  Wil* 
liam  B.  Buchanan  was  the  survivor.  This  is 
clearly  a  mistake.  William  B.  Buchansn 
was  bom  in  1796,  and  was  then,  at  the  time 
of  these  captures,  but  three  years  old,  and 
was  not  a  member  of  the  firm  at  that  time^ 
as  the  state  court  finda  But  clearly  the 
court  of  claims  had  refer«ice  to  the  firm  as 
it  was  composed  whoi  the  losses  occurred, 
whoever  in  fact  were  then  the  members  of 
that  firuL 

There  is  nothing  in  its  report  which  would 
show  that  it  regarded  William  B.  Biu^anan 
as  one  of  the  original  sufferers  because  of 
his4  being  a  member  of  the  firm  of  1818,  of 
S.  Smith  &  Buchanan.  The  whole  history 
of  the  case  as  given  by  the  court  shows  that 
William  B.  Buchanan  was  mistakenly  sup* 
posed  to  have  been  a  member  of  the  firm  in 
1798,  and  it  was  on  that  account  that  he 
was  regarded  as  the  survivor  of  that  firm. 
Whatever  equity  the  parties  might  claim  on 
account  of  William  B.  Buchanan  becoming 
a  member  of  the  firm  in  1818,  it  is  plain 
that  those  equities  were  not  regarded  or 
krown  or  supposed  to  exist  by  the  court  of 
claims. 
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•  Taking  tins  report  of  the  court  of  claims, 
it  seems  to  us  evident  that  the  appropria- 
tions for  the  payment  of  the  claims  made 
by  the  act  of  1899  (30  SUt  at  L.  1194, 
1186,  chap.  426)  proceeded  upon  the  report 
made  by  that  court  to  Oongress  in  these 
cases,  and  that  the  language  of  that  act,  in 
the  case  of  the  ship  Jane,  to  "  Esther 
8.  Buchanan,  administratrix,  representing 
Smith  k  Buchanan,  $11,660.21,"  and  in  the 
case  of  the  ship  Patapsco,  **  Esther  8.  Bu- 
chuian,  administratrix  of  the  estate  of  Wil- 
liam B.  Buchanan,  who  was  the  sarvivinff 
partner  of  S.  Smith  &  Buchanan,  deceased, 
$25,056,  the  value  of  the  cargo  shipped  by 
said  firm,"  when  taken  in  connection  with 
the  other  facts  as  to  the  firm  of  1798,  showB 
that  the  appropriation  was  intended  for  the 
administratrix  of  the  sunrivor  of  the  orig- 
inal firm  existing  in  1798,  at  the  time  the 
losses  occurred,  and  that  the  next  of  kin  of 
the  members  of  that  firm  at  that  time  were 
in  reality  the  parties  intended  by  Confess 
to  receive  its  gratuity.  It  was  not  within 
the  intention  of  Congress  to  determine  by 
the  appropriation  who  those  persons  were, 
but  the  appropriation  was  to  Esther  8.  Bu- 
chanan as  a  representative  of  the  class;  in 
other  words,  the  representative  of  the  next 
of  kin  of  the  original  sufferers,  without 
therein  determining  who  they  were.  The  in- 
tent of  Congress  to  make  the  payment  in 
each  case  to  the  representative  of  those  who 
were  next  of  kin  of  the  original  sufferers, 
or,  in  other  words,  of  the  firm  as  it  stood 
in  1798,  we  think  is  perfectly  certain.  Who- 
ever they  might  be.  Congress  intended  tiie 
payment  to  be  for  liiose  who  were  the  next 
of  kin,  and  it  did  not  conclude  the  fact  as 
to  who  they  were,  by  appropriating  the 
money  to  Esther  S.  Buchanan.  It  was  to 
be  for  her  as  the  representative  of  the  next 
of  Idn  of  the  original  sufferers. 

Congress  could,  of  course,  have  g^ven  this 
fund  to  anyone  it  diose,  as  it  was  a  case 
of  gratuity,  in  any  event;  but  the  question 
is.  What  did  Congress,  in  fact,  mean  when 
it  made  the  appropriation  in  the  act  of 
1899?  and  that  meaning,  we  feel  convinced, 
was  as  we  have  alreacfy  stated. 

The  cases  of  United  Siatea  v.  Jordan,  113 
U.  8.  418,  28  L.  ed.  1013,  6  Sup.  Ct.  Rep. 
686;  United  States  v.  Prioe,  116  U.  8.  43, 
29  L.  ed.  641,  6  Sup.  Ct  Rep.  235,  and 
United  States  v.  Louisville  Sinking  Fund 

I.  Comrs.  160  U.  S.  249,  42  L.  ed.  735,  18  Sup. 

get.  Rep.  358,  are  not  in  oonfiict  with  this 

•  result.  In  those  cases  the*  appropriation 
was  to  the  party  named  in  the  act,  and  a 
specific  sum  was  directed  to  be  paid  to  such 
party.  It  was  not  a  payment  to  him  in 
tmst  for  some  other  and  unidentified  mem- 
bers of  a  class  to  which  he  belonged,  but  it 
was  a  positive  and  absolute  direction  by 
Congress  to  pay  to  the  individual  named  in 
the  act  the  amount  stated  therein.  In  such 
cases  there  is  no  subject  for  identification 
of  the  members  of  any  class  and  no  occa- 
sion for  the  further  action  of  anyone  be- 
fore payment  is  to  be  made. 

In  the  case  at  bar,  it  is  clear  that  the 
party  named  in  the  appropriation  was  not 
23  a  C— 49. 
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entitled  to  the  money  absolutely  as  her  own. 
It  was  an  appropriati<m  to  her  for  the  bene- 
fit of  others,  herself  included,  and  those 
others  were  identified  only  as  a  olass,  and 
that  dass  was  intended  as  the  next  of  Idn 
of  the  firm  of  8.  Smith  A  Buehanan  as  it 
existed  in  1798. 

Having  obtained  payment  of  the  sum  ap- 
propriated by  Congress,  the  plaintiff  in 
error,  Esther  8.  Buchanan,  came  into  a  court 
of  equity  and  asked  to  have  the  fund  dis- 
tributed under  its  authori^.  She  stated  all 
the  facts,  and  while  claiming  the  right  to 
share  in  the  distribution  of  the  money  in 
her  character  as  one  of  the  next  of  kui  of 
William  B.  Buehanan,  yet  she  still  sub- 
mitted the  whole  question  as  to  the  proper 
distribution  to  the  court.  The  ooort  had 
jurisdiction  to  determine  as  to  the  real 
meaning  and  the  proper  oonstruction  of  the 
act  of  Congress,  and  the  hiffhest  court  of 
that  state,  upon  appeal  from  the  trial  courts 
has  held  in  substance  that  it  appears  that 
there  were  but  two  members  of  the  firm  in 
1798,  and  it  accordingly  decided  that  the 
intent  of  Congress  was  clearly  to  make  the 
gift  to  the  next  of  kin  of  the  members  of 
the  firm  in  1798,  whidi  would  result  in  giv- 
ing one  half  to  the  next  of  kin  of  8.  Smith 
and  the  other  one  half  to  the  next  of  kin  of 
James  A.  Buchanan,  among  whom  are  loond 
Esther  8.  Buchanan  and  her  brother,  Wil- 
son C.  Buchanan. 

We  me  no  error  in  the  decree  of  the  Mary' 
iand  Court  of  Appedle,  and  it  is,  for  ike 
reasons  stated,  affirmed. 


a^O  17.  S.  260) 
GEOBOE  H.  MIFFUK  et  al,  Appft^ 

V, 

R.  H.  WHITE  COMPANY. 

Oopyright—euf/Mencif  of  notiee^-entrf  In 
author's  name  of  jnior  pubUoation  kt 
eopyrighied  wMgasfine, 

▲ay  oopjrlflrht  protection  for  a  work  secured, 
under  the  act  of  February  8,  1881  (4  Stat,  at 
L.  436,  chap.  16),  by  entering  for  copyright 
In  the  name  of  the  pobllshers  the  Issoes  of  a 
magaslne  which  contain  Instalments  thereof. 
Is  lost  by  the  subsequent  publlcatloa  of  the 
work  In  book  form  with  no  other  notice  of 
copyright  than  that  of  an  entry  ta  the  au- 
thor's nama 

[Na  268.] 

Argued  Apfitt  30,  May  1,  1903.    Decided 
June  1,  1903. 

APPEAL  from  the  United  States  areoit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  Circuit  Court  for  the  District  of  Massa- 
chusetts dismissing  a  bill  in  equity  for  vio- 
lation of  a  copyright.    Affirmed, 

See  same  case  below,  60  a  C  A.  661,  112 
Fed.  1004. 

Statement  bv  Mr.  Justice  Brownt 
This  was  a  bill  in  equity  by  the  firm  «l 
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OCT.  Trbx, 


9  Houghton,  MifBin,  &  Co.,  aa  assignees  of  the 
?  late  Oliver  Wendell  Holmes,  against^ihe  R. 
H.  White  Company,  for  a  yiolation  of  the 
copyright  upon  the  Professor  at  the  Break- 
fast Table.  The  work  was  published  serially 
during  the  year  1859,  in  the  Atlantic  Month- 
ly Ms^pazine,  at  first  by  Phillips,  Sampson, 
i  Ca,  and  later  by  the  firm  of  Ticknor  &, 
Fidds.  The  first  ten  parts  were  published 
from  January  to  October,  1859,  by  Phillips, 
Sampson,  &  Co.  without  copyright  protec- 
tion. The  remaining  two  numbers  for  the 
months  of  November  and  December,  1859, 
were  entered  for  copyright  by  Ticknor  & 
Fields,  whose  copyright  purported  to  cover 
the  entire  magazine.  After  its  publication 
•eriiJly  had  been  completed,  Dr.  Holmes 
published  the  entire  work  in  one  volume, 
«>ntaininff  a  proper  notice  of  copyright. 

Upon  this  state  of  facts  the  circuit  court 
dismissed  the  bill  (107  Fed.  708),  and,  upon 
appeal  to  the  circuit  court  of  appeals,  that 
oourt  affirmed  the  decree.  50  C.  C.  A.  661, 
112  Fed.  1004. 

if  etsrs.  Samiiel  J.  Elder  and  Edmund 
A.  Whitman  for  appellants. 
if r.  Andrew  GUkooly  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

That  the  copyright  taken  out  by  the  au- 
thor after  the  serial  publication  of  his  work 
In  the  Atlantic  Monthly  did  not  prevent  the 
republication  of  so  much  of  such  serial  as 
had  appeared  in  the  magazine  prior  to  De- 
cember, 1859,  and  before  any  steps  taken  to 
obtain  a  copyright^  was  settled  by  this  court 
in  Holmea  v.  Hurat,  174  U.  8.  82,  43  L.  ed. 
004,  19  Sup.  Ct  Rep.  606,  wherein  we  held 
that  the  appearance  of  a  work  in  a  maga- 
■ine,  hy  consent  of  the  author,  was  such  a 

riblication  as  vitiated  the  copyright,  under 
4  of  the  copyright  act  of  1831.    4  Stat,  at 
L.  436,  chap.  16. 

The   question   presented  by  this  case  is 

whether  entering  for  copyright  the  last  two 

parts  of  the  Professor  at  the  Breakfast  Table 

in  the  December  number  of  1859  of  the  At- 

^  lantio  Monthly  by  Tidmor  &  Fields,  proprie- 

g  ton  of  the  magazine,  was  sufficient  to  save 

•  the  rights  of  the  author,  the  plaintiff^having 

purchased  such  rights  from  the  executor  of 

the  late  Dr.  Holmes. 

By  §  1  of  the  act  of  Februpary  3, 1831,  ''the 
author  or  authors  of  any  book  or  books  .  .  . 
not  printed  and  published,  .  .  .  and  the  ex- 
ecutors, administrators,  or  legal  iuaigns  of 
such  person  or  persons,  shall  have  the  sole 
right  and  liberty  of  printing/'  etc.  By  S  4, 
''no  person  shall  be  entitled  to  the  benefit  of 
this  act,  unless  he  shall,  before  puhUcaium, 
deposit  a  printed  copy  of  the  title  of  such 
book  ...  in  the  clerk's  office  of  the 
district  court  of  the  district  wherein  the  au- 
thor or  proprietor  shall  reside,"  when  the 
clerk  is  directed  to  make  a  record  of  the 
same,  in  a  form  prescribed,  wherein  is  stated 
the  date,  the  name  of  the  author  or  proprie- 
tor, etc;  and,  by  S  5,  the  person  entitled  to 


the  benefit  of  the  act  shall  give  informaiion 
of  his  copyright,  by  givina  ziotice  on  the  title 
page,  or  page  immediatelv  following,  in  a 
prescribed  form.  Construing  these  statutes 
tcj^ther,  it  would  seem  that  the  word  "pro- 
prietor," in  the  4th  section,  must  practiadly 
have  the  same  meaning  as  "legal  assigns,"  in 
the  1st  section,  and  was  desisted  to  give  to 
the  legaJ  assignee  of  any  author  or  authors 
the  right  to  take  out  the  copyright  in  his 
own  name. 

There  is  no  ervidence  in  this  case,  how- 
ever, that  Dr.  Holmes,  the  author  of  the 
Professor  at  the  Breakfast  Table,  ever  as- 
signed to  either  of  the  proprietors  of  the 
magazine   the  authority  to   copyright   hii 
wonc.    While  there  is  an  allesation  in  the 
bill,  upon  information  and  benef,  that  the 
work — ^the  first  ten  parts  of  which  were  pub- 
lished  by   Phillips,   Sampson,   &   Go. — ^was 
Srinted,  published,  and  sold  b^  said  Phillips, 
ampson,  &  Go.  "bv  and  with  the  consent 
and  authority  of  the  said  Oliver  Wendell 
Holmes,  and  in  accordance  with  an  affree- 
ment"  made  with  him  by  the  said  firm, 
whereby  he  granted  to  them  the  right  to 
print,  publish,  and  seU  his  work  in  the  said 
magnfino,  there  is  no  allegation  that  either 
PhSlips,  Sampson,  &  Co.  or  their  successors, 
Ticknor  A  Fields,  were  authorized  to  enter 
the  Professor  at  the  Breakfast  Table  for 
copyright,  eitlier  in  their  own  names,  or  in 
the  name  of  the  author;  nor  does  there  ap- 
pear to  be  any  connection  whatever  between 
the  copyright  taken  out  by  Ticknor  &  Fields  ^ 
and    that  subsequently   taken   out   by  Dr.S 
Holmes.  *The  entry  of  the  Atlantic  Monthly* 
by  Ticknor  &  Fields  was  evidently  not  in- 
tended for  the  protection  of  the  author  of 
each  article  therein  appearing,  but  for  their 
own  protection,  and  to  prevent  the  republi- 
cation of  the  December  number  of  the  Atlan- 
tic   Monthly.     While,   without  further  ex- 
planation,   it  might,   perhaps,   be   inferred 
that  the  author  of  a  book  who  places  it  in 
the    hands    of    publishers    for    publication, 
might  be  presumed  to  intend  to  authorize 
them  to  obtain  a  copyright  in  their  own 
names  (Pulte  v.  Derby,  5  McLean,  328,  Fed. 
Cas.  No.  11,465;  Belford,  0,  d  Co.  v.  Sorih- 
ner,  144  U.  S.  488,  504,  36  L.  ed.  514,  619, 
12  Sup.  Ct  Bep.  734),  it  is  apparent  that 
there  was  no  such  intention  in  this  case,  in- 
asmuch as,  almost  immediately  after  the  pub- 
lication of  the  December  niunber  of  the  mag- 
azine. Dr.  Holmes  himself  entered  the  book, 
imder  its  correct  title,  for  copyright.    That 
right  was  never  assigned  until  1895,  when  it 
was  turned  over  to  the  plaintifiTs  hy  the  ex- 
ecutor of  the  author.    Had  the  copyri^t 
been  entered  by  Ticknor  ft  Fields,  as  ag^tk 
of  Dr.  Holmes,  it  is  possible  it  might  have 
been  sustained,  but  there  is  nothing  to  indi- 
cate that  Ticknor  A  Fields  were  i^ing  for 
anyone  else  than  themselves;  and  then  ia 
nothing  to  show  that  Dr.  Holmes  ever  as- 
sented to  their  copyrighting  his  work.    It  is 
impossible  to  see  how  the  copyright  subse- 
quently obtained  by  Dr.  Holmes  can  derive 
any  additional  support  from  the  fact  that 
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Ticknor  &  Fields  chose  to  oopjriglit  the  final 
chapters  of  the  work  in  the  Atlantic  Month- 
ly, since  there  is  nothing  to  indiuEite  that  he 
cnrea  knew  that  any  such  proceedings  were 
contemplated,  much  less  that  he  auuiorixed 

lb* 

But,  even  assuming  that  it  was  done  by 
his  authority,  there  is  an  additional  Question 
whether  the  entry  of  a  book  called  the  "At- 
lantic Monthly  'MAgaziRe,**  in  the  name  of 
Ticknor  &  Fields,  is  equivalent  to  entering 
a  book  called  'The  Professor  at  the  Break- 
fast Table,"  by  Oliver  Wendell  Holmes.  The 
two  entries  were  in  the  following  form : 

1.  Entry  of  the  Atlantic  Monthly  for  the 
month  of  December,  1859 :  "Entered  accord- 
ing to  act  of  GongreBs  in  the  year  1859,  by 
Ticknor  &  Fields  in  the  clerk's  office  of  the 
district  court  of  the  district  of  Massachu- 
setts." 
^  2.  Entry  of  The  Professor  at  the  Break- 
vfast  Table:  "Entered  according  to  act  of 
•  Congress  in  the  year  1869,  by  Oliver  •Wen- 
dell Holmes,  in  the  clerk's  office  of  the  dis- 
trict court  of  the  district  of  Massachusetts." 
The  object  of  the  notice  being  to  warn  the 
public  against  the  republication  of  a  certain 
book  hv  a  certain  author  or  proprietor,  it  is 
difficult  to  see  how  a  person  reading  either 
of  these  notices  would  understand  that  they 
were  intended  for  the  protection  of  the  same 
work.  On  their  face  they  would  seem  to  be 
desisned  for  an  entirely  different  purpose. 
While,  owing  to  the  ffreat  reputation  of  the 
work  and  the  fame  of  its  author,  we  might 
infer  in  this  particular  case  that  no  pub- 
lisher was  actually  led  to  believe  that  the 
book  copyrighted  by  Dr.  Holmes  was  not  the 
same  work  which  had  appeared  in  the  At- 
lantic Monthly,  that  would  be  an  imsaie  cri- 
terion to  apply  to  a  work  of  less  celebrity. 
It  might  well  be  that  a  book  not  copyrighted, 
or  insufficiently  copyrighted,  by  the  author 
might  be  republished  by  another  in  total  ig- 
norance of  the  fact  that  it  had  preriously 
appeared  serially  in  a  copyrighted  magazine. 
It  is  incorrect  to  say  that  any  form  of  no- 
tice is  good  which  calls  attention  to  the  per- 
son of  whom  inquiry  can  be  made  and  in- 
formation obtained^  since,  the  right  being 
purely  statutory,  the  public  may  justly  de- 
mand that  the  person  claiming  a  monopoly 
of  publication  shall  pursue,  in  substance,  at 
least,  the  statutory  method  of  securing  it. 
Thompson  v.  Hubbard,  131  U.  8.  123,  33  L. 
ad.  76,  9  Sup.  Ct  Rep.  710.  In  determining 
whether  a  notice  of  copyright  is  misleading, 
we  are  not  bound  to  look  beyond  the  face  of 
the  notice,  and  inquire  whether,  under  the 
facts  of  the  particulair  case,  it  Is  reasonable 
to  suppose  an  intelligent  person  could  ac- 
tually have  been  misled. 

With  the  utmost  desire  to  give  a  construc- 
tion to  the  statute  most  liberal  to  the  author, 
we  find  it  impossible  to  say  that  the  entry  of 
a  book  under  one  title  by  the  publishers  can 
▼alidate  the  entry  of  another  book  of  a  dif- 
ferent title  by  another  person. 

The  decree  of  the  Court  of  Appeale  woe 
correct,  and  it  ta  therefore  affirmed. 
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A  copyright  of  a  book,  obtained  bj  an  author  la 
her  own  name.  Is  vitiated  for  failure  to  com- 
pl7  with  the  requirement  of  the  act  of  Feb- 
niary  S,  1881,  |  5  (4  Stat,  at  L.  486,  chap.  16), 
that  notice  of  copyright  be  Inserted  In  each 
cop7  of  the  work,  1^  Its  subsequent  publica- 
tion, with  her  consent,  In  a  magaslne  with 
no  other  notice  of  copyright  than  that  of  the 
entiy  of  the  magazine  in  the  name  of  its  pub- 
lishers. 

[No.  267.] 

Argued  ApHl  SO,   May  1,   1909.    Decided 
June  1, 190S. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Cir* 
cuit  to  review  a  decree  whidi  afiirmed  a  de- 
cree of  the  Circuit  Ooart  for  the  District  of 
Massachusetts  dismissing  a  bill  in  equity 
for  the  violation  of  a  copyright  Affirmed^ 
See  same  case  below,  60  C.  C.  A.  661,  112 
Fed.  1004. 

Statement  by  Mr.  Justice  Browns 

This  was  a  bill  in  equity  by  the  firm  of 
Hoiighton.  Mifflin,  &  Co.,  assignees  of  the  late 
Harriet  Beecher  Stowe,  against  the  firm  oi 
Houghton  ft  Button,  for  a  violation  of  th« 
copyright  of  the  Minister's  Wooing,  by  Mrs, 
Stowe. 

The  Minister's  Wooing  appeared  serially 
in  the  Atlantic  Monthly  auring  the  year 
1859.  The  contract  between  Mrs.  Stowe  and 
her  publishers,  Phillips,  Sampson,  &  Co.» 
after  reciting  that  Mrs.  Stowe  was  the  au- 
thor and  owned  the  copyright  of,  and  right 
to  publish,  the  book,  gave  to  Phillips,  Samp- 
son, &  Co.  "the  sole  and  exclusive  right  to 
publish  the  same  in  this  countrv."  After 
the  first  twenly-nine  chapters  had  appeared 
in  the  first  ten  numbers  of  the  Atlantic 
Monthly  for  the  year  1859,  the  author  pub- 
lished the  whole  work  in  book  form  on  Oc- 
tober 15,  1869,  and  took  proper  steps  to  se- 
cure the  copyriflfat,  notice  of  which  was  given 
in  the  name  of  Harriet  Beecher  Stowe.  At 
the  date  of  this  publication  the  last  thirteen 
chapters  had  not  been  elsewhere  published, 
but  subsequently  appeared  in  the  November 
and  l>ecember  numoers,  which  were  copy- 
righted by  Ticknor  &  Fields,  to  whom  the 
Atlantic  Monthly  had  been  sold,  and  in  ao^ 
cordance  with  an  arrangement  with  Mrs. 
Stowe,  by  which  the  contract  between  her 
and  Phillips,  Sampson,  &  Co.  was  assigned 
to  Ticknor  A  Fields.  « 

Ui>on  this  state  of  facts  the  dxcuit  conrf  • 
dismissed  the  bill,*and,  upon  appeal  to  the  7 
circuit  court  of  appeals,  that  court  affirmed 
the   decree.    Both  this   and  the  preceding 
case  were  covered  by  the  same  opimon. 

Messrs.  Samvel  J.  Eldev  and  Sdmimd 
A.  WlLitman  for  appellants. 

if r.  Andrew  Oilliooly  for  appellees. 
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Mr.  Justice  Brown  deiiT«red  tiie  opinion 
of  the  court: 

Ab  the  first  twenty-nine  chapters  of  the 
Minister's  Wooing  appeared  in  the  Atlantic 
Monthly  before  any  steros  whatever  were 
taken,  either  by  the  publishers  or  by  Mrs. 
Btowe,  to  obtain  a  copyrififht,  it  follows  that 
they,  at  leasts  became  public  property. 

Mrs.  Stowe's  copyright  of  the  last  thir- 
teen chapters  would  doubtless  have  been 
yalid  but  for  the  fact  that  they  subsequently 
appeared  in  the  November  and  Decemb^ 
numbers  of  the  Atlantic  Monthly  without 
notice  of  such  copyright.  As  we  have  al- 
ready held  that  the  copyright  of  the  Atlantic 
Monthly  by  Ticknor  &  Fields  did  not  operate 
as  notice  of  the  rights  of  the  author  to  any 
article  therein  appearing,  it  follows  from 
the  case  just  decided  that  the  appearance  of 
the  last  thirteen  chapters  in  the  Atlantic 
Monthly  vitiated  the  copyright  under  fi  5, 
which  provides  that  no  pNBrson  shall  be  enti- 
tled to  the  benefit  of  tha  act  unless  he  shall 
give  information  of  his  copyright  by  causing 
to  be  inserted  in  the  several  copies  of  each 
and  every  edition  published  durins  the  term 
secured  a  notice  of  such  copyright. 

It  is  exceedinglv  unfortunate  that,  with 
the  pains  taken  by  the  authors  of  these 
works  to  protect  themselves  against  republi- 
cation, they  should  have  failed  in  accom- 
plishing their  object;  but  the  right  being 
purely  statutory,  we  see  no  escape  from  the 
oondusion  that,  unless  the  substance  as  well 
as  the  form  of  the  statute  be  disregarded, 
the  right  has  been  lost  in  both  of  these 


The  decree  in  ihie  eaee  is  aleo  ofprv/yed. 


(190  U.  8.  868) 

JOHNSON  BLACKFEATHElt,  the  Princi- 
pal Chief  of  the  Shawnee  Tribe  of  Indians, 
etc,  Appt.9 

V, 

UNITED  STATES. 

'Jurisdietum  of  court  of  olaim^-~right9  of 
individwU  Shawnee  Indiana, 

Jurisdiction  over  the  claims  of  Indlvldnal  mem- 
bers of  the  Shawnee  tribe  of  Indiana  was  not 
Incloded  In  the  irnint  of  Jurisdiction  to  the 
court  of  claims  by  the  act  of  October  1,  1890 
(26  Stat,  at  L.  636,  chap.  1249).  to  hear  and 
determine  the  rights  of  the  Shawnee  Indians 
to  moneys,  landa  and  rights  which  may  be 
due  to  **the  said  Shawnees'*  under  the  treaty 
of  July  19.  1866  (14  Stat,  at  L.  US),  be- 
tween the  United  States  and  the  (Cherokee 
Nation,  and  under  articles  of  agreement  be- 
tween such  nation  and  the  Stiawnees.  Dela- 
wares.  and  Cherokee  f  reedmen,  and  to  moneys 
due  from  the  United  States  **to  said  tribes  In 
reimbursement  of  their  tribal  fund  for  money 
wrongfully  diverted  therefrom  ;**  nor  was  such 
Jurisdiction  conferred  by  the  act  of  July  6. 
1892  (27  SUt.  at  Lu  86.  chap.  161).  cnlarg- 
tang  the  scope  of  the  earlier  act  so  as  to  in- 
dnde  all  claims  of  **the  Shawnee  tribe  or 
band  .  .  .  arising  out  of  treaty  relations 
with  the  United  States,  rights  growing  out  of 
such  treaties,  and  from  contracts,  expressed 
er  implied,  under  such  treattea'* 
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Sufmitied  April  tS,  190S.    Decided  Jwie  1, 
190S. 

APPEAL  from  the  Court  of  Claims  to  r»- 
yiew  a  judgment  sustainiujg  a  demurrer 
to  a  petition  by  a  Shawnee  Indian  to  reoover 
a  sum  of  mon^  from  the  United  States.  Af^ 
firmed. 
See  same  case  below,  37  Ct  CI.  233. 

Statement  by  Mr.  Justioe  PeoUiamt 
The  petitioner  filed  his  amended  petition 
in  the  court  of  claims  in  August^  1892,  in 
which  he  asked  to  recover  from  the  United 
States  over  five  hundred  and  thirty  thou- 
and  dollars  on  the  grounds  therein  set  forth. 
There  was  a  demurrer  to  the  amended  peti- 
tion, by  the  United  States,  on  the  ground 
that  it  did  not  allege  facts  sufficient  to  ooa- 
stitute  a  cause  of  action.  The  demurrer 
was  sustained,  and  the  plaintiff  has  ap- 
pealed to  this  court. 

In  his  petition  the  petitioner  represents 
himself  as  a  Shawnee  Indian  by  blood  and 
descent,  a  member  and  the  principal  chief 
of  the  Shawnee  Tribe  or  Nation,  and  resid- 
ing in  the  Indian  territory.  He  states  that 
he  brings  suit  in  the  court  of  claims  as  such 
principal  chief  of  such  Shawnee  Tribe  or 
Nation  under  the  provisions  of  two  acts  id 
Congress,  the  first  of  which  is  entitled  "An 
Act  to  Refer  to  the  Court  of  Claims  Certain 
Claims  of  the  Shawnee  and  Delaware  In- 
dians and  the  Freedmen  of  the  Cherokee  Nap 
tion,  and  for  Other  Purposes,"  approved^ 
October  1,  1890  (26  Stat,  at  L.  636,  chapJS 
1249) ,  and  the  second  entitled  "An  Aet^Sup-* 
plementary  and  Amendatory  to  an  Act  Enti- 
tled <An  Act  to  Refer  to  the  Court  of  Claims 
Certain  Claims  of  the  Shawnee  and  Delaware 
Indians  and  the  Freedmen  of  the  Cherokea 
Nation,  and  for  Other  Purposes,'  Approved 
October  1,  1890,  Approved  July  6,  1892'' 
(27  Stat,  at  L.  86,  chap.  151).  These  acta 
are  set  out  in  the  margin.t 


tAct  of  1890  (26  Stat,  at  L.  686,  chap.  1249). 

Be  it  enacted  by  the  Benate  and  Houee  ef 
Representativee  of  the  United  Statea  of  Ameriee 
in  Congreee  aaeembled.  That  full  Jurisdiction  Is 
hereby  conferred  upon  the  court  of  claims,  sub- 
ject to  an  appeal  to  the  Supreme  Court  of  the 
United  States  as  In  other  cases,  to  hear  and  ds> 
termlne  what  are  the  just  rights  In  law  or  la 
equity  of  the  Shawnee  and  Delaware  Indiana^ 
who  are  settled  and  Incorporated  Into  the  Chef^ 
okee  Nation,  Indian  territory,  east  of  nlnety-slz 
degrees  west  longitude,  under  the  provisions  of 
article  fifteen  of  the  treaty  of  July  nineteenth, 
eighteen  hundred  and  slzty-slx,  made  by  and  be- 
tween the  United  States  and  the  Cherokee  Na- 
tion, and  articles  of  agreement  made  by  anJ 
between  the  Cherokee  Nation  and  the  Shawnee 
Indians,  June  seventh,  eighteen  hundred  and 
sixty-nine,  approved  by  the  President  June 
ninth,  eighteen  hundred  and  sixty-nine,  and  ar> 
tides  of  agreement  made  with  the  Delaware  In- 
dians April  eighth,  eighteen  hundred  and  ^xty- 
seven :  and  also  of  the  Cherokee  freedmen,  who 
are  settled  and  located  In  the  Cherokee  Nation, 
under  the  provisions  and  stipulations  of  article 
nine  of  the  aforesaid  treaty  of  eighteen  hundred 
and  sixty-six.  In  respect  to  the  subject-suttei 
herein  provided  for. 

Sec  2.  That  the  said  8hawnees»  Delawarea 


01902. 

•  *  The  peiiiioiiBr  asks  to  raoover  and  collect 
from  the  United  States  the  Beveral  amoonts 
of  money  thereaiter  set  out  at  length  in  pay- 
ment for  the  destruction,  loss,  forcible  tak- 
ing, carrying,  and  drivinff  away  of  live  stock, 
farm  products,  househola  goods,  money,  and 
other  personal  property  ol  divers  descrip- 
tions and  kinds  belonging  to,  owned,  and  pos- 
sessed bjr,  and  the  i>roperty  of,  the  said  Shaw- 
nee Indians,  by  white  and  United  StaXes  citi- 
zens and  soldiers,  in  the  state  of  Kansas  and 
the  Indian  territoxy,  at  divers  times  and 
places  in  the  year  1861,  and  all  the  time  up 
to  and  including  the  vear  1866.  Beferenee 
is  then  made  to  a  schedule  which  is  made 
part  of  the  petition,  and  in  which  appear  the 
names  of  between  three  and  four  hundred  In- 
dians, and  the  schedule  gives  their  individual 
claims,  varying  in  amounts  from  as  high  as 
$7,000  down  to  $75,  and  aggregating  $530,- 
045.14. 

It  is  contended  that  the  claims  arise  out  of 
treaty  relations  with  the  United  States  ( men- 


BLACEPEATHEB  ▼.  UNITED  STATES. 


775, 


tioned  in  tiie  foregoing  acts  of  ^Oongress),? 
particularly  articles  11  and  14  of  the  treaty 
of  May  10,  1854  (10  Stat  at  L.  1053,  1057), 
between  the  United  States  and  the  Indians, 
and  also  out  of  f  9  2154  and  2155  of  the  Re- 
vised Statutes  of  the  United  States.  The 
articles  of  the  treaty  are  as  follows: 

''Article  11.  It  being  represented  that  many 
of  the  Shawnees  have  sustained  damage  in 
the  loss  and  destruction  of  liieir  crops,  stock, 
and  other  property,  and  otherwise;,  by  rea- 
son of  the  great  csniffration  which  has  for 
several  years  passed  Uurou^  their  country, 
ajid  of  other  causes,  in  violation,  as  they  al- 
lege, of  guarantees  made  for  their  protection 
by  Uie  United  States^  it  is  agreed  that  there 
shall  be  paid  in  consideration  thereof,  to  the 
Shawnees,  the  sum  of  twenty-seven  thousand 
dollars,  which  shall  be  taken  and  considered 
in  full  satisfaction,  not  only  of  such  claim, 
but  of  all  others  of  what  kind  soever,  and  in 
release  of  all  demands  and  stipulaticms  aris- 
ing under  former  treaties,  with  the  exception 


and  freedmen  shall  have  a  rlarht,  either  sep- 
aratelj  or  Jointly,  to  begin  and  prosecute  a  suit 
or  salts  against  the  Cherokee  Nation  and  the 
United  States  government  to  recover  from  the 
Cherokee  Nation  all  moneys  due,  either  In  law 
or  equity,  and  unpaid  to  the  said  Shawnees, 
Delawares,  or  freedmen,  which  the  Cherokee 
Nation  hare  before  paid  out,  or  may  hereafter 
psy,  per  oapita,  in  the  Cherokee  Nation,  and 
which  was,  or  may  be,  refused  or  neglected  to 
be  paid  to  the  said  Shawnees,  Delawares,  or 
freedmen  by  the  Cherokee  Nation  oat  of  any 
moneys  or  fonds  which  have  or  may  be  paid 
Into  the  treasury  of,  or  in  any  way  have  come, 
or  may  come.  Into  the  possession  of,  the  Chero- 
kee Nation,  Indian  territory,  derived  from  the 
"sale,  leasing,  or  rent  for  grazing  purposes  on 
Cherokee  lands  west  of  nlnety-sIx  degrees  west 
longitude,  and  which  have  been,  or  may  be,  ap- 
propriated and  directed  to  be  paid  oat  per  capita 
by  the  acts  passed  by  the  Cherokee  Cooncil,  and 
for  all  moneys,  lands,  and  rights  which  shall 
appear  to  be  due  to  the  said  Shawnees,  Dela- 
wares, or  freedmen  under  the  proTlslons  of  the 
aforesaid  articles  of  treaty  and  articles  of 
agreement. 

See.  8.  That  the  said  suit  or  salts 
may  be  brought  in  the  name  of  the  prin- 
cipal chief  or  chiefs  of  the  said  Shaw- 
nee and  Delaware  Indians,  and  for  the 
freedmen,  and  hi  their  behalf  and  for  their 
ose  In  the  name  of  some  persons  as  their  tmstee, 
to  be  selected  by  them  with  the  approval  of  the 
Secretary  of  the  Interior.  And  the  exercise  of 
such  JarlsdIetlon  shall  not  be  barred  by  any 
lapse  of  time  heretofore,  nor  shall  the  rights  of 
such  Indians  be  impaired  by  any  acts  passed 
and  approved  by  the  Cherokee  National  Council. 
Suits  may  be  instituted  within  twelve  months 
after  the  passage  of  this  act,  and  the  law  and 
practice  and  rales  of  procedure  in  such  courts 
shall  be  the  practice  and  law  in  these  cases: 
and  copies  of  the  petitions  filed  In  the  cnse  at 
the  commencement  of  the  salt  shall  be  served 
upon  the  Attorney  General  of  the  United  States, 
and  on  the  principal  chief  of  the  Cherokee  Na- 
tion, by  the  manihal  of  the  district  court  for 
the  Indian  territory ;  and  that  the  costs  of  the 
said  salts  shall  be  apportioned  between  the 
United  States  and  the  other  parties  to  such 
salts  as  to  said  coort,  law  and  equity  shall  re- 
quire. The  Attorney  General  shall  designate 
and  appoint  from  the  Department  of  Jastlce  a 
person  who  is  competent  to  defend  the  said 
Cherokee  Nation  and  the  United  States.    And 


the  said  Shawnees,  Delawares,  and  freedmen 
may  be  represented  by  attorneys  and  coonseL 
And  the  coort  is  heieby  sathortzed  to  decree 
the  amount  of  compensation  of  such  attorneys, 
and  counsel  fees,  not  to  exceed  ten  per  centum 
of  the  amount  recorered,  snd  order  the  same  to 
be  paid  to  the  attorneys  and  counsel  of  the 
said  Shawnees,  Delawares;  and  freedmen;  and 
all  judgments  for  any  sum  or  euins  of  moneys 
which  may  be  ordered  or  decreed  by  each  court 
in  favor  of  the  Shawnees,  Delawares.  or  freed- 
men, sad  against  the  Cherokee  Nation,  shall  be 
enforced  by  the  said  court  or  courts  against  the 
said  Cherokee  Nation  by  execution,  mnndsmns^ 
or  in  any  other  way  which  the  said  court  may 
see  fit 

Sec  4.  That  the  said  Shawnee  Indt.ins  ars 
hereby  anthorlsed  and  empowered  to  bring  and 
begin  a  suit  in  law  or  equity  against  the  United 
States  government  In  the  court  of  dalms,  to 
recoTer  and  collect  from  the  United  States  gov- 
ernment any  amount  of  money  that  in  law  or 
equity  is  due  from  the  United  States  to  said 
tribes  hn  reimbursement  of  their  tribal  fond  for 
money  wrongfully  diverted  therefrom.  The 
right  to  appeal,  jurisdiction  of  the  court, 
process,  procedure,  and  proceedings  In  the  suit 
here  provided  for  shall  be  as  provided  for  In 
sectlooB  one,  two,  snd  three  of  this  act. 

Act  of  1802  (27  Stat  at  L.  86,  chap.  151). 

Be  it  enacted  bp  the  Senate  and  Houee  of 
Repreeentativee  of  the  VmUed  States  of  America 
in  Oongreee  aeeembled.  That  the  Shawnee  tribe 
or  band  of  Indians,  whose  claims  and  demands 
against  the  Cherokee  Nation  and  the  United 
States  were  referred  to  the  United  States  court 
of  claims  for  adjudication  under  the  act  of 
Congress  passed  and  approved  October  first, 
eighteen  hundred  and  ninety,  entitled  '*An  Act 
to  Refer  to  the  Court  of  Claims  Certain  Claims 
of  the  Shawnee  and  Delaware  Indians  and  the 
Freedmen  of  the  Cherokee  Nation,  and  for  Other 
Purposes,**  shall  present  to  the  said  court  all 
their  claims  against  the  United  States  and  the 
Cherokee  Nation,  or  against  either  or  both  of 
them,  of  every  description  whatsoever,  arising 
out  of  treaty  relations  with  the  United  States, 
rights  growing  out  of  such  treaties,  and  from 
contracts,  expressed  or  Implied,  under  such 
treaties,  made  and  entered  into  by  and  between 
the  said  Shawnees  and  Cherokees,  and  between 
them,  or  either  of  them,  and  the  United  States. 
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m  of  the  perpetual  annuities,   amounting  to 
g  three  thousand  dollars,  hereinbefore  named 

•  and  whidi*are  set  apart  and  appropriated  in 
the  third  article  hereof.  All  Bliawnees  who 
have  sustained  damage  by  the  emigration  of 
citizens  of  the  United  States,  or  by  other 
aets  of  such  citizens,  shall,  within  six  months 
after  the  ratification  of  this  treaty,  file  their 
claims  for  such  damages  with  the  Shawnee 
agent,  to  be  submitted  by  him  to  the  Shaw- 
nee ooundl,  for  their  action  and  decision,  and 
the  amount  in  each  case  approved  shall  be 
paid  by  said  agent:  Provided,  The  whole 
amount  of  claims  thus  approved  shall  not  ex- 
ceed the  said  sum  stipulated  for  in  this  arti- 
cle. And  provided,  That  if  such  amount 
shall  exceed  that  sum,  then  a  reduction  shall 
be  made  pro  rata  from  each  claim  until  the 
aggregate  is  lowered  to  that  amount.  If  less 
than  that  amount  be  adjudged  to  be  due,  the 
residue,  it  is  agreed,  shall  be  appropriated 
as  the  council  shall  direct." 

"Article  14.  The  Shawnees  acknowledge 
their  dependence  on  the  gjovemment  of  the 
United  States,  and  invoke  its  protection  and 
care.  They  will  abstain  from  the  commis^ 
■ion  of  depredations  and  comply,  as  far  as 
they  are  able,  with  the  laws  in  such  cases 
made  and  provided,  as  thev  will  expect  to  be 
protected  and  to  have  their  rights  vindi- 
cated." 

Section  2164  of  the  Revised  Statutes,  which 
U  part  of  the  act  of  June  30,  1834  (4  Stat 
at  L.  731,  chap.  161),  reads  as  follows: 

''Sec.  2154.  Whenever,  in  the  commission, 
by  a  white  person,  of  any  crime,  offense,  or 
misdemeanor,  within  the  Indian  country,  the 
property  of  any  friendly  Indian  is  taken,  in- 
jured, or  destroyed,  and  a  conviction  is  had 
for  such  crime,  offense,  or  misdemeanor,  the 
person  so  convicted  shall  be  sentenced  to  x>ay 
audi  friendly  Indian  to  whom  the  property 
may  belong,  or  whose  person  may  be  injured, 
a  sum  equal  to  twice  the  just  value  of  the 
property  so  taken,  injured,  or  destroyed." 

Section  2155  of  the  Revised  Statutes,  whidi 
Is  also  part  of  the  act  of  June  30,  1834  (4 
Stat,  at  L.  731,  chap.  161),  reads  ajs  follows: 

"Sec.  2155.  If  such  offender  shall  be  un- 
able to  pay  a  sum  at  least  equal  to  the  just 
value  or  amount,  whatever  such  payment 
•hall  fall  short  of  the  same  shall  be  paid  out 
of  the  Treasury  of  the  United  States.  If 
such  offender  cannot  be  apprehended  and 
p  brought  to  trial,  the  amount  of  such  prop- 
2  ^rty  shall  be  paid  out  of  the  Treasury.    But 

•  no  Indian  shall  be  entitled  to  any^payment 
out  of  the  Treasury  of  the  United  States  for 
any  such  property  if  he,  or  any  of  the  nation 
to  which  he  belongs,  have  sought  private  re- 
venge, or  have  attempted  to  obtain  satisfao- 
tion  by  any  force  or  violence." 

It  is  also  stated  that,  at  the  time  the  prop- 
erty was  taken,  the  Indians  were  in  amity 
with,  and  had  always  been  loyal  to,  the 
United  States.  Judgment  was  asked  in  favor 
of  the  Indians  mentioned  for  the  respective 
rams  set  opposite  their  names,  and  that  10 

Kr  centum  of  the  amount  might  be  allowed 
e  attorneys  for  their  services. 


Menr:  JoHm  O.  Obaaey  and  Alplioaao 
Hart  for  appellant. 

Aeeietani  Attorney  General  Pradt  and 
Mr,  WilUam  K.  Bntton  for  appellee. 

Mr.  Justice  Peekliaiii,  after  making  the 
forcing  statement  of  facts,  delivered  tha 
opinion  of  the  court: 

The  duty  of  this  court  is  simply  to  con- 
strue the  acts  of  Congress  of  1890  and  1892. 
The  court  of  claims  has  no  jurisdiction  of 
the  subject-matter  of  this  petition,  unless  it 
is  conferred  by  one  or  the  other  of  the  above 
acts.  The  moral  obligations  of  the  govern- 
ment toward  the  Indians,  whatever  they  may 
be,  are  for  Congress  alone  to  recognize,  and 
the  courts  can  exercise  only  such  jurisdiction 
over  the  subject  as  Congress  may  confer  upon 
them. 

Upon  examination  of  the  act  of  1890,  it 
appears  that  jurisdiction  is  conferred  upon 
the  court  of  claims  to  hear  and  determine 
what  are  the  just  rights  in  law  or  in  equity 
of  the  Shawnee  and  Delaware  Indians,  wlio 
are  settled  and  incorporated  into  the  Chero- 
kee Nation,  under  the  provisions  of  artide 
16  of  the  treaty  of  1866  (14  Stat,  at  L.  110) 
between  the  United  States  and  the  Cherokee 
Nation,  and  also  under  articles  of  agree- 
ment between  the  Cherokee  Nation  and 
the  Shawnee  Indians,  made  June  7,  1869, 
and  articles  of  agreement  made  with  the  ]>d- 
aware  Indians,  April  8,  1867,  and  also  of  the 
Cherokee  freedmen  settled,  etc.,  under  provi-^ 
sions  of  article  9  of  the  treaty  of  1866.  Jj 

*  The  language  of  the  1st  section,  in  our  • 
opinion,  confers  jurisdiction  upon  tJbe  court 
of  claims  to  hear  and  determine  the  ri^ts 
in  law  or  equity  of  the  tribes  of  the  S^w- 
nee  or  Delaware  Indians,  arising  out  of  the 
subject-matter  provided  for  in  the  subsequent 
parts  of  the  act,  and  there  is  no  grant  of 
jurisdiction  to  hear  or  determine  the  rights 
of  individual  members  of  those  tribes.  It  is 
true  the  statute  speaks  of  the  Shawnee  and 
Delaware  Indians,  but  the  words  "Shawnee 
and  Delaware  Indians"  meajn  the  tribes,  and 
not  individual  members  of  those  tribes  of 
Indians.  The  rights  must  be  thoee  which 
arise  out  of  the  subject-matter  which  is  re- 
ferred to  in  SS  2,  3,  and  4  of  the  act.  This 
is  stated  in  terms  in  the  1st  section.  The 
subsequent  sections  of  the  act  show,  as  we 
think,  that  Indian  tribes,  and  not  individual 
members  thereof,  are  intended.  And  no  ju- 
risdiction is  minted  to  hear  claims  such  as 
are  included  in  this  case,  whether  they  are 
made  by  tribes  or  by  individual  members  of 
a  tribe. 

The  2d  section  permits  a  suit  against  the 
Cherokee  Nation  and  the  United  States  eov- 
emment  to  recover  from  the  Cherokee  Na- 
tion moneys  due  and  unpaid  to  the  Shaw* 
nees,  etc,  which  the  Cherokee  Nation  haTS 
before  paid  out,  or  may  hereafter  pay  per 
capita  in  the  Cherokee  Nation,  and  which  thft 
Cherokee  Nation  had  refused  or  n^lected  to 
pay  to  the  other  Indians.  The  smts  are  in 
reality  against  the  Cherokee  Nation,  and  tha 
recovery  is  from  that  nation.  The  separata 
or  joint  suit  mentioned  in  this  section  is  a 
separate  or  joint  suit  of  the  tribes  and  of  th« 
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freedmen,  and  not  of  the  individual  members 
thereof.  In  either  event,  it  does  not  include 
raeh  a  eeise  as  this. 

.  Section  3  permits  the  bringing  of  "the  said 
suit  or  suits"  in  the  name  of  the  principal 
chief  or  chiefs  of  the  said  Shawnee  and  Dela- 
ware Indians,  and  for  the  freedmen,  in  their 
behalf  and  for  their  use,  in  the  name  of  some 
person  as  their  trustee,  to  be  selected  by  them 
with  the  approval  of  the  Secretaxy  of  the  In- 
terior, llie  exercise  of  this  jurisdiction  is 
not  to  be  barred  by  any  lapse  of  time  hereto- 
fore, nor  are  the  rights  of  the  Indians  to  be 
impaired  by  any  acts  passed  and  approved 
tt  b^  the  Cherokee  National  Council.  The  right 
^  given  by  the  3d  section  is  to  commence  a 

•  suit  or  suits  which  had  already*been  spoken 
of  in  the  2d  section  of  the  act.  The  2(1 
section  gave  no  right  to  commence  this  suit, 
as  we  luLve  seen.  Neither  section  includes 
the  rights  of  individual  Indians. 

A  perusal  of  §  4  shows  that  the  right  to 
bring  a  suit  against  the  United  States,  there- 
in provided  for,  was  limited  to  the  purpose 
of  coUecUng  from  the  United  States  govern- 
ment any  amount  of  mone^  that  in  law  or 
equily  may  be  due  from  the  United  States 
"to  said  tribes  in  reimbursement  of  their 
tribal  fond  for  money  wrongfully  diverted 
therefrom.''  We  think  thajt  individual  In- 
dians had  no  right  to  commence  such  an 
action  as  this  uAer  the  act  of  1890,  even 
though  it  be  assmned  that  the  tribe  had  such 
right  under  that  act  for  the  recovery  of  the 
value  of  property  taken  from  the  tribe. 
Such  a  suit  as  the  one  before  us  is  plainly 
not  included  in  the  grant  of  jurisdiction  in 
this  section. 

By  the  act  of  1892,  it  is  provided  that  '^he 
Shawnee  tribe  or  beind  of  Indians,  whose 
claims  and  demands  against  the  Cherokee 
Nation  and  the  United  States  were  referred 
to  the  United  States  oourt  of  claims  for  ad- 
judication**  (under  the  act  of  1890),  "shail 
present  to  the  said  court  all  their  claims 
against  the  United  States  and  the  Cherokee 
Nation,"  etc. 

The  result  is  that  this  act  does  not  grant 
Jurisdiction  to  the  court  of  claims  to  hear 
and  decide  the  questions  arising  under  this 
petition.  The  grant  of  juriscuction  is  to 
near  and  determine  all  the  claims  of  the 
Shawnee  tribe  or  band  of  Indians. 

The  claims  are  those  of  a  tribe  or  band, 
and  not  those  of  the  individual  members  of 
the  Shawnee  tribe  or  band.  The  reference 
in  the  act  of  1892  shows  that  Congress  as- 
sumed that,  whatever  their  nature,  it  was 
the  claims  of  the  Shawnee  tribe  or  band  that 
had  been  referred  to  the  court  of  claims  for 
adjudication  by  the  act  of  1890,  and  not 
claims  of  the  individual  members  thereof. 
The  act  of  1892  enlarges  the  scope  of  the  act 
of  1890  so  as  to  include  all  claims  of  the 
tribe  or  band,  instead  of  claims  of  the  nature 

?'rovided  for  in  §§  2,  3,  and  4  of  the  act  of 
890,  but  the  claims  must  be  claims  of  a 
band,  and  not  of  an  individual. 
«      These  acts  have  been  before  this  oourt  on  a 
^  previous  occasion. 

♦  •In  United  States  v.  Blackfeather,  155  U. 
8.  180,  194,  39  L.  ed    114,  119,  15  Sup.  Ct 


Rep.  64,  70,  Mr.  Justice  Brown,  speaking  for 
the  oourt,  said: 

"While  there  may  be  a  moral  obligation  on 
the  part  of  the  government  to  reimburse  the 
money  embezzled  by  the  Indian  superintend* 
ent,  and,  in  fact,  an  appropriation  appears 
to  have  been  made  for  that  purpose  (Act  of 
July  7,  1884,  chap.  334,  23  Stat,  at  L.  236, 
247 ) ,  it  is  by  no  means  clear  that,  under  the 
acts  of  1890  and  1892,  the  Shawnees  weie 
authorized  to  recover  and  collect  from  the 
government  anr  other  mon^s  than  those 
which  they  dauned  in  their  tribal  relation 
or  capacity.  The  money  in  question  is  not 
due  the  tnbe  as  such,  but  to  certain  individ- 
ual c«phans,  who  claim  to  have  been  de- 
frauded. But  whether  this  be  so  or  not, 
there  is  nothing  in  the  record  to  indicate 
how  much  of  this  money  was  embezzled  by 
the  ffuardians  created  by  the  Indian  council, 
and  how  much  by  the  Indian  superintmdent, 
so  that  there  is  in  reality  no  basis  for  a  de- 
cree in  their  favor." 

While  the  question  in  issue  here  was,  as 
is  seen,  not  decided  in  the  above  case,  yet  the 
expression  contained  in  the  opinion  shows 
the  oourt  was  not  prepared  to  nold  that  the 
acts  embraced  claims  of  individual  Indians. 

As  these  statutes  extend  the  jurisdiction  of 
the  court  of  claims  and  permit  the  govern- 
ment to  be  sued  for  causes  of  action  therein 
referred  to,  the  grant  of  lurisdiction  must 
be  shown  clearly  to  correr  the  case  before  us, 
and  if  it  do  not,  it  will  not  be  implied. 
Statutes  of  this  nature  extending  the  right 
to  sue  the  government  will  generally  be 
strictly  construed.  We  concur  with  the  fol- 
lowing remarks  of  Judjze  Weldon,  contained 
in  the  opinion  delivered  by  him  in  this  case 
in  the  couri^  of  claims : 

''The  act  of  1892  seems  to  have  been  en- 
acted for  the  purpose  of  enlarging  the  scope 
of  the  right  given  under  the  act  of  1890. 
But  is  it  sufficiently  broad  to  embrace  the 
individual  right  of  each  Indian  who  ma^ 
have  suffered  a  d^>iedation  at  the  hands  of 
the  persons  alleged? 

"The  statute  [1890]  is  entitled  'An  Act  to 
Refer  to  the  Court  of  Claims  Certain  Claims 
of  the  Shawnee  and  Delaware  Indians  and 
the  Freedmen  of  the  Cherokee  Nation,  and|. 
for  Other  Purposes,'  and  provides,  in  >ub*g 
stance,  that  they  shall  present  to  the* said* 
court  ail  their  claims  against  the  United 
States  and  the  Cherokee  Nation,  or  a^nst 
either  or  both  of  them,  of  any  description 
whatsoever,  arising  out  of  treaty  relations 
with  the  United  Sates,  rights  growing  out 
of  such  treaties,  and  from  contracts,  ex- 
pressed or  implied,  under  such  treaties,  made 
and  entered  into  by  and  between  the  said 
Shawnees  and  Cherokees,  and  between  them, 
or  either  of  them,  and  the  United  States. 

*'The  right  to  sue,  by  the  phraseology  of 
this  statute,  is  in  the  assertion  of  rights 
growing  out  of  treaties,  and  for  contracts, 
expressed  or  implied,  under  treaties  made 
and  entered  into  by  and  between  the  said 
Shawnees,  Cherokees,  and  the  United  States. 
Can  it  be  said  that  there  has  been  a  trea^, 
a  contract,  expressed  or  implied,  between  th« 
United  States  and  the  individual  Indians^ 


776 


23  SUPREME  COUKT  REPORTEH. 


Oct.  Tsbm, 


who,  through  the  medinm  of  the  principal 
chief,  are  now  prosecuting  these  claims? 

"The  attention  of  the  court  is  called  to  the 
14th  article  [of  the  treaty  of  1854],  which 
prorides  that  'the  Shawnees  acknowledge 
their  d&peDdeDoe  on  the  jB^oveminent  of  the 
United  States,  and  invoke  its  protection  and 
care.  Th^  will  abstain  from  the  commis- 
sion of  depredations  and  comply,  as  far  as 
they  are  able;,  with  the  laws  in  such  cases 
made  and  jnroTided,  as  th^  will  expect  to  be 
protected  and  to  have  their  rights  vindi- 
cated.' Does  this  phraseology  establish  con- 
tractual or  treaty  relations,  having  the  ef- 
fect of  contracts,  with  eadi  individual  In- 
dian composing  the  Shawnee  tribe?  Or, 
rather,  is  it  not  a  general  clause,  limited  in 
its  effect  to  the  pames  to  the  treaty,  to  wit, 
the  United  Stat^  on  one  side  end  the  Shaw- 
nee tribe  upon  the  other? 

•The  plaintiff,  by  the  allej;ations  of  the 
petition,  has  asseited  an  individual  obliga- 
tion existing  between  the  United  States  and 
each  of  the  claimants,  and,  in  order  to  re- 
cover, it  must  appear  that  such  a  relation 
exists. 

'The  United  States,  as  the  guardian  of  the 
Indians,  deal  witii  the  nation,  tribe,  or  band, 
and  have  never,  so  far  as  is  known  to  the 
courts  entered  into  contracts,  either  ex- 
pressed or  implied,  compacts,  or  treaties 
with  individual  Indians  so  as  to  embxuce 
within  the  purview  of  sad&  contract  or  un- 
QDdertaking  the  personal  rights  of  individual 
eg  Indians. 

*  *"The  acts  of  Congress  referred  to  by  the 
allegations  of  the  petition  and  the  argument 
cf  counsel  for  the  clajmant  are  not  appHcar 
ble  to  the  claim  made  by  this  petition.  The 
condition  upon  which  remuneration  to  the 
Indian  is  to  be  made  under  S  2154,  Revised 
Statutes,  is  not  shown  to  exist  in  this  case. 
And  so  it  may  be  said  of  {  2155  of  Revised 
Statutes,  that  the  condition  upon  which  the 
Indian  is  entitled  to  remuneration  out  of  the 
Treasury  is  not  shown  to  exist  in  the  claims 
made  in  this  proceeding. 

"T^e  act  of  1892  specifies  that  the  Shaw- 
nee tribe  or  band  of  Indians,  whose  claims 
and  demands  against  the  Cherokee  Nation 
and  the  United  States  were  referred  to  the 
United  States  court  of  claims  for  adjudicar 
tion  under  the  act  of  Congress  passed  and 
approved  October  1,  1890,  shall  present  to 
•aid  court  all  their  claims  against  the  United 
States.  The  claims  referred  to  this  coiert 
under  the  act  of  1890  were  the  claims  of  the 
Shawnee  tribe  or  band  of  Indians,  and  not 
the  personal  claims  of  the  individual  Indians 
belonging  to  said  tribe  or  band  of  Shawnees. 

'The  evident  object  of  the  act  of  1892  was 
to  enlarge  the  jurisdiction  of  this  court  with 
reference  to  the  same  class  of  claims  as  were 
cognizable  under  the  act  of  1890,  to  wit,  the 
claims  of  the  Shawnee  tribe  or  band  of  In- 
dians.'' 

We  think  it  clear  that  no  jurisdiction  over 
this  case  is  granted  by  the  language  of  the 
sections  of  Uie  Revised  Statutes  above  re- 
ferred to. 

We  see  nothing  in  the  act,  approved  May 
0,  1860  (12  Stat  at  L.  15,  chap.  40),  appro- 


priating moneys  for  the  paymoit  of  "claims 
of  certain  members  of  the  Shawnee  tribe  of 
Indians,"  which  affects  the  conclusion  we 
have  reached  that  the  acts  of  1890  and  1892 
refer  to  tribes,  and  not  individuals.  The 
act  of  1860  appropriates,  in  terms,  money 
to  pay  claims  of  certain  members  of  the 
tribe.  It  is  apparent  that  when  Congress 
intends  to  include  individuals  as  distinct 
from  tribes,  it  does  not  speak  of  them  as 
Shawnee  Indians,  but  as  "certain  members" 
of  the  Shawnee  tribe. 

Congress  may,  of  course,  at  its  pleasure,  g 
still  confer  jurisdiction  upon  the  court  ofS 
claims  in  such  terms  as  shall,  withot4>*doubt»* 
cover  claims  of  the  nature  set  forth  in  this 
record.     In  our  judgment  it  has  not  dona 
so  as  yet.     The  judgment  of  the  Oimrt  of 
Olaitne  mu$t  he  afflrtned. 


(190  u.  a  t6) 
W.  C.  O'NEAL,  Plff.  im  *r« 

UNITED  STATES. 

Error  to  dietriot  court — when  iuriedieti4m  In 


A  Judgment  of  the  district  coart  of  the  United 
States  Imposing  Imprisonment  for  contempt 
cannot  be  reviewed  In  the  Sapreme  Court  of 
the  United  States  on  writ  of  enor  to  tXiat 
court,  on  the  theory  that  the  case  Is  one  "in 
which  the  Jurisdiction  of  the  court  Is  In 
Issue*'  within  the  meaning  of  the  act  of  March 
8,  1891.  i  6  (26  Stat  at  L.  ttl,  chap.  617,  U. 
S.  Comp.  Stat  1001,  p.  640),  when  Jurisdic- 
tion over  the  person  and  subject-matter  wss 
not  challenged,  and  the  question  asserted  In 
the  certlflcate  of  the  lower  court  was  whether 
It  had  Jurisdiction  to  ti7  and  punish  the  de- 
fendant for  contempt  open  the  facts  and  for 
the  causes  stated. 

[Na  634.] 

Submitted  May  4,  190S.     Decided  Jume  t, 

190S. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Florida  to  review  a  jud^ent  ot  imprison- 
ment in  contempt  proceedings  for  an  assault 
on  a  trustee  in  bankruptcy.     Diemieeed  for 
want  of  jurisdiction. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  A.  Blount  for  plaintiff  in  error. 
Mr.  Benjamin  O.  Tnnison  for  defendant 


Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  prooeeding  in  the  district  court 
of  the  United  States  for  the  southern  districts* 
of  Florida,  commenoed  by  the* filing  of  an? 
afHdavit   of  6reenhut»  a   trustee  in  bank- 
ruptcy, charging  W.  C.  O'Neal  with  contempt 
of  court  in  committing  an  assault  upon  him. 

A   rule  to   show  cause  was  entered   and 
nerved  on  O'Neal,  to  which  he  filed  a  demur- 
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T&r,  OMiffiiiiig  as  grounds  that  the  affidavit 
did  not  show  that  respondent  had  committed 
any  offense  of  which  the  court  had  jinrisdic- 
tlon,  or  h&d  done  any  act  pumshable  by  the 
courk  as  a  contempt  thereof,  or  had  com- 
mitted any  act  of  contempt  against  the  court. 
The  demurrer  was  oyemiled  and  O'Neai 
answered.  Hearing  was  had  on  the  rule  and 
answer,  and  evidence  introduced  on  both 
sides,  and  the  court  found  respondent  guilty 
of  the  acts  and  things  set  forth  in  the  affi- 
davit»  and  that  they  constituted  a  contempt 
of  court,  and  thereupon  sentenced  O^eal  to 
imprisonment  in  the  county  jail  at  Pensa- 
oola,  Florida^  for  the  term  of  sixly  days. 

The  district  court  certified  the  question  of 
its  jurisdiction  for  decision,  and  a  writ  of 
error  directly  from  this  court  was  allowed 
on  the  assumption  that  the  case  came  within 
the  first  of  the  six  classes  of  cases  enumer- 
ated in  5  5  of  the  judiciary  act  of  March  3, 
1891.  That  class  embraces  cases  "in  which 
the  jurisdiction  of  the  court  is  in  issue," 
that  is,  where  the  power  of  the  circuit  and 
district  courts  of  the  United  States  to  hear 
and  determine  is  denied.  Bmith  v.  McKay, 
161  U.  S.  365,  40  L.  ed.  731,  16  Sup.  Ct  Rep. 
490;  Vance  v.  W.  A.  Vanderoook  Co.  170 
U.  S.  468,  472,  42  L.  ed.  1111,  1112,  18  Sup. 
Ct  Rep.  646;  Mearioan  O.  R,  Co,  v.  Eokman., 
187  U.  S.  432,  ante,  212,  23  Sup.  Ct.  Rep.  212. 
But  the  question  here  is  asserted  in  the 
certificate  to  be  whether  the  district  court 
had  "jurisdiction  to  try  and  punish  the  said 
defendant  for  contempt  thereof,  upon  the 
facts  and  for  the  causes  stated  in  said  rule 
and  affidavit.'' 

Jurisdiction  over  the  person  and  jurisdic- 
tion over  the  subject-matter  of  contempts 
were  not  challenged.  The  charge  was  the 
commission  of  an  assault  on  an  officer  of  the 
court,  for  the  purpose  of  preventing  the  dis- 
ofaarge  of  his  duties  as  such  officer,  and  the 
contention  was  that  on  the  facts  no  case  of 
contempt  was  made  out. 
CO  In  other  words,  the  contention  was  ad- 
•  dressed  to  the  merits*of  the  case,  and  not  to 
the  jurisdiction  of  the  court  An  erroneous 
condusion  in  that  r^^ard  can  only  be  re' 
viewed  on  appeal  or  error,  or  in  such  appro- 
priate way  as  may  be  provided.  LauiemUe 
Trust  Co,  V.  Comingor,  184  U.  S.  18,  26,  46 
L.  ed.  413,  416,  22  Sup.  Ct  Rep.  293;  Ew 
parte  Gordon,  104  U.  S.  616,  26  L.  ed.  814. 

And  while  proceedings  in  contempt  may  be 
said  tohe  9ui  generis,  the  present  judgment 
is  in  effect  a  judgment  in  a  criminal  case, 
over  which  this  court  has  no  jurisdiction  on 
error.  Section  6,  act  of  March  3,  1891  (26 
Stat  at  L.  827.  chap.  617,  U.  S.  Comp.  Stat 
1901,  p.  649),  as  amended  by  the  act  of  Jan- 
uary 20,  1897  (29  Stat  at  L.  492,  chap.  68, 
U.  a  Comp.  Stat  1901,  p.  666) ;  Re  Ohet- 
wood,  166  U.  8.  443,  462,  41  L.  ed.  782,  788, 
17  Sup.  Ct  Rep.  386;  Tinsleff  v.  Anderson, 
171  U.  S.  101,  105,  43  L.  ed.  91,  96,  18  Sup. 
Ct  Rep.  806;  Cory  Mfg.  Co.  v.  Acme  FleanbU 
Clasp  Co.  187  U.  S.  427,  428,  ante,  211,  23 
Sup.  Ct  Rep.  211.  »         f        f 

Writ  of  error  dismissed. 
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V. 

BALTIMORE  &  OHIO  RAILROAD  COM- 
PANY, Baltimore  &  Potomac  Railroad 
Company,  Pennsylvania  Railroad  Com- 
pany, Washington,  Ohio,  A  W«tem  Rail- 
road Company,  Chesapeake  A  Ohio  Rail- 
way Company,  Norfolk  ft  Western  Rail- 
road Company,  and  Virginia  Midland  Rail- 
way Company. 

Judgments  —  motion  to  vacate  —  token  too 
late  —  appeal  —  error  in  declining  juris- 
diction —  when  not  ground  for  reversal. 

1.  A  judgment  dismissing  a  case  for  want  of 
prosecnUon  cannot  be  set  aside  on  arollca- 
tlon  made  after  the  close  of  the  term  at  which 
It  Is  entered,  where  no  showing  of  fraud  or 
surprise  Is  made. 

2.  Error,  If  any,  committed  bj  a  court  in  de- 
clining jurisdiction  of  an  appeal  from  an  or- 
der overruling  a  motion  to  vacate  a  Judgment 
dismissing  the  case  for  want  of  prosecatloa 
does  not  require  reversal  or  modification  in 
the  Supreme  Court  of  the  United  SUtes, 
where.  If  the  court  had  entertained  jurladlc^ 
tlon.  It  must  have  affirmed  the  order  appealed 
from. 

[No.  674.1 

Submitted  May  IS,  190S.     Decided  June  1 
190S.  * 

IN  ERROR  to  the  Court  of  Appeals  of  tha 
District  of  Columbia  to  review  a  judg- 
ment which  dismissed  an  appeal  from  ui 
order  of  the  Supreme  Court  of  that  Distriet 
denying  a  motion  to  set  aside  a  judgment 
dismissing  the  case  for  want  ol  proeemiUoiL 
Affirmed. 

See  same  case  below,  20  App.  D.  C.  64L 

The  facts  are  stated  in  the  opinion. 

Messrs.  WilUam  A.  Meloy  and  Hean 
B.  Martin  for  plaintiff  in  error. 

Messrs.  Frederie  D.  MoKenney  and 
Oeorce  E.  Hamiltoa  for  defendants   in 


Thb  Chot  Justick:    The  declaration  inS? 
this  action  was  filed  March  26,  1896»  and  sev- 
eral demurrers  were  interposed  thereto  th« 
following  Juno.     August  «,  1901,  the  cas« 
was  dismissed  for  waj[it  of  prosecution.     Af . 
ter  the  term  at  which  that  judgment  was 
entered  had  expired,  and  on  May  19,  1902, 
plaintiff  made  a  motion  to  set  it  aside,  and 
the  motion  was  denied.     From  the  order  de- 
nying the  motion,  plaintiff  took  an  appeal 
to  the  court  of  appeals  of  the  District  of  o5- 
umbm,  which  was  dismissed,  and  this  writ  of 
error  then  aJlowod.     The  case  comes  before 
us  on  a  motion  to  dismiss  or  affirm.     The 
appeal  to  the  court  of  appeals  was  dismissed 
on  the  ground  that  the  order  overruling  the 
motion  to  vacate  the  judgment  of  dismissal 
was  not  the  subject  of  appeal,  and  we  think 
there-  was  color  for  the  motion  here  to  dis- 
miss  the  writ  of  error.      But  in  the  view 
we  take,  we  must  decline  to  sustain  that  mo- 
tion, and  will  dispose  of  the  case  on  the  mo- 
tion to  affirm. 
In  its  opinion  the  court  of  appeals  said, 
f  L  8es  Judsment,  voL  SO,  Cent  Dig.  |  C81 


778 


23  SUPREMB  COURT  REPORTER. 


Oct.  Tb«M, 


among  other  thinffs,  tluut  the  "motion  to  va- 
cate was  not  maae  until  after  the  lapse  of 
more  than  two  terma  of  the  court  in  which 
the  original  Judsment  was  entered.  It  is 
not  shown  that  there  wis  any  fraud  or  sur- 
prise in  procuring  the  Judgment  of  dismissal 
of  the  action  fay  the  court."  The  oourt  of 
appeals  and  the  supreme  court  of  the  Dis- 
trict obviously  a^eed  in  this  finding,  and  a 
careful  examination  of  the  record  affords  no 
basis  for  questioning  the  conclusion,  if  it 
were  permissible  for  us  to  do  sa  The  gen- 
eral nile  is  that  a  final  judgment  cannot  be 
set  aside  on  application  made  after  the  close 
of  the  term  at  which  it  was  entered,  by  the 
oourt  which  rendered  it,  because  the  cajse  has 
passed  beyond  the  control  of  the  court.  Bron- 
9on  V.  BohiHtm,  104  U.  S.  410,  415,  26  L.  ed. 
797,  799;  Phillipa  v.  Negley,  117  U.  S.  666, 
29  L.  ed.  1013,  6  Sup.  Ct  Rep.  901. 

In  the  latter  case.  Jurisdiction  was  taken 
on  error  to  review  a  fi^nal  order  setting  aside 
a  judgment  on  motion  made  at  a  subsequent 
term.  And  in  Hume  v.  Borne,  148  U.  S.  245, 
87  L.  ed.  438,  13  Sup.  Ct.  Rep.  582,  Phillips 
T.  Negley  was  considered,  and  the  distinction 
between  a  iudgment  ordering  a  new  trial 
when  the  court  has  jurisdiction  to  make  such 
An  order,  and  a  judgment  where  such  juris- 
«diction  does  not  exist,  was  pointed  out.  See 
MMofarland  v.  Broipn,  187  U.  S    239,  243, 

c  Mnie,  105,  23  Sup,  Ct.  Rep.  lOT 

^  *Ifi  the  present  case,  the  motion  to  set  aside 
wae  denied,  not  granted,  and,  as  it  was  made 
after  the  lapse  of  the  term,  and  came  within 
jio  exception,  the  general  rule  was  applicable. 
If,  then,  the  court  of  appeals  haa  enter- 
tained jurisdiction,  the  result  would  have 
been  an  affirmance,  and  even  if  the  court 
erred  in  declining  jurisdiction,  the  difference 
between  dismissing  the  appeal  and  affirming 
the  order  does  no^  in  the  eircumstanoai,  re- 
^vire  reversal  or  modifieation. 
Judgment  affirmed. 

aw  U.  &  652) 

VREEDOM  HUTCHINSOK,  Trostea,  Appt.» 

V. 

OTIS,  WILCOX,  &  COMPANY. 

Jkmkruptc^-^proof  of  elaim^-eifeot  of  record 
of  eaiiefaotum  by  in^fdlid  attaohments — 
amendment  of  proof-^-independent  ground 
of  appeair-^ttUowance  of  Urn  waived  by 
miietake, 

1.  Giediters  of  a  bankmpt,  who  had  collected 
tbelr  claim  by  attachments  tn  suits  began  less 
than  four  months  before  the  filing  of  the  petl- 
tlMi  in  bankmptcy,  are,  notwithstanding  the 
entry  of  satisfaction  of  record  In  such  suits, 
entitled  to  have  the  proof  of  their  claim 
■gainst  the  hanknxpf  s  estate  allowed,  where 
en  demand  eC  the  trustee  in  bankmptcj  they 
•ubsaqiiently  paid  over  to  him  the  full  amoont 
e<  the  debts,  although  the  payment,  for  con- 
nnleaes  of  coonsel,  was  delayed  for  a  d^  or 
two  beyond  one  year  after  the  adjadlcatlon  In 
baakmptcy. 

X  An  amended  proof  of  claim  against  a  bank- 
rupt's estate,  filed  with  the  trustee's  consent 
more  than  a  year  afur  adJndicatlan,  may  be 
Mbstltuted  for  the  defective  original  proof. 


although  by  the  bankruptcy  act  of  1806,  I 
67n  (80  Stat,  at  L.  561,  chap.  541.  U.  & 
Comp.  Stat.  1901,  p.  U44),  proofs  subsequent 
to  one  year  after  adjudication  are  forbidden. 

8.  A  court  of  bankruptcy  may  allow  an 
amended  proof  of  claim  against  a  bankrupts 
estate,  filed  with  the  trustee's  consent,  to  be 
substituted  for  the  defective  original  prooC 
although  an  appeal  has  been  taken  by  the 
trustee  to  the  circuit  oourt  of  appeals  from  a 
decree  of  such  court  permitting  the  ownen  of 
the  claim  to  prove  as  creditora 

4.  A  petition  filed  In  a  bankruptcy  court  by 
creditors  of  the  bankrupt,  asserting  a  lien  on 
the  proceeds  of  a  seat  in  the  stock  exchange, 
which  had  not  been  Insisted  upon  because 
they  had  collected  their  claims  by  what  they 
mistakenly  supposed  were  valid  attachments 
of  the  bankrupt's  property.  Is  a  bankrupt^ 
proceeding  under  the  bankruptcy  act  of  1898.  | 
2,  el.  7,1  within  the  meaning  of  |  26,*  regulat- 
ing appeals  in  bankruptcy  proceedings,  and  a 
decree  thereon  Is,  therefore,  not  an  independ- 
ent ground  of  appeal,  where  it  was  not,  wlthla 
the  meaning  of  |  16a,  8,  "a  Judgment  aUowlng 
or  rejecting  a  debt  or  claim  of  $600  or  over." 

6.  Credlton  ef  a  bankrupt  who  fall  to  Insist 
upon  a  lien  on  proceeds  of  a  seat  In  a  stock 
exchange  which  had  formerly  belonged  to  the 
bankrupt,  because  they  have  collected  their 
claims  by  what  they  mistakenly  supposed 
were  valid  attachments  of  the  bankrupt's 
property,  are  entitled  to  have  such  Hen  al- 
lowed In  the  bankruptcy  court,  where  no  one 
has  changed  hla  position  on  the  faith  of  their 
waiver. 

[No.  034.] 

Submitted  May  4,  190S.     Decided  Juma  1. 
190S. 

APPEAL  from  the  United  States  Circuit 
Oourt  of  AppeaJs  for  the  First  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  District  Court  for  the  District  of  Massa- 
ehusetts  allowing  proof  of  a  claim  in  bank- 
ruptcy.   AffirmM, 

See  same  case  below,  53  C.  C.  A.  419,  lU 
Fed.  937 

The  facte  are  stated  in  the  opinion. 

Afeasrs.  Frederiek  D.  If eXesmey  and 
Freedom  HvtehlHaom  for  appeUaat. 

Meeere,  Bolaad  Qmy  and  Jolim  CL  Gmy 
for  ai^lleee. 


i 


*  Mr  Justice  Holaaes  delivered  the  ofttnioB* 
of  the  court: 

This  is  an  appeal  f  nun  a  decree  of  the  eir^ 
euit  court  of  appeals  affirming,  on  •Ppcftl*  i^ 
decree  of  the  district  court,  which  allowed  a 
proof  of  a  olaim  in  bankruptcy  by  the  appel- 
lee.  63  C.  C.  A.  410,  115  Fed.  937.  The  i^ 
peal  to  this  court  was  allowed  by  a  justico 
of  this  court  under  the  bankrupt(7'  act» 
f  255,  1  [30  Stat,  at  L.  563,  chap.  541,  U.  S. 
Comp.  Stat  1901,  p.  3432],  and  rule  36,  2,  tm 
grounds  to  be  explained,  and  now  ia  before 
us  on  a  motion  to  dismiss  or  affirm.  Thefiacte» 
shortly  stated,  are  as  follows :  (His,  WilcQZ» 
&  Ca,  havinff  an  admitted  daim  for  $4,'* 
421.64,  sued  the  bankrupts  in  New  York  and 
Illinois,  and  attadied  debts  due  to  them,  biy 
trustee  process.  This  was  within  four 
months  before  the  flHng  of  the  petition  to 


1 U.  8.  Comp.  St.  im,  p.  UtL 
>  U.  8.  Comp.  St.  IStn,  ».  3411. 
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bankrnptey,  and  therafore  ma  ineffectual  as 
against  the  appellant  by  §  67  of  the  act. 
But  Otis,  Wiloox,  &  Co.,  supposing  that  they 
had  valid  attachments,  took  ju<^[znents  by 
default,  and  collected  their  debt  from  the 
parties  trusteed,  a^preeing  to  save  the  latter 
haxmless  from  liahility  to  others.  Satisfao- 
tion  was  entered  of  record  in  each  suit. 
Subsequently  the  trustee  In  bankruptcy  de- 
manded payment  of  these  debtors  of  the 
bankrupt,  and,  as  they  had  no  defense,  Otis, 
Wilcox,  &  Co.  paid  over  to  the  trustee  the 
full  amount  ol  the  respective  debts.  Otis, 
Wilcox,  ft  Co.  filed  a  <daim  in  bankruptcy, 
and  were  allowed  to  prove  their  elaim. 

The  trustee  in  bankruptcy  took  the  ground 
before  the  referee,  and  seems  to  have  n^ered 
to  it,  that  full  faith  and  credit  to  the  record 
of  satisfaction  forbade  the  allowance  of  the 
proof.  It  was  because  of  this  contention 
that  the  writ  of  error  was  allowed.  The  ju- 
risdiction of  this  court  is  estaJblished,  and 
the  motion  to  dismiss  must  be  overruled. 
But  so  little  attention  was  paid  to  the  ques- 
tion, and  the  contention  seems  to  us  so  un- 
meritorioufl,  that  we  think  that  there  was 
color  for  the  motion,  and  we  therefore  take 
up  the  motion  to  affirm. 

No  one  denies  the  fact  or  effect  of  the  rec- 
ord of  satisfaction.  N.  Y.  Code  Civ.  Proc. 
^  S  1264;  Crotty  v.  McKenzie,  10  Jones  ft  S. 
g  192,  201.  What  is  said  is  that,  although  it 
•  i8*1aiie  that  on  a  certain  day  a  judgment  on 
the  appellee's  claim  was  satisfied,  smce  that 
time  the  satisfaction  had  been  undone  and 
the  money  restored.  It  is  objected  that  Otis, 
Wilcox,  ft  Co.  did  not  purport  to  restore  to 
the  appellant  what  they  had  received  from 
the  parties  indebted  to  the  bankrupt  estate, 
but  simply  paid  the  debts  of  those  parties. 
But  names  make  no  difference  in  this  case. 
There  was  no  identified  fund.  When  Otis, 
Wilcox,  ft  Co.  paid  the  debts  out  of  which 
they  had  received  satisfaction,  they  undid 
the  satisfaction,  and  the  trustee  in  bank- 
ruptcy knew  it.  We  see  no  sufficient  ground 
on  which  he  can  deny  the  consequence  that 
the  right  to  prove  revived.  That  right  can- 
not be  made  to  depend  on  the  views  which 
the  New  York  and  Illinois  courts  may  enter- 
tain as  to  the  propriety  of  correcting  the  rec- 
ord of  satisfaction  to  conform  to  present  con- 
ditions, it  having  been  right  when  it  was 
made.  Whether  the  record  is  corrected  or 
not,  it  cannot  be  conclusive  as  to  events  of  a 
later  date.  If  it  had  been  vacated,  it  would 
have  restored  the  rights  of  the  creditors  by 
relation.  Taylor  v.  ISamtey,  4  Hill,  619,  623, 
624. 

The  only  difficulty  is  this:  The  adjudica- 
tion of  bankruptcy  was  on  April  27,  1900. 
A  petition  and  the  original  proof  of  claim  of 
Otis,  Wilcox,  ft  Co.  were  filed  on  March  9, 
1901.  At  this  time  the  trustee  in  bankruptcy 
was  suing  for  the  debts  in  question,  but,  by 
agreement,  time  was  given  to  the  counsel  for 
Otis,  Wilcox,  ft  Ca  to  look  into  the  matter. 
The  payment  to  the  trustee  by  the  last-named 
firm,  althouffh  agreed  upon  before,  was  not 
made  until  April  29,  1901,  more  than  a  year 
after  the  adjudication,  so  that,  technically, 
the  record  of  satisfaction  really  was  a  bar 


until  the  time  for  proof  had  ffone  by.  Sube^ 
quently,  on  November  12«  1901,  an  axnendeJ 
proof  was  filed  by  consent  of  the  trustee,  and 
was  allowed  as  of  November  4.  We  are  of 
opinion  that  when  the  trustee  accepted  pay- 
ment from  Otis>  Wilcox,  ft  Ca  in  pursuance* 
of  his  previous  agreement,  with  this  proof  oi» 
file^  and  in  this  way  undid  the  satisfaction 
of  record,  he  must  be  taken  to  have  done  sa 
on  the  understanding  that  he  accepted  the- 
consequence  that  the  bar  to  the  proof  wa* 
removed.  We  follow  the  interpretation  oImp 
the  circuit  court  of  appeals,  that  the  ad-S 
mitted  belief  of  Otis,  Wilcox,  ft  Co.,* that  • 
they  had  been  paid,  was  due  to  a  mistajce  d 
fact^  and  the  agreement  to  settle  seemingly 
having  been  made  within  the  year,  the  delaj 
of  ac&al  payment  for  a  day  or  two  beyonc^ 
for  oonvemence  of  coimsel,  ought  not  to  affeofe 
the  result. 

The  appeal  being  here,  the  trustee  argues 
two  other  questions.  The  first  concerns  the 
amended  proof.  The  proof  of  debt  originally 
filed  is  admitted  to  have  been  defective.  A 
substituted  proof  was  filed  by  consent  of  the 
trustee  more  than  a  year  after  the  adjudica- 
tion, the  facts  having  been  agreed  in  the 
meantime  and  an  appeal  taken.  It  is  ar> 
cued  that  the  allowance  of  the  amendment 
IS  within  S  57n,  forbidding  proofs  subee' 
quent  to  one  year  after  the  i^judication,  ete. 
The  construction  contended  for  is  too  nai^ 
row.  The  claim  upon  which  the  original 
proof  was  made  is  the  same  as  that  ulti* 
mately  proved.  The  clause  relied  upon  can* 
not  be  taken  to  exclude  amendments.  An 
example  similar  in  principle  is  the  allowance 
of  an  amendment  setting  up  the  same  cause 
of  action  after  the  statute  of  limitations  has 
run,  when  the  original  declaration  was  badr 
Sanger  v.  Newton,  134  Mass.  308.  See  R9 
Parkea,  10  Nat.  Bankr.  R^.  82,  Fed.  Cas.  Nou 
10,754;  Re  Baxter,  12  Fed.  72;  Re  Olaaa,  119 
Fed.  509.  The  proceedings  remained  in  the 
district  court,  notwithstanding  the  appeaL 
and  the  amendment  properly  was  allowed 
there.  It  was  little  more  than  a  form,  as 
the  facts  had  been  agreed  of  record,  and  the 
filing  was  assented  to  by  the  trustee. 

A  petition  was  filed  by  Otis,  Wilcox,  ft  Co., 
asserting  a  lien  on  the  proceeds  of  a  seat  in 
the  New  Yoric  Stock  libcchange,  which  for* 
merly  belonged  to  the  bankrupts.  This  lieB 
had  not  been  insisted  on  by  Otis,  Wilcox,  ft 
Co.,  because  of  their  impression  that  th^ 
had  been  paid  effectually.  No  one  having 
changed  his  position  on  the  faith  of  their 
waiver,  the  district  court  allowed  the  lien. 
The  circuit  court  of  appeals  held  that  thie 
portion  of  the  decree  of  the  district  court  was 
not  subject  to  an  appeal  to  the  circuit  court 
ol  appeals.  The  argument  chieflv  relied 
upon  by  the  appellant  is  that  this  is  an  in* 
tervening  petition  to  reach  a  fund  in  coor^ 
and  is  not  a  proceeding  in  bankruptcy.  Un* 
der  the  circumstances  of  this  case  it  seems  e 
to  us  that  the  petition  was  incident  to  theS 
i^sAm*{Ounningham  v.  Oerman  Ina,  Bank,  41 « 
C.  C.  A.  600,  101  Fed.  977,  4  Am.  Bankr. 
Bep.  192),  and  was  a  bankruptcy  proceeding 
under  {  2,  cl.  7,  within  the  meaning  of  §  25, 
regulating  appeals  in  bankruptcy  proceeds* 
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Ib^,  and  tliAt  Hm  decree  upon  it  was  not 
'^a  Judgment  allofwing  or  rejecting  a  debt  or 
claun  of  five  hundred  dollara  or  over,"  with- 
in f  25a,  Z,  and  was  not  an  independent 
pound  of  appeaL  See  Be  Whitener,  44  G. 
C.  A.  434,  105  Fed.  180,  186;  Re  Woreeaier 
County,  42  C.  a  A.  637,  102  Fed.  808,  813; 
Be  Bouae,  B.  d  Co.  33  C.  C.  A.  350,  63  U.  S. 
App.  570,  91  Fed.  96;  Re  York,  4  Nat. 
Bankr.  Reg.  479,  483,  Fed.  Gaa.  No.  18,139. 
If  the  queetion  ihould  be  held  to  oome  m  as 
incident  to  the  appeal  on  the  proof  (Cun- 
fnAngham  T.  Qerwum  Iniu  BofiJjb  il  OL  OL  A. 


609,  101  Fed.  077,  4  Am.  Bankr.  Rep.  192), 
we  see  no  error  in  the  decree  of  the  district 
court  It  allowed  Otis,  Wilcox,  &  Co.  to 
correct  a  ndstake  ezpresslj  made  the  ground 
of  their  waiver,  no  new  rights  having  inter- 
vened. We  deal  aomewhat  smmnari^  with 
this  point,  because  the  merits  were  brought 
before  the  circuit  ooort  of  appeals  by  a  peti- 
tion for  revision  under  f  245,  and  were  dis- 
posed of  vexT  satisfactorily,  so  far  as  appean 
on  that  peutioD.  We  iind  no  moot  u  tts 
deorea 
Hsflfif  at 
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WRIGHT  T.  HEXKEL. 


<190  U.  S.  40)   

WHITAKER  WRIGHT,  Appt., 

WILLIAM  HENKEL,  United  States  Mar- 
shal for  the  Southern  District  of  New 
York,  et  al, 

Fcrmgn  ewtradiiUm — what  aeta  om  made 
criminal  by  the  Icnoe  of  both  oountriee — 
bail — w/ien  refusal  not  error^-^eot  on 
appeal  of  pendency  of  eecond  compUUni, 

1.  Absolute  Identity  of  statutes  In  Great  Brit- 
ain and  the  United  States  defining  the  offense 
of  fraud  by  a  corporate  director  Is  not  neces- 
sary to  make  such  offense  "criminal  by  the 
laws  of  both  countries/*  within  the  meaning 
of  the  proYlslons  of  the  treaty  with  Great 
Britain  of  1880,  art.  1  (26  Stat,  at  L.  1008), 
defining  extraditable  crimes ;  it  is  sufficient  if 
the  essential  character  of  the  transaction  is 
the  same  and  Is  made  criminal  by  both  stat- 
utes. 

2.  ▲  fugitlTe  from  the  justice  of  Great  Brit- 
ain, charged  with  the  commission  of  fraudu- 
lent acts  as  a  corporate  director,  which  are 
made  criminal  by  the  laws  of  that  country  and 
by  the  laws  of  the  state  of  the  United  States 
In  which  the  fugitive  is  found.  Is  extraditable 
under  the  treaty  with  Great  Britain  of  1889, 
art.  1,  Including,  among  other  extraditable 
crimes,  fraud  by  a  corporate  director  "made 
criminal  by  the  laws  of  both  countries.** 

8.  The  denial  of  an  application  for  bail  In  fo«^ 
elgn  extradition  proceedings,  supported  by  the 
aflldavit  of  petitioner's  physician  that  he 
was  sufTerlng  from  bronchitis  and  a  severe 
chill  which  might  develop  into  pneumonia, 
and  that  the  confinement  tended  greatly  to  in- 
jure his  health  and  to  result  in  serious  Impair- 
ment, Is  not  reversible  error,  although  the  re- 
fusal was  put  upon  the  ground  of  the  want 
of  power. 

4.  The  dismissal  of  an  appeal  from  an  order  of 
a  United  States  circuit  court  dismissing  writs 
of  habeas  corpus  to  inquire  Into  a  detention 
under  a  warrant  of  arrest  issued  In  extradi- 
tion proceedings  is  not  required  because  of 
the  pendency,  as  appears  on  the  argument  of 
such  appeal,  of  proceedings  on  a  second  com- 
plaint by  the  demanding  government,  which 
reiterates  the  original  charge  with  some  am- 
plification, and  charges  an  additional  offense. 

[No.  661.] 

Argued  April  28,  29,  t90S.    Decided  June  1, 
1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  dismissing 
write  of  habeas  corpus  to  inquire  into  a  de- 
tention under  a  warrant  of  arrest  issued  in 
extradition  proceedings.    Affi/rmed. 

Statement  \gj  Mr.  Chief  Justice  Fullers 
Whitaker  Wright  applied  to  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York  for  writs  of  habeas 
corpus  and  certiorari  on  March  20,  1903»  by 
a  petition  which  alleged: 

(1)  That  he  was  a  citizen  of  the  United 
States,  restrained  of  his  liberty  by  the  mar- 
shal of  the  United  States  for  the  southern 
district  of  New  York,  by  virtue  of  a  warrant 
;;  dated  March  16,  1903,  issued  by  Thomas  Al- 
•  exander,  "United  States  ^commissioner  for 
the  southern  district  of  New  York,  and  com- 
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missioner  duly  authorized  by  the  district 
court  of  the  United  States  for  the  southern 
district  of  New  York,  and  also  commissioner 
appointed  under  the  laws  of  the  United 
States  concerning  the  extradition  of  fugi- 
tives from  the  justice  of  a  foreign  govem- 
inont  under  a  treaty  or  conventioa  Mtween 
this  and  any  foreign  government,"  which 
warrant  was  couched  in  these  terms: 

''Whereas,  complaint  has  been  made  on 
oath  under  the  treaty  between  the  United 
States  and  Her  Majestv,  the  late  Queen  of 
Great  Britain  and  Ireland,  concluded  and 
signed  at  Washington,  on  the  0th  day  of 
August,  1842,  and  of  the  supplementary 
treaty  between  the  same  high  contracting 
parties,  signed  July  12,  1889,  before  me, 
Thomas  Alexander,  one  of  the  commissioners 
appointed  by  the  district  court  of  the  United 
States  for  the  southern  district  of  New 
York,  and  also  commissioner  especially  ap- 
pointed to  execute  the  acts  of  Congress,  en- 
titled 'An  Act  for  Giving  Effect  to  Certain 
Treaty  Stipulations  Between  This  and  For- 
eign Governments  for  the  Apprehension  and 
Delivering  up  of  Certain  Offenders/  ap- 
proved August  12.  1848  [9  Stat,  at  L.  302, 
chap.  167,  13.  8.  Oomp.  Stat  1001,  p.  8581], 
and  of  the  several  acts  amendatory  thereof, 
that  one  Whitaker  Wright  did  heretofore, 
during  the  month  of  October,  in  the  year 

1899,  and  in  the  month  of  December,  1900, 
in  the  city  of  London,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land called  England,  and  within  the  juris- 
diction of  his  udd  Britannic  Majesty,  com- 
mit the  crime  of  fraud  as  a  director  of  a 
company,  to  wit,  did  heretofore,  in  the 
month  of  October,  in  the  year  1899,  and  in 
the  month  of  December,  1900,  at  the  city  of 
London  aforesaid,  then  being  a  director  of 
a  certain  body  corporate,  to  wit,  the  Lon- 
don &  Globe  Finance  Corporation,  unlaw- 
fully make,  circulate,  and  publish  certain 
reports  and  statements  of  accounts  of  tha 
said  corporation,  which  were  false;  the  said 
Whitaker  Wright  then  well  knowing  the 
said  reports  and  statements  to  be  false,  with 
intent  thereby  to  deceive  and  defraud  the 
shareholders  or  members  of  the  said  corpo- 
ration.; that  the  said  Whitaker  Wright  is 
a  fugitive  from  justice  of  the  Kingdom  of 
Great  Britain  and  Ireland,  and  is  now 
within  the  territory  of  ttie  United  States  lOi 
that  the  crime  of  which  the  said* Whitaker? 
Wright  has  so  as  aforesaid  been  guilty  is 
an  offense  within  the  treaty  between  the 
United  States  and  Great  Britain." 

(2)  That  the  warrant  was  issued  on  • 
complaint  by  His  Britannic  Majesty's  con* 
Bul  general  at  the  port  of  New  York,  as  fol- 
lows: 

"  First  That  one  Whitaker  Wright  did 
heretofore  and  in  the  montii  of  D«sember, 

1900,  in  the  city  of  London,  in  that  part  of 
the  United  Kii^om  of  Great  Britain  and 
Ireland  called  England,  and  within  the  ju- 
risdiction of  his  said  Britannic  Majesty, 
commit  the  crime  of  fraud  as  a  director  of 
a  company,  to  wit,  did  heretofore  and  in  the 
month  of  October,  in  the  year  1899,  and  In 
the  month  of  December,  1900,  at  the  city  of 
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London,  aforesaid,  then  being  a  director  of 
a  certain  body  corporate,  iu  wit,  the  London 
&  Globe  Finance  Corporation,  unlawfully 
make,  circulate,  and  publish  certain  reports 
and  statements  of  accounts  of  the  said  cor- 
poration, which  were  false;  the  said  Whit- 
aker  Wright,  then  well  knowing  the  said  re- 
ports and  statements  to  be  false,  with  intent 
thereby  to  deceive  and  defraud  the  share- 
holders or  members  of  the  said  corporation. 

"  Second.  That  the  said  Whitaker  Wright 
is  a  fugitive  from  the  justice  of  the  Eins- 
dom  of  Great  Britain  and  Ireland,  and  is 
now  within  the  territory  of  the  United 
States. 

"  Third.  That  the  crime  of  which  the  said 
Whitaker  Wright  has  so  as  aforesaid  been 
guilty  is  an  offense  within  the  treaty  be- 
tween the  United  States  and  Great  Britain. 

*•  Fourth.  That  deponent's  information 
and  belief  are  based  upon  messages  received 
by  cable  from  his  Majesty's  Secretary  of 
State  for  Foreign  Affairs,  one  of  the  said 
messages  stating  that  a  warrant  had  been 
issued  in  England  for  the  apprehension  of 
the  said  Whitaker  Wright  for  the  offense 
herein  charged  and  directing  deponent  to 
apply  for  a  provisional  warrant,  under  the 
treaty  for  extradition,  between  the  United 
States  and  Great  Britain. 

"  That  deponent  has,  since  the  apprehen- 
sion of  the  said  Whitaker  Wright  yesterday, 
cabled  to  His  Majesty's  said  forei^  secre- 
tary for  fuller  details  as  to  said  crime,  and 
*J  an  answer  is  directly  expected,  but  that  the 
•  said  Whitaker  Wright  may  be*detained, 
pending  the  arrival  of  such  information,  de- 

Eonent  asks  for  a  provisional  warrant 
erein." 
(3.)  "  That  the  aforesaid  comijlaint  states 
no  facts  which  create  jurisdiction  for  the 
issuance  of  the  aforesaid  warrant,  and  for 
the  detention  of  your  petitioner;  that  it 
does  not  state  any  facts  which  show  that 
your  petitioner  has  been  guilty  of  any  of- 
fense within  the  provisions  of  any  extradi- 
tion treaty  between  the  United  States  of 
America  and  the  United  Kingdom  of  Great 
Britain  and  Ireland." 

(4.)  That  he  had  duly  objected  to  the 
continuance  of  any  proceedings  under  the 
complaint  and  warrant,  on  the  groimd  that 
the  commissioner  had  no  jurisdiction;  but 
his  objections  had  been  overruled,  and  the 
commissioner  had  adjourned  the  proceedings 
until  March  30,  1903. 

(5.)  That  on  March  18, 1903,  he  presented 
to  the  commissioner  an  application  to  be 
admitted  to  bail  pending  the  proceeding, 
and,  in  support  of  the  application,  filed  with 
the  commissioner  the  affidavit  of  his  attend- 
ing physician,  which  was  to  the  effect  that 
petitioner  was  suffering  from  bronchitis  and 
a  severe  chill,  which  might  develop  into 
pneumonia,  and  that  the  confinement  tended 
greatly  to  injure  his  health  and  to  result  in 
serious  impairment;  but  that  the  commis- 
sioner denied  the  application  on  the  ground 
that  no  power  existed  for  admitting  peti- 
tioner to  bail;  (6)  that  the  cause  of  im- 
prisonment was  the  charge  and  the  refusal 
to  admit  to  bail. 


(7.)  That  the  imprisonment  and  deten- 
tion were  illegal,  ana  the  warrant  void,  the 
complaint  stating  no  Jurisdictional  facts  to 
warrant  imprisonment  and  detention.  That 
the  denial  of  the  right  to  give  bail  consti- 
tutes a  violation  of  the  8th  Amendment  of 
the  Constitution,  and  f  1015  of  the  Revis^ 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  718), 
and  of  the  common  law  of  the  Unitea  Stat^ 
and  constitutes  a  deprivation  of  liberty  with* 
out  due  process  of  law. 

The  writs  prayed  for  were  granted,  and, 
after  hearing,  dlsmiased  and  the  applica- 
tion to  be  admitted  to  bail  denied,  March 
30,  the  opinion  bein^  filed  March  25,  and 
copy  of  final  order  served  March  28.  The 
case  was  then  brought  to  this  court  by  ap- 
peal, i 
*At  the  argument  it  was  made  to  appear* 
that,  on  March  31,  His  Majesty's  consul 
general  at  New  York  made  a  new  complaint, 
which  reiterated  the  original  charge,  with 
some  amplification,  and  added  that  Wright 
"did  also,  at  the  times  and  places  afore- 
said, then  being  a  director  and  manager  of 
said  company  or  corporation  aforesaid,  with 
intent  to  defraud,  alter  and  falsify  books, 
papers,  and  writings  belonging  to  the  said 
company  or  corporation,  and  made  and  con- 
curred in  the  making  of  false  entries,  and 
omitted  and  concurred  in  omitting  material 
particulars  in  books  of  account  and  other 
documents  belonginp^  to  the  said  company  or 
corporation ;  and  did  also,  at  the  times  and 
places  aforesaid,  then  being  a  director  of 
the  said  company  or  corporation  as  afore- 
said, alter  and  falsify  lx)oks,  papers,  and 
writings,  and  made  and  was  privy  to  the 
making  of  false  and  fraudulent  entries  in 
the  books  of  account  and  other  documents 
belonging  to  the  said  company  or  corpora- 
tion, with  intent  to  defraud  and  deceive 
shareholders  and  creditors  of  said  company 
or  corporation,  and  other  persons." 

It  was  further  stated:  **  That  deponent^s 
information  and  belief  are  based  upon  a 
certified  copy  of  a  warrant,  issued  1^  one 
of  his  Majesty's  justices  of  the  peace  for 
the  city  of  London,  for  the  apprehension  of 
the  said  Whitaker  Wright,  for  the  offense 
herein  first  enumerated,  and  a  certified  copy 
of  the  information  and  complaint  of  the 
senior  official  receiver  in  companies  liquida- 
tion (acting  under  the  order  of  the  high 
court  of  justice)  and  the  depositions  of 
Arthur  Russell  and  John  Flower,  in  sup- 
port thereof,  upon  the  application  for  a 
summons  against  the  said  Whitaker  Wright, 
and  the  depositions  of  George  Jarmaa  and 
Harry  Gerald  Abrahams,  on  which  informa- 
tion and  complaint  and  depositions  the  said 
warrant  was  granted  for  the  apprehension 
of  the  said  Whitaker  Wright,"  etc.  Oopifis 
of  these  papers  accompanied  the  complaint, 
and  reference  was  made  to  cable  messages 
from  the  Secretary  of  State  for  Foreign  Af- 
fairs. 

On  this  complaint  a  warrant  was  issued 
and  the  accuscNi  arraigned  before  the  com- 
missioner, and  it  was  thereupon  stated  that 
the  demanding  government  would  abandoa 
all  further  proceedings  under  the  complaint  ' 
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T  of  March  16,  and  consentedHo  the  discharge 
of  the  prisoner  from  the  arrest  thereon.  The 
commissioner  held  that,  as  the  proceedings 
under  the  previous  warrant  had  heen  carried 
into  the  circuit  court,  he  was  without  power 
to  discharge  the  prisoner  under  that  war- 
rant. Subsequently,  the  order  of  the  cir- 
cuit court  dismissing^  the  writs  of  habeas 
corpus  and  certiorari,  and  remanding  the 
prisoner,  waa  brought  to  the  commissioner's 
attention,  but  counsel  for  the  prisoner  stated 
that  papers  were  beins;  prepared  for  the 
purpose  of  removing  the  case  to  the  Su- 
preme Court.  The  conunissioner  ruled  that, 
pending  such  proceedings,  he  must  decline 
to  dismiss  the  complaint  and  discharge  the 
prisoner. 

Article  10  of  the  treaty  of  1842  (8  Stat, 
at  lu  572,  576) ,  reads  as  follows : 

"It  is  agreed  that  the  United  States  and 
Her  Britannic  Majesty  shall,  u^on  mutual 
requisitions  by  them,  or  their  ministers,  of- 
ficers, or  authorities,  respectively  made,  de- 
liver up  to  justice  all  persons  who,  being 
charged  with  the  crime  of  murder,  or  as- 
sault with  intent  to  commit  murder,  or  pi- 
racy, or  arson,  or  robbery,  or  forgery,  or  tne 
utterance  of  forged  paper,  committed  within 
the  jurisdiction  of  either,  shall  seek  an  asy- 
lum, or  shall  be  found,  within  the  terri- 
tories of  the  other:  Provided  That  this 
shall  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  so 
charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial,  if 
the  crime  or  offense  had  there  been  commit- 
ted; and  the  respective  judges  and  other 
magistrates  of  the  two  governments  shall 
have  power,  jurisdiction,  and  authority, 
upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  the  fugitive 
or  person  so  charged,  that  he  may  be  brought 
before  such  judges  or  other  magistrates,  re- 
spectively, to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered; 
and  if,  on  such  hearing,  the  evidence  be 
deemed  sufficient  to  sustain  the  char^,  it 
shall  be  the  duty  of  the  examining  judge 
or  magistrate  to  certify  the  same  to  the 
proper  executive  authority,  that  a  warrant 
may  issue  for  the  surrender  of  such  fugi- 
tive. The  expense  of  such  apprehension  and 
delivery  shall  be  borne  and  defrayed  by  the 
party  who  makes  the  requisition,  and  re- 
%  ceives  the  fugitive." 

«  *  Article  1  of  the  trealy  of  1889  (26  SUt. 
at  L.  1508),  is: 

"The  provisions  of  the  said  10th  article 
are  hereby  made  applicable  to  the  following 
additional  crimes: 

"  1.  Manslaughter,  when  voluntary. 

"  2.  Counterfeiting  or  altering  money;  ut- 
tering or  bringing  into  circulation  counter- 
feit or  altered  money. 

'*B.  Embezzlemeot;  larceny;  receiving  any 
money,  valuable  security,  or  other  property, 
knowing  the  same  to  have  been  embezzled, 
•tolen,  or  fraudulently  obtained. 

"4.  Fraud  by  a  bailee,  banker,  agent, 
fsetor,  trustee,  or  director  or  member  or 


officer  of  any  company,  made  criminal  by 
the  laws  of  both  countries. 

"5.  Perjury,  or  subornation  of  perjury. 

"6.  Rape;  abduction;  child-stealing;  kid- 
napping. 

''7.  Burglary;  house-breaking  or  shop- 
breaking. 

"  8.  Piracy  by  the  law  of  nations. 

"  9.  Revolt,  or  oonspirai^  to  revolt  by  two 
or  more  persons  on  board  a  ship  on  the  high 
seas,  against  the  authority  of  the  master; 
wrongfully  sinking  or  destroying  a  vessel 
at  sea,  or  attempting  to  do  so;  assaults  on 
board  a  ship  on  the  high  seas,  with  intent 
to  do  grievous  bodily  harm. 

"  10.  Crimes  and  offenses  against  the  laws 
of  both  countries  for  the  suppression  of 
slavery  and  slave  trading. 

''Extradition  is  also  to  take  place  for 
participation  in  any  of  the  crimes  men- 
tioned in  this  convention  or  in  the  afore- 
said tenth  article,  provided  such  participa- 
tion be  punishable  by  the  laws  of  both  coun- 
tries." 

Sections  83  and  84  of  chapter  96,  24  and 
25  Victoria,  are  as  follows: 

83.  "Whosoever,  being  a  director,  man* 
ager,  public  officer,  or  member  of  any  body 
corporate  or  public  company,  shall,  with  in- 
tent to  defraud,  destroy,  after,  mutilate,  or 
falsify  any  book,  paper,  writing,  or  valu- 
able security  belonging  to  the  body  corpo- 
rate or  public  company,  or  make  or  concur 
in  the  making  of  any  false  entry,  or  omit 
or  concur  in  omitting  any  material  particu- 
lar in  any  book  of  account  or  other  docu- 
ment, shall  be  guilty  of  a  misdemeanor,  and,  ^ 
being  convicted  thereof,  shall  b«* liable,  at* 
the  discretion  of  the  court,  to  any  of  the 

Eunishments  which  the  court  may  award  an 
ereinbefore  last  mentioned. 

84.  **  Wliosoever,  being  a  director,  man- 
ager, or  public  officer  of  any  body  corporate 
or  public  company,  shall  make,  circulate,  or 
publish,  or  concur  in  making,  circulating, 
or  publishing,  any  written  statement  or  ac- 
count which  he  shall  know  to  be  false  io 
any  material  particular,  with  intent  to  de- 
ceive or  defraud  any  member,  shareholder, 
or  creditor  of  such  body  corporate  or  publio 
company,  or  with  intent  to  induce  any  per- 
son to  become  a  shareholder  or  parmer 
therein,  or  to  entrust  or  advance  any  prop- 
erty to  such  body  corporate  or  public  com- 
pany, or  to  enter  into  any  security  for  the 
benefit  thereof,  shall  be  guilty  of  a  misde- 
meanor, and,  bein^  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to 
any  of  the  punishments  which  the  court  may 
award  as  hereinbefore  last  mentioned.'' 

Section  75  provided  for  a  liability,  on  con- 
viction of  the  misdemeanor  therein  men- 
tioned, "  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  ^ears  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confine 
ment." 

Section  166  of  the  companies'  act  of  1868 
(25  and  26  Vict  chap.  89),  provides: 

"  If  any  director,  officer,  or  eontributory 
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of  Buj  company  wound  up  under  this  act 
destroys,  mutilates,  alters,  or  falsifies  any 
books,  paj)er8,  writings,  or  securities,  or 
makes  or  is  privy  to  the  making  of  any  false 
or  fraudulent  entry  in  any  register,  book  of 
account,  or  other  document  belonging  to  the 
company,  with  intent  to  defraud  or  deceive 
any  person,  every  person  so  offending  shall 
be  deemed  to  be  guilty  of  a  misdemeanor, 
and,  upon  being  convicted,  shall  be  liable  to 
imprisonment  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor." 

Section  514  and  subdivision  3  of  S  Oil  of 
the  New  York  Penal  Code  read  as  follows: 

"  Sec.  514.  Oliver  oasea  of  forgery  in  the 
third  degree. —  A  person  who  either  (1)  be- 
ing an  officer  or  in  the  employment  of  a  cor- 
poration, association,  partnership,  or  indi- 
viduals, falsifies,  or  unlawfully  and  cor- 
9  ruptly  alters,  erases,  obliterates,  or  destroys 
•  any  accounts,  books  of  accounts,  records,  or 
other  writing,  belonging  to  or  appertaining 
to  the  business  of  the  corporation,  associa- 
tion, partnership,  or  individuals;  .  .  • 
ia  guilty  of  forgery  in  the  third  degree." 

"Sec.  611.  Misconduct  of  officer  a  and  em- 
ployees of  corporations, —  A  director,  officer, 
agent,  or  employee  of  any  corporation  or 
loint  stock  association  who:  .  .  .  (3) 
knowinffly  concurs  in  making  or  publishing 
any  written  report,  exhibit,  or  statement  of 
its  affairs  or  pecuniary  condition,  contain- 
ing any  material  statement  which  is  false; 
.     .     .     is  guilty  of  a  misdemeanor." 

Section  525  provides:  "Forgery  in  the 
third  degree  is  punishable  by  imprisonment 
for  not  more  than  five  years." 

By  f  15  it  is  provided; 

'*A  person  convicted  of  a  crime  declared 
to  be  a  misdemeanor,  for  which  no  other 
punishment  is  specially  prescribed  by  this 
code,  or  by  any  other  statutory  provision  in 
force  at  the  time  of  the  conviction  and  sen- 
tence, is  punishable  by  imprisonment  in  a 
penitentiary,  or  county  jail,  for  not  more 
than  one  year,  or  by  a  fine  of  not  more  than 
five  hundred  dollars,  or  by  both." 

By  the  extradition  act  of  Great  Britain  of 
1870  (33  and  34  Vict.  chap.  52),  it  is  pro- 
vided that:  "A  fugitive  criminal  shall  not 
be  surrendered  until  the  expiration  of  fifteen 
days  from  the  date  of  his  being  committed 
to  prison  to  await  his  surrender."  The  ac- 
cused is,  on  committal,  to  be  informed  of 
this,  and  "  that  he  has  a  right  to  apply  for 
a  writ  of  habeas  corpus."  If  he  is  not  sur- 
rendered and  conveyed  out  of  the  United 
Kingdom  "  within  two  months  after  such 
oommittal,  or,  if  a  writ  of  habeas  corpus  is 
issued,  after  the  decision  of  the  court  upon 
the  return  to  the  writ,  it  shall  be  lawful  for 
any  judge  of  one  of  Her  Majesty's  superior 
courts  at  Westminster,"  on  notice,  to  order 
him  to  be  discharged,  unless  sufficient  cause 
is  shown  to  the  contrary. 

The  first  schedule  contained  a  list  of 
crimes,  which  includes:  "Fraud  by  a 
bailee,  banker,  agent,  factor,  trustee,  or  di- 
rector, or  member,  or  public  officer  of  any 
oompany,  made  criminal  by  any  act  for  the 
2  time  being  in  force." 
7  *  By  f  5273  of  the  Revised  SUtutes,  Title 


66,  Emtradition  (U.  S.  Comp.  Stat.  1901,  p. 
3506 ) ,  it  is  provided  that  whenever  any  per* 
son  committed  under  the  title  or  any  treaty 
"  to  remain  until  delivered  up  in  pursuance 
of  a  requisition,"  is  not  so  delivered  up  and 
conveyed  out  of  the  United  States  within 
two  calendar  months  after  such  commitment, 
he  may  be  discharged  by  any  judge  of  the 
United  States  or  of  any  state,  on  notice,  un- 
less sufficient  cause  is  shown  to  the  con- 
trary. 

Section  5270  (U.  S.  Comp.  Stat  1901,  p. 
3591),  is  as  follows: 

^  "  Whenever  there  is  a  treaty  or  conven- 
tion for  extradition  between  the  government 
of  the  United  States  and  any  foreign  govern- 
ment, any  justice  of  the  Supreme  Court,  cir- 
cuit judge,  district  judge,  commissioner  au- 
thorized 80  to  do  bv  any  of  the  courts  of  Uie 
United  States,  or  judge  of  a  court  of  record 
of  general  jurisdiction  of  any  state,  may, 
upon  complaint  made  under  oath,  charging 
any  person  found  within  the  limits  of  any 
state,  district,  or  territory,  with  having 
committed  within  the  jurisdiction  of  any 
such  foreign  government  any  of  the  crimes 
provided  for  by  such  treaty  or  convention, 
issue  his  warrant  for  the  apprehension  of 
the  person  so  charged,  that  he  may  ba 
brought  before  such  justice,  judge,  or  com- 
missioucr,  to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered. 
If,  on  such  hearing,  he  deems  the  evidence 
sufficient  to  sustain  the  charge  under  the 
provisions  of  the  proper  treaty  or  oonven- 
Uon,  he  shall  certify  the  same,  together  with 
a  copy  of  all  the  testimony  taken  before  him, 
to  the  Secretary  of  State,  that  a  warrant 
may  issue  upon  the  requisition  of  the  proper 
authorities  of  such  foreign  government,  for 
the  surrender  of  such  person,  according  to 
the  stipulations  of  the  treaty  or  convention; 
and  he  shall  issue  his  warrant  for  the  com- 
mitment of  the  person  so  charged  to  the 
proper  jail,  there  to  remain  until  such  sar^ 
render  shall  be  made." 

Messrs,  Samnel  Untermyer  and  Lomie 
Maral&aU  for  appellant. 

Mr,  Cl&arlea  Fox  for  appellees. 
Solicitor  General  Hoyt  and  Mr.  MiiUm 

D,  Purdy  for  United  States. 
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*Mr.  Chief  Justice  Fuller  delivered  the* 
opinion  of  the  court: 

The  writ  of  habeas  corpus  cannot  perform 
the  office  of  a  writ  of  error,  but  the  court  is- 
suing the  writ  may  inquire  into  the  juris- 
diction of  the  committing  magistrate  m  ex- 
tradition proceedings  {Chuelas  v.  Ruts,  161 
U.  S.  502,  40  L.  ed.  787,  16  Sup.  Ct  Rep. 
689;  Terlinden  v.  Antes,  184  U.  S.  270,  49 
L.  ed.  534,  22  Sup.  Ct.  Rep.  484)  ;  and  it 
was  on  the  ^ound  of  want  of  jurisdiction 
that  the  writ  was  applied  for  in  this  in- 
stance before  the  commissioner  had  entered 
upon  the  examination ;  as  also  on  the  ground 
that  petitioner  should  have  been  admitted  to 
bail. 

The  contention  is  that  the  complaint  and 
warrant  did  not  char^  an  extraditable  of- 
fense within  the  meaning  of  the  sxtraditioa 
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treaties  between  the  United  States  and  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, because  the  oflense  was  not  criminal 
at  common  law,  or  by  acts  of  Congress,  or 
bv  the  preponderance  of  the  statute  of  the 
states. 

Treaties  must  receive  a  fair  interpreta- 
tion, according  to  the  intention  of  the  con- 
tracting parties,  and  so  as  to  carry  out  their 
manifest  purpose.  The  ordinary  technicali- 
ties of  criminal  proceedings  are  applicable 
to  proceedings  in  extradition  only  to  a  lim- 
ited extent.  Grin  v.  Shine,  187  U.  S.  181, 
ante,  p.  98,  23  Sup.  Ct.  Hep.  98;  Tucker  v. 
Alexandroff,  183  U.  S.  424,  46  L.  ed.  264, 
g  22  Sup.  Ct.  Rep.  195. 

•  *  The  general  principle  of  international  law 
is  that  in  all  cases  of  extradition  the  act 
done  on  account  of  which  extradition  is  de- 
manded must  be  considered  a  crime  by  both 
parties,  and,  as  to  the  offense  charged  in 
this  case,  the  treaty  of  1889  embodies  that 
principle  in  terms.  The  offense  must  be 
^made  criminal  by  the  laws  of  both  coun- 
tries." 

We  think  it  cannot  be  reasonably  open  to 
question  that  the  offense  under  the  British 
statute  is  also  a  crime  imder  the  3rd  para- 
graph of  S  611  of  the  Penal  Code  of  New 
York,  brought  forward  from  I  603  of  the 
Code  of  1882.  Fraud  by  a  bailee,  banker, 
agent,  factor,  trustee,  or  director,  or  mem- 
ber or  officer  of  any  company,  is  made  the 
basis  of  surrender  by  the  treaty.  The  British 
statute  punishes  the  making,  circulating,  or 
publishing,  with  intent  to  deceive  or  de- 
fraud, of  false  statements  or  aocounts  of  a 
body  corporate  or  public  company,  known 
to  be  false,  by  a  director,  manager,  or  public 
officer  thereof.  The  New  York  statute  pro- 
Tides  that  if  an  officer  or  director  of  a  cor- 
poration knowingly  concurs  )ii  making  or 
publishing  any  written  report,  exhibit,  or 
statement  of  its  affairs  or  pecuniary  condi- 
tion, containing  any  material  statement 
which  is  false,  he  is  guilty  of  a  misdemeanor. 
The  two  statutes  are  substantially  analo- 
gous. The  making  of  such  a  false  statement 
knowingly,  under  the  New  York  act,  car- 
ries with  it  the  inference  of  fraudulent  in- 
tent; but,  even  if  this  were  not  so^  crimi- 
nality under  the  British  act  would  certainly 
be  such  under  that  of  New  York.  Absolute 
identity  is  not  required.  The  essential  char- 
acter of  the  transaction  is  the  same,  and 
made  criminal  by  both  statutes. 

It  may  be  remarked  that  the  statutes  of 
several  other  states  agree  with  that  of  New 
York  on  this  subject;  and  that  §S  73  and 
74  of  the  act  of  Congress  to  define  and  pun- 
ish crimes  in  the  district  of  Alaska,  30 
Stet.  at  L.  1253,  chap.  429,  and  I  5209  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat 
1901,  p.  3497),  in  respect  of  the  officers  of 
national  banks,  are  largely  to  the  same  effect 
as  the  English  statute. 

As  the  state  of  New  York  was  the  place 

where  the  accused  was  found  and,  in  legal 

effect,  the  asylum  to  which  he  ha4  fled,  is 

g  the  language  of  the  treaty,  ^  made  criminal 

•  by  the  laws  of *both  countries,"  to  be  inter- 
preted as  limiting  its  scope  to  acts  of  Con- 
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gress,  and  eliminating  the  operation  of  the 
laws  of  the  states?  That  view  would  largely 
defeat  the  object  of  our  extradition  treaties 
by  ignoring  the  fact  that,  for  nearly  all 
crimes  and  misdemeanors,  the  laws  of  the 
states,  and  not  the  enactments  of  Congress, 
must  be  looked  to  for  the  definition  of  the 
offense.  There  are  no  common-law  crimes 
of  the  United  States;  and,  indeed,  in  most 
of  the  states  the  criminal  law  has  been  re- 
cast in  statutes,  the  common  law  being  re- 
sorted to  in  aid  of  definition.  Benson  v. 
UoMahon,  127  U.  S.  457,  32  L.  ed.  234,  8 
Sup.  Ct.  Hep.  1240. 

In  July,  1844,  Attorney  Greneral  Nelson 
advised  the  Secretary  of  State,  then  Mr.  Cal- 
houn, that  "  cases,  as  they  occur,  necessarily 
depend  upon  the  laws  of  the  several  states 
in  which  the  fugitive  may  be  arrested  or 
found;"  and  in  December  of  that  year,  Mr. 
Calhoun  wrote  to  the  French  minister: 
"What  evidence  is  necessary  to  authorize 
an  arrest  and  commitment  depends  upon  the 
laws  of  the  state  or  place  where  the  crim- 
inal may  be  found."  Moore,  Extradition, 
§  344;  United  States  v.  Warr,  3  N.  Y.  Legal 
Obs.  346,  Fed.  Cas.  No.  16,644. 

So,  Mr.  Secretary  Fish,  in  November, 
1873,  in  replying  to  certain  specified  ques- 
tions of  the  minister  of  the  Netherlands, 
among  other  things,  said:  "That,  in  every 
treaty  of  extradition,  the  United  States  in- 
sists that  it  can  be  required  to  surrender  a 
fugitive  criminal  only  upon  such  evidence 
of  criminality  as,  according  to  the  laws  of 
the  place  where  he  shall  be  found,  would 
justify  his  apprehension  and  conunitment 
for  trial  if  the  crime  had  there  been  commit- 
ted;" and  "that  the  criminal  code  of  the 
United  States  applies  only  to  offenses  de- 
fined by  the  general  government,  or  commit- 
ted within  its  exclusive  jurisdiction,  or  upon 
the  high  seas,  or  some  navigable  water,  and 
that  each  state  establishes  and  relates 
its  own  criminal  procedure,  as  well  with  re- 
spect to  the  definition  of  crimes  as  to  the 
mode  of  procedure  against  criminals,  and 
the  manner  and  extent  of  punishment.'* 
Moore,  Extradition,  S  337n. 

In  Muller'a  Oaee,  5  Phila.  289,  292,  the 
definition  of  the  offense  in  the  state  where 
the  fugitive  was  found  was  applied  by  the 
district  court  for  the  eastern  district  of 
Pennsylvania,  and  Judge  Cadwalader  said:§ 
•**  In  the  series  of  treaties  which  have  been* 
mentioned,  certain  offenses,  including  for- 
gery, are  named  with  reference  to  their  defi- 
nitions in  the  system  of  general  jurispru- 
dence. But  the  treaties  require  the  specifio 
application  of  the  definitions  to  be  conform- 
able, in  particular  cases,  to  the  jurispru- 
dence and  legislation  of  the  respective  places 
where  the  parties  may  be  arrested ;  and  like- 
wise require  the  application  of  local  rules 
of  decision  as  to  the  sufficiency  of  the  evi- 
dence. The  act  in  question  —  though  sen- 
erically  forgery  wherever  criminal  —  might 
be  specifically  criminal  in  one  place,  but  not 
in  another.  I  thought  that  the  question  de- 
pended upon  the  law  of  Penn^lvania  under 
the  statute  of  1860,  sad  that  the  case  on 
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the  part  of  the  Saton  goyernment  had, 
therefore,  been  made  out. 

"There  is  no  jurisprudence  or  oommon 
]xw  of  the  government  of  the  United  States. 
.  .  .  No  legislation  of  their  government, 
independently  of  the  jurisprudence  and  legis- 
lation of  the  several  states,  can  have  been 
expected  by  those  who  made  the  treaties 
ever  to  give  specific  definitions  of  certain 
crimes  mentioned  in  them.  No  such  legis- 
lation as  to  forgery  of  private  writings, 
'  which  is  the  offense  here  cnarged,  can  have 
been  expected.  As  to  this  crime,  and  others, 
local  definitions  and  rules  might  be  not  less 
different  in  Ohio  and  in  Pennsylvania  than 
in  Scotland  and  in  England,  or  might  be 
more  different.  In  framing  the  treaty  of 
1842  with  Great  Britain,  these  local  dif- 
ferences must  have  been  mutually  considered 
by  the  governments  of  the  two  contracting 
nations." 

And  this  language  is  strikingly  applicable 
to  the  supplemental  treaty  of  1889,  framed, 
as  it  was,  by  Mr.  Secretary  Blaine,  and  that 
accomplish^  la>vyer  and  publicist,  then  Sir 
Julian  Pauncefote,  who  was  thoroughly  fa- 
miliar with  the  dual  system  of  this  govern- 
ment. Where  there  was  reason  to  doubt 
whether  the  generic  term  embraced  a  par- 
ticular variety,  specific  language  was  used. 
As,  for  instance,  as  to  the  slave  trade; 
though  criminal,  yet,  apparently  because 
there  had  been  peculiar  local  aspects,  the 
crime  was  required  to  be  "  against  the  laws 
of  both  countries;"  and  so  as  to  fraud  and 
breach  of  trust,  which  had  been  brought 
witliin  the  grasp  of  criminal  law  in  com- 
g  paratively  recent  times.  But  it  is  enough 
•  if  the  particular  variety  was* criminal  in 
both  jurisdictions,  and  the  laws  of  both 
countries  included  the  laws  of  their  compo- 
nent parts. 

In  Chin  v.  Shine  we  applied  the  definition 
of  embezzlement  given  by  the  laws  of  Cali- 
fornia ;  but  there  the  petitioner  himself  ap- 
pealed to  that  definition,  and  the  case, 
though  in  many  respects  of  value  here,  did 
not  rule  the  precise  point  before  us. 

But  we  rule  it  now,  and  concur  with 
Judge  Lacombe,  that  when,  by  the  law  of 
Great  Britain,  and  by  the  law  of  the  state 
in  which  the  fugitive  is  found,  the  fraudu- 
lent acts  charged  to  have  been  conunitted  are 
made  criminal,  the  case  comes  fairly  within 
the  treaty,  which  otherwise  would  mani- 
festly be  inadequate  to  accomplish  its  pur- 
poses. And  we  cannot  doubt  that,  if  the 
United  States  were  seeking  to  have  a  per- 
son indicted  for  this  same  offense  under  the 
laws  of  New  York  extradited  from  Great 
Britain,  the  tribunals  of  Great  Britain 
wotild  not  decline  to  find  the  offense  charged 
to  be  within  the  treaty  because  the  law  vio- 
lated was  a  statute  of  one  of  the  states,  and 
not  an  act  of  Congress. 

It  is  true  that  in  the  case  of  Windsor 
(1865),  6  Best  &  S.  622,  a  contrary  view 
was  expressed;  but  it  should  be  observed 
that  the  charge  was  forgery,  and  it  was  held 
that  the  facts  did  not  constitute  forgery  in 
England,  and  that  the  statute  of  New  York 
defining  the  offense  of  forgery  in  the  ^ird 


degree  could  not  properly  be  regarded  as  ex- 
tending the  force  of  the  treaty  to  offensee 
not  embraced  within  the  definition  of  for- 
gery at  the  time  when  the  treaty  was  exe- 
cuted. So  far  as  the  conclusion  ia  expressed 
by  the  eminent  judges  who  united  in  that 
decision,  that  the  treaty  did  not  comprise 
offenses  made  such  only  by  the  legislation 
of  particular  states  of  Uie  United  States,  it 
does  not  receive  our  aseent. 

The  result  is  that  we  hold  that  the  com- 
missioner had  jurisdiction,  and  that  brings 
us  to  consider  whether  the  commissioner  or 
the  circuit  court  erred  in  denying  the  ap- 
plication to  be  let  to  bail. 

By  S  1015  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  718),  it  is  provided: 
"  Bail  shall  be  admitted  upon  all  arrests  in 
criminal  cases  where  the  offense  is  not  pun- 
ishable by  death;  and  in  such  cases  it  may 
be  taken  by  any  of  the  persons  authorised^ 
by  the  preceding  ^section  to  arrest  and  im-? 
prison  offenders."  But  this  must  be  read 
with  §  1014,  the  preceding  section,  and  that 
is  confined  to  crimes  or  offenses  against  the 
United  States.  Riee  v.  Ames,  180  U.  S.  377» 
45  L.  ed.  582,  21  Sup.  Ct.  Rep.  406.  These 
sections  were  originally  contained  in  one 
section.  Judiciary  Act  of  1789,  1  Stat,  at 
L.  91,  chap.  20.  §  33. 

Not  only  is  there  no  statute  providing  for 
admission  to  bail  in  cases  of  foreign  tra- 
dition, but  S  5270  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  8591),  is  in- 
consistent  with  its  allowance  after  commit- 
tal, for  it  is  there  provided  that,  if  he  finds 
the  evidence  sufficient,  the  commissioner  or 
judge  "  shall  issue  his  warrant  for  the  com- 
mitment of  the  person  so  chamd  to  the 
proper  jail,  there  to  remain  until  such  sur- 
render shall  be  made." 

And  §  5273  (U.  S.  Comp.  Stat.  1901,  p. 
3506),  provides  that,  when  a  person  is  eom- 
mitted  "to  remain  until  delivered  up  in 
pursuance  of  a  requisition,"  and  is  not  de- 
livered up  within  two  months,  he  may  be 
discharged,  if  sufficient  cause  to  the  con- 
trary is  not  shown. 

The  demanding  government,  when  it  has 
done  all  that  the  treaty  and  the  law  require 
it  to  do,  is  entitled  to  the  delivery  of  tibe 
accused  on  the  issue  of  the  proper  warrant, 
and  the  other  government  ts  under  obliga- 
tion to  make  the  surrender;  an  obligation 
which  it  might  be  impossible  to  fulfil  if 
release  on  bail  were  permitted.  The  enforce- 
ment of  the  bond,  if  forfeited,  would  hardly 
meet  the  international  demand;  and  the  re- 
gaining of  the  custody  of  the  accused  obvi- 
ously would  be  surrounded  with  serious  em- 
barrassment. And  the  same  reasons  which 
induced  the  languase  used  in  the  atatate 
would  seem  generally  applicable  to  release 
pending  examination. 

The  subject  was  considered  by  the  district 
court  of  Colorado  in  the  case  of  Garrier, 
57  Fed.  578,  and  Hallett,  J.,  held  that  the 
matter  of  admitting  to  bail  was  not  a  ques- 
tion of  practice;  that  it  was  dependent  on 
statute;  that  although  the  statute  of  the 
United  States  in  respect  of  procedure  in  ez- 
tradiUon  did  not  forUd  bail  in  eueh 
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that  was  not  enough^  as  the  authority  must 

be  expressed ;  and  that  as  there  was  no  pro- 

Tisiou  for  bail  in  the  act,  bail  oould  not  be 

allowed. 

And  Judge  Laoombe  in  the  present  case 

S  eta^  that  applications  to  admit  to  bail  in 

*  such  cases  had,  on  several  occasions,*  been 

made  to  the  circuit  court,  and  that  they  had 

been  uniformly  denied. 

In  Queen  v.  Spilahury  [1898],  2  Q.  B.  615, 
it  wad  held  that  the  Queen's  Bench  had, 
'Mndependently  of  statute,  by  the  common 
law,  jurisdiction  to  admit  to  bail,"  but  that 
was  a  case  ariaing  under  the  Fugitive  Of- 
fenders Act  [44  and  45  Vict.  chap.  69],  and 
the  distinction  existing  ordinarily  between 
rendition  between  different  parts  of  Her 
Majesty's  dominions,  and  cases  arising  under 
.  the  Extradition  Acts,  was  pointed  out.  The 
court,  while  ruling  that  the  power  to  admit 
to  bail  existed,  held  that,  as  matter  of  judi- 
cial discretion,  it  ought  not  to  be  exercised 
In  that  case. 

We  are  unwilling  to  hold  that  the  circuit 
eonrta  possess  no  power  in  respect  of  admits 
ting  to  bail  other  than  as  specifically  vested 
by  statute,  or  that,  while  bail  should  not 
ordinarily  be  granted  in  cases  of  foreign  ex- 
tradition, those  courts  may  not  in  any  case, 
and  whatever  the  special  circumstances,  ex- 
tend that  relief.  Nor  are  we  called  upon 
to  do  so,  as  we  are  clearly  of  opinion,  on 
this  record,  that  no  error  was  committed  in 
refusing  to  admit  to  bail,  and  that,  although 
the  refusal  was  put  on  the  ground  of  want 
of  power,  the  final  order  ought  not  to  be 
disturbed. 

The  afiirmance  of  the  final  order  leaves 
H  open  to  the  demanding  government  to 
withdraw  the  proceeding  first  initiated,  and 
proceed  on  the  subsequent  application,  the 
pendency  of  which,  as  called  to  our  atten- 
tion, we  do  not  think  required  us  to  dismiss 
this  appeal. 
Order  affirmed. 

(190  U.  S.  197)  

TERRITORY  OF  HAWAII,  Appt., 

OSAKI  MANKICHI.* 

EawaUan  annewation  —  effect  of  Vewlanda 
resolution  on  criminal  procedure. 

Criminal  proceedings  by  grand  end  petit  Jaries 
as  prescribed  by  XT.  S.  Const.  Amends.  6,  6, 
wero  not  substituted  for  the  ezlstlng  cHm- 
Iril  procedure  In  the  Hawaiian  Islands  by 
their  annexation,  "as  a  part  of  the  territory 
of  the  United  States  and  subject  to  the  sov- 
ereign dominion  thereof.'*  by  the  Newlands 
resolution  of  July  7,  1898  (30  Stat,  at  L. 
750),  accepting  the  cession  theretofore  made 
by  the  Republic  of  Hawaii,  and  continuing 
the  municipal  legislation  of  such  Islands  not 
Inconsistent  with  such  resolution  **nor  con- 
trary to  the  Constitution  of  the  United 
States,**  nntil  Congress  should  otherwise  de- 
termine. 


APPEAL  from  the  District  Court  of  tha 
United  States  for  the  Territory  of  Ha- 
waii to  review  a  decree  discharging  on  ha- 
beas corpus  a  person  convicted  of  manslaugh- 
ter upon  an  indictment  not  found  by  a  grand 
jury  and  upon  a  verdict  rendered  upon  the 
agreement  of  nine  jurora.  Reversed  and  re- 
manded, with  instructions  to  dismiss  the  pa- 
tition. 


[No.  210.] 
1909. 


Decided  June  t. 


I  See  U.  1.  ▼.  Don,  U  Sap.  OL  M. 


Statement  by  Mr.  Justice  Browns  h 

•  This  wcs  a  petition  by  Mankichi  for  a* 
writ  of  habeas  corpus  to  obtain  his  release 
from  the  Oahu  convict  prison,  where  he  is 
confined  upon  conviction  for  manslaughter, 
in  alleged  violation  of  the  Constitution,  in 
that  he  was  tried  upon  an  indictment  not 
found  by  a  grand  jury,  and  convicted  by  the 
verdict  of  nine  out  of  twelve  jurors,  the 
other  three  dissenting  from  the  verdict. 

Following  the  usual  course  of  procedure 
in  the  Bepublic  of  Hawaii,  prior  to  its  in- 
corporation as  a  territory  of  the  United 
States,  the  prisoner  was  tried  upon  an  in- 
dictment much  in  the  form  of  an  informa- 
tion at  common  law,  by  the  attorney  gen- 
eral, and  indorsed  "a  true  bill,  found  this 
4th  day  of  May;,  a.  d.  1899.  A.  Perry,  first 
judge  of  the  circuit  court,"  etc. 

From  an  order  of  the  United  States  dis- 
trict courts  discharging  the  prisoner,  the  at- 
torney general  of  tne  territory  appealed  to 
this  court. 

Messrs.  Edmimcl  P.  Dole  and  Solicitor 
General  Richards  for  appellant. 

Messrs.  Frederle  R.  Condert,  Jr., 
Paul  Fuller,  Oeorge  A,  Davis,  F.  M. 
Brooks,  and  Charles  Fred  Adams  for  appel 
le«.  « 

o 
*Mr.  Justice  Brown  delivered  the  opinion** 
of  the  court: 

The  question  involved  in  this  case  is  an 
extremely  simple  one.  The  difficulty  is  in 
fixing  upon  the  principles  applicable  to  ita 
solution.  By  a  joint  resolution  adopted  by 
Congress,  July  7,  1898  (30  Stat,  at  L.  750), 
known  as  the  Newlands  resolution,  and  with 
the  consent  of  the  Republic  of  Hawaii,  sig- 
nified in  the  manner  provided  in  its  Consti- 
tution, the  Hawaiian  islands  and  their  de- 
pendencies were  annexed  "as  a  part  of  the 
territory  of  the  United  States,  and  subject 
to  the  sovereign  dominion  thereof/'  with  the 
following  condition:  "The  municipal  leg- 
islation of  the  Hawaiian  islands,  not  enacted 
for  the  fulfilment  of  the  treaties  so  extin- 
guished, and  not  inconsistent  with  this  joint 
resolution  nor  contrary  to  the  Constitution 
of  the  United  States,  nor  to  any  existing 
treaty  of  the  United  States,  shall  remain  in 
force  until  the  Confess  of  the  United  States 
shall  otherwise  determine."  The  material 
parts  of  this  resolution  are  printed  in  the 
margin.t    Though  the  resolution  was  passed 


tJolnt  Resolntlon  to  Provide  tor  Annexlnff  the 
Hawaiian  Islands  to  the  United  States  (80 
Stat,  at  L.  750). 

Whereas  the  government  of  the  Republic  ef 
Hawaii  having,  in  due  form  signified  Its  cco- 
sent.  In  the  manner  ftovlded  by  Its  CoastltntloB, 
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#  Jul^  7,  the*lonnaI  fxansfer  was  not  made 
until  August  12,  when,  at  noon  of  that  day, 
the  American  flag  was  raised  over  the  gov- 
ernment house,  and  the  islands  ceded  with 
appropriate  ceremonies  to  a  representative 

^oi  the  United  States.    Under  the  conditions 
ei  named  in  this  resolution,  the  Hawaiian  is- 

*  lands  remained  iinder*the  name  of  the  "Re- 
public of  Hawaii"  iintil  June  14,  1900,  when 
they  were  formally  incorporated  by  act  of 
Congress  under  the  name  of  the  "territory 
of  Hawaii."  (31  Stat,  at  L.  141,  chap.  339.) 
By  this  act  the  Constitution  was  formally 
extended  to  these  islands  (§  5),  and  spe- 
cial provisions  made  for  empaneling  grand 
juries,  and  for  unanimous  verdicts  of  petty 
juries.   (§83.) 

The  question  is  whether,  in  continuing 
the  municipal  legislation  of  the  islands  not 
contrary  to  the  Constitution  of  the  United 
btates,  iL  was  intended  to  abolish  at  once 
the  criminal  procedure  theretofore  in  force 
upon  the  islands,  and  to  substitute  imme- 
diately, and  without  new  legislation,  the 
common  law  proceedings  by  grand  and  petit 
jury,  which  had  been  held  applicable  to  oth- 
er organized  territories  {Wehater  ▼.  Reid, 
1 1  How.  437,  13  L.  ed.  761 ;  American  Puh. 
Co.  V.  Fisher,  166  U.  S.  464,  41  L.  ed.  1079, 
17  Sup.  Ct.  Rep.  618;  Thompson  v.  Utah,  170 
U.  8.  343,  42  L.  ed.  1061,  18  Sup.  Ct.  Rep. 
620),  though  we  have  also  bela  that  the 
states,  when  once  admitted  as  such,  may 
dispense  with  grand  juries  (Huriado  v.  Cal- 
if omia,  110  U.  S.  616,  28  L.  ed.  232,  4  Sup. 
(Jt.  Rep.  HI,  292),  and  perhaps  also  allow 
verdicts  to  be  rendered  by  less  than  a  unani- 
mous vote  {American  Puh,  Co.  v.  Fisher, 
166  U.  S.  464,  41  L.  ed.  1079,  17  Sup.  Ct. 
Rep.  618;  Thompson  v.  Utah,  170  U.  S.  343, 
42  L.  ed.  1061,  18  Sup.  Ct.  Rep.  620). 

In  fixing  upon  the  proper  construction  to 
be  given  U>  tnis  resolution,  it  is  important 
to  bear  in  mind  t^e  history  and  condition 
of  the  islands  prior  to  their  annexation  by 
Congress.  Since  1847  they  had  enjoyed  the 
blessings  of  a  civilized  government,  and  a 
system  of  jurisprudence  modeled  largely 
upon  the  common  law  of  England  and  the 
United  States.  Though  lying  in  the  tropi- 
cal zone,  the  salubrity  of  their  climate  and 
the  fertility  of  their  soil  had  attracted 
thither  large  numbers  of  people  from  Europe 
and  America,  who  brought  with  them  polit- 
ical ideas  and  traditions  which,  about  sixty 
years  ago,  found  expression  in  the  adoption 
of  a  code  of  laws  appropriate  to  their  new 


conditions.  Churches  were  founded,  s^oola 
opened,  courts  of  justice  established,  and 
civil  and  criminal  laws  administered  upon 
substantially  the  same  principles  which  pre- 
vailed in  the  two  countries  from  which  most 
of  the  immigrants  had  come.  Taking  the 
lead,  however,  in  a  chance  which  has  since 
been  adopted  by  several  of  the  United  States,  e« 
no  provision  was  made  for  grand  juries,  and  JJ 
criminals  were  prosecuted*upon  indictments* 
found  by  judges.  By  a  law  passed  in  1847, 
the  number  of  a  jury  was  fixed  at  tw€dve^ 
but  a  verdict  might  be  rendered  upon  the 
agreement  of  nine  jurors.  The  question  in- 
volved in  this  case  is  whetner  it  was  in- 
tended that  this  practice  should  be  instant- 
ly chan^d,  and  the  criminal  procedure  em- 
bodied m  the  5th  and  6th  Amendments  to 
the  Constitution  be  adopted  as  of  August  12, 
1898,  when  the  Hawaiian  flas  was  hauled 
down  and  the  American  fiag  hoisted  in  its 
place. 

If  the  words  of  the  Newlands  resolution, 
adopting  the  municipal  legislation  of  Ha- 
waii, ''not  contrary  to  the  Constitution  of 
the  United  States,"  be  literally  applied,  the 
petitioner  is  entitled  to  his  discharge,  since 
that  instrument  expressly  requires  (Amend- 
ment 5)  that  "no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury;"  and  (Amendment 
6),  that  "in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  juiyr  of  the 
state  and  district  wherein  the  crime  shall 
have  been  committed."  But  there  is  another 
quesuon  underlying  this  and  all  other  rules 
for  tne  interpretation  of  statutes,  and  that 
is.  What  was  the  intention  of  the  legislative 
body?  Without  going  back  to  the  famous 
case  of  the  drawing  of  blood  in  the  streets 
of  Bologna,  the  b<x>ks  are  full  of  authori- 
ties to  the  effect  that  the  intention  of  the 
lawmaking  power  will  prevail,  even  against 
the  letter  of  the  statute;  or,  as  tersely  ex- 
pressed by  Mr.  Justice  Swayne  in  Smyths 
V.  Fiske,  23  Wall.  374,  380,  23  L.  ed.  47,  49 1 
"A  thing  may  be  within  the  letter  of  a  stat- 
ute and  not  within  its  meaning,  and  within 
its  meaning,  though  not  within  its  letter* 
The  intention  of  the  lawmaker  is  the  law." 
A  parallel  expression  is  found  in  the  opin- 
ion of  Mr.  Chief  Justice  Thompson  of  the 
supreme  court  of  the  state  of  New  York 
(subsequently  Mr.  Justice  Thompson  of  this 
court),  in  People  ▼.  Utica  Ins.  Co.  15  Johns. 


to  cede,  absolately  and  without  reserve,  to  the 
United  States  of  America,  all  rights  of  sover- 
eignty of  whatsoever  kind  in  and  over  the  Hap 
waiian  Islands  and  their  dependencies,  and  also 
to  cede  and  transfer  to  the  United  States  the 
absolute  fee  and  ownership  of  all  pahlle,  gov- 
ernment, or  Crown  lands,  public  balldings  or 
edifices,  ports,  harbors,  military  equipment,  and 
all  other  public  property  of  eveiy  kind  and  de- 
scription belonging  to  the  government  of  the 
Hawaiian  islands,  together  with  every  right  and 
apportenance  thereunto  appertaining:  There- 
ftee. 

Resolved  hy  the  Senate  and  House  of  Repre- 
sentattves  of  the  United  States  of  America  in 
Congress  assembled.  That  said  eesslon  Is  ae- 
ecpted,  ratlfled,   and  confirmed,  and  that  the 


said  Hawaiian  islands  and  their  dependencies 
be,  and  they  are  hereby,  annexed  as  a  part  of 
the  territory  of  the  United  Btates  and  are  sub- 
ject to  the  sovereign  dominion  thereof,  and  that 
all  and  singular  the  property  and  rights  her»> 
inbefore  mentioned  are  vested  In  the  United 
States  of  America. 

Until  Congress  shall  provide  for  the  govern- 
ment of  snch  islands,  all  the  civil,  judicial,  and 
military  powers  exercised  by  the  officers  of  the 
existing  government  la  said  Islands  shall  be 
vested  In  such  person  or  persons,  and  shall  be 
exercised  In  such  manner,  as  the  President  of  the 
United  States  shall  direct;  and  the  Presldeni 
shall  have  power  to  remove  said  ofllceis  and  fill 
the  vacancies  so  occasioned. 
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858,  881,  8  Am.  Dec.  248:  "A  thing  which 
is  within  the  intention  of  the  makers  of  a 
statute  is  as  much  within  the  statute  as  if 
It  were  within  the  letter;  and  a  thing  which 
Is  within  the  letter  of  the  statute  is  not 
within  the  statute,  unless  it  be  within  the 
intention  of  the  makers.** 

Without  going  farther,  numerous  illus- 
co  trations  of  this  maxim  are  found  in  the  re- 
g  porta  of  our  own  court.  Nowhere  is  the 
•  doctrine  more  broadly  stated  than  in  United 
States  V.  Kirhy^  7  Wall.  482,  19  L.  ed.  278, 
in  which  an  act  of  Congress,  providing  that 
if  "any  person  shall  knowingly  and  wilfullv 
obstruct  or  retard  the  passage  of  the  mail, 
or  of  any  driver  or  carrier,**  was  held  not 
to  apply  to  a  state  officer  who  held  a  war- 
rant of  arrest  against  a  carrier  for  murder, 
the  court  observing  that  no  officer  of  the 
United  States  was  placed  bv  his  |>osition 
above  responsibility  to  the  legal  tribunals 
of  the  country,  and  to  the  ordinary  processes 
for  his  arrest  and  detention  when  accused 
of  felony.  "All  laws,"  said  the  court, 
"should  receive  a  sensible  construction.  Gen- 
eral terms  should  be  so  limited  in  their  ap- 
plication as  not  to  lead  to  injustice,  oppres- 
sion, or  an  absurd  consequence.  It  will  al- 
ways, therefore,  be  presumed  that  the  leg- 
islature intoided  exceptions  to  its  language, 
which  would  avoid  results  of  this  character. 
The  reason  of  the  law  in  such  cases  should 
prevail  over  its  letter.*'  A  case  was  cited 
from  Plowden,  holding  that  a  statute  which 
pimished  a  prisoner  as  a  felon  who  broke 
prison  did  not  extend  to  a  prisoner  who 
oroke  out  when  the  prison  was  on  fire,  "for 
he  is  not  to  be  hangeid  because  he  would  not 
stay  to  be  burnef**  Similar  language  to 
that  in  Kirhy^B  Case  was  used  in  Carlisle  v. 
United  States,  16  Wall.  147,  153,  21  L.  ed. 
426,  429. 

In  Atkins  r.  Fibre  Disintegrating  Co, 
18  Wall.  272,  21  L.  ed.  841,  it  was  held  that 
a  suit  in  personam  in  admiralty  was  not  a 
"civil  suit"  within  the  11th  section  of  the 
judiciary  act,  though  clearly  a  civil  suit 
in  the  general  sense  of  that  phrase,  and  as 
used  in  other  sections  of  the  same  act.  See 
also  Re  Louisville  Underwriters,  184  U.  S. 
488,  33  L.  ed.  991,  10  Sup.  Ct.  Rep.  587.  So 
in  Eeydenfeldt  v.  Daney  Gold  d  S%lver  Min, 
Co,  93  U.  S.  634,  638,  23  Lu  ed.  995,  996,  it 
was  said  by  Mr.  Justice  Davis:  "If  a  lit- 
eral interpretation  of  any  part  of  it  [a  stat- 
ute] would  operate  unjustly,  or  lead  to  ab- 
surd results,  or  be  contrary  to  the  evident 


meaning  of  the  act  taken  as  a  whole,  it 
should  be  rejected.  There  is  no  better  way 
of  discovering  its  true  meaning,  when  expres- 
sions in  it  are  rendered  ambiguous  by  their 
connection  with  other  clauses,  than  by  con- 
sidering the  necessity  for  it,  and  the  causes 
which  induced  its  enactment.'*  To  the 
same  effect  are  the  Church  of  Holy  Trinity 
V.  United  States,  143  U.  S.  457,  36  L.  ed.  226,^ 
12  Sup.  Ct.  Rep.  511,  in  which  many  cases  J| 
are  cited  and  reviewed,  and^Lou  Ow  Bew  v.* 
United  States,  144  U.  S.  47,  59,  36  L.  ed. 
340,  345,  12  Sup.  Ct  Rep.  517.  In  this 
latter  case  it  was  held  that  a  statute  re- 
quiring the  permission  of  the  Chinese  gov- 
ernment, and  the  identification  of  "every 
Chinese  person  other  than  a  laborer,  who 
may  be  entitled  by  said  treaty  or  this  act 
[of  Congress]  to  come  within  the  United 
States,"  did  not  apply  to  "Chinese  mer- 
chants already  domiciled  in  the  United 
States,  who,  having  left  the  country  for  tem- 
porary purposes,  animo  revertendi,  seek  to 
re-enter  it  on  their  return  to  their  business 
and  their  homes."  Said  the  Chief  Justice: 
"Nothing  is  better  setUed  than  that  stat^ 
utes  should  receive  a  sensible  oonstmction, 
such  as  will  effectuate  the  legislative  inten- 
tion, and,  if  possible,  so  as  to  avoid  an  un« 
just  or  an  absurd  conclusion." 

Two  recent  English  cases  axe  instructive 
in  this  connection:  In  Plumstead  Diet.  Bd. 
of  Works  v.  Spackman,  L.  R.  13  Q.  B.  Div. 
878,  887,  it  was  said  by  the  Master  of  Rolls, 
afterwards  Lord  Esher:  "If  there  are  n.. 
means  of  avoiding  such  an  interpretation  of 
the  statute"  (as  will  amount  to  a  great 
hardship),  "a  judge  must  come  to  the  con- 
clusion that  the  legislature  b^  inadvertence 
has  committed  an  act  of  legislative  injus- 
tice; but,  to  my  mind,  a  judge  ought  to 
struggle  with  all  the  intellect  that  he  has, 
and  with  all  the  vigor  of  mind  that  he  has, 
against  such  an  interpretation  of  an  act  of 
Parliament;  and,  unless  he  is  forced  to 
come  to  a  contrary  conclusion,  he  ought  to 
assume  that  it  is  impossible  that  the  legis- 
lature could  have  so  intended."  See  uso 
Ew  parte  Walton,  Lu  R.  17  Ch.  Div.  746. 

Is  there  any  room  for  construction  in  this 
case,  or,  are  the  words  of  the  resolution  so 
plain  that  construction  is  impossible  T  There 
are  many  reasons  which  induce  us  to  hold 
that  the  act  was  not  intended  to  Interfere 
with  the  existing  practice,  when  such  inter- 
ference would  result  in  imperiling  the  peace 
and  good  order  of  the  islands.    The  main 


Tbe  existing  treaties  of  the  Hawaiian  Islands 
with  foreign  nations  shall  forthwith  cease  and 
determine,  being  replaced  by  soch  treaties  as 
may  exist,  or  as  may  be  hereafter  conclnded, 
between  the  United  States  and  each  foreign  na- 
tion. The  municipal  leglslatian  of  the  Hawaiian 
Islands,  not  enacted  for  the  fulfilment  of  the 
treaties  so  extlngnlshed,  and  not  Inconsistent 
with  tbis  joint  resolation  nor  contrary  to  the 
Constitution  of  the  United  States,  nor  to  any 
sadstlng  treaty  of  the  United  States,  sball  re- 
main in  force  until  tbe  Congress  of  the  United 
States  shall  otherwise  determine. 

Until  legislation  sball  be  enacted  extending 
the  United  States  cnstoms  laws  and  regulations 
to  tbe  Hawaiian  islands,  tbe  existing  customs 
lelatSoiis    of   the   Hawaiian   islands   with   the 


United  States  and  other  coontrles  shall  remain 
unchanged. 

There  shall  be  no  farther  Immigration  of  Cbl-< 
nese  into  the  Hawaiian  islands,  except  upon| 
such  conditions  as  are  now  or  may  bereafter  be' 
allowed  by  tbe  laws  of  tbe  United  States ;  and 
no  Chinese,  by  reason  of  anything  bereln  con- 
tained, shall  be  allowed  to  enter  tbe  United 
States  from  tbe  Hawaiian  islands. 

Tbe  President  shall  appoint  five  commission- 
ers,  at  least  two  of  whom  shall  be  residents  o( 
the  Hawaiian  Islands,  wbo  sball,  as  soon  as  rea-t 
sonably  practicable,  recommend  to  Congress 
such  legislation  concerning  the  Hawaiian  Islands 
ss  they  shall  deem  necesMJT  or  proper. 
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objects  of  the  resolution  were,  Ist,  to  accept 
the  cession  of  the  islands  theretofore  made 
by  the  Republic  of  Hawaii,  and  to  annex  the 
same  "as  a  part  of  the  territory  of  the 
United  States,  and  subject  to  the  sovereign 
dominion  thereof;"  2d,  to  abolish  all  exist- 
ing treaties  with  various  nations,  and  to  rec- 
ognize only  treaties  between  the  United 
iQ  States  and  such  foreign  nations ;  3d,  to  con- 
jj  tinue  the  existing  laws  and  customs  regu- 
*  lations,  so  far  as  they  were  not^inconsistcnib 
with  the  resolution,  or  contrary  to  the  Con- 
stitution, until  Congress  should  otherwise 
determine.  From  the  terms  of  this  resolution 
it  is  evident  that  it  was  intended  to  be  mere- 
ly temporary  and  provisional;  that  no 
diange  in  the  government  was  contemplated, 
and  that,  until  further  legislation, the  Repub- 
lic of  Hawaii  continued  in  existence.  £ven 
its  name  was  not  changed  until  1900,  when 
the  "territory  of  Hawaii"  was  organizcid.  The 
laws  of  the  United  States  were  not  extended 
over  the  islands  imtil  the  organic  act  was 
passed  on  April  30,  1900,  when,  so  careful 
was  Congress  not  to  disturb  the  existing 
condition  of  things  any  further  than  was 
necessary,  that  it  was  provided  (§5)  that 
only  "the  laws  of  the  United  States  which 
are  not  locally  inapplicable  shall  have  the 
same  force  and  effect  within  the  said  terri- 
tory as  elsewhere  in  the  United  States." 
There  was  apparently  some  discretion  left 
to  the  courts  m  this  connection.  Indianap' 
oli3  d  8t.  L.  R.  Co.  V.  Horat,  93  U.  S.  291, 
299,  23  L.  ed.  898,  901.  The  fact,  already 
mentioned,  that  Confess,  in  this  organic 
act,  inserted  a  provision  for  the  empaneling 
of  grand  juries  and  for  the  unanimity  of  ver- 
dicts, indicates  an  understanding  that  Uie 
previous  practice  had  been  pursued  up  to 
that  time,  and  that  a  change  in  the  existing 
law  was  contemplated. 

Of  course,  under  the  Newlands  resolution, 
any  new  legislation  must  conform  to  the 
CcoDstitution  of  the  United  States;  but 
how  far  the  exceptions  to  the  exist- 
ing municipal  legislation  were  intended 
to  abolish  existing  laws  must  depend  some- 
what upon  circumstances.  Where  the  imme- 
diate application  of  the  Constitution  re- 
quired no  new  legislation  to  take  the  place 
of  that  which  the  Constitution  abolished,  it 
may  be  well  held  to  have  taken  immediate 
effect;  but  where  the  application  of  a  pro- 
ceduie  hitherto  well  known  and  acquiesced 
in  left  nothing  to  take  its  place,  without  new 
legislation,  the  result  might  be  so  disastrous 
that  we  mi^ht  well  say  that  it  could  not 
have  been  within  the  contemplation  of  Con- 
gress. In  all  probability  tne  contingency 
which  has  actually  arisen  occurred  to  no 
one  at  the  time.  If  it  had,  and  its  conse- 
quences were  foreseen,  it  is  incredible  that 
Congress  should  not  have  provided  against 
It. 
«  If  the  negative  words  of  the  resolution, 
JJ  ••nor  contrary  to  the  Constitution  of  the 
•  United  States,"  be  construed  ai^imposing  up- 
on the  islands  every  provision  of  a  Consti- 
tution which  must  have  been  unfamiliar  to 
a  ItLTgd  number  of  their  inhabitants,  and  for 


which  no  previous  preparation  had  been 
made,  the  consequences  in  this  particular 
connection  would  be  that  every  criminal  in 
the  Hawaiian  islands  convicted  of  an  infa- 
mous offense  between  August  12,  1898,  and 
June  14,  1900,  when  the  act  organizing  tha 
territorial  government  took  effect,  must  be 
set  at  large;  and  every  verdict  in  a  civil 
case  rendered  by  less  than  a  unanimous  Jury 
held  for  naught.  Surely,  such  a  result  could 
not  have  been  within  the  contemplation  of 
Congress.  It  ia  equally  manifest  that  such 
could  not  have  been  the  intention  of  the 
Republic  of  Hawaii  in  surrendering  its  au- 
tonomy. Until  then  it  was  an  independent 
nation,  exercising  all  the  powers  and  pxvtog- 
atives  of  comple&  sorereignty.  It  certain^ 
could  not  have  anticipated  tiiat,  in  dealing 
with  another  indepenaent  nation,  and  yield- 
ing up  its  sovereignty,  it  had  denuded  it- 
self, by  a  negative  pregnant,  of  all  power 
of  enforcing  its  criminal  laws  according  to 
the  methods  which  had  been  in  vogue  for 
sixty  years,  and  was  adopting  a  new  pro- 
cedure for  which  it  had  had  no  opportunity 
of  making  preparation.  The  legislature  of 
the  Republic  had  just  adjourned,  not  to  con- 
vene again  until  some  time  in  1900,  and  not 
actually  convening  until  1901.  The  resolu- 
tion on  its  face  bears  evidence  of  having  been 
intended  merely  for  a  temporary  purpose^ 
and  to  give  time  to  the  Republic  to  adapt 
itself  to  such  form  of  territorial  government 
as  should  afterwards  be  adopted  in  its  or- 
ganic act. 

The  language  of  Mr.  Buchanan,  then  Sec- 
retary of  State,  in  holding  that  the  military 
government  established  m  California  did 
not  cease  to  exist  with  the  treaty  of  peace, 
but  continued  as  a  government  de  facto  un- 
til Congress  should  provide  a  territorial  gov- 
ernment, is  peculiarly  applicable  to  this 
case.  ''The  great  law  of  necessity  justifies 
this  conclusion.  The  consent  of  the  people 
is  irresistibly  inferred  from  the  fact  that  no 
civilized  community  could  possibly  desire  to 
abrogate  an  existing  government,  when  the 
alternative  presented  would  be  to  place 
themselves  in  a  state  of  anarchy,  beyona  the 

Srotection  of  all  laws,  and  reduce  them  to 
le  unhappy  necessity  of  submitting  to  the 
dominion  of  the  strongest."    [Cross  ▼.  Bar^k^ 
rieon]  1«  How.  184,  14  L.  ed.  897.  8 

*It  is  insisted,  however,  that,  as  the  com-* 
mon  law  of  England  had  been  adopted  in  Ha- 
waii by  the  Code  of  1897,  it  was  within  the 
power  of  the  courts  to  summon  a  grand  jury, 
and  that  such  action  migl^t  have  been  taken 
and  criminals  tried  upon  indictments  prop- 
erly found,  and  convicted  by  a  unanimous 
verdict.  The  suggestion  is  rather  fanciful 
than  real,  since  §  1109  of  the  Code  of  1897, 
adopting  the  common  law  of  Ergland,  con- 
tained a  proviso  that  "no  person  shall  be 
subject  to  criminal  proceedings  except  as 
provided  by  the  Hawaiian  laws."  Tliese 
laws  provided  expressly  (§  616,  Penal  Laws 
of  1897)  as  follows:  "The  necessary  bills 
of  indictment  shall  be  duly  prepared  by  % 
legal  prosecuting  officer,  and  be  duly  pre- 
sented to  the  presiding  judge  of  a  court  be- 
fore the  arraignment   of   t£e   accused,   and 
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such  Judffe  shall,  after  examination,  certify 
upon  each  bill  of  indictment  whether  he 
finds  the  same  a  true  bill  or  not.'^  The  ques- 
tion thus  squarely  presented  to  every  judge 
in  the  Republic  was,  whether  he  was  boiind 
to  summon  a  grand  jury  under  the  Newlands 
resolution,  when  no  provision  existed  by  law 
for  impaneling  the  same,  or  their  payment, 
and  when,  in  so  doing,  he  was  obliged  to  ig- 
nore the  plain  statute  of  his  own  country. 

It  is  not  intended  here  to  decide  that  the 
words  "nor  contrary  to  the  Constitution  of 
the  United  States"  are  meaningless.  Clearly, 
the^  would  be  operative  upon  any  municipal 
legislation  thereafter  adopted,  and  upon  any 
proceedings  thereafter  had,  when  the  appli- 
cation of  the  Constitution  would  not  result 
in  the  destruction  of  existing  provisions  con- 
ducive to  the  peace  and  gooa  order  of  the 
community.  Therefore  we  should  answer 
without  hesitation  in  the  negative  the  ques- 
tion put  by  counsel  for  the  petitioner  in 
their  brief:  "Would  municipal  statutes  of 
Hawaii,  allowing  a  conviction  of  treason  on 
circumstantial  evidence,  or  on  the  testimony 
of  one  witness,  depriving  a  person  of  liberty 
by  the  will  of  the  legislature  and  without 
process  or  confiscating  private  property  for 
public  use  without  compensation,  remain  in 
force  after  an  annexation  of  the  territory 
to  the  United  States,  which  was  conditioned 
upon  the  extinction  of  all  legislation  contra- 
ry to  the  Constitution!"  \^  would  even  CO 
« farther,  and  sa^  that  most,  if  not  all,  tne 
Jl  privileges  and  immunities  contained  in  the 
•  Bill  of  Rights  of  the  •Constitution  were  in- 
tended to  apply  from  the  moment  of  an- 
nexation; but  we  place  our  decision  of  this 
case  upon  the  ^ound  that  the  two  rights 
alleeea  to  be  violated  in  this  case  are  not 
fundamental  in  their  nature,  but  concern 
merely  a  method  of  procedure  which  sixty 
years  of  practice  had  shown  to  be  suited  to 
the  conditions  of  the  islands,  and  well  cal- 
culated to  conserve  the  rights  of  their  cit- 
izens to  their  lives,  their  property,  and  their 
well  being. 

Inasmuch  as  we  are  of  opinion  that  the 
status  of  the  islands  and  the  powers  of  their 
provisional  government  were  measured  by 
the  Newlands  resolution,  and  the  case  has 
been  argued  upon  that  theory,  we  have  not 
deemed  it  necessary  to  consider  what  would 
have  been  its  position  had  the  important 
words  "nor  contrary  to  the  Constitution  of 
the  United  States"  been  omitted,  or  to  re- 
consider the  questions  which  arose  in  the 
Insular  Tariff  Cases  regarding  the  power  of 
Congress  to  annex  territory  without,  at  the 
same  time,  extending  the  Constitution  over 
it.  Of  course,  for  the  reasons  already 
stated,  the  questions  involved  in  this  ease 
could  arise  only  from  such  as  occurred  be- 
tween the  taking  effect  of  the  joint  resolu- 
tion of  July  7,  1898,  and  the  act  of  April 
80,  1900,  establishing  the  territorial  govern- 
ment. 

The  decree  of  the  Distriei  Court  for  the 
territory  of  Hatcaii  mu^  he  reversed,  and 
the  case  remanded  to  that  oourt»  with  in- 
stmetions  to  dismiss  the  petition. 


Mr.  Justice  White  and  Mr.  Justice  M»» 
Kenna,  concurring: 

The  court  in  its  opinion  disposes  of  the 
case  solely  by  a  construction  of  the  act  of 
Congress.  Conceding,  arguendo,  that  such 
view  is  wholly  adequate  to  decide  the  cause, 
I  concur  in  the  meaning  of  the  act  as  ex- 
pounded in  the  opinion  of  the  court,  and, 
in  the  main,  with  the  reasoning  by 
which  that  interpretation  is  elucidated.  I 
prefer,  however,  to  place  my  concurrence  in 
the  judgment  upon  an  additional  ground 
which  seems  to  me  more  fundamental.  That 
ground  is  this:  That  as  a  consequence  of 
the  relation  which  the  Hawaiian  islands  oc- 
cupied towards  the  United  States,  growings 
out  of  the  resolution  of  annexation,  the  pro-^ 
visions  of  the  5th  and  6th« Amendments  of* 
the  Constitution  concerning  grand  and  petit 
juries  were  not  applicable  to  that  territory, 
because  whilst  the  effect  of  the  resolution 
of  annexation  was  to  acquire  the  islands,  and 
subject  them  to  the  sovereignty  of  the 
United  States,  neither  the  terms  of  the  res- 
olution nor  the  situation  which  arose  from 
it  served  to  incorporate  the  Hawaiian  is- 
lands into  the  United  States,  and  make  them 
an  integral  part  thereof.  In  other  words,  in 
my  opinion,  the  case  is  controlled  by  the  de- 
cision in  Doumes  v.  Bidicell,  182  U.  S.  244, 
45  L.  ed.  1088,  21  Sup.  Ct  Rep.  770. 

The  resolution  of  Congress  annexing  the 
islands,  it  seems  to  me,  makes  the  conclusion 
just  stated  quite  clear,  and  manifests  that 
it  was  not  intended  to  incorporate  the  is- 
lands eo  instanti,  but,  on  the  contrary,  that 
the  purpose  was,  whUst  ac()uiring  them,  to 
leave  the  permanent  relation  which  they 
were  to  bear  to  the  sovemment  of  the 
United  States  to  await  the  subsequent  deter- 
mination of  Congress.  By  the  resolution 
the  islands  were  annexed,  not  absolutely,  but 
merely  "as  a  part  of  the  territory  of  the 
Uniteid  States,'^  and  were  simply  declared  to 
be  subject  to  its  sovereigntjr.  The  minutest 
examination  of  the  resolution  fails  to  dis- 
close any  provision  declaring  that  the  is- 
lands are  incorporated  and  made  a  part  of 
the  United  States,  or  endowing  them  with 
the  rights  which  would  arise  from  such  re- 
lation. On  the  contraij,  the  resolution  re- 
pels the  conclusion  of  incorporation.  Thus 
it  provided  for  the  government  of  the  islands 
by  a  commission  to  be  appointed  by  the  Pres- 
ident, until  Congress  mould  have  opportu- 
nity to  create  the  government  which  would 
be  deemed  best  Further,  it  stipulated  "until 
legislation  shall  be  enacted  extending  the 
United  States  customs  laws  and  regulations 
to  1^  Hawaiian  islands,  the  existing  cus- 
toms relations  of  the  Hawaiian  islands  with 
the  United  States  and  other  countries  shall 
remain  unchanged.''  And,  if  possible,  to 
make  the  purpose  of  Congress  yet  clearer, 
the  act  provided  that  "the  President  shall 
appoint  five  commissioners,  at  least  two  of 
whom  shall  be  residents  of  the  Hawaiian  is- 
lands, who  shall,  as  soon  as  reasonably  prac- 
ticable, recommend  to  Congress  such  legis- 
lation concerning  the  Hawaiian  islands  as 
they  shall  deem  necessary  or  proper.**    All 


792 


23  SUPREME  COURT  REPORTER. 


Oct.  Tbrm^ 


^  these  provisions,  in  my  opinion,  clearly  point 
^  out  tliat,  whilst  the  purpose  was  to  acquire 
?  and  extend  the  sovereignty  of  the  United 
States  over  the  islands,  it  was  proposed  only 
to  provide,  by  the  resolution  of  annexation, 
a  provisional  government  until  Congress 
should  become  possessed  of  the  information 
necessary  to  enable  it  to  determine  what 
should  be  the  permanent  status  of  the  an- 
nexed territory.  And  the  meaning  of  the 
resolution  of  annexation  thus  indicated  by 
its  terms  is  reflexly  demonstrated  by  the  act 
•*To  Provide  a  Government  for  the  Territory 
of  Hawaii,"  approved  April  30,  1900,  by 
which  the  islands  were  undoubtedly  made  a 
part  of  the  United  States  in  the  fullest  sjnse 
and  given  a  territorial  form  of  government. 
When  the  two  acts  are  put  in  contrast  and 
the  declarations  in  the  later  act  are  consid- 
ered, which  were  not  found  in  the  earlier 
act,  and  which,  it  is  to  be  presumed,  were 
intentionally  omitted  from  the  resolution 
providing  for  annexation,  I  can  see  no  rea- 
son for  holding  that  the  mere  act  of  annexa- 
tion accomplished  the  result  which  was 
brought  about  by  the  subsequent  law  con- 
taining the  more  comprehensive  provisions. 

The  mere  annexation  not  having  effected 
the  incorporation  of  the  islands  into  the 
United  States,  it  is  not  an  open  question 
that  the  provisions  of  the  Constitution  as  to 
grand  and  petit  juries  were  not  applicable 
to  them.  Hurtado  v.  California,  110  U.  S. 
616,  28  L.  ed.  232,  4  Sup.  a.  Rep.  Ill,  292; 
Ke  Ro88y  140  U.  S.  473,  aub  nam.  Rosa  y.  Mo- 
Intyre,  35  L.  ed.  683,  11  Sup.  Ct.  Rep.  897: 
Bolln  V.  Vehraakof,  176  U.  S.  83,  and  cases 
cited  on  page  83,  44  L.  ed.  382,  20  Sup.  Ct. 
Rep.  287;  Maaftoell  v.  Dow,  176  U.  S.  684, 
44  L.  ed.  597,  20  Sup.  Ct.  Rep.  448,  494;  and 
Dovmes  ▼.  Bidtoell,  182  U.  S.  244,  46  Lu  ed. 
1088,  21  Sup.  Ct.  Rep.  770. 

Nor  is  there  anything  in  the  provision  in 
the  act  of  annexation  relating  to  the  opera- 
tion of  the  Constitution  in  the  annexed  ter- 
ritory which  militates  against  the  conclu- 
sions previously  expressed.  The  text  of  the 
resolution  on  this  subject  is  as  follows: 

"The  municipal  legislation  of  the  Ha- 
waiian islands,  not  enacted  for  the  fulfil- 
ment of  the  treaties  so  extinguished,  and  not 
inconsistent  with  this  joint  resolution,  nor 
contrary  to  the  Constitution  of  the  United 
States,  nor  to  any  existing  treaty  of  the 
United  States,  shall  remain  in  force  until 
the  Congress  of  the  United  States  shall  oth- 
erwise determine." 
IN  Now,  in  so  far  as  the  Constitution  is  con- 
^oerned,  the  clause  subjecting^  the  existing 
*  legislation  which  was  provisionally*  contin- 
ued to  the  control  of  the  Constitution, 
clearly  referred  only  to  the  provisions  of  the 
Constitution  which  were  applicable,  and  not 
to  those  which  were  inapplicable.  In  other 
words,  having,  by  the  resolution  itself,  cre- 
ated a  condition  of  things  absolutely  incom- 
patiUe  with  immediate  incorporation..  Con- 
gress, mindful  that  the  Constitution  was  the 
supreme  law,  and  that  its  applicable  provi- 
sions were  operative  at  all  times,  every- 
where, and  upon  every  condition  and  per- 
sons, declared  that  nothing  in  the  joint  reso- 


lution continuing  the  customs  legislation 
and  local  law  should  be  considered  as  perpet- 
uating such  laws,  where  thoy  were  inconsist- 
ent with  those  fundamental  provisions  of  the 
Constitution  which  were,  by  their  own  force, 
applicable  to  the  territory  with  which  Con- 
gress was  dealing. 

To  say  the  contrary  would  be  but  to  de- 
clare that  Congress  had  provided  for  the  con- 
tinuance of  the  tariff  and  other  legislation, 
whilst,  at  the  same  time,  it  had  enacted  that 
that  result  should  not  be  brought  about.  It 
would,  moreover,  lead  to  the  assumption 
that  provisions  of  the  Constitution  which 
were  inapplicable  to  the  particular  situation 
should  yet  ^vern  and  control  that  condition. 

Mr.  Justice  MoKenna  authorizes  me  to 
say  that  he  also  concurs  in  the  result  for  the 
foregoing  reasons. 

Mr.  Chief  Justice  Fuller,  with  whom  con- 
curred Mr.  Justice  Harlan,  Mr.  Justice 
Brewer,  and  Mr.  Justice  Peokham,  dis- 
senting: 

In  my  opinion,  the  final  order  of  the  dis- 
trict court  should  be  affirmed. 

Mankichi  was  tried  on  an  information 
filed  May  4,  1899,  charging  him  with  the 
commission  of  the  crime  of  murder  on  March 
26  of  that  year,  and  was  found  guilty  of 
manslaughter  in  the  first  degree  by  the  ver- 
dict of  nine  jurors.  The  statutes  of  Hawaii 
prior  to  July  7,  1898,  provided  for  such  trial 
and  conviction. 

July  7, 1898,  the  "Joint  Resolution  to  Pro-ei 
vide  for  Annexing  the  Hawaiian  Islands  toj] 
tiie  United  States^'  was  approved.  *  30  Stat.* 
at  L.   750.     Surrender  ox  sovereignty  and 
possession  was  effected  August  12,  1898. 

The  act  *To  Provide  a  Government  for  the 
Territory  of  Hawaii"  was  approved  April  30, 
1900.    31  Stot.  at  L.  141,  chap.  339. 

If  Articles  of  Amendment  5  and  6  were 
applicable  to  the  territory  of  Hawaii  after 
Auffust  12,  1898,  the  district  judge  was 
rigttt,  and  Mankichi  was  entitled  to  be  dis- 
charged. 

The  annexation  resolution  contained  three 
sections,  and,  omitting  the  2d  and  3d  as  not 
material  here,  is  given  in  the  margin.t 


tWhereas  the  governoient  of  the  Republic  of 
Hawaii  having.  In  due  form,  signified  Its  con- 
sent, In  the  manner  provided  by  Its  Constitu- 
tion, to  cede,  absolutely  and  without  reserve,  to 
the  United  States  of  America,  ail  rights  of  sov- 
ereignty of  whatsoever  kind  in  and  over  the 
Hawaiian  Islands  and  their  dependencies,  and 
also  to  cede  and  transfer  to  the  United  States 
the  absolute  fee  and  ownership  of  all  public, 
government,  or  Crown  lands,  public  buildings  or 
edifices,  K^orts,  harbors,  military  equipment,  and 
all  other  public  property  of  every  kind  and  de- 
scription belonging  to  the  government  of  the 
Hawaiian  Islands,  together  with  every  right  and 
appurtenance  thereunto  appertaining:  There- 
fore: 

Resolved  by  the  Senate  and  Houee  of  Repre- 
eentativee  of  the  United  Siatee  of  America  in 
Oonffreaa  aaeemhled.  That  said  cession  Is  ac- 
cepted, ratified,  and  confirmed,  and  that  the  said 
Hawaiian  islands  and  their  dependencies  be, 
and  they  are  hereby,  annexed  as  a  part  of  ths 
territory  of  the  United  States,  and  ve  sobject 
to  the  sovereign  dominion  thereof,  and  that  all 
and  singular  the  property  and  rights  herelnhe- 
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^  *  By  the  s^cific  language  of  ibis  resolution 
no  legislation  which  was  contrary  to  the 
Constitution  of  the  United  States  remained 
in  force. 

The  language  is  plain  and  unambiguous, 
and  resort  to  construction  or  interpretation 
is  absolutely  uncalled  for.  To  tamper  with 
the  words  is  to  eliminate  them. 

This  is  not  one  of  those  rare  cases  where 
adherence  to  the  letter  leads  to  manifest  ab- 
surdity, as  in  United  States  v.  Kirhy,  7 
Wall.  482,  19  L.  ed.  278,  and  the  illustra- 
tions there  drawn  by  Mr.  Justice  Field  from 
l^lffendorf  and  Plowden. 

The  argument  ah  inconvenienti,  without 
more,  is  an  unsafe  guide,  and  departure  from 
the  plain  meaning  tends  to  usurp  legislative 
functions.  Besides,  that  argument  has  no 
application  here.  Courts  in  Hawaii  have 
had  criminal  law  jurisdiction  for  more  than 
<l  half  a  century;  and  they  had  power  to  im- 
?  panel  a*grand  jury  ( United  States  v.  Hill, 
1  Brock,  159,  Fed.  Cas.  No.  16,364),  and  to 
direct  the  petit  jury  of  twelve  that  convic- 
tion could  only  be  had  by  a  unanimous  ver- 
dict. 

In  giving  the  instructions  which  accom- 
panied the  joint  resolution,  Mr.  Justice  Day, 
then  Secretary  of  State,  under  date  of  July 
8,  1898,  said:  "These  recitals,  it  will  be  ob- 
served, are  made  in  the  language  of  the 
treaty  of  annexation  concluded  at  Washing- 
ton on  the  16th  day  of  June,  1897.  They,  as 
well  as  the  other  terms  of  that  treaty,  were 
advisedly  incorporated  into  the  joint  resolu- 
tion, because  they  embodied  the  terms  of  ces- 
sion, which  have  not  only  been  agreed  upon 
by  the  two  governments,  but  which  have  also 
been  ratified  by  the  government  of  the  Re- 
public of  Hawaii." 
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The  reference  Is  to  a  proposed  treaty 
signed  by  Secretary  Sherman  on  the  part  of 
the  United  States,  and  by  three  commis- 
sioners on  the  part  of  Hawaii,  to  which  the 
advice  and  consent  of  the  Senate  was  not 
given. 

The  preamble  to  this  treaty  expressed  the 
"desire  of  the  government  of  the  Republic  of 
Hawaii  that  those  islands  should  be  incorpo- 
rated into  the  United  States  as  an  integral 
part  thereof  and  under  its  sovereignty,"  and 
that  the  two  governments  "have  determined 
to  accomplish  by  treaty  an  object  so  impor- 
tant to  their  mutual  and  permanent  wel- 
fare." 

The  language  of  the  remainder  of  the 
treaty  is  reproduced  in  the  joint  resolution, 
including  the  provision  that  the  municipal 
legislation  of  Hawaii  should  remain  in  force 
when  not  inconsistent  with  the  resolution  or 
any  existing  treaty  of  the  United  States  nor 
contrary  to  the  Constitution  of  the  United 
States. 

By  the  resolution,  Congress  provided  for 
the  government  of  Hawaii  under  the  author- 
ity of  the  United  States.  All  the  civil,  ju- 
dicial, and  military  powers  exercised  by  the 
officers  in  the  islands  were  vested  in  the  ap- 
pointees of  the  President,  and  were  to  be  ex- 
ercised "in  such  manner  as  the  President  of 
the  United  States  shall  direct"  The  Presi- 
dent prorogued  the  legislature;  reappointed 
the  officers  "of  the  Republic  of  Hawaii  as  it 
existed  just  prior  to  the  transfer  of  sover-^ 
eigntv;  required  such  officers  to  take  an  oathg 
of  allegiance  to  the  United*States;  and  re-* 
quired  all  bonded  officers  to  renew  their 
bonds  to  the  government  of  the  United 
States." 

All  existing  treaties  of  Hawaii  were  abro- 


fore  mentioned  are  vested  in  the  United  States 
of  America. 

The  existing  laws  of  the  United  States  rela- 
tive to  public  lands  shall  not  apply  to  such  lands 
In  the  Hawaiian  islands ;  but  the  Congress  of 
the  United  States  shall  enact  special  laws  for 
their  management  and  disposition:  Provided, 
That  all  revenue  from,  or  proceeds  of,  the  same, 
except  as  regards  such  part  thereof  as  may  be 
used  or  occupied  for  the  civil,  military,  or  naval 
purposes  of  the  United  States,  or  may  be  as- 
signed for  the  use  of  the  local  government,  shall 
be  used  solely  for  the  benefit  of  the  inhabitants 
of  the  Hawaiian  islands,  for  educational  and 
other  public  purposes. 

Until  Congress  shall  provide  for  the  govern- 
ment of  such  islands,  all  the  civil.  Judicial,  and 
military  powers  exercised  by  the  officers  of  the 
existing  government  in  said  Islands  shall  be 
vested  in  such  person  or  persons,  and  shall 
be  exercised  in  such  manner,  as  the  President 
of  the  United  States  shall  direct;  and  the  Presi- 
dent shall  have  power  to  remove  said  officers, 
and  fill  the  vacancies  so  occasioned. 

The  existing  treaties  of  the  Hawaiian  is- 
lands with  foreign  nations  shall  forthwith  cease 
and  determine,  being  replaced  by  such  treaties 
as  may  exist,  or  as  may  be  hereafter  concluded, 
l>etween  the  United  States  and  such  foreign  na- 
tions. The  municipal  legislation  of  the  Ha- 
waiian islands,  not  enacted  for  the  fulfilment  of 
the  treaties  so  extinguished,  and  not  inconsist- 
ent with  this  Joint  resolution  nor  contrary  to 
the  ConstltQtlon  of  the  United  States  nor  to  any 


existing  treaty  of  the  United  States,  shall  re- 
main in  force  until  the  Congress  of  the  United 
States  shall  otherwise  determine. 

Until  legislation  shall  be  enacted  extending 
the  United  States  customs  laws  and  regulations 
to  the  Hawaiian  islands,  the  existing  custom! 
relations  of  the  Hawaiian  islands  with  the 
United  States  and  other  countries  shall  remain 
unchanged. 

The  public  debt  of  the  Republic  of  Hawaii, 
lawfully  existing  at  the  date  of  the  passage  of 
this  Joint  resolution^  including  the  amounts  due 
to  depositors  in  the  Hawaiian  Postal  Savings 
Bank,  is  hereby  assumed  by  the  government  of 
the  United  SUtes;  but  the  liability  of  the 
United  States  in  this  regard  shall  in  no  case  ex- 
ceed four  million  dollars.  So  long,  however  as 
the  existing  government  and  the  present  com- 
mercial relations  of  the  Hawaiian  Islands  are 
continued  as  hereinbefore  provided,  said  govern- 
ment sliall  continue  to  pay  the  interest  on  said 
debt. 

There  shall  be  no  further  immigration  of  Chi- 
nese into  the  Hawaiian  islands,  except  upon 
such  conditions  as  are  now  or  may  hereafter  be 
allowed  by  the  laws  of  the  United  States;  and 
no  Chinese,  by  reason  of  anything  herein  con- 
tained, shall  be  allowed  to  enter  the  United 
States  from  the  Hawaiian  Islands, 

The  President  shall  appoint  five  commission- 
ers, at  least  two  of  whom  shall  be  residents  of 
the  Hawaiian  islands,  who  shall,  as  soon  as  rea- 
sonably practicable,  recommend  to  Congress  such 
legislation  concerning  the  Hawaiian  islands  as 
they  shall  deem  necessary  or  proper. 
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gated;  further  immigration  of  the  Chinese 
was  prohibited  except  as  allowed  "by  the 
laws  of  the  United  States;"  the  customs 
laws  of  Hawaii,  and  its  municipal  legisla- 
tion not  contrary  to  the  Constitution  of  the 
United  States,  were  continued  in  force  until 
Congress  should  otherwise  determine. 

Commissioners  were  to  be  and  were  ap- 
pointed to  recommend  to  Congress  such  leg- 
islation as  they  might  "deem  necessary  and 
proper." 

The  act  of  April  30,  1900,  was  the  result 
of  their  report,  and  provided  further  govern- 
ment, dealing  with  details,  and  permanent 
instead  of  temporary.  But,  while  tempo- 
rary under  the  resolution,  it  was  neverthe- 
less a  system  of  government,  and  the  terri- 
toiy  was  under  the  sovereignty  of  the  Unit- 
ed States,  and  governed  by  its  agencies. 

By  the  resolution,  the  annexation  of  the 
Hawaiian  islands  became  complete,  and  the 
object  of  the  proposed  treaty,  that  "those  is- 
lands should  be  incorporated  into  the  United 
States  as  an  integral  part  thereof,  and  un- 
der its  sovereignty,"  was  accomplished. 

The  exceptions  in  respect  of  customs  rela- 
tions and  the  prohibition  of  the  immigra- 
tion of  the  Chinese,  embodied  in  the  treaty 
agreement  and  in  the  resolution,  could  not 
destro;^  the  effect  of  incorporation  or  of  the 
extension  of  the  Constitution.  If  this  were 
possible,  the  act  of  April  30,  1900,  would 
be  open  to  the  same  objection. 

It  was  said  at  the  bar  that  the  words  "con- 
trary to  the  Constitution  of  the  United 
States"  were  inserted  as  a  declaration  that 
certain  "fundamental  rights  and  principles, 
the  basis  of  all  free  government,  which  can- 
not with  impunity  be  transcended,"  were  to 
be  protected  in  Hawaii;  that  certain  limita- 
tions of  the  Constitution  applied  "wherever 
the  jurisdiction  of  the  United  Statra  ex- 
tends." But,  in  that  view,  the  insertion  of 
the  phrase  was  superfluous  and  accomplished 
nothing. 

•  Nor  were  we  informed  what  those  funds- 
U  mental  rights  are.    This  is  not  a  question  of 

•  natural  rights,  on  the  one  hand,  and*artifi- 
cial  rights  on  the  other,  but  of  the  funda- 
mental rights  of  every  person  living  under 
the  sovereignty  of  the  United  States  in  re- 
spect of  that  govemm^it.  And  among  those 
rights  is  the  right  to  be  free  from  proseeu* 
tion  for  crime  unless  after  indictment  by  a 
ffrand  junr,  and  the  right  to  be  acquitted  un- 
less founa  guilty  by  tne  unanimous  verdict 
of  a  petit  jury  of  twelve. 

In  Callan  v.  WiUon,  127  U.  S.  640,  649,  32 
L.  ed.  223,  226,  8  Sup.  Ct.  Rep.  1301,  it  was 
said  by  Mr.  Justice  Harlan,  speaking  for  the 
court:  "And  as  the  ffuaran^  of  a  trial  by 
Jury,  in  the  3d  article,  implied  a  trial  in 
that  mode  and  according  to  the  settled  rules 
of  the  common  law,  the  enumeration,  in  the 
6th  Amendment,  of  the  rights  of  the  accused 
in  criminal  prosecutions,  is  to  be  taken  as  a 
declaration  of  what  those  rules  were,  and  is 
to  be  referred  to  the  anxiety  of  the  people 
of  the  states  to  have  in  the  supreme  law  of 
the  land,  and  so  far  as  the  agencies  of  the 
general  govertimeni  icere  concerned^  a  full 
and  distinct  recognition  of  those  rules,  as 


involving  the  fundamental  rights  of  life,  lib- 
er^, and  property." 

Common-law  rights  are  described  in  the 
ordinance  of  1787  as  "fundamental  princi- 
ples of  civil  and  religious  liberty,"  and  the 
amendments  embodying  common-law  rights 
were  demanded,  as  the  preamble  of  the  act 
of  Congress  proposing  them  declares,  "in  or- 
der to  prevent  misconstruction  or  abuse"  of 
the  powers  of  the  general  government. 

Assuming,  solely  for  the  sake  of  argument, 
that  the  mere  fact  of  annexation  might  not 
in  itself  have  at  once  extended  to  the  inhab- 
itants of  Hawaii  all  the  rights,  privileges, 
and  immunities  guaranteed  by  the  Constitu- 
tion, and  that  Confess  had  the  power  ta 
impose  limitations  m  that  regard,  I  think 
not  onlv  that  Congress  did  not  do  so  in  the 
particulars  in  question,  but  that,  in  re-enact- 
ing existing  legislation.  Congress,  by  the 
terms  of  the  resolution,  intentionally  inval- 
idated so  much  thereof  as  in  these  particu- 
lars was  inconsistent  with  the  Constitution. 
The  presumptions  are  all  opposed  to  any 
capitulation  in  the  matter  of  common- law- 
institutions. 

Mr.  Justice  Harlan,  dissenting:  k 

This  case   is   of   such  exceptional  impor-|l 
tanoe  in  respect  of  the*priiiciples  announced* 
by  my  brethren  of  the  majority,  that  I  deem 
it  not  inappropriate  to  state  my  views  in  a 
separate  opinion. 

1  entirely  concur  with  the  Chief  Justice 
in  holding  that  the  accused  was  properly  dis- 
charged from  custody.  Whether  the  legality 
of  his  detention  be  tested  by  the  Constitu- 
tion or  alone  bv  the  joint  resolution  of  Con- 
gress, approved  July  7th,  1898,  providing 
"for  annexing  the  Hawaiian  islands  to  the 
United  States,"  his  imprisonment  was,  in 
my  judgment,  wholly  unauthorized. 

What,  at  the  time  of  the  arrest  and  trial 
of  the  accused,  were  the  relations  existing 
between  the  United  States  and  Hawaii?  By 
what  law  were  tiie   personal   rights  of  the 

Seople  of  Hawaii  to  be  then  determined?  The 
ecision  of  the  case  depends  upon  the  answer 
to  these  questions. 

In  1897  a  treaty  was  made  between  the 
United  States  and  the  Republic  of  Hawaii, 
which  was  signed  by  Secretary  Sherman  on 
behalf  of  the  United  States,  and  hj  three 
commissioners  on  the  part  of  Hawaii.  Sen- 
ate Report  No.  681,  66th  Congress,  2d  Seas., 
March  16th,  1808. 

The  preamble  to  that  treaty  expressed  tlie 
"desire  of  the  government  of  the  Republic  of 
Hawaii  that  those  islands  shall  be  ineorpo- 
rated  into  the  United  States  as  an  integral 
part  thereof  and  under  its  sovereignty.*'  It 
also  recited  the  determination  of  the  two 
governments  "to  accomplish  by  treaty  an  ob- 
ject so  important  to  their  mutual  and  per- 
manent welfare." 

The  treaty  stipulated  that,  until  Congren 
provided  for  the  government  of  such  islands, 
all  the  dvil,  judicial,  and  military  powers 
exercised  by  the  officers  of  the  existing  gov- 
ernment in  the  islands  should  be  vested  in 
such  person  or  persons,  and  be  exercised  bk 
sueh  manner,  as  the  Piesident  of  the  United 
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States  directed,  and  that  the  President 
should  have  power  to  remove  said  officers, 
and  fill  the  vacancies  so  occasioned;  also 
that  the  municipal  legislation  of  the  Ha- 
waiian islands  ''not  inconsistent  with  this 
treaty  nor  contrary  to  the  Constitution  of 
the  United  States,  nor  to  any  existing  treaty 
ot  the  United  States,  shall  remain  m  force 

m  until  the  Congress  of  the  United  States  shall 

^  otherwise  determine." 

•  'The  treaty  was  not  formally  ratified,  hut 
its  object  was  accomplished  by  the  passage 
of  the  joint  resolution  of  July  7th,  1808. 
80  Stat,  at  L.  760. 

In  order  that  the  full  scope  of  that  reso- 
lution may  he  seen,  it  is  here  given  in  full: 

^'Whereas  the  government  of  the  Republic 
«f  Hawaii  having,  in  due  form,  signified  its 
consent,  in  the  manner  provided  by  its  Con- 
stitution, to  cede  absolutely  and  without  re- 
serve to  the  United  States  of  America  aU 
rights  of  sovereignty  of  whatsoever  hind  in 
and  over  the  Hawaiian  islands  and  their  de- 
pendencies, and  also  to  cede  and  transfer  to 
The  United  States  the  absolute  fee  and  own- 
ership of  all  public,  government,  or  Crown 
lands,  public  buildings  or  edifices,  ports,  har- 
bors, military  equipment,  and  all  other  pub- 
lie  property  of  every  kind  and  description 
belonging  to  the  govenmient  of  the  Hawaiian 
islands,  together  with  every  riffht  and  ap- 
purtenance thereunto  appertaining:  There- 
n>re, 

"Resolved  hy  the  Senate  and  House  of 
Representatives  of  tJie  United  States  of 
America  in  Congress  assembled.  That  said 
cession  is  accepted,  ratified,  and  confirmed, 
and  that  the  said  Hawaiian  islands  and  their 
dependencies  be,  and  they  are  hereby,  an- 
nexed as  a  part  of  the  territory  of  the  Unit- 
ed States  and  are  subject  to  the  sovereign 
dominion  thereof,  and  that,  all  and  singu- 
lar, the  property  and  rights  hereinbefore 
moitioned  are  vested  in  &e  United  States 
of  America.  * 

"The  existing  laws  of  the  United  States 
nlative  to  public  lands  shall  not  apply  to 
such  lands  in  the  Hawaiian  islands;  out  the 
Congress  of  the  United  States  shall  enact 
■peclal  laws  for  their  manaeement  and  dis- 
position: Provided,  That  all  revenue  from 
or  proceeds  of  the  same,  except  as  regards 
such  part  thereof  as  may  be  used  or  occu* 
pied  for  the  civil,  military,  or  naval  pur- 
poses of  the  United  States,  or  may  be  as- 
signed for  the  use  of  the  local  government, 
shall  be  used  solely  for  the  benefit  of  the  in- 
habitants of  the  Hawaiian  islands  for  edu- 
cational and  other  public  purposes. 

^ntil  Congress  shall  provide  for  the  gov- 
ernment of  such  islands,  all  the  civil,  judi- 
^  dal,  and  militar^r  ^wers  exercised  by  the 
g  officers  of  the  existing  government  in  said 

•  islands  shall  be  vested*  in  such  person  or 
persons,  and  shall  be  exercised  in  such  man- 
ner, as  the  President  of  the  United  States 
sha!l  direct;  and  the  President  shall  have 
power  to  remove  said  officers  and  fill  the  va- 
cancies so  occasioned. 

'The  existing  treaties  of  the  Hawaiian  is- 
lands with  foreign  nations  shall  forti  mih 
1  and  determine,  being  replaced  by  such 


treaties  as  may  exist,  or  as  may  be  hereafter 
concluded,  between  the  United  States  and 
such  foreign  nations.  The  municipal  leeis- 
lation  of  the  Hawaiian  islands,  not  ena^d 
for  the  fulfilment  of  the  treaties  so  extin- 
guished, and  not  inconsistent  with  this  joint 
resolution  nor  contrary  to  the  Constitution 
of  the  United  States  nor  to  any  existing 
treaty  of  the  United  Statec,  shall  remain  in 
force  until  the  Congress  of  the  United  States 
shall  otherwise  determine. 

"Until  legislation  shall  be  enacted  extend- 
ing the  United  States  customs  laws  and  reg- 
ulations to  the  Hawaiian  islands,  the  exist- 
ing customs  relations  of  the  Hawaiian  is- 
lands with  the  United  States  and  other  coun- 
tries shall  remain  unchanged. 

**The  public  debt  of  the  Republic  of  Ha- 
waii, lawfullv  existing  at  the  date  of  the 
passage  of  this  joint  resolution,  including 
the  amounts  due  to  depositors  in  the  Ha- 
waiian Postal  Savings  Bank,  is  hereby  as- 
sumed by  the  government  of  the  United 
States;  but  the  liability  of  the  United  Stetes 
in  this  regard  shall  in  no  case  exceed  four 
million  dollars.  So  long,  however,  as  the 
existing  government  and  the  present  com- 
mercial relations  of  the  Hawaiian  islands 
are  continued  as  hereinbefore  provided,  said 
government  shall  continue  to  pay  the  inter- 
est on  said  debt. 

"There  shall  be  no  further  immigration  of 
Chinese  into  the  Hawaiian  islands,  except 
upon  such  conditions  as  are  now  or  may 
hereafter  be  allowed  by  the  laws  of  the 
United  States ;  and  no  Cfbinese,  by  reason  of 
anything  herein  contained,  shall  be  allowed 
to  enter  the  United  States  from  the  Ha- 
waiian islands. 

"The  President  shall  appoint  five  commis- 
sioners, at  least  two  of  wnom  shall  be  resi- 
dents of  the  Hawaiian  islands,  who  shall,  as 
soon  as  reasonably  ^practicable,  reeomm^end 
to  Congress  such  legislation  concerning  the 
Hawaiian  islands  as  they  shall  deem  neees-o 
saiy  or  proper.  g 

*''^  2.  That  the  commissioners  hereinbefore* 
provided  for  shall  be  appointed  by  the  Pres- 
ident, by  and  with  the  advice  and  consent 
of  the  Senate. 

"$  3.  That  the  sum  of  one  hundred  thou- 
sand dollars,  or  so  much  thereof  as  may  be 
necessary,  is  hereby  appropriated  out  of  any 
money  in  the  Treasury  not  otherwise  appro- 
priated, and  to  be  immediately  available,  to 
be  expended  at  the  discretion  of  the  Pres- 
ident of  the  United  States  of  America,  for 
the  purpose  of  carrying  this  joint  resolution 
into  effect." 

Under  date  of  July  8th,  1898,  the  Secre- 
tary of  State  transmitted  a  copy  of  this 
joint  resolution  to  the  United  States  envoy 
extraordinary  and  minister  plenipotentiary 
accredited  to  Hawaii,  with  instructions  as  to 
his  duty  in  the  premises. 

Referring  to  tiie  preamble  of  that  resolu- 
tion, the  Secretary,  in  his  letter  of  instruc- 
tions, said:  "These  recitals,  it  will  be  ob- 
served, are  made  in  the  language  of  ths 
treaty  of  annexation  concluded  at  Washing- 
ton  on  the  16th  day  of  June,  1897.  They* 
as  well  as  the  other  terms  of  that  trtftty. 
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were  advisedly  incorporated  in  the  joint  res- 
olution, because  they  embody  the  terms  of 
cession  which  have  not  only  been  agreed 
upon  by  the  two  governments,  but  which 
have  also  been  ratified  by  the  government  of 
the  Republic  of  Hawaii.  The  joint  resolu- 
tion, therefore,  accepts,  ratifies  and  con- 
firms, on  the  part  of  the  United  States^  the 
cession  formally  agreed  to  and  approved  by 
the  Republic  of  miwaii.  As,  by  the  adop- 
tion of  the  joint  resolution,  the  cession  of 
the  Hawaiian  islands  and  their  dependencies 
to  the  United  States  is  thus  concluded,  it  is 
assumed  that  no  further  action  will  be  nec- 
essary on  the  part  of  the  Hawaiian  govern- 
ment bevond  the  formalities  of  transfer. 
Should  that  government,  however,  desire  to 
take  any  further  action,  formally  confirma- 
tory of  what  has  been  done,  no  objection 
will  be  interposed  on  the  part  of  the  United 
States.  When  all  preliminaries  shall  have 
been  settled,  you  are  instructed  to  accept,  in 
the  name  of  the  United  States,  the  formal 
transfer  of  the  sovereignty  and  property  of 
the  Hawaiian  government,  and  to  raise  the 
H  American  fiag,  with  such  suitable  ceremonies 
g  as  may  be  agreed  on  for  the  occasion.  It 
•  may  be  advisable*lor  the  Hawaiian  govern- 
ment to  deliver  to  you  an  inventory  of  the 
public  property  transferred  to  the  United 
States.  There  are  several  provisions  of  the 
joint  resolution  to  which  it  is  deemed  proper 
specially  to  refer.  Until  Congress  shall 
provide  for  the  covemment  of  Hawaii,  'all 
the  civil,  judicial,  and  military  powers  ex- 
ercised by  the  ofilcers  of  the  existing  govern- 
ment' are  to  be  vested  in  such  person  or  per- 
sons, and  to  be  exercised  in  such  manner,  as 
the  President  of  the  United  States  shall  di- 
rect. In  the  exercise  of  the  power  thus 
conferred  upon  him  by  the  joint  resolution, 
the  President  hereby  directs  that  the  civil, 
judicial,  and  military  powers  in  question 
shall  be  exercised  by  the  officers  of  the  Re- 
public of  Hawaii  as  it  existed  just  prior  to 
the  transfer  of  sovereignty,  subject  to  his 
power  to  remove  such  officers  and  to  fill  the 
vacancies.  All  such  officers  will  be  required 
at  once  to  take  an  oath  of  allegiance  to  the 
United  States,  and  all  the  military  forces 
will  be  required  to  take  a  similar  oath;  and 
all  bonded  officers  will  be  required  to  renew 
tfieir  honde  to  the  government  of  the  United 
States,  The  powers  of  the  minister  of  for- 
eign affairs  will,  upon  the  transfer  of  the 
sovereignty  and  property  of  Hawaii  to  the 
United  States,  necessarily  cease,  so  far  as 
they  relate  to  the  conduct  of  diplomatic  in- 
tercourse between  Hawaii  and  foreign  pow- 
ers. The  municipal  legislation  of  Hawaii, 
except  such  as  was  enacted  for  the  fulfil- 
ment of  the  treaties  between  that  country 
&pd  foreign  nations,  and  except  such  as  is  in- 
consistent with  the  joint  resolution,  or  con- 
trary to  the  Constitution  of  the  United 
States,  or  to  any  existing  treaty  of  the 
United  States,  is  to  remain  in  force  till  the 
Congress  of  the  United  States  shall  other- 
wise determine.  The  existing  customs  rela- 
tions of  Hawaii  with  the  United  States  and 
with  other  countries  are  to  remain  un- 
changed till  Congress  shall  have  extended 


the  customs  laws  and  regulations  of  the 
United  States  to  the  islands.  Under  these 
various  provisions,  the  ^vemment  of  the  is- 
lands will  proceed  without  interruption. 
Upon  the  completion  of  the  formalities  of  the 
transfer,  your  functions  as  envoy  extraordi- 
naij  and  minister  plenipotentiary  to  Ha- 
waii will  necessarily  cease.  .  .  .  These  ixi« 
structions  will  be  borne  to  you  by  Rear  Ad-e^ 
miral  Joseph  N.  Miller,  U.  S.  Navy,  who  willei 
proceed  tt*Honolulu  in  the  U.  S.  S.  Philadel-* 
phia,  and  who,  together  with  the  commander 
of  the  United  States  military  forces  present, 
will  act  with  you  in  the  ceremonies  attend- 
ing the  formal  transfer  of  the  islands  to  the 
United  States." 

So  that  the  Secretary  of  State  gave  the 
representative  of  the  United  States  to  under- 
stand that  the  joint  resolution  and  the 
treaty  had  the  same  object  in  view,  namely, 
to  incorporate  Hawaii  into  the  United  Statee 
"as  an  integral  part  thereof  and  under  it* 
sovereignty." 

Proceeding  in  our  examination  of  the  his- 
tory of  annexation,  we  find  that  under  date 
of  August  15th,  1898,  the  United  States  min- 
ister made  his  official  report  as  to  what  wae 
done  in  execution  of  the  joint  resolution,  an- 
nexing Hawaii  to  the  United  States.  That 
report  contains  the  details  of  the  ceremonies 
attending  the  formal  transfer  of  the  sover- 
eignty and  property  of  the  Hawaiian  govern- 
ment to  the  United  States.  From  it  the  fol- 
lowing extract  is  made: 

''At  a  quarter  before  12  [on  August  12th, 
1898]  the  ceremonies  opened  with  prayer,  at 
the  conclusion  of  which  I  [the  United  States 
minister]  arose,  and,  addressing  President 
Dole,  said:  ^Mr.  President,  I  present  you 
a  certified  copy  of  a  joint  resolution  of  the 
Congress  of  tlie  United  States,  approved  by 
the  President  on  July  7th,  1898,  entitled 
"Joint  Resolution  to  Provide  for  Annexing 
the  Hawaiian  Islands  to  the  United  States.^ 
This  joint  resolution  accepts,  ratifies,  and 
confirms  on  the  part  of  the  United  States  the 
cession  formally  consented  to  and  approved 
by  the  Republic  of  Hawaii.'  .  .  .  Pres- 
ident Dole,  taking  the  copy  of  the  resolu- 
tions, said:  'A  treaty  of  political  union 
having  been  made,  and  the  cession  formally 
consented  to  by  the  Republic  of  Hawaii  hav- 
ing been  accepted  by  the  United  States  of 
America,  I  now,  in  the  interest  of  the  Ha- 
waiian body,  politic,  and  with  full  confidence 
in  the  honor,  justice,  and  friendship  of  the 
American  people,  yield  up  to  you,  as  th» 
representative  of  the  government  of  th» 
United  States,  the  sovereignty  and  publie 
property  of  the  Hawaiian  islands;'  and,  wav* 
mg  his  hand  to  his  chief  of  stati',  the  Ha^ 
waiian  fia^  was  saluted  by  the  battery  of 
the  Hawaiian  national  guard,  in  which  8a-J| 
lute  our  ships  in  the  harbor  joined.  Thenn 
the  Hawaiian  band  played*Hawaii  Ponoi  for* 
the  last  time,  taps  were  sounded,  and  the 
Hawaiian  fiag  came  down,  and  was  taken 
possession  of  by  the  Hawaiian  corporal  of 
the  guard.  Then,  replying  to  President 
Dole,  I  said:  'Mr.  President,  in  the  name 
of  the  United  States,  I  accept  the  transfer  of 
the  sovereignty  and   property  of  the  H»- 
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wailan  ffovernment.  The  admiral  oommand- 
ing  the  united  States  naval  forces  in  these 
waters  will  proceed  to  perform  the  duty  in- 
trusted to  him.'  Thereupon  the  American 
flag  was  raised  as  the  band  played  the  Star 
Spangled  Banner,  and  saluted." 

The  United  States  minister  then  oongratu* 
lated  "his  fellow-oountrymen/*  on  "the  iney- 
itable  consunmiation  of  the  national  policies 
and  the  natural  relations  between  tne  two 
countries  now  formally  and  imdiaaolubly 
united**  He  urged  the  Hawaiians  not  to 
rest  content  in  the  enjoyment  of  free  institu- 
tionSy  but  "to  help  maintain  them  in  the 
spirit  they  will  be  extended  to  you,  in  the 
spirit  you  have  sought  them,  in  IJie  spirit  of 
fraternity  and  equality,  in  the  spirit  of  the 
Constitution  itself,  now  the  supreme  law  of 
the  land**  The  oath  of  allegiance  was  there- 
upon administered  by  the  Chief  Justice  of 
Hawaii  to  the  officers  of  that  country,  each 
one  swearing  that  he  would  "support  and  de- 
fend the  Constitution  of  the  United  States 
of  America  against  all  enemies,  foreign  and 
domestic." 

It  is  thus  perceived  that  the  Republic  of 
Hawaii  ceded,  absolutely  and  witnout  re- 
serve, to  the  United  States  of  America,  all 
rights  and  sovereignty  of  whatsoever  kind  in 
and  over  the  Hawaiian  islands  and  their  de- 
pendencies, as  well  as  the  absolute  fee  and 
ownership  of  all  public,  government,  or 
Crown  lands,  public  buildings  or  edifices, 
ports,  harbors,  military  equipment,  and  all 
other  public  property  of  every  kind  and  de- 
scription belonging  to  the  government  of  the 
Hawaiian  islands,  together  with  every  right 
and  appurtenance  thereunto  appertaining; 
that  the  cession  was  accepted,  ratified,  and 
eonfirmed  by  Consress,  and  that  the  Ha- 
waiian islands  and  their  dependencies  were 
''annexed  as  a  part  of  the  territory  of  the 
United  States  and  are  subject  to  the  sover- 
eign dominion  thereof;"  and,  what  is  of  vital 
moment  in  this  case,  that  such  municipal 
legislation  of  the  islands  as  was  not  "eon- 
tnry  to  the  Conatitution  of  the* United 
States*' — and  therefore  only  such  legislation 
as  was  consistent  with  that  instrument — ^was 
to  remain  in  force  until  Congress  otherwise 
determined.  Necessarily,  therefore,  if  re- 
gard be  had  merely  to  the  action  of  Con- 
gress, all  local  legislation  inconsistent  with 
the  Constitution  ceased  to  have  any  force  in 
Hawaii  after  that  country  thus  passed  under 
the  sovereign  dominion  of  the  United  States. 

After  the  passage  of  the  joint  resolution, 
and  after  the  formal  transfer  of  Hawaii  to 
the  United  States,  namely,  in  1809,  Osaki 
Mankichi,  a  subject  of  Japan,  was  tried  in 
one  of  the  courts  of  Hawaii  for  the  alleged 
crime  of  murder.  He  was  convicted  of  the 
crime  of  manslaughter  in  the  first  degree, 
and  sentenced  to  imprisonment  for  twenty 
years  at  hard  labor.  Although  the  crime 
was  of  an  infamous  nature,  there  was  no  pre- 
sentment or  indictment  of  a  grand  jury,  and 
the  verdict  was  rendered  by  only  nine  of  the 
twelve  persons  composing  the  petit  jury. 

Having  been  placed  in  prison  pursuant  to 
the  verdict  and  sentence,  the  accused,  in 
1901,  sued  out  a  writ  of  habeas  corpus  from 


the  district  court  of  the  United  States  for 
the  territory  of  Hawaii,  and  was  dischar^d, 
upon  the  ground  that  his  trial,  conviction, 
sentence,  and  imprisonment  were  in  viola- 
tion of  the  Constitution  of  the  United  States, 
in  that  he  was  not  proceeded  against  upon 
the  presentment  or  indictment  of  a  grand 
jury,  nor  found  guilty  by  the  unanimous 
verdict  of  the  petit  jury,  but  only  by  a  ma>- 
jority  of  the  jurors.    Hence  this  appeal. 

It  should  be  here  stated  that  by  the  act  of 
Con^ss  of  April  30th,  1900,  chap.  339,  a 
territorial  government  was  organized  over 
the  islands  which  had  been  acquired  under 
the  joint  resolution  of  1898,  and  those  is- 
lands were  designated  as  the  territory  of 
Hawaii.  In  that  act  provision  was  made 
for  grand  juries,  and  also  for  petit  juries  in 
criminal  cases,  to  be  composed,  as  at  com- 
mon law,  of  twelve  persons.  It  was  also  de- 
clared that  "no  person  should  be  convicted 
in  any  criminal  case  except  by  unanimous 
verdict  of  the  jury."  31  Stat,  at  L.  141, 
157.  It  is  not  contended  that  that  act  can 
have  any  effect  upon  the  decision  of  the  pres-^ 
ent  case,  because  the  trial,  conviction,  sen-g 
tence,  and*  imprisonment  of  the  accused  all* 
occurred  after  the  formal  transfer  to  the 
United  States  pursuant  to  the  joint  resolu- 
tion of  1898,  and  before  the  passage  of  the 
above  act  of  1900.  We  must  consequently 
determine  the  legality  of  the  proceedings 
against  Mankichi  by  the  law  as  it  was  be- 
tween the  date  of  the  acquisition  of  sover- 
eignty over  the  islands  by  the  United  States, 
and  the  date  of  the  passage  of  the  act  of 
1900.  To  that  question  I  now  address  my- 
self. 

It  must  be  assumed  that  the  trial  of  the 
accused  was  in  accordance  with  the  munici- 
pal law  of  Hawaii  as  it  existed  prior  to  the 
approval  of  the  joint  resolution  of  1898. 
Tne  contrary  is  not  asserted  by  the  accused. 
But  it  is  conceded  by  the  court  that  if  the 
words  "contrary  to  the  Constitution  of  the 
United  States"  in  that  resolution  are  inter- 
preted according  to  their  usual,  ordinary 
meaning,  and  if  the  validity  of  the  trial  1m 
tested  by  the  provisions  of  that  instrument, 
then  the  prisoner  is  entitled  to  his  discharge. 
Nevertheless,  it  is  now  held  that,  although 
the  United  States  acquired,  on  the  passage 
of  that  resolution,  "aU  rights  of  sovereignty 
of  whatsoever  kind"  in  and  over  the  Ha- 
waiian islands  and  their  dependencies;  al- 
though Hawaii  then  became  ''an  integral 
part"  of  the  United  States,  and  subject  to 
its  "sovereign  dominion;"  although  the 
United  States  obtained  the  absolute  fee  and 
ownership  of  all  public,  government,  or 
Crown  lands,  public  buildings  or  edifices, 
ports,  harbors,  military  equipments,  and  all 
other  public  property  belonging  to  Hawaii; 
although  all  its  officers  took  an  oath  of  al- 
legiance to  the  United  States;  yet,  persons 
there  charged  with  infamous  crimes  could 
not,  as  of  right,  before  the  passage  of  the  act 
of  1900,  invoke  for  their  protection,  when 
prosecuted  for  crime,  the  guarantees  relat- 
ing to  grand  and  petit  juries  found  in  the 
Constitution  of  the  United  States, — the  su- 
premacy of  whieh  instrument  was,  in  effect, 
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declared  by  the  joint  resolution  when  ex- 
Istiji^  municipal  legislation  ocmtraxy  to  its 
proTisiooB  wa«  superseded. 

Practically,  unaer  the  view  taken  by  the 
court,  and  so  far  as  those  guarantees  were 
concerned,  if  Congress  had  not  chosen  to 

•  provide  a  system  of  criminal  procedure — aa 
J}  it  did  by  the  act  of  1900 — for  the  govem- 

•  ment,  tribunals,  and  people  of  Hawaii,*then, 
for  an  indefinite  time, — ^it  may  hare  been 
for  a  century, — ^the  courts  in  Hawaii,  al- 
though acting  under  and  by  the  authority 
of  the  United  States,  mi^ht  hare  tried  pear- 
sons  there  for  capital  or  infamous  crimes  in 
a  mode  confessedly  "contrary  to  the  Consti- 
tution of  the  United  States."  The  Constitu- 
tion, speaking  with  commanding  authority 
to  all  who  exercise  power  under  its  sanction, 
declares  that  "no  person  shall  be  held  to  an- 
swer for  a  capital  or  other  infamous  crime, 
unless  on  a  presentment  or  indictment  of  a 
grand  jury;*'  and  it  as  clearly  forbids  a  con- 
viction in  any  criminal  prosecution  except 
upon  the  unanimous  verdict  of  a  petit  jury. 
In  other  words,  neither  the  life  nor  the  lib- 
erty of  any  person  can  be  taken,  under  the 
authority  of  the  United  States,  except  in 
the  mode  thus  prescribed.  Yet  the  present 
holding  is  that  these  constitutional  require- 
ments need  not  have  been  regarded  in  Ha- 
waii at  any  time  prior  to  the  act  of  1900,  al- 
though that  country  was  an  integral  part  of 
the  United  States,  and  with  its  inhabitants, 
was  subject,  in  all  respects,  to  our  sovereign 
dominion.  It  follows,  under  the  view  of  the 
court,  that  Congress,  by  nonaction  8imi)ly, 
could  have  kept  in  force  even  such  munici- 
pal legislation  of  the  Hawaiian  Islands  re- 
lating to  criminal  trials  as  was  in  palpable 
conflict  with  the  Constitution  of  the  United 
States. 

I  dissent  altogether  from  any  such  view. 
It  assumes  the  possession  by  Congress  of 
power  quite  as  omnipotent  aa  that  possessed 
hy  the  English  Parliament.  It  assumes  that 
Congress,  which  came  into  existence,  and  ex* 
i&ts,  only  by  virtue  of  the  Constitution,  can 
withhold  fundamental  guarantees  of  life  and 
liberty  from  peoples  who  have  come  under 
our  complete  jurisdiction;  who,  to  use  the 
words  of  the  United  States  minister,  have 
become  our  fellow-countrymen;  and  over 
whose  country  we  have  acouired  the  author- 
ity to  exercise  sovereign  dominion.  In  my 
judgment,  neither  the  life  nor  the  liberty 
nor  the  property  of  any  person,  within  any 
territory  or  country  over  which  the  United 
btates  is  sovereign,  can  be  taken,  under  the 
sanction  of  any  civil  tribunal  acting  under 
its  authority,  by  any  form  of  procedure  in- 
consistent with  the  Constitution  of  the 
United  States.  If  the  accused  had  commit- 
H  ted  the  crime  of  murder  in  the  territory  of 
g  Arizona;  if  he  had  been  convicted  in  any 

•  court  in  that  territory,  except  under  a  pre- 
sentment or  indictment  of  a  grand  jury,  and 
by  the  unanimous  verdict  of  a  petit  jury; 
and  if  he  had  been  then  sentenced  to  be 
hanged,  and  was  hanged,  the  judge  of  the 
court  pronouncing  the  sentence  would  have 
been  guilty  of  judicial  murder.  Of  that  the 
decisions  of  this  court  leave  no    room    to 


doubt;  for  it  has  been  adjudged  repeatedly 
that  the  people  of  tlie  orsanized  territories, 
as  well  as  the  people  of  the  District  of  Co- 
lumbia, are  entitled,  by  force  of  the  Consti- 
tution alone,  to  the  guarantees  of  life,  lib- 
erty, and  property  found  in  the  Constitu- 
tion. And  yet  the  result  of  the  present  judg- 
ment is  that  the  hanging  of  the  accused  in 
Hawaii,  an  integ^  pert  of  the  United 
States,  after  a  trial  for  murder  committed 
there,  but  not  upon  indictment  of  a  grand 
jury  or  on  a  verdict  concurred  in  by  all  of 
the  petit  jury,  could  be  sustained  aa  legal 
if  the  case  had  arisen  at  any  time  prior  to 
the  act  of  1900.  This  result  has  been 
achieved  by  the  easy  method  of  declaring 
that  when  Conffress  provided  that  only  the 
municipal  legislation  of  Hawaii  not  contra- 
ry to  the  Constitution  should  remain  in 
force,  it  did  not  mean  what  its  express  words 
implied  according  to  their  ordinary  signifi- 
cation; that  Congress  had  no  reference  to 
the  |>rovi8ion8  of  the  Constitution  relating 
to  criminal  prosecutions,  but  intended  that 
the  modes  of  criminal  procedure  in  operation 
in  Hawaii  should  remain  in  force  until  Con- 
gress otherwise  provided,  even  if  they  were, 
as  they  are  admitted  to  be,  contrary  to  the 
Constitution, — ^thus  conceding  to  Con^eas 
the  power  of  suspendinff  the  constitutional 
guarantees  of  life  and  liberty  among  a  peo- 
ple undeniably  subject  to  the  authority  and 
jurisdiction  of  the  United  States  aa  com- 
pletely as  are  the  people  of  our  organized 
territories. 

Three  members  of  the  court,  constituting 
the  majority,  who  concurred  in  the  judif' 
meni  in  Dovmes  v.  Bidwell,  182  U.  8.  244, 
288,  289,  291,  292,  40  L.  ed.  1088,  110^1108, 
21  Sup.  a.  Rep.  770,  787-789  distinct- 
ly held  that  ^e  government  of  the 
United  States  was  bom  of  the  Constitution," 
and  that  all  the  powers  enjoyed  by  it,  or 
which  it  may  exercise,  must  be  derived,  eith- 
er expressly  or  by  implication,  from  that  in- 
strument; that  that  instrument,  in  respect 
of  every  function  of  the  government,  "is 
everywhere  and  at  all  times  potential,  in  sOm 
far  as  its  provisions  are  applicable;"  that^ 
wherever  a  power  is  given  by  the^Consti-* 
tution,  and  a  limitation  imposed  npon  its 
exercise,  "such  restriction  operates  upon  and 
confines  every  action  on  the  subject  within 
its  constitutional  limits;"  that,  "as  Con- 
gress, in  governing  the  territories,  is  subject 
to  the  Constitution,  it  results  that  all  the 
limitations  of  the  Constitution  which  are  ap- 
plicable to  Congress  in  exercising  this  au- 
thority necessarily  limit  its  power  on  this 
subject;**  that  "every  provision  of  the  Con- 
stitution which  is  applicable  to  the  terri- 
tories is  also  controlling  therein;"  and  that 
"in  the  case  of  the  torritories,  as  in  every 
other  instance,  when  a  provision  of  the  Con- 
stitution is  invoked,  the  question  which 
arises  is  not  whether  the  Constitution  is 
operative,  for  that  is  self-evident,  but  wheth- 
er the  provision  relied  on  is  applicable."  In 
these  views  the  minority  in  Dotonef  y.  Bid" 
u)ell,  constituting  four  other  members  of 
this  court,  substantially  concurred. 

The  petit  jury  system  existed  in  Hawaii 
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long  before  th«  passa^  of  the  joint  lesolu* 
tion.  But  it  was  inconsistent  with  the 
Oonstitution  of  the  United  States,  in  that 
St  allowed  a  verdict  of  guilty  in  a 
criminal  case  by  a  majority  of  the  iu- 
rors.  Where  was  the  difficulty  in  apply- 
iog  in  Hawaii  the  constitutional  provi- 
sion forbidding  such  a  verdict?  To  have 
applied  that  provision  to  Hawaii  would  not^ 
in  any  essential  sense,  have  imposed  upon 
that  country  a  new  system  for  the  trial  of 
crimes.  It  would  have  only  enforced  the 
existing  mode  of  trial  so  as  to  conform  to 
the  constitutional  requirement  in  respect  of 
petit  juries.  It  would  have  left  untouched 
the  petit  jury  system  in  Hawaii,  except  as  it 
was  contrary  to  the  Constitution.  Whatev- 
er may  be  said  as  to  the  absence  of  a  grand 
jury  svstem  in  Hawaii,  it  cannot,  I  uiink, 
be  said,  with  any  show  of  reason,  that  the 
constitutional  provision  relating  to  petit  ju- 
ries was  inapplicable  in  Hawaii  after  its  an- 
nexation to  tnis  countrjr.  Nothing  stood  in 
the  way  of  the  court  instructing  the  iury 
in  a  criminal  case,  arising  after  annexation, 
that  unanimity  among  the  jurors  as  to  the 
verdict  was  essential  under  the  Constitu- 
tion. 

In  my  opinion,  the  Constitution  of  the 
United  States  became  the  supreme  law  of 
a  Hawaii  immediately  upon  the  acquisition  by 
{J  the  United  States  of  complete  sovereignty 
•  over  the  Hawaiian*islands,  and  without  any 
act  of  Congress  formally  extending  the  Con- 
stitution to  those  islands.  It  then,  at  least, 
became  controlling,  beyond  the  power  of  Con- 
gress to  prevent.  Fn>m  the  moment  when 
the  government  of  Hawaii  accepted  the  joint 
resolution  of  1898,  by  a  formal  transfer  of 
its  sovereignty  to  the  United  States, — ^when 
the  flag  of  Hawaii  was  taken  down,  by  au- 
thority of  Hawaii,  and  in  it^  place  was  raised 
that  of  the  United  States. — every  human  be- 
ing in  Hawaii  charged  with  the  commission 
of  crime  there  could  have  rightly  insisted 
that  neither  his  life  nor  his  liberty  could 
be  taken,  as  punishment  for  crime,  by  any 
process,  or  as  the  result  of  any  mode  of  pro- 
cedure, that  was  inconsistent  with  the  Con- 
stitution of  the  United  States.  Can  it  be 
that  the  Constitution  is  the  supreme  law  in 
the  states  of  the  Union,  in  the  organized  ter- 
ritories of  the  United  States,  Mtween  the 
Atlantic  and  Pacific  oceans,  and  in  the  Dis- 
trict of  Columbia,  and  yet  was  not,  prior  to 
the  act  of  1900,  the  supreme  law  in  terri- 
tories and  among  peoples  situated  as  were 
the  territory  and  peojpie  of  Hawaii,  and  ov- 
er which  the  United  States  had  acquired  all 
rights  of  sovereignty  of  whatsoever  kindT 
A  negative  answer  to  this  question,  and  a 
recognition  of  the  principle  that  such  an 
answer  involves,  would  place  Congress  above 
the  Constitution.  It  would  mean  that  the 
benefit  of  the  constitutional  provisions  de- 
signed for  the  protection  of  life  and  liberty 
may  be  claimed  by  some  of  the  people  sub^ 
ject  to  the  authority  and  jurisdiction  of  the 
United  States,  but  cannot  be  claimed  by  oth- 
ers equally  subject  to  its  authority  and  ju- 
risdiction.   It  would  mean  that  the  will  of 


Congress,  not  the  Constitution,  is  the  su- 
preme law  of  the  land  for  certain  peoples 
and  territories  under  our  jurisdiction.  It 
would  mean  that  the  United  States  may  ac- 
quire territory  by  cession,  conquest,  or  trea- 
ty, and  that  Congress  ma^  exercise  sover- 
eign  dominion  over  it,  outside  of  and  in  vio- 
lation of  the  Constitution,  and  under  regu- 
lations that  could  not  be  applied  to  the  or- 
ganized territories  of  the  United  States  and 
their  inhabitants.  It  would  mean  that,  un- 
der the  influence  and  guidance  of  commer- 
cialism and  the  supposed  necessities  of 
trade,  this  oountiy  had  left  the  old  ways  ofp 
the  fathers,  as  defined  by  a  written  Consti-J 
tution,  and  entered  upon  a  new  way,  in*fol-« 
lowing  which  the  American  people  will  lose 
sight  of,  or  become  indifi'erent  to,  principles 
which  had  been  supposed  to  be  essential  to 
real  liberty.  It  would  mean  that,  if  the 
principles  now  announced  should  become 
firmly  established,  the  time  may  not  be  far 
distant  when,  under  the  exactions  of  trade 
and  commerce,  and  to  gratify  an  ambition 
to  become  the  dominant  political  power  in 
all  the  earth,  the  United  States  will  acquire 
territories  in  every  direction,  which  are  in- 
habited by  human  beings,  over  which  terri- 
tories, to  be  called  "dependencies"  or  "out- 
lying possessions,"  we  will  exercise  absolute 
aommion,  and  whose  inhabitants  will  be  re- 
garded as  "subjects"  or  "dependent  peoples," 
to  be  controlled  as  Congress  may  see  fit,  not 
as  the  Constitution  reouires  nor  as  the  peo- 
ple governed  may  wyh.  Thus  will  be  en- 
grafted upon  our  republican  institutions, 
controlled  by  the  supreme  law  of  a  written 
Constitution,  a  colonial  system  entirely  for- 
eign to  the  genius  of  our  government  and  ab- 
horrent to  the  principles  that  underlie  and 
pervade  the  Constitution.  It  will  then  come 
about  that  we  will  have  two  governments 
over  the  peoples  subject  to  the  jurisdiction 
of  the  United  States,— one,  existing  under 
a  written  Constitution,  creating  a  govern- 
ment with  authority  to  exercise  only  powers 
expressly  granted  and  such  as  are  necessary 
and  appropriate  to  car^  into  effect  those 
so  granted;  the  other,  existing  outside  of  the 
written  Constitution,  in  virtue  of  an  un- 
written law,  to  be  declared  from  time  to 
time  by  Congress,  which  is  itself  only  a 
creature  of  that  instrument. 

I  stand  by  the  doctrine  that  the  Constitu- 
tion is  the  supreme  law  in  every  territory, 
as  soon  as  it  comes  under  the  sovereign  do- 
minion of  the  United  States  for  purposes  of 
civil  administration,  and  whose  inhabitants 
are  under  its  entire  authority  and  jurisdic- 
tion. I  could  not  otherwise  hold  without 
conceding  the  power  of  Congress,  the  crea- 
ture of  ^e  Constitution,  by  mere  nonaction, 
to  withhold  vital  constitutional  guarantees 
from  the  inhabitants  of  a  territory  governed 
by  the  authority,  and  only  by  the  authority, 
of  the  United  States.  Such  a  doctrine  would 
admit  of  the  exercise  of  absolute,  arbitraiy 
legislative  power  under  a  written  Constitu- 
tion full  of  restrictions  upon  Congress,  andm 
designed  to  limit  the  separate  departments «( 
of^govemment  to  the  exercise  of  only  es-* 
poressly  enumerated  powers  and  such  other 
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powers  as  may  be  implied  therefrom,— each 
department  always  acting  in  subordination 
to  that  instrument  as  the  supreme  law  of  the 
land.  Indeed,  it  has  been  announced  by  some 
statesmen  that  the  Constitution  should  be  in- 
terpreted to  mean  not  what  its  words  natur- 
ally, or  usually,  or  even  plainly,  import,  but 
what  the  apparent  necessities  of  the  hour,  or 
the  apparent  majority  of  the  people,  at  a 
particular  time,  demand  at  the  hands  of  the 
judiciary.  I  cannot  assent  to  any  such  view 
of  the  Constitution.  Nor  can  I  approve  the 
suggestion  that  the  status  of  Hawaii  and 
the  powers  of  its  local  government  are  to 
be  "measiu-ed"  by  the  resolution  of  1898, 
without  reference  to  the  Constitution.  It  is 
impossible  for  me  to  grasp  the  thought  that 
that  which  is  admittedly  contrary  to  the 
supreme  law  can  be  sustained  as  valid. 

I  have  so  far  considered  the  case  princi- 
pally in  the  light  of  the  results  that  must, 
as  I  think,  follow  from  the  interpretation 
placed  by  the  majority  on  the  joint  resolu- 
lion  of  1898.  But,  in  my  judgement,  Congress 
should  not  be  held  to  have  intended  to  do 
what  is  now  attributed  to  it.  When  it  de- 
clared that  the  municipal  legislation  of  Ha- 
waii not  "contrary  to  the  Constitution  of 
the  United  States"  should  remain  in  force, 
it  meant  that  legislation  contrary  to  that  in- 
strument should  not  remain  in  force  after  an- 
nexation. Those  words  were  inserted  out  of 
abundant  caution,  to  make  it  certain  that  no 
municipal  le^slation  of  Hawaii  contrary  to 
the  Constitution  should  thereafter  be  regard- 
ed as  in  force.  If  the  above  words  did  not  have 
that  effect,  for  what  purpose  were  they  in- 
serted ?  What  local  legislation  was  declared 
to  be  abrogated,  if  not  that  which  was  "con- 
trary to  the  Constitution  T"  Under  the  view 
taken  by  the  court,  those  words  in  the  joint 
resolution  are  made  wholly  inoperative. 

It  is  said  to  be  evident  from  the  terms  of 
the  joint  resolution  that  Congress  intended 
it  to  be  merely  temporary  and  provisional. 
Of  course,  some  further  legislation  by  Con- 
gress was  contemplated  in  order  to  provide 
a  complete  territorial  government  for  Ha- 
dwaii.    But  in  language  perfectly  direct  and 
JH  explicit,  Congress  said  that  in  the  meantime 
•  no  municipal*legislation  of  Hawaii  should 
be  enforced  that  was  "contrary  to  the  Con- 
stitution of  the  United  States."    And  yet  a 
trial  conducted  in  a  mode  forbidden  by  that 
instrument  is  now  sustained  as  legal. 

It  19  also  said  that  "the  lotrs  of  the  United 
States"  were  not  extended  over  the  islands 
until  the  organic  act  of  April  80th,  1900, 
was  passed.  But,  by  the  joint  resolution  of 
1898,  Congress — ^assuming  that  action  upon 
its  part  to  that  end  was  necessary — did  ex- 
tend the  Constitution  over  the  Hawaiian  is- 
lands when  it  declared  that  the  municipal 
legislation  of  Hawaii  "not  contrary  to  the 
Constitution  of  the  United  States"  should 
remain  in  force.  And  yet  the  court  decides 
that,  although  the  trial  of  MankWhi^if  tested 
by  the  Constitution,  was  illegal,  it  must  be 
sustained  from  the  necessities  of  the  case. 

Again,  it  is  said  that  the  words  "contrary 
to  the  Constitution"  in  the  joint  resolution 
referred  only  to  such  provisions  of  that  in-' 


strument  as  were  applicable  to  Hawaii ;  and 
in  support  of  that  view,  reference  is  made  to 
that  part  of  the  resolution  which  keeps  alive 
existing  customs  regulations  between  Hawaii 
and  the  United  States  and  other  countries. 
It  seems  to  me  that  the  argument  based  <m 
that  clause  of  the  resolution  is  misleading 
and  fallacious.  Customs  regulations  are  not 
determined  by  the  Constitution.  The  au- 
thority to  make  them  is  eiven  by  that  in- 
strument to  Congress;  ana  it  was  for  Con- 
gress to  say  what  should  be  the  nature  of 
the  customs  regulations  to  be  observed  in 
Hawaii.  Its  direction  that  existing  Hawai- 
ian regulations  of  customs  duties  should  re- 
main in  force  until  otherwise  ordered  was, 
in  legal  effect,  an  adoption  of  them  by  Con- 
gress for  the  time  being.  Now,  the  provi- 
sions as  to  grand  and  petit  juries  are  in  the 
Constitution,  and  could  not  be  altered  by 
Confess  under  any  power  it  possessed. 
Their  applicability,  before  civil  tribunals,  in 
a  territory  of  the  United  States,  was  deter- 
minable by  the  Constitution  itself.  In  oth- 
er words,  if  the  Constitution  was  in  force  at 
all  in  Hawaii,  prior  to  the  act  of  1000,  it  was 
in  force  there  for  all  it  ordained,  in  respect^ 
at  least,  of  the  guarantees  of  life  and  lib- 
erty. To  sustain  the  prosecution  of  Manki- 
chi  upon  the  ground  that  Congress  did  noteo 
Intend  to  supersede  the  local  law  permitting^ 
a*ferdict  in  criminal  cases  by  a  majority  ox* 
the  petit  jury,  but  did  intend  to  keep  such 
law  in  force  until  altered  or  abrogated  by 
Congress,  is,  in  effect,  to  say  that,  if  Gon- 
^ss  so  ordered,  persons  charged  with  crime 
in  Hawaii  could,  consistently  with  the  Con- 
stitution, be  tried  before  a  single  judge.  It 
is  not  perceived  why  the  argument  based  up- 
on the  provision  as  to  customs  regulatioDS 
does  not  lead,  logically,  to  such  a  result,  nor 
how  that  provision  can  have  any  bearing 
upon  the  jpresent  case^  unless  it  be  that  tiie 
power  of  Congress  over  criminal  proceedings 
m  Hawaii,  involving  the  life  ana  liberty  of 
a  freeman,  is  as  full,  comprehensive,  and 
complete  as  it  is  over  mere  customs  regula- 
tions. I  cannot  go  that  far  in  upholding  the 
power  of  Congress  over  what  some  are 
pleased  to  call  our  "dependencies"  or  "out- 
lying possessions,"  and  the  "subjects"  there- 
in residing. 

It  is  affain  said  that  the  annexation  of  Ha- 
waii, and  the  transfer  of  its  sovereignty,  of 
whatsoever  kind,  to  the  United  States,  did 
not  so  incorporate  it  into  the  United  States 
as  to  make  the  Constitution  supreme,  in  aU 
respects,  in  that  newly  acquired  territory. 
As  the  two  countries  desired  that  Hawaii, 
upon  annexation,  should  become  "an  integral 
part"  of  the  United  States;  as  all  the  civile 
military,  and  judicial  officers  of  Hawaii  were 
required  to  take,  and  did  take,  an  oath  of  al- 
legiance to  the  United  States;  as  Hawaii 
passed  under  the  "sovereign  dominion"  of 
the  United  States  and  became  subject  to  all 
valid  laws,  civil  and  criminal,  that  Congress 
might  enact;  as  its  people  may  be  subjected 
to  punishment  for  any  crime  or  offense  com- 
milted  against  the  United  States;  as  by  the 
authority  of  Hawaii  the  Hawaiian  flag  has 
come  down, and  in  its  place  that  of  the  United 
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States  substituted ;  and  as  Hawaiians  cannot 
rightfully  invoke  for  their  protection  the  au- 
thority of  any  government  except  that  of  the 
United  States, — in  view  of  these  relations 
between  the  two  countries,  it  is,  to  my  mind, 
inconceivable  that  Hawaii  was  not  so  far 
incorporated  into  the  United  States  that 
the  Constitution  waa  in  force  there,  after 
the  passage  of  the  joint  resolution  of  1898, 
^  ia  respect,  at  least,  of  those  personal  righta 
S  which   that   instrument   expressly   fl;uarded 

•  against^infringement  by  any  tribunal  deriv- 
ing authority  from  its  provisions. 

It  is  further  said  that  under  the  joint  res- 
olution of  1898  any  new  legislation  must 
conform  to  the  Constitution  of  the  United 
States.  This  must  mean  that  after  the  pas- 
sage of  that  resolution  the  Constitution  was 
operative  in  Hawaii  to  prevent  new  legisla- 
tion inconsistent  with  its  provisions,  but  was 
not  operative  there  so  as  to  prevent  the  en- 
forcement of  local  enactments  or  regulations 
that  were  confessedly  in  violation  of  that 
instrument.  I  cannot  forbear  saying  that 
this  view  of  the  Constitution  is  most  ex- 
traordinary. It  does  not  commend  itself  to 
my  judgment.  I  had  supposed  that  when 
the  Constitution  came  into  operation  in  any 
country  or  over  any  people,  all  local  laws, 
customs,  or  usages,  within  the  same  juris- 
diction, that  were  inconsistent  with  its  pro- 
visions, necessarily  ceased  to  have  any  legal 
force  whatever;  otherwise,  the  declaration  of 
the  Constitution,  that  it  was  the  supreme 
law  of  the  land,  would  be  meaningless. 

But  it  is  said  that  while  moatf  if  not  all, 
tlie  privileges  and  immunities  contained  in 
tlic  Bill  of  Rights  of  the  Constitution  were 
intended  to  apply  "from  the  moment  of  cm- 
newation"  yet  the  two  rights  created  by  thd 
constitutional  provisions  as  to  grand  and 
petit  jurors  "are  not  fundamental  in  their 
nature,  but  concern  merely  a  method  of  pro- 
cedure." 

It  is  a  new  doctrine,  I  take  leave  to  say, 
in  our  constitutional  jurisprudence,  that  the 
framers  of  the  Constitution  of  the  United 
States  did  not  regard  those  provisions,  and 
the  righta  secured  by  them,  as  fundamental 
in  their  nature.  It  is  an  indisputable  fact 
in  the  history  of  the  Constitution  that  that 
instrument  would  not  have  been  accepted  by 
the  required  number  of  states,  but  for  the 
promise  of  the  friends  of  that  instrument^  at 
the  time,  that  immediately  upon  the  adop- 
tion of  the  Constitution,  amendments  would 
be  proposed  and  made  that  should  prevent 
the  infringement  by  any  Federal  tribunal  or 
agency,  of  the  rights  then  commonly  re- 
garded as  embraced  in  Anglo-Saxon  liber- 
ty; among  which  rights,  according  to  uni- 
versal belief  at  that  time,  were  those  se- 
f  cured  by  the  provisions  relating  to  grand 
and  petit  juries.    Whatever  may  be  the  pow- 

•  er  of  the*irtates  in  respect  of  grand  and  petit 
juries,  it  is  firmly  settled  that  the  Consti- 
tution absolutely  forbids  the  trial  and  con- 
viction, in  a  Federal  civil  tribunal,  of  any 
one  charged  with  crime,  otherwise  than  upon 
the  presentment  or  indictment  of  a  grand 
Jury,  and  the  unanimous  verdict  of  a  petit 
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jury,  composed,  as  at  common  law,  of  twelve 
jurors. 

In  Ex  parte  MiUigan,  4  Wall.  120,  121,  18 
L.  ed.  295,  296,  the  accused,  not  in  the  Army 
of  the  United  States,  was  tried  by  a 
Federal  military  court-martial  for  a  crime 
against  the  United  States,  alleged  to  have 
been  committed  in  a  state  that  adhered  to 
the  Union,  and  he  was  denied  the  right  to 
a  trial  by  jury.  This  court,  referring  to  the 
provisions  of  the  Federal  Constitution  re- 
lating to  criminal  offenses  and  proceedings, 
said:  "These  securities  for  personal  liberty, 
thus  embodied,  were  such  as  wisdom  and  ex- 
perience had  demonstrated  to  be  necessary 
for  the  protection  of  those  accused  of  crime. 
.  .  .  .  Time  has  proven  the  discernment 
of  our  ancestors;  for  even  these  provisions, 
expressed  in  such  plain  English  words  that 
it  would  seem  the  ingenuity  of  man  could 
not  evade  them,  are  now,  after  the  lapse  of 
more  than  seventy  years,  sought  to  be 
avoided.  Those  great  and  good  men  foresaw 
that  troublous  times  would  arise,  when  rul- 
ers and  people  would  become  restive  under 
restraint,  and  seek  by  sharp  and  decisive 
measures  to  accomplish  ends  deemed  just 
and  proper;  and  that  the  principles  of  con- 
stitutional liberty  would  be  in  peril  unless 
established  by  irrepealable  law.  The  his- 
tory of  the  world  had  tausht  them  that  what 
was  done  in  the  past  mignt  be  attempted  in 
the  future.  The  Constitution  of  the  United 
States  is  a  law  for  rulers  and  ]>eople,  equally 
in  war  and  in  peace,  and  covers  with  the 
shield  of  its  protection  all  classes  of  men, 
at  all  times,  and  under  all  circumstances. 
No  doctrine  involving  more  pernicious  con- 
sequences was  ever  invented  by  the  wit  of 
man  than  that  any  of  its  provisions  can  be 
suspended  during  any  of  the  great  exigencies 
of  government." 

In  Ew  parte  Bain,  121  U.  S.  1,  12,  13,  80 
L.  ed.  849,  853,  7  Sup.  Ct.  Rep.  781,  787,  the 
court,  referring  to  the  constitutional  pro- 
vision relating  to  grand  juries,  said:  "It 
is  never  to  be  forgotten  that,  in  the  construc- 
tion of  the  language  of  the  Constitution  herev 
relied  on,  as,  indeed,  in  all  other  instajioesJS 
Srhere  construction  becomes  necessary,  we* 
are  to  place  ourselves  as  nearly  as  possible 
in  the  condition  of  the  men  who  framed  that 
instrument.  Undoubtedly  the  framers  of 
this  article  had,  for  a  long  time,  been  ab- 
sorbed in  considering  the  arbitrary  encroach- 
ments of  the  Crown  on  the  liberty  of  the 
subject,  and  were  imbued  with  the  common 
law  estimate  of  the  value  of  the  grand  ju- 
ry as  part  of  its  system  of  criminal  juris- 
prudence. They,  therefore,  must  be  under- 
stood to  have  used  the  language  which  they 
did  .  .  in  the  full  sense  of  its  necessity 
and  of  its  value.  We  are  of  the  opinion  that 
an  indictment  found  by  a  grand  jury  was 
indispensable  to  the  power  of  the  court  to 
try  the  petitioner  for  the  crime  with  which 
he  was  charged." 

In  Thompson  v.  Utah,  170  U.  S.  843,  849- 
351,  42  L.  ed.  1061,  1066,  1067,  18  Supu 
Ci.  Rep.  620,  622,  623,  which  was  a  case 
arising  in  an  organized  territory,  the  quee* 
tion  was  whether  the  jury  referrad  to  ia  the 


809 


23  SUPREME  COURT  REPORTER. 


Oct.  Tebm, 


original  Oonstitution  of  the  United  States, 
and  in  the  0th  Amendment,  was  a  jury  con- 
■tituted  as  it  was  at  common  law  of  twelve 
persona^  neither  more  nor  less.  This  court 
said:  "When  Magna  Charta  declared  that 
no  freeman  should  he  deprived  of  life,  etc, 
'but  lij  th«  judgment  of  his  peers  or  by  the 
law  of  the  land,'  it  referred  to  a  tiial  by 
twelve  Jurors.  .  .  .  When  Thompson 
committed  the  offense  of  grand  larceny  in 
the  territory  of  Utah, — ^which  was  under  the 
complete  jurisdiction  of  the  United  States 
for  all  pui'poses  of  government  and  legisla- 
tion,— ^the  supreme  law  of  the  land  required 
that  he  should  be  tried  by  a  jury  composed 
of  not  less  than  twelve  persons.  .  .  When 
Thompson's  crime  was  committed,  it  was  his 
constitutional  right  to  demand  that  his  lib- 
erty should  not  be  taken  from  him  except 
by  the  joint  action  of  the  court  and  the 
unanimouB  verdict  of  a  jury  of  twelve  per- 
sons." 

Nevertheless,  it  is  contended  that  the  con- 
stitutional provisions  in  question  are  not 
fundamental  in  their  nature;  that  whether 
a  person  chai^d,  for  instance,  with  murder, 
shall  be  convicted  and  hung  pursuant  to  a 
▼erdict  rendered  bv  a  majority  of  the  petit 
iuiy,  rather  than  W  all  the  jurors,  is  on^ 
"a  method  of  procedure."  My  judgment  re- 
fuses assent  to  this  doctrine.  I  believe  it 
H  to  be  most  mischievous  in  every  aspect.  The 
iS  provisions  as  to  grand  and  petit  juries  are 
•  m  the  Constitution,  and* the  mandatory 
character  of  that  instrument  ought  not  to 
be  disregarded.  What  tribunal,  deriving  its 
authoritv  from  the  United  States,  can  right- 
fully hold  them  to  be  immaterial?  Wheth- 
er those  provisions  are  fundamental  in  their 
nature  or  not,  no  Federal  civil  tribunal,  ex- 
isting under  the  Oonstitution,  and  under  a 
solemn  obligation  to  maintain  and  defend 
it,  can  properly  or  safely  ignore  them.  If 
the  local  law  under  which  Mankichi  was 
tried  and  convicted  was  contrary  to  any  pro- 
vision of  the  Constitution,  that  instrument 
should  have  been  respected,  whatever  the  na- 
ture of  such  provision. 

The  opinion  of  the  court  contains  observa- 
tions to  the  effect  that  some  persons,  here- 
tofore convicted  of  crime  in  the  Hawaiian 
courts,  will  escape  punishment  if  the  joint 
resolution  of  1898  is  so  interpreted  as  to 
make  Congress  mean  what,  it  is  conceded, 
tlie  words  "contrary  to  the  Constitution  of 
the  United  States"  naturally  import.  In 
the  eye  of  the  law,  that  is  of  no  consequence. 
The  cases  cited  by  the  court  fall  far  short  of 
sustaining  the  proposition  that  the  court 
may  reject  the  plain,  obvious  meaning  of  the 
words  of  a  statute  in  order  to  remedV  what 
it  deems  an  omission  by  Congress.  The  con- 
sequences of  a  particular  construction  may 
be  taken  into  account  only  when  the  words 
t4>  be  construed  are  ambiguous.  If.  after  the 
passage  of  the  joint  resolution,  the  local  au- 
thorities proceeded  in  the  prosecution  of 
crimes  under  municipal  laws  palpably  con- 
trary to  the  Constitution,  the  fault  was 
theirs.  They  were  informed  by  the  joint  res-  j 
olution  of  1898,  by  the  Secretary  of  SUte, 


as  well  as  by  the  proclamation  of  President 
McKinlcy,  announcing  the  annexation  of  Ha- 
waii to  the  United  States,  that  only  local 
legislation  not  contrary  to  the  Constitution 
should  remain  in  force.  Their  fault  cannot 
justify  the  court  in  disregarding  the  express 
command  of  Congress  that  only  municipal 
lef^islation  that  was  consistent  with  the  Con- 
stitution should  remain  in  force  in  Hawaii. 
If  the  accused  is  held  in  palpable  violation 
of  that  instrument,  we  cannot  shrink  from 
discharging  him  because  of  its  effect  upon 
convictions  in  other  cases.  We  must  inter- 
pret the  law  aa  it  is  written.  Aa  just  stated, 
the  doctrine  is  well  settled  that,  when  the» 
meaning  of  a  statute  is  plain,  there  Is  no  J 
room  for  interpretation.  The 'consequences* 
axe  for  the  lawmaking  power.  If  the  inten- 
tion of  the  legislature  "is  expressed  in  a 
manner  devoid  of  contradiction  and  ambi- 
guity, there  is  no  room  for  interpretation  or 
construction,  and  the  judiciary  are  not  at 
liberty,  on  considerations  of  policy  or  hard- 
ship, to  depart  from  the  words  of  the  stat- 
ute; that  tney  have  no  right  to  make  excep- 
tions, or  insert  aualificationa,  however  ab- 
stract justice  or  tne  justice  of  the  particular 
ease  may  seem  to  require  it."  Sedgw.  Stat. 
&  Const  Law,  253,  328.  "We  are  bound  to 
take  the  act  of  Parliament  as  they  have 
made  it;  a  casus  omissua  can  in  no  case  be 
supplied  by  a  court  of  law,  for  that  would 
bo  to  make  lawa."  Jones  v.  Smart,  1  T.  R. 
44,  52.  "Arguments  drawn  from  impolicy 
or  inconvenience  ought  here  to  be  of  no 
weight.  The  only  sound  principle  is  to  de- 
clare ita  lex  scripta  est,  to  follow,  and  to 
obey.  Nor,  if  a  principle  so  just  and  conclu- 
sive could  be  overlooKcd,  could  there  well 
be  found  a  more  unsafe  guide  in  practice 
than  mere  policy  and  convenience."  Story, 
Const.  §  426.  "I  shall  always  deem  it  a  duff 
to  conform  to  the  expressions  of  the  legisla- 
ture, to  the  letter  of  the  statute,  when  free 
from  ambiguity  and  doubt;  without  indulg- 
ing a  speculation  either  upon  the  impolicy 
or  the  hardship  of  the  law."  Mr.  Justice 
Chase,  in  Pnestman  v.  United  States^ 
4  Dall.  30,  note,  1  L.  ed.  728,  nofe.  When, 
therefore.  Congress,  in  words  of  perfect- 
ly clear  and  free  from  doubt,  declared  that 
the  municipal  legislation  of  Hawaii  not  con- 
trary to  the  Constitution  should  remain  in 
force,  does  not  the  court  usurp  the  function 
of  making  laws,  when  it  rules  that  certain 
municipal  legislation  of  Hawaii  was  in 
force,  although  it  was  manifestly  contrary 
to  the  Constitution  T  Can  it  depart  from  the 
plain,  distinct  words  of  the  statute,  upon 
any  ground  of  policy  or  to  remedy  an  omis- 
sion by  Congress  T 

I  am  of  opinion:     1.  That  when  the  an- 
nexation of  Hawaii  was  completed,  the  Con- 
stitution— without  any  declaration  to  that 
effect  by  Congress,  and  without  any  power  of 
Congress  to  prevent  it — became  the  supreme 
law  for  that  country,  and,  therefore,  it  forbade 
the  trial  and  conviction  of  the  accused  for 
murder  otherwise  than  upon  a  presentment  9 
or  an  indictment  of  a  grand  jury,  and  by  the  J 
unanimous  verdict  of  a  petit  jury.*  2.  That* 
if  the  legality  of  such  trial  and  convictioB 
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ia  to  be  tested  alone  b^  the  Joint  reeolution 
of  1808,  then  the  law  is  for  the  accused,  be- 
cause Congress,  by  that  resolution,  abro- 
gated, or  forbade  the  enforcement  of,  any 
municipal  law  of  Hawaii  so  far  as  it  author- 
ized a  trial  for  an  infamous  crime  otherwise 
than  in  the  mode  prescribed  by  the  Consti- 
tution of  the  United  States;  and  that  any 
other  construction  of  the  resolution  is  for- 
bidden by  its  clear,  unambiguous  words,  and 
ia  to  make,  not  to  interpret,  the  law. 

The  judgment  of  the  District  Court  of  the 
United  States  for  Hawaii,  discharging  the 
accused,  should  be  affirmed. 

(190  U.  S.  249) 

WILLIAM  Lu  SKYDEK,  Executor,  Plf.  in 

BEHNABD  BETTBiAN,  Collector. 

OimtiitutUmal  law — Federal  suocessUm  tarn 
on  hequeat  to  mwnioipality, 

A  snccesslon  tax  Imposed  under  the  authority 
of  the  act  of  Congress  of  June  13,  1898  (80 
Stat,  at  L.  448,  chap.  448,  U.  S.  Comp.  Stat. 
1001,  p.  2286),  upon  a  bequest  to  a  munici- 
pality for  public  purposes,  Is  not  unconstitUr 
tioDBl  as  a  tax  upon  an  agency  of  the  state^ 
since  sucb  tax,  being  collected  from  the  prop- 
erty while  In  the  hands  of  the  executor,  who 
Is  required  by  f  80  of  that  act  (Act  June  18, 
1898,  80  8Ut.  at  L.  485,  chap.  448.  U.  S.  Comp. 
Stat  1901.  p.  2310)  to  Uquidate  it  "before  pay- 
ment and  distribution  to  the  legatees,"  cannot 
be  regarded  as  a  tax  upon  the  municipality,  al- 
though it  may  operate  Incidentally  to  reduce 
the  bequest  by  the  amount  of  the  tax. 

[No.  230.] 

Argued  April  7,  8,  IBOS.    Decided  June  1, 
1903. 

IK  EKROR  to  the  Circuit  Court  of  Appeals 
for  the  Southern  District  of  Ohio  to  re- 
view a  judgment  sustaining  a  demurrer  to  a 
petition  in  an  action  by  an  executor  to  re- 
cover from  a  collector  of  internal  revenue 
the  amount  of  a  succession  tax  paid  under 
protest  upon  a  legacy  bequeathed  to  a  mu- 
nicipality in  trust  for  public  purposes. 
Affirmed, 

Statement  by  Mr.  Justice  Brown  t 
This  was  an  action  brought  by  the  executor 
of  David  L.  Snyder  against  the  collector  of 
internal  revenue  to  recover  $22,000,  succes- 
sion   tax    upon    a   legacy   of   $220,000    be- 
queathed to  the  city  of  Springfield,  Ohio,  in 
trust  to  expend  the  income  in  the  mainte- 
nance, improvement,  and  beautifying  of  a 
public    park  of  the  city,  known  as  Snyder 
park,  including  any  extension  thereof  which 
said  city  might  acquire.     Such  tax  having 
Q  been  paid  under  protest,  this    action    was 
g  brought  to  secure  a  refunding  of  the  same. 
•    •A  demurrer  to  the  petition  having^  been 
sustained  by  the   circuit    court,    and    final 
Judgment  entered,  the  case  was  brought  here 
by  writ  of  error. 


Mr.  9. 


I  lor  plaintifr  in  error. 


Aesietani  Aiiomey  OeneroZ  Beck  for  de- 
fendant in  error. 

Mr.  Justice  Brown  delivered  the  opinloii 

of  the  court: 

This  case  involves  the  single  auestion 
whether  it  is  within  the  power  of  tne  Fed- 
eral government,  and  wiuiin  the  spirit  of 
the  act  of  Congress  of  June  13,  1898  (80 
Stat,  at  L.  448,  chap.  448,  U.  S.  Comp.  Stat. 
1901,  p.  2286),  to  impose  a  succession  tax 
upon  a  bequest  to  a  municipal  corporation 
of  a  state  for  a  corporate  and  public  pur- 
pose. 

The  case  is,  to  a  certain  extent,  the  con- 
verse of  those  of  the  United  States  v.  Per- 
kine,  163  U.  S.  625,  41  L.  ed.  287,  16  Sup. 
Ct.  Rep.  1078,  and  Plummer  v.  Coler,  178  U. 
S.  115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep.  774. 
In  the  first  of  these  we  held  it  to  be  within 
the  competency  of  the  state  of  New  York  to 
impose  a  similar  tax  upon  a  bequest  to  the 
Federal  p^ovemment,  incidentally  deciding 
that  the  inheritance  tax  of  the  state  was  ''in 
reality  a  limitation  upon  the  power  of  a 
testator  to  bequeath  his  property  to  whom 
he  pleases,  a  declaration  that,  in  the  ex- 
ercise of  that  power,  he  shall  contribute  a 
certain  percentage  to  the  public  use;"  and 
(2)  that  the  tax  was  not  a  tax  upon  the 
property  itself,  but  upon  its  transmission  by 
will  or  descent.  In  Plummer  v.  Ooler  we 
held  the  incidental  fact  that  the  property 
bequeathed  is  composed  in  whole  or  in  part 
of  Federal  securities  did  not  invalidate  the 
state  tax  or  the  law  under  which  it  was  im- 
posed, although  it  was  accepted  as  undenia- 
ble that  the  state  could  not,  in  the  exercise 
of  the  power  of  taxation,  tax  obligations  of 
the  United  States,  and,  eorrelatively,  that* 
bonds  issued  by  a  state,  or  under  its  au- 
thority by  its  municipal  bodies,  were  not 
taxable  by  the  United  States. 

It  is  insisted,  however,  that  the  case  un- 
der consideration  is  distinguished  from  those 
above  cited,  in  the  fact  that  the  inheritance 
tax  of  New  York  was  but  a  condition  an-H 
nexed  to  the  power  of  a  testator  to  dispose  S 
of  Ills  property  by  will,  andHhat  such  p«iw-* 
er,  being  purely  statutory,  the  state  has  the 
right  to  annex  such  conditions  to  it  as  it 
pleases.  The  case,  then,  really  resolves  it- 
self into  the  question  whether  the  author- 
ity to  lay  a  succession  tax  arises  solely  from 
the  power  to  reffulate  the  descent  of  proper- 
ty, or,  as  well  irom  the  independent  general 
power  to  tax,  or,  as  expressed  in  the  Consti- 
tution, art.  I.  §  8,  "to  lay  and  collect  taxes, 
duties,  imposts,  and  excises."  The  difficulty 
with  this  proposition  of  the  plaintiff  is  that 
it  proves  too  much.  If  it  be  true  that  the 
right  to  impose  such  taxes  arises  solely  from 
the  right  to  regulate  successions,  then  a  de- 
nial of  such  right  goes  to  the  whole  power 
of  the  government  to  impose  a  succession 
tax,  irrespective  of  the  question  whether  the 
legacy  is  made  to  a  private  individual  or  to 
an  agent  of  the  state,  and  the  cases  in  this 
court  upholding  the  power  of  the  Federal 
government  to  lay  such  tax  were  wrongly 
decided. 

That  qiMsti<m  was   eodiauatively   eonaid- 
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ered  by  this  oourt  in  KnotcUnn  t.  Moore, 
178  U.  S.  41,  44  L.  e<L  069,  20  Sup.  a.  Rep. 
747,  in  which  the  conBtitutionalitj  of  thia 
law  was  attacked  upon  four  grounds:  (1) 
That  the  taxes  imposed  were  direct  taxes, 
and  not  apportioned  according  to  the  pop- 
ulation; (2)  if  not  direct,  they  were  levied 
on  rights  created  solely  by  a  state  law,  de- 
pending for  their  continued  existence  on  the 
consent  of  the  several  states;  (3)  because 
they  were  not  uniform  throughout  the  Unit- 
ed States;  (4)  that  the  rate  of  tax  was  de- 
termined by  the  aggregate  amount  of  the  per- 
sonal estate  of  the  deceased,  and  not  by  the 
sum  of  the  legacies  or  distributive  shares. 
It  was  held,  following  the  cases  of  United 
States  V.  Perkins,  163  U.  S.  625,  41  L.  ed. 
287,  16  Sup.  Ct  Rep.  1073,  and  Magoun  v. 
Illinois  Trust  d  Sav.  Bank,  170  U.  S.  233, 
42  L.  ed.  1037,  18  Sup.  Ct  Rep.  694,  that  an 
inheritance  tax  was  not  one  upon  property, 
but  upon  the  succession.  The  question  in- 
volved here,  as  to  the  power  of  Congress  to 
levy  a  succession  tax,  was  considered,  and 
it  was  said  by  Mr.  Justice  White  (p.  56,  L. 
ed.  p.  976,  Sup.  Ct.  Rep.  p.  763) :  "The  propo- 
sition that  it  cannot  rests  upon  the  assump- 
tion that,  since  the  transmission  of  property 
by  death  is  exclusively  subject  to  tne  regu- 
lating authority  of  the  several  states,  there- 
fore the  levy  hj  Congress  of  a  tax  on  inheri- 
tances or  legacies  in  any  form  is  beyond  the 
power  of  Congress,  and  is  an  interference  by 
the  national^^vemment  with  a  matter  which 
falls  alone  within  the  reach  of  state  legisla- 
tion." This  proposition  was  pronounced  a 
falla^  (p.  69,  L.  ed.  p.  977,  Sup.  Ct.  Rep.  p. 
765)  :  ''In  legal  efTect,  then,  the  proposition 
upon  which  the  argument  rests  is  that 
wnerever  a  ri^ht  is  subject  to  exclusive  reg- 
ulation, by  either  the  government  of  the 
United  States  on  the  one  hand  or  the  sever- 
al states  on  the  other,  the  exercise  of  such 
rights  as  regulated  can  alone  be  taxed  by 
the  government  having  the  mission  to  reg- 
ulate." In  this  connection  was  cited  the  pow- 
er of  the  states  to  tax  imported  goods  after 
they  had  been  commingled  with  Uie  general 
property  of  the  state,  as  well  as  vehicles  en- 
gaged in  Interstate  commerce. 

Continuing,  it  was  further  said  (page  60, 
L.  ed.  p.  977,  Sup.  Ct.  Rep.  p.  765):  "It 
cannot  be  doubted  that  the  argument,  when 
reduced  to  its  essence,  demonstrates  its  own 
unsoundness,  since  it  leads  to  the  necessary 
conclusion  that  both  the  national  and  state 
governments  are  devested  of  those  powers  of 
taxation  which,  from  the  foundation  of  the 
government,  admittedly  have  belonged  to 
them.  .  .  .  Under  our  constitutional 
system,  both  the  national  and  the  state  gov- 
ernments, moving  in  their  respective  orbits, 
have  a  common  authority  to  tax  many  and 
diverse  objects,  but  this  does  not  cause  the 
exercise  of  its  lawful  attributes  by  one  to 
be  a  curtailment  of  the  powers  of  govern- 
ment of  the  other,  for  if  it  did  there  would 
practically  be  an  end  of  the  dual  system  of 
government  which  the  Constitution  estab- 
lished." 

Tlds  case  must  be  regarded  as  definitely 
establishing  the  doctrine  that  the  power  to 


tax  inheritances  does  not  arise  solelv*  from 
the  power  to  remilate  the  descent  ox  prop- 
erty, but  from  tne  general  authority  to  im- 
pose taxes  upon  all  property  within  the  Ju- 
risdiction of  the  taxing  power.  It  has  usual- 
ly happened  that  the  power  has  been  exer- 
cised oy  the  same  government  which  regu- 
lates the  succession  to  the  property  taxed; 
but  this  power  is  not  destroyed  by  the  dual 
character  of  our  government,  or  by  the  fact 
that,  under  our  Constitution,  the  devo- 
lution of  property  is  determined  by  the  lawa 
of  the  several  states. 

The  principles  laid  down  in  Knoxclton  ▼. 
Moore  were  reiterated  in  Murdoch  v.  Wa/rd^ 
178  U.  S.  139,  44  L.  ed.  1009,  20  Sup.  Ct 
Rep.  776,  although  the  case  was  decided  up- 
on the  authority  of  Plummer  v.  Coler.         99 

If  it  be  true  that  it  is  beyond  the  power  § 
of  Congress  to* impose  an  inheritance  tax* 
because  the  descent  of  property  is  regulated 
by  state  statutes,  it  would  be  difficult  to 
support  its  power  to  impose  stamp  taxes  up- 
on commercial  and  legal  instruments,  since 
the  conveyance,  regulation,  and  transmission 
of  all  property  is  governed  by  the  laws  of 
the  several  states.  Particularly  would  this 
be  so  with  reference  to  stamp  duties  imposed 
ujpon  documents  connected  with  the  devolu- 
tion of  the  property  of  a  deceased  person* 
And  yet,  as  stated  in  Knowlton  v.  Moor^ 
(page  60,  L.  ed.  p.  973,  Sup.  Ct.  Rep.  p. 
751)  Congress,  as  early  as  1797,  imposed  a 
stamp  duty  [1  Stat,  at  L.  527,  chap.  11], 
not  only  upon  receipts  or  other  discharges 
for  or  on  account  of  any  legacy,  or  for  a 
share  of  personal  estate  divided  under  the 
statute  of  distributions,  proportioned  to  the 
amount  of  the  legacy  or  such  distributive 
share,  but,  in  the  internal  revenue  act  of 
1862  (12  Stat  at  L.  432,  483,  chap.  119, 
U.  S.  Comp.  Stat  1901,  p.  186),  a  tax  waa 
imposed  upon  the  probate  of  wills  and  le^ 
ten  of  administration,  proportioned  to  the 
value  of  the  estate.  Not  only  this,  but  the 
same  statute  imposed  a  tax  upon  writs,  or 
other  original  process,  by  which  suits  are 
commenced  in  any  court  of  record,  exempting 
only  processes  issued  by  justices  of  the  peace, 
or  in  suits  beg^n  by  the  United  States  or 
any  state.  This  act  was  treated  as  appli- 
cable to  the  state  courts,  al though  its  consti- 
tutionality may  well  be  doubted. 

Referable  to  the  same  principle  is  the  pow- 
er of  Congress  to  tax  occupations  whidi  can 
only  be  carried  on  by  permission  of  the  state 
authorities  and  under  conditions  prescribed 
by  its  laws, — such,  for  instance,  as  the  pro- 
fession of  a  lawyer  or  physician,  or  the  bus- 
iness of  dealing  in  spirituous  liquors,  for 
which  licenses  are  required  under  the  laws 
of  nearly  all  the  states.  While  the  power  of 
Congress  to  impose  such  taxes  may  never 
have  been  expressly  affirmed  by  this  court, 
it  does  not  seem  to  have  been  seriously  ques- 
tioned, and  is  a  legitimate  inference  from 
McGuire  v.  Massachusetts,  3  Wall.  387,  18 
L.  ed.  226;  License  Taof  Cases,  5  Wall.  462, 
18  L.  ed.  407;  Pervear  v.  Massachusetts,  6 
Wall.  476,  18  L.  ed.  608;  and  Royall  v.  Vir- 
ginia, 116  U.  S.  672,  580,  29  L.  ed.  735,  737, 
6  Sup.  Ct.  Rep.  510.    See  also  Quid  ▼.  Riok- 
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mond,  23  Gratt.  464,  14  Am.  Rep.  139; 
Humphreys  v.  Norfolk,  25  Gratt.  07. 
^  Conceding  fully  that  Congress  has  no 
§  power  to  impose  a  burden  upon  a  state  or 
*  its  municipal  corporations,  the  (question*  in 
each  case  is  whether  the  tax  is  direct  or  in- 
eidental;  since  we  have  had  frequent  occa- 
sion to  hold  that  the  imposition  of  &  tax 
may  indirectly  affect  the  value  of  proper- 
ty to  the  amount  of  the  tax  without  being 
legally  objectionable  as  a  direct  burden  up- 
on such  property.  Thus  in  Van  Allen  v.  The 
A-Ssesaora,  3  Wall.  673,  auh  nom.  Churchill 
T.  Uiica,  18  L.  ed.  229,  we  held  it  to  be  with- 
in the  power  of  the  states  to  tax  the 
shares  of  national  banks,  thoueh  a  part  or 
the  whole  of  the  capital  of  sudi  bank  were 
invested  in  national  securities  exempt  from 
taxation,  upon  the  ground  that  the  taxa- 
tion of  the  shares  was  not  a  taxation  of 
the  capital.  So  a  tax  u{>on  deposits  was  up- 
held, though  such  deposits  were  invested  in 
United  States  securities.  Society  for  Sav- 
inga  v.  Coite,  6  Wall.  694,  18  Ij.  ed.  897; 
Provident  Inat.  for  Savinga  v.  Maaaachu- 
aetta,  6  Wall.  611,  18  L.  ed.  907;  Hamilton 
Mfg.  Co.  Y.  Maaaachuaetta,  6  Wall.  632,  18 
L.  ed.  904.  The  same  principle  was  extended 
to  a  statute  of  New  York,  imposing  a  tax 
upon  corporations  measured  by  ito  divi- 
dends, though  such  dividends  were  derived 
from  interest  upon  government  bonds.  Home 
Ina.  Co.  T.  New  York,  134  U.  S.  694,  33  L. 
ed.  1025,  10  Sup.  Ct.  Rep.  693.  As  the  tax 
in  the  case  under  consideration  is  collected 
from  the  property  while  in  the  hands  of  the 
executor  ($30),  who  is  required  to  liquidate 
it  "before  payment  and  distribution  to  the 
legatees,"  we  do  not  regard  it  as  a  tax  up- 
on the  municipality,  though  it  may  operate 
incidentally  to  reduce  the  beauest  by  the 
amount  of  the  tax.  Such  incidental  effects 
are  common  to  many,  if  not  all,  forms  of 
taxation, — ^indeed,  it  may  be  said  generally 
that  few  taxes  are  wholly  paid  by  the  per- 
son upon  whom  they  are  directly  and' pri- 
marily imposed. 

Having  determined,  then,  that  Congress 
has  the  power  to  tax  successions;  that  the 
states  have  the  same  power,  and  that  such 
power  extends  to  bequests  to  the  United 
States,  it  would  seem  to  follow  logically  that 
Congress  has  the  same  power  to  tax  the 
transmission  of  property  by  legacy  to  states 
or  their  municipalities,  and  that  the  exer- 
cise of  that  power  in  neither  case  conflicts 
with  tne  proposition  that  neither  the  Fed- 
eral nor  tne  state  government  can  tax  the 
property  or  agencies  of  the  other,  since,  as 
repeatedly  held,  the  taxes  imposed  are  not 
upon  property,  but  upon  the  right  to  sue- 
10  eeed  to  property. 

§  If  the  position  of  the  plaintiff  be  sound, 
•  it  will  come  to  pass'that,  with  the  same  pow- 
er' to  tax  the  subject-matter,  i.  e.,  the  trans- 
mission of  the  property,  the  states  are  com- 
petent to  limit  the  amount  of  bequests  to 
the  Federal  government  by  requiring  the 
prepayment  of  a  succession  tax  as  a  condi- 
tion precedent  to  the  transmission  of  the 
property,  while  Congress  is  impotent  to  ac- 
eompliidi  the  same  result  with  respect  to 


legacies  to  states  or  their  agents.  We  are 
reluctant  to  admit  the  inferiority  of  Con- 
gress in  that  particular. 

The  judgment  of  tl^  Circuit  Court  is 
therefore  affirmed, 

Mr.  Justice  Wliite,  with  whom  concur 
Mr.  Chief  Justice  Fnller,  and  Mr.  Justice 
Peckliaiii,  dissenting: 

It  is  conceded  in  the  opinion  of  the  court 
that  the  bequest  upon  which  it  is  sought  to 
levy  the  United  States  inheritance  tax  was 
made  to  a  municipal  corporation  for  a  pub- 
lic, that  is,  a  governmental,  purpose.  This 
being  the  admitted  premise,  I  cannot  give 
my  assent  to  the  proposition  that  the  tax 
can  be  imposed.  Nothing  is  better  settled 
than  that  the  United  States  has  no  power  to 
tax  the  governmental  attributes  of  the  states, 
and  that  municipal  corporations  are  agencies 
of  the  states,  and  not  subject,  as  to  their 
public  rights  and  duties,  to  direct  or  indirect 
taxation  by  the  United  States.  The  doctrine 
has  nowhere  been  more  clearly  stated  than  in 
Pollock  V.  Farmer^  Loan  d  T.  Co.  157  U. 
S.  429,  583,  684,  39  L.  ed.  759,  820,  15  Sup, 
Ct.  Rep.  673,  690.  In  that  case,  despite  the 
division  of  opinion  on  other  questions,  the 
court  was  unanimous  in  holding  that,  in  any 
event,  income  subject  to  taxation  by  the 
United  States  could  not  include  interest  de- 
rived from  municipal  bonds,  because  to  in- 
clude such  interest  in  income  subject  to  tax- 
ation would  amount  at  least  to  an  indirect 
charce  upon  a  state  governmental  agency. 
Speaking  through  Mr.  Chief  Justice  Fuller, 
the  court  said: 

"The  Constitution  contemplates  the  inde- 
pendent exercise  by  the  nation  and  the 
state,  severally,  of  their  constitutional  pow 
ers. 

*'As  the  states  cannot  tax  the  powers,  theo 
operations,  or  the  property  of  the  United  ^ 
States,  nor  the  means  whicn  they«employ  to* 
carry  their  powers  into  execution,  so  it  has 
been  held  that  the  United  States  have  no 
power  under  the  Constitution  to  tax  either 
the  instrumentalities  or  the  property  of  a 
state. 

"A  municipal  corporation  is  the  represent- 
ative of  the  state,  and  one  of  the  instru- 
mentalities of  the  state  government.  It  waa 
long  ago  determined  that  the  property  and 
revenues  of  municipal  corporations  are  not 
subjects  of  Federal  taxation.  The  Collector 
V.  Day,  11  Wall.  113,  124,  auh  nom.  Buffing- 
ton  y.  Day,  20  L.  ed.  122,  126 ;  United  States 
v.  Baltimore  d  0.  R.  Co.  17  Wall.  322,  332, 
21  L.  ed.  597,  601." 

It  is  true  that  in  United  Statea  y.  Perkina, 
163  U.  S.  625,  41  L.  ed.  287,  16  Sup.  Ct. 
Rep.  1073,  and  Plummer  v.  Coler,  178  U.  S. 
115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep.  774, 
it  was  held  in  the  one  case  that  an  inher- 
itance tax  of  the  state  of  New  York  could 
be  taken  out  of  a  bequest  to  the  United 
States,  and  in  the  other  that  a  bequest  of 
bonds  of  the  United  States  was  subject  to  a 
state  inheritance  tax.  It  is  also  true  that  in 
Knowlton  v.  Jfoore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct.  Rep.  747,  it  was  decided 
that  the  United  States  had  the  power  to  imr 
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pose  an  inheritance  tax.  But  the  ruling 
In  none  of  these  cases,  in  my  opinion,  sua- 
taina  the  decision  now  made.  The  power 
of  the  state  of  New  York,  which  was 
upheld  in  both  the  Perkins  and  Coler 
cases,  rested  not  simply  on  the  authority  of 
that  state  to  impose  an  inheritance  tax,  but 
upon  its  admitted  right  to  regulate  the 
transmission  or  receipt  of  property  by  death. 
On  the  other  hand,  the  right  of  the  United 
States  to  levy  an  inheritance  tax,  which  was 
upheld  in  Knowltan  t.  Moore,  was  based 
solely  upon  the  power  of  the  United  States 
to  tax,  and  that  case,  therefore,  conveys  no 
intimation  that  there  is  authority  in  the 
United  States  to  levy  an  inheritance  tax  up- 
on an  object  which  it  has  no  power  tmder 
the  Constitution  to  tax  at  all,  either  directly 
or  indirectly.  The  distinction  between  the 
two,  that  is,  between  the  broader  power  of 
a  state,  resulting  from  its  authority  not  on- 
1^  to  tax  but  also  to  regulate  the  tradsmis- 
aion  or  receipt  of  property  by  death,  and  the 
narrower  power,  that  is,  of  taxation  alone, 
vested  in  the  government  of  the  United 
States,  was  explicitly  pointed  out  in  KnowU 
ton  V.  Moore,  178  U.  S.  at  page  67,  44  L.  ed. 
•t  p.  976,  and  20  Sup.  Ct.  Rep.  at  p.  764. 
Moreover,  attention  was  specially  directed 
to  the  obvious  distinction  between  the  two 
ou  page  58,  L.  ed.  p.  977,  Sup.  Ot  Rep.  p. 
^  754,  where  it  was  said : 
g  **0f  course,  in  considering  the  power  of 
•  Congrass  to  impose'death  duties,  we  elimi- 
nate all  thought  of  a  greater  privilege  to  do 
80  than  exists  as  to  any  other  form  of  taxa- 
tion, aa  the  right  to  regulate  successions  is 
vested  in  the  stieites,  and  not  in  Congress." 

So  also,  the  difference  between  the  two  had 
been  previously  accentuated  in  Magoun  v. 
lUinois  Trust  d  8av.  Bank,  170  U.  S.  287, 
288,  42  L.  ed.  1040,  18  Sup.  Ct.  Rep.  594. 
There  is  no  confusion  between  the  two  classes 
of  cases,  and  no  room  in  reason  seems  to  me 
to  exist  for  the  assumption  that  things 
which  are  different  are  nevertheless  one  and 
the  same.  On  the  contrary,  to  my  mind  it 
appears  that  misconception  will  necessarily 
be  caused  by  confounding  wholly  different 
powers  and  from  supposing  that,  because  a 
particular  result  is  justified  where  a  speci- 
fied power  exists,  the  same  consequence  must 
obtain  where  the  power  upon  which  it  de- 
pends is  wanting.  Certainly,  I  assume,  it 
cannot  be  said  because  a  state  has  the  right 
to  regulate  successions  and,  therefore,  to 
prevent  property  from  passing  by  death  to 
the  United  States,  hence,  also,  the  United 
States  must  have  power,  by  regulating  suc- 
cessions, to  prevent  property  from  passing 
by  death  to  a  state  or  its  governmental  agen- 
cies. And  yet,  in  mv  opinion,  this  is  the 
logical  consequence  of  the  doctrine  that  be- 
cause the  states  may,  in  virtue  of  an  aufhor- 
ity  belonging  to  them,  accomplish  a  particu- 
lar result  as  regards  the  United  States, 
therefore  the  United  States  must  have  the 
right  to  bring  about  the  same  thing  as  to 
the  states.  The  United  States  not  possess- 
ing, as  the  states  do,  the  right  to  regulate 
■nooessions,  when  the  United  States  calls  in- 
to play  its  taxing  power  over  the  subject  of 


the  passage  or  receipt  of  property  by  death, 
the  extent  of  its  authority  is  to  be  measured 
solely  by  the  scope  of  the  taxing  power  con* 
ferred  by  the  Constitution.  MHien,  on  the 
contrary,  the  state  imposes  a  burden  upon 
the  passage  or  receipt  of  property  by  deaUi, 
its  rip^ht  to  do  so,  if  not  sustainable  by  the 
exercise  of  the  taxing  power,  finds  ade- 
quate support  in  the  authority  vested  in  It 
&>  regulate  the  transmission  or  receipt  of 
property  on  the  occasion  of  death.  This  was 
clearly  pointed  out  in  United  States  v.  Per- 
kins,  163  U.  S.  630,  41  L.  ed.  289,  16  Sup.  Ct. 
Rep.  1076,  where  it  was  said:  **Th6  legacy 
becomes  the  property  of  the  United  States « 
only  after  it  has  suffered  a  diminutioii  tog 
the  amount  of  the  tax,  and  it  is^only  upon* 
this  condition  that  the  legislature  assents 
to  a  bequest  of  it."  Nor,  do  I  see  the  force 
of  the  suge;estion  that,  as  the  tax  in  question 
is  imposed  upon  the  property  in  the  hands 
of  the  executor  before  payment  and  distrl* 
bution  to  the  legatees,  it,  therefore,  cannot 
be  rei^rded  as  tax  upon  the  right  of  the 
municipality  to  receive  the  legacy.  It  was 
held,  after  great  deliberation,  in  Knotolton 
V.  jlfoore,  178  U.  S.  41,  44  L.  ed.  969,  20  Sup. 
Ct.  Rep.  747,  that  the  inheritance  taxes  lev- 
ied by  the  act  of  Congress  were  not  imposed 
on  the  estate  of  the  decedent,  but  were  laid 
on  the  passing  of  the  lemicies,  and  on  noth- 
ing else.  It  cannot  be  the  intention  now  to 
bring  about  the  confusion  which  must  arise 
from  overthrowinff  this  settled  doctrine, 
since  it  is  conceded  that  the  only  question 
for  decision  is  the  right  of  Congress  to  imr 
pose  a  succession  tax  upSi^  the  bequest  to  a 
municipal  corporation,  for  a  public  purpose* 
It  being  admitted  that  such  is  the  question 
for  decision,  I  do  not  perceive  how  that  ques* 
tion  can  be  solved  by  saying  that  the  tax 
is  not  on  the  passing  of  the  bequest  to  ths 
municipality,  but  is  imposed  on  the  estate 
in  the  hands  of  the  executor  before  the  mu- 
nicipality receives  its  legacy.  It  was  not 
only  directly  held  in  Knowlton  v.  Moore  thai 
the  tax  was  on  the  transmission  or  the  re> 
ceipt  of  the  legacy  occasioned  by  death,  and 
was  therefore  not  on  the  property,  not  on 
the  estate,  not  on  the  executor,  but  that  It 
was  also  held  to  be  a  burden  Imposed  on 
the  recipient.  The  court  said  (p.  60,  L.  ed. 
p.  977,  Sup.  Ct.  Rep.  p.  755) : 

"Certainly*  ^  tax  placed  upon  an  inherit 
tance  or  legacy  diminishes,  to  the  extent  of 
the  tax,  the  value  of  the  right  to  inherit  or 
receive,  but  this  is  a  burden  oast  upon  th^ 
recipient,  and  not  upon  the  power  of  the 
state  to  regulate." 

This  conclusion  was  absolutely  essential 
to  the  construction  of  the  statute  which  was 
sustained  in  Knowlton  v.  Moore,  I  do  not 
perceive  how  it  can  be  now  held  that  the 
tax  is  valid  because  it  is  on  the  estate  in 
the  hands  of  the  executor  and  not  a  burden 
on  the  recipient,  when  the  case  of  Knouiltom 
V.  Moore,  which  explicitly  holds  to  the  con- 
trary, is  expressly  approved.  It  is,  however, 
suggested  that  the  tax  is  only  incidentally 
on  the  right  of  the  corporation  to  receive, 
and  therefore  is  valid.  If  'incidentally"  is 
intended  to  refer  to  the  subject  upon  which 
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lithe  tax  is  levied,  then  the  proposition,  in 

*  mj* opinion,  only  reiterates  the  misconcep- 
tion to  which  attention  has  been  previously 
called,  and  it  besides  conflicts  with  the  con- 
ceded premise  that  the  question  for  decision 
is  whether  a  tax  can  be  validly  imposed  on 
the  right  of  a  municipal  corporation  to  take 
a  legacy.  Such  cannot  be  the  question  if 
there  is  no  such  question  in  the  case.  If  the 
term  "incidentally"  conveys  the  thought  that 
the  tax  is  only  indirectly  on  the  corpora- 
tion's right  to  take  the  bequest,  and  tnere- 
fore  it  may  be  lawfully  imposed,  the  doc- 
trine overthrows  the  rule  announced  by 
Chief  Justice  Marshall  in  M'Oulloch  v.  Mary- 
land, 4  Wheat.  316,  4  L,  ed.  579,  and  reiter- 
ated in  numberless  cases  since  that  decision, 
to  the  effect  that  where  there  is  a  want  of 
constitutional  power  to  tax  a  particular  ob- 
ject, neither  a  direct  nor  an  indirect  tax  can 
be  imposed  since  the  power  to  tax  is  the 
power  to  destroy.  It  to  me  seems  that  the 
tax  here  in  question  bears  more  directly  up- 
on the  ri^ht  of  the  corporation  to  take  the 
bequest  tnan  did  the  tax  which  was  con- 
demned in  M'Cullooh  V.  Maryland,  Assur- 
edly, the  inclusion,  in  income  subject  to  tax- 
ation, of  an  amount  derived  from  interest 
on  municipal  bonds,  is  less  directly  on  the 
bonds  than  is  the  tax  in  this  case,  on  the 
right  of  the  municipality  to  take;  and  yet, 
aa  I  have  said,  in  Pollock  ▼.  Farmers'  Loan 
d  T.  Co,  the  tax  on  an  income  made  up  in 
psrt  of  interest  on  a  municipal  bond  was  de- 
clared to  be  void,  because,  even  if  indirect, 
it  could  not  be  levied  where  there  was  no 
power  to  tax  at  all.  The  distinction  was 
pointed  out  in  Knowlton  v.  Moore,  where, 
in  referring  to  the  statement  of  Mr.  Chief 
Justice  Marshall  in  M'Culloch  v.  Maryland, 
that  the  power  to  tax  involves  the  power  to 
destroy,  it  was  said  (p.  60,  L.  ed.  p.  077, 
Sup.  Ct.  Rep.  p.  755): 

"This  principle  is  pertinent  only  when 
there  is  no  power  to  tax  a  particular 
subject.  ...  In  other  words,  the  power 
to  destroy,  which  may  be  the  consequence 
of  taxation,  is  a  reason  why  the  ri^ht  to 
tax  should  be  confined  to  subjects  which  may 
be  lawfully  embraced  therein,  even  althougn 
it  happens  that,  in  some  particular  instance, 
no  great  harm  may  be  caused  by  the  exercise 
of  uie  taxing  authority  as  to  a  subject  which 
is  beyond  ito  scope." 
e  To  my  mind,  no  doctrine  more  dai^rous 
g  and  more  subversive  of  a  long  line  of  set- 

•  tied  authority  in  this  court  could  be* an- 
nounced than  the  statement  that,  although 
there  is  no  power  whatever  to  tax  a  par- 
ticular object,  the  courts  will  nevertheless 
maintain  a  tax  if  it  only  indirectly  puts  a 
burden  on  the  forbidden  object,  or  that  the 
tax  may  be  sustained  because,  In  the  judg- 
ment of  a  court,  the  degree  in  which  the 
Constitution  has  been  violated  is  not  great. 
Constitutional  restrictions  are,  in  my  opin- 
ion, imperative,  and  ought  not  to  be  disre- 
garded because,  in  a  particular  case,  it  may 
be  the  judgment  of  a  court  that  the  viola- 
tion is  not  a  very  grievous  one. 

Testing  the  validity  of  the  tax  in  this  case 
solely  by  the  extent  of  the  power  to  tax  con- 


ferred on  the  government  of  the  United 
States  by  the  Constitution,  it  follows,  as  tht 
United  States  has  no  right  to  directly  or  in- 
directly burden  a  state  governmental  agency, 
that  the  tax  here  in  question,  in  my  o^ion, 
cannot  be  sustained. 

I  am  authorized  to  say  that  the  Chikt 
Justice  and  Mr.  Justice  Peokham  concur 
in  this  dissent. 

(190  U.  S.  42») 

DANFORTH  GEER,   Willard  P.  Gay,  Ar- 
thur  W.  Smith,  et  al^  Appts., 

MATHIESON  ALKALI  WORKS,  Caatner 
Electrolytic  Alkali  Company,  Edward  8. 
Arnold,  Richard  T.  Wilson,  John  Q. 
Agar,  Alfred  Ely,  John  Russel  Gladdin^r?, 
et  aL,  as  Directors  of  the  said  Mathieson 
Alkali  Works. 

Service  of  summons  on  foreign  oorporatUmr^ 
removal  of  causes — separable  controversy. 

1.  Service  of  summons  within  the  state  on 
resident  directors  of  a  foreign  corporation  Is 
insufficient  to  give  the  court  Jurisdiction  of 
such  corporation,  where  at  the  time  of  suck 
service  It  had  ceased  to  do  business  within 
the  state,  and  bad  designated  no  agent  <m 
whom  service  could  be  made. 

2.  A  separable  controversy  which  Justifies  a  re- 
moval to  a  Federal  court*  where  there  is  di- 
verse citizenship,  exists  between  plaintiffs  and 
two  corporations  named  as  defendants  in  a 
complaint  which  seeks  to  set  aside  for  fraud 
a  conveyance  between  such  corporations,  and 
to  prevent  the  directors  of  the  grantor  from 
making  any  farther  disposition  of  its  prop- 
erty, and  prays  for  a  reconveyance  of  such 
property  and  an  accounting  by  the  grantee 
for  the  damages  sustained  by  the  transfer, 
and  also  asks  that  such  directors,  who  m 
Joined  as  defendants  and  are  not  all  resi- 
dents of  different  states  from  plaintiffs,  be 
compelled  to  account  as  agents  and  trustees 
for  their  actions  in  the  premises,  and  be  re- 
quired to  make  good  all  loss  and  damaft 
caused  by  their  wrongful  conduct. 

[No.  261.] 

Submitted  April  24,  190S.    Decided  June  1, 
190S. 

APPEAL  from  the  Circuit  Court  of  the  ' 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  dismissing 
a  suit  for  want  of  due  service  of  process. 
Affirmed, 

Statement  hy  Mr.  Justice  MoKenitat 

This  is  an  appeal  from  an  order  dismissing 
appellants'  bill  for  want  of  due  service  of 
process. 

The  suit  is  in  equity,  and  was  commenced 
in  the  supreme  court  of  the  state  of  New 
York  to  set  aside  the  conveyance  made  by 
the  Mathieson  Alkali  Company  to  the  Cast- 
ner  Electrolytic  Alkali  Company,  od  the 
ground  that  the  conveyance  was  fraudulent. 
The  directors  of  the  former  company  wars 
made  defendants.  On  the  petition  of  the  de- 
fendant companies  the  case  was  removed  to 
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the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York,  on  the 
ground  that  the  controversy  was  wholly  he- 
tweeoi  citizens  of  different  states,  and  sep- 
arable as  to  them.  The  appellants  made  the 
motion  in  the  circuit  court  to  remand  the 
case  to  the  state  court,  but  the  motion  was 
denied,  the  circuit  court  saying: 

"Whatever  relief  the  complainants  may 
be  entitled  to  against  the  directors  upon  the 
facts  alleged,  they  would,  as  to  the  two  cor- 
porations, be  entitled  to  a  decree  for  retrans> 
fer  of  the  property,  and  an  accounting  for 
damages  sustained  by  the  transfer.  This  is 
^  a  controversy  separable  from  the  one  be- 
Ntween  complainants  and  the  officers  and  di- 

•  rectors  who  effected  theHransfer,  and  citizen- 
ship of  the  parties  to  that  separable  contro- 
versy being  such  as  the  statute  contemplates, 
the  motion  to  remand  is  denied." 

The  Mathieson  Alkali  Works  (which  we 
shall  designate  hereafter  as  the  Mathieson 
Company)  then  moved  the  court  to  set  aside 
the  summons  and  the  service  thereof,  on  the 
ground  that  it,  the  Mathieson  Company,  was, 
at  the  time  of  the  service  of  the  summons, 
a  foreign  corporation,  and  at  that  time,  and 
for  some  time  before,  had  no  place  of  trans- 
acting business  in  the  State  of  New  York, 
and  transacted  no  business  therein.  Affi- 
davits were  presented  on  the  motion,  and  it 
was  granted. 

The  appellants  were  plaintiffs  in  the  court 
below,  and  we  will  so  call  them  They  are 
stockholders  in  the  Mathieson  Company. 
Some  of  them  are  citizens  of  the  state  of  New 
York,  some  citizens  of  states  other  than  Vir- 

finia,  and  some  citizens  of  Great  Britain  and 
reland.  It  is  allc^d  that  the  defendant 
corporations  are  Virginia  corporations,  and 
that  each  has  an  office  and  place  of  business 
in  the  city  of  New  York,  and  that  all  but 
two  of  the  directors  of  the  Castner  Electro- 
lytic Alkali  Company,  hereafter  called  the 
Castner  Company,  resided  there,  and  that  the 
property,  to  recover  which  the  suit  is 
brought  is  situated  in  the  state  of  New 
York. 

The  purpose  of  the  Mathieson  Company 
was  to  manufacture  salt,  soda,  soda  ash, 
bleaching  powder,  and  otiier  minerals,  and 
"to  carry  on  a  general  merchandise  business, 
and  encage  in  agriculture  and  stock  raisins. 
The  bill  is  very  voluminous,  and  it  is 
enough  to  explain  the  contentions  in  the  case 
to  say  that  it  recites  the  organization  and 
history  of  the  Mathieson  Company ;  the  erec- 
tion and  operation  by  it  of  a  manufacturing 
plant  at  Saltville,  Virginia;  the  leasing  by 
it  from  the  Niagara  Falls  Power  Company 
of  land  and  poAver  at  Niagara  Falls,  ana  the 
establishment  of  a  plant  there  for  the  man- 
ufacture of  the  commodities  mentioned  in 
the  charter  of  the  company,  and  the  carry- 
ing on  of  a  profitable  business.  The  bill  al- 
leges, cm  information  and  belief,  that  the  de- 
fendants Arnold  and  Wilson  are,  respective- 
ly, the  president  and  financial  agent  and 
e manager  of  the  company;  the  defendants 
Q  Agar  and  Ely,  their  attorneys;  Gladding,  an 

•  employee  of* some  sort,  and  the  directors 
other  than  Arnold  and  Wilson  are  dummies. 


without  substantial  interest  in  the  company. 
That  Arnold  and  Wilson  have  conducted  the 
affairs  of  the  company  with  great  secrecy, 
and  for  their  own  interests;  that  Arnold  is 
a  member  of  the  firm  of  Arnold,  Hoffman,  ft 
Co.,  dealers  in  chemicals,  in  the  city  of  New 
York,  and  by  arrangements  nominally  be- 
tween the  firm  and  the  company,  but  really 
between  Wilson  and  the  firm,  tne  latter  has 
had  the  exclusive  sale  and  disposition  of  the 
products  of  the  company  since  the  organiza- 
tion, the  details  of  which  the  plaintiffs  are 
ignorant,  because  they  have  been  kept  secret 
from  the  stockholders.  That,  though  divi- 
dends have  been  earned,  none  have  been  de- 
clared or  paid,  but  have  been  appropriated 
by  Arnold  and  Wilson.  That  they,  with  the 
other  directors,  have  confederated  and  con- 
spired to  fraudulently  dispose  of,  and  do 
away  with,  substantially  all  of  the  property 
of  the  company,  and  have  attempted  to  do 
so  by  means  of  the  conveyance  to  tne  Castner 
Company,  set  out  in  the  bill;  and,  to  better 
conceal  their  acts,  have  obtained  no  certifi- 
cate from  the  secretary  of  state,  or  designated 
any  person  upon  whom  process  can  be  served. 
That  the  Castner  Company  was  promoted 
and  organized  by  the  defendants  Arnold  and 
Wilson,  and  is  controlled  by  them,  and  they 
are  chiefly  interested  in  its  affairs.  That 
plaintiffs  only  obtained  knowledge  of  the  ex- 
istence of  that  company  within  the  past  few 
days,  and  of  the  conveyance  to  it,  but  have 
no  precise  knowledge  of  its  affairs,  and  be- 
lieve that  the  great  body  of  the  stockholders 
of  the  Mathieson  Company  are  ignorant  of 
the  existence  of  the  Castner  Company  or  of 
the  conveyance  to  it.  That,  by  a  communi- 
cation from  the  secretary  of  state,  it  appears 
that  the  Castner  Company  was  incorporated 
April  30,  1001,  under  the  laws  of  Virginia, 
and  that  its  officers  consisted  of  a  president^ 
vice  president,  and  seven  directors;  and  a 
provision  in  the  articles  of  incorporation 
show  that  the  defendants  Wilson,  Arnold, 
and  Agar  are  directors,  and  that  Richard  T. 
Wilson,  Jr.,  a  son  of  the  defendant  Wilson, 
is  also  a  director.  It  is  alleged  that  the 
other  officers  and  directors  are  mere  servants 
and  instruments  of  the  defendants  Arnold 
and  Wilson,  and  they  created  and  organized  jj 
the  Castner  Company  ajs  a  means  and  con-^ 
trivance  to  cheat  and  defraud  the^creditors* 
and  stockholders  of  the  Mathieson  Company 
by  means  of  the  conveyance  to  the  Castner 
Company.  The  conveyance  is  set  out  in  fulL 
It  recites  that  it  is  executed  for  and  in  con- 
sideration of  one  dollar,  and  other  valuable 
considerations,  and  purports  to  convey  cer- 
tain patent  rights  and  all  of  the  property  of 
the  Mathieson  Company  in  the  state  of  New 
York.  The  bill  also  alleges  the  property 
conveyed  was  delivered  to  the  Castner  Com- 
pany, and  it  is  in  the  possession  thereof; 
that  the  patents  and  property  conveyed  ara 
"essentially  necessary"  to  enable  the  Mathie- 
son Company  to  carry  on  the  business  for 
which  it  was  organized,  and  their  convey- 
ance in  effect  wholly  destroys  the  business 
of  that  corporation  and  renders  its  capital 
stock  utterly  worthless,  and  deprives  the 
creditors  of  the  corporation,  of  whom  thera 
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then  were  and  are  a  large  number,  and  for 
a  lar^  amount  in  the  aggregate,  of  all  rem- 
edy for  the  collection  of  their  debts.  That 
the  conveyance  is  ultra  vires,  and  the  defend- 
ant directors  are  trustees  and  agents  of  and 
for  the  stockholders,  and  had  no  power  to 
convey  away  the  property  and  patents  of 
the  company  essential  to  the  carrvine  on 
of  its  business.  And,  by  reason  of  the  lacts 
alleged,  the  defendant  directors  are  unfit  per- 
sons to  have  the  charge  and  management  of 
the  affairs  of  the  company,  and  that  a  re- 
ceiver of  the  corporation  should  be  appoint- 
ed, and  the  defendants  enjoined.  That,  for 
the  reasons  set  forth,  plaintiffs  have  not  ap- 
plied to  the  defendant  The  Mathieson  Com- 
pany to  bring  this  action,  being  advised  that 
its  directors  "would  not  be  proper  persons 
to  prosecute  an  action  in  the  name  of  the 
company,  which  was  practically  an  action  to 
redress  frauds  they  themselves  had  com- 
mitted." 

The  specific  relief  asked  is  stated  in  the 
opinion. 

Messrs.  W.  W.  MaoFarland,  and  Mac- 
Farland,  Taylor,  d  Costello  for  appellants. 

Messrs.  Alfred  Ely  and  Agar,  Ely,  d 
Fulton  for  appellees. 

Mr.  Justice  McKenna,  after  stating  the 
facts  as  above,  delivered  the  opinion  of  the 
court: 
^  The  facts  and  arguments  by  which  it  is 
^attempted  to  sustain  the  service  on  the 
•  Mathieson  Company  are  the  same  as^were 
presented  in  the  case  of  Conley  v.  Mathieson 
Alkali  Works,  decided  May  18  of  this  term. 
190  U.  S.  — ,  ante,  728,  23  Sup.  Ct.  Rep. 
728.  On  the  authority  of  the  case  the  service 
in  this  must  be  held  insufiScient  to  give  ju- 
risdiction of  the  Mathieson  Company,  and 
the  order  of  the  circuit  court  setting  aside 
the  service  of  summons  must  be  affirmed  if 
the  case  was  properly  removed  to  that  court. 
And  this  depends  upon  the  question  whether 
the  complaint  exhioits  a  separable  contro- 
yersy  b^ween  the  plaintiffs  and  the  com- 
panies. 

A  suit  may,  consistently  with  the  rules  of 
pleading,  embrace  several  distinct  contro- 
versies. Barney  v.  Latham,  103  U.  8.  212, 
26  L.  ed.  517.  It  was  said  in  Hyde  ▼.  Ruble, 
104  U.  S.  409,  26  L.  ed.  824:  ^To  entitle  a 
party  to  a  removal  under  this  clause  [2d 
clause  of  S  2  of  the  act  of  1875  (18  Stat,  at 
L.  470,  chap.  137,  U.  S.  Comp.  Stat.  1901,  p. 
508),  same  as  2d  clause  in  the  act  of  1887, 
(24  Stat,  at  L.  652,  chap.  373,  U.  8.  Comp. 
Stat.  1901,  p.  582)  ]  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action 
in  respect  to  which  all  the  necessary  parties 
on  one  side  are  citizens  of  different  states 
from  those  on  the  other."  In  other  words, 
as  expressed  in  Fraser  v.  Jennison,  106  U. 
S.  104,  27  L.  ed.  132,  1  Sup.  Ct.  Rep.  171 
"the  case  must  be  one  capable  of  separation 
into  parts,  so  that,  in  one  of  the  parts,  a 
controversy  will  be  presented  with  citizens 
of  one  or  more  states  on  one  side,  and  citi- 
zens of  other  states  on  the  other,  which  can 
be  fully  determined  without  the  presence  of 
any  of  the  other  parties  to  the  suit  as  it 


has  been  begun."  And,  when  two  or  more 
causes  of  action  are  united  in  one  suit,  there 
can  be  a  removal  of  the  whole  suit  on  the  pe- 
tition of  one  or  more  of  the  plaintiffs  or  de- 
fendants (now  only  the  defendants)  inter- 
ested in  the  controversy  which,  if  it  had  been 
sued  on  alone,  would  be  removable.  Hyde 
V.  Ruble,  104  U.  S.  409,  26  L.  ed.  824.  See 
also  Ayers  v.  Wiswall,  112  U.  S.  187,  28  L. 
ed.  693,  5  Sup.  Ct.  Rep.  90.  The  application 
of  these  principles  to  the  case  at  bar  will  be 
seen  by  the  relief  prayed  for. 

The  relief  prayed  against  the  companies 
is  as  follows:  Against  the  Mathieson  Com- 
pany, that  the  conveyance  in  its  name  be  ad- 
judged fraudulent  and  void,  and  that  the 
same  be  annulled;  that  a  receiver  of  its 
works  be  appointed ;  that  its  directors  be  en- 
joined from  making  any  further  disposition 
of  its  property;  that  it  be  required  to  makeg 
a  full  disclosure  in  respect  to  all  of  the  prem-  Q 
ises  set  forth  and  alleged,  and  that*the  com*  * 
plainants  have  access  to  all  books,  records, 
and  papers,  including  the  stock  boo?^ 
Against  the  Castner  Company,  that  it  may 
be  required  to  account  for  all  acts  and  do- 
ings in  the  premises  set  forth ;  to  make  good 
and  pay  all  of  the  damages  sustained  by  com- 
plainants to  the  Mathieson  Company  by  rea- 
son thereof ;  that  it  be  adjudged  to  reconvcy 
the  property  so  wrongfully  conveyed  to  it 
in  the  name  of  the  Mathieson  Company;  that 
it  account  for  and  pay  all  of  the  income* 
earnings,  and  revenue  of  the  property  since 
the  date  of  the  conveyance. 

To  the  relief  asked  against  the  companies, 
were  the  directors  of  the  Mathieson  Cmn^tuxy 
necessary  parties?  In  Winch  T.  Birket^ 
head,  L.  d  0.  Junction  R.  Co.  5  De.  G.  &  S. 
562,  it  was  held,  in  a  suit  by  a  stockholder 
of  the  corporation  in  behalf  of  himself  and 
all  other  stockholders,  to  restrain  the  per- 
formance of  an  ultra  wres  agreement,  &at 
it  was  not  necessary  that  the  directors 
should  be  made  parties.  It  was  said  by  the 
Vice  Chancellor:  "The  act  that  is  sought 
to  be  restrained  is  the  act  of  the  company. 
It  is  quite  sufficient  if  there  is  an  order  re- 
straining the  company.  The  company  itself 
cannot  act  except  by  means  of  its  officers^ 
It  appears  to  me  that  the  suit  is  properly 
framed,  by  the  relief  being  sought  against 
the  company  alone." 

Hatch  V.  Chicago,  R,  /.  d  P.  R.  Co.  and 
Same  v.  Same,  6  Blatchf.  105,  Fed.  Cas. 
No.  6,204,  were  suits  brought  by  the  plain- 
tiff in  each  in  behalf  of  himsdf  and 
all  other  stockholders  of  the  defendant 
corporation,  to  restrain  it  from  execut- 
ing a  contract  which  was  alleged  to  be 
in  excess  of  its  powers.  The  plaintiff  was 
a  citizen  of  New  York.  The  suits  were 
brought  in  the  supreme  court  of  the  state  of 
New  York.  The  individual  defendants  were 
directors  of  the  corporation,  and  resided  in 
the  state  of  New  York,  except  one,  who  was 
a  citizen  of  the  state  of  Illinois.  In  the  sec- 
ond suit  one  Denham  was  made  a  party,  who 
was  the  treasurer  of  the  company,  but  not 
one  of  its  directors.  His  citizenship  does  not 
appear.  The  plaintiff  in  the  second  suit  al- 
leged that  the  committee  of  directors  had  d^ 
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termlned  to  close  the  transfer  office  of  the 
eompanv  in  the  city  of  New  York,  and  to  re- 
2  move  all  of  its  books,  moneys,  securities,  and 
9  property  beyond  the  jurisdiction  of  the 
*  court;  that  the  defendants  had  refused  to 
permit  any  transfer  of  the  shares  of  stock 
on  the  books  of  the  company.  Judgment 
was  prayed  in  the  first  suit  for  an  injunction 
against  the  execution  of  the  illegal  contract, 
and  of  the  acts  which  were  alleged  to  be  con- 
templated in  the  performance  thereof.  In 
the  second  suit  judgment  was  prayed  for  the 
same  injunction,  and  an  injunction  against 
the  other  acts  alleged.  On  the  petition  of 
Tracy  and  the  company,  the  eases  were  re- 
moved to  the  circuit  court  for  the  southern 
district  of  New  York,  and  a  motion  was 
made  to  remand.  The  motion  was  heard  by 
Mr.  Justice  Blatchford,  who  was  then  United 
States  district  judge,  who  said: 

"These  suits,  therefore,  are  suits  brought 
in  the  state  of  New  York,  by  Hatch,  a  citi- 
aen  of  New  York,  against  the  members  of 
the  company,  all  of  whom  are  citizens  of  the 
state  which  created  the  company,  and  which 
is  a  state  other  than  New  York,  and  against 
Tracy,  a  citizen  of  Illinois,  and  against  other 
defendants,  who  are  citizens  of  New  York." 
And  describing  the  suits,  said  further: 
•'All  the  relief  that  is  prayed  for  in  either 
«uit  is  by  injunction,  except  the  prayer  in 
the  first  suit  for  a  receiver.  All  the  relief 
tyy  injunction  is  prayed  for  in  respect  to  all 
of  the  defendants.  No  such  relief  is  prayed 
for  in  respect  to  any  defendant  other  than 
the  company  that  is  not  prayed  for  in  re- 
spect to  the  company.  The  suits  are  really, 
both  of  them,  wnolly  against  the  company 
alone.  The  directors  and  the  treasurer,  who 
are  its  codefendants.  are  merely  its  servants 
and  agents,  through  whom  necessarily  it 
acts.  It  was  not  necessary  or  proper  to 
make  them  parties  to  the  suit  at  all.  The 
injunctions  prayed  for  and  the  injunctions 
issued,  if  issued  against  the  company  alone, 
and  served  on  anv  director,  or  on  the  treas- 
urer, would  bina  the  person  so  served  to 
obedience,  and,  even  without  such  service, 
knowledge  by  the  officer  of  the  existence  of 
the  injunction  against  the  company,  would 
bind  the  officer  to  obedience.  People  ew  rel. 
Davis  V.  Bturtevant,  9  N.  Y.  263,  277,  59 
Am.  Dec.  636.  The  directors  and  the  treas- 
urer are,  therefore,  not  real  parties  to  the 
^  suits,  but  merely  nominal  pNarties.  No  per- 
^  sonal  demand  is  made  against  any  one  of 
«  them,  nor  is  any  personal  ^accounting  asked 
from  any  one  of  them,  and  it  is  only  in  his 
relation  to  the  company,  and  in  the  official 
position  thnt  he  occupies  toward  the  com- 
pany, that  any  one  of  them  is  made  a  party. 
The  test  of  this  is,  that,  if  any  one  of  the  di- 
rectors or  the  treasurer  were  to  resign  his 
office^  he  would  necessarily  cease,  ipso  facto, 
to  be  a  proper  party  to  the  suit,  and  the 
plaintiff  would  be  obliged  to  make  his  suc- 
cessor in  office  a  party,  and  so  on  wiLh  every 
change.  The  reason  for  this  would  be  that, 
there  being  no  relief  prayed  against  the  in* 
dividual  in  his  individual  capacity,  and  the 
injunction  asked  being  to  restrain  him  mere- 
ly from  doing  or  not  doing  what  his  official 


relation  to  the  company  alone  enables  him 
to  do,  or  to  refrain  from  doing,  when  such 
official  relation  ceases,  the  relief  asked  and 
the  injunction  issued  become,  as  to  him,  ut- 
terly futile.  This  would  not  be  the  case 
where  he  was  made  a  party  defendant, 
jointlv  with  the  corporation  of  which  he  was 
an  officer,  for  the  purpose  of  obtaining  some 
specific  relief  against  him  on  a  personal  lia- 
bility, or  in  order  to  obtain  a  discovery  from 
him  in  regard  to  matters  peculiarly  within 
his  knowled^.  There,  the  dissolution  of  his 
official  relation  would  not  affect  the  pro- 
priety of  his  being  retained  as  a  defendant. 
This  view  is  conclusive  to  show  that  the  en- 
tire real  controversy  in  both  suits,  so  far  as 
it  is  shown  by  the  prayer  of  the  complain- 
ants, and  which  is  the  only  guide  the  court 
can  have,  is  between  the  plaintiff  on  the  one 
side,  and  the  company,  as  a  corporate  body, 
on  the  other.  The  plaintiff  cannot,  by  join- 
ing as  nominal  defendants  with  the  corpora- 
tion, persons  who  are  citizens  of  the  same 
state  with  the  plaintiff,  deprive  the  corpora- 
tion of  any  right  which  it  would  otherwise 
have  in  respect  to  removing  the  cause  into 
this  court" 

Heath  V.  Erie  R,  Co.  came  up  before  the 
same  learned  justice,  and  is  reported  in  8 
Blatchf.  347,  Fed.  Gas.  No.  6,306,  8  Blatdif. 
413,  Fed.  Gas.  No.  4,613.  It  was  a  suit  by 
stockholders  against  the  railway  companv 
and  Jay  Gould,  James  Fisk,  Jr.,  and  Fred- 
erick A.  Lane,  who  were  directors  of  the 
company.  The  object  of  the  suit  was  to  re- 
strain ultra  vires  acts.  The  bill  prayed  for 
an  injunction,  for  a  receiver,  for  an  account- 
ing by  Gould,  Fisk,  and  Lane  of  the  profits 
made  by  them,  and  that  they  "make  payment g 
and  compensation  to  the  company,  for  the9 
benefit  of  the  plaintiffs  and  the*other  bona* 
fide  shareholders,  to  the  full  extent  of  all  such 
profits,  benefits,  gains,  and  advantages,  and 
of  all  such  damages,  losses,  and  injuries.** 
The  bill  was  demurred  to,  on  the  ground^ 
among  others,  that  the  other  directors,  four- 
teen in  number,  were  not  made  parties  to  the 
bill.  The  court  overruled  the  demurrer.  The 
main  part  of  the  opinion,  which  was  very 
elaborate,  is  devoted  to  the  consideration  of 
the  right  of  the  stockholders  to  maintain  the 
suit,  which  right  was  sustained  on  the  au- 
thority of  many  cases.  Of  the  eround  of  d^ 
murrer  that  the  other  directors  had  not  been 
made  parties,  the  court  said: 

''The  objection  that  such  fourteen  persons 
ought  to  be  made  parties,  as  appearing  to 
have  been  directors  when  the  bill  was  filed, 
for  the  reason  that  the  bill  asks  for  an  in- 
junction against  the  corporation,  and  for  a 
receiver  of  the  corporation,  is  not  well  taken. 
The  relief  so  asked  is  against  the  corpora^ 
tion.  If  such  fourteen  persons  were  made 
parties,  they  would  be  merely  nominal  par- 
ties, and  not  real  parties,  in  respect  to  any 
relief  that  is  asked  against  the  corporation; 
and  no  relief  is  asked  as  against  them,  ex- 
cept in  respect  to  the  matter  of  the  classifi- 
cation, which  has  already  been  disposed  of. 
This  ouestion  was  fully  considered  in  tha 
case  of  Hatch  v.  Chicago,  R,  I,  d  P.  R.  Co,  • 
Blatchf.  106,  114-116.  Fed.  Gas.  Na  6,204.* 
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It  was,  however,  said  bj  Lord  Caiins  in 
Ferguson  y.  Wilson,  L.  R.  2  Gh.  90,  and  it 
was  held  in  Clinch  y.  Financial  Corporation, 
L.  R.  4  Ch.  1X7,  that  it  was  proper  in  a  suit 
by  a  stockholder  to  restain  ultra  vires  acts 
of  a  corporation  to  join  as  defendants  the  di- 
rectors of  the  corporation.  This  ruling  is 
reconcilable  with  the  other  cases.  The  recon- 
ciliation lies  in  the  distinction  between 
8 roper  and  indisjjensable  parties  in  yiew  of 
^e  statute  providing  for  the  removal  of 
causes  to  the  Federal  courts.  Barney  v. 
Latham,  103  U.  S.  212,  26  L.  ed.  517. 

But  relief  is  prayed  against  the  individ- 
ual defendants  as  follows: 

'That  the  individual  defendants,  directors 
of  the  said  Mathieson  Alkali  Works,  may  be 
compelled  to  account  as  agents  and  trustees 
of  the  said  company  for  all  their  acts  and 
doings  in  the  premises  above  set  forth;  and 

^that  they  may  severally  and  respectively  be 
^  adjudged  and  reouired  to  make  good  and 
•  pay  to  the  said  Mathieson  Alkali  Works  and 
to  the  plaintifTs  all  loss  and  damage  caused 
by  their  wrongful  conduct  in  the  premises  as 
hereinabove  set  forth." 

If  it  be  conceded  that,  in  a  suit  which 
seeks  such  relief,  the  Mathieson  Company  is 
a  necessary  party,  it  is  certain  the  Castner 
Company  is  not.  Besides,  the  relief  is  dis- 
tinct from — separable  from,  to  keep  to  the 
language  of  the  cases — ^that  which  is^  sought 
as  a  result  of  the  grounds  of  suit  against  the 
companies. 

It  follows  from  these  views  that  the  bill 
exhibits  a  controversy  between  the  plaintiffs 
and  the  defendant  companies,  to  which  the 
individual  defendants  are  not  necessary  par- 
ties, and  the  case  was  rightfully  removed  to 
the  circuit  court. 

The  order  of  tJie  latter  court  setting  aside 
the  service  of  summons  on  the  Mathieson 
Company,  and  dismissing  the  hill  for  want 
of  jurisdiction  of  that  company,  is  affirmed. 


(190  U.  S.  487) 

BOARD  OF  COMMISSIONERS  OF  STAN- 
LY COUNTY  and  I.  W.  Snuggs,  Treasurer 
of  Stanly  County,  Petitioners, 

V. 

W.  N.  COLER  ft  COMPANY. 

Baihoay  aid — validity  of  county  bonds— ef- 
fect of  recitals — bona  fide  purchaser — con- 
struction of  state  statute — when  not  bind- 
ing on  Federal  coxirts. 

1.  Purchasers  of  county  bonds  parporting  to 
be  Issued  for  subscriptions  to  the  capital 
stock  of  a  railroad  company,  under  the  au- 
thority of  N.  C.  Code,  IS  1996-1999,  author- 
izing such  subscriptions  when  necessary  to 
aid  In  the  completion  of  any  railroad  In  which 
the  citizens  of  the  county  may  have  an  Inter- 
est, are  not  entitled  to  assume,  for  the  pur- 
pose of  sustaining  the  validity  of  the  bonds, 
that  the  railroad  had  been  begun  before  the 
adoption  of  N.  C.  Const.  1808,  which  ante- 
dated the  charter  of  the  railroad  company. 

2.  Federal  courts.  In  determining  the  validity, 
In  the  hands  of  bona  fide  purchasers,  of  coun- 
ty bonds  Issued  In  aid  of  railroad  construction 
under  the  authority  of  N.  C.  Code,  ||  1990- 

f  a.  See  Courts,  vol.  13.  Cent.  Dig.  i  »79. 


1999.  are  not  bound  by  the  construction  given 
such  statute  by  a  decision  of  the  highest  state 
court  subsequent  to  such  purchase,  but  will 
exercise  an  independent  Judgment  as  to  lt» 
meaning. 

3.  An  interest  in  an  unftnished  railroad  begnm 
before  the  adoption  of  N.  C.  Const.  1868  can^ 
not  be  deemed  essential  to  the  exercise  by  • 
county  of  tlie  power  to  issue  bonds  in  aid  of 
railroad  construction,  conferred  by  N.  C. 
Code,  IS  1996-1999,  "when  necessary  to  atA 
in  the  completion  of  any  railroad  In  whicli- 
the  citizens  of  the  county  may  have  an  In- 
terest," on  the  theory  that  such  sections,  be- 
ing a  reproduction  of  a  statute  passed  shortly 
after  the  adoption  of  such  Constitution,  must 
be  construed  In  the  light  of  the  constitutional- 
provision  which  forbade  the  state  to  lend  It9 
aid  to  any  corporation  except  In  aid  of  the* 
completion  of  such  railroads  as  might  be  un- 
finished  at  the  time  of  Its  adoption,  or  In 
which  the  state  had  a  direct  pecuniary  lntep> 
est. 

4.  Recitals  in  county  bonds  that  they  were  is- 
sued, under  the  authority  of  N.  C.  Code.  f| 
1996-1999.  to  pay  a  subscription  to  the  cap- 
ital stock  of  a  railway,  entitled  bona  fide  pur- 
chasers to  assume  that  the  condition  of  the 
railroad  as  to  construction  and  the  'interest" 
of  the  county  therein  were  such  as,  by  f  1990, 
were  required  to  exist  before  the  power  to 
issue  such  bonds  could  be  exercised. 

[No.  204.] 

Argued  April  27,  28,  190S.    Decided  Jun9 
1,  J90S. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the* 
Fourth  Circuit  to  review  a  decree  which  OO" 
rehearing  aiHrnied  a  decree  of  the  Circuit 
Court  for  the  Western  District  of  Nortb 
Carolina  sustaining  the  validity  of  county 
bonds  issued  in  aid  of  railroad  constructiouw 
Affirmed. 

See  same  case  below,  37  C.  C.  A.  484,  OO* 
Fed.  284,  61  C.  C.  A.  379,  113  Fed.  705. 

Statement  by  Mr.  Justice  UcKeiuLat  M 
•This  suit  was  brought  in  the  United  States  J 
circuit  court  for  tne  western  district  of 
North  Carolina,  by  the  respondents  against 
the  petitioner,  to  recover  on  certain  coupons 
attached  to  bonds  alleged  to  have  been  issued 
by  Stanly  county,  state  of  North  Carolina, 
in  part  payment  of  the  subscription  of  said 
county  to  the  capital  stock  of  the  Yadkin 
Valley  Railroad  Company.  The  bill  alleged 
the  following  facts: 

The  Yadkin  Valley  Railroad  Company  was 
organized  as  a  corporation  under  the  laws  of 
North  Carolina,  to  construct  and  operate  a 
railroad  running  from  Salisbury  in  that 
state,  south  to  Norwood,  a  point  in  Stanly 
coimty. 

The  incorporation  of  the  said  company 
was  under  and  by  virtue  of  chapter  236  of 
the  Acts  of  1870,  passed  by  the  legislaturo 
for  that  year;  ana  the  said  chapter  wa» 
amended  by  an  act  of  the  legislature, — chap- 
ter 183  of  the  Acts  of  1887. 

The  county*  being  deeirons  of  aiding  in 
the  construction  of  said  road,  and  acting 
through  its  proper  authorities,  subscribed 
the  amount  of  $100,000  to  the  capital  atock. 
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of  the  compaDy,  in  pursuance  of  tlie  author- 
ity and  power  conferred  upon  the  aaid  coun- 
ty under  and  by  virtue  of  the  acts  of  the  leg- 
islature of  North  Carolina  as  above  set  out; 
and,  also,  under  and  by  virtue  of  ff  1996, 
1997,  1998,  and  1999  of  the  Code  of  North 
Carolina,  all  of  the  said  acts  and  sections  of 
the  Code  of  North  Carolina  having  been  en- 
acted and  become  laws  in  accordance  with 
the  Constitution  of  the  state. 

The  county  still  holds  the  stock  and  de- 
rives benefit  from  the  road  in  increased  fa- 
cilities for  transportation,  greatly  increased 
value  of  the  lands  of  the  county,  and  from 
the  taxes  paid  thereon.  A  copy  of  the  bonds 
g  was  attached  to  the  bill,  and  is  inserted  in 
$  the  margin.t 

*  «  The  bonds  wero  exposed  for  sale,  and  the 
respondents  became  purchasers  of  them  in 
good  faith,  and  at  the  highest  market  price, 
and  without  any  notice,  express  or  implied, 
that  there  was  any  suggestion  of  their  being 
void,  invalid,  fraudulent,  or  otherwise  than 
perfectly  legal  in  their  issue  and  sale. 

Interest  on  the  bonds  issued,  as  the  same 
has  become  due,  has  been  paid  for  the  last 
four    years.    The    coupons    due    and    the 
amounts  thereof  are  as  follows: 
48  Stanly  countv  coupons,  Nos.  2, 

40,  48,  49,  and  72,  $60.00  each. .   $2,880  00 
83  Stanly  county  coupons,  Nos. 
81,  92,  96,  96,  98,  108,  110,  112, 
116,  118,  120,  all  numbers  in 
elusive,  $30.00 990  00 


J  Making  the  sum  of $3,870  00 

•  *  The  payment  of  said  sums  was  demanded 
at  the  proper  time  and  refused,  although  the 
said  total  sum  had  been  collected  from  the 
taxpayers  of  the  county  by  the  board  of  com- 
missioners, in  pursuance  of  the  power  con- 
ferred upon  them,  and  was  in  the  hands  of  I. 
W.  Snuggs  was  the  trustee  of  the  bondhold- 
treasurer  of  the  county,  and  having  received 
the  same  for  the  payment  of  said  interest,  he 
became  and  is  the  trustee  and  agent  of  the 
bond  and  coupon  holders,  and  therefore  holds 


the  same  "for  the  use  and  in  trust  for  com- 
plainants." The  complainants  are  informed 
and  believe  that  the  reason  why  said  treas- 
urer has  not  accounted  to  them  is  that  he 
has  been  restrained  by  a  cei-tain  process  of 
injunction,  issued  by  one  of  the  superior 
courts  of  the  state  of  North  Carolina  in  a 
suit  brought  in  the  name  of  the  board  of 
commissioners,  and  in  the  names  of  James 
P.  Nash  and  G.  R,  McCain  as  plaintiffs,  and 
against  the  said  I.  W.  Snuggs  as  defendant, 
but  that  complainants  were  not  made  parties 
to  the  same,  nor  was  any  other  bondholder. 
The  treasurer  and  board  of  commissioners, 
unless  restrained,  will  dispose  of  the  fund 
collected  as  aforesaid.  An  injunction  was 
prayed,  and  the  statement  of  an  account,  and 
the  appointment  of  a  receiver  asked. 

The  answer  attacked  the  validity  of  the 
bonds,  and  averred  that  their  invalidity  was 
adjudged  by  the  supreme  court  of  the  state 
in  the  case  of  Stanly  County  v.  Snuggs,  121 
N.  C.  394,  39  L.  R.  A.  439,  28  S.  E.  539,  "and 
that  there  has  been  no  other  decision  or 
judgment  ffiven  by  said  supreme  court  in 
conflict  witn  the  aforesaid  decision ;  but  that 
the  said  decision  is  uniform  with  the  decision 
of  the  same  court,  delivered  in  the  case  of 
Union  Bank  v.  Oxford,  119  N.  C.  214,  34  L. 
R.  A.  487,  25  S.  E.  966,  which  are  the  only 
two  cases  in  which  the  principle,  or  validity 
of  these  bonds  has  ever  been  before  the  su- 
preme court  of  the  state."  There  were  proper 
replications  made  to  the  answer.  The  case 
was  submitted  on  the  pleadings  and  certain 
exhibits,  some  of  them  being  the  records  of 
the  suits  in  the  courts  of  North  Carolina. 

The  grounds  upon    which  the  bonds    are 
claimed  to  be  invalid  are  indicated  in  the 
opinion.    A  decree  was  entered  declaring  and 
adjudging  the  bonds  to  be  valid  obligations  h 
of  the  county  of  Stanly;  that  complainants  J 
(respondents  here)    in  the  suit* were  bona* 
fide  purchasers  and  holders  thereof;  that,  I. 
W.  Snuggs  was  the  trustee  of  the  bondhold- 
ers, and  held  the  sum  of  $6,000  as  such  trus- 
tee, for  the  benefit  of  the  bondholders,  under 


fBXHIBIT    A. 

(Copy.) 
Oouniy  of  Stanly  Sice  per  Oeni  BonA, 
Stanly  county,  state  of  North  Carolina,  is  in- 
debted to  the  bearer  In  the  sum  of  live  hundred 
dollars,  lawful  money  of  the  United  States,  pay- 
able on  the  first  day  of  July,  a.  d.  one  thousand 
nine  hundred  and  twenty,  with  Interest  thereon 
from  the  first  day  of  July,  a.  d.  one  thousand 
eight  hundred  and  ninety,  at  the  rate  of  six  per 
cent  per  annum,  payable  on  the  first  day  of  July 
in  each  year  at  the  First  National  Bank  of  Salis- 
bury, North  Carolina,  on  presentation  and  sur- 
render of  the  respective  coupons  hereto  at- 
tached, as  they  severally  become  due  and  paya- 
ble. This  bond  Is  one  of  a  series  of  eighty  of 
the  denomination  of  one  thousand  dollars  each, 
and  forty  of  the  denomination  of  five  hundred, 
making  a  total  of  one  hundred  thousand  dol- 
lars, issued  by  authority  of  an  act  of  the  gen- 
eral assembly  of  North  Carolina,  ratified  the 
third  day  of  March,  a.  o.  1887,  entitled  **An 
Act  to  Amend  the  Charter  of  the  Yadkin  Rail- 
road Company,*'  and  ot  H  1996,  1997,  1998,  and 
1999  of  the  Code  of  North  Carolina,  and  author^ 
Ised  by  a  majority  vote  of  tlie  qualified  voters 
of  Stanly  county,  at  an  election  regularly  held 


for  that  imrpose  on  the  15th  day  of  August,  a. 
o.  1889,  duly  ordered  by  the  board  of  commis* 
sloners  of  Stanly  county. 

This  series  of  bonds  is  Issued  to  pay  the  sub- 
scription of  one  hundred  thousand  dollars  made 
by  Stanly  county  to  the  capital  stock  of  the 
said  railroad,  known  as  *'The  Yadkin  Railroad 
Company.*'  Stanly  county  reserves  the  privilege 
of  paying  the  principal  and  interest  of  any  or 
all  of  this  series  of  bonds  at  any  time  after  the 
expiration  of  ten  years,  upon  the  board  of  com- 
mlsslonerB  of  said  county  first  giving  three 
months'  notice  of  such  payment  In  some  news- 
paper published  in  said  county,  when  such 
bonds  shall  be  paid,  according  to  number,  be- 
ginning with  number  one. 

In  testimony  whereof,  the  chairman  of  ths 
board  of  county  commissioners  of  Stanly  county 
hath  hereunto  subscribed  his  name,  for  and  on 
behalf  of  said  board,  and  the  clerk  of  the  sn- 
porlor  court  of  Stanly  ccunty  hath  counter- 
signed the  same  and  afiixed  thereto  the  seal 
of  said  superior  court,  this  first  day  of 
July,  A.  o.  one  thousand  eight  hundred  and 
ninety. 

^  OhainuHk. 

Countersigned : 

,  Olerh  of  Buportor  Oomt, 
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and  by  virtue  of  the  law  and  the  orders  of 
the  board  of  commissioners  of  the  county, 
and  for  the  sole  purpose  of  payin?  off  and 
discharging  the  interest  due  on  uie  bonds 
as  set  out  in  the  bill.  The  decree*  also  ap- 
pointed a  receiver  for  said  sum,  and  ordered 
that  said  I.  W.  Snuggs  pay  the  same  to  the 
receiver.  It  v/as  further  adjudped  that  the 
board  of  commissioners  of  Stanly  county  be 
enjoined  from  in  any  manner  interfering 
with  the  execution  and  performance  of  the 
decree.  The  decree  was  reversed  by  the  cir- 
cuit court  of  appeals,  and  the  cause  was  re- 
manded "with  directions  to  dissolve  the  in- 
junction, discharge  the  receiver,  and  dismiss 
the  bill."  37  C.  C.  A.  484,  96  Fed.  284.  A 
rehearing  was  granted,  and  the  decree  of  the 
circuit  court  was  affirmed.  51  C.  C.  A.  379, 
113  Fed.  705. 

Messrs,  James  E.  Slieplierd,  A.  O. 
Avery,  and  diaries  M,  Bushee  for  petition- 
ers. 

Messrs.  Jolin  F.  Billon,  Harry  Hubbard, 
John  M,  Dillon,  Charles  Price,  and  JLug.  H. 
Price  for  respondents. 

Mr.  Justice  MeKenna,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 
court: 

It  will  be  observed  that  the  bonds  recited 
that  they  were  "issued  by  authority  of  an  act 
of  the  general  assembly  of  North  Carolina, 
ratified  the  3rd  day  of  March,  a.  d.  1887, 
entitled  'An  Act  to  Amend  the  Charter  of 
the  Yadkin  Railroad  Company,*  and  of  §§ 
1906,  1997,  1998,  and  1999  of  the  Code  of 
North  Carolina,  and  authorized  by  the  ma- 
jority vote  of  the  qualified  voters  of  Stanly 
county,  at  an  election  regularly  held  for  that 
purpose,  on  the  15th  day  of  August,  a.  d. 
1889,  duly  ordered  by  the  board  of  commis- 
sioners of  Stanly  county."  The  act  of 
March  3,  1887,  referred  to,  was  an  amend- 
ment of  the  act  by  which  the  Yadkin  Rail- 
M  road  Company  was  incorporated  (1870-71), 
J  and  was  declared  by  the  supreme  court  of 
•  the  state  not*to  have  been  passed  in  accord- 
ance with  the  constitutional  provision  re- 
<miring  the  yeas  and  nays  to  be  entered  upon 
tne  journals  of  each  house  of  the  general  as- 
sembly. Union  Bank  v.  Owford,  119  N.  C. 
214,  34  L.  R.  A.  487,  25  S.  E.  966;  Stanly 
County  V.  Snuggs,  121  N.  C.  394,  39  L.  R.  A. 
439,  28  S.  E.  539.  The  ruling  was  decided 
to  be  binding  upon  this  court.  Wilkes 
County  V.  Coler,  180  U.  S.  506,  45  L.  ed.  642, 
21  Sup.  Ct  Rep.  458,  190  U.  S,  —,  ante, 
738,  23  Sup.  Ct.  Rep.  738. 

The  same  objection  does  not  lie  to  the  sec- 
tions of  the  Code  of  North  Carolina  recited 
in  the  bonds,  and  the  controversy  in  the 
pending  case  turns  upon  the  meaning  of 
those  sections  and  the  effect  of  the  recitals 
in  the  bonds. 

Section  1996  provides  as  follows:  "The 
boards  of  commissioners  of  the  several  coun- 
ties shall  have  power  to  subscribe  stock  to 
any  railroad  company  or  companies,  when 
necessary  to  aid  in  the  completion  of  any 
railroad  in  which  the  citizens  of  the  county 
may  haye  an  interest"    This   section   and 


the  four  succeeding  sections  were  the  repro- 
ductions of  a  statute  passed  in  1868-69,  a 
few  days  more  than  a  year  after  the  Consti- 
tution of  1868,  and  were  passed  upon  and 
interpreted  by  the  supreme  court  of  North 
Carolina  in  Stanly  County  v.  Snuggs,  121  N. 
C.  394,  39  L.  R.  A.  439,  28  S.  E.  639.  The 
court  said: 

"It  is  most  reasonable  to  conclude  that  the 
policy  and  purpose  of  both  the  constitutional 
provision  and  the  statute  [code  provisions] 
were  the  same,  the  only  difference  being  that, 
in  case  of  state  aid,  no  approval  by  vote  of 
the  people  was  required,  while  a  majority 
vote  of  the  people  was  required  in  cases  of 
county  aid.  The  object  of  the  statute  must 
have  been  to  provide,  by  a  general  act,  means 
by  which  the  counties,  without  special  legis- 
lation for  each  county  by  separate  bills, 
might  be  enabled  to  complete  unfinished  rail- 
roads in  which  the  counties  had  a  pecuniary 
interest.  At  the  time  of  the  enactment  of 
the  statute  of  1868-69,  and  always  since  that 
time,  any  county  of  the  state,  duly  observ- 
ing the  limitations  of  f  7  of  article  7  of  the 
Constitution,  and  under  an  act  passed  ac- 
cording to  the  requirements  of  $  14,  art  2, 
of  the  Constitution,  could  and  can  subscribe 
to  the  capital  stock  of  the  railroad  company, 
whether  imfinished  or  to  be  begun.  The  act 
of  1868-69,  however,  considering  the  condi- 
tion of  affairs  then  existing,  that  is,  thateo 
there  were  counties  which  had  a  pecuniary  3 
interest  in*railroads  that  had  been  oegun  but* 
were  unfinished,  enabled  such  counties  to 
make  subscriptions  of  bonds  to  complete  such 
unfinished  roads  at  the  earliest  moment  and 
with  the  least  cost,  by  a  general  law  passed 
according  to  f  14,  art  2,  of  the  Constitution. 
Tliis  reasoning  leads  us  to  the  still  further 
conclusion  that,  at  the  time  when  the  act  of 
1868-69  was  brought  forward  in  the  Code, 
I  1996,  and  the  four  succeeding  sections,  it 
could  have  had  reference  to  no  cases  except 
those  where  the  counties  had  a  pecuniary  in- 
terest in  unfinished  railroads  at  the  adoption 
of  the  Constitution  of  1868,  and  that,  there- 
fore, the  Code  sections  could  not  apply  to  the 
present  case,  because  the  Yadkin  Railroad 
was  not  begun  to  be  constructed  until  about 
1889." 

It  will  be  observed,  therefore,  that  the  su- 
preme court  decides  that  the  interest  of  the 
county  must  have  been  pecuniary,  and  the 
railroad  must  have  been  begun  at  the  adop- 
tion  of  the  Constitution  of  1868. 

To  this  case  the  respondents  oppose  the 
contentions  that  its  interpretation  of  the 
Constitution  and  Code  sections  is  (1)  incor- 
rect, and  this  involves  the  further  conten- 
tion that  we  may  exercise  an  independent 
judgment  of  them;  (2)  that  the  recitals  in 
the  bonds  were  assurances  to  bona  fide  pur- 
chasers that  the  conditions  expressed  had 
been  fulfilled.  In  other  words,  the  recitals 
were  assurances  that  the  county  had  a  pe- 
cuniary interest  (assuming  such  to  be  the  in- 
terest meant)  in  the  Yadkin  Railroad,  and 
I  that  the  road  had  been  begun  before  the 
j  bonds  were  issued, — even  began  before  the 
I  adoption  of  the  Constitution  of  1868.  As 
far  as  the  contention  includes  boAh  dates^  we 
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nuij  immediately  dispose  of  it.  We  cannot 
assent  to  the  new  that  purchasers  of  the 
bonds  could  have  assumed  that  the  railroad 
bad  been  begun  before  the  adoption  of  the 
Constitution  of  1868.  The  adoption  of  the 
Constitution  antedated  the  charter  of  the 
company.  It  would  therefore  be  extreme  to 
hold  that  purchasers  of  the  bonds  could  have 
assumed  that  the  railroad  had  been  begun 
before  it  was  authorized  to  be  built,  or  that 
a  different  act  of  incorporation  could  have 
been  assumed  from  that  which  the  bonds 
^  themselves  indicated.  Commercial  securities 
j  must  necessarily  be  fortified  by  many  pre- 

•  sumptions,  as^we  shall  hereafter  have  occa- 
sion to  remark,  but  it  would  be  straining 
somewhat  to  hold  that  a  jpurchaser  of  bonds 
issued  for  a  subscription  to  the  capital  stock 
of  a  railroad  company  could  assume  that  the 
company  existed  ^rior  to  the  time  stated  in 
the  bonds  or  was  mcorporated  by  a  different 
statute  than  that  mentioned.  Pretermitting 
consideration  of  the  other  conditions  for  a 
time,  we  are  brought  to  the  contention  of  the 
respondents,  that  we  are  not  constrained  to 
follow  the  opinion  of  the  supreme  court  of 
North  Carolma. 

The  general  rule  undoubtedly  is  that  we 
accept  the  interpretation  put  by  the  state 
eouits  upon  the  state  constitutions  and  stat- 
utes. Tnere  are  exceptions  to  the  rule,  and 
the  case  at  bar  presents  one  of  them.  The 
rule  and  its  exceptions  are  stated  in  Burgess 
V.  Beligma/n,  107  U.  S.  20,  27  L.  ed.  359,  2 
Sup.  Ct.  Rep.  10,  and  the  many  cases  by 
which  the  rule  was  sustained  are  collected 
in  a  note  on  page  thirty  of  the  opinion.  In 
that  case  a  statute  of  Missouri  provided  that 
the  stockholders  of  a  corporation  at  its  dis- 
solution were  liable  for  its  debts.  It  also 
provided  that  no  person  holding  stock  as  ex- 
ecutor, etc.,  or  holding  stock  as  collateral  se- 
curity, should  be  personally  liable,  but  the 
persons  who  pledged  the  stock  should  be  con- 
sidered as  holding  the  same,  and  be  liable. 
The  supreme  court  of  Missouri  held  that  the 
exemption  of  the  statute  did  not  extend  to 
persons  receiving  from  the  corporation  it- 
self stock  as  collateral  security.  This  court 
decided  to  the  contrary,  and  held  that  it  was 
not  bound  to  follow  the  decision  of  the  su- 
preme court  of  the  state.  The  question  pre- 
sented was  regarded  as  one  of  commercial 
law  and  general  jurisprudence,  and  the  right 
to  exercise  our  own  judgment  was  asserted. 
It  was  said  that  state  decisions  were  to  be 
followed  when  they  had  become  a  rule  of 
property,  and  that  "this  is  specially  true 
with  regard  to  the  law  of  real  estate  and  the 
construction  of  state  constitutions  and  stat- 
utes. Such  established  rules  are  always  re- 
garded by  the  Federal  courts,  no  less  than 
by  the  state  courts  themselves,  as  authorita- 
tive declarations  of  what  the  law  is.  But 
where  the  law  has  not  been  thus  settled  it  is 
the  right  and  duty  of  the  Federal  courts  to 
tt  exercise  their  own  judgment,  as  they  also 
J  always  do  in  reference  to  the  doctrines  of 

•  ocHnmercial  law  and  general  •jurisprudence. 
So.  when  contracts  and  transactions  have 
been  entered  into,  and  rights  have  accrued 
thereon  under  a  particular  state  of  the  de- 


cisions, or  when  there  has  been  no  dedsion  of 
the  state  tribunals,  the  Federal  courts  prop- 
erly claim  the  right  to  adopt  their  own  mta^ 
pretation  of  the  law  applicable  to  the  eaae^ 
although  a  different  interpretation  may  be 
adopted  by  the  state  courts  after  such  rights 
have  accrued.'' 

Burgess  y.  Seligman  was  applied  in  Fol- 
som  V.  Toumship  yinety-Sia,  169  U.  S.  611, 
40  L.  ed.  278,  16  Sup.  Ct  Rep.  174,  to  sus- 
tain the  validity  of  bonds  issued  by  the  de- 
fendant township  to  aid  in  the  construction 
of  a  railroad.  The  power  to  issue  them  de- 
pended upon  several  statutes  and  the  Consti- 
tution of  the  state.  After  the  bonds  were 
issued,  the  supreme  court  of  the  state  de- 
cided that  the  statutes  authorizing  the  is- 
sue of  the  bonds  were  imconstitutional. 
There  had  been  no  decision  to  that  effect 
prior  to  the  issuing  of  the  bonds.  We  held 
that  the  decision  of  the  supreme  court  was 
not  binding,  and  construed  the  Constitution 
and  statutes  for  ourselves,  and  sustained  the 
bonds. 

It  was,  however,  said  in  Burgess  r.  Selig' 
man  that,  even  in  cases  in  which  we  may  ex- 
ercise an  independent  judgment,  if  the  ques- 
tion seems  'balanced  with  doubt,"  we  will 
"lean  towards  an  a^eement  of  views  with 
the  state  courts."  But  we  are  unable  to 
yield  that  deference  to  the  decision  in  Stanlp 
County  V.  Snuggs,  notwithstanding  our  re- 
spect for  the  learned  tribunal  that  delivered 
it.  We  are  unable  to  construe  the  Code  sec- 
tions as  having  had  ''reference  to  no  eases 
except  those  where  the  counties  had  an  in- 
terest in  unfinished  railroads  at  the  adoption 
of  the  Constitution  of  1868."  The  prohibi- 
tion of  the  Constitution  was  directed  to  the 
state;  the  power  given  by  the  Code  sections 
was  directed  to  counties.  It  is  easy  to  con- 
ceive the  reasons  which  induced  the  different 
provisions.  The  state  might,  indeed,  not 
have  desired  to  extend  its  general  aid  beyond 
what  had  been  done  or  commenced.  Locflil  in- 
terest might  be  different,  and  the  exact  ful- 
filment of  the  conditions  upon  which  aid 
could  be  granted  was  assurea,  and  any  abuse 
guarded  against,  by  re<^uiring  a  vote  of  the 
people.  Besides,  there  is  no  reference  in  the 
Code  sections  to  the  Constitution  of  1868, « 
or  any  retrospective  implications  in  them«^ 
The  language  is  that*which  would  naturally  • 
be  employed  to  express  a  present  and  con- 
tinuing power,  to  be  exercised  as  occasion 
should  arise.  And  the  contemporaneous  con- 
struction sustains  this  view.  There  was  a 
vote  of  the  people  of  the  county  authorizing 
the  subscription,  and  not  through  all  the 
publicity  and  discussion  of  the  canvass,  not 
in  the  proceedings  before  the  board  of  com- 
missioners when  the  subscription  was  made, 
was  there  an  intimation  expressed,  as  far  as 
the  record  shows,  that  the  power  by  the 
counties  of  the  state  was  limited  by  and  de- 
pended upon  what  existed  at  the  date  of  the 
Constitution  of  1868.  And  for  four  years 
a  tax  was  levied  and  interest  paid  on  the 
bonds. 

As  we  have  seen,  S  1996  confers  power  on 
the  boards  of  commissioners  of  counties  **io 
subscribe  stock  to  any  railroad  company  or 


iWSL 


STANLY  COUNTY  v.  COLER  &  COMPANY. 


815 


eompanies,  when  necessary  to  aid  in  the  com- 
pUlion  of  any  railroad  in  which  the  citizens 
of  the  county  may  have  an  interest"  These 
eonditions,  as  we  have  also  seen,  were  defined 
to  mean,  hy  the  supreme  court  of  the  state, 
in  Stanly  County  ▼.  Snuggs,  an  interest  of 
the  county,  as  distinguishea  from  the  inter- 
est of  its  citizens,  and  a  pecuniary  interest, 
as  distinguished  from  that  which  comes  from 
the  facilities  afforded  by  a  railroad ;  and  the 
eompletion  of  a  railroad  to  signify  one  be- 
ffun,  but  not  finished.  These  definitions  may 
be  disputed,  and  are  disputed. 

A  county  is,  in  many  ways,  a  distinct  lesal 
entity  from  its  citizens,  but  it  is  created  for 
their  benefit,  and  its  duties  and  powers  are 
conferred  to  be  exercised  for  their  welfare. 
This  is  true  even  of  its  ordinary  and  goTern- 
mental  functions ;  it  is  especially  true  of  the 
power  to  subscribe  to  the  stock  of  a  railroad 
company,  and,  in  conferring  snch  power,  the 
predominant  thought  would  be,  not  the  inter- 
ests of  the  county  as  such,  but  the  interest 
of  its  citizens  as  such.  And  the  language  of 
the  Code  of  North  Carolina  conforms  to  and 
exactly  expresses  the  thought, — accurately 
marks  a  distinction  between  the  county,  act- 
ing through  its  board  of  commissioners,  and 
the  citizens  of  the  county;  and  provides  that 
the  interests  of  the  latter  shall  induce  the 
exercise  of  the  po%vers  and  duties  of  the 
former.  Such  interest  could  not  be  pe- 
!•  cuniai-y,— -could  only  be  that  which  comes 
Jfrom  the  possession  and  advantages  of  rail- 
*  roads.  And*the  same  consideration  would 
•eem  to  lead  to  a  different  definition  of  the 
word  "completion"  than  that  given  by  the 
supreme  court  of  North  Carolina.  Of  course, 
there  can  be  no  completion  of  a  thing  whidi 
has  not  been  begun,  but  it  does  not  follow 
that  the  legislature  intended  to  express  a 
distinction  between  railroads  which  could 
receive,  according  to  the  degree  of  their  con- 
struction. The  statute  regards  not  actual 
construction,  but  aid  to  construction.  Its 
purpose  is  the  production  of  a  result, — ^the 
building  of  railroads ;  and  it  is  manifest  that 
aid  given  before  their  commencement  would 
be  as  efficient,  and  might  be  more  necessary, 
than  that  given  after  their  commencement. 
It  is  not  easy  to  conceive  what  purpose 
would  be  subserved  by  confining  the  aid  to 
roads  which  have  been  begun;  and  there 
would  be  certain  embarrassment  in  decidins 
the  d^ree  to  which  construction  must  be  ad« 
▼anced.  However,  these  are  but  passing  ob- 
servations. We  may  rest  the  validity  of  the 
bonds  on  the  right  of  a  bona  fide  holder, 
from  their  recitals,  to  assume  that  the  coun- 
ty had  the  interest  claimed  and  that  the  rail- 
road had  been  begun  before  subscription  to 
its  stock  was  made.  It  makes  no  difference 
whether  the  existence  or  nonexistence  of 
those  conditions  could  have  been  ascertained 
by  inquiry.  Purchasers  were  not  expected  to 
be  at  or  near  the  sources  of  information.  The 
bonds  were  not  offered  in  Stanly  county  only, 
or  in  the  state  of  North  Carolina  only.  They 
were  expected  to  be  offered  in  the  financial 
markets  of  the  other  states  of  the  Union; 
even  offered  in  the  financial  markets  of  the 
world.    They  were  payable  to  bearer.   They 


were  expected  to  have,  and  their  value,  to  aa 
extent,  depended  upon  their  having,  almost 
the  currency  and  sanction  of  money.  If  a 
buyer  of  bonds  is  chargeable  not  only  with 
want  of  power  to  issue  them  (a  considera- 
ble risk,  as  the  records  of  the  courts  show), 
but  also  with  the  performance  of  conditions 
in  pais,  their  value  would  be  much  dimin- 
ished. And  what  good  would  such  a  holding 
rabservet  The  afuirs  of  a  county  can  onlj 
be  administered  by  its  officers,  and  to  their 
attention  and  dutv  its  interests  must  be  en- 
trusted. When  the  power  to  issue  bonds, 
therefore,  depends  upon  the  existence  of  con- 
ditions, the  local  officers  are  charged  witbco 
the  duty  and  the  responsibility  of  ascertain- J 
in^them ;  and  the  presumption  that  the  duty  • 
was  exercised  should  and  does  accompany 
and  guarantee  the  bonds  in  every  financial 
market.  And  this  court  has  so  decided.  In 
Evansville  ▼.  Dennett,  161  U.  S.  434,  40  L. 
ed.  760,  16  Sup.  Ct  Rep.  613,  the  bonds 
passed  upon  recited  that  they  were  "issued 
by  the  city  of  Evansville  in  payment  of  a 
subscription  to  the  Evansville,  Henderson,  & 
Nashville  Railroad  Company,  made  in  pursu- 
ance of  an  act  of  the  legislature  of  the  state 
of  Indiana,  and  ordinances  of  the  city  coun- 
cil of  said  city,  passed  in  pursuance  there- 
of." The  bonds  were  dated  May  1,  1858. 
Other  bonds  were  issued  December  1,  1870, 
in  payment  of  the  subscription  of  the  city  to 
the  stock  of  the  Evansville,  Carmi,  &  Pa- 
ducah  Railroad  Company.  The  recital  in 
the  latter  bonds  was  as  follows: 

"By  virtue  of  an  act  of  the  general  assem- 
bly of  the  state  of  Indiana,  entitled  'An  Act 
Granting  to  the  Citizens  of  the  Town  of 
Evansville,  in  the  County  of  Vanderburg,  a 
City  Charter,'  approved  January  27,  1847, 
.  .  .  conferring  upon  the  city  council  of 
said  city  power  to  take  stock  in  any  com- 
pany authorized  for  the  purpose  of  making 
a  road  of  any  kind  leading  to  said  eity;  and 
by  virtue  of  the  resolution  of  said  dty  coun- 
cil of  said  city,  passed  October  4,  1869,  or- 
dering an  election  of  the  qualified  voters  of 
said  city  upon  the  question  of  subscribing 
$300,000  to  the  capital  stock  of  the  Evans- 
ville, Carmi,  &  Paducah  Railroad  Company, 
and  said  election,  held  on  the  13th  day  of 
November,  1868,  resulting  in  a  legal  major- 
ity in  favor  of  such  subscription,  and  by  vir- 
tue of  a  resolution  of  said  city  council, 
passed  May  23,  1870,  ordering  an  issue  of 
the  bonds  of  the  city  of  Evansville  (of  which 
this  is  a  part)  to  an  amount  not  to  exceed 
$300,000,  Dearing  interest  at  the  rate  of  7 
per  cent  per  annum,  for  the  purpose  of  pay- 
ing the  subscription  as  authorized  above. 
["Hie  charter  of  Evansville  authorized  the 
city  to  take  stock  in  any  chartered  company 
for  making  roads  to  said  city.]  •  .  . 
Provided,  That  no  stock  shall  be  subscribed 
or  taken  by  the  common  council  in  any  such 
company  unless  it  be  on  the  petition  of  two-  # 
thirds  of  the  residents  of  said  city,  who  are  j 
freeholders  of  the  city,  •distinctly  setting  • 
forth  the  company  in  which  stock  is  to  be 
taken,  and  the  number  and  amount  of  shares 
to  be  subscribed." 

The  charter  of  Evansville  was  amended  in 
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I860,  but  the  amendment  was  declared  un- 
constitutional by  the  supreme  court  of  the 
state,  and  another  act  was  passed  in  18G7. 
The  latter  act  authorized  a  subscription  to 
the  stock  of  the  railroad  company,  when  a 
majority  of  the  qualified  voters  of  the  city, 
who  were  also  taxpayers,  should  vote  there- 
for. The  ordinances  of  the  city  recited  that 
an  election  was  held,  but  did  not  recite  that 
a  petition  of  resident  freeholders  of  the  city 
was  presented  to  the  common  council  as  re- 
quired by  the  charter,  and  no  such  petition 
was  in  fact  presented.  The  case  came  to  this 
court  on  certificate,  and  the  following  ques- 
tions were  propounded:.  Did  the  recital  in 
the  first  series  of  bonds  put  the  purchaser 
upon  inquiry  as  to  the  terms  of  ordinances 
under  which  the  bonds  were  issued  ?  Did  the 
recital  in  the  second  series  of  bonds,  those  is- 
sued to  the  Evansville,  Garmi,  &  Paducah 
Railroad  Company,  (1)  put  the  purchaser 
upon  inauiry  as  to  the  terms  of  the  resolu- 
tion unaer  which  they  were  purported  to 
have  been  issued?  (2)  estop  the  city  from 
asserting  that  the  bonds  were  not  issued  for 
a  stock  subscription  upon  a  petition,  as  pre- 
scribed by  the  charter?  (3)  "Was  a  bona  fide 
purchaser  for  value  of  the  bonds  issued  to 
the  Evansville,  Carmi,  &  Paducah  Railroad 
Company  charged,  by  the  recitals  in  said 
bonds,  with  notice  that  they  were  issued  in 
pursuance  of  an  invalid  act,  and  in  pursu- 
ance of  an  election  under  it,  or  had  such  a 
purchaser  a  right  to  assume,  from  the  re- 
cital, that  the  prerequisites  of  both  the  valid 
act  and  the  invalid  act  had  been  observed  by 
the  common  council  before  the  issuance  of 
euch  bonds?" 

Sustaining  the  validity  of  the  first  series 
of  bonds,  the  court  said,  by  Mr.  Justice  Har- 
lan, it  could  not  be  doubted  that  the  city 
had  the  power  to  subscribe  to  the  stock,  upon 
the  performance  of  the  conditions  expressed 
in  the   questions  propounded,    and    further 
said  they  "were  only  conditions  which  the 
statute  required  to  be  performed  or  met  be« 
fore  the  power  given  was  exercised.    That 
^  there  was  legislative  authorit]r  to  subscribe 
igto  the  stock  of  these  companies  cannot  be 
•  questioned,    although  *  the   statute   declared 
uiat  the  power  should  not  be  exercised  ex- 
cept under  the  circumstances  stated  in  the 
statute." 

And  of  the  effect  of  the  recital  that  the 
subscription  was  "made  in  pursuance  of  an 
act  of  the  legislature  thereof,"  it  was  ob- 
served: "This  imports  not  only  compliance 
with  the  act  of  the  legislature,  but  that  the 
ordinances  of  the  city  council  were  in  con- 
formity with  the  statute.  It  is  as  if  the  city 
had  declared,  in  terms,  that  all  had  been 
done  that  was  required  to  be  done  in  order 
that  the  power  given  might  be  exercised." 

Passing  on  the  second  series  of  bonds,  and 
expressing  the  principle  applicable.  Inde- 
pendent School  Diet.  v.  Stone,  106  U.  S.  183, 
27  L.  ed.  90,  1  Sup.  Ct.  Rep.  84,  was  quoted 
from  as  follows:  "Numerous  cases  have 
been  determined  in  this  court,  in  which  we 
have  said  that  where  a  statute  confers  power 
vpon  a  municipal  corporation,  upon  the  per- 
formance of  certain  precedent  conditions,  to 


execute  bonds  in  aid  of  the  construction  of  a 
railroad,  or  for  other  like  purposes,  and  im- 
poses upon  certain  officers — invested  with 
authority  to  determine  whether  such  condi- 
tions have  been  peiformed — ^the  responsibil- 
ity of  issuing  them  when  such  conditions 
have  been  complied  with,  recitals,  by  such 
officers,  that  the  bonds  have  been  issued  'in 
pursuance  of,'  or  'in  conformity  with,'  or 
'by  virtue  of,'  or  'bjr  authority  of  the  stat- 
ute, have  been  held  m  favor  of  bona  fide  pur- 
chasers for  value  to  import  full  compliance 
with  the  statute,  and  to  preclude  inquiry  as 
to  whether  the  precedent  conditions  had  been 
performed  before  the  bonds  were  issued.  C<^ 
loma  V.  Eaves,  02  U.  S.  484,  23  L.  ed.  679; 
Douglas  County  v.  Bolles,  94  U.  S.  104,  24  L. 
ed,  46;  Mercer  County  v.  Racket,  1  Wall.  83, 
17  L.  ed.  548;  Anderson  County  v.  Bcal,  113 
U.  S.  227,  238,  239,  28  L.  ed.  966,  970,  and 
authorities  there  cited  Cairo  v.  Zane,  149 
U.  S,  122,  37  L.  ed.  673,  13  Sup.  Ct.  Rep. 
803." 

And  again:     "As,  therefore,  the  recitals 
in  the  bonds  import  compliance    with    the 
city's  charter,  purchasers  for  value  having 
no  notice  of  the  nonperformance  of  the  con- 
ditions precedent  Avere  not  bound  to  go  be- 
hind the  statute  conferring  the  power  to  sub- 
scribe, and  to  ascertain,  by  an  examination 
of  the  ordinances  and  records   of   the   city 
council,  whether  those  conditions    had,    inn 
fact,  been  performed.    With  such  recitals  be-$ 
fore*them,  they  had  the  right  to  assume  that* 
the  circumstances  existed  which  authorised 
the  city  to  exercise  the  authority  given  by 
the  legislature." 

In  Gunnison  County  v.  E,  H.  Rollins  d 
Sons  [173  U.  S.  255,  43  L.  ed.  689,  19  Sup. 
Ct.  Rep.  390],  the  bonds  passed  on  recited 
that  all  the  requirements  of  law  had  been 
fulljr  complied  with  by  the  proper  officers  in 
the  issuing  of  the  bonds.  It  was  held  that 
the  county  was  estopped  from  asserting 
against  a  bona  fide  holder  for  value,  that  the 
bonds  so  issued  created  an  indebtedness  in 
excess  of  the  limit  prescribed  by  the  Consti- 
tution of  Colorado.  See  also  Waite  v.  San- 
ta Cruz,  184  U.  S.  302,  46  L.  ed.  552,  22  Sup. 
Ct.  Rep.  327,  where  effect  of  recitals  in  bonas 
was  thoroughly  considered,  and  the  doctrine 
of  prior  cases  repeated  and  affirmed. 

The  application  of  these  cases  to  that  at 
bar  is  denied  by  petitioners.  The  ar^^ument 
is  (to  quote  counsel)  : 

"The  preliminary  question,  whether  the 
railroad  was  incomplete  or  the  county  had 
an  interest,  was  not  one  as  to  which  the  com- 
missioners had  peculiar  knowledge,  qualify- 
ing them  to  answer.  They  had  such  knowl- 
edge as  the  whole  public  could  obtain,^ 
nothing  more.  It  was  inci.mbent  on  the  re- 
spondents to  inquire  about  the  fact,  because 
the  incompleteness  or  completeness  or  the 
interest  of  the  county  was  a  test  of  the  ex- 
istence of  the  power  of  the  board,  not  a  con- 
dition precedent  to  the  exercise  of  a  power 
granted." 

It  is  also  said  that  counties  having  an  in- 
terest were  constituted  a  class,  and  only 
members  of  the  class  could  have  exercised 
the  power   conferred  by  the  Code  sections. 
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We  think  the  distinctions  made  are  not  sub- 
stantial. No  matter  how  you  may  designate 
the  interest  of  the  county  or  the  condition 
of  the  railroad,  they  were  facts  which  bore 
the  same  relation  to  the  power  of  the  board 
of  commissioners  of  Stanly  county  as  the 
facts  in  the  cited  cases  bore  to  the  power  of 
the  officers,  the  exercise  of  which  was  sus- 
tained. It  is  indifferent  whether  you  call 
the  facts  which  were  to  be  ascertained  tests 
of  power  or  conditions  precedent  or  marks  of 
a  class.  They  were  something  which  were 
to  exist  prior  to  the  exercise  of  the  power, 
and  the  existence  of  which  the  law  imposed 
on  the  board  of  commissioners  the  duty  to 
ascertain. 
Deoree  afprtned. 


(190  U.  S,  160) 

ATLANTIC     &     PACIFIC     TELEGRAPH 
COMPANY,  Plff.  in  Err., 

CITY  OF  PHILADELPHIA 

Interstate  commerce  —  vaUdMy  of  lioenee 
tax  on  telegraph  poles  and  wires  —  reo- 
sonahleness  —  ichen  a  qitestian  for  the 
iury. 

1.  A  telegraph  company,  though  engaged  in  In- 
terstate commerce,  may  be  compelled  by  a 
municipality  to  pay  a  reasonable  license  fee 
for  the  enforcement  of  local  government  su- 
perrlsion  of  Its  poles  and  wires. 

2.  The  reasonableness  of  a  municipal  license 
charge  of  |1  per  telegraph  pole  and  |2.50  for 
each  mile  of  overhead  telegraph  wires  within 
the  city  limits  must  be  submitted  to  the  jury, 
where  there  is  testimony  that  the  actual  cost 
of  maintenance,  repairs,  and  supervision  by 
the  telegraph  company  was  less  than  one  half 
the  sum  thus  charged  by  the  city  for  super* 
Tision  alone,  and  that  an  additional  charge 
of  $1  per  mile  for  underground  wires  had 
been  removed  as  an  inducement  to  the  t^ 
moval  of  all  overhead  wires. 

[No.  163.] 

Argued  Fehruary  24,  190S,     Decided  June 
1, 190S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania   to  review     a    judgment   for 

Slaintiff  in  an  action  by  the  city  of  Phila- 
elphia  to  recover  license  charges  imposed 
by  it  upon  a  telegraph  company.  Reversed 
and  remanded  for  a  new  trial. 

See  same  case  below  on  motion  by  de- 
fendant to  enter  judgment  with  the  re- 
duction specified  in  the  reserved  point.  109 
Fed.  66. 

\     Statement  by  Mr.  Justice  Brewers 

'   *  This  action  was  commenced  in  the  common 

pleas  court  of  Philadelphia  on  December  31, 

1891,  to  recover  the  sum  of  $3,715  as  license 

fees  alleged  to  be  due  the  city  for  the  six 

preceding  years.    The  case  was  removed  by 

the  defendant  to  the  circuit  court   of   the 

United  States  for  the  eastern  district  of 

Penngylvania.    A  trial  was  had  before  the 

%  1.  See  Commerce,  vol.  10,  Cent.  Dig.  |8  U7,  UL 

23  S.  C— 52. 


court  and  a  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  for  a  part  of 
the  sum  claimed,  which  judgment  was  there- 
after reversed  by  the  circuit  court  of  ap- 
peals. A  second  trial  was  had  in  Apru, 
1901,  before  the  court  and  a  jury,  which  re- 
sulted in  a  verdict  and  judgment  for  the  full 
amount  claimed,  with  interest.  From  such 
judgment  the  case  was  brought  to  this  court 
directly  on  writ  of  error,  on  the  ground  that 
it  involved  the  construction  and  application 
of  the  Constitution  of  the  Unitea  States; 
that  the  action  was  brought  to  recover  from 
the  telegraph  company  certain  license 
charges  imposed  by  the  city  which  the  com- 
pany claimed  the  city  had  no  right  or  power 
to  impose,  for  the  reason  that  it  was  a  regu- 
lation of  commerce  between  the  states. 

Messrs.  Jolin  F.  Billon,  H.  B.  Gill,  Si- 
las W.  Pettit,  George  H.  Fearons,  Rush  Tag- 
gart,  Henry  D.  Estdbrooh^  and  Messrs, 
Brown  d  Wells  for  plaintiff  in  error. 

Messrs.  Jol&n  Is*  Xlnsey  and  Jastee  Al« 
oorn  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  question  presented  is  as  to  the  valid- g 
ity  of  the  charges  imposed  by  the  ordinances  h 
of  the  city  of  Philadelphia  upon  tht^defend-* 
ant   (plaintiff  in  error),  a  corporation  en- 
gaged in  interstate  commerce.     Few  ques- 
tions are  more  important  or  have  been  more 
embarrassing  than  those  arisin?  from  the 
efforts  of  a  state  or  its  municipalities  to  in- 
crease their  revenues  by  exactions  from  cor- 
porations engaged  in  carrying  on  interstate 
commerce.    There  have  been  many  cases,  in 
whose  decision  some  propositions  have  been 
adjudicated  so  often  as  to  be  no  longer  open 
to  discuonion. 

First.  As  said  by  Mr.  Justice  Bradley, 
speaking  for  the  court,  in  Rohhins  v.  8heU>y 
County  Taxing  Diet.  120  U.  S.  489,  492,  30 
L.  ed.  694,  696,  1  Inters.  Com.  Rep.  46,  46, 
7  Sup.  Ct  Rep.  692,  693 : 

"The  Constitution  of  the  United  States 
having  given  to  Congress  the  power  to  regu* 
late  commerce,  not  only  witn  foreign  na- 
tions, but  among  the  several  states,  that 
power  is  necessarily  exclusive  whenever  the 
subjects  of  it  are  national  in  tbeir  character, 
or  admit  only  of  one  uniform  system,  or  plan 
of  regulation." 

In  addition  to  the  many  cases  referred  to  by 
him,  the  following  subsequent  decisions  may 
also  be  cited:  Fargo  v.  Michigan,  121  U.  8. 
230,  246,  sub  nom.  Fargo  v.  Stevens,  30  L.  ed. 
888,  894,  1  Inters.  Com.  Rep.  51,  7  Sup.  Ct 
Rep.  857;  Philadelphia  d  S.  Mail  S.  8.  Co. 
v.  Pennsylvania,  122  U.  S.  326,  336,  346,  30 
L.  ed.  1200,  1201,  1205,  1  Inters.  Com.  Rep. 
308,  7  Sup.  Ct.  Rep.  1118;  Western  V.  Teleg, 
Co.  V.  Pendleton,  122  U.  S.  347,  357,  30  L. 
ed.  1187,  1189,  1  Inters.  Com.  Rep.  306,  7 
Sup.  Ct.  Rep.  1126;  Bowman  v.  Chicago  d  V. 
W.  R.  Co.  125  U.  S.  466,  497,  31  L.  ed. 
700,  711,  1  Inters.  Com.  Rep.  823,  8  Sup. 
Ct  Rep.  689, 1062;  Leloup  v.  Port  of  Mobile, 
127  U.  S.  640,  648,  32  L.  ed.  311,  314,  2  In- 
ters. Com.  Rep.  134,  8  Sup.  Ct  Rep.  1380; 
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ABher  t.  Texas,  128  U.  8.  129,  181,  82  L.  ed. 
868,  369,  2  Inters.  Com.  Rep.  241,  9  Sap. 
Ct.  Rep.  1;  Stoutenhurgh  v.  Eermick,  129 
U.  S.  141,  148,  32  L.  ed.  637,  639,  9  Sup.  Ct 
Rep.  256;  Leiay  v.  Hardin^  135  U.  S.  100, 
110,  34  L.  ed.  128,  132,  3  Inters.  Com.  Rep. 
30,  10  Sup.  Ct.  Rep.  681;  Lyng  v.  Michigan^ 
136  U.  S.  161,  34  L.  ed.  150,  8  Inters.  Com. 
Rep.  143,  10  Sup.  Ct  Rep.  726;  McCall  v. 
California,  136  U.  S.  104,  109,  34  L.  ed. 
391,  392,  3  Inters.  Com.  Rep.  181,  10  Sup. 
Ct.  Rep.  881;  Re  Rahrer,  140  U.  S.  645,  556, 
suh  nom,  Wilkerson  y.  Rahrer,  35  L.  ed.  672, 
i574,  11  Sup.  Ct.  Rep.  865;  Crutcher  v.  Kenr 
tucky,  141  U.  S.  47,  58.  35  L.  ed.  649,  652, 
11  Sup.  Ct.  Rep.  851 ;  Brcnnan  v.  Titusville, 
153  U.  S.  289,  304,  38  L.  ed.  719,  723,  4  In- 
ters. Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829; 
Interstate  Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447,  471,  38  L.  ed.  1047,  1055, 
4  Inters.  Com.  Rep.  645,  14  Sup.  Ct  Rep. 
1125;  United  States  v.  E.  C.  Knight  Co,  156 
U.  S.  1,  21,  39  L.  ed.  325,  332,  15  Sup.  Ct 
Rep.  249;  Bchollenberger  v.  PennsyVoania, 
171  U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct,  Rep. 
757;  Addyston  Pipe  d  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct  Rep.  96;  Stockard  v.  Morgan,  185  U. 
S,  27,  46  L.  ed.  785,  22  Sup.  a.  Rep.  676. 

Second.  No  state  can  compel  a  party,  in- 
dividua!,  or  corporation  to  pay  for  the  priv- 
ilege of  engaging  in  interstate  commerce. 
Gloucester  Ferry  Co,  v.  Pennsylvania,  114 
U.  S.  196,  211,  29  L.  ed.  158,  164,  1  Inters. 
Com.  Rep.  382,  6  Sup.  Ct  Rep.  826;  Pick- 
ard  V.  Pullman  Southern  Car  Co,  117  U. 
S.  34,  29  L.  ed.  785,  6  Sup.  Ct.  Rep.  635; 
Rohhins  v.  Shelby  County  Taxing  Dxst.  120 
U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45.  7  Sup.  Ct.  Rep.  592;  Fargo  v.  Michigan^ 
121  U.  S.  230,  245,  suh  nam,  Fargo  v.  Ste- 
vens,  30  L.  ed.  888,  894,  1  Inters.  Conu  Rep. 

M  61,  7  Sup.  Ct.  Rep.  857 ;  Philadelphia  d  8. 

2  Mail  S.  8,  Co.  v.  Pennsylvania,  122  U.  S. 

•  826,  330,  30  L.  ed.  1200,  1201,  3  Inters.  Com. 
Rep.  308,  7  Sup.  Ct.  Rep.  1118;  Leloup  ▼. 
Port  of  MohiUy  127  U.  S.  640,  645.  32  L.  ed. 
311,  313,  2  Inters.  Com.  Rep.  134,  8  Sup. 
Ct  Rep.  1380;  Asher  v.  Texas,  128  U.  S. 
129,  32  L.  ed.  368,  2  Inters.  Com.  Rep.  241, 
9  Sup.  Ct.  Rep.  1 ;  Lyng  v.  Michigan,  135  U. 
S.  161,  166,  34  L.  ed.  150,  153,  3  Inters. 
Com.  Hep.  143,  10  Sup.  Ct.  Rep.  725;  MoCall 
V.  California,  136  U.  S.  104,  113,  34  L.  ed. 
391,  394,  10  Sup.  Ct.  Rep.  881;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  58,  35  L.  ed.  649, 
652,  11  Sup.  Ct.  Rep.  851;  Adams  Exp,  Co, 
▼.  Ohio  State  Auditor,  165  U.  S.  194,  220,  41 
Ia  ed.  683,  695,  17  Sup.  Ct  Rep.  305. 

Third.  This  immunity  does  not  prevent  a 
state  from  imposing  ordinary  property  taxes 
upon  property  having  a  situs  within  its  ter- 
ritory, and  employed  in  interstate  commerce. 
State  Taw  on  Railway  Cross  Receipts,  15 
WalL  284,  293,  suh  nom.  Philadelphia  d  R, 
R,  Co,  V.  Pennsylvania,  21  L.  ed.  164,  167; 
Delaware  Railroad  Tarn,  18  Wall.  206,  232, 
tub  nom,  Minot  v.  Philadelphia,  W.  d  B,  R, 
Co.  21  L.  ed.  888,  896;  Western  U.  Teleg. 
Co.  ▼.  Texas,  105  U.  S.  460,  464,  26  L.  ed. 
1067,  1068;  Gloucester  Ferry  Co,  ▼.  PmnsyU 
vamo,  114  U.  Z.  196,  211,  29  L.  ed.  \58,  164, 


I  Inters.  Cool  Rep.  882,  5  Sup.  Ct  Rep. 
826;  Western  U.  Teleg.  Co.  ▼.  Atty,  Gen,  125 
U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct  Rep. 
901 ;  Marye  v.  Baltimore  d  0.  R.  Co,  127  U. 
S.  117,  123,  32  L.  ed.  94,  96,  8  Sup.  Ct 
Rep.  1037 ;  Leloup  ▼.  Port  of  Mobile,  127  U. 
S.  640,  649,  32  L.  ed.  311,  314,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380;  PuH^ 
man  PaXaae  Car  Co.  v.  Pennsytvwnia,  141  U. 
S.  18,  35  L.  ed.  613,  3  Inters.  Com.  Rep.  595, 

II  Sup.  Ct.  Rep.  876;  Atty.  Gen.  v.  Western 
U.  Teleg,  Co.  141  U.  S.  40,  35  L.  ed.  6,  28, 
11  Sup.  Ct.  Rep.  889;  Pittsburgh,  C.  C,  d  St. 
L.  R.  Co.  y.  Backus,  154  U.  S.  421,  38  L. 
ed.  1031,  14  Sup.  Ct.  Rep.  1114;  Western 
U.  Teleg.  Co.  ▼.  Taggart,  163  U.  S.  1,  41  L. 
ed.  49,  16  Sup.  Ct.  Rep.  1054;  Adams  Ewp. 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  194, 
220,  41  L.  ed.  683,  696,  17  Sup.  Ct  Rep.  305. 

Fourth.  The  franchise  of  a  corporation, 
although  that  franchise  is  the  business  of 
interstate  commerce,  is,  as  a  part  of  its 
property,  subject  to  state  taxation,  provid- 
ing, at  least,  the  franchise  is  not  derived 
from  the  United  States.  Delaware  Railroad 
Taw,  18  Wall.  206,  232,  sub  nom.  Minot  ▼. 
Philadelphia,  W.  d  B.  R.  Co.  21  L.  ed.  888, 
896;  Postal  Teleg.  Cable  Co.  v.  Adams,  165 
U.  S.  688,  696,  39  L.  ed.  311,  316,  5  Inters. 
Com.  Rep.  1,  15  Sup.  Ct.  Rep.  268,  360;  New 
York,  L.  B.  d  W.  R.  Co.  ▼.  Pennsylvania^ 
158  U.  S.  431,  437,  89  L.  ed.  1043,  1046,  15 
Sup.  Ct.  Rep.  896 ;  Central  P.  R.  Co.  v.  Cat- 
ifomia,  162  U.  S.  91,  40  L.  ed.  903,  16  Sup. 
Ct.  Rep.  766;  Western  U.  Teleg.  Co.  v.  Tag* 
gart,  163  U.  S.  1,  18,  41  L.  ed.  49,  55,  16 
Sup.  Ct.  Rep.  1054;  Western  U.  Teleg.  Co, 
V.  Missouri  ex  reL  Gottlieb,  190  U.  S.  — ^ 
ante,  730  23  Sup.  Ct.  Rep.  730. 

Fifth.  No  corporation,  even  though  en- 
gaged in  interstate  commerce,  can  appropri- 
ate to  its  own  use  property,  public  or  pri- 
vate, without  liability  to  charge  therefor. 
Western  UnAon  Packet  Co.  v.  St.  Louie^  100 
U.  S.  423,  25  L.  ed.  688;  Cincinnati,  P.  B. 
8.  d  P.  Packet  Co.  v.  Catlettsburg,  105  U.  8. 
559,  26  L.  ed.  1169;  Parkersburg  d  0. 
River  Transp.  Co.  v.  Parkersburg,  107  U.  8. 
691,  27  L.  ed.  584,  2  Sup.  Ct.  Rep.  732;  Huse 
V.  Glover,  119  U.  S.  643,  30  L.  ed.  487,  7 
Sup.  Ct.  Rep.  313;  Ouachita  d  M.  River 
Packet  Co.  v.  Aiken,  121  U.  S.  444,  30  L.  ed. 
976,  1  Inters.  Com.  Rep.  379,  7  Sup.  Ct  Rep. 
907 ;  St.  Louis  v.  Western  U.  Teleg.  Co.  148 
U.  S.  92,  97  L.  ed.  380,  13  Sup.  Ct  Rep.  485» 
149  U.  S.  465,  87  L.  ed.  810,  13  Sup.  Ct 
Rep.  990;  Postal  Teleg.  Cable  Co.  v.  Balti- 
more, 156  U.  S.  210,  39  L.  ed.  399,  16  Sup. 
Ct.  Rep.  356;  Richmond  v.  Southern  Beli 
Teleph.  d  Teleg.  Co.  174  U.  S.  761,  771,  43j 
L.  ed.  1162,  1167,  19  Sup.  Ct.  Rep.  778.  % 
*  The  tax  sought  to  be  collected  in  this  case* 
was  not  a  tax  upon  the  property  or  fran- 
chises of  the  company,  nor  in  the  nature  of 
rental  for  occupying  certain  portions  of  the 
street  Neither  was  it  a  charge  for  the  priv- 
ilege of  engaging  in  the  business  of  inter- 
state commerce,  but  it  was  one  for  the  en- 
forcement of  local  governmental  supervision, 
such  as  was  presented  in  Western  U.  Teleg, 
Co.  ▼.  Veto  Hope,  187  U.  8.  419,  ante,  204, 
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23  Sup.  Ct  Rep.  204,  wbore  we  said  (p.  427, 
anU,  p.  205,  bup.  Ci.  Rep.  p.  205) : 

''This  licenee  fee  waa  not  a  tax  on  the 
property  of  the  company,  or  on  its  transmis- 
sion of  messases,  or  on  its  receipts  from 
such  transmission,  or  on  its  occupatl'^i  or 
business*  but  was  a  eham  in  the  enforce* 
ment  of  local  governmental  auperyisionf  and^ 
as  such,  not  in  itself  obnoxious  to  the  clause 
of  the  Constitution  relied  on." 

Following  that  decision,  we  hold  that  the 
city  of  Philadelphia  had  power  to  pass  such 
an  ordinance  as  this*  reauiring  the  com- 
pany to  pay  a  reasonable  license  fee  for  the 
enforcement  of  local  governmental  supervi- 
sion. In  other  words,  if  a  corporation,  al- 
though engaged  in  the  business  of  interstate 
commerce,  so  carries  on  its  business  as  to 
Justify,  at  the  hands  of  any  municipality,  a 
police  supervision  of  the  property  and  instru- 
mentalities used  therein,  the  municipality  is 
not  bound  to  furnish  such  supervision  for 
nothing,  and  may,  in  addition  to  ordinary 

groper^  taxation,  subject  the  corporation 
>  a  charge  for  the  expense  of  the  supervi- 
sion. 

But  it  does  not  follow  from  this  that  a 
municipality  is  not  subject  to  any  restraint 
in  the  amount  of  the  char^  which  it  so  ex- 
acts. True,  it  is  often  said  that  a  license 
tax  is,  in  its  nature,  arbitrary;  that  it  is 
not  necessarily  graduated  by  the  value  of  the 
property  invested  in  the  business  licensed, 
07  its  profitableness.  But  such  observations 
are  pertinent  only  in  case  the  license  is  re- 
sorted to  for  the  purposes  of  revenue.  When 
it  is  authorized  only  in  support  of  police  su- 
pervision, the  expense  of  such  supervision 
determines  the  amount  of  the  charge;  and, 
if  it  were  possible  to  prove  in  advance  the 
exact  cost,  that  would  be  the  limit  of  the 
tax.  In  the  nature  of  things,  that,  however, 
^  is  ordinarily  impossible ;  and  so  the  munici- 
S  pality  is  at  liberty  to  make  the  charge  large 
•  enough  to  cover  any  reasonable  ^Anticipated 
expenses.  It  is  authorized  to  fix  such  charge 
in  advance,  and  need  not  wait  until  the  end 
of  the  period  for  which  the  license  is 
granted.  It  may  not  act  arbitrarily  or  un- 
reasonably, but  the  risk  may  rightfully  be 
cast  upon  the  licensee,  and  the  charge  can- 
not be  avoided  because  it  subsequently  ap- 
pears that  it  was  somewhat  in  excess  of  the 
actual  expense  of  the  supervision,  nor  can 
the  licensee  then  recover  the  difference  be- 
tween the  amount  of  the  license  and  such 
cost. 

Now,  the  license  in  question  is,  as  stated, 
confessedly  not  for  the  purpose  of  raising 
revenue.  Indeed,  if  it  wete,  as  it  appears  by 
the  affidavit  of  defense  that  the  company 
had  paid  all  taxes  charsed  upon  its  prop- 
erty as  property,  it  might  be  obnoxious  to 
a  complaint  of  double  taxation.  It  is  not 
like  the  tax  in  Postal  Teleg.  Cable  Co.  v. 
Adams,  155  U.  8.  688, 30  L.  ed.  311,  5  Inters. 
Com.  lUp.  1,  16  Sup.  Ct  Rep.  268,  360, 
which,  although  called  a  privilege  tax,  was 
in  fact  a  property  tax,  and  the  only  prop- 
erty tax  upon  the  company,  in  respect  to 
which  we  said  (p.  696,  L.  ed.  p.  315,  Inters. 
Com.  Rep.  p.  13,  Sup.  Ct.  Rep.  p.  270) :       ^ 


''Doubtless  no  state  could  add  to  the  tax- 
ation of  property,  according  to  the  rule  of 
ordinary  property  taxation,  the  burden  of 
a  license  or  other  tax  on  the  privilege  of 
using,  constructing,  or  operating  an  instru- 
mentality of  interstate  or  international  com- 
merce, or  for  the  carrying  on  of  such  com- 
merce; but  the  value  of  property  results 
from  the  use  to  which  it  is  put,  and  varies 
with  the  profitableness  of  that  use;  and  bv 
whatever  name  the  exaction  mav  be  called, 
if  it  amounts  to  no  more  than  the  ordinary 
tax  upon  property,  or  a  just  equivalent 
therefor,  ascertained  by  reference  thereto,  it 
is  not  open  to  attack  as  inconsistent  wiUi 
the  Constitution." 

We  pass,  therefore,  to  consider  the  ques- 
tion of  the  reasonableness  of  this  license 
charge.  Prima  facie,  it  was  reasonable. 
Western  V,  Teleg,  Co.  v.  Hew  Hope,  187  U. 
S.  419,  ante,  204,  23  Sup.  Ct.  Rep.  204.  It 
devolved  upon  the  company  to  show  that  it 
was  not.  The  case,  as  we  have  seen,  was 
tried  before  the  court  and  a  jury.  Upon 
the  testimony,  the  court  instructed  the  jury 
to  find  for  the  plaintiff  the  full  amount 
claimed.  In  support  of  this  action,  it  is 
contended  that  the  question  of  reasonablenesj  o 
was  one  to  be  determined  by  the  court,  andJJ 
not  by  the  jury,  and,  further/that  there  was* 
no  testimony  from  which  either  a  court  or 
jury  could  find  that  the  charge  was  unrea- 
sonable. 

It  may  be  conceded  that,  generally  speak- 
ing, whether  an  ordinance  be  reasonable  is 
a  question  for  the  court.  As  said  l^  Judge 
Dillon,  in  his  work  on  Municipal  Corpora- 
tions (4th  ed.  vol.  1,  ft  327) :  ^Whether  an 
ordinance  be  reasonable  and  consistent  with 
the  law  or  not  is  a  question  for  the  court, 
and  not  the  jury,  and  evidence  to  the  latter 
on  this  subject  is  inadmissible."  While  that 
may  be  correct  as  a  ^neral  statement  of 
the  law,  and  especially  in  cases  in  which  the 
question  of  reasonableness  turns  on  the  char* 
acter  of  the  regulations  prescribed,  yet,i;irhen 
it  turns  on  the  amount  of  a  license  charge, 
it  ma^  ^'S^^iZ  ^  ^^^^  ^^^  ^^®  determination 
of  a  jury.  There  are  many  matters  which 
enter  into  the  consideration  of  such  a  ques- 
tion, not  infrequently  matters  which  are  dis- 
puted and  in  respect  to  which  there  is  con- 
tradictory testimony.  As  said  by  Mr.  Jus- 
tice Shiras,  when  presiding  in  the  court  of 
appeals  in  the  third  circuit,  in  a  similar 
case  {Phikulelphia  v.  Western  U.  Teleg.  Co. 
32  C.  C.  A.  246,  253,  60  U.  S.  App.  398,  413, 
89  Fed.  454,  461): 

"When  it  is  said,  in  some  of  the  cases,  that 
such  a  question  is  for  the  determination  of 
the  couix,  it  ia  not  meant  that  the  question 
may  not  properly  be  submitted  to  a  jury. 
What  is  meant  by  such  observations  is  that 
courts  are  not  precluded  from  considering 
the  reasonableness  of  the  legislative  act  pre- 
scribing the  terms  and  amount  of  the 
charges.  .  .  .  Regarding,  then,  the  issue 
to  be  tried  as  one  of  fact,  we  think  it  is  one 
which,  from  its  nature,  is  eminently  fit  for 
the  detemunation  of  a  jury.  The  expenses 
attending  direct  regulaUons  and  oversight 
are  not  only  to  be  considered,  but  also  the 
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incidental  eost  to  which  the  municipality 
is  subjected  in  providing  for  and  maintain- 
ing a  proper  system  of  supervision.  We 
cannot  undertake  to  specify  all  the  particu- 
lars which  should  be  brought  into  view 
where  the  reasonableness  of  a  municipal  or- 
dinance is  challenged  in  a  court;  but  we 
think  that  the  rule  laid  down  in  Cooley, 
Ck>nst.  Lim.  (ed.  1886)  p.  242,  may  be  safe- 
ly adopted:  'A  municipal  corporation  may 
i«  impose,  under  the  police  power,  such  a 
S  charge  for  the  license  as  will  cover  the  nec- 
•  essarv*expenses  of  issuing  it,  and  the  addi- 
tional labor  of  officers  and  other  expenses 
thereby  incurred.' " 

It  is  urged  by  the  city  that,  inasmuch  as 
the  license  fees  here  charged  are  the  same 
as  those  charged  by  the  borough  of  New 
Hope,  the  validity  of  which  was  sustained  in 
Western  U.  Teleg,  Co.  v.  Veu>  Hope,  187  U. 
S.  419,  ante,  204,  23  Sup.  Ct.  Rep.  204,  it 
necessarily  follows  that  the  charges  here  im- 
posed are  reasonable.  But  this  is  a  mistake. 
What  is  reasonable  in  one  municipality  may 
be  oppressive  and  unreasonable  m  another. 
"In  determining  this  question  the  court  will 
have  to  regard  all  the  circumstances  of  the 
particular  city  or  corporation,  the  objects 
sought  to  be  attained,  and  the  necessity 
which  exists  for  the  ordinance.    Regulations 

g roper  for  a  large  and  prosperous  city  might 
e  absurd  or  oppressive  in  a  small  and 
sparsely  populated  town,  or  in  the  country." 
1  Dill.  Mun.  Corp.  4th  ed.  §  327. 

The  reasonableness  of  this  license  charge 
being  tried  before  a  jury,  the  parties  were 
entitled  to  a  finding  of  the  jury  upon  that 
question  of  fact,  unless  the  testimony  was 
such  as  to  compel  a  decision  one  way  or  the 
other,  in  which  case  the  court  might  be  jus- 
tified in  directing  a  verdict.  After  a  careful 
review  of  the  evidence,  we  are  constrained  to 
believe  that  it  was  not  such  as  to  exclude 
any  other  conclusion  than  that  directed  by 
the  court.  We  do  not  hold  that  it  was  not 
sufficient  to  sustain  a  finding  by  the  jury  to 
that  effect,  but  simply  that  there  were  mat- 
ters presented  from  which  a  jury  might 
rightfully  conclude  that  the  ordinance  and 
license  charges  were  unreasonable.  Without 
noticing  all  the  evidence,  we  content  our- 
selves with  these  matters.  On  January  6, 
1881,  an  ordinance  was  passed  by  the  city 
councils  imposing  a  license  fee  of  $1  for  each 
and  every  telegraph  pole  erected  or  main- 
tained in  the  city.  Another  ordinance,  of 
date  March  30,  1883,  regulating  underground 
conduits,  wires,  and  cables,  and  providing 
for  license  char^  for  underground  and 
overhead  wires,  imposed  an  annual  license 
charge  of  $2.50  per  mile  of  wire  for  over- 
head telegraph  wires,  and  $1  per  mile  for 
underground  wires.  Upon  these  ordinances 
the  claim  was  made  against  the  company. 
2  On  August  5,  1886,  a  further  ordinance  was 
§  passed,  removing  all  charges  upon  under- 
aground  •wires.  The  chief  of  the  electrical 
bureau  of  the  city,  without  objection,  testi- 
fied that  the  removal  of  all  charges  on  un- 
derground wires  in  1886  was  **  as  an  induce- 
ment to  have  the  wires  placed  underground, 
and  the  only  requirement  was  that  whoever 


did  it  should  supply  the  city  or  furnish  tha 
city  with  one  duct  or  chamber  for  the  use  of 
the  city.  There  was  no  other  charge  con- 
nected with  it;  It  was  to  remove  all  license 
charges,  to  have  them  place  their  wires  un- 
derground." There  was  evidence  of  the  ex- 
pnses  of  the  electrical  bureau  for  the  yean 
in  question,  and  that  such  electrical  bureau 
supervised  all  electrical  work  upon  the 
streets,  but  there  was  no  testimony  definite- 
ly disclosing  how  much  of  the  labor  of  that 
bureau  was  in  respect  to  telegraph  wires  and 
poles,  and  how  much  in  respect  to  electric 
light  wires  and  poles,  although  there  was 
evidence  of  the  general  manner  in  which  the 
electrical  bureau  conducted  its  work  of  su- 
pervision and  the  matters  which  came  with- 
in the  scope  of  its  attention.  On  the  other 
hand,  the  company  showed  the  extent  of  its 
own  supervision  and  the  cost  of  repair,  main- 
tenance,  and  supervision,  which,  for  the 
years  from  1885  to  1891,  inclusive,  amounted 
to  only  $1.60  f  per  mile.  There  was  also 
proof  of  the  number  of  electric  light  lamps, 
poles,  and  miles  of  wire  within  the  city,  and 
other  kindred  facts. 

Now,  the  comparison  of  all  this  evidence, 
the  determination  of  its  weight  and  effect, 
and  whether  the  charge  made  by  the  city  for 
supervision  was  reasonable  or  not,  should 
have  been  left  to  the  jurv.  As  there  was 
testimony  that  the  actual  cost  of  mainte- 
nance, repair,  and  supervision  by  the  com- 
pany was,  during  the  years  in  question,  less 
than  one  half  that  charged  by  the  city  for 
supervision  alone,  and  as  it  appeared  that 
at  first  the  license  fee  per  mile  of  overhead 
wire  was  $2.50,  and  of  underground  wire  $1, 
and  that  within  three  years  thereafter  all 
charges  in  respect  to  underground  wire  were 
taken  away,  and,  as  the  head  of  the  electric- 
al department  declared,  so  taken  away  for 
the  purpose  of  inducing  the  removal  of 
overhead  wires  and  placing  them  all  imder- 
ground,  a  jury  might  have  found  that  the 
ordinance  was  unreasonable.  It  might  have« 
come  to  the  conclusion  that  the  charge  was^ 
not  made  simply  to  meet  the^ixpenses  of  su-* 
pervision,  but  rather  to  make  a  charge  so 
burdensome  as  to  compel  the  company  to  re- 
move its  wires  from  poles  and  put  tiiem  in 
conduits.  We  do  not  say  that  a  city  has  not, 
by  virtue  of  its  police  powers,  authority  di- 
rectly to  compel  the  removal  of  wires  froni 
poles  to  conduits,  but  it  may  be  questionable 
whether  a  city  can  seek  the  same  results  by 
an  excessive  and  unreasonable  charge  upon 
overhead  wires.  We  think,  therefore,  the 
court  erred  in  withdrawing  the  case  from 
the  jury. 

Before  concluding,  we  repeat  that  we  are 
not  intending  to  express  any  opinion  as  to 
the  effect  of  the  testimony  as  a  whole,  or  to 
intimate  what  the  verdict  of  a  jury  ought 
to  be,  nor  do  we  mean  to  imply  that  there 
must  be  satisfactory  evidence  of  the  actual 
cost  of  supervision.  All  we  mean  to  decide 
is  that  there  was  sufficient  testimony  to  go 
to  the  jury,  and  obtain  its  judgment  whe&- 
er  the  ordinance  passed  by  the  city,  and  the 
charges  imposed  thereby,  were,  considering 


1902. 


PATTERSON  v.  THE  EUDORA. 


831 


«U  the  eircumatanoes  of  the  caae^  reasonable 
or  oppressive. 

The  judgment  is  reversed,  and  the  case 
remanded,  with  instructions  to  set  aside  the 
▼erdict  and  grant  a  new  trial. 

Mr.  Justice  Wlilte«  Mr.  Justice  Feck- 
hsLUkf  and  Mr.  Justice  BfoKeuia  concurred 
in  the  judgment. 


(190  U.  S.  169) 
B.  M.  PATTERSON,  Edward  Jansen,  Sven 
Freeman,  et  al.,  Appts., 

V. 

BARK  EUDORA,  whereof  Alfred  K  Dick 
son  is  Master. 

Shipping — statute  forbidding  advance  pay  to 
seamen — liberty  to  contract — appUoaticn 
of  statute  to  foreign  vessels. 

1.  Seamen  shipping  in  an  American  port  on  a 
foreign  vessel  engaged  In  foreign  commerce 
are  within  the  protection  of  the  set  of  De- 
cember 21,  1898  (30  Stat,  at  L.  755,  763, 
chap.  28,  U.  S.  Comp.  Stat.  1901,  pp.  8071, 
8080),  S  24,  mailing  it  a  misdemeanor  to  pay 
any  seaman  wages  in  advance,  and  provi^ng 
that  advance  payment  shall  not  absolve  the 
Teasel  or  its  master  or  owner  from  full  pay- 
ment of  wages  actually  earned,  which  provi- 
sions are  expressly  declared  applicable  "as 
well  to  foreign  vesels  as  to  vessels  of  the 
United  States,"  although  such  act  is  entitled 
"An  Act  to  Amend  the  Laws  Relating  to 
American  Seamen." 

&  The  liberty  of  c<mtract  guaranteed  by  U.  S. 
Const.  14th  Amend,  is  not  invaded  by  the  pro- 
visions of  the  act  of  December  21,  1898,  I  24, 
making  it  a  misdemeanor  to  pay  any  seaman 
wages  in  advance,  and  declaring  that  such 
payment  shall  not  absolve  the  vessel  or  its 
master  or  owner  from  full  payment  of  wages 
actually  earned. 

S.  The  restriction  on  contracts  of  seamen  en- 
gaged In  interstate  or  foreign  commerce, 
wtilch  is  made  by  the  provisions  of  the  act  of 
December  21,  1898,  I  24,  making  It  a  misde- 
meanor to  pay  any  seamen  wages  in  advance, 
and  declaring  that  such  payment  shall  not  ab- 
solve the  vessel  or  its  master  or  owner  from 
full  payment  of  wages  actually  earned.  Is  a 
valid  exercise  of  the  power  of  Cimgiess  to  reg- 
ulate commerce. 

4.  Congress  was  not  without  power  to  pro- 
vide by  the  act  of  December  21,  1898,  I  24, 
that  the  provisions  of  that  section,  making  it 
a  misdemeanor  to  pay  any  seaman  wages  In 
advance,  and  declaring  that  such  payment 
shall  not  absolve  the  vessel  of  its  master  or 
owner  from  fall  payment  of  wages  actually 
earned,  should  extend  to  seamen  shipping  in 
an  American  port  on  a  foreign  vessel  en- 
gaged in  Interstate  commerce. 

[No.  278.] 

Argued  May  1, 1908.    Decided  June  1, 1903. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  presenting  the  question  wheth- 
er the  provisions  of  the  statute  prohibiting 
advance  payment  of  wages  to  seamen  were 
applicable  to  seamen  shipping  in  a  port  of 
the  United  States  on  a  foreign  vessel,  and 


whether,  if  so  applicable,  the  statute  waa 
valid.    Ansicered  in  the  affirmative. 

StatcLaout  by  Mr.  Justice  Brewer  t  J; 

On  December  21,  1898  (30  Stat,  at  L.  765,* 
763,  chap.  28,  U.  S.  Comp.  Stat.  1901,  pp. 
3071^  3080},  Congress  passed  an  act  entitled 
''An  Act  to  Amend  the  Laws  Relating  to 
American  Seamen,  for  the  Protection  of 
Such  Seamen,  and  to  Promote  Commerce." 
The  material  portion  thereof  is  found  in  ft 
24,  which  amends  8  10  of  chapter  121  of 
the  Laws  of  1884^  so  as  to  read : 

"Sec.  10.  (a)  That  it  shall  be,  and  is 
hereby,  made  unlawful  in  any  case  to  pay 
any  seaman  wages  in  advance  of  the  time 
when  he  has  actually  earned  the  same,  or 
to  pay  such  advance  wages  to  any  other  per- 
son. Any  person  paying  such  advance  wages 
shall  be  deemed  ^Ity  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  punished  by 
a  fine  not  less  than  four  times  the  amount 
of  the  waees  so  advanced,  and  may  also  be 
imprisoned  for  a  period  not  exceeding  six 
months,  at  the  discretion  of  the  court.  The 
payment  of  such  advance  wages  shall  in  no 
case,  excepting  as  herein  provided,  absolve 
the  vessel  or  the  master  or  owner  thereof 
from  full  payment  of  wages  after  the  same 
shall  have  been  actually  earned,  and  shall 
be  no  defense  to  a  libel,  suit,  or  action  forn 
the  recovery  of  such  wages.  If  any  person  Jj 
shall  demand  or  receive,  either  directly*  or  • 
indirectljr,  from  any  seaman  or  other  per* 
son  seeking  employment  as  seaman,  or  from 
any  person  on  his  behalf,  any  remuneration 
whatever  for  providing  him  with  employ- 
ment, he  shall,  for  every  such  offense,  be 
liable  to  a  penalty  of  not  more  than  one 
hundred  dollars." 

"(/)  That  this  section  shall  apply  as  well 
to  foreign  vessels  as  to  vessels  of  the  United 
States;  and  any  master,  owner,  consignee, 
or  a^ent  of  any  foreign  vessel  who  has  vio- 
lated its  provisions  shall  be  liable  to  the 
same  penalty  that  the  master,  owner,  or 
agent  of  a  vessel  of  the  United  States  would 
be  for  a  similar  violation;  provided  that 
treaties  in  force  between  the  United  States 
and  foreign  nations  do  not  conflict." 

The  appellants  were  seamen  on  board  the 
British  bark  Eudora,  and  filed  this  libel 
for  wages  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Pennsyl- 
vania. By  an  agreed  statement  of  facts  it 
appears  that  on  January  22,  1900,  th^y 
shipped  on  board  such  bark  to  serve  as  sea- 
men for  and  during  a  voyage  from  Portland, 
Maine,  to  Rio  and  other  points,  not  to  ex* 
ceed  twelve  months,  the  final  port  of  dis- 
charge to  be  in  the  United  States  or  Can- 
ada, with  pay  at  the  rate  of  one  shilling  for 
forty-five  aays  and  twenty  dollars  per  month 
thereafter.  At  the  time  of  shipment  twenty 
dollars  was  ^aid  on  account  of  each  of  them, 
and  with  their  consent,  to  the  shipping  agent 
through  whom  they  were  employed.  On  the 
completion  of  the  voyage,  they,  having  per- 
formed their  duties  as  seamen,  demanded 
wages  for  the  full  term  of  service,  ignoring 
the  payment  made,  at  their  instance,  to  the 
shipping  agent.    The  advanced  payment  and 
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ooutraet  of  sbipment  were  not  contrary  to, 
or  prohibited  hj,  the  ]awb  of  Great  Britain. 
It  was  contended,  however,  that  they  were 
prohibited  by  the  act  of  Congress,  above 
quoted,  and  tliat  such  act  waa  applicable. 
The  district  court  entered  a  decree  dismiss- 
ing the  libel.  110  Fed.  430.  On  appeal  to 
the  circuit  court  of  appeals  for  the  third 
circuit,  that  court  certified  the  following 
questions  to  this  court: 

'^  First.  Is  the  act  of  Congress  of  Decem- 
ber 21,  1898,  properly  applicable  to  the  con- 
si  tract  in  tills  case? 

H  '*  Second.  Under  the  agreed  statement  of 
•  facts  above  set* forth,  upon  a  libel  filed  by 
said  seamen,  after  the  completion  of  the 
voyage,  against  the  British  vessel,  to  re- 
cover wages  which  were  not  due  to  them 
under  the  terms  of  their  contract  or  under 
the  law  of  Great  Britain,  were  the  libellants 
entitled  to  a  decree  against  the  vessel  7" 

Mr,  Joseph  Hill  Brintoa  for  appel- 
lants. 

Aaaisiant  Attorney  Qeneral  Beok  for  the 
United  States. 

Messrs,  Horaoe  L.  Ol&eyney  and  John 
F.  Lewis  for  appellee. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Applying  the  ordinary  rules  of  construc- 
tion, it  does  not  seem  to  us  doubtful  that 
the  act  of  Congress,  if  within  its  power, 
is  applicable  in  this  case.  The  act  makes 
it  unlawful  to  pay  any  seaman  wages  in  ad- 
vance, makes  such  payment  a  misdemeanor, 
and  in  terms  provides  that  such  payment 
shall  not  absolve  the  vessel  or  its  master 
or  owner  for  full  payment  of  wages  after 
the  same  shall  have  been  actually  earned. 
And  fui*ther,  it  declares  that  the  section 
making  these  provisions  shall  apply  as  well 
to  foreign  vessels  as  to  vessels  of  the  United 
States,  provided  that  treaties  in  force  be- 
tween the  United  States  and  foreign  nations 
do  not  conflict.  It  is  true  that  the  title  of 
the  act  of  1898  is  "An  Act  to  Amend  the 
Laws  Relating  to  American  Seamen,"  but 
it  has  been  held  that  the  title  is  no  part  of 
a  statute,  and  cannot  be  used  to  set  at 
naught  its  obvious  meaning.  The  extent  to 
which  it  can  be  used  is  thus  stated  by  Chief 
Justice  Marshall  in  United  States  v.  Fisher, 
2  Cranch,  358,  386,  2  L.  ed.  304,  313: 

**  Neither  party  contends  that  the  title  of 
an  act  can  control  plain  words  in  the  body 
of   the   statute;    and   neither   denies  that, 
M  taken  with  other  parts,  it  may  assist  in  re- 
^  moving  ambiguities.     Where  the  intent  is 
•  plain,    nothing    is    left    to  ^  construction. 
Where  the  mind  labors  to  discover  the  de- 
sign of  the  legislature,  it  seizes  everything 
from  which  aid  can  be  derived ;  and,  in  such 
ease,  the  title  claims  a  degree  of  notice  and 
will  have  its  due  share  of  consideration." 

See  also  Yazoo  d  M,  Valley  R.  Co.  v. 
Thomas,  132  U.  S.  174,  188,  33  L.  ed.  302, 
807,  10  Sup.  Ct.  Rep.  68;  United  States  v. 
Oregon  d  C.  R.  Co,  164  U.  S.  526,  541,  41  L. 
•d.  541,  545,  17  Sup.  Ct.  Rep.  165;  Price  v. 
Forrest,  173  U.  S.  410,  427,  43  L.  ed.  749, 


765,  19  Sup.  Ct  Rep.  434;  Endlich,  Inter- 
pretation ox  Statutes,  ff  68,  59.  When,  sm 
here,  the  statute  declares,  in  plain  words, 
its  intent  in  reference  to  a  prepayment  of 
seamen'^s  wages,  and  follows  tnstt  declara- 
tion with  a  further  statement  that  the  rule 
thus  announced  shall  apply  to  foreign  ves- 
sels as  well  as  to  vessels  of  the  United 
States,  it  would  do  violence  to  language  to 
say  that  it  was  not  applicable  to  a  foreiga 
vessel. 

But  the  main  contention  is  that  the  stat* 
ute  is  beyond  the  power  of  Congress  ta 
enact,  especially  as  applicable  to  foreign 
vessels.  It  is  urged  that  it  invades  the  lib- 
erty of  contract  which  is  guaranteed  by  the 
14th  Amendment  to  the  Federal  Constitu- 
tion, and  reference  is  made  to  AUgeyer  v. 
Louisiana,  165  U.  S.  578,  589,  41  L.  ed.  832, 
835,  17  Sup.  Ct  Rep.  427,  431,  in  which  we  - 
said: 

**  The  liberty  mentioned  in  that  amend- 
ment  means  not  only  the  right  of  the  citi- 
zen  to  be  free  from  the  mere  physical  re^ 
btraint  of  his  person,  as  by  incarceration^ 
but  the  tei*m  is  deemed  to  embrace  the  right 
of  the  citizen  to  be  free  in  the  enjoyment  of 
all  his  faculties;  to  be  free  to  use  them  in 
all  lawful  ways;  to  live  and  work  where  ho 
will;  to  earn  his  livelihood  by  any  lawful 
calling;  to  pursue  any  livelihood  or  avoea* 
tion,  and  for  that  purpose,  to  enter  inta 
all  contracts  which  may  be  proper,  neces- 
sary, and  essential  to  his  carrying  out  to  a. 
successful  conclusiou  the  purposes  above- 
mentioned." 

Further,  that  even  if  the  contract  be  on^^ 
subject  to  restraint  under  the  police  power, 
that  power  is  vested  in  the  states,  and  not 
in  the  general  government,  and  any  re- 
straint, if  exercised  at  all,  can  only  be  ex- 
ercised by  the  state  in  which  the  contract 
is  entered  into;  that  the  only  jurisdiction 
possessed  by  Congress  in  respect  to  such 
matters  is  by  virtue  of  its  power  to  regu- 
late commerce,  interstate  and  foreign;  that 
the  regiilation  of  commerce  does  not  carry  «• 
with  it  the  power  of  controlling  contractsjj: 
*lof  employment  by  those  engageid  in  such* 
service,  any  more  than  it  includes  the  ^wer 
to  regulate  contracts  for  service  on  inter- 
state railroads,  or  for  the  manufacture  of 
goods  which  may  be  intended  for  interstate 
or  foreign  commerce;  and,  finally,  that  the 
validity  of  a  contract  is  to  be  determined 
by  the  law  of  the  place  of  performance,  and 
not  by  that  of  the  place  of  the  contract; 
that  the  contract  in  this  case  was  one  en- 
tered into  in  the  United  States,  to  be  per- 
formed on  board  a  British  vessel,  which  is 
undoubtedly  British  territory,  and  therefore 
its  validity  is  to  be  determined  by  British 
law,  and  that,  as  conceded  in  the  question, 
sustains  its  validity. 

We  are  unable  to  yield  our  assent  to  this 
contention.  That  there  is,  generally  speak- 
ing, a  liberty  of  contract  which  is  protect<*d 
by  the  14th  Amendment,  may  be  conceded; 
yet  such  liberty  does  not  extend  to  all  con- 
tracts. As  said  in  Frishie  v.  United  States, 
157  U.  S.  160,  105,  39  L.  ed.  657,  659,  16. 
Sup.  Ct  Rep.  586,  588; 
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''While  it  may  be  conceded  that,  gener- 
ally speaking,  among  the  inalienable  rights 
of  the  citizen  is  that  of  the  liberty  of  con- 
tract, yet  such  liberty  is  not  absolute  and 
universal.  It  is  within  the  undoubted  power 
of  government  to  restrain  some  individuals 
from  all  contracts,  as  well  as  all  individuals 
from  some  contracts.  It  may  deny  to  all 
the  right  to  contract  for  the  purchase  or 
sale  of  lottery  tickets ;  to  the  minor  the  right 
to  assume  any  obligations^  except  for  the 
necessaries  of  existence ;  to  the  common  car- 
rier the  power  to  make  any  contract  releas- 
ing himself  from  negligence,  and,  indeed, 
may  restrain  all  engaged  in  any  employment 
from  any  contract  in  the  course  of  that  em- 
ployment which  is  against  public  policy. 
The  possession  of  this  power  by  government 
in  no  manner  conflicts  with  the  proposition 
that,  generally  speaking,  every  citizen  has 
a  riffht  freely  to  contract  for  the  price  of 
hia  labor,  services,  or  property." 

And  that  the  contract  of  a  sailor  for  his 

services  is  subject  to  some  restrictions  was 

settled  in  Roheriaon  v.  Baldwin,  165  U.  S. 

275,  41  L.  ed.  715,  17  Sup.  Ct  Rep.  326,  in 

which  {{  4598  and  4599,  Rev.  Stat.   (U.  S. 

Comp.  Stat.   1001,  pp.   3115,  3116),  in  so 

far  as  they  require  seamen  to  carry  out  the 

contracts  contained  in   their   shipping  ar- 

^  tides,  were  held  not  to  be  in  conflict  with 

fe*  the  13th  Amendment,  and  in  which  a  depri- 

•  vation  of  personal*]iberty  not  warranted  in 

respect  to  other  employees  was  sustained  as 

to  sailors.    We  quote  the  following  from  the 

opinion  (p.  282,  L.  ed.  p.  718,  Sup.  Ct.  Rep. 

p.  329) : 

"From  the  earliest  historical  period,  the 
contract  of  the  sailor  has  been  treated  as  an 
exceptional  one,  and  involving,  to  a  certain 
extent,  the  surrender  of  his  personal  liberty 
during  the  life  of  the  contract.  Indeed,  the 
business  of  navigation  could  scarcely  be  car- 
ried on  without  some  guaranty,  beyond  the 
ordinary  civil  remedies  upon  contract,  that 
the  sailor  will  not  desert  the  ship  at  a  crit- 
ical moment,  or  leave  her  at  some  place 
where  seamen  are  impossible  to  be  ob- 
tained— as  Molloy  forcioly  expresses  It — ^"to 
rot  in  her  neglected  brine.'  Such  desertion 
mi^ht  involve  a  long  delay  of  the  Tessel 
while  the  master  is  seeking  another  crew, 
An  abandonment  of  the  voyage,  and,  in  some 
eases,  the  safety  of  the  ship  itself.  Hence, 
the  laws  of  nearly  all  maritime  nations  have 
made  provision  for  securing  the  personal  at- 
tendance of  the  crew  on  board,  and  for  their 
criminal  punishment  for  desertion  or  ab- 
sence without  leave  during  the  life  of  the 
shipping  articles." 

If  the  necessities  of  the  public  justify  the 
enforcement  of  a  sailor's  contract  by  excep- 
tional means,  justice  rec^uires  tnat  the 
rights  of  the  sailor  be  in  like  manner  pro- 
tected. The  story  of  the  wrongs  done  to 
sailors  in  the  larger  ports,  not  merely  of 
this  nation,  but  of  the  world,  is  an  oft-told 
tale,  and  many  have  been  the  efforts  to  pro- 
tect them  against  such  wrongs.  One  of  the 
most  common  means  of  doing  these  wrongs 
is  the  advancement  of  wages.  Bad  men  lure 
them  into  haunts  of  vice,  advance  a  little 


money  to  continue  their  dissipation,  and, 
having  thus  acauired  a  partial  control,  and 
by  liquor  dullea  their  faculties,  place  them 
on  board  the  vessel  just  ready  to  sail  and 
most  ready  to  return  the  advances.  When 
once  on  shipboard,  and  the  ship  at  sea,  the 
sailor  is  powerless  and  no  relief  is  availing. 
It  was  in  order  to  stop  this  evil,  to  protect 
the  sailor,  and  not  to  restrict  him  of  his 
liberty,  that  this  statute  was  passed.  And, 
while  in  some  cases  it  may  operate  harshly, 
no  one  can  doubt  that  the  best  interests  of 
seamen  as  a  class  are  preserved  by  such  leg- 
islation. 9 

Neither  do  we  think  there  is  in  it  any  tree-  ^ 
pass  00  the  righta^of  the  states.  No  q  jest  ion  • 
is  before  us  as  to  the  applicability  of  the 
statute  to  contracts  of  sailors  for  services 
wholly  within  the  state.  We  need  not  de- 
termine whether  one  who  contracts  to  serve 
on  a  steamboat  between  New  York  and  Al- 
bany, or  between  any  two  places  within  the 
limits  of  a  state,  can  avail  himself  of  the 
privileges  of  this  legislation,  for  the  services 
contracted  for  in  this  case  were  to  be  per- 
formed beyond  the  limits  of  any  single  state, 
and  in  an  ocean  voyage.  Contracts  with 
sailors  for  their  services  are,  as  we  have 
seen,  exceptional  in  their  character,  and  may 
be  subjected  to  special  restrictions  for  the 
purpose  of  securing  the  full  and  safe  carry- 
ing on  of  commerce  on  the  water.  Being  so 
subject,  whenever  the  contract  is  for  em- 
ployment in  commerce,  not  whollT  within 
the  state,  legislation  enforcing  such  restric- 
tions comes  within  the  domain  of  Congress, 
which  is  charged  with  the  duty  of  protect- 
ing foreign  and  interstate  commerce. 

Finally,  while  it  has  often  been  stated  that 
the  law  of  the  place  of  performance  deter- 
mines the  validity  of  a  contract  {London 
Aaaur.  Co,  v.  OompanlUa  de  Moagena  do  Bar* 
retro,  167  U.  8.  149,  160,  42  L.  ed.  113,  120, 
17  Sup.  Ct.  Rep.  785),  yet  that  doctrine 
does  not  control  this  case.  It  may  be  re- 
marked, in  passing,  that  it  does  not  appear 
that  the  contract  of  shipment  or  the  ad- 
vance payment  were  made  on  board  the  ves- 
sel. On  the  contrary,  the  stipulated  fact 
is  that  the  ''seamen  were  engaged  in  the 
presence  of  the  British  rice  consul  at  the 
port  of  New  York."  The  wrongful  acts 
were,  therefore,  done  on  the  territory  and 
within  the  jurisdiction  of  the  United  States. 
It  is  undoubtedly  true  that,  for  some  pur- 
poses, a  foreign  ship  is  to  be  treated  as  for- 
eign territory.  As  said  by  Mr.  Justice 
Biackbum,  in  Queen  ▼.  Afulerson,  L.  R.  1  C 
C.  161,  "A  ship  which  bears  a  nation's  flag 
is  to  be  treated  as  a  part  of  the  territory  <» 
that  nation.  A  ship  is  a  kind  of  floating 
island."  Yet  when  a  foreign  merchant  Tea- 
sel comes  into  our  ports,  like  a  foreign  citi- 
zen coming  into  our  territoiy,  it  subjects  it- 
self to  the  jurisdiction  of  this  country.  In 
The  Eachanoe  ▼.  BPFaddon,  7  Cranch,  116, 
136,  146,  3  L.  ed.  287,  293,  297,  this  court 
held  that  a  public  armed  vessel  in  the  servios 
of  a  sovereign  at  peace  with  the  United  States 
is  not  within  the  ordinary  jurisdiction  of^ 
our  tribunals  while  within  a  port  of  thsk- 
Unlted*6tates.    In  the  opinion,  by  Chief  Jus- » 
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tke  Marshall,  it  was  said  that  **  the  jum- 
diction  of  the  nation  within  ita  own  terri- 
tory is  necessarily  exclusive  and  absolute. 
It  is  susceptible  of  no  limitation  not  im- 
posed by  itself.  Any  restriction  upon  it  de- 
rivinff  validity  from  an  external  source 
would  imply  a  diminution  of  its  sovereignty 
to  the  e^nt  of  the  restriction,  and  an  in- 
vestment of  that  sovereignty  to  the  same  ex- 
tent in  that  power  which  could  impose  such 
restriction.  All  exceptions,  therefore,  to  the 
full  and  complete  power  of  a  nation  within 
its  own  territories  must  be  trac3d  up  to  the 
consent  of  the  nation  itself.  They  can  flow 
from  no  other  legitimate  source.  This  con- 
sent may  be  either  express  or  implied.  In 
the  latter  case,  it  is  less  determinate,  ex- 
posed more  to  the  uncertainties  of  construc- 
tion; but,  if  understood,  not  less  obliga- 
tory." And,  again,  after  holding  it  "  to  be 
a  principle  of  public  law  that  national  ships 
of  war,  entering  the  port  of  a  friendly 
power,  open  for  their  reception,  are  to  he 
considered  as  exempted,  by  the  consent  of 
that  power,  from  its  jurisdiction,"  be  added : 
•*  Without  doubt,  the  soverei^  of  the  place 
is  capable  of  destroying  this  implication. 
He  may  claim  and  exercise  jurisdiction, 
either  by  employing  force,  or  by  subiecting 
such  vessels  to  the  ordinary  tribunals." 

Again,  in  Wildenhu9^8  Case,  120  U.  S.  1, 
9uh  nom,  JfoZt  y.  Hudson  County  Common 
Jail  Keeper,  30  L.  ed.  565,  7  Sup.  Ct.  Rep. 
385,  in  which  the  jurisdiction  of  a  state 
court  over  one  charged  with  murder,  com- 
mitted on  board  a  foreign  merchant  vessel 
in  a  harbor  of  the  state,  was  sustained,  it 
was  said  by  Mr.  Chief  Justice  Waite  (pp. 
11,  12,  L.  ed.  p.  667,  Sup.  Ct.  Rep.  p.  387) : 

"  It  is  part  of  the  law  of  civilized  nations 
that  when  a  merchant  vessel  of  one  country 
enters  the  ports  of  another  for  the  purposes 
of  trade,  it  subjects  itself  to  the  law  of  the 
place  to  which  it  goes,  unless,  by  treaty  or 
otherwise,  the  two  countries  have  come  to 
some  different  understanding  or  agreement. 
.  .  .  From  experience,  however,  it  was 
found  long  ago  that  it  would  be  beneficial  to 
commerce  if  the  local  government  would  ab- 
stain from  interfering  with  the  internal  dis- 
cipline of  the  ship,  and  the  general  regula- 
tion of  the  rights  and  duties  of  the  officers 
OQ  and  crew  towards  the  vessel  or  among  them- 
^  selves.  And  so,  by  comity,  it  came  to  be 
•  generally  understood  among  civilized  *na- 
tions  that  all  matters  of  discipline  and  all 
things  done  on  board  which  affected  only 
the  vessel  or  those  belonging  to  her,  and  did 
not  involve  the  peace  or  dignity  of  the  coun- 
try,  or  the  tranquillity  of  the  port,  should 
be  left  by  the  local  government  to  be  dealt 
with  by  the  authorities  of  the  nation  to 
which  the  vessel  belonged,  as  the  laws  of 
that  nation  or  the  interests  of  its  commerce 
should  require.  But  if  crimes  are  committed 
on  board  of  a  character  to  disturb  the  peace 
and  tranquillity  of  the  country  to  which  the 
vessel  has  been  brought,  the  offenders  have 
never,  by  comity  or  usage,  been  entitled  to 
any  exemption  from  the  operation  of  the 
local  laws  for  their  punishment,  if  the  local 
tribunals  see  fit  to  assert  their  authority." 


It  follows  from  these  decisions  that  it  is 
within  the  power  of  Congress  to  prescribe 
the  penal  provisions  of  §  10,  and  no  one 
within  the  iurisdiction  of  the  United  States 
can  escape  liability  for  a  violation  of  those 
provisions  on  the  plea  that  he  is  a  foreign 
citizen  or  an  officer  of  a  forei^  merchant 
vessel.  It  also  follows  that  it  is  a  duty  of 
the  courts  of  the  United  States  to  give  full 
force  and  effect  to  such  provisions.  It  is 
not  pretended  that  this  government  can  con- 
trol the  action  of  foreign  tribunals.  In  any 
case  presented  to  them,  they  will  be  guided 
by  their  own  views  of  the  law  and  its  scope 
and  effect;  but  the  courts  of  the  United 
States  are  bound  to  accept  this  legislation, 
and  enforce  it  whenever  its  provisions  are 
violated.  The  implied  consent  of  this  gov- 
ernment to  leave  jurisdiction  over  the  inter- 
nal affairs  of  forei^  merchant  vessels  in  our 
harbors  to  the  nations  to  which  those  vessels 
belong  may  be  withdrawn.  Indeed,  the  im- 
plied consent  to  permit  them  to  enter  our 
harbors  may  be  withdrawn,  and  if  this  im- 
plied consent  may  be  wholly  withdrawn,  it 
may  be  ertended  upon  such  terms  and  con- 
ditions as  the  government  sees  fit  to  impose. 
And  this  legislation,  as  plainly  as  words  can 
make  it,  imposes  these  conditions  upon  the 
shipment  of  sailors  in  our  harbors,  and  de- 
clares that  they  are  applicable  to  foreign, 
as  well  as  to  domestic,  vessels.  Congress 
has  thus  prescribed  conditions  which  aUend 
the  entrance  of  foreign  vessels  into  our 
ports,  and  those  conditions  the  courts  are 
not  at  liberty  to  dispense  with.  The  inter-  ^ 
ests  of  our  own  shipping  require  this.  Itjj 
is  well  said  by«eounsel  for  the  government* 
in  the  brief  which  he  was  given  leave  to 
file: 

"Moreover,  as  90  per  cent  of  all  com- 
merce in  our  ports  is  conducted  in  foreign 
vessels,  it  must  be  obvious  that  their  exemp- 
tion from  these  shipping  laws  will  go  far 
to  embarrass  domestic  vessels  in  obtaining 
their  quota  of  seamen.  To  the  average  sailor 
it  is  a  consideration  while  in  port  to  have 
his  wages  in  part  prepaid;  and  if,  in  a  large 
port  like  New  York,  00  per  cent  of  the  ves- 
sels are  permitted  to  prepay  such  seamen 
as  ship  upon  them,  and  the  other  10  per 
oent»  being  American  vessels,  cannot  thus 
prepay,  it  will  be  exceedingly  difficult  for 
American  vessels  to  obtain  crews.  This 
practical  consideration,  presumably,  ap- 
pealed to  Congress  and  fully  justified  the 
provision  herein  contained." 

We  are  of  the  opinion  that  it  is  within 
the  power  of  Congress  to  protect  all  sailors 
shipping  in  our  ports  on  vessels  engaged  in 
foreign  or  interstate  oommeroe,  whetiierthey 
belong  to  citizens  of  this  country  or  of  a 
foreign  nation;  and  that  our  courts  are 
bound  to  enforce  those  provisions  in  respect 
to  foreign,  equally  with  domestic,  vessels. 

The  questions,  therefore,  certified  by  the 
Court  of  Appeals,  will  each  he  answered  in 
the  affirmative. 

Mr.   Justice  Harlma  concurred   in  am 

judgment. 
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ANTON  JOHANSON,  Plff.  in  Err., 

V, 

STATE  OF  WASHINGTON. 

FuhUc  landa — 9ele<ftion8  in  Ueu  of  school  Mo- 
tions— effect  of  approval  by  Becreiary  of 

Interior. 

1.  The  approval  by  the  Secretary  of  the  In> 
terior  of  a  aelectlon  of  public  land  in  lien  of 
achool  sections,  made  by  one  claiming  to  be 
the  agent  of  a  territory,  la,  if  nothing  more, 
a  withdrawal  from  private  entiT  of  the  se- 
lected land,  which  continues  until  the  ap* 
proval  of  the  selection  la  set  aside. 

2.  Tbe  provisions  for  aelectlon  of  pnbllc  land 
In  lien  of  school  sections,  which  are  made  by 
the  act  of  February  26,  1859  (11  But  at  L. 
885,  chap.  68,  U.  S.  Comp.  Stat.  1901,  p. 
1381),  are.  as  to  cases  not  provided  for  by  the 
special  provisions  of  the  act  of  March  2,  1853 
(10  Stat,  at  L.  179,  chap.  90,  I  20,  Rev.  Stat. 
i  1947),  for  such  selection  by  the  territory 
of  Washington,  as  applicable  to  that  territory 
aa  to  any  other  territory. 

5.  The  Secretary  of  the  Treasury  was  not  des- 
ignated as  the  oflicer  to  make  selections  of 
public  lands  in  lieu  of  school  sections  by  the 
provision  of  the  act  of  February  26,  1859, 
requiring  such  selections  to  be  made  "In  ac- 
cordance with  the  principles  of  adjustment 
and  the  provisions"  of  the  act  of  Congress  of 
May  20.  1826  (4  Stat,  at  L.  170,  chap.  88), 
which  act  provided  for  selection  by  that  of* 
fleer ;  but  such  provision  must,  in  view  of  the 
creation  of  the  Interior  Department  by  the 
act  of  March  3,  1849  (9  Stat,  at  L.  895,  chap. 
108),  and  the  transfer,  to  the  Secretary  there- 
of, of  the  supervising  powers  of  the  Secretary 
of  the  Treasury  in  respect  to  public  lands,  be 
construed  simply  as  describing  the  general 
mode  of  procedure. 

4.  The  approval,  by  the  Secretary  of  the  In- 
terior, of  a  selection  of  public  lands  in  lieu  of 
school  sections,  by  a  person  authorized  to 
represent  the  territory  of  Washington,  being 
that  of  the  officer  charged  with  the  super- 
vision of  the  landed  Interests  of  the  United 
States,  should,  unless  some  direction  of  Con- 
gress manifestly  has  been  violated,  be  held  to 
be  conclusive  on  the  transfer  of  title. 

6.  Past,  as  well  as  future,  approval  by  the 
Secretary  of  the  Interior  of  selections  of  pub- 
lic land  in  lieu  of  school  sections,  was  covered 
by  the  provision  of  the  act  of  December  18, 
1902  (32  Stat,  at  L.  756.  chap.  5),  confirm- 
ing title  of  the  state  of  Washington  to  lands 
so  selected,  "when  the  same  shall  have  been 
approved  by  the  Secretary  of  the  Interior.*' 

[No.  282.] 

Argued  May  1,  190S,    Decided  June  1, 

190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Ck)urt  of  King  County  in  favor  of 
plaintiff  in  an  action  of  ejectment.  Affirmed. 
See  same  case  below,  20  Wash.  668,  67 
Pac.  401. 


JOHANSON  T.  WASHINGTON. 
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H      Statement  by  Mr.  Justice  Brewer t 
•    •This  was  an  action  of  ejectment  brought 
in  the  superior  court  of  King  county,  Wash- 
ington.   The   case  was   tried   by  the   court 
without    a    jury.    An  agreed  statement  of 


facts  was  submitted,  upon  which  the  court 
found  the  following  facts  and  conclusions  of 
law: 

"1.  That  the  north  half  of  the  southwest 
quarter  and  the  northwest  quarter  of  thd 
southeast  quarter  of  section  3,  township  26 
north,  range  4  east,  is  of  the  value  of 
$20,000,  and  was  selected  by  Phillip  H.  Lew- 
is, as  agent  for  King  county,  Washington 
territoiy,  by  filing  a  list  of  this  and  other 
lands,  designated  as  list  No.  2  of  indemnity 
school  selection,  at  the  land  office  at  Olym- 

Sia,  Washington  territory.  May  24,  1870,  im- 
er  an  act  of  Congress  approved  March  2, 
1853,  and  an  act  of  Congress  approved  Feb- 
ruary 26,  1850,  which  said  selection  was  ap- 
proved by  Secretaiy  0.  Delano,  Januaiy  27, 
1872. 

"2.  March  13,  1893,  Anton  Johanson  made 
application  to  enter  the  land  aforesaid  under 
the  homestead  laws,  and  at  that  time  made  a 
settlement  thereon;  he  has  ever  since  lived 
on  said  land ;  his  application  was  rejected  by 
the  local  land  office,  and  subsequently    ap- 
pealed to  the  Commissioner  of  the  General  h 
Land  Office,  and  finally  to  the  Secretary  ot^ 
the  Interior,  who^*on  December  18,  1896,  de-» 
cided  adversely  to  Anton  Johanson. 

"From  the  foregoing  facta  the  court  finds 
as  conclusions  of  law: 

"1.  That  the  plaintiff  was,  on  the  13th  day 
of  March,  1893,  seised  in  fee  and  possessed 
and  entitled  to  the  possession  to  said  north 
half  of  the  southwest  quarter  and  the  north- 
west quarter  of  the  southeast  quarter,  sec- 
tion 3,  township  25  north,  range  4  east. 

"2.  That  on  the  said  13th  day  of  March, 
1893,  defendant  unlawfully  entered  said 
premises  and  ejected  the  plaintiff  therefrom, 
and  unlawfully  retains  possession  thereof.** 

The  judgment  of  the  superior  court  hav- 
ing been  affirmed  by  the  supreme  court  of 
the  state  (26  Wash.  668,  67  Pac.  401),  the 
case  was  brought  here  on  error. 

Messre,  C.  W.  Ccrlias,  O.  (7.  McGilvra, 
Henry  W.  Lung,  and  John  F,  Main  for  plain- 
tiff in  error. 

Mr.  W.  B.  Strattoa  for  defendant  in  er- 


Ikir.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Under  the  statutes  of  Washington,  an  ac- 
tion in  form  similar  to  the  old  action  of 
ejectment  may  be  maintained  in  favor  of  one 
who  has  a  superior  title,  whether  legal  or 
equitable.  Ballinger's Anno.  Codes  &  Statutes, 
§§  5500,  5508.  No  patent  is  shown  to  have 
been  issued  by  the  general  government,  and 
the  question,  therefore,  is  whether  the  state 
obtained  nn  equitable  title  by  virtue  of  the 
selection  and  approval  disclosed  in  the  find- 
ings of  fact. 

The  first  contention  of  plaintiff  in  error  is 
that  no   authority  is  shown  for   Phillip  H. 
Lewis  to  act  aa  agent  for  King  county  or  the 
territory  of  Washington  in  making  the  seleo- 
tion.    We  pass  the  assertion  that,    in    the 
brief  of  counsel  for  plaintiff  in  error  in  theei 
state  court,  the  right  of  Lewis  to  act  for  theS 
county* was  conceded.     It    is    enougfi    that* 
Lewis,  assuming  to  act  as  agent,  made  the 
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aeleeUon,  and  tliat  his  selection  was  approved 
by  the  Secretary  of  the  Interior;  for  the 
Btate,  the  successor  of  the  territory,  by  com- 
mencing this  action,  and  claiming  the  bene- 
fit of  his  act  as  agent,  ratified  and  confirmed 
Ai'hat  he  did  as  agent.  Besides,  whether  he 
had  authority  to  so  act  is  not  a  Federal  ques- 
tion, but  one  whose  decision  by  the  state 
court  is  final. 

Coming  now  to  the  Federal  question,  the 
approval  by  the  Secretary  of  interior  of  a 
selection  made  by  one  claiming  to  be  the 
agent  of  a  territory  or  state  of  land  in  lieu 
of  school  sections  16  and  36  is,  if  nothing 
more,  in  effect  a  withdrawal  from  private 
entry  of  the  selected  land,  and  such  with- 
drawal continues  until  the  approval  of  the 
selection  is  itself  set  aside.  Whether  such 
selection,  so  approved,  shall  afterwards  ripen 
into  a  full  1^1  title  or  not,  is  immaterial 
so  far  as  the  question  of  withdrawal  is  con- 
cerned. In  the  case  at  bar,  at  the  time  of 
the  selection  and  approval,  Uiere  was  no  set- 
tlement, no  private  right,  nothing  to  inter- 
fere between  the  United  States  and  the  ter- 
ritory of  Washinflton,  or  prevent  a  selection 
of  this  tract  in  lieu  of  an  ordinary  school 
section.  When,  therefore,  the  Secretary  of 
the  Interior  approved  the  selection,  it  at 
least  operated  to  withdraw  the  land  from 
private  entrv.  A  claim  in  behalf  of  the  ter- 
ritorv  had  been  presented,  and  that  claim 
had  been  approve  hy  the  proper  officer  of 
the  United  States.  While  the  land  remained 
subiect  to  such  claim  and  approval,  no  in- 
dividual could  come  in  and  question  its  va- 
lidity. Johanson's  attempt  to  make  a  home- 
stead was  wrongful,  and  gave  him  no  rights 
whatever  in  the  land. 

But,  further,  the  title  of  the  state  is  good. 
For  the  material  parts  of  the  statutes  bear- 
ing upon  this  question,  see  note  at  foot  of 
this  page.f 


*  Now  we  remark  that,  from  the  legislatioL* 
of  Congress,  nothing  is  clearer  than  tiiat  thr 
policy  of  the  government  has  been  a  gener 
ous  one  in  respect  to  grants  for  schoM  pur- 
poses.    Cooper  V.  RohertSy  18  How.  173,  16 
L.  ed.  388;  Minnesota  v.  Hitchooek,  186  U.^ 
S.  373,  46  L.  ed.  964,  22  Sup.  Ct  Rep.  660,  £ 
•and  cases  cited  in  the  opinion.    And,  as  was  " 
said  by  Mr.  Justice  Field,  in  Wifuma  d  8U 
P.  R,  Co,  V.  Barney,  113  U.  S.  618,  625,  28 
L.  ed.  1109,  1111,  6  Sup.  a.  Rep.  606,  609, 
acts  making  grants  "are  to  receive  such  a 
construction  as  will  carry  out  the  intent  of 
Congress,  however  difficult  it  might  be  to 
give  full  efiTect  to  the  language  used  if  the 
grants  were  by  instruments  of  private  con- 
veyance.   To  ascertain  that  intent,  we  must 
look  to  the  condition  of  the  countir  when  the 
acts  were  passed,  as  well  as  to  the  purpose 
declared  on  their  face,  and  read  all  parts  of 
them  tocether." 

Tested  by  this  rule,  it  is  obvious  that  Con- 
gress intended  that  Washington  should  re- 
ceive full  sections  16  and  36,  or,  in  ease  of 
a  failure  by  reason  of  prior  settlement  or|» 
from  natural  causes,  the  equivalent  of  suehi-i- 
sections,  and  designated  the  Secretary^of  the* 
Interior  as  the  officer  to  approve  any  selec- 
tions made  by  the  territory.  The  act  of  1869 
is  as  applicable  to  Washington  as  to  any 
other  territory,  notwithstanding  that  there 
was  a  s}>ecial  statute  passed  in  1863  in  re- 
spect to  it.  While  ordinarily  a  special  law 
is  not  repealed  by  a  subsequent  general  stat* 
ute,  unless  the  intent  so  to  do  is  obvious,  yet 
there  is  no  rule  which  prevents  the  lattet 
from  applying  to  cases  not  provided  for  by 
the  former.  It  is  true  the  act  of  1869  refers 
to  the  act  of  1826  in  reference  to  selections, 
and  the  act  of  1826  designated  the  Secre- 
tary of  the  Treasury  as  the  officer  to  select. 
At  that  time  the  Land  Department  was  un- 
der the  supervision  of  the  Secretary  of  the 


fAct  March  2,  1853.  establishing  the  territory 
of  Washlnffton  (10  Stat,  at  L.  179,  chap.  90, 
I  20.  I  1947,  Rev.  Stat.)  : 

"Sections  numbered  sixteen  and  thlrty-siz  In 
each  township  In  said  territory  shall  be,  and  the 
sams  are  hereby,  reserved  for  the  porpose  of 
being  applied  to  common  schools  in  said  terri- 
tory. And  In  all  cases  where  said  sections  six- 
teen and  thlrty-siz,  or  either  or  any  of  them, 
shall  be  occupied  by  actual  settlers  prior  to  sur- 
vey thereof,  the  county  commissioners  of  the 
counties  In  which  said  sections  so  occupied  as 
aforesaid  are  situated,  be,  and  they  are  hereby, 
authorized  to  locate  other  lands,  to  an  equal 
amount  in  sections  or  fractional  sections,  as  the 
case  may  be,  within  their  respective  counties,  in 
lieu  of  said  sections  so  occupied.*' 

Act  of  February  26,  1869  (11  Stat,  at  L.  886, 
chap.  68,  U.  S.  Comp.  Stat.  1901,  p.  1881)  : 

"Be  it  enacted  by  the  Benate  and  Houee  of 
Bepreeentativee  of  the  United  Btatee  of  America 
in  Oonffreea  aeaemhled.  That  where  settlements, 
with  a  view  to  pre-emption,  have  been  made  be- 
fore the  survey  of  the  lands  In  the  fields,  which 
shall  be  found  to  have  been  made  on  sections 
sixteen  or  thlrty-siz,  said  sections  shall  be  sub- 
ject to  the  pre-emption  claim  of  such  settler; 
and  If  they,  or  either  of  tbem,  shall  have  been 
or  shall  be  reserved  or  pledged  for  the  ase  of 
schools  or  colleges  In  the  state  or  territory  in 
which  the  lands  He,  other  lands  of  like  quantity 
are  hereby  appropriated  In  lieu  of  such  as  may 
be  patented  by  pre-emptors ;  and  other  lands  are 


also  hereby  appropriated  to  compensate  defi- 
ciencies for  school  purposes,  where  said  sections 
sizteen  or  thlrty-siz  are  fractional  in  quantity, 
or  where  one  or  both  are  wanting  by  reason  of 
the  township  being  fractional,  or  from  any  nat- 
ural cause  whatever :  Provided,  That  the  lands 
by  this  section  appropriated,  shall  be  selected 
and  appropriated  In  accordance  with  the  prin- 
ciples of  adjustment  and  the  provisions  of  the 
act  of  Congress  of  May  twentieth,  eighteen  hun- 
dred and  twenty-siz,  entitled  'An  Act  to  Appro- 
priate Lands  for  the  Support  of  Schools  in  Cer- 
tain Townships  and  Fractional  Townships  Not 
Before  Provided  For.*  " 

Section  2  of  the  act  of  Congress  approved 
May  20,  1826  (4  Stat,  at  L.  179.  chap.  83)  : 

'*8ec.  2.  And  be  it  farther  enacted.  That  the 
aforesaid  tracts  of  land  shall  be  selected  by  the 
Secretary  of  the  Treasury,  out  of  any  unappro- 
priated public  lands  within  the  land  district 
where  the  township  for  which  any  tract  Is  se- 
lected may  be  situated ;  and  when  so  selected, 
shall  be  held  by  the  same  tenure,  and  upon  the 
same  terms,  for  the  support  of  schools  In  snch 
township,  as  section  number  slzteen  la  or  may 
be  held,  In  the  state  where  snch  township  shall 
tie  situated  ** 

Section  lb  of  the  act  of  February  22, 1889,  for 
the  admission  of  Washington  and  other  terri- 
tories Into  the  Union  (26  Stat,  at  L.  679,  chap^ 
180): 

"That  upon  the  admission  of  each  of  saM 
states  Into  the  Union,  sections  numbered  slztesn 
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Treasury.  But  by  the  act  of  March  3,  1849 
(9  Stat,  at  L.  395,  chap.  108),  the  Interior 
Department  was  ereate<C  and  the  supervising 
powers  of  the  Secretary  of  the  Treasury  in 
respect  to  public  lands  were  transferred  to 
the  Secretary  of  the  Interior.  The  act  of 
1859  is  to  be  taken,  not  as  specially  desig- 
nating the  Secretary  of  the  Treasury  as  the 
officer  to  make  the  selections,  but  simply  as 
describing  the  general  mode  of  procedure  in 
respect  thereto.  This  is  obyious  from  its 
language,  which  is  that  the  selection  and  ap- 
propriation shall  be  "in  accordance  with  the 
principles  of  adjustment  and  the  provisions 
of  the  act  of  Congress,  May  20,  1826." 
Further,  it  must  be  remembered  that  the 

Sneral  supervision  of  the  affairs  of  the  Land 
apartment  is  now  vested  in  the  Secretary 
of  the  Interior,  and  that,  imless  Ck>ngress 
clearly  designates  some  other  officer  to  act 
in  respect  to  such  matters,  it  will  be  assumed 
that  he  is  the  officer  to  represent  the  govern- 
ment. Catliolic  Bishop  v.  Oibhofiy  158  U.  8. 
155,  39  L.  ed.  931,  15  Sup.  Ct.  Rep.  779.  If 
some  one  authorized  to  represent  the  terri- 
toiy  of  Washington  made  a  selection,  and  it 
was  approved  by  the  Secretary  of  the  Inte- 
rior, such  action,  being  tluit  of  the  officer 
eharged  with  the  supervision  of  the  landed 
intemts  of  the  United  States,  should,  unless 
some  direction  of  Congress  has  manifestly 
been  violated,  be  held  to  be  conclusive  upon 
the  transfer  of  title. 

But  still  further,  it  appearing  that  some 

^estion  had  been  mootea  as  to  the  intent 

of  Congress  in  respect  to  these  matters,  the 

veonfirmatorv  statute   of  1902   was  enacted, 

Sand  that  obviously  removes  all  doubt.    It 

*  confirms  the  title  to  selected  lands  •'Vhen 

the  same  shall  have  been  approved  by  the 

Secretary  of   the  Interior."    This  does   not 

refer  alone  to  futura  action  by  the  Secretary, 

but  ratifies  that  which  he  has  already  done. 

He  has  approved  this  selection,  and  the  act 

of  1902  places  the  title  of  the  state  beyond 

eontroversy. 

For  these  reasons  we  think  the  fudgment 
of  the  Supreme  Court  of  Witehinffton  ia 
rights  and  it  ia  affirmed. 
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STATE    OF    TENKESSEB,    Vwanptainantt 

o. 

STATE  OF  VIRGINIA. 

Boundary  &«iiM0t>  Tenneaaee  and  VirgiwUk, 

The  boundary  line  between  the  states  of  Ten- 
nessee and  Virginia  Is  estahllshed  as  described 
and  delineated  In  the  report  of  commission- 
en  appointed  to  retrace  and  remark  such  line, 
with  the  modification  necessitated  bj  the  com- 
pact with  reference  thereto  expressed  In 
Tenn.  act  January  28,  1901,  and  Va.  act  Feb- 
ruary 9,  1901,  and  assented  to  by  Congress 
by  Joint  resolution  of  March  8,  1901  (81 
SUt.  at  L.  1465). 

[No.  6,  OriginaL] 

Submitted  May  18,  1903.    Decided  Jwme  1, 

1903. 


0 


N  MOTION  to  confirm  the  report  of  eom> 
missioners  appointed  te  retrace  and  re* 
mark  the  boundaiy  line  between  the  states 
of  Tennessee  and  Virginia.  Report  eoi^ 
firmed  and  boundary  line  esteblished. 

Mr.  diaries  T.  Gates,  Jr.,  for  com- 
plainant. 

Mr.  William  A.  Aadersoa  lor  defend- 
ant. 

Mr.  Chief  Jnstioe  Fuller  announced  the 
decree  of  the  court: 

This  cause  came  on  to  be  heard  on  May 
18,  1903,  on  the  proceedings  heretofore  haa 
herein,  and  upon  the  report  of  William  0. 
Hodgldns,  James  B.  Baylor,  and  Andrew  H. 
Buchanan,  commissioners  appointed  by  the 
decretal  order  herein  of  April  80,  1900,  to 
ascertain,  retrace,  remark,  and  re-establish 
the  real,  certain,  and  true  boundary  line  be- 
tween the  statM  of  Tennessee  and  Vinriniay 
as  actually  run  and  located  from  Whito 
Top  mountain  to  Cumberland  gap,  under  g 
proceedings  had  between *the  two  states  in* 
1801-1803,  and  as  adjudged  and  decreed 
by  this  court  in  its  decree  of  April  3,  189S» 
in  a  certain  original  case  in  equity,  wherein 
the  state  of  Virginia  was  complainant  and 


and  thirty-six  In  every  township  of  said  pro- 
posed states,  and,  where  such  sections  or  any 
parts  thereof  have  l)een  sold  or  otherwise  dis- 
posed of  by  or  under  the  authority  of  any  act  of 
Congress,  other  lands  equivalent  thereto,  in  le- 
gal subdivisions  of  not  less  than  one  quarter 
section,  and  as  contiguous  as  may  be  to  the  sec- 
tion in  lieu  of  which  the  same  Is  taken,  are 
hereby  granted  to  said  states  for  the  support  of 
common  schools,  snch  Indemnity  lands  to  be  se- 
lected within  said  states  In  snch  manner  as  the 
legislature  may  provide,  with  the  approval  of 
the  Secretary  of  the  Interior.*' 

(82  Stat,  at  L.  756,  chap.  5.  Dec  18,  1902.) 
*'Be  it  enacted  by  the  Senate  and  Heuee  of 
Bepreaentativee  of  the  United  Btatea  of  Amerioa 
in  Oongreaa  aaaemhled.  That  In  all  cases  where 
sections  sixteen  and  thirty-six.  or  either  or  any 
of  them,  or  any  portion  thereof,  have  been  oc- 
cnpied  by  actual  settlers  prior  to  survey  thereof, 
and  the  county  commissioners  of  the  counties  In 
which  said  sections  so  occupied  as  aforesaid  are 
situated,  have,  under  said  act  of  Congress  of 
March  second,  eighteen  hundred  and  fifty-three, 
located  or  selected  other  lands  in  sections  or 
fractional  sections,  as  the  case  may  be,  within 


their  respective  comities,  In  lieu  of  said  section 
so  occupied  as  aforesaid,  the  lands  so  located  or 
selected,  when  the  same  sball  have  been  ap- 
proved by  the  Secretary  of  the  Interior,  shall 
be  deemed  and  taken  to  have  been  granted  to 
said  state  by  said  act  of  February  twenty-second, 
eighteen  hundred  and  eighty-nine,  and  the  title 
of  said  state  thereto  Is  hereby  confirmed. 

"Sec.  2.  That  where  any  lands  appropriated 
by  Congress  to  ssld  territory  to  compensate  de- 
ficiencies for  school  purposes,  where  sections  six- 
teen or  thirty-six  were  fractional  In  qoantity, 
or  where  one  or  both  were  wanting  by  reason 
of  the  township  being  fractional,  or  from  any 
natural  cause  whatever,  or  where  sections  six- 
teen or  thlrty-sIx  were  patented  by  pre-emptors, 
have  been  selected  and  appropriated  as  provided 
in  said  act  of  Congress  of  February  twenty- 
sixth,  eighteen  hundred  and  fifty-nine,  the  land 
so  selected  and  appropriated,  when  the  sams 
shall  have  been  approved  by  the  Secretery  of 
the  Interior,  shall  be  deemed  and  taken  to  have 
been  granted  to  said  stats  of  Waahlngton  by  tbs 
said  act  of  February  twenty-second,  eU^teea 
hundred  and  eighty-nine,  and  the  title  thereto 
confirmed." 
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the  state  of  Tennessee  was  defendant; 
which  report  is  annexed  hereto  and  made 
part  hereof. 

And  it  appearing  to  the  court  that  said 
report  was  filed  in  this  court  on  the  5th 
day  of  January,  1903,  and  that  the  same  is 
unexcepted  to  by  either  party  in  any  re- 
spect; therefore,  upon  the  motion  of  the 
state  of  Tennessee  by  her  attorney  general, 
and  of  the  state  of  Virginia  by  her  attor- 
ney general,  it  is  ordered  that  said  report 
be,  and  the  same  is  hereby,  in  all  things  con- 
firmed. 

It  is  thereupon  ordered,  adjudged,  and  de- 
creed that  the  real,  certain,  and  true  boun- 
dary line  between  the  states  of  Tennessee 
and  Virginia,  as  actually  run  and  located 
under  the  compact  and  proceedings  had  be- 
tween the  two  states  in  1801-1803,  and  as 
adjudged  by  this  court  on  the  3d  day  of 
April,  1893,  In  said  original  cause  in  equity, 
wherein  the  state  of  Virginia  was  complain- 
ant and  the  state  of  Tennessee  was  defend- 
ant as  aforesaid,  was^  at  the  institution  of 
this  suit,  and  now  is,  except  as  hereinafter 
shown,  as  described  and  delineated  in  said 
report  filed  herein  on  January  5,  1903,  as 
aforesaid. 

And  it  further  appearing  to  the  court,  and 
it  being  so  admitt^  by  both  parties,  that 
since  the  institution  of  this  suit  and  the 
decretal  order  of  April  30,  1900,  as  afore- 
said, a  compact  was  entered  into  by  the 
states  of  Tennessee  and  Virginia,  expressed 
in  the  concurrent  laws  of  said  states, 
namely,  the  act  of  the  general  assembly  of 
Tennessee,  approved  January  28,  1901,  en- 
titled "An  Act  to  Cede  to  the  SUte  of  Vir- 
ginia a  Certain  Narrow  Strip  of  Territory 
Belonging  to  the  State  of  Tennessee,  Lying 
Between  the  Northern  Boundary  Line  of 
the  City  of  Bristol,  in  the  County  of  Sulli- 
van, and  the  Southern  Boundary  Line  of  the 
City  of  Bristol,  in  the  County  of  Washing- 
ton, State  of  Virginia,  Being  the  Northern 
Half  of  Main  Street,  of  the  said  Two  Cities," 
and  the  reciprocal  act  of  the  general  assem- 
bly of  Virginia,  approved  February  9,  1901, 
entitled  "An  Act  to  Accept  the  Cession  by 
the  State  of  Tennessee  to  the  State  of  Vir- 
?  ginia,  of  a  Certain  Narrow  Strip  of  Terri- 
tory Claimed  as  Belonging  to*the  State  of 
Tennessee,  and  Described  as  Lying  Between 
the  Northern  Boundary  Line  of  the  City  of 
Bristol,  in  the  County  of  Sullivan,  State  of 
Tennessee,  and  the  Southern  Boundary  Line 
of  the  City  of  Bristol,  in  the  County  of 
Washington,  State  of  Virginia,  Being  the 
Northern  Half  of  the  Main  Street  of  the 
Said  Two  Cities." 

And  it  further  appearing  that  said  com- 
pact received  the  consent  of  the  Congress  of 
the  United  States  by  joint  resolution  ap- 
proved March  3,  1901,  as  follows: 

*' Resolved  hy  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Am- 
erica  in  Congress  cissemhled.  That  a  recent 
compact  or  agreement  having  been  made  by 
and  between  the  states  of  Tennessee  and  Vir- 
ginia, whereby  the  state  of  Tennessee,  by  an 
act    of    its    legislature    approved    January 


twenty-eighth^  nineteen  hundred  and  one^ 
ceded  to  the  state  of  Virginia  certain  terri- 
tory, specifically  described  in  said  act,  and 
being  the  northern  half  of  the  main  street 
between  the  cities  of  Bristol,  Virginia,  and 
Bristol,  Tennessee,  and  the  state  of  Virginia, 
by  act  of  its  general  assembly,  approved 
February  ninth,  nineteen  hundred  and  one, 
having  accented  said  cession  of  the  state  of 
Tennessee,  the  consent  of  Congress  is  hereby 
given  to  said  contract  or  agreement  between 
said  states,  fixing  the  boundary  line  between 
said  states  as  shown  by  said  acts  referred 
to,  and  the  same  is  hereby  ratified."  [31 
Stat,  at  L.  1465.] 

And  said  commissioners,  in  their  said  re- 
port, having  ascertained  and  recommended 
the  straight  line  from  the  end  of  the 
"  diamond-marked "  or  compact  line  of 
1801-1803  to  the  corner  of  the  states  of 
North  Carolina  and  Tennessee  as  the  true 
boundary  line  between  the  states  of  Vir- 
ginia  and  Tennessee  between  those  two 
points,  the  court,  approving  said  recom- 
mendation and  finding  of  said  commission- 
ers, doth  adopt  the  same. 

And  the  court,  being  of  opinion  that  it  ia 
proper  to  recognize  the  line  so  established  by 
said  last-mentioned  compact  of  1901  aa  the 
real,  certain,  and  true  interstate  boundary 
line  within  and  between  said  two  cities,  and 
to  definitely  determine  and  fix  in  this  cause 
what  is  the  real,  true,  and  certain  boundary 
line  between  said  states  throughout  the  en-« 
tire  length  thereof,*  from  the  corner  of  the* 
states  of  North  Carolina  and  Tennessee,  on 
Pond  mountain,  to  the  corner  of  Virginia 
and  Kentucky,  at  Cumberland  gap,  doth 
therefore  adjudge,  order,  and  decree  that  the 
entire  real,  certain,  and  true  boundary  lino 
between  the  states  of  Tennessee  and  Vir- 
ginia is  the  line  described  and  delineated  in 
said  report  filed  herein  on  January  6,  1903, 
modified  as  to  so  much  of  said  line  as  lies 
between  the  two  cities  of  Bristol,  by  the 
aforesaid  compact  of  1901  between  the  two 
states,  and  as  so  described,  delineated,  and 
modified  said  boundary  line  from  the  said 
North  Carolina  corner  to  the  eastern  end  of 
the  compact  line  of  1801-1803,  known  aa  the 
"  diamond-marked "  line,  and  thence  to 
Cumberland  gap,  is  hereby  determined,  fixed, 
and  established. 

It  is  further  ordered,  adjudged,  and  d*" 
creed  that  the  compensation  and  expenses  of 
the  commissioners,  and  the  expenditures  at- 
tendant  upon  the  discharge  of  their  dutie% 
be,  and  they  are  hereby,  allowed  at  the  sev- 
eral sums  set  forth  in  their  report,  as  here- 
inbefore confirmed,  and  that  said  chargea 
and  expenses,  together  with  all  the  costs  of 
this  suit  to  be  taxed,  be  equally  divided  be- 
tween the  parties  hereto. 

It  is  further  ordered  that  the  clerk  of 
this  court  do,  at  the  proper  char3;es  of  the 
parties  to  this  cause,  deliver  fifty  printed 
copies  of  this  decree,  including  said  report^ 
to  the  attorney  general  of  each  of  said 
states. 

The  report  of  the  commissioners,  filed 
January  5,  1903,  is  as  follows: 
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To  ibe  Honorable  the  Chief  Juetioe  and  Ae- 
flodate  Justices  of  the  Supreme  Court  of 
the  United  States: 

Your  commiasioners,  appointed  by  the  de* 
cree  of  this  honorable  court,  dated  April 
30,  1900,  to  asGertain,  retrace,  remark,  and 
re-establish  the  boundary  line  established  be- 
tween the  states  of  Virginia  and  Tennessee, 
bj  the  compact  of  1803,  which  was  actually 
run  and  located  under  proceedings  had  by 
the  two  states  in  1801-1803,  and  was  then 
marked  with  five  chops  in  the  shape  of  a 
diamond,  and  which  ran  from  White  Top 
mountain  to  Cumberland  gap,  respectfully 
g  represent  that  they  have  completed  the  du- 
•  ties  assigned  to  them  by  the  said^decree  of 
April  30,  1900,  that  they  have  retraced  and 
remarked  the  said  boundary  line  aa  origi- 
nally run  and  marked  with  five  chops  in  the 
^ape  of  a  diamond  in  the  year  1802,  and 
that,  for  the  better  securing  of  the  same, 
they  have  placed  upon  the  said  line,  besides 
other  durable  marks,  monuments  of  cut  lime- 
stone, four  and  a  half  feet  long  and  seven 
inches  square  on  top,  with  Vs  cut  on  their 
north  faces  and  T's  on  their  south  faces,  set 
three  and  a  half  feet  in  the  ground,  con- 
Teniently  located  as  hereinafter  more  fully 
described,  so  that  the  citizens  of  each  state 
and  others,  by  reasonable  diligence,  may 
readily  find  the  true  location  of  said  boun- 
dary; all  of  which  is  more  particularly  set 
forth  in  the  detailed  report  of  their  opera- 
tions, which  your  commissioners  herewith 
beg  to  submit,  together  with  two  maps  ex- 
planatory of  the  same,  a  list  of  the  several 
permanent  monuments  and  other  durable 
marks,  and  a  complete  bill  of  costs  and 
charges.  And  your  commissioners  further 
pray  that  this  honorable  court  accept  and 
eonfirm  this  report;  that  the  line  as  marked 
on  the  ground  oy  said  commissioners  in  the 
years  1901  and  1902  be  declared  to  be  the 
real,  certain,  and  true  boundary  between  the 
states  of  Tennessee  and  Virginia;  that  your 
commissioners  be  allowed  their  expenses  and 
reasonable  charges  for  their  own  services  in 
these  premises,  as  shown  on  the  bill  of  costs 
which  forms  a  part  of  this  report;  and 
finally,  that  your  commissioners  be  dis- 
eharged  from  further  proceedings  in  these 
premises. 

William  C.  Hodgkins,     [seal] 

Commissioner. 
James  B.  Baylor,  [seal] 

Commissioner. 
Andrew  H.  Buchanan,      [seal] 
Commissioner. 

Detailed  report  of  the  operations  of  the 
commission  appointed  by  the  Supreme 
Court  of  the  United  States  (April  30, 
1900)  to  retrace  and  remark  the  boundary 
line  between  the  states  of  Tennessee  and 
Virginia. 

At  the  date  of  the  above  decree,  and  for 
«  several  months  thereafter,  the  state  of  Vir- 
?  ffinia  had  no  funds  available  for  the^proceed- 
ings  ordered  by  the  court,  and  none  could  be 
had  until  there  could  be  a  session  of  the 
state  legislature  to  make  the  needed  appro- 
priation.   It   was   therefore   neeessary   for 


your  commissioners  to  seek  an  extension  of 
the  time  within  which  they  might  make 
their  report,  and,  upon  the  motion  of  the 
attorney  general  of  Virginia,  an  extension 
was  granted  until  the  n^  term  of  court. 

At  a  session  of  the  general  assembly  of 
Virginia,  held  in  the  winter  of  1900-1901, 
the  sum  of  $5,000  was  appropriated  for  the 
purpose  of  paying  Virginia's  share  of  the 
expenses  of  this  boundary  survey. 

The  Tennessee  legislature  had  previously 
made  a  like  appropriation. 

Your  commissioners  therefore  made  prep- 
arations for  beginning  the  execution  of  their 
duties  under  your  decree  of  April  30,  1900, 
as  early  in  the  season  of  1901  as  the  weath- 
er conditions  should  permit. 

The  commission  held  its  first  meeting  at 
Washington,  D.  C,  on  May  16,  1901,  and 
organized  by  choosing  William  C.  Hodgkins, 
of  the  state  of  Massachusetts,  as  chairman ; 
James  B.  Baylor,  of  the  state  of  Virginia, 
as  secretary,  and  Andrew  H.  Buchanan,  of 
the  state  of  Tennessee,  as  treasurer. 

At  this  meeting  there  was  a  full  discus- 
sion  of  the  problem  presented  and  of  the 
method  of  work  which  might  be  most  suit- 
able under  all  the  conditions.  Arrange- 
ments were  also  made  for  procuring  the 
necessary  camp  outfit  and  supplies. 

Through  the  courtesy  of  the  superintend- 
ent of  the  United  States  Coast  and  Geodetio 
Survey,  your  commissioners  were  able  to 
procure  from  that  bureau,  without  charge, 
not  only  the  outfit  of  tents  and  camp  furni- 
ture required  for  the  shelter  and  comfort  of 
the  party,  but  also  the  valuable  instruments 
needed  for  the  survey. 

This  relieved  the  states  of  Tennessee  and 
Virginia  of  a  considerable  expense  which 
would  otherwise  have  been  unavoidable. 
The  two  states  were  spared  another  heavy 
item  of  expense  by  the  fact  that  each  of 
your  commissioners  is  a  civil  engineer  and 
entirely  familiar  with  work  of  this  nature.^ 
It  was  therefore  unnecessary  to  follow  thsi* 
usual  course  of««mploying  engineers  or  sur-* 
veyors  to  carry  out  the  field-work  under  the 
direction  of  the  commissioners.  Instead  of 
that,  your  commissioners  themselves  con- 
ducted all  the  field-work,  hiring  only  such 
rodmen,  axmen,  etc.,  as  were  necessary  from 
time  to  time.  By  such  methods,  and  by  ex- 
ercising rigid  economy  in  all  of  their  expen- 
ditures, your  commissioners  have  been  able 
to  complete  the  entire  work,  including  the 
setting  of  cut-stone  monuments,  and  also  in* 
duding  the  amoimt  charged  for  their  own 
remuneration,  for  the  sum  of  $9,475.99, 
which  is  but  little  more  than  the  amount 
charged  to  the  state  of  Virginia  alone  by  the 
joint  commission  of  1858-1859. 

It  having  been  decided  at  the  first  meeting 
of  the  commission  that  the  most  convenient 
place  for  beginning  field  operations  would 
be  the  city  of  Bristol,  which  is  located  di- 
rectly upon  the  boundary  line,  the  commls- 
sion  adjourned  to  that  place. 

Field-work  was  begun  on  May  22,  1901, 
with  the  examination  of  a  portion  of  the 
lino  east  of  Bristol,  where  a  number  of  trees 
were  found  which  bore  the  marks  of  the  sur* 
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▼eya  of  1802  and  1868-'69.  As  there  has 
been  considerable  controversy  and  conflicting 
testimony  in  regard  to  the  nature  of  these 
old  marks,  it  may  be  well  to  show,  by  dia- 
grams and  photographs,  the  actual  arrange- 
ment and  appearance  of  those  of  both  years, 
as  well  as  of  the  somewhat  different  mark 
which  was  used  for  the  present  remarking 
by  your  commissioners. 


1803. 

1850. 

1009. 

— 

\       / 

\       / 

" 

" 

\       / 

While  the  marks  made  In  1858-50  are 
■till  numerous  in  forested  areas  and  are  gen- 
erally easily  distinguishable,  those  made  in 
1802  are  becoming  scarce  and  sometimes  are 
{1  barely  discernible  when  found. 
•  *  This  is  shown  in  the  accompanying  photo- 
graph of  a  large  white-oak  tree,  upon  which 
the  marks  of  1858-'59  can  readily  be  traced, 
while  only  three  of  those  made  m  1802  can 
be  distinguished,  and  those  with  difficulty. 
The  marks  of  1802  were  apparently  made 
with  a  small  and  light  hatchet  and  on  many 
trees  which  have  a  thick  and  rough  bark 
the  hatchet  does  not  seem  to  have  reached 
the  wood,  and  in  such  cases  the  gradual  ex- 
foliation of  the  bark  has  often  nearly  or  en- 
tirely obliterated  the  mark.  Where  the 
wood  was  wounded,  a  small  burr  has  formed 
which  can  nearly  always  be  recognized,  but 
cuts  which  did  not  completely  penetrate  the 
bark  have  sometimes  disappeared. 

The  marks  left  by  the  survey  of  1858-'50 
were  found  of  very  great  value  as  guides  to 
the  older  "diamond'^  marks  of  1802.  Both 
marks  were  often  found  on  the  same  tree, 
and  it  was  a  rare  occurrence  to  find  the  dia- 
mond mark  without  the  mark  of  1859,  either 
above  or  below  it.  In  fact,  it  was  very  soon 
noticed  that  the  mere  fact  of  finding  the 
mark  of  1858-'59  either  above  or  below  the 
normal  position  on  a  tree  was  an  almost  cer- 
tain indication  that  a  diamond  mark  had 
been  found  there  at  the  date  of  the  later 
marking,  even  though,  through  the  action  of 
time  and  the  elements,  all  vestiges  of  it  may 
now  have  disappeared.  Since  the  date  of 
the  last  survey,  very  many  marked  trees 
have  been  destroyed  through  various  asen- 
cie8»  especially  since  the  more  rapid  develop- 
ment of  this  section  in  recent  years  haa 
caused  a  greater  demand  for  lumber,  and,  in 
some  places,  the  trees  bearing  the  old  marks 
are  so  far  apart,  and  the  marks  themselves 
are  so  faint,  that  n-eat  trouble  and  delay 
would  often  have  been  experienced  in  the 
search  for  these  old  marks  had  it  not  been 
for  the  aid  afforded  by  the  marks  of  1858- 
'59,  which  always  proved  reliable  guides  by 
which  to  find  the  older  marks. 

In  this  connection  it  may  not  be  inappro- 
priate for  your  commissioners  to  state  that 


they  evervwhere  found  that  the  Joint  com- 
mission of  1850  did  its  work  in  a  careful  and 
conscientious  manner,  and  that  they  believe 
its  line,  as  marked  on  the  growing  timber,  .^ 
is  identical  with  that  marked  by  the  joint  i- 
•  commission  of  1802,  and  that  full  credence* 
should  be  fiven  to  statements  of  fact  in  ths 
report  of  that  survey. 

From  a  point  about  a  mile  and  a  quarter 
east  of  Bristol,  the  line  was  traced  without 
difficulty,  other  than  that  due  to  the  broken 
nature  of  the  country  traversed,  as  far  as 
the  beginning  of  what  is  commonly  known 
as  the  Denton  valley  offset. 

At  this  point  occurs  the  greatest  and  most 
remarkable  irregularity  in  the  whole  course 
of  this  line,  there  being  a  deflection  from 
the  direct  course  of  66*  lO'  for  a  distance  of 
8715.6  feet.  The  portion  of  the  boundary 
east  of  the  offset  is  further  north  than  that 
west  of  the  offset,  so  that  the  deflection  is  to 
the  south  in  going  westward  from  the  east- 
em  end  of  the  line,  the  direction  in  which  it 
was  originally  run  out,  or  to  the  north  in 
working  eastward  from  Bristol,  as  was  done 
in  the  present  survey,  for  reasons  of  conven- 
ience. In  either  case,  the  deflection  is  to 
the  left  hand ;  but  it  is  not  the  same  in  each 
case,  as  the  two  portions  of  the  line  east  and 
west  of  the  offset  are  not  exactlv  parallel 
to  each  other.  This  difference  of  direction 
amounts  to  1*  SO',  as  shown  on  the  map  of 
the  line  accompanying  this  report. 

Owing  to  the  long  controvert  over  this 
offset,  and  the  persistent  assertions  of  cer- 
tain parties  that  marked  timber  would  be 
found  on  the  eastern  prolongation  of  the 
portion  of  the  line  extending  from  Bristol 
to  Denton's  valley»  if  the  same  were  run  out> 
your  commissioners  felt  oblij^sd,  in  order  to 
settle  the  question  for  all  time,  to  run  out 
thib  line  and  make  a  oareful  search  for 
marked  timber  along  its  course^  This  was 
accordinglv  done,  and  a  careful  examination 
of  the  timber  on  each  side  of  the  transit  line 
was  made  as  the  work  progressed;  but  with 
only  negative  results. 

Although  several  weeks  were  spent  in  run- 
ning  this  line  acroes  the  series  of  very 
rough  and  heavily  timbered  mountains  lying 
between  Denton's  valley  and  Pond  mountain, 
near  the  comer  of  North  Carolina,  and  al- 
though every  story  brought  to  the  commis- 
sioners by  people  interested  in  the  result 
was  carefully  examined,  your  commissioners 
were  utterly  unable  to  find,  or  to  have 
pointed  out  to  them,  one  authentic  mark  of 
the  line  of  1802,  either  on  this  line  or  any- 
where in  its  vicinity.  g 
*0n  the  other  hand,  the  ''offset  line"  and* 
the  portion  of  the  line  running  eastward 
from  the  offset  to  the  vicinity  of  the  White 
Top  mountain  were  found  well  marked; 
both  the  1802  and  the  1858-'50  marks  were 
found  at  frequent  intervals. 

In  order  to  be  assured  that  these  marks 
were  authentic,  blocks  were  cut  from  several 
of  these  trees,  si  different  points  on  said 
offset  line,  and  the  ages  of  the  marks  were 
determined  by  counting  the  rings  of  the  an- 
nual  growth.  These  tests  showed  that  the 
marks  were  of  the  supposed  age.    The  ages 
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of  the  moflt  importaat  marks  wen  Terifled 
by  the  United  States  Bureau  of  Forestry. 
Ab  was  found,  in  1858-'59  the  marking  of 
tlM  timber  ceased  (or  began)  on  a  compar- 
atively low  eminence,  known  as  Burnt  hill, 
which,  from  the  neighboring  heights  of 
White  Top  or  of  Pond  mountain,  seems  to  be 
in  the  bottom  of  a  hollow. 

The  apparent  discrepancy  between  this 
situation  and  the  language  of  the  report  of 
the  joint  commission  of  1802,  which  reads — 
"Beginning  on  the  summit  of  the  mountain 
generally  known  as  the  White  Top  moun- 
tain," etc.,  has  led  some  to  suppose  that  the 
line  should  be  extended  further  east,  to  the 
summit  of  the  so-called  "divide"  or  water- 
shed between  the  tributaries  of  the  Holston 
and  New  rivers. 

There  seems,  however,  nothing  to  support 
this  theory  except  the  somewhat  hazy  idea 
that  the  eastern  end  or  point  of  beginning 
of  this  line  ought  to  be  on  a  summit. 

As  a  matter  of  fact,  the  actual  end  of  the 
line  on  Burnt  hill  is  on  quite  as  much  of  a 
summit  as  if  it  had  been  on  the  ''divide," 
which  in  this  place  is  so  low  and  flat  as  to 
be  scarcely  perceptible  as  an  elevation  of 
any  importance.  It  certainly  could  never 
be  supposed  to  be  the  summit  of  White  Top 
mountain,  which  towers  far  above  it,  its 
huge,  dome-like  bulk  filling  the  northeastern 
horizon. 

No  marked  trees  of  1802  or  of  1858-*59 
could  be  found  east  of  Burnt  hill,  though 
the  line  was  produced  throug[h  heavy  timMr 
of  original  growth  to  the  "divide,"  and  care- 
ful search  was  made  for  them.  The  same 
condition  was  found  in  1859,  as  reported  bv 
the  commission  of  that  year.  A  point  which 
that  commission  seems  to  have  overlooked  is 
Sthe  important  fact  that  the  eastern  end  of 
•  the  marked  line  at  Burnt  hill  is  almost^cx- 
aetly  in  line  between  the  comer  of  North 
Carolina,  on  Pond  mountain,  and  the  sum- 
mit of  White  Top  mountain.  What  more 
likely  than  that  tne  commissioners  of  1802, 
who  agreed  to  lay  out.  a  line  equally  distant 
from  the  older  lines,  known  as  Walker's 
and  Henderson's  and  beginning  on  the  sum- 
mit of  the  mountain  generally  known  as  the 
White  Top  mountain,  should  begin  at  the 
point  where  the  Walker  line  reached  the 
northwestern  comer  of  North  Carolina,  and 
where,  accordingly,  the  jurisdiction  of  Ten- 
nessee should  bigin,  and  run  thence  in  the 
direction  of  the  most  important  peak  to  the 
northward  and  eastward  until  they  reached 
the  desired  middle  point  between  the  lines  of 
Walker  and  Henderson,  and  from  that  point 
started  on  their  westerly  course.  It  is  hard 
to  understand  why  they  should  have  omitted 
to  mark  this  part  of  their  line;  but  this 
small  bit  of  boundarv,  extending  from  the 
northeast  corner  of  Tennessee  to  the  north- 
west comer  of  North  Carolina,  seems  to 
have  been  somewhat  overlooked  in  more  re- 
cent proceedings.  Your  conunissioners  re- 
spectfully recommend  that  the  straight  line 
between  these  two  points  be  declared  to  be 
the  boundary,  believing,  as  th^  do,  in  the 
absence  of  any  marks  to  the  contrary,  that 
this  was  the  original  and  true  line.    All  of 


this  section  is  eomposed  of  very  rugged  and 
densely  wooded  mountains,  with  but  a  scan- 
ty population. 

The  progress  of  the  work  in  this  moun- 
tainous and  almost  inaccessible  region  waa 
delayed  not  only  by  the  nature  of  the  coun- 
try and  by  the  fact  that,  in  this  very  worst 
part  of  the  whole  line,  it  was  necessary  ta 
run  out  these  two  independent  lines,  doub- 
ling the  labor  to  be  expended,  but  also  by 
the  unfortimately  rainy  weather  which  was 
experienced.  The  frequent  and  heavy  raina 
often  stopped  fleld-work,  washed  the  few 
roads  so  badly  that  thev  became  almost  im- 
passable, and  raised  tne  streams  so  high 
that  sometimes,  for  days  at  a  time,  it  wa» 
impossible  to  ford  them. 

It  was  not  until  September  21  that  your 
commissioners  were  able  to  close  work  in 
the  White  Top  region  and  return  to  Bris- 
tol, to  start  westward  from  that  place  to- 
ward Cumberland  gap. 

For  the  remainder  of  the  season,  however»^ 
both  the  weather  and  the  nature  of  the  coun-i* 
try  were  much  more  favorable  for*  field  oper-* 
ations   and   excellent   progress   was   made» 
though  it  was  impossible  to  entirely  com- 
plete the  work  before  the  approach  of  win- 
ter. 

So  far  as  the  portion  of  the  boundary 
passing  through  the  central  part  of  the  city 
of  Bristol  is  concerned,  the  labors  of  your 
commissioners  were  forestalled  by  a  special 
act  of  the  general  assembly  of  the  state  of 
Tennessee,  approved  Januai^  28,  1901,  ced« 
inff  to  the  state  of  Virgima  the  northern 
hiJf  of  the  main  street  of  the  two  cities. 
The  general  assembly  of  Viiginia  accepted 
the  cession  by  an  act  approved  February  9, 
1901,  and  the  action  of  the  two  legislatures 
was  subsequently  ratified  by  the  Congress 
and  approved  by  the  President  of  the  United 
States,  March  31,  1901.  This  cession  cov- 
ers, however,  but  a  small  part  of  the  boun- 
dary, extending  only  from  the  northwest 
comer  of  the  old  town  of  Bristol  on  the  west 
to  the  western  boundary  of  the  Bristol  ceme- 
tery on  the  east.  As  it  is  important  to 
guard  against  the  possible  renewal  of  thia 
long-standing  controversy,  and  as  the  town 
is  already  extending  beyond  the  above  lim- 
its, it  was  deemed  proper  to  mark  the  old 
diamond  line  by  monuments,  just  as  if  there 
had  been  no  le^al  change  in  the  boundary 
for  this  short  distance.  But  your  commia- 
sioners  regret  to  report  that  they  have  been 
unable  to  reach  a  unanimous  conclusion  in 
regard  to  the  true  location  of  the  said  dia- 
mond line  within  and  near  the  above  limits. 

Commissioners  Hodgkins  and  Buchanan, 
after  careful  study  of  all  the  evidence  of  rec- 
ord, and  after  diligent  examination  of  tha 
ground,  are  of  the  opinion  that  the  said  dia- 
mond line  of  1802-1803  runs  from  monu- 
ment No.  25,  near  the  first  marked  tree  east 
of  Bristol,  in  a  straight  line,  to  monument 
No.  26,  on  the  western  boundary  of  the  Bris- 
tol cemetery  and  on  the  north  line  of  Main 
or  State  street;  thence  along  the  northern 
line  of  said  Main  or  State  street  to  "^ 
planted  stone  in  the  edge  of  a  field  formerly 
owned  by  Z.  L.  Burson,  being  the  northwet^ 
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corner  of  tlie  oorporatd  territory  of  the  old 
g  town  of  Bristol/'  referred  to  in  the  act  of 
*  cession,  9upra;  and  thence  in  a  straight^line 
to  monument  No.  28,  in  the  fork  of  the  main 
road  and  near  the  first  marked  trees  west  of 
Bristol. 

Commissioner  Baylor,  on  the  other  hand, 
after  equally  careful  consideration  of  all  the 
evidence  of  record,  and  diligent  examination 
of  the  ground,  is  of  the  opinion  that  the  said 
diamond  line  of  1802-1803  runs  from  monu- 
ment No.  25,  near  the  first  marked  tree  east 
of  Bristol,  in  a  straight  line  to  monument 
No.  27,  situated  just  outside  of  the  wall  of 
the  Bristol  cemetery  and  on  the  middle  line 
of  Main  or  State  street  as  it  runs  west  from 
this  point;  and  thence  in  a  straight  line 
along  the  middle  of  Main  or  State  street  to 
monument  No.  28,  near  the  center  of  the 
fork  of  the  main  road,  and  near  the  first 
marked  trees  of  1858-'59,  west  of  Bristol. 

The  said  line,  running  through  the  center 
of  Main  or  State  street,  is  just  30  feet  south 
of  monument  No.  26  on  the  north  property 
line  of  Main  or  State  street,  outside  the 
western  wall  of  Bristol  cemetery. 

Westward  from  Bristol,  the  boundary  was 
retraced  without  difficulty  by  the  marked 
trees,  just  as  in  the  previous  work  to  the 
eastward. 

Only  one  marked  deviation  from  the  gen- 
oral  course  of  the  line  was  encountered  dur- 
ing the  remainder  of  the  season.  This  was 
on  the  property  formerly  known  as  the  Hick- 
man place,  in  the  vicinity  of  the  village  of 
Bloomingdale,  Tennessee. 

Here  the  line  was  found  to  have  a  deflec- 
tton  of  8*  30'  to  the  right,  or  north,  for  the 
distance  of  316.18  feet.  From  the  western 
end  of  this  offset,  the  line  resumed  its  gen- 
eral westerly  course,  and  so  continued  until 
the  end  of  the  work  of  that  year.  As  the 
season  advanced,  it  became  evident  that, 
even  under  the  most  favorable  conditions,  it 
would  be  impossible  to  complete  the  survey 
without  working  far  into  the  winter,  which, 
on  many  accounts,  was  undesirable. 

The  attorneys  general  of  the  two  states 
therefore  joined  in  a  request  for  a  further 
extension  of  time  within  which  your  com- 
missioners might  file  their  report,  and  this 
honorable  court  thereupon  extended  that 
time  until  the  opening  of  the  October  term, 
1P02. 
{l  The  field  operations  for  the  season  of  1001 
*  were  closed  at  the*«id  of  October,  at  which 
time  the  survey  had  been  extended  to  the 
Clinch  river,  43  miles  east  of  Cumberland 
gap,  the  total  length  of  boundary  retraced 
being  70  miles,  besides  16  miles  of  trail  line 
ran  on  the  extension  of  the  "straight  line" 
from  Denton's  valley  to  Pond  mountain. 

Before  the  opening  of  field-work  for  the 
season  1002,  a  complaint  reached  your  com- 
missioners from  a  citizen  of  Johnson  county, 
Tennessee,  supposed  to  be  reliable,  to  the  ef- 
fect that  interested  parties  were  interfering 
with  the  marks  placed  on  the  line  the  previ- 
ous year,  and  that,  in  some  cases  at  least, 
the  monuments  had  not  been  properly  placed 
by  the  persons  employed  for  that  purpose. 


Although  these  statements  seem  scarcely 
credible,  in  view  of  the  general  interest 
taken  in  the  work  by  the  inhabitants,  your 
commissioners,  thought  it  best  to  investigate 
the  matter,  and  to  satisfy  themselves  by  per- 
sonal inspection  that  the  monuments  had  re- 
mained undisturbed  in  their  proper  places. 

This  was  accordingly  done  at  the  outset 
of  the  season's  work  and  it  was  ascertained 
that  the  stories  of  falsification  of  the  mark- 
ing were  without  any  foundation  of  fact, 
that  all  of  the  monuments  between  the 
northeast  comer  of  Tennessee  and  Bristol 
had  been  properly  set,  and  that  none  of  them 
had  been  disturbed. 

These  preliminary  operations  occupied  the 
time  from  June  23  to  July  4,  on  which  your 
day  your  commissioners  returned  to  BristoL 
After  placing  some  additional  monuments  on 
the  old  line  in  and  near  Bristol,  they  pro- 
ceeded to  Gate  City,  Virginia,  where  the 
camp  outfit  had  been  stored  at  the  dose  of 
work  in  the  preceding  autumn,  and  at  once 
went  into  camp  at  R^inett,  Tennessee,  west 
of  the  North  fork  of  Clinch  river. 

The  survey  of  the  boundary  line  was  re- 
sumed at  the  point  where  it  had  been  sus- 
pended the  year  before,  at  the  crossing  of 
Clinch  river,  near  Church's  ford. 

From  this  point  to  Cumberland  gap  the 
line  crosses  a  succession  of  mountains  and 
valleys,  with  comparatively  little  level  or 
cleared    land.    Little  difficultv  was  experi* 
enoed  in  tracing  the  line  in  this  part  ox  its 
course,   the  m^iced   trees   being   cenerallyg^ 
found  at  frequent  intervals.    The  Tine  pre-fe* 
served  its*general  course  as  before,  except* 
that  two  deflections  to  the  northward  were 
found  which  were  similar  to  that  found  the 
year  before  near  Bloomingdale. 

The  first  of  these  occurred  on  the  moun- 
tain called  Wallen's  ridee,  where  the  line 
made  a  defiection  of  19*  to  the  north  before 
reaching  the  summit,  and  kept  that  eourse 
for  a  distance  of  4643.7  feet  before  resuming 
its  usual  direction.  There  were  numerous 
trees  with  both  the  1802  and  1859  marks  on 
this  deflected  line. 

The  final  defiection  of  4''  lO'  to  the  north 
for  a  distance  of  6603.3  feet  began  at  the 
"old  furnace  road"  near  Station  creek,  less 
than  3  miles  from  the  west  end  of  ^e  line 
on  Cumberland  mountain.  Worn  the  west- 
em  end  of  this  offset  the  line  runs  straight 
to  the  terminus. 

There  has  been  considerable  controversy 
and  litigation  over  these  last  3  miles  of  the 
boundary,  and  a  number  of  witnesses  have 
testified  in  the  case  of  Virginia  against  Tea* 
nessee.  Supreme  Comrt,  United  states,  Oc- 
tober term,  1891,  that  there  were  none  of 
the  marks  of  the  previous  surveys  remaining 
between  Station  creek  and  the  summit  ca 
Cumberland  mountain,  owing  to  the  destruc- 
tion of  the  timber  in  that  area  during  the 
military  operations  of  the  Civil  War. 

Your  commissioners  were  able  to  find, 
however,  three  trees  well  marked  with  the 
mark  of  the  1859  survey,  and  at  least  one  of 
these  bore  evidence  in  the  position  of  this 
mark  that  an  old  diamond  mark  was  fof^ 
merly  visible  above  it. 
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These  marked  trees  were  found  on  the  east 
mnd  west  part  of  the  line  west  of  the  offset, 
and  are  in  excellent  alignment,  and  settled, 
beyond  the  possibility  of  doubt>  the  location 
of  this  part  of  the  boundary,  and  hence  the 
ehort  remaining  distance  to  the  summit  of 
Cumberland  mountain.  This  line  passes 
near  and  a  little  south  of  the  old  mill  several 
times  referred  to  in  the  case  above  cited,  and 
thence  across  the  Union  Railroad  station, 
leaving  most  of  the  town  of  Cumberland 
Gap  in  Tennessee.  The  summit  of  Cumber- 
land mountain  was  reached  on  Saturday,  Au- 
SLst  23d,  1902,  and  on  the  following  Monday 
e  field-work  of  the  survey  was  completed 
and  the  camp  outfit  was  packed  and  shipped 
gto   Washington.    Your  commissioners  then 

•  separated.  Professor  Buchanan  returned  to 
his  home  at  Lebanon,  Tennessee,  to  work  up 
Mb  field-notes;  and  Mr.  Hodgkins  to  Wash- 
ington to  attend  to  business  of  the  commis- 
sion and  to  draft  a  report  of  its  operation; 
while  Mr.  Baylor  remained  on  the  ground 
until  September  13,  superintending  the  plac- 
ing of  monuments  along  the  part  of  the  line 
surveyed  in  1902. 

In  conclusion,  your  commissioners  state 
that  they  have  found  the  duties  imposed 
upon  them  by  your  instructions  often  ardu- 
ous and  exacting,  and  that  the  survey.  Just 
completed  proved  far  more  laborious,  and 
was  attended  by  greater  hardships,  than  an;^ 
of  them  had  anticipated;  but  that  they 
bave  nevertheless  given  the  same  careful  at- 
tention to  every  part  of  It,  and  that  they  be- 
lieve it  to  be  correct  throughout. 

list  of  Monuments  of  Cut  Limestone  and 

Other    Durable    Marks,    as    Hereinafter 

More  Fully  Described. 

(1) — ^At  northeast  comer  of  Tennessee,  at 
Burnt  hill. 

(2) — On  summit  of  Flat  Spring  ridge. 

(3) — On  Valley  creek  road,  on  John  Tol- 
iver  place. 

(4) — On  road  from  Laurel  river  to  White 
Top  mountain,  near  an  old  mill. 

(6)— On  road  up  Laurel  river,  near  a 
double  ford. 

On  summit  of  Iron  mountain,  near  the 
north  end  of  the  rocl^  bluff,  a  cairn  of  rocks 
WAS  erected. 

(6) — ^At  eastern  foot  Holston  mountain, 
a  short  distance  from  Beaver  Dam  creek,  and 
the  Virginia  and  Carolina  Railway. 

Coast  and  Geodetic  Survey  triangulation 
station  "Damascus"  on  summit  of  Holston 

US 

mounlain,  a  stone  marked  + 

CS 

(7) — On  Rockhouse  branch  road  in  the 
valley,  on  Mary  Nealy  place. 

(8) — On  road  from  Barron  Railway  sta- 
tion to  New  Shady  road,  cut-stone  monument 
of  1868-'59. 

(9) — ^In  woods,  north  of  New  Shady  road, 
iprhere  the  line  changes  its  course  to  south 
23*  60'  west    (mag.)    a  marked  deflection 
Strom  the  general  course  of  the  line. 

•  *(10)-0n  the  New  Shady  road,  wkm 
this  dsfleeCsd  line  crosses  it. 

£3  8.  C- 


(11) — In  woods,  on  Little  mountain,  west 
of  Cox  creek,  where  this  bearing  of  south 
23 **  50'  west  (mag.)  ends,  and  the  line  re- 
sumes its  general  course  to  the  westward. 

(12) — On  road  just  north  of  cross-road 
leading  to  Thomas  Denton  place. 

(13) — On  road  on  hill  on  0.  D.  Short 
place. 

(14) — On  road  on  east  bank  of  the  south 
fork  Holston  river,  cut-stone  monument  of 
1868-'59. 

(16)— On  hill  in  George  Garrett's  cow  lot, 
west  and  north  of  south  fork  Holston  river. 

(16) — On  road  to  King's  mill,  near  John 
Buckly  house. 

( 17  )--0n  road  to  King's  mill,  via  Thomas 
place. 

(18) — On  summit  of  open  hill  east  of 
Painter  place,  concrete  monument. 

(19) —On  road  running  east  of  Painter 
house. 

(20) — On  road  running  west  of  Painter 
house,  cut-stone  monument  of  1858-'59. 

(21)— On  road  through  woods  west  of 
Painter  property. 

(22) — On  summit  of  first  high  ridge  east 
of  Paperville  road. 

(23) — On  Paperville  road,  at  Jones  place. 

(24) — On  road  west  of  Carmack  house. 

(25) — On  Booher  place,  near  first  marked 
tree  (of  1858-'69),  east  of  Bristol. 

(26) — On  north  property  line  of  the  main 
street  of  Bristol,  outside  the  western  wall  ol 
the  cemetery.  Commissioner  Baylor  does 
not  consider  this  a  part  of  the  true  line. 

(27)— Outside  the  street  wall  oi  the 
Bristol  cemetery,  at  the  point  where  the  av- 
erage center  line  of  Mam  street  intersects 
said  wall.  Commissioners  Hodgkins  and 
Buchanan  do  not  consider  this  a  point  oo 
the  boundary. 

A  stone  post  in  the  edge  of  a  field,  for- 
merly owned  by  Z.  L.  Burson,  at  the  north- 
west  comer  of  the  old  corporate  territory  of 
the  old  town  of  Bristol.  Commissioner  Bay- 
lor does  not  consider  this  a  point  on  tba 
boundary. 

(28) — In  the  fork  of  the  main  road,  west 
of  the  town  of  Bristol.  Jj 

♦(29)— On  road  to  Bristol,  cast  of  Worlcy* 
place 

(30) — On  road  to  Bristol,  west  of  Worley 
place. 

Coast  and  Geodetic  Survey  triangulation 
station  "Dunn"  on  smnmit  of  ridge,  on  old 

US 

Dunn  place,  stone  marked  + 

CS 

(31) — On  Dishncr  valley  road. 

(32) — On  road  to  Bristol,  east  of  Gum 
spring. 

(33)— On  road  to  Bristol,  near  Tallman 
house. 

(34)— On  road  in  valley,  west  of  old 
abandoned  railway  bed. 

(35)— On  Scott  road. 

(36) — On  road  west  of  Akard  place. 

(37) — On  road  near  Jackson  plaos. 

(38) — On  Boozey  creek  road. 

(39) — On  road  to  Hilton  ford,  ent^tooi 
monument  1858-'69. 

(40)— On  Timbertree  road. 
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(41) — ^Between  two  roads  just  east  of 
Gate  City  road. 

(42) — ^In  woods,  west  of  Gate  City  road, 
where  there  is  a  deflection  of  8**  30'  to  the 
right,  or  north,  from  the  general  course  of 
the  line,  on  old  Hickman  place. 

(43) — In  woods  northeast  of  Blooming- 
dale,  where  this  8^  30'  deflection  from  the 
general  course  of  the  line  ends,  in  goine 
westward,  and  line  resumes  its  general 
course. 

(44) — On  road  to  Bloomingdale. 

(45) —On  Wall  gap  road. 

(46) — On  road  up  ravine 

(47) — On  Carter  valley  road. 

(48) — On  Gate  City  and  Elingsport  road, 
eui-stone  monument  of  1858-'59. 

Coast  and  Creodetic  Survey  triangulation 
station  "Cloud"  on  bluflT  of  {forth  Holston 

US 

river,  stone  marked  + 

CS 

(40)— On  east  hank  of  North  Holstoh 
river. 

(50) — On  road  on  west  hank  of  North 
Eolston  river. 

(51) — ^At  eross-roads  on  Stanley  valley 
road,  out-stone  mcmument  of  1868-'59. 

(62) — On  Stanley  valley  road,  on  hill  at 
fitnrn  in  road. 
•    *  (53) — On  Cameron  postoffioe  road. 

(54)— On  Stanley  valley  road,  south  of 
bam  of  N.  J.  Busaell,  cut-stone  monument 
of  1858-'59. 

(55) — On  Stanley  valley  road,  ent-stone 
monument  of  1858-'59. 

(56) — On  road  which  runs  across  Opoa- 
ram  ridge. 

(57)— On  Moore's  gap  road. 

(58) — On  Caney  valley  road. 

(50) — On  Little  Poor  valley  road,  south 
of  Mary  Field  house. 

(60) — On  Poor  valley  road,  cut-stone 
monument  of  1858-^50. 

On  summit  of  Clinch  mountain,  cairn  of 
rocks  erectedj  a  few  feet  south  of  the  Coast 
and   Geodetic  Survey  triangulation   station 

US 
'^"ildcat,"  which   station  marked  with  -f 

CS 
cut  in  sandstone  rock. 

(61)— On  Clinch  valley  road. 

(62) — On  road  on  east  bank  of  Clinch 
river,  ahove  Church's  ford. 

(63) — On  road  at  Jane  Bagley's  house. 

On  summit  of  open  hill  east  of  Fisher  val- 
ley road,  line  crosses  solid  rock.  Small  hole 
drilled  in  it,  with  T  cut  south  of  hole,  and 

V  north  of  it. 

(64) — On  Fisher  valley  road. 

On  summit  of  high  ridge,  east  of  Robinett 
line,  crosses  solid  rock.  Small  hole  drilled 
in  it,  with  V  cut  on  north  side  of  hole,  and 
T  on  south  of  it. 

(66) — On  road  at  Robinett. 

On  side  of  ridge  at  east  edge  of  woods  line 
crosses  rock.    Small  hole  drilled  in  it,  with 

V  out  on  north  side  of  hole  and  T  on  south 
of  it. 

Ob  summit  of  Newman's  ridge,  line  crosses 
rode  similarly  marked. 

(66) — On  Rc^gersville  and  Jonesville  road. 


(67)— On  Little  creek  road. 

(68)— On  Sneedville  and  Black  TVater 
Salt  Works  road. 

(69)— On  Black  Water  valley  road  near 
J.  Mullen's  house.    Coast  and  Geodetic  Sur-g 
vey  triangulation  station  "Powell,"  oii*sum-» 
mit  of  Powell    mountain^    large   sandstone 

US 
rock  marked   -f 
C  S 

(70) — On  Mulberry  gap  and  Wallen  creek 
road,  near  large  poplar. 

(71) — ^Near  junction  of  Mulberry  gap  and 
Jonesville  roads. 

(72)— On  east  face  of  Wallen  ridge,  on 
ed^  of  trail  over  ridge,  where  there  is  a 
deflection  to  the  right,  or  north,  of  10*  iroxn 
the  general  course  of  the  line. 

On  summit  of  Wallen  ridge  line  crosses 
larse  sandstone  rock.  Small  hole  cut  in  it 
i^ith  y.  cut  north  of  hole  and  T.  south  of  it. 

(73) — On  west  face  of  Wallen  ridge,  in 
open  field,  on  the  boundary  fence  of  Mollie 
Tnompson  and  J.  W.  Moore,  where  this  de- 
flection of  10*  from  the  general  course  of 
the  line  ends,  in  going  westward,  and  line 
resumes  its  general  course. 

(74) — On  road  east  of  Powell  river,  and 
north  of  Welch  or  Baldwin  ford. 

On  rock  bluff  west  of  Powell  river,  a  small 
hole  was  cut  with  V  north  of  this  hole  and 
T  south  of  it 

(75) — On  Powell  river  and  Sneedville 
road,  on  hill  west  of  Powell  river,  rough 
stone  monument  with  V  cut  on  north  faca 
and  T  on  south  face. 

(76)— On  Powell  river  and  Sneedrille 
road. 

(77) — On  Martin  creek  road. 

(78) — On  Low  hollow  road. 

(70) — On  Four  Mile  creek  road. 

(80)— On  Bayles'  mill  road. 

(81)— On  Ball's  mill  road. 

Coast  and  Geodetic  Survey  triangulatioa 
station  "Minter"  on  summit  of  hul,  near 
gate  and  fence  corner. 

(83) — On  road  south  of  Jacob  Estep** 
house. 

(84) — On  Fast  Machine  branch  road. 

(85) — On  West  Machine  branch  road. 

(86)— On  Diektown  road. 

(87) — On  Mud  Hollow  hole  road,  near 
large  limestone  spring. 

(88) — On  Hoskms'  valley  road,  near  large 
limestone  spring.  2 

•  (80)— On  George  Souther's  saw  mill  road.* 

(00)— On  Louisville  and  Nashville  Rail- 
way, near  Brook's  crossing. 

(01 ) — On  old  iron- works  road,  where  there 
is  a  deflection  of  4''  lO'  to  the  right,  or 
north,  from  the  general  course  of  the  line. 

(02) — On  Station  creek  road. 

(03) — On  east  side  of  Poor  valley  ridge, 
where  this  deflection  of  4*  lO'  from  the  gen- 
eral  course  of  the  line  ends,  in  going  west- 
ward, and  line  resumes  its  general  course. 

(04) — On  Cumberland  gap  and  Virginia 
road,  east  of  Cumberland  gap. 

(05) — On  small  hill  just  east  of  road  con- 
necting  Cumberland  gap  with  Old  Virginia 
and  (Cumberland  gap  roaa,  in  the  edge  <tf 
the  old  town  park. 
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(06)  —On  side  of  open  hlU  facing  south, 
about  2}  squareB  east  of  the  Tazewell  and 
Kentudi^  road,  at  Cumberland  sap. 

(97)^On  west  side  of  Tazewcdl  and  Ken- 
tucky road,  and  just  east  of  woolen  factory 
at  Cumberland  gap. 

(98) — ^At  foot  of  Cumberland  mountain, 
west  of  the  Union  Railway  station,  and  in 
line  with  the  south  edse  of  the  south  chim- 
ney of  said  Union  Railway  station. 

(99) — On  summit  of  Cumberland  moun- 
tain. The  monument  of  cut  limestone  has 
••V"  and  "T"  cut  on  its  adjacent  vertical 
faces,  and  "Corner"  cut  on  its  top.  Its  base 
is  set  in  cement  and  broken  rock,  with  one 
diagonal  running  east  and  west.  The  sum- 
mit of  the  sandstone  ledge  was  blasted  in 
order  to  set  this  monument. 

In  addition  to  the  cut-stone  monuments 
and  other  durable  marks,  your  commission- 
am  marked  with  six  chops,  thus;— 


\  / 

the  trees  on  and  within  10  feet  of  this  line 
8  on  each  side. 

*  *Your  commissioners  unanimously  agree  in 
recommending  that  the  rights  of  individuals 
having  claims  or  titles  to  lands  on  either 
side  of  said  boundary  line,  as  ascertained, 
remarked,  and  re-established  by  your  com- 
missioners, shall  not  in  consequence  thereof 
in  anywise  be  prejudiced  or  a^QTected,  where 
said  individuals  have  paid  th^r  taxes,  in 
good  faith,  in  the  wrong  state. 

William  C.  Hodgkins,    [seal.] 

Commissioner. 
James  B.  Baylor,  i[seal.] 

Commissioner. 
Andrew  H.  Buchanan,  [seal.] 
Commissioner. 

October  13,  1902. 
Report  of  the  Treasurer  of  the  Tennessee  and 

Virginia  Boundarv  Commission. 
To  the  Honorable  the  Chief  Justice  and  As- 
sociate Justices  of  the  Supreme  Court  of 
the  United  States: 

The  treasurer  of  the  commission  appointed 
by  the  decree  of  this  honorable  court,  dated 
April  30,  1900,  to  re-establish  the  boundary 
between  the  states  of  Virginia  and  Tennes- 
see, herewith  submits  the  abstracts  of  the 
monthly  expenditures  of  the  entire  work,— 
ten  in  number, — ^beginning  May,  1901,  and 
ending  September,  1902,  as  follows: 

No.  1.  May,   1901    $  384.06 

No.  2.  June,  1901   1083.76 

No.  3.  July,   1901   1070.18 

No.  4.  August.  1901   1197.76 

No.  5.  September,  1901    1263.11 

No.  6.  October,  1901 1565.63 

No.  7.  June,  1902   262.13 

No.  8.  July,    1902   1045.45 

No.  9.  August,  1902 1246.34 

No.10.  September,  1902  368.69 

99476.99 
;  ehargeable  to  eaeh  itata  . .     4738.00 
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•  General  Summary.  * 
Remuneration    of    Commissioners, 

at  $10  per  day  $6730.00 

Transportation  to  and  from  field  •  274.04 

Transportation  in  field  (about)  ••  1086 JSS 

Stone  monuments 678.90 

Labor,  frei^^t,  etc 1707.47 

Total $9476.90 

Cash  received  from  Virginia 4737.99 

Cash  received  from  Tennessee  ....     4738.00 

Total $9476.90 

The  above  is  respectfully  submitted. 
A.  H.  Buchanan, 
Treasurer  of  tha  Boundaiy  Commission. 

J.  C.  W.  United  States  Department  of  Ag- 
riculture, Bureau  of  Forestry,  Washing- 
ton, D.  C. 

Office  of  the  Forester. 

August  20,  1901. 
This  beech  block  came  from  the  "offset" 
near  its  western  end  and  Just  east  of  tkt 
"Shady  road."  J.  B.  Baylor, 

Commissioner. 

Mr.  J.  B.  Baylor,  Tenn.-Va.  Boundary  Com- 
mission, 

Abingdon,  Virginia. 
Dear  Sir:— 

Your  letter  of  August  17,  and  also  the 
beech  block  are  at  hand.  In  the  absence  of 
Mr.  Sudworth,  with  whom  your  previous 
correspondence  has  been,  I  am  glad  to  give 
jrou  my  opinion  as  to  the  questions  stated 
in  your  letter. 

()winff  to  the  very  slow  growth  of  the  tree 
from  which  this  block  was  cut,  in  early  life,- 
it  is  not  possible  to  count  the  annual  rinpa, 
even  with  the  aid  of  a  strong  magnifier,  with 
absolute  certainty  of  accuracy.  The  results 
I  have  obtained  show  that  ita  age  in  1802  S 
was  96  years,  and  that  its  diameter,  no(l*ia-* 
eluding  bark,  was  about  6  inches,  or  about 
6i  incnes,  including  the  bark.  There  are 
five  wounds  shown  in  this  block.  Two  of 
these  occurred,  in  my  judgment,  forty-three 
years  ago,  or  in  the  year  1858.  The  three 
older  wounds  I  believe  were  made  ninety- 
nine  vears  ago,  or  in  1802. 

This  beech  block  will  be  carefully  stored 
away  in  this  bureau. 

Veiy  truly, 
(Signed)     Overton  W.  Price, 
Acting  Forester. 

J.  C.  W.  United  States  Department  of  Ag- 
riculture, Bureau  of  Forestry,  Wash- 
ington, D.  C. 

Division  of  Forest  Investigation. 

November  11,  1901. 
This  hemlock  block  came  from  near  tba 
eastern  end  of  the  '*off-set  line," — a  short 
distance  from  where  the  marked  trees  end. 
J.  B.  Baylor, 
Commissioner. 

Mr.  J.  B.  Baylor,  Tenn.-Va.  Boundary  Com- 
mission, 

Bloomingdala,  SulUvan  Comity,  Tuuk 
Dear  Sir:— 

The  hemlock  blocks  sent  to  this  office  Mms 
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time  ago  have  remained  unexamined  so  long 
on  account  of  my  absence  from  the  office. 
I  regret  to  have  thus  delayed  the  answer  so 

lOKg. 

'I  have  just  examined  the  specimens,  and 
find  that  the  deeper  scar  in  the  larger  of  the 
two  specimens  was  made  in  the  year  1802. 
Ninety-nine  annual  rings  were  formed  since 
the  scar  was  made.  Tnis  year's  growth  is 
still  in  a  formative  sta^. 

The  somewhat  superficial  scar  in  the  small- 
er specimen  was  made  in  1858,  42  annual 
rings  haying  been  laid  on  since  the  mark 
was  made.  The  last  season's  growth  is  not 
complete. 

As  requested  in  your  letter  of  Sept.  8, 
these  blocks  will  be  retflined  subject  to 
further  advices  from  you. 

Very  truly  yours, 
CO  (Signed)     Geo.  B.  Sud worth,  Chief. 

•  Property  List  Purchased  for  Field  Outfit  in 
the  Boundary  Survey. 
8  saddles,  bridles,  and  blankets  ....  $27.50 

1  cooking  stove  and  repairs 7.00 

1  heating  stove 2.25 

8  joints  of  stovepipe  1.35 

1  crowbar 65 

1  shovel 85 

1  grindstone 90 

6  axes   3.90 

2  files 20 

4  lamps 1.00 

1  saw   (large)    1.35 

1  trowel 50 

2  pairs  of  tree-climbers 3.50 

1  cot 2.60 

1  office  table 2.60 

1  diniug  Uble 1.00 

Total $56.95 

Of  the  above,  at  the  close  of  the  field-work, 
the  following  were  sold: 

2  saddles $3.00 

2  stoves   2.50 

2  tables  2.00 

3  lamps 60 

!  1  grindstone 60 

1  saw 76 

2  axes 65 

1  cot 50 

1  shovel 60 

Totel $11.00 

For  the  remainder,  not  worn  out,  purchas- 
ers could  not  be  found  without  the  delay  of 
a  commissioner  in  the  field,  at  a  greater  ex- 
pense than  they  were  worth.  The  proceeds 
of  the  sales  made — $11.00 — ^have  been  re- 
turned, one  half  to  each  state. 

A.  H.  Buchanan,  Treasurer. 

(190  U.  8.  11«)         

HENRY  H.  BOCKFINGER,  Appi., 

JOHN  W.  FOSTER,  W.  S.  Robertson  and  A. 
G.  Schnell,  Trustees  of  Town  site  Board 
No.  6,  Oklahoma  Territory. 

Public  landt— Oklahoma  town  sitea — action 
doet  not  lie  to  deveet  trustees  of  title. 

One  claiming  under  the  homestead  laws  of  the 


United  States  cannot  maintain  a  salt  against 
Oklahoma  town  site  trustees  to  devest  them 
of  the  title  held  by  them,  under  the  act  of 
May  14,  1890  (28  Stat  at  L.  109,  chap.  207, 
U.  B.  Comp.  SUt.  1901,  p.  1468),  In  trust  for 
town  site  occupants,  since,  until  conveyed  to 
an  occupant  as  provided  In  such  act,  the  title 
remains,  In  every  essential  sense.  In  the 
United  SUtes. 

[Na  176.] 

Argued  February  26,  190S.    Decided  June 
J,  190S. 


A 


PPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Omrt  of  Logan  County  sustaining  a  demurs 
rer  to  and  dismissing  a  complaint  in  an  ac- 
tion to  devest  town  site  trustees  of  the  title 
held  by  them  under  the  Oklahoma  town  site 
act.    Afprmed, 

See  same  case  below,  10  Okla.  488,  62  Pao. 
799. 

The  facts  are  stated  in  the  opinion. 

Meaara,  James  B.  Keaton,  John  W. 
Bhartel,  Frank  Wella,  John  H.  Cotteral,  and 
C  O.  Homer  for  appellant. 

Messrs.  Horace  Speed  and  liarsdea  O. 
Bnrok  for  appellees. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  case  involves  the  construction  of  the 
act  of  Congress  passed  May  14th,  1890,  en- 
titled "An  Act  to  Provide  for  Town  Site  En- 
tries of  Land  in  What  is  Known  as 
'Oklahoma,'  and  for  Other  Purposes."  26 
Stat,  at  L.  109,  chap.  207  (U.  S.  Comp.  Stat 
1901,  p.  1463). 

As  the  purpose  and  scope  of  the  act  can  be 
ascertained  only  by  examining  all  of  its  pro-|« 
visions,  it  is  here  given  in  fuU :  ^ 

*  "S  1.  That  so  much  of  the  public  lands* 
situate  in  the  territoiy  of  Oklahoma,  now 
open  to  settlement,  as  may  be  necessary  to 
embrace  all  the  leeal  subdivisions  covered  by 
actual  occupany  for  purposes  of  trade  and 
business,  not  exceeding  twelve  hundred  and 
eighty  acres  in  each  case,  may  be  entered  as 
town  sites,  for  the  several  use  and  benefit  of 
the  occupants  thereof,  by  three  trustees,  to 
be  appointed  by  the  Secretary  of  the  Inte- 
rior for  that  purpose,  such  entry  to  be  made 
under  the  provisions  of  section  twen^-three 
hundred  and  eighty-seven  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  1467), 
as  near  as  may  be;  and  when  such  entiy 
shall  have  been  made,  the  Secretary  of  the 
Interior  shall  provide  regulations  for  the 
proper  execution  of  the  trust,  by  such  true- 
tees,  including  the  survey  of  the  land  into 
streets,  alleys,  squares,  blocks,  and  lots  when 
necessary,  or  the  approval  of  such  survey  as 
may  already  have  been  made  by  the  inhabi- 
tants thereof,  the  assessment  upon  the  lots  of 
such  sum  as  may  be  necessary  to  pay  for  the 
lands  embraced  in  such  town  site,  costs  of 
survey,  conveyance  of  lots,  and  other  neces- 
sary expenses,  includins  compensation  of 
trustees:  Provided,  That  the  Secretary  of 
the  Interior  may,  when  practicable,  cause 
more  than  one  town  site  to  be  entered  and 
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the  trust  thereby  created  executed  in  the 
manner  herein  provided  by  a  single  board  of 
trueteefl,  but  not  more  than  seven  boards  of 
trustees  in  all  shall  be  appointed  for  said 
territory,  and  no  more  than  two  members  of 
any  of  said  boards  shall  be  appointed  from 
one  political  party, 

"§  2.  That  in  the  execution  of  such  trust, 
and  for  the  purpose  of  the  oonveyanoe  of  ti- 
tle by  said  trustees,  any  certificate  or  other 
paper  evidence  of  claim  duly  issued  by  the 
authority  recognized  for  such  purpose  by  the 
people  residing  upon  any  town  site  the  sub- 
ject of  entry  hereunder,  shall  be  taken  as 
evidence  of  the  occupancv  by  the  holder 
thereof  of  the  lot  or  lots  therein  described, 
except  that,  where  there  is  an  adverse  claim 
to  said  property,  such  certificate  shall  only 
be  prima  facie  evidence  of  the  claim  ol  oc- 
cupancy of  the  holder:  Provided,  That 
nothing  in  this  act  contained  shall  be  so  con- 
strued as  to  make  valid  any  claim  now  in- 
oc  valid  of  those  who  entered  upon  and  oceu- 
S  pied  said  lands  in  violation  of  the  laws  of 
«  the  United  Statefl*or  the  proclamation  of  the 
President  thereunder:  Provided  further. 
That  the  certificates  hereinbefore  mentioned 
■hall  not  be  taken  as  evidence  in  favor  of 
anj  person  claiming  lota  who  entered  upon 
■aid  lots  in  violation  of  law  or  the  proclama- 
tion of  the  President  thereunder. 

''S  3.  That  lots  of  land  occupied  by  any  re- 
ligious oreanization,  incorporated  or  other- 
wise, conforming  to  the  approved  survey 
within  the  limits  of  such  town  site,  shall  be 
eonveyed  to  or  in  trust  for  the  same. 

"§  4.  That  all  lots  not  disposed  of  as  here- 
inbefore provided  for  shall  be  sold,  under  the 
direction  of  the  Secretarjr  of  the  Interior, 
for  the  benefit  of  the  municipal  government 
of  any  such  town,  or  the  same  or  any  part 
thereof  may  be  reserved  for  public  use  as 
sites  for  public  buildines,  or  for  the  purpose 
of  parks,  if,  in  the  judgment  of  the  Secre- 
tary, suc^  reservation  would  be  for  the  pub- 
lic interest,  and  the  Secretary  shall  execute 
proper  conveyances  to  carry  out  the  provi- 
sions of  this  section. 

'*§  5.  That  the  provisions  of  sections  four, 
five,  six,  and  seven  of  an  act  of  the  legisla- 
ture of  the  state  [of]  Kansas,  entitled  'An 
Act  Relatine  to  Town  Sites,'  approved  March 
second,  eighteen  hundred  ana  sixty-eight, 
shall,  so  far  as  applicable,  govern  the  trus- 
tees in  the  performance  of  their  duties 
hereunder. 

"S  6.  That  all  entries  of  town  sites  now 
pending,  on  application  hereafter  made  un- 
der this  act,  shall  have  preference,  at  the 
local  land  office,  of  the  ordinary  business  of 
the  office,  and  shall  be  determined  as  speed- 
ily as  possible;  and  if  an  appeal  shall  be 
taken  from  the  decision  of  the  local  office  in 
any  such  case  to  the  Commissioner  of  the 
General  Land  Office,  the  same  shall  be  made 
■pecial,  and  disposed  of  by  him  as  expedi- 
tiously as  the  duties  of  his  office  will  per- 
mit; and  so  if  an  appeal  should  be  taken  to 
the  Secretary  of  the  Interior.  And  all  ap- 
plications heretofore  filed  in  the  proper  land 
office  shall  have  the  same  force  and  effect  as 
if  made  under  the  provisions  of  this  aet; 


and  upon  the  application  of  the  trustees 
herein  provided  for,  such  entries  shall  be 
prosecuted  to  final  issue  in  the  names  of  such 
trustees,  without  other  formality;  and  when 
final  entry  is  made,  the  title  of  the  United 
States  to  the  land  covered  by  such  entry 
shall  be  conveyed  to  said  trustees  for  theo 
uses  and  purposes  herein  provided.  S 

*"S  7.  Tnat  the  trustees  appointed  under* 
this  act  shall  have  the  power  to  administer 
oaths,  to  hear  and  determine  all  controver- 
sies arising  in  the  execution  of  this  act, 
shall  keep  a  record  of  their  proceedings, 
which  shall,  with  all  papers  filed  with  them 
and  all  evidence  of  their  official  acts,  except 
conveyances,  be  filed  in  the  General  Land 
Office,  and  become  part  of  the  records  of  the 
same,  and  all  conveyances  executed  by  them 
shall  be  acknowledged  before  an  officer  duly 
authorized  for  that  purpose.  They  shall  be 
allowed  such  compensation  as  the  Secretary 
of  the  Interior  may  prescribe,  not  exceeding 
ten  dollars  per  day  while  actually  employed, 
and  such  traveling  and  other  necessary  ex- 
penses as  the  Secretary  may  authorize,  and 
the  Secretary  of  the  Interior  shall  also  pro- 
vide them  with  necessary  clerical  force,  by 
detail  or  otherwise. 

**i  8.  That  the  sum  of  ten  thousand  dol- 
lars or  so  much  thereof  as  may  be  necessary 
is  hereby  appropriated  to  carry  into  effect 
tho  provisions  of  this  act,  except  that  no 
portion  of  said  sum  shall  be  used  in  making 
payment  for  land  entered  hereunder,  And  the 
disbursements  therefrom  shall  be  refunded 
to  the  Treasury  from  the  sums  which  may  be 
realized  from  the  assessments  made  to  de- 
fray the  expense  of  carrying  out  the  provi- 
sions of  this  act."  26  Stat,  at  L.  110,  chap. 
207  (U.  S.  Comp.  SUt.  1901,  p.  1464). 

The  complaint  shows  that  the  appellees 
are  the  trustees  of  town  site  board  number 
six,  duly  constituted  and  appointed  by  the 
Secretary  of  the  Interior,  and  assigned  to  the 
town  site  of  West  Guthrie,  Oklahoma  terri- 
tory, and  had  acquired  the  legal  title  to  the 
western  half  of  section  eight,  of  township 
sixteen,  north  of  range  two,  in  Logan  coun- 
ty, in  that  territory. 

Bockfinger,  claiming  to  have  become  enti- 
tled, under  the  homestead  laws  of  the  United 
States,  to  the  southwest  quarter  of  that 
land,— which  was  embraced  within  the  town 
site  boundary, — ^brought  this  suit  in  a  ter- 
ritorial district  court  against  the  appellees 
as  town  site  trustees.  The  relief  sought  was 
a  decree  that  the  trustees  hold  the  title  in 
trust  for  his  use  and  benefit,  and  be  com- 
pelled to  coiivey  to  him. 

The  defendants  demurred  to  the  complaint 
upon  several  grounds,  among  others,  upon 
the  ground  that  the  court  had  no  jurisdio-9 
tion  of  the  subject  of  the  action  nor  of  theJS 
defendants* in  their  capacity  as  town  site* 
trustees.    The  demurrer  was  sustained,  and 
the  plaintiff,  electing  to  stand  on  his  com- 
plaint, the  suit  was  dismissed.    Upon  appeal 
to  the  supreme  court  of  the  territory,  the  de- 
cree of  the  district  court  was  affirmed. 

The  decisive  question  in  the  ease  is 
whether  the  plaintiff's  claim  to  the  land  can 
be  made  the  subject  of  a  suit  against  tbs 
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die  trustees  as  such.  Upon  a  careful 
scrutiny  of  the  proyisions  of  the  act  of  1890, 
we  are  of  opinion  that  this  question  must  be 
answered  m  the  ne^tive.  The  phdntiff 
asked  a  decree  declaring  that  the  title  ac- 
quired by  the  trustees  under  the  act  of  Gon- 
gress  for  the  use  of  town  site  occupants  be 
eld  in  trust  for  and  conyeyed  to  him.  But 
•in  such  relief  could  haye  been  granted  if  the 
title  acquired  by  the  trustees  was  held  by 
them  in  trust  for  the  purposes  of  the  act  of 
Congress,  and  if,  in  eyery  substantial  sense, 
so  far  as  real  ownership  is  concerned,  the 
land  still  belonged  to  the  United  States. 

That  the  title  was  so  held  by  the  town  site 
trustees  is,  we  think,  clear.  They  did  not 
bold  an  indefeasible  title  as  of  priyate  right, 
with  power  to  dispose  of  the  land  at  will, 
but  only  as  trustees  for  such  occupants  as 
should  be  ascertained,  in  the  mode  prescribed 
by  the  act  of  Congress,  to  be  entitled  to  par- 
ticular lots  within  the  town  site  boundary. 
The  trust  was  not,  in  any  sense,  of  a  per- 
manent character.  Its  creation  by  Congress 
was  only  a  step  towards  the  ultimate  trans- 
mission of  the  title  of  the  United  States  to 
•ocupants  under  the  town  site  act.  The 
4  United  States  retained  its  hold  on  the  land 
J  until  the  title  by  proper  conyeyances  should 
I  pass  absolutely  from  it  or*from  its  officers 
or  agents,  the  town  site  trustees,  to  such  oc- 
cupants. When  an  occupant  thus  acquired 
title,  anyone  who  claimed  that  he  was  en- 
titled to  the  land  could  litigate  the  matter 
with  the  occupant  in  some  court  of  compe- 
tent jurisdiction ;  for,  as  between  the  United 
States  and  the  occupant,  the  former  had 
then  parted  with  its  title. 

It  is  suggested  that,  under  this  yiew, 
many  years  might  elapse  before  the  person 
to  whom,  as  occupant,  the  land  was  awarded, 
could  be  sued  by  the  person  claiming  a  supe- 
rior right  to  that  acquired  by  the  &>wn  site 
trustees  for  the  use  and  benefit  of  occupants. 
This  is  true,  but  it  cannot  alter  the  fact 
that,  under  the  act  of  Congress,  the  title  re- 
mained, in  eyery  essential  sense,  in  the 
United  States,  until  conyeyed  to  the  occu- 
pant The  United  States,  as  the  primary 
owner  of  the  land,  could  prescribe  the  terms 
upon  which  it  could  be  disposed  of  to  occu- 
pants. A  suit  against  the  town  site  trustees 
to  compel  them,  without  regard  to  the  act 
of  Congress,  to  convey  to  one  who  was  not 
«n  occupant  within  the  meaning  of  that  act, 
was  a  suit  to  compel  them  to  conyey  land 
which  really  belonged  to  the  United  States. 
€uch  a  suit,  it  is  plain,  might  defeat  the  ex- 
ecution of  the  act  of  Congress. 

The  general  principle  was  fully  stated  in 
Johnson  y.  Totoaley,  13  Wall.  72,  20  L.  ed. 
485,  in  which  this  court,  after  obsery- 
ing  that  it  had  firmly  refused  to  interfere 
with  the  Land  Department  in  its  administra- 
tion of  the  public  lands,  so  long  as  the  title 
uaa  in  the  United  States,  said:  ''On  the 
other  hand,  it  has  constantly  asserted  the 
right  of  the  proper  courts  to  inquire,  after 
the  title  had  passed  from  the  government, 
and  the  question  lecame  one  of  private  right, 
whether,  according  to  the  established  rules 
of  mpdi^  and  the  aets  of  Congresa  eoneen- 


inff  the  public  lands,  the  party  holding  that 
title  should  hold  absolutely  as  his  own  or  as 
trustee  for  another." 

This  was  the  ground  upon  which  the  court 
proceeded  in  MoDaid  y.  Oklahoma,  150  U. 
S.  209,  37  L.  ed.  1055,  14  Sup.  Ct  Rep.  59, 
in  which  case  the  question  was  as  to  Um 
right  of  town  site  trustees  to  withhold  a 
deed  pending  an  appeal  to  the  Commiaslooer 
of  the  General  Land  Office.  Id  that  ease  it 
became  necessary  to  declare  the  scope  and« 
meaning  of  the  act  of  1890.  S 

*  After  referring  to  a  decision  of  the  Land* 
Department,  under  the  act  of  1890,  to  the 
effect  that  "the  issue  of  the  patent  to  town 
site  trustees  under  the  act  was  not  a  dia- 
poeiUon  of  the  government  title,  but  a  con- 
veyance in  trust,  to  be  held  under  the  direc- 
tion of  the  Secretary  of  the  Interior,"  the 
court  in  that  case,  speaking  by  Chief  Justice 
Fuller,  said:  "This  proposition  is  denied, 
and  it  is  insisted  that  the  authority  of  the 
Secretary  relates  solely  to  public  lands  the 
title  to  which  is  still  in  the  United  SUtes, 
and  that,  by  the  issue  of  the  patent  to  town 
site  trustees,  the  title  passes,  and  all  control 
over  the  lands  embraced  therein  is  lost. 
Hence,  that  in  this  case  the  title  of  the 
United  States  passed  by  the  patent  to  the 
trustees,  and  that  they  held  it  thereafter  in 
trust  for  the  occupants,  free  from  the  control 
of  the  Lana  Department.  Reference  is  made 
to  Moore  v.  Bobbins,  96  U.  8.  530,  24  L.  ed. 
S48,  and  like  cases,  to  the  point  that  when 
a  patent  has  been  awarded,  issued,  delivered, 
and  accepted,  all  right  to  control  the  title 
or  to  decide  on  the  right  to  the  title  hu 
passed  from  the  executive  department  of  the 
government.  But  those  cases  refer  to  the 
legal  title  directly  and  finally  conferred,  and 
the  principle  invoked  can  only  be  applicable 
on  the  assumption  that,  by  the  town  site 
conveyance,  title  was  granted  to  the  Okla- 
homa trustees  for  the  purpose  of  devestinfl 
the  government  of  all  authority  and  contrm 
over  the  final  disposition  •  of  the  property, 
and  not  for  the  purpose  of  putting  title  m 
the  trustees  as  agentis  of  the  ffovernment  for 
the  execution  of  the  trust  aevolving  upon 
them  as  such.  Whether  this  assumption  it 
justified  or  not  must  depend  upon  the  terms 
and  true  construction  of  tne  act  of  May  14tih, 
1890." 

The  court  then  examined  the  several  seo-' 
tions  of  the  act  of  1890,  and  proceeded :  "In 
the  light  of  these  provisions  we  perceive  no 
reason  for  doubting  that  the  trustees  ap- 
pointed by  the  Secretanr  under  the  act,  and 
whose  compensation  and  expenses  were  fixed 
by  him,  were  agents  of  the  government  for 
the  purpose  of  carrying  out  the  truat  there- 
by created,  to  the  extent  and  as  specified, 
and  this  included  the  ascertainment  of  the 
beneficiaries  in  the  first  instance,  and  the 
transfer  of  the  title  to  them.  While,  on  the 
final  entry,  the  tiUe  of  the  United  SUtea 
was  to  be  conveyed  to  the  trustees,  such  J 
conveyance  was*explicitly  declared  as  made* 
'for  the  uses  and  purposes  in  the  act  pro- 
vided,' and  among  these  uses  and  purposes 
was  the  determination  of  oontroversiea  b^ 
tween  eontaittng  daimanta  by  the 
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who  were  to  admiiuster  oaths,  pase  on  evi- 
dence, and  keep  a  record  of  their  proceed- 
ings, to  be  deposited  in  the  Land  jOepart- 
ment.  They  unquestionably  acted  in  that 
regard  as  the  renresentatives  of  the  sovern- 
ment,  and  their  aecisions  were  properly  sub- 
ject to  that  appeal  to  the  Commissioner  and 
the  Secretary,  for  which  the  Secretary's  reg- 
ulations provided.  As  matter  of  conven- 
ience, the  trustees  were  the  instrumentality 
for  tiie  transmission  of  title  in  respect  of 
lands  disposed  of  to  actual  holders,  while 
the  Seoretarjr,  notwithstanding  the  patent, 
was  the  medium  as  to  surplus  lands,  which 
he  could  not  be  if  the  legal  title  had  defin- 
itively passed  to  the  trustees  by  the  patent 
for  the  whole  site.  The  result  is  the  same  if 
the  4th  section  be  construed  as  directing  the 
Secretary  to  cause  the  trustees  to  execute  the 
conveyance  therein  referred  to.  The  trust 
upon  which  the  title  was  held  was  to  be  dis- 
charged in  accordance  with  the  regulations, 
and  was  necessarily  subject  to  the  supervi- 
sory power  of  the  Department  of  the  Interior. 
Section  2387  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  1457),  confirms  this 
view,  for  the  town  sites  there  referred  to 
were  to  be  entered  by  the  corporate  author- 
ities of  the  town,  if  incorporated,  or,  if  not, 
by  the  judge  of  the  county  court  for  the 
eoonty  m  which  the  town  was  located,  and 
the  trust  as  to  the  disposal  of  the  lots  and 
proceeds  of  the  sales  thereof  was  to  be  exe- 
cuted in  accordance  with  such  refpilations  as 
might  be  prescribed  by  the  le^slative  au- 
thority of  the  state  or  territoiry  ^^  which  the 
town  might  be  situated;  while,  under  this 
special  act  in  reference  to  Oklahoma,  the  en- 
try was  to  be  made  by  trustees  appointed 
by  the  Secretary,  and  the  trust  conducted 
under  such  regulations  as  might  be  estab- 
lished by  him.  In  the  one  case,  the  p;ovem- 
ment  parted  with  its  connection  with  the 
land  wnen  the  patent  issued  to  the  local  au- 
thority; in  the  other,  the  government  retains 
its  connection  by  having  the  entiy  made  by 
its  own  agents,  and  the  trust  executed  in  the 
manner  it  directs.    By  the  scheme  of  this 

Sact,  the  title  is  held  in  trust  for  the  occupy- 
^  ing  claimants,  it  is  true,  but  also  in  trust 
*  «u6  modo  for  the  government  until  the  right* 
f ul  claimants  and  the  undisposed  of  or  sur- 
plus lands  are  ascertained.'* 

It  is  suggested  that  the  question  in  the 
McDaid  Case  was  not  the  same  as  the  one 
now  under  consideration.  That  is  true,  but 
the  decision  in  that  case  required  the  court 
to  determine  the  meaning  of  the  act  of  Con- 
gress of  1800;  consequently,  what  was  said 
in  the  MoDaid  Com  as  to  the  scope  of  the 
act  is  pertinent  here. 

Several  cases  were  cited  in  argument  as 
sustaining  such  a  eonstruction  of  the  act  of 
Congress  as  would  authorize  a  suit  like  this. 
We  allude  to  /^a  Emhlen,  161  U.  8.  52,  66, 
40  L.  ed.  613,  C16, 16  Sup.  Ot  Rep.  487,  488; 
Oermania  Iron  Co,  v.  United  States,  165  U. 
S.  379,  41  L.  ed.  754,  17  Sup.  Ct  Rep.  837; 
and  Payne  v.  Robertson,  169  U.  8.  323,  42  L. 
ed.  764,  18  Sup.  a.  Rep.  337. 

In  Emhlen'a  Case  it  appeared  that  pend* 
ing  a  contest  before  the  Secretary  of  the  In* 


terior   between   Emblen   and    Weed   as   to 

whom  a  patent  should  be  issued  for  a  trael 
of  land  in  Colorado,  Congress  passed  an  aet 
[28  Stat,  at  L.  599,  chap.  15]  confirmiiw 
Weed's  entry,  and  directing  that  a  pateni 
issue  to  him,  which  was  done.  Then  Em- 
blen sought  by  mandamus  to  compel  the  Sec- 
retary to  rehear  the  case,  and  to  decide  the 
issue  between  him  and  Weed,  independently 
of  the  act  of  Congress,  which  was  alleged  to 
be  unconstitutional.  This  court,  speaking 
by  Mr.  Justice  Gray,  said:  '^Such  being  the 
state  of  the  case,  it  is  quite  clear  that  (even 
if  the  act  of  Congress  was  unconstitutional, 
which  we  do  not  intimate)  the  writ  of  man- 
damus prajred  for  should  not  be  granted. 
The  determination  of  the  contest  between  the 
claimants  of  conflicting  rights  of  pre-emp- 
tion, as  well  as  the  issue  of  a  patent  to 
either,  was  within  the  general  jurisdiction 
and  authority  of  the  Land  Department,  and 
cannot  be  controlled  or  restrained  by  man- 
damus or  injunction.  After  the  patent  has 
once  been  issued,  the  ori^nal  contest  is  no 
longer  within  the  jurisdiction  of  the  Land 
Department.  The  patent  conveys  the  legal 
title  to  the  patentees;  and  cannot  be  revoked 
or  set  aside,  except  upon  judicial  proceedings 
instituted  in  behalf  of  the  United  States. 
The  only  remedy  of  Emblen  is  by  hill  in 
equity  to  charge  Weed  with  a  trust  in  his 
favor.  All  this  is  clearly  settled  by  previ- 
ous decisions  of  this  court,  including  someg 
of  those  on  which  the  petitioner  most  relies'^S 
— citing  Johnson  v.  Totcsleyt*lS  Wall.  72,  20* 
L.  ed.  486;  Moore  v.  Rohhins,  96  U.  S.  530, 
24  L.  ed.  848;  Marquez  v.  Frishie,  101  U.  8. 
473,  25  L.  ed.  800;  St.  Louie  Smelting  A  Bef, 
Co,  V.  Kemp,  104  U.  S.  636,  26  L.  ed.  875; 
Steel  V.  St,  Louis  Smelting  A  Ref.  Co,  106  U. 
S.  447,  27  L.  ed.  226,  1  Sup.  Ct  Rep.  389  f 
Monroe  Cattle  Co,  v.  Becker,  147  U,  S.  47,  37 
L.  ed.  72,  13  Sup.  Ot.  Rep.  217;  Turner  ▼• 
Sawyer,  150  U.  8,  578,  586,  37  L.  ed.  1189, 
1191,  14  Sup.  Ct.  Rep.  192.  So  far  from 
militating  against  the  doctrine  of  the  Ifo- 
Daid  Ca*e  tl£  above  observations  sustain  the 
views  there  expressed.  The  patent  referred 
to  in  the  Emhlen  Case  was  a  formal,  regular 
patent,  designed  to  pass  the  title  of  tbs 
united  States,  and  to  invest  the  patentee 
with  all  the  rights  of  the  United  States  in 
the  land. 

In  Oermania  Iron  Co.  v.  United  States^ 
165  U.  S.  379,  383,  41  L.  ed.  754,  756,  17 
Sup.  Ct.  Rep.  337,  the  question  was  whether 
tiie  court  could  by  decree,  in  a  writ  broueht 
by  the  United  States,  cancel  a  patent  that 
had  been  issued  by  inadvertence  and  mis- 
take, and  thereby  restore  the  jurisdiction  of 
the  Land  Department  to  determine  such  dis- 
puted questions  of  fact  as  involved  the  title 
to  the  land  patented.  That  suit  was  main- 
tained and  the  patent  was  canceled.  It  is 
clear  that  the  decision  has  no  bearing  on  th« 
question  now  before  us. 

In  Payne  v.  Robertson  the  question  as  t» 
the  right  to  maintain  a  suit  direetly  against 
the  town  site  trustees  for  the  purpose  of  de- 
vesting them  of  the  title  to  the  land  in  dis- 
pute does  not  appear  to  have  been  raised  fay 
the  parties;  It  certainly  was  not  deeidcd  fagr 
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the  court.  The  sole  question,  the  court  took 
care  to  say,  was  whether,  by  reason  of  his 
entry  into  the  territory,  and  his  presence 
there,  under  the  circumstances  stated,  the 
plaintiff,  who  was  a  deputy  marshal  of  the 
United  States,  was  disqualified  from  making 
a  homestead  entry  immediately  upon  the 
lands  being  opened  for  settlement.  The 
court  held  against  the  plaintiff  on  that 
pointy  and  that  being  conclusiye  of  the  case, 
the  judgment  of  this  court  was  placed  en- 
tirely upon  that  ground*  It  waa  not  neces- 
sary to  go  farther  and  decide  the  question 
here  presented. 

Nor  is  there  anything  in  Wilcox  v.  Jack- 
•Ofi  eo  dem.  M*Connellf  13  Pet.  498,  10  L.  ed. 
264,  and  United  States  v.  Sohurz,  102  U.  S. 
402,  26  L.  ed.  173,  at  all  in  conflict  with  the 
JJ  decisions  in  the  above  cases.    Both  the  Wil- 
^  cow  and  Schurz  Cases  reco^iz^  the  principle 
*  that  after  the  title  to  public  landi*has  passed 
from  the  United  States,  that  is,  after  the 
Land  Department  has  performed  the  last  act 
in  the  series  necessary  to  pass  the  title  of 
the  f^vemment,  the  courts  will,  as  between 
parties  asserting  conflicting^  rights  in  such 
Unds^  determine,  by  appropriate  ludicial  pro- 
ceedinffs,  which  of  the  parties  has  the  bet- 
ter ri|pt.    But  those  cases  equally  recognize 


the  principle  that  the  oourts  *vill  not  inter- 
fere with  the  Land  Department  in  its  control 
and  disposal  of  the  public  lands,  under  the 
legislation  of  Congress,  so  lon^  as  the  title 
in  any  essential  sense  remains  in  the  United 
States. 

Without  further  reference  to  authorities^ 
we  adjudge  that,  until  the  title  to  lands 
within  any  town  site  boundary  has  been  fi* 
nally  disposed  of  as  provided  in  the  act  of 
1890,  no  suit  can  be  maintained  against  the 
town  site  trustees  to  devest  them  of  the  title 
held  by  them  in  trust  for  occupants  under 
that  act;  although  a  town  site  occupant^ 
after  receiving  tiUe  under  the  act,  may  be 
sued  by  any  one  claiming  to  have  acquired, 
under  the  homestead  laws,  a  right  to  tiie 
lands  i)rior  and  superior  to  that  held  by  the 
town  site  trustees  for  the  use  and  benefit  of 
town  site  occupants. 

The  decree  of  the  Supreme  Oourt  of  OklO' 
homa  is  affirmed. 

Mr.  Justice  Wlilte  dissented. 


Mr.  Justice 
argument  of  this 
decision. 


did  not  hear  the 
nor  participate  in  the 


FOLLOWING  ARE  MEMORAKDA 

OF 

ALL  CASES  DISPOSED  OF  AT  OCTOBER  TBBM,  1902, 

WITHOUT  OPJQilONB  AND  NOT  BLBBWHSBB  OB  OTHSBWISS  HSPOBTBD  IN  TBX8  BDmON. 


Bun  Lm  Insubancb  Gompant  or  Aicebioa, 

Plaintiff  in  Error,  v.    Albebt  McCabe. 

[Noe.  253,  254.] 

In  Error  to  the  County  Court  of  Dallas 
County,  Texas. 

Mr.  Maurice  B,  Locke  for  plaintiff  in  er- 
ror. 

No  counsel  for  defendant  in  error. 

October  14,  1902.  Dismissed  with  costs, 
on  motion  of  Mr.  Maurice  B.  Locke  for  the 
plaintiff  in  error. 


CiTT  or  Auera,  Plamtiff  in  Brror,  o.  E.  0. 

Babtholoicew    €t    oi.,   BeoeiTerB.    [No. 

71.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Texas. 

Mr,  8,  R,  Fisher  for  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

October  14,  1902.  Dismissed  with  costs, 
on  motion  of  counsel  for  plaintiff  in  error. 


Peoflb  of  the  State  of  New  Tobx  em  reL 

Catadutia  Plank  Road  Company,  Plain- 

tiff  in  Error,  v.   CuBns  8.  Cumuxngb, 

Mayor,  et  al.    [Na  112.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  York. 

Mr,  Harwood  Dudley  for  plaintiff  in  er- 
ror. 

No  counsel  for  defendants  in  error. 

October  14,  1902.  Dismissed  with  008t% 
on  motion  of  counsel  for  the  plaintiff  in  sr- 


0.  E.  CoFE,  Appellant,  «.  Landa  H.  Bbabbv. 

[No.  245.] 

Appeal  from  the  Supreme  Court  of  ths 
Territory  of  Oklahoma. 

iff.  Horace  Speed  for  appellant. 

No  counsel  for  appellee. 

October  14,  1902.    Dismissed  with 
on  motion  of  counsel  for  appellant. 
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GLUOOfiK  SuoAB  RBrcaiio  Ck>HPAirT,  Plain- 
tiff in  Error,  v.  Geobgb  F.  Habdinq  et  ol. 
(No.  6.] 
In  Error   to  the   Supreme  Court  of  the 

Btate  of  Illinois. 
Measra,  Jno.  P,  Wilson,  Tho9.  A.  Moron, 

and  John  J.  Herriek  for  plaintiff  in  error. 
No  counsel  for  defendants  in  error. 
October  14,  1902.    Diamiaaed  with  costs, 

pursuant  to  the  10th  Rule. 


Manchesteb  Fibx  Absubakgb  CoMPAirr  of 

Manghesteb,  England,  et  al.,  Appellanta, 

V.  John  Hebbiott,  Treasurer  of  the  State 

of  Iowa,  et  aU     [No.  3.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Iowa. 

Meaara.  A.  H.  McVey  and  Wm.  AUen  But- 
ler for  appellants. 

Meaara,  Chaa,  W.  MuUan  and  Milton  Rem- 
ley  for  appellees. 

October  l\,  1002.  Diamiaaed,  per  stipula- 
tion, on  motion  of  Mr.  0,  W.  Mullan  for  the 
appellees. 

fioomsH  Union  &  Nationai.  Insubangb 

Company  of  Edindubgh,  Sootland,  and 

London,  England,  Plaintiff  in  Error,  «. 

John  Hkbbiot,  etc.    [No.  25.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Mr.  A,  H,  MoVey  for  plaintiff  in  error. 

Mr.  Ohaa.  W,  Mullan  for  defendants  in 
error. 

October  14,  1002.  Diamiaaed  per  stipula- 
tion, on  motion  of  Mr.  C.  W.  Mullan  for  the 
defendant  in  error. 


Allbgiibnt  Oil  Company  et  ol.,  PetitUmeraf 
V.  HiBAM  A.  Sntdeb  et  ol.     [No.  842.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  <rf  Appeals  for 

the  Sixth  Circuit. 

Mr,  8,  Bchoyer,  Jr,,  for  petitioners. 
Meaara,    Edward    MeBweeney  and    D.  A. 

HoUingaworih  for  respondents. 
October  20,  1002.    Denied. 


Boston  Fbuit  Company,  Petitioner,  «.  A.  G. 

Hall  et  al,    [No.  300.] 

Fetition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Meaara,  J.  L.  Thomdike  and  Ohaa.  Theo. 
Ruaaell  for  petitioner. 

Mr.  J.  Parker  Kirlin  for  respondents. 

October  20,  1002.    Denied, 


Pacifio  Coast  Company,  Petitioner  9.  W 
H.  Reynolds  et  aL     [No.  408.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

Meaara,  Geo,  W,  Towle,  Jr.  and  Tftos.  B. 

Reed  for  petitioner. 
No  counsel  for  respondents. 
October  20,  1802«    Denied. 


Guabantbb  Company  of  Nobth  Amesioa^ 
Petitioner,  v,   Phenix  Insubanck  Com- 
pany OF  Bbooklyn,  N.  Y.     [Na  430.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Mr.  Warren  Bwitzler  for  petitionar. 
Mr,  B.  0.  Brome  for  respondent. 
October  20,  1002.    Denied. 


Swain  P.  Chick  et  al,  Petitionera,  e,  Allen 

C.  FULLEB  et  al.     [No.  442.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Meaara,  Wm.  J,  Manning  d  Jaa.  H.  Bam^ 
ard  for  petitioners. 

Meaara,  Charlea  H.  Aldrieh  d  Frank  P. 
Reed  for  respondents. 

October  20,  1002.    Denied. 


Cbioaoo  &  Ebie  Railboao  Company,  Peti' 

tioner,  v,  Whuam  N.  Shaw.     [No.  453.} 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Meaara  W.  H,  H,  Miller  and  W,  0.  John- 
eon  for  petitioner. 

Mr.  Jaa.  C,  McShane  for  respondent. 
October  20,  1002.    Denied. 


London,  Pabib  &  Ambbioan  Bank,  Limited, 
Petitioner,  v,   Rosaub  Aabonstvin,  Ex- 
ecutrix, etc     [No.  465.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 

Meaara,  Louia  Marshall  and    Henry   Ach 

for  petitioner. 
Mr.  Simon  0.  Beheeline  for  respondent 
October  20,  1002.    Denied. 


Adah   S.   Hobman,   Pe^tiioner,  «.   Unitid 

States.     [No.  463.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  lor 
the  Sixth  Circuit. 

Mr.  H.  M.  RtUiaon  for  petitioner. 

Meaara.  Attorney  General  and  Solieitor 
General  Rioharda  for  respondent. 

October  20,  1002.    Denied. 


BUBUNOTtyN  TiBUST  COMPANY  et  ol.,  Peti- 
tionera,  e.  Silas  Pobibb  et  oL   [Na  464.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Meaara.  B.  P.  Waggoner,  0.  H.  Dean,  0.  h. 
Miller,  and  Prank  Hagerman  for  peiitioMiB. 

No  jcoonsel  for  respondents. 

October  20,  1802.    Denied. 
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GxosGB  TsuKAMOTO,    Appellant,    «.    JoHH 

h^CKMAinx,  et  aU    [No.  66.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Mr,  Jamea  O,  Maguire  for  appellant. 

Mr.  Tho8.  D.  Riordan  for  appellees. 

October  20,  1902.  Final  order  afflmied 
with  costs,  on  the  authority  of  Minnesota  ▼. 
Brundage,  180  U.  S.  409,  46  L.  ed.  639,  21 
Sup.  Ct  Rep.  456;  Markuaon  ▼.  Boucher,  176 
U.  S.  184,  44  L.  ed.  124,  20  Sup.  Ct  Rep.  76; 
and  cases  cited. 


WxuJAH  6.  Bbown,  Appellant,  «.  John  H. 

Drain,  Street  Superintendent,  etc,  et  oL 

[Na  266.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
California. 

Jfr.  Joseph  H,  Call  for  appellant. 

Mr,  Albert  H.  Crutoher  for  appellees. 

October  20,  1902.  Decree  affirmed  with 
«osts,  on  the  authority  of  Spies  ▼.  Illinois, 
123  U.  S.  131,  31  L.  ed.  80,  8  Sup.  Ct  Rep. 
SI ;  Richardson  y.  Louisville  d  N,  R.  Co.  169 
(J.  8.  128,  42  L.  ed.  687,  18  Sup.  Ct  Rep. 
SM;  Walston  r.  Nevin,  128  U.  S.  678,  32  L 
ed.  644,  9  Sup.  Ct.  Rep.  192;  Fallhrook  Irrig. 
Diet.  Y,  Bradley,  164  U.  S.  112,  41  L.  ed.  369, 
17  Sup.  Ct.  Rep.  66;  French  v.  Barber  As- 
phalt Paving  Co.  181  U.  8.  324,  46  L.  ed. 
879,  21  Sup.  Ct.  Rep.  625 ;  King  r.  Portland, 
184  U.  S.  61,  46  L.  ed.  431,  22  Sup.  Ct  Rep. 
290. 

Mr.  Justice  Harlan  took  no  part  in  the 
disposition  of  this 


Bank  of  Iron  Gate,  Plaintif  in  Error,  v. 

Maggde  a.  Bradt,  Executrix,   ete.     [No. 

349.] 

In  Error  to  the  Circuit  Court  of  the 
edited  States  for  the  Eastern  District  of 
Virginia. 

Mr,  Wm.  L.  RoyaU  for  plaintiff  in  error. 

Messrs,  Attorney  General  and  Solioitor 
€hneral  Richards  for  defendant  in  error. 

October  20,  1902.  Judgment  affinned 
with  costs,  on  the  authority  of  Veaeie  Bank 
w.  Fmrno,  8  WaU.  633,  19  L.  ed.  482. 


Indiana  Powir  Compant,  Ptaintiff  in  Er- 
ror,  V.   St.   Joseph  &  Eixhabt  Powbr 
Company.    [No.  894.] 
In  Error  to  the    Supreme  Court  of   the 

State  of  Indiana. 

Mes»r9.  Frank  F.  Reed  and  F,  Winter  for 

plaintiil  in  error. 
Mr.  Chas.  Francis  Carusi  for  defendant 

in  error. 

October  20,  1902.    Dismissed  for  the  want 

of  Jurisdiction,  on  the  authoriiy  of  Pim  ▼. 

St.  Xoirts,  166  U.  8.  273,  41  L.  ed.  714,  17 

Sap.  Ct  Rep.  322 ;  Cook  County  v.  Calumet 

d  a  Canal  d  Dock  Co,  138  U.  8.  636,  84  L. 

«d.  1110,  11  Sup.  Ct  Rep.  436;  Iknoey  ▼. 

Det  Jfotnes,  173  U.  S.  200,  43  L.  ed.  667,  19 

Sup.  Ct  Rep.  379;  Mountain  View  Min.  d 

Mitt.  Co.  ▼.  MoFaddm,  180  U.  &  636,  46  L. 

«d.  064i  21  Sap.  Ct  R^  488. 


Haroid    Crowlet,    AppeUani,   «•    Us 

Statu.    [No.  476.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Porto  Rico. 

Messrs,  Attorney  General  and  AMsisiatU 
Attorney  General  Hoyt  for  appellee. 

No  counsel  for  appellant 

October  20,  1902.  Doeketed  and  dismissed, 
on  motion  of  Mr.  Assistant  Attomay  Qtn" 
eral  Hoyt  for  the  appellee. 


New    Orleans    t    Wabhington    Paokxt 
Company,  Appellant,  v.   Railroad  Com- 
mission OF  Louisiana.    [No.  129.] 
Appeal  from  the  Circuit    Court    of   the 

United  States  for  the  Eastern  District  «f 

Louisiana. 
Mr,  J.  D.  Rouse  for  appellant 
Mr.  Walter  Guion  for  appellee. 
October  20,  1902.    Dismissed,  each  pur^ 

to  pay  its  own  costs,  per  stipulation. 


George  A.  Bunn,  Jr.,  et  al.  AppeUasiiMt  •• 
Dan  Jenkins  et  al.    [No.  164.] 
Appeal    from   the   Circuit   Court  of  ths 

United  States  for  the  Northern  District  of 

Alabama. 

Mr.  James  L.  Tanner  for  appellants. 
Mr,  J,  A.  W,  Smith  for  appellees. 
October  20,  1902.    Dismissed  with 

per  stipulation. 


Hbnrt  Thomas,   Petitioner,  ▼.  Intbbsxaoi 

Bunj>iNo    ft    Loan    Assocxatio:!.   [Now 

334.] 

On  Petition  lor  a  Writ  of  Certiorari  to  th« 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs,  James  B.  Stubbs  and  Thomas  B. 
Clark  for  petitioner. 

No  counsel  for  respondent 

October  21,  1902.  Dismissed,  on  motloo 
of  Mr.  Thomas  H.  Clark  for  the  petitioner. 


Rttbber  Tire  Wheel  Company  et  oL,  PeH^ 
tioners,  v.  Goodtbab  Tibb  A.  Rubber  Cox- 
pant  et  al.   [No.  462.] 
Petition  for  a  Writ  of  Certiorari  to  ths 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 

Messrs.  Hoke  Smith,  F.  P,  Fish,  <Lnd  /•  & 

Bennett,  for  petitioners. 

Messrs.  Edmund  Wetmore  and  H,  A.  Totd' 

min  for  respondents. 
October  27,  1902.    Denied. 


SomnrasN  Railway  Oompany,  Petitkmsr, 

▼.   John  R.   Cbaiq,  AdministraUfr,  sfe. 

[No.  464.] 

Petition  for  a  Writ  of  CeHionuri  to  the 
United  States  Circuit  Court  of  Appeals  1m 
the  Fourth  Circuit 

Mr.  Faiirfam  Harrison  for  petitioner. 

Mr.  James  E.  MoDonaid  for  i 

October  27,  1902.    Deniad. 
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OosmsUtJB  J.  MoKamaba  et  al,,  Petiiianera, 

y.  HoMB  Lakd  &  Catelb  Compaity  ei  al. 

[No.  466.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeab  for 
the  Ninth  Circuit. 

Mestn,  Geo.  R.  Peek,  John  8.  MiUer,  Met* 
rUt  Starr,  and  H,  O,  Molntire  for  petition- 

CTB. 

Messrs.  W,  E.  Cullen,  B.  0,  Day,  and  P.  C. 
Sharp,  for  respondente. 
October  27, 1902.    DenML 


PKBKIN6  Couinrr,  Nebraska,  Peiitumer,  «• 

E.  D.  Obavt.   [No.  408.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Messrs.  Chas.  P.  Manderson  and  J.  H.  Mo* 
Qowan  for  petitioner. 

Mr.  J.  M.  Johnson  for  respondent. 

October  21,  1902.    Denied. 


UmnD  Staivs  Fidelitt  &  OuABAmnr  Com- 
PAirr,  Petitioner,  v.  Omaha  Buildino  & 
CoRSTBUCTioK  Company  et  al.  [No.  409.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Ciixniit. 
Mr.  E.  O.  McQilton  for  petitioner. 
Mr.  B.  0.  Brome  for  respondents. 
October  27,  1002.    Denied. 

BOABD      OF      COUNTT      OOMMZBBIOinEBB     OF 

Ebabket  Countt,  Kansas,  Petitioner,  v, 

L.  Vandbiss.    [Na  473.] 

Petition  for  a  Writ  of  Certiix-ari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  A.  P.  Jetmore  for  petitioner. 

No  counsel  for  respondent. 

October  27,  1902.    Dwiied. 


Gbigaoo  House  Wbbokino  Company,  Peti- 
tioner,  v.  Otto  C.  Bibnby.   [No.  474.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Messrs.  Jas.  M.  Woolworth  and  Wm.  D. 

MoBugh  for  petitioner. 

Messrs.  Charles  J.  Greene  and  Balph  W. 

Brepkenridge  for  respondent. 
October  27,  1902.    Denied. 


Chables  T.  Cabnahan,  Plaintiff  in  Error, 
V.  P.  K.  Connolly.  [Nos.  328,  329,  330.] 
In  Error  to  the  Court  of  Appeals  of  the 

State  of  Colorado. 
Mr.  Charles  J.  Bughes,  Jr.,  for  plaintiff  in 


Messrs,  Chas.  flf.  Thomas,  W.  B.  Bryant, 
and  B.  B.  Lee  for  defendant  in  error. 

October  27,  1902.  Writs  of  error  dis- 
missed for  want  of  jurisdiction  on  the  au- 
thority of  Eustis  y.  Bolles,  160  U.  S.  361,  37 
L,  ed.  1111,  14  Sup.  Ct  Rep.  131;  Barrison 
T.  Morton,  171  U.  8.  38,  43  L.  ed.  63,  18  Sup. 
Ct  Rep.  742;  Brie  R.  Co.  v.  Purdy,  186  U. 
B.  148,  46  li.  ed.  847,  22  Sup.  Ct.  Rep.  606; 
and  other  cafies;  and  see  case  below.  Cam- 
ahan  v.  Connolly  (Colo.  App.)  68  Pac,  8.3Q. 


Du  Sken  Tau  et  al.  Appellants,  v.  Unitsd 
States.  [No.  486] ;  Lee  Chin  Chinq,  Ap- 
pellant, V,  United  States.  [No.  486}  f 
Mot  Yeb  Tai  et  al.,  Appellawts,  «•  Un]1E» 
States.  [No.  487.] 
Appeals  from  the  IDistrict  Court  of  th* 

United  States  for  the  N<»rthem  District  of 

New  York. 

Messrs.  Attorney  General    and    Solicitor 

Cfeneral  Richards  for  appellee. 
No  counsel  for  appellants. 
October  27,  1902.  Docketed  and  dismissedr 

on  motion  of  Mr.  Solicitor  Oeneral  RichardSf 

for  the  appellee. 


John  M.  Pebkins,  Petitioner,  9.  Andbew  K. 

Hendbyz  et  al.    [No.  437.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeab  for 
the  First  Circuit. 

Mr.  John  M.  Perkins  for  petitioner. 

Messrs.  Charles  M.  Reed  and  L.  L.  Scaift 
for  respondents. 

November  3,  1902.    Denied, 


Silas  F.  Kino,  Petitioner,  v.  J.  O.  Bendeb* 

[Na  446.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  J.  C.  Campbell,  Wm.  A.  Maur^,, 
and  W.  B.  Metson  for  petitions. 

Mr.  J.  0,  Bender  propria  persona^ 

November  3,  1902.    Denied., 


Peck  Bbothebs  Company  or  Illinois,  P^ 

titioner,  v.  Peck  Bbos.  ft  Go.  or  Conneo- 

TIOUT.    [No.  467.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  ef  Appeals  for 
the  Seventh  Circuit. 

Messrs.  Benry  D,  Ooghlan  and  Joseph  A^ 
O'DonneU  for  petitioner. 

Mr.  B.  A.  Otis  for  respondianl 

November  3,  1902.    Denied. 


RXTBAL    lNDEPENnBJT;r     SCHOOL   DiBTBIOr     OT 

Allison  et  ah.  Petitioners,  v.  ICseanob  O. 

Faibfield.     [No.  472.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Eighth  Circuit. 

Mr.  R.  M.  Wright  for  petitioner. 

Mr.  B.  B.  Brown  for  respondent.. 

November  3,  1002.    Denied. 


Minnesota  Moune  Plow  Coicfany  et  ciT., 

Petitioners  v.  Dowaoiao  Manufaotubing 

Company.    [No.  476.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cirouit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Charles  M.  Peek  and  Lysander 
Bill  lor  petitioners. 

Messrs.  Fred  h.  Chappell,  Geo.  A.  Prmfost^ 
and  J.  B.  Whitaker  for  respondent. 

November  3,  1002.    Denied.. 
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William  A,  Calvebt,  Administrator,  etc., 

Plaintiff  in  Error,  v.  Southern  Railway 

CJoicPAinr.   [No.  60.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Caro- 
lina. 

Messrs,  Wm.  N.  Oraydon  and  J.  J.  Dar- 
lington for  plaintiff  in  error. 

Messrs,  Fairfax  Harrison  and  Oeo,  E, 
Hamilton  for  defendant  in  error. 

November  3,  1902.  Judgment  affirmed 
Trith  costs,  on  the  authority  of  8t.  Louis  d 
S.  F,  R.  Co.  V.  James,  161  *U.  S.  645,  40  L. 
ed.  802,  16  Sup.  Ct.  Rep.  621,  and  see  case 
below,  Calvert  v.  Bouthem  R.  Co.  64  S.  C. 
143,  41  S.  E.  063. 


BODTHEBN      PaOIFIO      RAILBOAD      C0MPANT| 

Plaintiff  in  Error,  v,  Frank  A.  Wood  et 

a^   [No.  133.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Messrs,  Mamoell  Evarts  for  plaintiff  in  er- 
ror. 

No  counsel  for  defendants  in  error. 

November  8,  1902.  Dismissed  with  costs, 
on  motion  of  counsel  for  plaintiff  in  error. 

SonTHERir    Paoifio     Railroad     Coiipaitt, 

Plaintiff  in  Error,  v.  Frederick  B.  Jack 

€t  al.    [No.  134.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

.If r.  Mamoell  Evarts  for  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

November  3,  1002.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


Railroad  Equipment  Company,  AppeUani, 

V,  Southern  Railway  Company   et   al. 

[Na  6.] 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit. 

Messrs,  Tully  R,  Comick,  Wager  Stoayne, 
and  Alew.  C,  King  for  appellant. 

Messrs,  Francis  Lynde  Stetson,  Leon 
Jourolmon,  and  W.  A,  Henderson  for  appel- 
lees. 

November  6,  1902.  Dismissed  with  costs, 
per  stipulation. 

Charles  P.  Chisolm  et  al..  Petitioners,  «. 

Zaghariah  Johnson.    [No.  371.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Messrs.  Oustav  Biscing  and  Jno,  W. 
Origgs  for  petitioners. 

Mr.  Robert  B.  Taylor  for  respondent. 

November  10,  1902.    Denied, 


J.  Haseltine  Carstairs  et  al.,  Petitioners, 
V.  American  Bondino  &  Trust  Company 
or  Baltimore  City.    [No.  434.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

Mr,  Joseph  DeF.  Junkin  for  petitioners. 
Mr,  Franeis  B.  Bracken  for  rBSpondsnt. 
November  10,  1902.    Denied. 


Adam  Foerstsr  et  al.  Petitioners,  v,  UNnn> 

States.     [No.  481.] 

Petition  for  a  Writ  of  Certiorari  to  Um 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Joel  W.  West  for  petitioners. 

Messrs.  Attorney  General  and  Bolieiior 
General  Richards  for  respondent 

November  10,  1902.    Denied. 


W.  A.  Moore,  Petitioner,  v.  Jambs  H.  Pab- 

KER  et  al.    [No.  488.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr,  Henry  J,  Haynsujorth  for  petitio 

Mr.  Fairfaa  Harrison  for  respondent 

November  10,  1902.    Denied. 


Clarence  E.  Coluns,  Plaintiff  in  Error,  «. 

State  of  New  Hampshire.    [No.  15.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  Hanipshire. 

Messrs,  Wm.  D.  Guthrie,  Albert  H.  Veeder, 
and  Harry  E,  Loveren  for  plaintiff  in  error. 

Mr.  Edwin  G.  Eastman  for  defendant  la 
error. 

November  10,  1902.  Judgment  affirmed 
with  costs  by  a  divided  court 


Eliza  A.  Wall,  Plaintiff  in  Error,  v.  OiJ> 
Colony  Trust  Company  et  al.    [No.  361.] 
In  Error  to  the  SuDreme  Judicial  Court 
of  the  State  of  Massacnusetts. 

Mr.  L.  L.  Bcaife  for  plaintiff  in  error. 
Messrs.     Felio     Raekemann,      Moorfieid 
Btorey,  Ezra  R.  Thayer,  and   J.  L.    Thorn- 
dike  for  defendants  in  error. 

November  10,  1902.  Dismissed  for  tha 
want  of  jurisdiction,  on  the  authority  of 
Eustis  V.  Holies,  150  U.  8.  801,  37  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  131;  and  see  ease  be- 
low. Wall  V.  Old  Colony  Trust  Co.  174  Masa^ 
340,  54  N.  E.  84G,  177  Mass.  275,  58  N.  B. 
1015. 


Richard  C.  Eetchum,  Plaintiff  in  Error,  «. 

Unitkd  States.   [No.  503.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Texas. 

Messrs.  Attorney  General  and  Bolieitor 
General  Richards  tor  defendant  in  error. 

No  counsel  for  plaintiff  in  error. 

November  10,  1902.  Docketed  and  dit- 
missed,  on  motion  of  Mr.  Bolidtor  General 
Richards  for  the  defendant  in  error. 


Owen  McCann,  etc..  Plaintiff  in  Error,  «. 

Commonwealth    of  Pennsylvania  fob 

USE  OF  Levi  Wells,  Dairy  and  Food  Coin- 

missioner.     [No.  99.] 

In  Error   to   the    Supreme  Court  of  tlii 
State  of  Pennsylvania. 

Mr,  Bimon  R.  Huss  for  plaintiff  in  error. 

Mr,  Jno.  P.  Elkin  for  defendant  in  error. 

November  13,  1902.  Dismissed  with  < 
pursuant  to  the  10th  Rule. 
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Aldebt  G.  Ropes,  etc..  Petitioner,  v,  Cltdb 
Steamship  Compact  et  al,     [No.  488.] 
Petition  for  a  Writ  of  Certiorari  to  the 
XJnited  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr,  Henry  W,  Goodrich  for  petitioner. 
Mr.  Henry  Oalhraiih  Ward  for  respond- 
ents. 
November  17,  1902.    Denied. 


Phenix  Insubakce  CoupAxnr  or  Bboosxtn, 

N.  Y.,  Petitioner,  v,  Simeon  F.  Lbonabd. 

[No.  406.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
^e  Serenth  Circuit. 

Mr,  D.  J.  Schuyler  for  petitioner. 

Mesere,  Henry  W,  Magee  and  Mynm  H, 
Bench  for  respondent. 

November  17,  1002.    Denied. 


Obtextt  Insubancb  Compant  of  Habxtobd, 

Co!TN.,  Petitioner,  v.  Simeon  F.  Leonard. 

[No.  497.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr,  D,  J,  Schuyler  for  petitioner. 

Meaers,  Henry  W,  Magee  and  Myron  B. 
Beach  for  respondent. 

November  17,  1902.    Denied. 


BeLLXVILLB  ft  SOXTTHEBN  ILLINOIS  RAIXJBOAD 

Compant,  Petitioner,  v.  Citizens'  Savings 
ft  Loan  Association  et  al,    [No.  600.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr,  Charles  W.  Thomas,  for  petitioner. 
Mr.    Edward   Cunningham,   Jr.,   for   re- 
spondent. 
November  17,  1902.    Denied. 


Mabtha  E.  Smith  et  al.,  Plaintiff e  in  Error, 

V.  Kdwabd  F.  Bbown,  Receiver,  ete.    [No. 

91.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Mr.  Wm.  M.  Williame  for  plaintiffs  in  er- 
ror. 

Meeere.  Wm.  S.  Shirk  and  Francis  F,  Old- 
ham for  defendant  in  error. 

November  17,  1902.  Judgment  affirmed 
with  costs,  on  the  authoritv  of  Studehaker 
V.  Perry,  184  U.  S.  268,  46  L.  ed.  628,  22 
8up.  Ct  Rep.  463;  McDonald  v.  Thompson, 
184  U.  S.  71,  46  L.  ed.  437,  22  Sup.  a.  Rep. 
297;  United  States  v.  Kno»,  102  U.  S.  422, 
26  L.  ed.  216  (see  case  below,  Detoecse  v. 
Bmith,  46  C.  C.  A.  408,  106  Fed.  438),  and 
ease  remanded  to  the  drcult  court  of  the 
United  States  for  the  western  district  of 
ICistoarL 


Christopiieb  C.   Cbabb  et  al,,  Petitioners^ 

V,   JouN   Jay  Habvey   Williams.    [No. 

508.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  T.  A.  Moron  and  Xrevy  Mayer  for 
petitioners. 

Mr.  Frank  Croeier  for  respondents 

December  1,  1902.    Denied. 


WiLLUM  K.  Vandkbbilt  et  at..  Trustees  et 

al,.  Plaintiffs  in  Error,  v,  Bibd  S.  Coleb» 

Comptroller,  etc.     [No.  110.] 

In  Efrror  to  the  Surrogate's  Court  of  New 
York  County,  State  of  New  York. 

Mr.  Chandler  P.  Anderson  for  plaintiffs  in 
error. 

Mr.  Jahish  Holmes,  Jr.,  for  defendant  in 
error. 

December  I,  1902.  Dismissed,  per  stipu- 
lation. 


Texas  ft  Pacdto  Railway  Company,  PIsIh- 

tiff  in  Error,  v.  Oeobob  R.   L.   Whiib. 

[No.  114.] 

In  Error  to  the  United  States  Cirenit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Messrs,  John  F,  DUlon,  W.  8,  Pierce,  and 
D,  D,  Duncan  for  plaintiff  in  error. 

Mr,  John  L.  Shej^pard  for  defendant  in  er- 
ror. 

December  8,  1902.  Dismissed  with  oosts, 
on  authority  of  counsel  for  plaintiff  in  er- 


Ebnest  Wilkinson,  Petitioner,  «.  WnxxAic 

DiTNLAP  Owens,  Administrator,  ete.   [Na 

338.] 

Pefition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Cofami- 
bia. 

Mr.  Samuel  Maddow  for  petitioner. 

Mr.  Clarence  R.  Wilson  for  respoodsnt. 

December  8,  1902.    Denied. 


Mabt   H.   Royston,   Trustee,  et  el.,  PeH* 
^toners,  e.  Robebt  Weis.     [No.  460.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 

iff.  Walter  Qresham  for  petitioners. 
Mr.  James  B.  Stuhhs  for  respondent* 
December  8,  1902.    Denied. 


Lawbsngb  ft  Co.  ee  al..  Petitioners,  9.  ma^ 

BERT  Weis.     [No.  461.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  appeals  for 
the  Fifth  Circuit. 

Mr.  Walter  Qres\am  for  petitioners. 

Mr.  James  B.  Stwhhs  for  respondeni. 

December  8,  1902.    Denied. 
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AXEBIOAN  SUBETT  COICPANT  OF  NeW  YOBK* 

PetUioner^  o.  Henbt  W.  Baujcan  et  oL 

[Na  495.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

MeB9r9,  Henry  O,  WiUoow,  Ehm  Richards, 
and  /.  TT.  Mason  for  petitioner. 

Messrs.  Clinton  RoweU  and  Joseph  8. 
LQurie  for  respondents. 

December  8,  1902.    Denied. 


Lantoic  Ziiro  CoMPAirr  et  ah.  Petitioners,  «. 

HoBAGB  F.  Bbowit  et  al.   [No.  601.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr,  Albert  H.  Walker  for  petitioners. 

Mr,  Philip  C,  Dyrenforth  for  respondents. 

December  8,  1902.    Petition  denied. 


DiBTBXOT  or  Columbia*  Appellant,  v.  Elxas 

E.  Babnes.     [No,  400.]. 

i^peal  from  the  Court  of  Claims. 

Messrs,  Attorney  General,  Solioitor  Gfefi- 
enU  Richards,  and  Robert  A.  Howard  for 
appellant. 

Mr,  John  C,  Fay  for  appellee. 

December  8,  1902.  Appeal  dismissed.  Act 
of  June  6,  1900,  31  Stat,  at  L.  672,  chap. 
789;  Gordon  ▼.  United  States,  117  U.  8.  697, 
2  Wall.  561»  17  L.  ed.  921;  District  of  Co- 
himbia  v.  Eslin,  183  U.  S.  62,  66,  46  L.  ed. 
a6,  22  Sup.  Ct.  Rep.  17. 


Febdinaitd  Sibokl  et  al,.  Appellants,  9,  8.  L. 

SwABTS,  Trustee.     [No.  438.] 

Appeal  from  the  United  States  Circuit 
Oourt  of  Appeals  for  the  Eighth  Circuit 

Messrs.  Eatvard  0.  Eliot  and  Edward  Gun- 
nkigham,  Jr,,  for  appellants. 

Mr.  David  Goldsmith  for  appellee. 

December  8,  1902,  Appeal  dismissed  for 
the  want  of  jurisdiction,  on  the  authority  of 
Boffy  y,  Daugherty,  184  U.  8.  696,  46  L.  ed. 
763,  22  Sup.  Ct  Rep.  938;  Haseltine  v.  Cen- 
tral Nat.  Bank,  183  U.  S.  130,  46  L.  ed.  117, 
22  Sup.  Ct  Rep.  49;  Keystone  Manganese  d 
Iron  Co.  y.  Martin,  132  U.  8.  91,  33  L.  ed. 
275,  10  Sup.  Ct.  Rep.  32. 


AuouSTUB  BuBGDOBT  et  al..  Plaintiffs  in  Er- 
ror V.  Unfted  States  to  the  use  of  the 
Vermont  Marble  Compaxtt.     [No.  7.] 
In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Messrs,  J,  J,  Darlington,  Calderon  Car- 
lisle, and  Wm,  G,  Johnson  for  plaintiffs  in 
error. 

Mr,  John  B,  Cotton  tor  defendant  in  er> 

TOT, 

December  11.  1902.  Dismissed  with  costs, 
•n  motion  of  Mr.  Wmkun  Q.  Johnson  for 
the  plaintiffs  in  error. 


Fbank    SEAMA2?,   Petitioner,  «.   BKBLXzrsB 
Gbam.\fhons  Company.    [No.  130.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit 
Mr.  Philip  Mauro,  for  petitioner. 
Mr,  Marshall  McGormiek  for  respondent 
IDeoember  12, 1902.    Dismissed,  on  author* 

ity  of  counsel  for  petitioner. 


Walter  A.  Cunningham  et  al.,  Petitionerep 

r.  Metbopoutan  Lumbeb  Company.  [Na 

176.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Mr.  F.  0.  Clark  for  petitioners. 

Messrs.  B.  J.  Brown  and  D.  H.  Ball  for 
respondent. 

December  16,  1902.    Denied. 


W.  G.  Eads  Bbokzeaoe  Company,  Petition* 

er  V.  City  o»  Fobt  Soott,  Kansas.   [No. 

470.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr,  T,  F,  Garver  far  petitioner. 

No  counsel  for  respondent 

December  16,  1902.    Denied. 


Qbuboe  F.  TIaroing,  Appellant,  v.  John  & 

Habt  et  al.     [No.  374.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seirenth  Circuit 

Mr,  A.  A,  Hoehling,  Jr,  for  appellant 

Messrs.  Frederick  UlUnan  and  D.  /» 
Schuyler  for  appellees. 

December  16,  1902.  Dismissed  for  the 
want  of  jurisdiction,  on  the  authority  of 
Hugvley  Mfg.  Co,  y.  Galeton  Gotten  Mills,. 
184  U.  8.  294,  46  L.  ed.  547,  22  Sup.  a.  Repw 
452,  and  cases  cited;  Rouse  t.  Letcher,  156 
U.  8.  47,  80  L.  ed.  341,  16  Sup.  Ct.  Rep.  266, 
and  see  case  below,  Harding  v.  Hart,  186 
U.  8.  483,  46  L.  ed.  1261,  22  Sup.  Ct  Repw 
943. 


Eltas  F.  Barnes,  Appellant,  v,  Distrxot  or 

Columbia.     [No.  401.] 

Appeal  from  the  Court  of  Claims. 

Messrs.  John  C.  Fay  and  /.  TV.  Douglass 
for  appellant 

Mr.  A  ttomey  General  for  appellee. 

December  15,  1902.  Dismissed,  on  moiioo 
of  Mr.  John  C.  Fay  tor  the  appellant 


George  B.  Rommel  et  al.,    AppellanU,   ik 

County  Court  of  Babboub  County  et  aU 

[Na  287.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  ol 
West  Virginia. 

Messrs.  John  H.  Holt  and  Melville  D.  Post 
for  appellants. 

Mr.  Alston  G.  Dayton  for  appellees. 

December  16,  1902.  Dismissed,  deric'a 
costs  to  be  paid  by  appellants,  per  stipola* 
iioQ  of  counseL 
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WnxiAM     Grat    Bbooks,     Petitioner,     «. 

CHAitLER  H.  Pbatt,  Administrator,  etc.,  ei 

al.     [No.  451.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Mr.  Wm,  Gray  Brooks  for  petitioner. 

Mr.  J.  L.  Thomdike  for  respondent. 

December  22,  1902.    Denied. 


Lorrus  Cuddt  ei  al..  Petitioners,  v.  Pebci- 

VAL  W.  CuEMENT,  Receiyer,    etc.,    et    al. 

[No.  484.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tlie  First  Circuit. 

Messrs,  Harvey  D.  Ooulder,  8.  B.  Hold- 
ing, and  F.  8.  Masten  for  petitioners. 

Messrs*  Louis  Hashrouck,  Michael  H.  Oa/r- 
dozo,  and  Benjamin  N.  Cardozo  for  re- 
spondents. 

December  22,  1002.    Denied. 


Banker's  Mttttal  Casuai^tt  Company,  Pe- 

titioner,    v.    Minneapolis,  St.  Paxtl  & 

Sault  Stk.  Mazudb   Railway   Company. 

[No.  609.] 

Petition  for  a  Writ  of  Certiorari  to  tlie 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Horatio  F.  Dale  and  Wm.  Oonmor 
for  petitioner. 

No  counsel  for  respondent. 

December  22,  1902.    Denied. 


Fred.  C.  Kilrau,  Administrator,  etc.,  Peti' 
turner,  v.  William  J.  Wilson.  [No.  520.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
Messrs.  R.  T.  MoNeal  and  E.  T.  WeUs  for 

petitioner. 

No  counsel  for  respondent. 
December  22,  1902.    Denied. 


National  Glass  Company  et  ol.,  Petition^ 

ers,  V.  Bryce  Brothers  Company  et  al. 

[No.  622.] 

Petition  for  a  Writ  of  Certiorari  to  tne 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Messrs.  John  G.  Johnson,  Wm.  L.  Pieroe, 
and  James  K.  BakeweU  for  petitioners. 

Messrs.  J.  Snotoden  BeU  and  Franoie  T. 
Chanibers  for  respondents. 

J>eoember  22,  1902.    Dofued, 


United  States  Fidelity  A,  Guaranty  Com- 
pany, Petitioner,  v.  D.  D,  MuiR,  as  Re- 
ceiver, etc.     [N6.  623.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs.  Isidor  Rayner  and  /.  JTemp  Bart- 

left  for  petitioner. 

Mr.  Joel  0.  Baker  for  respondent. 
December  22,  1902.    Domed. 


Chtoago,  Burlington  &  Quincy  Rahjioab 
Company,  Plaintiff  in  Error,  «.  Katb  O. 
Wolfe,  Administratrix,  etc.    [Na  128.] 
In  Error   to  the   Supreme  Court  of   the 

State  of  N^raska. 
Messrs.  C.  P.  Mamderson  and  J.  W.  De- 

weese  for  plaintiff  in  error. 

If r.  T.  J.  Mahoney  for  defendant  in  error. 
December  22,    1902.    Judgment  affirmed 

^-ith  costs,  on  the  authority  of  Chicago,  R, 

I.  d  P.  R.  Co.  ▼.  Zemecke,  183  U.  8.  682.  46 

I4.  ed.  339,  22  Sup.  Ct.  Bcp.  229. 


RiioDB  Island  Locomotive  Works,  Petitioi^ 

er,    V.    Continental    Trust  Company. 

[No.  186.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  Thomas  Emery  and  John  Ford  fat 
petitioner. 

No  counsel  for  respondent. 

January  6,  1903.    Denied. 


City  Trust,  Sar  Deposit  &  Surety  Com- 
pany OF  Philadelphia,  Petitioner,  «• 
Qlenoove  Oranhs  Company.  [No.  629.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  lor 

the  Third  Circuit. 

Mr.  Henry  M.  Hoyt  for  petitioner. 
Messrs.  Horace  L.  Cheyney  and  LaBay  A. 

€fove  for  respondent. 
January  6,  1903.    Denied. 


N.  T.  CooBT,  Plaintiff  in  Error^  v.  Bulte  w 

Tennessee.     [No.  166.] 

In  Error  to  the  Supreme  Court  of  tbs 
State  of  Tennessee. 

Messrs.  E.  W.  Ross  and  H.  W.  MeCorry 
for  plaintiff  in  error. 

Mr.  Charles  T.  CaUs,  Jr.  for  defendant  in 
error. 

Jar-iary  12,  1903.  Dismissed  for  the  waat 
of  jurisdiction,  on  the  anthoriiy  of  Haseltine 
Y.  Centrai  Nat.  Bank,.  183  U.  S.  130,  46  L. 
ed.  117,  22  Sup.  Ct  Rep.  49;  Bogy  y.  Daugh' 
erty,  184  U.  &  696,  46  L  ed.  763,  22  Sap.  Ot 
Rep.  938. 


Annib  Wright  Seminary,  PlainHff  in  Er* 
ror,  o.  City  or  Taooma.     [No.  162.] 
In  Error  to  the  Supreme  Court  <rf  the 

State  of  Washington. 
Mr.  John  F.  Shafroth  for  plaintiff  in  er* 

ror. 

Mr.  Da/oid  A.  Gowriek  iot  defendant  in 


January  12,  1903.  Dismissed  -  lor  the 
want  of  jurisdiction,  on  the  authority  ot 
GUlis  ▼.  Btinohfield,  159  U.  S.  658,  40  L.  ed. 
296,  16  Sup.  Ct  Rep.  131 ;  Pittsburgh  4  L. 
A.  Iron  Co.  V.  Cleveland  Iron  Min.  COj,  178  ' 
U.  S.  279,  44  L.  ed.  1068,  20  Sup.  Ct  Rep. 
931;  Speed  r.  McCarthy,  181  U.  S.  276,  46  . 
L.  ed.  868,  21  Sup.  Ct  R^  613.  See  case 
below,  Annie  Wright  Seminary  y.  Tacoma, 
23  Wash.  109,  62  Pao.  499. 
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William  Whiie,  Jb,,  Petitioner,   tj.   Peer- 
less Rubber  Maihtfactubino  Cohpaitt. 
[No.  636.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeah  for 

the  Third  Circuit 

Mr,  Oeorge  H.  Christy  for  petitioner. 
Mr.  Livingston  Oifford  for  respondent 
January  12,  1003.    Denied, 


BALTDfOBE  &  Ohio  Railroad  CoMPAirr  et 

al.,    Petitioners,    v,    Wabash     Railroad 

CoifPAirr.     [No.  644.] 

Petition  for  a  Writ  of  Certiorari  to  the 
t  United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Measrs.  W.  H,  H,  Miller,  Hugh  L.  Bond, 
Jr.,  and  /.  H.  Collins  for  petitioners. 

Messrs,  Addison  C.  Harris  and  Wells  E. 
Blodgett  for  respondent 

January  12,  1903.    Denied, 


WnuAic  E.  Hale,  Receiver,  etc.,  Petitioner, 
«.  Jauxb  a.  Hnj.TKER.     [No.  433.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Messrs.  M.  B,  BoutetUy  W,  B.  Hale,  and 

A*  L.  Pineofs  for  petitioner. 

Messrs.  Charles  B,  Patterson  and  Alpheus 

Bulkeley  for  respondent 
Januaiy  10,  1903.    Denied, 


Btohabd  a.  Bubgbt,  Petitioner,  «.  Hobagb 

R.  Robhtson.    [Na  443.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit 

Messrs.  Jno.  W,  Corcoran  and  P,  A.  CoU 
Uns  for  petitiooer. 

Messrs.  Stiles  W,  Burr  and  John  W,  Borne 
f6r  respondent. 

Januaiy  10,  1003.    Denied. 


0TAHDABD  Sewhtg  MACHms  OoMPAxnT,  Pe- 
titioner, V,  Abthdb  M.  Leslie.  [No.  640.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 

Messrs,  Charles  8,  Holt  and  John  Dane, 

Jr„  for  petitioner. 

Messrs.  Charles  K.  Offleld  and  Charles  C. 

idnthieum  for  respondent 
January  10,  1003.    Denied. 


HoBACB  M.  DuFEB,  Petitioner,  «.   Chicago 
HoBSE  Shoe  Compant.    [Na  648.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 

Messrs.  Wm.  M,  Jones  and  Jos,  B,  Mw^ 

roe  for  petitioner. 

Mr,  LeRoy  D.  Thomas  for  respondent 
JanuaiT  10.  1003.    Denied, 


UiOTED  States,  Plaintiff  in  Error,  v,  S.  P. 

Shotter  Co^iPJCuY,    [No.  146.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Alabama. 

Messrs.  Attorney  OeneraJ,  Solicitor  Oen- 
oral  Ricliards,  and  If.  C,  Burch  for  plaintiff 
in  error. 

Mr.  John  Ridout  for  defendant  in  error. 

January  10,  1903.  Dismissed  on  motion 
of  Mr.  Solicitor  General  Richards  for  tha 
plaintiff  in  error. 


W.  P.  Wymaw,  Appellant,  v.  Vibgilb  Hee^ 

ard     [No.  154.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 

Mr,  Oeorge  Chandler  for  appellant 

Mr.  John  W.  Shartel  for  appellee. 

January  22,  1903.  Dismissed  with  C08ti» 
pursuant  to  the  10th  rule. 


WASHmoTON  National  Buildino  &  LotAR 
Association,   Petitioner,   v.   Bertha   L. 
FiBKE  Ain>  Husband.     [Na  640.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Messrs.  George  E.  Ha^nUton,  M,  J,  Colbert^ 
J.  H.  Ralston  and  F,  L,  Biddons  for  petition- 
er. 

Messrs.  D.  W,  BaJaer,  M,  D,  Roemiherg  and 
Alexander  Wolf  for  respondents. 
January  26,  1003.    Denied, 


Simon  Rothschild,  Petitioner,  v,  Mekfhib 

ft  Charleston  Railroad  Company  et  oL 

[No.  653.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Mr.  Heber  J.  May  for  petitioner. 

Messrs,  Francis  Lynde  Stetson,  Fairfam 
Harrison,  and  F,  P,  Poston  for  respondents. 

January  20,  1003.    Denied, 


John  S.  Swann  el  ol..  Trustees,  etc,  Plolf^ 

tiffs  in  Error, «.  State  op  West  Viroinia. 

[No.  68.] 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia. 

Messrs.  George  B.  Price  and  8.  8,  Oreen 
for  plaintiffs  in  error. 

Messrs.  W.  Mollohan,  Oeorge  W.  MoCUn- 
tie,  Alesfander  Dulin,  and  Murray  Briggs, 
for  defendant  in  error. 

January  26,  1003.  Decree  affirmed  with 
costs,  on  the  authority  of  King  r.  MutUns, 
171  U.  S.  404,  43  L.  ed.  214,  18  Sup.  Ct 
Rep.  026. 

James  Galvhi  ,  Petitioner,  9,  Om  or  Grand 

Rapids.    [No.  671.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Mr,  Timothy  E.  Tarsney  for  petitioner. 

No  counsel  for  respondent 

February  2,  1003.    Denied, 
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Thbodobx  Bead,  Plaintiff  in  Error,  v.  Mis- 

BI88IPPI  COUHTT.       [No.  153.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Mr,  Wm,  B,  Carroll  tor  plaintiff  in  error. 

Ko  counsel  for  defendant  in  error. 

February  2,  1903.  Judgment  affirmed  with 
costs,  on  the  authority  of  Uorley  y.  Lake 
Shore  d  M.  S.  R.  Co.  146  U.  8.  162,  36  L. 
ed.  925,  13  Sup.  Ct  Itep.  54. 


a  M.  Pattebson,  Petitioner,  v.  R.  M.  Wadb. 

[No.  661.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr,  John  E,  Mitchell  for  petitioner. 

Mr.  Joseph  Bimon  for  respondent. 

February  23, 1903.    Domed. 


ATLAimo  Tbust  CoMPAifT,   Petitioner,  v, 

Kdgab  C.  Chapman,  Receiver,  etc     [No. 

557.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  Stanley  W,  Demter,  B,  B.  Whitney 
and  J.  J.  Scrivner  for  petitioner. 

Mr.  Charles  N.  Fow  for  respondent. 

February  23,  1903.    Denied. 


Robert  B.  Whallet,  Master,  etc..  Petition- 
er, V.  Thomas  Travebs  et  oL  [No.  568.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  J,  Parker  Kirlin  for  petitioner. 
If r.  W.  O,  Beeoher  for  lespondentaw 
February  23,  1903.    Denied, 


Buffalo  Elbotbio  Cabbiaob  Compant,  Pe- 
titioner. V,  Elbotbio    Stobaob    Battbbt 
Company.    [Na  576.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs.  Thomae  A,  Banning  and  Bphraim 

Banning  for  petitioner. 
Mr.  John  R.  Bennett  for  respondenK 
February  23,  1903.    Denied. 


Fbahk  J.  Heabhe,  Petitioner,   v,   Oebman 
IKSXTBANGB  COMPANY  et  oL     [No.  593.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 
Messrs.  Joseph  K.  MoOammon  and  James 

E.  Eayden  for  petitioner. 
Messrs.  Wm.  S.  Dalzell,  Ernest  h,  Tnstin, 

and  J,  E.  Earrison  for  respondent!. 
February  23,  1903.    Denied, 
23  S.  C— 54. 


Olxteb  Amb8  et  oL,  Trustees,  et  al..  Plain* 
tiffs  in  Error,  v,  Boabd  of  Street  Com- 

MTSSIONERS     OF     THE     CiTY     OF     BOSTON. 

[No.  243.] 

In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts. 

Mr,  J,  E.  Benton,  Jr,  for  plaintiffs  in  er- 
ror. 

Mr.  Thos,  M.  Bahson  for  defendant  in  er- 
ror. 

February  24,  1903.  Dismissed,  per  stipu- 
lation. 


Feed.  T.  Hegeman  et  al,,  etc.  Plaintiffs  in 

Error,  v,  John  H.  Sfbingeb,  aa  Beceiver, 

etc.     [No.  169.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit. 

Mr,  Ediioard  Jacobs  tor  plaintiffs  in  error. 

Mr,  Chauneey  8,  Truaa  for  defendant  in 
error. 

March  2,  1903.  Judgment  affirmed  with 
costs,  on  the  authority  of  Bleistein  y.  Don- 
aldson Lithographing  Co.  188  U.  S.  239,  ante, 
p.  298,  23  Sup.  Ct.  Rep.  298;  Rohinson  y. 
Belt,  187  U.  S.  50,  ante,  p.  19,  23  Sup.  Ct. 
Rep.  19,  and  the  case  remanded  to  the  cir- 
cuit court  of  the  United  States  for  the  south- 
em  district  of  New  York. 


Geobqb  Nesteb  et  at.  Plaintiffs  in  Error,  9. 

Fbank  E.  Chxtboh.     [No.  179.] 

In  Error  to  the  Supreme  Court  of  tha 
State  of  Michigan. 

Mr,  Timothy  E,  Tarsney  for  plaintiffs  is 
error. 

Mr,  Frank  E,  Bohson  for  defendant  in  er- 
ror. 

March  2,  1903.  Dismissed  for  the  want  of 
jurisdiction,  on  the  authority  of  Castillo  v. 
McConnioo,  168  U.  8.  674,  42  L.  ed.  622,  18 
Sup.  Ct  Rep.  229. 


Ajcada  C.  Db  Baoa  et  al.  Administrators, 

etc,  AppeUantB,  t.  United  Statbb  et  •!. 

[No.  402.] 

Appeal  from  the  Court  of  Claims. 

Mr.  E.  C.  Burnett  for  appellants. 

Messrs.  Attorney  Oenerdl,  Assistant  At* 
torney  General  Thompson,  and  Linooln  B. 
Smith  tor  appellees. 

March  2,  1903.  Error  being  confessed  by 
the  appellees,  judgment  reversed,  and  cause 
remanded  with  directions  to  proceed  therein 
according  to  law. 


Joseph  H.  Ching,  Petitioner,  v.  Unhxd 

States.    [No.  512.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr,  Adrian  Posey  for  petitioner. 

Messrs.  Attorney  Oenerai  and  SoUcUar 
General  Richards  for  respondent. 

March  2,  1903.    Denied. 
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Oct.  Tbbic, 


BuFAULA  Cotton  Oil  CoicpAirr  et  aL,  Pe- 
iitumerSf   v.    Stillwell   &   Bdebox   aivd 
Smith-Vailb  CoicPAirr.     [No.  573.] 
Petition  for  a  Writ  of  Certiorari  to  tlie 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

Mr.  Wm.  Edgar  Bimonda  for  petitioners. 
Mr.  E.  E.  Wood  for  respondent. 
March  2,  1003.    Denied. 

Philip  S.  WrrHERSPOON,  Petitioner,  v.  Feed- 

ERiCK  P.  Oloott.     [No.  677.] 

Petition  for  a  Writ  of  Certiorari  to  tJie 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  W.  0.  Davie  for  petitioner. 

No  counsel  for  responaent. 

March  2,  1903.    Denied. 


Walteb  N.  Dimmick,  Petitioner^  v.  Uimso 

States.     [No.  502.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  Ocorge  D.  Collins  for  petitioner. 

Messrs.  Atiorney  General  and  SoUcitor 
General  liiohards  for  respondent. 

March  2,  1003.    Denied. 


WiTJJAM  E.  Febouson  ei  al.,  etc.,  Petition- 
ers, V.  Ewocn  Helliesen  et  al.  [No.  699.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs  James  J.  Maeklin  and  LaRoy  8. 

Oove  for  petitioners. 

Mr.  \V\lhelmus  Mynderse  for  respondents. 
March  2,  1003.    Denied. 


William  J.  Hume,  Petitioner,   v.    United 

States.     [No.  608.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  J.  D.  Rouse,  Wm.  Orant,  and  H. 
M.  Jordan  for  petitioner. 

Messrs.  Attorney  General  and  Solieitor 
General  Richards  for  respondent. 

March  2,  1003.     Denied. 


Steamship  Eague  Point,  etc.,  Petitioner,  v, 

LivEBPOOL,  Brazil,  k  Riveb  Plate  Steam 

Navigation     Company,     Limited.     [No. 

613.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  Wilhelmus  Mynderse  for  petitioner. 

Messrs.  Harrington  Putnam  and  Charles 
C.  Burlingham  for  respondents 

March  2,  1903.     Denied. 


Paul  Oafdcviellx,  Ma^r,  efto/,  et  ml^  Peti- 

tioners,  v.  United  Staixs  em  rel,  D.  M. 

Kilpatbick  et  al.     [No.  617.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr,  Frank  B.  Thomas  for  petitioners. 

Messrs.  J.  D.  Rouse,  Wm.  Grant  and  H.  If. 
Jordan  for  respondents. 

March  2,  1903.    Denied. 


Crabxxs   Dohebtt,   Plaiwtiif  in  Error,  v. 

Statb  of  Vbsmont.     [No.  233.] 

In  Error  to  the  Supreme  Court  of  tbm 
State  of  Vermont. 

Mr.  Tracy  L.  Jeffords  for  plaintiff  in  er^ 
ror. 

Mr.  C.  A.  Prouty  for  defendant  in  error. 

March  2,  1903.  Dismissed,  on  authori^ 
of  counsel  for  plaintiff  in  error. 


CoNiBAcrmo  k  Buhdino  Company  of  Ken- 
tucky, Petitioner,  v.  Continental  Tbusv 
Company.    [Nol  184.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

Messrs,  Thomas  Emery  and  John  Ford  for 

petitioner. 

No  counsel  for  respondent. 

March  4,  1903.    Dismissed  for  the  want  of 

prosecution. 

Aif  HONSE  Emsheimeb,  Petitioner,  v.   Cirr 

OF  New  Oblbans.     [No.  612.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  J.  D.  Rouse,  Wm.  Grant  and  ff. 
M.  Jordan  for  petitioner. 

No  counsel  for  respondent. 

March  9,  1003.    Denied. 


Abthitb  John  Bubton,  Petitioner,  v.  Penn* 
sylyania  Railboad  Company.  [No.  626.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

Messrs.  Riehard  0.  Dale,  Geo.  W.  Pepper, 

and  Samuel  Diokson  for  petitioner. 

Messrs.  John  G.  Johnson  and  F.  P.  Prick' 

ard  for  respondent. 

March  9,  1903.    Denied. 


Robebt  H.  Bilunoslba,  Petitioner,  «.  Eur- 

SAs  City  Southebn  Railway  Compant 

et  al.     [Na  606.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Oircait. 

Messrs.  Presley  K.  Bwing  and  Henry  F. 
Ring  for  petitioner. 

Messrs.  Gardiner  Lothrop,  Thos.  R.  Mar* 
row,  and  B.  W.  Moore  for  respondents. 

Mardi  9,  1903.  Diemieeei,  per  stipula- 
tion. 


Jbbemtah  F.  McCabtsy  et  el.,  PlainUife  in 

Error  and  Appeliaute,  v.  Jameb  F.  Mo> 

Cabthy.     [Na  388.] 

In  Error  to  ismd  Appeal  from  the  Court 
of  Appeals  of  the  District  of  Columbia. 

Mr.  Chapin  Brown  for  plaintiff^  in  error 
and  appellants. 

Messrs.  C.  C.  Cole  and  Vincent  A.  BheeMy 
tar  defendant  in  error  and  appellee. 

March  11,  1903.  Dismissed,  each  party  to 
pay  its  own  costs  in  this  court*  per  stipnl*- 
tion  of  oounseL 


IWL 


MEMORANDUM  CASE& 


Chm^bimb  B.  KTiniKfj.  et  •I^  PetMonen^  v» 
CaiCAoo  Htdbauuo  Pbsss  Buck  Com- 
pany et  ol.     [No.  623.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Mr.  Edmund  E,  Smalley  for  petitioners. 
Messrs.  Edward  CwwUngham,  Jr,,  and  Ed' 

ward  0.  Eliot  for  respondents. 
March  16,  1003.    Denied. 


Baitk  of  CoMiOBSCB,  Plavniiff  in  Error,  v. 
Charles  S.  Wzltsdb,  Prosecuting  Attor- 
ney.    [No.  196.] 

In  Error  to  the  Supreme  Court   of    the 
State  of  Indiana. 
Mr.  Augustin  Boice  for  plaintiff  in  error. 
Messrs.  Wm.  L,  Taylor,   Merrill   Moorcs, 
and  0.  C.  Hadley  for  defendant  in  error. 

March  16,  1903.  Dismissed  for  the  want 
of  jurisdiction  on  the  authority  of  Erie  R. 
Co.  V.  Pwrdy,  186  U.  S.  148,  46  L  ed.  847,  22 
SuD.  Ct.  Rep.  606;  Mallett  y.  North  Caro- 
lina, 181  U.  S.  592,  46  L.  ed.  1017,  21  Sup. 
Ct  Rep.  730;  Mutual  L.  Ins.  Co.  y.  McOretc, 
188  U.  S.  291,  ante,  p.  375,  23  Sup.  a.  Rep. 
375;  and  cases  cited.  See  case  below,  Re 
Bank  of  Commerce,  153  Ind.  460-471,  suh 
nom.  Bank  of  Commerce  y.  Wiltsie,  47  L.  R. 
A.  489,  53  N.  E.  950,  55  N.  E.  224. 


HuifTER  H.  Mosfl,  Jb.,  Prosecuting  Attomir^, 

etc.,  et  al..  Appellants,  v.  "Blub  Glenn. 

[No.  197.] 

Appeal  fit>m  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
West  Virginia. 

Messrs.  Wm.  N.  Miller  and  Hunter  H. 
Moss,  Jr.  for  appdlants. 

Mr.  C.  C.  Cole  for  appellee. 

March  16,  1903.  Final  order  reversed  with 
costs,  and  cause  remanded  with  directions  to 
quasli  the  writ  of  habeas  oorpus  and  dismiss 
the  petition.  Baker  y.  Orioe,  169  U.  S.  284, 
42  L.  ed.  748,  18  Sup.  Ct.  Rep.  323;  Mark- 
uson  y.  Bouchor,  175  U.  S.  184»  44  L.  ed.  124, 
20  Sup.  Ct.  Rep.  76;  Minnesota  y.  Brundage, 
180  if.  S.  499,  45  L.  ed.  639,  21  Supc  Ct.  Rep. 
455;  Dreper  r,  Illinois,  187  U.  S.  71,  ante, 
p.  28,  23  Sup.  Ct.  Rep.  28. 


Peofub  of  the  State  or  Illinois  on  the 

Relation  of  Oeobqe  F.  RATBxntN  et  al.. 

Plaintiffs  in  Error,  v.  Httoh  A.  Binns  et 

al.     [No.  208.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Illinois. 

Jfr.  Edward  D.  BlMm  ioft  plaintiffs  in  er- 
ror. 

No  counsel  for  defendants  in  error. 

March  16,  1903.  Dismissed  for  the  want 
of  jurisdiction  on  the  authority  of  Castillo 
V.  MoConnico,  168  U.  S.  674,  42  L.  ed.  622, 
18  Sup.  Ct.  Rep.  229;  Butler  y.  Gage,  138 
U.  8.  .52,  34  L.  ed.  869,  11  Sup.  Ct  Rep.  235; 
Erie  R.  Co.  y.  Purdy,  185  U.  S*  148,  46  L. 
ed.  847,  22  Sup.  Ct.  Rep.  605.  See  case  be- 
low. People  ex  rel.  Olenn  y.  Binns,  192  111. 
C8.  CI  N.  E.  37G. 


MESzoAir  National  Rahsoao  Compant^ 
Petitioner,  v,  NuL  Jaoocson.  [No.  6SS.] 
Petition  for  a  Writ  of  Certiorari  to  th« 

United  SUtes  Circuit  Court  of  Appeab  for 

the  Fifth  Circuit. 
Messrs.  Thomas  W.  Dodd  and  J.  W.  BaU- 

ay  for  petitioner. 
No  counsel  for  respondent. 
March  23,  1903.    Denied. 


BoBMsn  H.  DowMAN  et  al^  Petitioners,  «» 

Qebican  Insueanob  Company   of   Fbkb- 

pobt,  iLUNoia.     [No.  619.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  U.  N.  Atkinson  for  petitioners. 

No  counsel  for  respondent! 

April  6,  1908.    Denied. 


United  States,  Petitioner,  v,  Alfbed    R. 

MuLUNS.    [No.  630.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  Attorney  General  and  Solicitor 
General  Richards  for  petitioner. 

Mr.  Alewander  Pope  Humphrey  for  r^ 
spondent. 

April  6,  1003.    Denied. 


Welkeb  OiyEN,  Petitioner,  v.  TiKES-Rxpim- 
ucan  Printino  Comfant  et  al.      [Na 
633.] 
Petition  for  a  Writ  of  Certiorari  to  tho 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Mr.  A.  A.  Lipscomb  for  petitioner, 
Messrs.  A.  B.  Cummins,  Wm.  W.  Dudley ^ 

and  L.  T.  Miehener  for  respondents. 
April  6,  1903.    Denied. 


Jo8Ht7A  M.  Sears,   Plaintiff   in   Error,  v. 

Board  of  Street  Comhissionebs  of  the 

Cmr  OF  Boston.    [No.  283.] 

In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts. 

Messrs.  Edvoard  W.  Hutchins  and  Henry 
Wheeler  for  plaintiff  in  error. 

Mr.  Thomas  M.  Bahson  for  defendant  in 


error. 

April  6,  1903. 
stipulation. 


Dismissed  with  costs,  per 


SoROONER  OiBABA  Habana,  ETC.,  Appettani, 

if.  United  States.     [No.  239.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Florida. 

Messrs.  E.  A.  Herbert  and  Benjamin  Mir 
cou  for  appellant. 

Mr.  Attorney  General  for  appellee. 

April  8,  1903.  Dismissed,  pursuant  to 
the  10th  Rule. 
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SCHOONSB    EXPBBSSO,    wco.,    Appellant,  v. 

Unitkd  Statbs.     [No.  240.] 

Appeal  fran  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Florida. 

Messrs,  H.  A.  Herbert  and  B^n/omtn 
Micou  for  appellant. 

Mr.  Attorney  Cfeneral  for  appellee. 

April  8,  1903.  Dismissed,  pursuant  to 
the  10th  Rule. 


Tin.T.TR  Winston,  Plaintiff  in  Error,  v. 
Walker  Winston.  [No.  227.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  New  York. 
Mr.  Eugene  Sweeney  for  plaintiff  in  error. 
Mr.  Daniel  E.  Lynch  for  defendant  in  er- 
ror. 

April  13,  1003.  Judgment  affirmed  with 
costs,  on  the  authority  of  BeU  v.  Bell,  181 
U.  S.  175,  46  L.  ed.  804,  21  Sup.  Ct.  Rep. 
661;  atreiticolf  v.  Streitwolf,  181  U.  S.  179, 
45  L.  ed.  807,  21  Sup.  Ct  Rep.  553;  Anr 
dreios  y.  Andrews,  188  U.  S.  14,  ante,  p.  237, 
23  Sup.  a.  Rep.  237. 


Almond  A.  Whitb,  Plaintiff  in  Error,   v. 

Sidney  L.  Wbioht  et  al.     [No.  635.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Mr.  Orville  Rinehart  for  plaintiff  in  error. 

Messrs.  Jed  L.  Washburn  and  Leon  E. 
Lum  for  defendants  in  error. 

April  13,  1903.  Dismissed  for  the  want 
of  jurisdiction,  on  the  authority  of  Haset- 
tine  y.  Central  Nat.  Bank,  183  U.  S.  130,  46 
L.  ed.  117,  22  Sup.  a.  Rep.  49;  Union  Mut. 
Xi.  Ins.  Co.  y.  Kirchoff,  160  U.  S.  374,  40  L. 
ed.  461,  16  Sup.  Ct.  Rep.  318;  Meagher  y. 
Minnesota  Thresher  Mfg.  Co.  145  U.  S.  611, 
86  L.  ed.  835,  12  Sup.  Ct.  Rep.  876. 


John  Lawbengb  et  al..  Trustees,  etc.,  Plain^ 
tiffs  in  Error,  v.  Boabd  of  Stbeet  Com- 

1CI8SI0NEB8  OF  THE  ClTT  OF  BoSTON.    [No. 

274.] 

In  Error  to  the  Supreme  Judicial  Court  of 
the  State  of  Massachusetts. 

Mr.  J.  E.  Benton,  Jr.,  for  plaintiffs  in  er- 
ror. 

Mr.  Thomas  M,  Bdbson  for  defendant  in 
error. 

April  13,  1903.  Dismissed  with  costs,  per 
■tipulation. 


John    Lawbbnce    CBbibn,  Appellant,    v. 

John  H.  Shine,  United  States  Marshal, 

etc.     [No.  531.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Mr.  John  M.  Thurston  for  appellant. 

Messrs.  Attorney  General,  Solicitor  Oen- 
eral  Richards,  and  Morgan  H.  Beaeh  for  ap- 
pellee. 

April  17,  1903.  Dismissed  with  costs,  on 
motion  of  Mr.  John  M.  Thurston  for  the 
ap{)cllnnt. 


V.  Van  Bttben,  Plaintiff  in  Error,  v.  Mab- 

GABBT  U.  McEClNLffY.      [No.  260.] 

In  Error  to  the  Supreme  Court  of  tha 
State  of  Idaho. 

Jfr.  James  H.  Hawley  for  plaintiff  in  er- 
ror. 

Mr.  Edgar  Wilson  for  defendant  in  error. 

April  17,  1903.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


John  R.  Clarke,  Petitioner,  v.  Towir  of 

NOBTHAlfPTON.      [No.   631.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Fayette  B.  Tiffany,  Henry  J. 
Cookinham,  and  John  M.  Thurston  tar  peti- 
tioner. 

Messrs.  Fred  Linus  CarroU  and  Andrew 
J.  Nellie  for  respondent. 

April  20,  1903.    Denied. 


Ralph   Moobe,  etc.,  Petitioner,  v.  South- 
ern Railway  Company.     [No.  663.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  AppesJa  for 

the  Sixth  Circuit. 

Mr.  Henry  H.  IngersoU  for  petitioner. 
Messrs.  W.  A,  Henderson  and  Leon  Jour^ 

olmon  for  respondent. 
April  20,  1903.    Denied, 


Frederick  A.  D.  Schultb  et  al.,  Plaintiffe 
in  Error,  v.  AtionsT  Hsman.     [No.  242.] 
In   Error  to  the   Supreme  Court  of  the 
State  of  Missouri. 

Jfr.  Wm.  B,  Thompson  for  plaintiffs  In 
error. 

Messrs.  Hickman  P.  Rodgers  and  George 
E.  Tralles  for  defendant  in  error. 

April  20,  1903.  Judgment  affirmed  with 
costs,  on  the  authority  of  Shumate  t.  Fe- 
man,  181  U.  S.  402,  45  L.  ed.  922,  21  Supi 
Ct  Rep.  645 ;  French  ▼.  BaHter  Asphalt  Pac- 
ing Co.  181  U.  S.  324,  45  L.  ed.  879,  21  Sup. 
Ct.  Rep.  625;  Chadwick  v.  Kelley,  187  U.  S. 
540,  ante,  p.  175,  23  Sup.  Ct.  Rep.  176; 
Fallbrook  trrig.  Diet.  ▼.  Bradley,  164  U.  8. 
112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56.  See 
Heman  t.  Sohulte,  166  Ma  409,  66  8b  W. 
163. 


Unitbd  States  em  rel.  Henst  D.  Phuups. 
Plaintiff  in  Error,  v.  Eugene  F.  Wabb, 
Commissioner  of  Pensions.  [Nos.  249, 
250.]  United  States  ea  reU  Henbt  D. 
Phillips,  Plaintiff  in  Error,  v.  Ethan 
Alien  Hitchcock,  Secretaxy  of  the  Inte- 
rior, et  al.  [Nos.  251,  322.] 
In  Error  to  the  Court  of  Appeals  of  the 

District  of  Columbia. 
Jfr.  Henry  D.  Phillips,  propria  persona. 


looa. 


MEMORANDUM  CASES. 


»8 


Messrs.  Attoirney  €feneral,  A.  0.  Campbell, 
And  F,  L.  CampheU  for  defendAnta  in  error. 

April  20,  1903.  Writs  of  error  dismissed 
for  the  want  of  jurisdiction.  Act  of  March 
8,  1901,  31  Stat,  at  L.  1189,  chap.  854,  § 
233;  Act  of  February  9,  1893,  27  Stat  at  L. 
434,  chap.  74,  §  8,  U.  S.  Comp.  Stat  1901, 
p.  573;  Act  of  March  3,  1885,  23  Stat,  at  L. 
443,  chap.  365,  U.  S.  Comp.  Stat  1901,  p. 
572;  Baltimore  d  P.  R.  Co.  v.  Hopkins,  130 
U.  S.  210,  32  L.  ed.  908,  9  Sup.  Ct  Rep. 
503;  United  Btates  v.  Lynch,  137  U.  S.  280, 
34  L.  ed.  700,  11  Sup.  Ct  Rep.  114;  Cam- 
eron V.  United  Btates,  146  U.  S.  533,  36  L. 
ed.  1077,  13  Sup.  Ct.  Rep.  184;  South  Caro- 
lina y.  Seymour,  153  U.  S.  353,  suh  nom. 
United  States  eo?  rel.  South  Carolina  v.  Ssff- 
mour,  38  L.  ed.  742,  14  Sup.  Ct  Rep.  871. 


Mabt  J.  Lton  et  al..  Plaintiffs  in  Error,  v, 
Margaret  GoMBtfter  et  aL     [No.  357.] 
Tn  Error   to   the   Supreme  Court  of  the 
Btate  of  Nebraska. 

Messrs.    Lionel    C.    Burr  and  Charles  L. 
Burr  for  plaintiffs  in  error. 

Mr.  J.  H.  Broady  for  defendants  in  error. 
April  20,  1903.  Writ  of  error  dismissed 
ior  the  want  of  jurisdiction,  on  the  author- 
ity of  Enstis  y.  Bolles,  150  U.  S.  361,  37  L. 
ed.  nil,  14  Sup.  Ct.  Rep.  131;  Pierce  y. 
Somerset  R.  Co.  171  U.  S.  648,  43  L.  ed.  319, 
19  Sup.  Ct  Rep.  64;  Qillis  y.  Stinohfield, 
159  U.  S.  658,  40  L.  ed.  295,  16  Sup.  Ct  Rep. 
181;  Missouri  P.  R.  Co.  y.  Fitzgerald,  160 
U.  S.  556,  40  L.  ed.  536,  16  Sup.  Ct.  Rep. 
380.  See  case  belo^y,  Lyon  y.  Oomhert,  63 
Neb.  630,  88  N.  W.  774. 


jAifES  p.  WiTHEROW,  AppelUmt,  V.  Cabnsqib 
Sterl  Compakt,  Limited.     [No.  270.] 
Appeal    from    the   Circuit    Court  of  the 

United  States  for  the  Southern  District  of 

New  York. 

Mr.  Hector  M.  Hitohings  for  appellant. 

Mr.  John  R.  Bennett  for  appellee. 

April  23,   1903.    Dismissed    with    costs, 

pursuant  to  the  10th  Rule. 


CLEyELAND,     ClNOINlf  ATI,     CbIOAGO     k     ST. 

Louis  Railway  Company,  Plaintiff  in  Br* 

ror,  V.  Vhjlaqb  or  Clyde,  Ohio.    [No. 

262.] 

In  Error  to  the  Supreme  Court  of  the 
fitate  of  Ohio. 

Mr.  John  T.  Dye  for  plaintiff  in  error. 

Messrs.  Homer  Metsgar  and  8.  8.  Rich- 
ards for  defendant  in  error. 

April  24,  1903.  Dismissed  with  costs,  on 
authority  of  counsel  for  the  plaintiff  in  er- 
lor. 


H.  BAtJENDAHL  k  Co.,  Petitioners,  v.  Jacob 
8.  Bebnhshieb  ft  Bro.    [Na  652.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  Adolph  G.  Wolf  for  petitioners. 
Mr.  Max  J.  KohUr  for  respondents. 
April  27,  1903.    Denied. 


S.  Warbew  Lakson  et  al..  Petitioners,  v. 

Charles    F.  HnrcHmas,  Executor,  etc. 

[No.  669.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seyenth  Circuit 

Mr.  Wm.  n,  Bamum  for  petitioners. 

No  counsel  for  respondent 

April  27,  1903.    Denied. 


Stteambhip   Ely,   etc..   Petitioner,  v.  Wn*. 

LLAM  B.  BowKiKO  et  al.     [No.  672.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeab  for 
the  Second  Circuit 

Messrs.  J.  Parker  Kirlin  and  Charles  R, 
Hickox  for  petitioner. 

Mr.  Wilhelmus  Mynderse  for  respondents. 

April  27,  1003.    Denied. 


Second    National    Bank    of    Richmond, 

Kentucky,  Plaintiff  in  Error,  v.  0.  N. 

FrrzPAiBicK  et  al.    [No.  237.] 

In  Error  to  the  Court  of  Appeals  of  the 
SUte  of  Kentucky. 

Messrs.  J,  A.  Sullivan  and  John  T.  Shelby 
for  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

April  27,  1003.  Writ  of  error  dismissed 
for  the  want  of  jurisdiction,  on  the  author- 
ity of  Haseltine  y.  Central  Nat,  Bank,  188 
U.  S.  130,  46  L.  ed.  117,  22  Sup.  Ct  Repu 
49.  r  4- 


New  Yobk,  New  Haven,  &  Haetvobd  Rail- 

BOAD  Company,  Plaintiff  in  Error,  v.  Pat^ 

SICK  McKbon.     [No.  611.] 

In  Error  to  the  Court  of  Common  Pleas 
of  Fairfield  County,  Connecticut 

Jfr.  Arthur  M,  Marsh  for  plaintiff  in  er- 
ror. 

Messrs.  Robert  E.  DeForest  and  StiUs 
Judson,  Jr.,  for  defendant  in  error. 

April  27,  1903.  Judgment  affirmed  with 
costs  and  interest,  on  the  authority  of 
Wheeler  v.  New  York,  N.  H.  d  H.  R.  Co. 
178  U.  S.  321,  44  L.  ed.  1086,  20  Sup.  Ct 
Rep.  949;  New  York  d  N.  E.  R.  Co.  y.  Bris- 
tol,  161  U.  S.  556,  38  L.  ed.  269,  14  Sup.  Ct 
Rep.  437;  Arrowsmith  y.  Harmoning,  118 
U.  S.  194,  30  L.  ed.  243,  6  Sup.  Ct  Rep. 
1023;  Little  Rock  d  Ft.  S.  R.  Co.  y.  Worth- 
en,  120  U.  S.  97-102,  30  L.  ed.  588-690,  7 
Sup.  Ct.  Rep.  469;  Davidson  y.  New  Or- 
leans, 96  U.  S.  97,  105,  24  L.  ed.  616,  620. 
See  case  below,  McKeon  y.  New  York,  N.  H. 
d  H.  R.  Co.  75  Conn.  343,  53  Atl.  656. 


Emebaon  Chambeblin,    Appellant,  v.  Fb- 
OBIA,  Dbcatub,  &  EyANsyiLLE  Railway 
Company  et  al.    [No.  284.] 
Appeal    from    the    Circuit   Comrt  of  the 

United  SUtes  for  the  District  of  Indiana. 
Mr.  Edtoard  B.  Whitney  for  appellant 
Mr.  J.  M.  Dickinson  for  appellees. 
April  27,  1903.    Dismissed,  per  stipfola.- 

tion. 
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Oct.  Term^ 


VnazRiA-GABOLiNA  Chxmkux.  CoicPAirr,  P^ 

titumer^  v.  Hoia  Iitsu&aicob  COMPAirr  or 

New  York  et  aL    [No.  281.] 

Petition  for  a  Writ  of  Cflrtiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

Mr.  Henry  A.  M,  Smith  for  petitioner. 

Messrs.  Augusiin  T,  Smythe  and  Alea  O. 
King  for  respondents. 

April  27,  1903.  Dismissed  for  the  want 
of  prosecution. 

A.  Nelsox  Lewis,  Petitioner,  v.  Chablfs  H. 

Tbowbridoe,  Trustee,  etc    [No.  071.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

iff.  A.  Nelson  Lewis,  propria  persona. 

Messrs.  John  K.  Beach,  Edmund  Wetmore, 
and  Frank  W.  Hackett  for  respondent 

May  4,  1903.    Denied. 

Fuller  k  Johnson  MAirurAoruRiNG  Com- 

PANT,  Petitioner,  v.  A.  J.  Seileb.     [No. 

673.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Messrs.  Wm.  R.  Bagley  and  Robert  M. 
Bashford  for  petitioner. 

Mr.  Oharles  M.  Peck  for  respondent 

Hay  4,  1903.    Denied. 

Western  Assttranoe  Compakt  of  Toronto, 

Canada,  Petitioner,  v.  Henri  M.  DeFar- 

OONNET  et  al     [No.  678.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
t3ie  Second  Circuit. 

Mr.  Harrington  Putnam  for  petitioner. 

Mr.  Wilhelmus  Mynderse  for  respondent 

May  4,  1903.    Denied. 

AifERiCAN  National  Bank  of  Denver,  Peti- 
tioner,   V.    Sakuel  W.  Watkins.    [No. 
680.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 

Mr.  T.  J.  O'Donnell,  for  petitioner. 
No  counsel  for  respondent 
May  4,  1903.    Denied. 


Minneapolis  ft  8t.  Lotns  Railroad  Com- 
pany, Plaintiff  in  Error,  v.  David  D. 
Gano  et  al.  [No.  279.] 
In  Brror  to  the  Supreme  Court  of  the 
State  of  Iowa. 
Mr.  Albert  E.  Clarke  for  plaintiff  in  error. 
Mr.  Chapman  W,  Maup%n  for  defendants 
in  error. 

May  4,  1903.  Judmnent  affirmed  with 
costs  and  interest,  on  the  authority  of  Elec- 
tric Co.  V.  Dow,  166  U.  S.  489,  41  L.  ed. 
1088,  17  Sup.  Ct  Rep.  645;  Atchison,  T.  d 
8.  F.  R,  Co.  V.  Matthews,  174  U.  8.  96,  43 
L.  ed.  909,  19  Sup.  Ct  Rep.  609;  Bt.  Louis, 
I.  M.  d  8.  R.  Co.  V.  Paul,  173  U.  S.  404,  43 
L.  ed.  746,  19  Sup.  Ct.  Hep.  419.  See  case 
below,  Qano  v.  Minneapolis  d  8t.  L.  R.  Co. 
114  Iowa,  713,  65  K  R,  A.  263,  87  N.  W. 
714. 


GBQiaE  E.  dm.  Plaintiff  in  Error,  v.  Herrt 

D.  Gee.    [No.  285.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Mr.  Thomas  G.  Frost  tar  plaintiff  in  et- 
ror. 

Messrs.  Jed  L.  Washburn  and  Leon  M. 
Lum  for  defendant  in  error. 

May  4,  1903.  Writ  of  error  dismissed  for 
the  want  of  jurisdiction,  on  the  author!^ 
of  Beaupre  v.  Noyes,  138  U.  S.  402,  34  L. 
ed.  992,  11  Sup.  Ct.  Rep.  296;  BaselHne  v. 
Central  Nat.  Bank,  183  U.  S.  130,  46  L.  ed. 
117»  22  Sup.  Ct  Rep.  49.  See  case  below. 
Gee  V.  Gee,  84  Minn.  384,  87  N.  W.  1116. 


Supreme    Council    American  Lboion  of 

Honor,  Petitioner,  v.  Augusta  K  OROUTr. 

[No.  674.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Messrs.  He^iry  Newbegin,  Robert  Newbe^ 
gin,  and  A.  J.  Carr  for  petitioner. 

Mr.  Alexander  L.  Smith  for  respondent 

May  18,  1903.    Denied. 


Anglo-American  Provision  Company,  Pe- 
titioner, V.  United  States.     [No.  681.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 

Mr.  James  C.  McShane  for  petitioner. 
Messrs.  Attorney    General   and    Solieitor 

General  Hoyt  for  respondent 
May  18,  1903.    Denied. 


Ocean  Steamship  Company,  Petitioner,  sl 
John  Richard  Crooks.    [Na  685.] 
Petition  for  a  Writ  of  Certiorari  to  ths 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 

Messrs.  Julien  T.  Daffies  and  Frederie  D. 

MeKenney  for  petitioner. 
Mr.  Henry  Galbraith  Ward  for  raqMnd* 

ent 
May  18,  1903.    Denied. 

William  B.  Gurnet,  Jr.,  et  ol.,  Petitiomsrs^ 

V.  Steamboat  John  H.  Starin,  etc.  [No. 

686.] 

Petition  for  a  Writ  of  Certiorari  to  th» 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Samuel  Park  and  Jas.  K.  8ym- 
mers  for  petitioners. 

Mr.  Henry  G.  Newton  for  respondent 

May  18,  1903.    Denied. 


Elbert  R.  Robinson,  Petitioner,  v.  Ghioa^ 

GO  Cttt  Railway  Company  et  ak    [No. 

688.] 

Petition  for  a  Writ  of  Certiorari  to  th» 
United  States  Circuit  Court  of  Appeals  far 
the  Seventh  Circuit. 

Mr.  J.  Gray  Lucas  for  petitioner. 

Messrs.  Thomas  A.  Banning  and  ,' 
Battfitn^  for  respondents. 

May  18,  1903.     Denied. 


1908. 


MSMORANBUU  CASES. 


H.  H0LLI8  UimNSwiXL,  Plaintiff  in  BrroTf 

V.  Edwabd  W.  Presho  et  al,  Street  Com- 

misBioners,  etc.     [No.  294.] 

In  Krror  to  the  Supreme  Judicial  Court  of 
the  State  of  Massachusetts. 

Mr.  Feliw  Racketnann  for  plaintiff  in  er- 
ror. 

Mr,  Thomaa  M.  Bahson  tor  defendants  in 
error. 

May  18,  1003.  DismiBaed  with  costs,  per 
stipulation. 


Jamxs  H.  Gilbcbt,  Sheriff,  fob  use  <»  Ak- 

DBKW  B.  Bishop,  Petitioner,  v,  Ahebzoak 

Sttbstt  CoicPAinr  of  Nbw  Yobk  et  al. 

[No.  683.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Ifsistrs.  Lyndon  Evana  and  Frederic  D. 
MeKermey  for  petitioner. 

Mesaro.  T.  A.  Moran,  Lery  Mayer^  and  Al- 
fred 8.  Austrian  for  respondents. 

June  1,  1903.    Denied. . 


AiOEBiCAN  Sales  Book  Coupaitt  «I  oL,  Pe- 

titionere,    v,  Josephtjs  Buixjvant,    Jb. 

[Na  693.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Meesrs.  T.  J.  Chiaier  and  Leon  Tohriner 
for  petitioners. 

Mesara.  C.  E.  DueU  and  Wm.  A.  Megrath 
for  respondent. 

June  1,  1903.    Denied. 

Bbtd,  MintDocH  k  Co.;  Petitifmera,  «.  Uinr- 

BD  States.     [Na  698.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Meaara.  W.  Wiokham  Bmith  and  Oharlee 
Cwrie  for  petitioners. 

Meaara.  Attorney  (General  and  Solicitor 
General  Boyt  for  respondents 

June  1,  1903.    Denied. 


John  Holmes  et  aX.^  Petitionera,  v.  Ship 

Queen  Elizabbtb.     [No.  699.] 
.  Petition  for  a.  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuft. 

Mr.  Bohert  D,  Benedict  for  petitfooen. 

Iff.  Wilhetmua  Mynderae  for  respondent 

Jime  1,  1903.    Denied. 


P.  P.  Otjo&n  et  mL^  PeHHonera,  v.  CoLinc- 
BUS  Cabtwbight  et  ak    [No.  700.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 

Meaara.  Mamoell  Evarta  and  T.  D.  Oohha 

for  petitioners. 

Meaara.   M.  L.   Crawford  and  Edwin  8U 

Clair  Thompaon  for  respondents. 
June  I,  1903.    Denietd, 


Dblawabe,  Lackawanna,  k  Westbbn  Raii> 

BOAD  CoMPANT,  Petitioner,  v.  Estqn    K 

Devobe,  eto.     [No.  709.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Meaara.  Walter  W.  Boaa  and  Wm.  D. 
Quthrie  for  petitioner. 

Mr.  Wm.  M.  Offley  for  respondent 

June  1,  1903.    Denied. 


Aligb  a.  Cabub,  Administratrix,  ete.,  PeK- 
tioner,  v.  Untebd  States  Lifi  Inbubangb 

COMPANT  IN  THE  CTTT  OF  NBW  YOBK.  [No» 

622.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Mr.  H.  H.  C.  MUler  for  petitioner. 

Mr.  WiUiam  G.  Beale  opposing. 

April  14,  1002.    Granted. 


Nicholas  C.  Benzioeb  et  al.,  eto,   PeH- 
Honera,  v.  UNiTib  States.    [Na  679.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
Meaara.  W.  Wiohham  Smith  and  Charlee 

Curie  for  petitioners. 
Mr.  Attorney  General  and  Mr.  SoUcitcr 

General  Biokarda  opposing; 
June  2,  1902.    Gramted. 


IiA  RspuBUQUX  TKuaroMiBM  ei  al^  Petition^ 

era,  v.  Sabatoga  Vicht  Spbing  Compant. 

[No.  677] 

Petition  fdr  a  Writ  of  Ositiorari  to  the 
United  States  Cirenit  Ooort  of  Appeals  for 
the  Second  Oireait. 

Mr.  ArokOHOd  Hophina  for  petitionen. 

Mr.  Edgar  T.  Bra^oett  oppoaiiig» 

Jime  «» 1908.    GramMU 
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Oor.  Tebic 


ICaso  Hubbebt,  PeHHoner.  «.  Gaxfbizxs- 

viLLB  Lumber  Co.    [No.  627.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

April  21,  1902.    Qranted. 


BoABD  OF  Com'bs  OF  Stanlt  Cottntt,  PefU 
iionera,  v.  W.  N.  Coler  &  Co.    [No.  585.] 
Petition  for  Writ  of  Certiorari  to  the  Unit- 
ed States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit. 
May  19,  1902.    Granted. 


BOBEBT  B.   DowiTs,  Petitioner,  v.  Unitkd 

States.    [No.  666.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

Maj  IB,  1902L    QranUd. 


tfOBTTIEBIf  PACTFIO  RAILWAY  GOMPAirT,  P^- 

Htionw,  V.  Louise  BL  Adams  et  al.    [No. 

46a] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Mr,  C,  W,  Bunn,  for  petitioner. 

Mea$r9.  O.  8,  VaorheeM  and  A*  H.  Voarheet^ 
tot  respondents. 

October  27,  1902.    Granted. 


Iata  M.  Slateb  el  s?.,  Petitionere,  v.  Hex- 

ICAN  National  Bailboao  Compaitt.  [No. 

613.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  Mason  WUliame,  for  petitionen» 

No  appearance  for  ren>ondent» 

December  15^  1902.    Granted. 


Gbbat  Southebn  Fibefboof  Hotel  Oom- 

PAinr,  Petitioner,  «.  BENJAMIN  F.  JoNES 

etal.    [No.  617.]' 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Conrt  of  Appeals  for 
the  Sixth  Circuit 

Mr,  John  B.  8ater,  for  petitioner. 

Mr.  Talfourd  P.  jAnn,  for  respond«nl& 

Jannaxjr  6»  1908,    Granted. 


Lee  Ah  Yvx,  Appedani,  9.  United  States* 

[No.  411.1  ^^ 

Appeal  from  the  United  States  Qrcnit 
Court  of  Appeals  for  the  Ninth  Circuit 

Mr.  Franklin  B.  Mackey,  for  appellant 

The  Attorney  General,  for  appellee. 

October  9.  1902.  Dinmissed  pursuant  l» 
the  28th  rule  (8  Sup.  Ct  zv). 


Mutual    Lifb    Inbubancb    Oompant   m 

New   Yobk«   Petitioner,  v.   Bliza   Maud 

Hill  et  al.    [No.  518.] 

Petition  for  a  Writ  of  Certiorari  to  tiM 
United  States  Circuit  Court  of  Appe^  for 
the  Ninth  Circuit 

Meesrs,  John  B,  AUen,  Julien  T,  Davim, 
Edward  Lyman  Short,  and  Frederic  D.  Mo- 
Kenney,  for  petitioner. 

Afr.  B,  Warhurton,  for  respondentia 

February  28.  1908.    Granted. 


A.  Crsbisbouur  et  of..  Owners,  etc.,  PM- 
tionere,  v.  Matthew  jBbidoes.  [Na  687.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 
Mr,  MUton  Androe,  for  petitlonenk 
Mr.  A.  H.  Riekett$,  for  respondenti 
February  28,  1903.    Granted. 


Lee    Lino   et   of.,  AppettanU,  v.  Vtam 

States.    Sat  On  et  al.,  Appellante,  «. 

Same.    Kino  Duno,  AppeUant,  v.  Same. 

Tee  Tot  et  al^  AppeUanU,  9.  Same.    [Nos. 

865^68.] 

Appeals  from  the  District  Gout  of  the 
United  States  for  the  Northern  District  of 
New  York. 

Docketed  and  dismissed  on  motioii  of  Hm 
Attorney  General. 

No  one  opposing. 

June  25,  1902.    DUmUsed. 


Charles  L.  Rawson  et  dL  Petithner$^  9. 

Westeen  Sand  Blast  Comfant  ei  eL 

tSo.  621.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Oonrt  of  Appeals  for 
the  SeTenih  Circuit 

(The  Chief  Justice  took  no  part  in  tho  do- 
cision  of  this  petition.) 

Mesere,  Jamee  H.  Raymond  and  Otto  & 
Bamett,  for  petitioners. 

No  appearance  for  the  respondents 

January  12,  1908.    Granted. 


1902. 


MBMOBANDUM  GASES. 
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IIABIAITO  F.  Seita,  AppeUanif 

V, 

United  States. 
[No.  40.1 
June  1,  190a 
Petition  for  Modification  of  Judgment  and 
for  Rehearing. 

The  opinion  of  the  court  In  this  case  is  re- 
ported in  189  U.  &  233,  23  Sup.  Ot.  596,  47 
L.  Ed.  — 

Mr.  Ju9i%oe  Bbown.  It  la  ordered  by  the 
eoart  that  the  decree  of  affirmance  In  this 
case  be  amended  by  adding  the  following 
words:  "So  far  aa  such  decree  orders  that 
the  petition  be  dismissed,  but  without  preju- 
dice to  such  further  proceedings  aa  petitioner 
may  be  advised  to  take." 


Gkebd  ft  Cbipflx  Cbeek  Minctg  ft  Mux- 

INQ  Co.,  Petitioner,  v.   Uinta  Tunnel, 

Mining   ft    Transportation    Ck>.      [Na 

609.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mes9r$.  Charles  8,  Thomae,  Wm,  H.  Bry- 
ant, and  H.  H.  Lee^  for  petitioner. 

Mr.  Charlee  J.  Eughee,  Jr*»  for  regpond- 
•nt 

March  16.  1903.    Granted. 


Board    or    Commissioners    of    Wilkes 

CouNTT  et  oZ.,  Peiitionere^  v.  W.  N.  Coler 

ft  Co.    [No.  247.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  granted. 

Mr»  A.  (7.  Avery,  for  petitioners. 

Mesera,  John  F,  DiUon,  OharUe  Price, 
Harry  ffn&dortf,  and  John  M.  DiUon^  for  ra- 
•pondentB. 

Biarch  9.  1903.    QranU4. 


David  R.  Julian,  Sheriff,  etc.,  et  ol.,  PetU 

tionertt  v.  Central  Trust  Co.  et  al,    [No. 

457.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

Messrs,  A.  0.  Avery,  Lee  B.  Overman^  and 
C.  A.  Mountjoy,  for  petitioners. 

Mr,  Charles  Price,  for  respondentil 

March  9.  1903.    Qranted. 


Henrt    0.    Patns,     Postmaster    General, 
PUUntif  in  Error  and  Petitioner^  v.  Unit- 
ed  States   ew  re).   National   Railwat 
PuBUGATiON  Company.     [No.  628.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Columbia. 
Mr,  Solicitor  Oeneral  Richards^  for  peti- 
tioner. 
No  appearance  for  respondent; 
March  16.  1903.    Granted. 


Henrt  O.  Patne,  Postmaster  General, 
Plaintiff  in  Error  and  Petitioner,  v.  Unit- 
ed States  e9  ret.  Railway  List  Co. 
[No.  629.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Columbia. 
Mr.  Bolicitor  General  Richards,  for  peti- 
tioner. 
No  appearance  for  respondent* 
Mardb  16,  1903.    Granted. 


WnxiAK  A.  Wright,  Comptroller  Cteneral* 
Petitioner,   v.    Lomsvnxs   ft   Nashtiliji 
Railroad  Company  et  al.    [No.  636.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Messrs,  Boykin  Wright  and  Jahm  0.  Hari, 

for  petitioner. 
Mr.  Ale».  C.  King,  for  respondantik 
March  28»  1908.    Gramted. 
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ITNTTBD  8TATB8 

V. 

OOBB  ei  al^ 


VonsUtutioTud  law— application  of  ConBiitution 
^Philippine  Islands— jury  irtai—PhUipmno 
Commtssion^egislaiive  powers— criminal  Uhel 


^-presumption  'of  malice— privileged  publico' 
Hon— report  of  fudicidl  prooeedinps—com' 
ments  on  reporte-^indcs  to  reporP-4ntent  of 
puhlisher, 

L  Whll«  the  Philippine  IsUmdi  belong  to  theUnitefl 
States,  there  is  a  difference  between  them  and  the 
territories  vhich  are  a  part  of  the  United  Btetea, 
with  reference  to  the  Oonstltiitlon  of  the  United 
Stetea. 

t.  The  Constitution  of  the  United  States  was  not 
extended  to  the  Philippine  Islands  by  the  terms 
of  the  treaty  of  Paris,  April  U.  Ifi99»  but  by  suoh 
treaty  the  status  of  the  ceded  territory  was  to  be 
determined  by  Congress. 

H  The  mere  cession  of  the  Philippines  to  the  Unit- 
ed States  did  not  extend  the  Constitution  to  thoso 
Islands,  except  such  parts  as  fall  vlthin  the  prin- 
alples  of  fundamental  limitations  in  favor  of  per- 
sonal rights  formulated  in  the  ConstituUon  and 
Its  amendments,  and  which  exist  rather  by  infer- 
ence and  the  general  spirit  of  the  Constitution, 
and  except  those  express  proTlslons  of  the  Consti- 
tution which  prohibit  Congress  from  passing  laws 
In  their  contravention  under  any  circumstances. 
The  provisions  contained  In  the  Constitution  in 
relation  to  Jury  trials  do  not  fall  within  either  of 
these  eixceptions,  and  hence  the  right  to  trial  by 
Jury  was  not  extended  to  the  PhiUpplnes  by  the 
mere  session  of  the  territory. 

4  Congress  having  passed  no  law  extending  to  the 
Philippines  the  provision  of  the  Conslltution  re- 
lating to  Jury  trials,  and  there  having  been  no 
laws  in  existence  in  the  Philippines  at  the  date  of 
their  cession  providing  for  trial  by  Jury,  it  was 
not  error  for  the  court  of  first  instance  to  over- 
rule the  application  of  defendants  in  a  prosecution 
for  criminal  libel  for  a  trial  by  Jury. 

1^  Congress  could  lawfully  delegate  to  the  Philip- 
pine Commission  the  power  to  enact  laws,  includ- 
ing the  libel  law  enacted  by  it  in  October,  IfOl 
(Act  No.  S77,  Philippine  Commission). 

•k  Philippine  Commission,  Act  No.  277,  |  1,  defines 
Ubel  as  malieious  defamation,  expressed  either  in 
writing  or  printing,  or  by  signs  or  pictures,  or 
the  like,  or  public  theatrioal  exhibitions,  tending 
to  blaeken  the  memory  of  one  who  is  dead,  or  to 
tanpeaoh  the  honesty,  virtus,  or  reputotlon,  or 
fubliah  the  alleged  or  natural  defeets,  of  one  who 
Is  alivsb  and  thereby  expose  him  to  pnblio  hatred. 


*This  opinion  of  the  Supreme  Court  of  the  Philip- 
pine Islands  is  published  at  the  suggestion  of  one  of 
tho  Justices  of  the  Supreme  Court  of  the  United 
States,  as  involving  questions  similar  to  those  raised 
in  Territory  of  HawaU  v.  ManUchl.  U  Sop.  Ct  m, 
df  Lu  Bd.  — . 
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eontempt,  or  rtdleiilo.  BOi,  that  headlines  above 
an  article  published  in  a  newspaper  reading: 
"Traitor,  Seducer  and  Perjurer.  Sensational  Al- 
legations against  Commissioner  Legarda.  Made 
of  Record  and  Read  in  Bnglish.  Spanish  Reading 
Waived.  Wife  would  have  Killed  Him.  Legarda 
Pale  and  Nervous"— were  libelous,  under  the  aot 

7.  No  attempt  having  been  made  to  show  a  Justifia- 
ble motive,  the  publication  of  the  headlines  was 
"malicious  defamation,"  within  the  meaning  of 
the  act,  as  section  S  provides  that  an  injurious 
publication  is  presumed  to  have  been  malicious  if 
no  Justifiable  moUve  for  making  it  Is  shown. 

8.  Philippine  Commission,  Act  No.  277,  9  1,  provides 
that  no  reporter,  editor,  or  proprietor  of  a  news- 
paper is  liable  for  prosecution  for  a  fair  and  true 
report  of  any  Judicial,  legislative,  or  other  public 
proceedings,  or  of  any  special  argument  or  debate 
in  the  course  of  such  proceedings,  except  upon 
proof  of  malice  In  making  the  report,  which  will 
not  be  implied  from  the  mere  faet  of  publication. 
Sectton  t  provides  that  libelous  ronarks  or  com- 
msnte  oonneeted  with  matters  privileged  by  the 
last  section  receive  no  privilege  by  reason  of  be- 
ing so  connected.  £Ud,  that  the  headlines  were 
not  privileged  because  appended  to  a  privileged 
report  of  Judicial  proceedings. 

9.  The  fact  that  the  headlines  were  Inserted  to  aid 
the  reader  in  determining  whether  he  cared  to 
read  the  article  was  no  defense. 

10.  The  privileged  report  was  a  written  stetement 
prepared  by  an  attorney  in  a  prosecution  for  libel, 
in  which  he  made  an  offer  to  prove  the  truth  of 
certeln  stetemente  regarded  as  material  in  the  de- 
fense, and  which  was  by  the  court  excluded. 
BeUi^  that  the  headlines  could  not  be  considered 
as  a  fair  Index  to  the  report. 

11.  The  fact  that  the  headlines  were  no  worse  than 
the  matter  contained  in  the  report  was  Immatcfrial. 

Wlllard  and  Ladd,  JJ.,  dissenting. 

[No.  1,049.] 

Fred.  L.  Dorr  and  Edward  F.  O'Brien  were 
convicted  of  the  pablication  of  a  false  and  ma- 
licious libel,  and  appeal.     Affirmed. 

COOPER,  J.  On  May  28,  1902,  a  complaint 
was  filed  in  the  court  of  first  instance  of  the 
city  of  Manila  against  Fred.  L.  Dorr  and  Ed- 
ward F.  O'Brien,  charging  them  with  the  pub- 
lication of  a  false  and  malicious  libel  against 
Sefior  Benito  Legarda,  one  of  the  United  States 
Philippine  Commissioners,  by  placing  certain 
headlines  or  caption  above  an  article  published 
in  the  Manila  Freedom,  a  newspaper  in  the 
city  of  Manila,  of  which  the  defendant  Fred.  L. 
Dorr  was  the  proprietor,  and  the  defendant 
Edward  F.  O'Brien  was  the  editor. 

The  following  are  the  headlines  or  caption 
upon  which  tha  prosecution  is  based:  '^Traitor, 
Seducer    and    Parjorer.     Sensational   Allega- 


860 


23  SUPBEMS  COURT  BSPOBTEB. 


tions  against  Oommissioner  Legarda.  Hade 
of  Record  and  Read  in  English.  Spanish  Read- 
ing Waived.  Wife  would  have  Killed  Him. 
Legarda  Pale  and  Nervous."  The  article  over 
and  above  which  the  headlines  were  placed 
was  a  report  of  certain  judicial  proceedings  had 
in  the  court  of  first  instance  of  the  city  of  Ma- 
nila in  the  criminal  case  of  United  States  r. 
Valdez  for  the  offense  of  libel,  and  the  report 
was  a  copy  taken  from  a  document  prepared 
by  the  attorney  for  Valdez,  in  which  the  offer 
was  made,  as  a  defense,  to  pr'^ve  the  truth 
of  the  material  allegations  contained  in,  and 
which  were  the  basis  of,  the  complaint  against 
Valdez.  The  facts  offered  to  be  proven  were 
published  in  the  Miau,  a  newspaper  of  which 
Valdez  was  editor,  and  related  to  SefiLor  Le- 
garda, the  prosecuting  witness  in  the  Valdez 
case  as  well  as  in  this  case.  At  that  time, 
onder  the  libel  law,  the  truth  of  the  libelous 
matter  was  inadmissible  as  evidence.  The 
judge  of  the  court  of  first  instance  excluded 
the  proof  tendered  in  the  document,  but  per- 
mitted it  to  be  filed  in  the  case,  and  the  copy 
was  taken  from  it  by  one  Vogel,  the  city  re- 
porter of  the  Manila  Freedom.  The  report 
was  handed  by  the  reporter  to  the  defendant 
O'Brien,  the  editor  of  the  paper,  and  the  head- 
lines were  written  by  O'Brien;  and  the  re- 
port, with  the  headlines  thus  prepared,  was 
published  in  the  Manila  Freedom  of  date  April 
IG,  1902.  The  report  seems  to  have  been  re- 
garded by  the  prosecuting  attorney  as  privileg- 
ed matter,  under  section  7  of  the  libel  act; 
and,  as  before  stated,  the  prosecution  is  based 
apon  the  matter  contained  in  the  headlines. 

On  August  25,  1902,  the  defendants  were 
tried  and  found  guilty  of  the  offense  charged 
in  the  complaint,  and  each  was  sentenced  to 
six  months*  imprisonment  at  hard  labor,  and  a 
fine  of  $1,000,  United  States  currency.  From 
this  judgment  the  defendants  have  appealed  to 
this  court. 

A  demurrer  was  filed  to  the  complaint,  based 
upon  the  ground  that  the  facts  charged  in  the 
complaint  did  not  constitute  a  public  offense. 
This  demurrer  was  overruled  by  the  trial 
court,  and  an  exception  to  the  ruling  taken  by 
the  defendants. 

During  the  course  of  the  proceedings  a  mo- 
tion was  made  by  the  defendants,  asking  that 
they  be  granted  a  trial  by  jury,  as  provided 
for  in  article  3,  S  2,  of  the  Constitution  of  the 
United  States,  and  under  the  sixth  amendment 
to  the  Constitution,  which  motion  was  denied 
by  the  coart,  and  an  exception  was  also  taken 
to  this  ruling. 

Before  entering  into  a  discussion  of  the  case 
upon  its  merits,  it  will  be  necessary  to  consid- 
er the  questions  of  a  preliminary  nature  which 
have  been  raised  in  the  assignment  of  errors 
and  brief  of  counsel  for  the  appellants.  The 
questions  submitted  may  be  embraced  within 
the  following  propositions:  (1)  That  by  the 
treaty  of  peace  between  the  United  States  and 
Spain,  ratified  on  the  11th  day  of  April,  1899, 
the  Philippine  Islands  became  a  part  of  the 
United  States;  (2)  and,  being  a  part  thereof, 
they  are  subject  to  the  provisions  of  section 
2,  art.  8,  of  the  Constitution,  and  to  the  pro- 
visions contained  In  the  sixth  amendment  to 


the  Constitution,  by  which  In  all  criminal  eases 
a  trial  by  jury  is  guarantied;  (3)  that  Con- 
gress can  exercise  no  power  over  the  person  or 
property  of  a  citizen  beyond  what  the  Con- 
stitution confers,  nor  deny  any  right  guarantied 
to  them  by  the  Constitution. 

Stated  in  its  simple  form,  the  proposition 
made  is  that  the  provisions  of  the  Constitution 
of  the  United  States  relating  to  jury  trials 
are  in  force  in  the  Philippine  Islands.  The  de- 
termination of  this  question  involves  the  con- 
sideration of  the  political  status  of  these  is- 
lands, the  power  of  Congress  under  the  Consti- 
tution, and  the  nature  of  the  constitutional  pro- 
visions relating  to  jury  trials. 

The  political  status  of  the  Philippine  Islands 
has  been  defined,  to  a  large  extent,  by  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Downes  v.  Bid  well,  182 
U.  S.  244,  21  Sup.  Ct.  770,  45  L.  Ed.  1088,  in 
which  case  the  status  of  Puerto  Rico  was  di- 
rectly involved.  The  question  in  that  case  was 
whether  merchandise  brought  into  the  port  of 
New  York  from  Puerto  Rico  after  the  ratifica- 
tion of  the  treaty  of  peace  with  Spain,  and 
fiince  the  passage  of  the  Foraker  act,  is  ex- 
empt from  duty,  and  involved  the  question 
whether  the  revenue  clauses  of  the  Constitn- 
tion  extend  of  their  own  force  to  the  newly  ac- 
quired territories  from  Spain,  and  whether  die 
act  is  in  contravention  of  the  uniformity  clanse 
of  the  Constitution.  The  conclusion  was  reach- 
ed that  the  act  in  question  was  not  unconstitii- 
tional.  In  the  consideration  of  the  case  an  ex- 
haustive review  was  made  of  the  powers  of 
Congress  to  govern  the  territories  belonging  to 
the  United  States  under  the  power  to  ac- 
quire territory  by  treaty  and  the  incidental 
right  to  govern  such  territory,  and  under  the 
clause  of  section  8,  art.  4,  of  the  Constitution* 
which  vests  Congress  with  the  power  to  dis- 
pose of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property 
uf  the  United  States.  This  review  was  made 
in  the  light  of  the  opinion  of  contemporaries, 
the  practical  construction  placed  upon  the 
Constitution  by  Congress,  and  the  decisions  of 
the  Suprone  Court  of  the  United  States  upon 
questions  arising  thereunder.  Distinctions 
were  found  to  exist  in  the  application  of  the 
Constitution,  depending  upon  the  relation  which 
was  borne  to  the  national  government,  wheth- 
er by  a  state  or  by  the  territories  which  belong- 
ed to  certain  states  at  the  time  of  the  adoption 
of  the  Constitution,  and  which  were  situated 
within  the  acknowledged  limits  of  the  United 
States,  also  such  territory  as  might  be  ac- 
quired by  the  establishment  of  a  disputed  line, 
or  by  those  which  were  acquired  by  cession 
from  foreign  powers,  and  to  which  the  Consti- 
tution was  extended  by  the  treaty  under  which 
they  were  ceded,  sanctioned  by  Congress,  or  to 
which  the  Constitution  was  expressly  extended 
by  congressional  act,  or  by  those  territories 
acquired  from  a  foreign  power  by  treaty,  which 
have  not  been  incorporated  as  a  part  of  the 
United  States,  nor  to  which  has  been  extended 
the  Constitution  by  act  of  Congress.  The  fol* 
lowing  conclusions  are  deducible  from  the  de- 
cision in  that  case:  (1)  That  Puerto  Rico  (to 
which  the  Philippines  are  equally  situated)  did 
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not,  by  th«  act  of  ceisioD  from  Spain  to  the 
United  States,  become  incorporated  in  the 
United  States  as  a  part  of  it,  but  became  terri- 
tory pertaining  to  and  belonging  to  the  Unit- 
ed States;  (2)  that  as  to  such  territory  Con- 
gress may  establish  a  temporary  goyernment, 
and  in  so  doing  it  is  not  subject  to  all  the 
restrictions  of  the  Oonstitution;  (3)  that  the 
determination  of  what  these  restrictions  are, 
and  what  particular  provisions  of  the  Consti- 
tution are  applicable  to  such  territories,  in- 
volTes  an  inquiry  into  the  situation  of  the  ter- 
ritory and  its  relations  to  the  United  States; 
(4)  that  the  uniformity  provided  for  in  the 
revenue  clause  of  the  Constitution  is  not  one 
of  those  restrictions  upon  Congress  in  its  goy- 
ernment of  the  territory  of  Puerto  Rico. 

What  is  the  character  of  these  restrictions, 
and  how  are  they  to  be  ascertained  and  deter- 
mined? And  to  what  extent  is  the  Constitu- 
tion in  force  and  effect  in  these  islands?  Both 
Mr.  Justice  Brown*  in  delivering  the  majority 
opinion,  and  Mr.  Justice  White,  in  delivering 
the  concurring  opinion,  refer  to  these  consti- 
tutional restrictions.  In  formulating  certain 
propositions  as  his  conclusions,  Justice  White 
uses  the  following  lauguage:  •'Whilst,  there- 
fore, there  Is  no  express  or  implied  limitation 
on  Congress  in  exercising  its  power  to  create 
local  governments  for  any  and  all  of  the  ter- 
ritories, by  which  that  body  is  restrained  from 
the  widest  latitude  of  discretion,  it  does  not  fol- 
low that  there  may  not  be  inherent,  although 
anexpressed,  principles,  which  are  the  basis  of 
all  free  govern meut,  which  cannot  be  with 
impunity  transcended.  But  this  does  not  sug- 
gest that  every  express  limitation  of  the  Con- 
stitution which  is  applicable  has  not  force, 
but  only  signifies  that,  even  in  cases  where 
there  is  no  direct  command  of  the  Constitu- 
tion which  applies,  there  may  nevertheless 
be  restrictions  of  so  fundamental  a  nature  that 
they  cannot  be  transgressed,  although  not  ex- 
pressed in  so  many  words  In  the  Constitution." 
He  also  says:  "Undoubtedly  there  are  general 
prohibitions  in  the  Constitution  in  favor  of  the 
liberty  and  property  of  the  citizen  which  are 
not  mere  regulations  as  to  the  form  and  man- 
ner in  which  a  conceded  power  may  be  exer- 
cised, but  which  are  an  absolute  denial  of  all 
authority,  under  any  circumstances  or  condi- 
tions, to  do  particular  acts.  In  the  nature  of 
thlners,  limitations  of  this  character  cannot  be, 
ander  any  circumstances,  transcended,  because 
of  the  complete  absence  of  power.  The  dis- 
tinction which  exists  between  the  two  charac- 
ters of  restrictions— those  which  regulate  a 
granted  power,  and  those  which  withdraw  all 
authority  on  a  particular  subject — has,  in  ef- 
fect, been  always  conceded,  even  by  those  who 
most  strenuously  insisted  on  the  erroneous 
principle  that  the  Constitution  did  not  apply  to 
Congress  in  legislating  for  the  territories,  and 
was  not  operative  in  such  districts  of  coun- 
try." Mr.  Justice  Brown,  in  this  connection, 
quotes  the  following  languafEre  used  by  Mr.  Jus- 
tice Bradley  in  the  case  of  The  Mormon  Church 
V.  The  United  States,  136  U.  S.  1, 10  Sup.  Ct. 
702.  34  L.  Ed.  481.  "  'Doubtless  Congress,  in 
legislating  for  the  territories,  would  be  snb- 
jeet  to  those  fundamental  limitatiooa  in  favor 


of  personal  rights  which  are  formulated  in  the 
Constitution  and  its  amendments;  but  those 
limitationa  would  exist  rather  by  inference  and 
the  general  spirit  of  the  Constitution,  from 
which  Congress  derives  all  its  powers,  than  by 
any  express  and  direct  application  of  its  pro- 
visions.' "  Again  he  says:  'There  are  certain 
principles  of  natural  Justice  inherent  in  the 
Anglo-Saxon  character,  which  need  no  expres- 
sion in  constitutions  or  statutes  to  give  them 
effect,  or  to  secure  dependencies  against  legis- 
lation manifestly  hostile  to  their  real  inter- 
ests." 

The  case  of  The  American  Ins.  Co.  y.  Can- 
ter, 1  Pet.  511,  7  L.  Ed.  242,  is  a  very  interest- 
ing and  instructive  case,  which  well  illustrates 
the  difference  in  the  application  of  constitution- 
al provisions  to  territories  which  are  a  part  of 
and  within  the  United  States,  and  to  those 
acquired  from  a  foreign  power  by  cession; 
which  have  not  been  incorporated  into  the  Unit- 
ed States,  nor  have  had  by  act  of  Congress 
the  Constitution  extended  to  them.  Florida 
was  ceded  by  Spain  to  the  United  States,  as 
were  also  the  Philippines.  The  status  of  the 
Philippines  at  the  present  time  is  very  similar 
to  that  of  Florida  at  the  date  of  the  act 
passed  by  the  Legislative  Council  of  Florida, 
the  constitutionality  of  which  was  considered 
in  the  case  of  American  Ins.  Co.  v.  Canter.  The 
statement  of  the  case  and  the  decision  are  tak- 
en from  the  opinion  of  Justice  Brown  in  the 
case  of  Downes  ▼.  Bidwell,  and  are  as  follows: 
This  case  originated  in  the  district  court  of 
South  Carolina,  "for  the  possession  of  356  bales 
of  cotton,  which  had  been  wrecked  on  the  coast 
of  Florida,  abandoned  to  the  insurance  com<- 
panies.  and  subsequently  brought  to  Charles- 
ton. Canter  claimed  the  cotton  as  bona  fide 
purchaser  at  a  marshal's  sale  at  Key  West,  by 
virtue  of  a  decree  of  a  territorial  court,  con- 
sisting of  a  notary  and  five  jurors,  proceeding 
under  an  act  of  the  Governor  and  Legislative 
Council  of  Florida.  The  case  turned  upon 
the  question  whether  the  sale  by  that  court  was 
effectual  to  divest  the  interest  of  the  undei^ 
writers.  The  District  Judge  pronounced  the 
proceedings  a  nullity  and  rendered  a  decree 
from  which  both  parties  appealed  to  the  Circuit 
Court.  The  Circuit  Court  reversed  the  decree 
of  the  District  Court  upon  the  ground  that  the 
proceedings  of  the  court  at  Key  West  were 
legal,  and  transferred  the  property  to  Canter, 
the  alleged  purchaser.  The  opinion  of  the 
Circuit  Court  was  delivered  by  Mr.  Justice 
Johnson  of  the  Supreme  Court,  and  is  published 
in  full  in  a  note  in  Peters'  Reports.  It  was 
argued  that  the  Constitution  vested  the  ad- 
miralty jurisdiction  exclusively  in  the  general 
government,  that  the  Legislature  of  Florida 
had  exercised  an  illegal  power  in  organizing 
this  court,  and  that  its  decrees  were  void.  On 
the  other  hand.  It  was  insisted  that  this  was 
a  court  of  separate  and  distinct  jurisdiction 
from  the  courts  of  the  United  States,  and  as 
such  its  acts  were  not  to  be  reviewed  in  a 
foreign  tribunal,  such  as  was  the  court  of  South 
Carolina;  'that  the  District  of  Florida  was  not 
part  of  the  United  States,  but  only  an  ac- 
quisition or  dependency,  and  as  such  the  Consti- 
tution, per  se^  had  no  binding  effect  in  or  over 
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it*  It  becomes,'  said  the  court,  indispensable 
to  the  solution  of  these  difflcnltieB  that  we 
riionld  conceive  a  jast  idea  of  the  relation  In 
which  Florida  stands  to  the  United  States. 
*  *  *  And  first,  It  is  obyioos  that  there  Is 
a  material  distinction  between  the  territory 
now  under  consideration,  and  that  which  is  ac^ 
quired  from  the  aborigines  (whether  by  pur- 
chase or  conquest)  within  tiie  acknowledged 
limits  of  the  United  States,  as  also  that  which 
is  acquired  by  the  establishment  of  a  dis- 
puted line.  As  to  both  these  there  can  be  no 
question  that  the  sovereignty  of  the  state  or 
territory  within  which  it  lies  and  of  the  Unit- 
ed States  immediately  attach,  producing  a  com- 
plete subjection  to  aU  the  laws  and  institu- 
tions of  the  two  governments,  local  and  gen- 
eral, unless  modified  by  treaty.  The  question 
now  to  be  considered  relates  to  territories  pre- 
riously  subject  to  the  acknowledged  Jurisdic- 
tion of  another  sovereign,  such  as  was  Florida 
to  the  crown  of  Spain.  And  on  this  subject  we 
have  the  most  explicit  proof  that  the  under^ 
standing  of  our  public  functionaries  is  that 
the  government  and  laws  of  the  United  States 
-do  not  extend  to  such  territory  by  the  mere 
act  of  cession.  For  In  the  act  of  Congress  of 
March  30,  1822,  c.  13  (3  Stat.  657)  $  9,  we 
have  an  enumeration  of  the  acts  of  Congress 
which  are  to  be  held  in  force  in  the  territory; 
and  in  the  tenth  section  (3  Stat.  658)  an 
enumeration,  in  the  nature  of  a  bill  of  rights, 
of  privileges  and  immnnities  which  could  not 
be  denied  to  the  inhabitants  of  the  territory 
If  they  came  under  the  Constitution  by  the 
mere  act  of  cession.  •  •  •  These  states, 
this  territory,  and  future  states  to  be  admitted 
into  the  Union,  are  the  sole  objects  of  the  Con- 
fltitution.  There  is  no  express  provision  what- 
ever made  in  the  Constitution  for  the  acquisi- 
tion or  government  of  territories  beyond  those 
limits.'  He  further  held  that  the  right  of  ac- 
quiring territory  was  altogether  incidental  to 
tbe  treaty-making  power;  that  their  govern- 
ment was  left  to  Congress;  that  the  territory 
of  Florida  did  'not  stand  in  the  relation  of 
a  state  to  the  United  States';  that  the  acts 
establishing  a  territorial  government  were  the 
Constitution  of  Florida;  that  while,  under 
these  acts,  the  territorial  Legislature  could 
enact  nothing  inconsistent  vrith  what  Congress 
had  made  inherent  and  permanent  In  the  ter- 
ritorial government,  it  had  not  done  so  in  or- 
ganizing the  court  at  Key  West."  Justice 
Brown  further  cites  from  the  opinion  of  Chief 
Justice  Marshall  in  this  case,  In  whidi  the  lat- 
ter held  '^at  the  judicial  clause  of  the  Con- 
stitution, above  quoted,  did  not  apply  to  Flori- 
da: that  the  Judges  of  the  superior  courts  of 
Florida  held  their  ofllce  for  four  years;  that 
these  courts  are  not  constitutional  courts;  In 
which  the  judicial  power  conferred  by  the  Con- 
stitution on  the  general  government  can  be 
deposited';  that  'they  are  legislative  courts, 
created  in  virtue  of  the  general  right  of  sov- 
ereignty which  exists  in  the  government,'  or  in 
virtue  of  the  territorial  clause  of  the  Constitu- 
tion; that  the  Jurisdiction  with  which  they  are 
Invested  is  not  a  part  of  judicial  power  of  the 
Constitution,  but  Is  conferred  by  Congress,  In 
the  exercise  of  those  general  powers  which  that 


body  possesses  over  the  territories  of  tbm  Unit* 
ed  States;  and  that,  In  legislating  for  them. 
Congress  exercises  the  combined  powecs  of  the 
general  and  of  a  state  goremment.  The  act  of 
the  territorial  Legislature  creating  the  court  In 
question  was  held  not  to  be  Inconsistent  with 
the  laws  and  Constitution  of  the  United  States,' 
and  the  decree  of  the  Circuit  Court  was  af- 
firmed." Remarking  upon  this  case.  Justice 
Brown  says:  "As  the  only  Judicial  power  vest- 
ed in  Congress  is  to  create  courts  whose  Judges 
shall  hold  thetr  offices  during  good  behavior, 
it  necessarily  follows  that,  if  Congress  author- 
ises the  creation  of  courts  and  the  appoint- 
ment of  Judges  for  a  limited  time,  It  must  act 
independently  of  the  Constitution,  and  upon 
territory  which  Is  not  part  of  the  United 
States,  within  the  meaning  of  the  Constitu- 
tion." 

The  act  of  Congress  of  July  1,  1902,  c.  1309 
(32  Stat.  691),  entitied  ««An  act  temporarily  to 
provide  for  the  administration  of  the  affairs  of 
civil  government  of  the  Philippine  Islands,  and 
for  other  purposes,"  In  section  5,  extends  to  the 
Philippine  Islands  nearly  all  of  the  provisions 
of  the  Constitution  known  as  the  ''Bill  of 
Rights."  But  there  was  excepted  from  it  the 
provisions  of  the  Constitution  relating  to  Jury 
trials,  contained  in  section  2,  art.  3,  and  in  the 
sixth  amendment.  It  becomes  necessary  for 
us  to  determine  whether  these  provisions  of 
the  Constitution  of  the  United  Sutes  rriating 
to  trials  by  jury  are  In  force  in  the  Philippine 
Islands. 

It  is  difficult  to  determine  from  the  general 
statements  contained  in  these  decisions  what 
are  "those  fundamental  limitations  In  favor  of 
persona]  rights  which  are  formulated  In  the 
Constitution  and  Its  amendments,  and  which 
exist  by  inference."  It  seems  fairly  dedudblo 
from  all  that  has  been  said  upon  this  subject 
that  such  provisions  are  negative  In  character, 
rather  than  of  a  direct,  positive,  or  affirmative 
nature,  denying  to  Congress  the  power  to  past 
laws  in  contravention  with  such  principles  of 
the  Constitution.  If  this  Is  their  nature,  and 
this  be  the  true  distinction.  It  cannot  be  said 
that  either  Congress  or  the  Philippine  Commis- 
sion have  passed  any  laws  which  would  como 
within  the  inhibition  of  the  Constitution,  or 
which  tend  to  impair  the  right  to  trial  by  Jury 
in  these  islands.  AU  that  can  be  said  is  that, 
in  extending  the  various  provisions  of  the  BiU 
of  Rights  here,  Congress  has  falFed  to  extend 
those  provisions  guarantying  the  right  to  trial 
by  jury. 

We  will  now  turn  to  the  consideration  of  the 
question  as  to  whether  a  violation  of  the  right 
to  a  jury  trial  falls  within  the  Inhibition  arising 
from  the  existence  of  those  fundamental  lim- 
itations in  favor  of  personal  rights  mentioned 
in  the  decisions. 

There  are  a  number  of  eases,  cited  in  Downes 
V.  Bidwell,  establishing  the  right  to  trial  by 
jury  in  territories  of  the  United  States;  but 
these  decisions  have  all  arisen  In  cases  relating 
to  territories  which  were  a  part  of  the  United 
States,  and  had  been  incorporated  as  a  part 
thereof,  end  to  which  Congress  had  expressly 
extended  the  Constitution.  In  Webster  t. 
Reld,  11  How.  487,  18  L.  Bd.  701,  it  waa  bold 
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that  the  law  «f  the  Unftorj  of  Iowa  which 
prohibited  the  trial  by  Jury  of  certain  actions 
at  law,  founded  on  contract,  to  recover  pay- 
ment for  serricei,  waa  void;  but,  as  it  la  said, 
this  case  is  of  little  value  as  bearing  upon  the 
question  of  the  extension  of  the  Constitution 
to  that  territory,  inasmuch  as  the  organic  law 
of  the  territory  of  Iowa  enacted  by  Congress, 
by  its  express  provision,  extended  to  Iowa  the 
laws  of  the  United  States,  including  the  Or- 
dinance of  1787,  which  provided  expressly  for 
jury  trials,  so  far  as  they  were  applicable,  and 
the  case  was  put  upon  this  ground.  In  Callan 
V.  WUson,  127  U.  S.  540,  8  Sup.  Ct.  1301,  82 
L.  Ed.  223,  the  defendant  had  been  convict- 
ed, without  jury  trial,  in  the  District  of  Colum- 
bia; but  the  District  of  Columbia  was  not 
only  within  and  a  part  of  the  United  SUtes, 
but  had  formed  a  part  of  the  original  states 
of  Virginia  and  Maryland.  In  the  case  of 
Springville  v.  Thomas,  166  U.  S.  707,  17  Sup. 
Ct.  717,  41  L.  Ed.  1172,  it  was  held  that  a 
verdict  returned  by  less  than  the  whole  num- 
ber of  jurors  was  invalid,  because  in  contra- 
vention of  the  seventh  amendment  to  the  Con- 
stitution, and  the  act  of  Congress  of  April  7, 
1874.  c  80  as  Stat.  27),  which  provide  that 
no  party  shall  be  deprived  of  the  right  of  trial 
by  jury  in  cases  cognizable  at  common  law. 
This  is,  as  stated  by  Mr.  Justice  Brown,  "ob- 
viously true  with  respect  to  Utah,  since  the 
organic  act  of  that  territory  had  expressly 
extended  to  it  the  Constitution  and  laws  of  the 
United  States."  The  other  decisions  cited  by 
counsel  for  the  appellants  can  all  be  traced 
to  the  same  principle;  that  Is,  that,  where  Con- 
gress has  extended  the  laws  and  the  Consti- 
tution to  the  territories,  then  Congress  would 
be  inhibited  by  the  Constitution  from  enacting 
a  law  depriving  persons  living  in  such  terri- 
tories from  the  right  to  trial  by  jury. 

The  only  case  which  we  have  been  able  to 
discover,  arising  under  an  act  of  Congress, 
which  deprived  a  party  of  the  right  to  a  trial 
by  jury  at  a  place  where  the  Constitution  had 
not  been  extended  by  express  provision,  is  the 
case  of  Ross  v.  Mclntyre»  140  U.  S.  453, 11  Sup. 
Gt.  807,  85  L.  Ed.  581.  This  was  a  case  m 
which  the  American  Consular  Tribunal  iu 
Japan,  created  by  act  of  Congress  under  treaty 
with  the  government  of  Japan,  and  vested 
with  jurisdiction,  to  be  exercised  and  en- 
forced in  accordance  with  the  laws  of  the 
United  States,  to  try  Americans,  had,  in  the 
exercise  of  this  jurisdiction,  convicted  the  de- 
fendant of  the  crime  of  murder,  and  he  was 
sentenced  by  that  court  to  the  penalty  of  death. 
It  was  held  that  "the  guaranties  it  [the  Con- 
stitution] affords  against  accusation  of  capital 
or  infamous  crimes,  except  by  indictment  or 
presentment  by  a  grand  jury,  and  for  an  im- 
partial trial  by  a  jury  when  thus  accused,  apply 
only  to  citisens  and  others  within  the  United 
States,  or  who  are  brought  there  for  trial  for 
alleged  offenses  committed  elsewhere,  and  not 
to  residents  and  temporary  sojourners  abroad." 
it  seems  from  this  decision  that  the  power  of 
Congress  to  enact  a  law  which  would  deprive 
a  person  of  the  right  to  a  trial  by  jury  ii  ex- 
pressly recognised,  and  that  such  legislation 
does  not  coma  within  the  fundamental  limita- 


tions in  favor  of  personal  rights,  for  this  act 
of  Congress  which  operated  upon  citizens  of 
the  United  States  abroad  is  recognised  as  a 
valid  act  of  Congress.  The  act  is  saved  from 
the  constitutional  inhibition  by  reason  that  in 
such  country  the  Constitution  of  the  United 
States  does  not  extend,  and  is  not  in  force 
there;  but  the  decision  in  this  case  neverthe- 
less establishes  the  doctrine  that  there  is  not 
upon  Congress  an  absolute  and  total  inhibition, 
under  any  and  all  circumstances,  to  enact  a 
law  in  which  a  person  Is  deprived  of  the  right 
to  a  trial  by  jury. 

It  may  be  further  observed  that,  if  it  should 
be  held  that  the  constitutional  provision  guar- 
antying the  right  to  trial  by  jury  has  been 
introduced  here  by  the  simple  act  of  cession^ 
there  is  no  law  in  existence  to  give  such  provi- 
sion effect  Trial  by  jury  was  unknown  to  the 
law  in  force  in  these  islands  prior  to  the  date 
of  cession,  nor  has  the  Philippine  Commission 
passed  any  law  which  would  give  it  effect 
Such  provisions  of  a  Constitution  as  those  re- 
lating to  trial  by  jury  can  hardly  be  regarded  aa 
self-executing.  It  is  necessary  that  there  should 
be  some  legislation  carrying  them  into  effect 
such  as  laws  prescribing  the  qualifications  of 
persons  for  jury  duty,  for  the  organization  of 
juries,  and  provisions  of  a  like  charscter.  Sup- 
pose the  Constitution  has  been  extended  here  by 
force  of  the  cession  of  territory,  and  that  it 
should  be  held  that  there  could  be  no  legal 
conviction  for  crime  in  the  Philippines,  on  ac^ 
count  of  the  absence  of  the  law  prescribing- 
the  qualification  of  jurors  or  for  the  orgaidza- 
tion  of  juries,  and  Congress,  in  the  exercise 
of  its  sound  judgment  after  a  careful  examina- 
tion of  the  conditions  prevailing  in  such  terri- 
tory, and  in  the  exercise  of  its  undoubted  right 
to  govern  the  territory,  should  reach  the  con- 
clusion that  an  efficient  territorial  government 
could  not  be  conducted,  in  which  convictions 
for  crime  are  dependent  upon  the  verdict  of 
juries,  by  reason  of  the  hostility  of  the  in- 
habitants of  such  country  to  the  constituted 
authorities,  or  the  lack  of  the  qualification  of 
the  people  of  the  country,  or  an  extensive  por- 
tion of  it,  to  perform  jury  service,  and  should 
refuse  to  enact  any  law  for  jury  trials;  the 
criminal  laws  in  such  event  must  remain  un- 
enforced, and  a  state  of  anarchy  would  be 
the  result.  In  such  esse  the  question  assumes 
very  much  the  nature  of  a  political  question, 
and  the  judicial  department  might  well  hesitate 
to  interfere  indirectiy  with  Congress  in  the 
exercise  of  its  judgment,  and  in  the  exerdse  of 
its  broad  discretion  in  the  government  of  a 
territory  ao  situated. 

It  is  contended,  also,  by  counsel  for  the  de- 
fendants, that  Congress  could  not  lawfully 
authorize  the  Philippine  Commission  to  enact 
the  libel  law  passed  by  it  on  October  24,  1901,. 
and  under  which  the  defendants  have  been  con- 
victed. The  objection  to  the  law  is  based  upon 
the  theory  of  the  division  of  the  federal  gov- 
ernment into  three  branches,  executive,  legis- 
lative, and  judicial,  and  that  the  powers  of 
legislation  vested  in  Congress  to  make  laws 
cannot  be  delegated  by  that  department  to  ^e 
judgment  wisdom,  or  patriotism  of  any  other 
body  or  authority.    While  the  authorities  dted 
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in  sapport  of  the  general  proposition  maintain 
the  doctrine,  th^e  are  well-known  exceptions 
to  the  general  mle,  not  referred  to  in  these 
decisions,  for  the  reason  that  the  decision  of  the 
case  did  not  require  their  consideration.  A 
well-known  exception  is  that  of  municipal  cor- 
porations, upon  which  the  powers  of  legisla- 
tion are  commonly  bestowed.  The  case  in 
question  forms  an  exception  to  this  general 
rule,  equally  well  established.  Congress,  in 
the  exercise  of  Its  power  to  make  rules  and 
regulations  for  the  government  of  the  territo- 
ries, has  often  delegated  the  power  of  legisla- 
tion to  the  territorial  governments.  The  case 
of  American  Ins.  Co.  v.  Canter,  1  Pet.  611,  7 
Xj.  Ed.  242,  before  cited,  originated  under  an 
act  of  the  Governor  and  Legislative  Council 
of  Florida,  organising  a  court,  and  vesting  in 
it  admiralty  jurisdiction,  and  In  which  the  jn- 
risdiction  of  the  court  was  sustained  by  the  Su- 
preme Court  of  the  United  States.  Speaking  of 
the  power  of  Congress  In  creating  territorial 
governments,  it  is  said  in  the  case  of  Delima 
T.  Bidwell,  182  U.  S.  1,  21  Sup.  Ct.  743,  45 
L.  Ed.  1041,  that  'the  power  to  establish  ter- 
ritorial government  has  been  too  long  exer- 
cised by  Congress  and  acquiesced  in  by  the 
Supreme  Court  to  be  deemed  an  unsettled  ques- 
tion." 
We  reach  the  conclusion  In  this  case: 

(1)  That  while  the  Philippine  Islands  con- 
stitute territory  which  has  been  acquired  by, 
and  belongs  to,  the  United  States,  there  is  a 
difference  between  such  territory  and  the  ter- 
ritories which  are  a  part  of  the  United  States, 
with  reference  to  the  Constitution  of  the  Unit- 
ed States. 

(2)  That  the  Constitution  was  not  extended 
here  by  the  terms  of  the  treaty  of  Paris,  under 
which  the  Philippine  Islands  were  acquired  from 
Spain.  By  the  treaty  the  status  of  the  ceded 
territory  was  to  be  determined  by  Congress. 

(3)  That  the  mere  act  of  cession  of  the  Phil- 
ippines to  the  United  States  did  not  extend  the 
Constitution  here,  except  such  parts  as  fall 
within  the  general  principles  of  fundamental 
limitations  in  favor  of  personal  rights  formulat- 
ed in  the  Constitution  and  its  amendments,  and 
which  exist  rather  by  inference  and  the  gen- 
eral spirit  of  the  Constitution,  and  except  those 
express  provisions  of  the  Constitution  which 
prohibit  Congress  from  passing  laws  in  their 
contravention  under  any  circumstances;  that 
the  provisions  contained  In  the  Constitution  re- 
lating to  jury  trials  do  not  fall  within  either 
of  these  exceptions,  and  consequently  the  right 
to  trial  by  jury  has  not  been  extended  here 
by  the  mere  act  of  the  cession  of  the  territory. 

(4)  That  Congress  has  passed  no  law  extend- 
ing here  the  provision  of  the  Constitution  re- 
lating to  jury  trials,  nor  were  any  laws  in  ex- 
istence in  the  Philippine  Islands  at  the  date 
of  their  cession  for  trials  by  jury,  and  con- 
sequently there  is  no  law  in  the  Philippine 
Islands  entitling  the  defendants  in  this  case  to 
sneh  trial;  that  the  court  of  first  instance  com- 
mitted no  error  in  overruling  their  application 
for  a  trial  by  jury. 

We  also  reach  the  conclusion  that  the  Philip- 
pine Commission  is  a  body  expressly  recog- 
nized and  sanctioned  by  act  of  Congress,  hav- 


ing the  power  to  pass  laws,  and  has  tbe  power 
to  pass  the  libel  law  under  which  the  defend- 
antB  were  convicted. 

We  will  now  pass  to  the  third  assignment  of 
error,  which  is  that  the  headlines  or  caption 
of  the  article  charged  to  be  libelous  were  le- 
gitimate deductions  from  a  previous  report 
of  a  public  judicial  proceeding,  and  were  hk" 
sufficient  to  constitute  the  offense  of  libeL 
The  testimony  shows  that  the  defendant  Fred. 
L.  Dorr  was  the  proprietor,  and  that  the  de- 
fendant Edward  F.  O'Brien  was  the  editor, 
of  the  Manila  Freedom;  that  the  article  upon 
which  the  complaint  is  founded  was  publish- 
ed in  its  issue  of  that  paper  on  the  16th  of 
April,  1902;  that  the  privileged  statements  or 
report  of  the  judicial  proceedings,  the  head- 
lines of  which  are  the  basis  of  the  prosecution, 
arose  on  the  trial  of  the  case  of  The  United 
States  V.  Valdeas,  in  the  court  of  first  instance 
in  the  city  of  Manila,  in  which  case  Valdes 
was  charged  with  the  offense  of  libel,  the  com- 
plaining witness  in  that  case  being  Sefior  Le- 
garda,  who  was  also  the  complaining  witness 
in  this  case;  that  counsel  for  the  defendant, 
Valdez,  prepared  a  written  statement  of  cer- 
tain facts,  and  offered  to  prove  the  truth  of 
these  statements  if  permitted  by  the  court.  A 
copy  of  this  statement  was  made  by  the  re- 
porter of  the  Manila  Freedom—one  Vogel— 
which  having  been  presented  to  the  defendant 
O'Brien,  the  editor,  he  prepared  the  head- 
lines or  caption  set  forth  in  the  complaint. 

The  attorney  for  the  defendants,  under  his 
assignment  of  errors,  makes  the  proposition 
that  the  headlines  or  caption  was  a  legitimate 
deduction  from  the  privileged  report  of  the 
judicial  proceedings,  and,  as  such,  was  itself 
a  privileged  publication.  This  proposition  is 
succinctly  made,  and  is  easily  understood.  No 
material  facts  are  in  dispute.  Our  law  of 
libel  is  contained  in  the  few  sections  In  which 
the  law  upon  this  subject  is  concisely  and  clear- 
ly stated,  and  renders  it  unnecessary  to  refer 
10  text-books  or  decisions  of  the  courts  of  other 
jurisdictions.  Thus  the  labors  of  the  court 
have  been  simplified  in  the  determination  of 
the  case. 

Section  1  of  Act  No.  277,  Philippine  Commis- 
sion, gives  the  following  definition  of  libel: 
"A  libel  is  a  malicious  defamation,  expressed 
either  in  writing,  printing,  or  by  signs  or  pic- 
tures, or  the  like,  or  public  theatrical  exhibi- 
tions, tending  to  blacken  the  memory  of  one 
who  is  dead,  or  to  impeach  the  honesty,  virtue 
or  reputation,  or  publish  the  alleged  or  natural 
defects  of  one  who  is  alive,  and  thereby  ex- 
pose him  to  public  hatred,  contempt  or  ridi- 
cule." Did  the  matter  contained  In  these  head- 
lines or  caption  have  a  tendency  to  impeach  the 
honesty,  virtue,  and  reputation  of  the  injured 
party?  We  need  not  stop  to  discuss  this  ques- 
tion. Was  it  a  malicious  defamation?  This 
appears  equally  plain,  for  section  3  is  as  fol- 
lows: "An  injurious  publication  is  presumed 
to  have  been  malicious  if  no  justifiable  motive 
for  making  it  is  shovni."  No  attempt  has  been 
made  by  the  defendants  to  show  a  justifiable 
motive,  and  the  established  presumption  of  law 
that  the  publication  was  malicious  must  pre- 
vail.    Nor  has  there  been  any  attempt  nude 
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t»  diow  the  tratk  of  the  matter  contained  in 
tlie  lieadlines. 

But  it  is  attempted  to  bring  tlie  headlines  or 
caption  within  tlie  exception  of  privileged  mat- 
ter. Section  7  of  the  act  defines  this  charac- 
ter of  priTileged  matter  as  follows:  "No  re- 
porter, editor,  or  proprietor  of  any  newspaper 
is  liable  to  any  prosecution  for  a  fair  and  true 
report  of  any  judicial,  legislatiye,  or  other  pub- 
lic official  proceedings,  or  of  any  statement, 
speech,  argument  or  debate  in  the  course  of 
the  same,  except  upon  proof  of  malice  in  mak- 
ing such  report,  which  shall  not  be  implied 
from  the  mere  fact  of  publication.'*  Section  8 
reads  as  follows:  "Libelous  remarks  or  com- 
ments connected  with  matter  privileged  by  the 
last  section,  recdye  no  privilege  by  reason  of 
being  BO  connected."  It  has  been  seen  that 
the  matter  is  libelous;  that  it  was  a  malicious 
publication,  as  defined  by  law.  The  only  ques- 
tion that  remains  to  be  considered  is,  were 
these  headlines  or  caption  "remarks"  or  "com- 
ments" on  the  privileged  matter?  The  word 
"comment"  is  defined  by  Webster  as  a  "re- 
mark, observation,  or  criticism;  gossip,  dis- 
course, talk;  a  note  or  observation  intended  to 
explain,  illustrate,  or  criticise  the  meaning  of 
a  writing,  book,  etc.  Explanation;  annota- 
tion; exposition."  The  word  "remark"  is  de- 
fined by  him  as  "an  expression,  in  speech  or 
writing,  of  something  remarked  or  noticed. 
The  mention  of  that  which  is  worthy  of  atten- 
tion or  notice.  A  casual  observation,  comment, 
or  statement."  The  headlines  or  caption  come 
within  the  definition  of  "remarks"  as  given  by 
Webster,  in  that  they  are  "the  mention  of  that 
which  is  worthy  of  attention  or  notice";  and 
they  also  fall  within  the  definition  of  the  word 
"comments,"  defined  as  "a  note  or  observation 
intended  to  explain."  The  defendants'  coun- 
sel denominates  the  character  of  the  headlines 
or  caption  as  a  "Ic^timate  deduction  from  the 
privileged  report"  The  word  "deduction"  is 
defined  by  Webster  as  "that  which  is  deduced 
or  drawn  from  premises  by  a  process  of  rea- 
son; inference;  acquisition."  It  seems  from 
these  definitions  tfaat  the  word  "deduction" 
conveys  about  the  same  meaning  as  the  words 
"comment"  and  "remark."  At  least,  it  would 
be  as  objectionable  to  make  injurious  deduc- 
tions as  to  make  injurious  comments  or  re- 
marks. To  say  that  the  headlines  or  caption 
is  not  a  remark  or  comment,  but  an  "epitome" 
or  "index"  of  what  is  contained  in  the  privi- 
leged article,  is  simply  a  play  upon  words,  and 
it  is  useless  to  follow  this  line  of  argument  fur- 
ther. The  intention  of  the  statute,  as  shown 
in  articles  7  and  8,  is  that  the  privUeged  mat- 
ter should  be  a  fair  and  true  report,  and  must 
stand  alone  as  such.  If  headlines  or  captions 
are  used,  the  matter  contained  in  them  must 
not  be  remarks  or  comments  of  a  libelous  na- 
ture. If  by  any  process  additional  significance 
is  added,  either  by  display  letters  or  by  the  ar- 
rangement of  catchwords,  under  whatever 
name  they  may  be  designated,  it  comes  within 
the  denunciation  of  the  statute.  That  the 
headlines  were  not  a  part  of  the  report  pre- 
pared by  Vogel,  the  reporter  who  was  present 
in  the  court,  and  who  made  a  copy  of  the  re- 
port, is  shown  in  the  testimony.  The  defend- 
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ant  O'Brien,  who,  so  fto  as  the  testimony 
shows,  knew  nothing  about  the  matters  con- 
tained in  the  report,  except  that  acquired  by 
the  reading  of  it  after  it  was  delivered  to  him, 
made  the  headlines  or  caption.  It  is  said  that 
it  is  the  common  practice  in  the  United  States 
to  make  such  headlines  in  display  letters,  to 
render  the  necessary  assistance  to  the  read- 
er in  determining  whether  he  cares  to  read  the 
article.  It  is  inmiaterial  what  the  real  inten- 
tion of  those  who  write  such  headlines  may  be. 
If  such  caption  and  headlines  are  libelous,  the 
writer  must  bear  the  consequences.  The  law 
declares  the  motive  of  the  writer,  in  the  ab- 
sence of  proof  of  justifiable  motive  and  the 
truth  of  the  matter,  to  be  malicious.  The  de- 
cisions of  some  of  the  courts  of  the  United 
States  have  held  that  an  index  of  words  con- 
tained in  the  privileged  matter,  when  fairly  and 
truly  made,  will  partake  of  the  nature  of  the 
article  indexed;  but,  as  we  have  shown,  our 
law  does  not  permit  this.  Nor  is  it  possible 
to  reach  the  conclusion  that  the  words  con- 
tained in  the  headlines  are  a  fair  index.  No 
Idea  can  be  gathered  from  these  headlines  of 
the  real  nature  of  what  is  contained  in  the 
published  article.  The  privileged  report  was 
a  written  statement  prepared  by  the  attorney 
in  the  Valdez  Case,  in  which  an  offer  was  made 
to  prove  the  truth  of  certain  statements  re- 
garded as  material  in  the  defense  of  the  case, 
and  which  was  by  the  court  excluded.  This 
was  the  general  nature  of  the  matter  contained 
in  the  report.  Can  any  one,  by  reading  the 
headlines  or  caption,  form  any  conception  as 
to  the  real  nature  of  the  document  to  which 
the  headlines  have  been  prefixed?  It  is  also 
said  that  the  headlines  in  this  case  are  not 
worse  than  the  matter  contained  in  the  report 
This  may  be  admitted  as  true,  but,  in  the  eyes 
of  the  law,  there  is  a  distinction.  The  inju- 
rious matter  contained  in  the  report  is  re- 
garded by  the  law  as  protected  by  a  privilege 
which  should  be  extended  to  the  report  of  ju- 
dicial proceedings,  but  here  the  privilege  ends. 
It  is  unnecessary  to  inquire  why  this  distinc- 
tion should  be  made.  It  is  sufficient  that  the 
law  so  makes  it  It  is  stated  that  there  is  not 
a  word  contained  in  the  headlines  or  caption 
which  is  not  found  hd  the  privileged  report 
We  have  attempted  to  show  that  this  is  inmia- 
terial. But  this  statement  is  in  fact  incor- 
rect The  sentences:  "Sensational  Allegations 
against  Oonmiissioner  Legarda.  Made  of  Bec- 
ord  and  Bead  in  Bnglish.  Spanish  Beading 
Waived.  Wife  would  have  Killed  Him.  Le- 
garda Pale  and  Nervous"— are  not  found  in  the 
report  Nor  can  the  sentence,  "Legarda  Pale 
and  Nervous,"  even  be  deduced  from  anything 
contained  in  the  report  nor  does  it  appear 
from  the  testimony  to  have  been  in  fact  true. 
When  the  statement  in  writing  was  offered  and 
read  before  the  court  according  to  the  testimo- 
ny in  the  case,  Sefior  Legarda  was  not  at  that 
time  present  in  court 

We  will  notice  briefiy  the  character  of  the 
caption  and  headlines,  the  effect  of  which  can 
well  be  imagined.  The  copy  of  the  Manila 
Freedom  containing  the  article  is  attached  to 
the  record.  An  examination  of  it  shows  that 
the   words    "Traitor,    Seducer  and   Peijaisr" 
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were  printed  in  large  display  letters,  and  were 
of  a  size  sufficient,  in  the  use  of  these  words,  to 
cover  a  space  equal  to  that  of  three  columns 
across  the  paper.  They  were  placed  at  the 
top  of  the  first  page  of  the  paper.  The  other 
words  were  in  smaller  type,  but  much  larger 
than  the  ordinary  type.  It  is  hard  to  conceive 
language  stronger  than  that  contained  in  the 
three  words,  "Traitor,  Seducer  and  Perjurer." 
No  more  effectual  means  could  be  adopted  to 
destroy  the  good  name  and  fame  of  a  person. 
More  significant  words  cannot  be  found  in  the 
English  language  to  impeach  the  honesty,  rep- 
utation, and  virtue.  By  skillful  selection,  the 
sting  of  the  entire  document  hais  been  placed 
in  the  caption  and  headlines,  in  such  a  manner 
that,  in  a  literal  sense,  'lie  who  runs  may 
read." 

We  conclude  that  the  publication  of  the 
caption  and  headlines  in  the  Manila  Freedom, 
npon  which  the  information  is  based,  consti- 
tuted the  offense  of  libel;  that  the  judgment  is 
sustained  by  the  evidence;  that  the  defendants, 
Fred,  lu  Dorr  and  Edward  F.  O'Brien,  are 
guilty  of  the  offense  charged  in  the  information; 
that  no  error  was  committed  in  the  trial  of  the 
ease  prejudicial  to  the  rights  of  the  defendants; 
and  that  the  judgment  of  the  court  of  first  in- 
stance  should  be  affirmed,  with  costs  against 
the  defendants. 

It  is  so  ordered  and  adjudged. 

ARELLANO,   TORRES,   and   MAPA,   JJ., 

concur. 

WILLARD,  J.  (dissenting).  The  case  pre- 
sents two  questions:  (1)  Were  the  headlines 
privileged?  And  (2)  if  they  were,  was  there 
express  malice  in  publishing  them? 

1.  The  important  part  of  the  article  in  ques- 
tion, and  the  only  part  wliich  contained  any 
libelous  matter,  was  the  offer  to  prove  contain- 
ed in  it.  This  offer  was  actually  made  a  part 
of  the  record  of  the  case  on  trial  in  the  court 
of  first  instance.  Under  article  7  of  the  libel 
law,  the  defendants  had  the  right  to  publish  it, 
if  they  did  so  without  malice.  The  povern- 
ment  recognized  this  right  when  it  limited  the 
charge  in  the  complaint  to  the  headlines  of  tho 
article,  and  it  is  not,  and  cannot  be,  claimed 
that  the  defendants  are  guilty  of  libel  for 
publishing  the  article  itself.  Nothing  could  be 
worse  or  more  libelous  than  the  statements 
contained  in  this  offer.  I  do  not  wish  to  give 
them  currency  by  copying  them  hero,  but  ^t  is 
necessary  to  say  that  it  was  distinctly  chai^ 
ged  in  this  offer,  in  so  many  words,  that  the 
complaining  witness  in  the  case  sednrnd  a 
girl  livinp  in  his  house.  It  was  also  di^^tinctly 
charpred  therein  that  he  had  added  to  his  oth- 
er crimes  those  of  treason  and  perjury.  For 
the  publication  of  these  most  grave  and  un- 
founded charges,  the  defendants  are  not  prose- 
cuted. They  are,  however,  prosecuted  for  pla- 
cing over  the  article  certain  headlines.  That 
headlines  to  a  privileged  article  may  be  used 
cannot  be  doubted.  The  public  must  be  able 
to  get  some  idea  of  what  a  newspaper  article 
contains,  without  reading  it  entirely  through. 
And  it  is  not  claimed  that  the  defendants  had 
not  a  right  to  put  a  proper  heading  to  this  re- 


port The  question  Is,  was  the  one  actually 
Qsed  proper?  If  the  heading  is  a  fair  index, 
and  nothing  more,  of  the  article,  it  is  as  macfa 
privileged  as  the  article  itself.  If  It  express- 
es the  opinion  of  the  editor  on  the  statements 
in  the  article,  it  is  not  privileged  as  to  such 
expressions.  Snch  expressions  of  opinion  are 
called,  In  our  law,  ^'comments  and  remarks.'* 
The  rule  is  well  illustrated  in  this  case.  The 
words,  "Spanish  Reading  Waived,"  are  a  mere 
statement  of  what  the  article  contains.  They 
express  no  opinion  of  the  editor  npon  any  part 
of  it.  On  the  contraiy,  the  word  "Sensational.** 
in  connection  with  the  word  "Allegations,"  is 
a  comment  or  remark,  and  is  not  privileged.  It 
says  that,  in  the  opinion  of  the  editor,  the  alle- 
gations made  in  the  offer  are  sensational.  It  is 
not  an  index  of  any  statement  of  fact  made  In 
the  article,  but  is  an  expression  of  opinion  up- 
on such  facts.  The  headline  "Lesrnrda  Pale 
and  Nervous"  can  perhaps  be  considered  as  an 
expression  of  opinion,  although  in  this  respect 
there  is  a  statement  of  fact  to  this  effect.  But 
this  Is  unimportant,  for  these  words,  even  If 
not  privileged,  are  not  libelous.  Neither  Is  the 
word  "Sensational"  libelous.  It  is  claimed  that 
the  words  "Traitor,  Seducer,  Perjurer,"  are  not 
an  index  of  the  article,  but  are  an  expression 
of  the  opinion  of  the  editor  that  the  complaining 
witness  was  a  traitor,  seducer,  and  perjurer. 
In  order  to  determine  this  question.  It  Is  neces- 
sary to  consider  the  whole  of  the  headline,  and 
to  consider  it  with  reference  to  the  article  It- 
self. The  mechanical  necessities  of  newspaper 
composition  generally  forbid  the  employment  of 
complete  grammatical  sentences  in  headlines. 
They  must  of  necessity  be  elliptical.  The  read- 
er does  not  expect  to  find  the  whole  thonght 
contained  in  the  first  two  or  three  isolated 
words.  It  is  necessary  to  look  at  the  whole  of 
the  headlines  to  ascertain  this.  The  case  at 
bar  illustrates  this  proposition.  The  first  line, 
consisting  of  these  three  words,  of  itself  means 
nothing.  The  words  are  not  spoken  of  any 
person.  In  order  to  find  out  to  whom  they  re- 
fer, it  Is  necessary  to  go  to  the  line  below, 
in  which,  while  if  is  learned  that  they  refer  to 
Seflor  TiCgarda,  it  is  also  seen  at  the  same 
time  that  they  were  allefirntions  made  against 
him.  The  necessity  of  reading  the  whole  of 
the  headlines  in  order  to  get  the  meaning  of 
the  isolated  words  Is  illustrated  by  the  other 
half  of  this  same  page.  On  the  first  Hne  are 
tho  words  "Situation  in  Hongkong."  On  the 
next  line  are  the  words  "Health  Authorities," 
etc.  The  first  line  does  not  show  what  feature 
of  the  situation  in  Hongkong  is  treated  of  in  the 
article.  The  second  line  does  not  show  where 
the  health  authorities  are  taking  action.  It 
is  only  by  reading  them  together  that  one  learns 
what  the  article  is  about.  Fairiy  construed 
tho  headlines  say  that  sensational  allecratiors  of 
being  a  traitor,  seducer,  and  perjurer  have  been 
made  against  Commissioner  I^egarda.  A  per- 
son knowing  nothing  about  the  case  or  th<9 
parties  to  it,  reading  the  whole  of  the  head- 
lines, could  get  no  other  idea  from  it.  Omitting 
the  word  "Sensational,"  which  has  already  been 
considered,  this  statement  is  a  fair  index  of 
the  offer  to  prove,  which,  as  has  been  said  be- 
fore, was  the  principal  part  of  the  article,  and 
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the  only  llbeloas  part.  That  these  crimes  were 
plainly  and  distinctly,  and  in  these  yery  word8» 
alleged  against  him,  is  shown  by  a  reading  of 
the  offer  to  prore.  It  is  difficult  to  see  how 
any  one  could  make  a  fair  iudex  of  that  offer 
without  using  those  words.  That  was  all  there 
was  of  it.  The  result  upon  this  branch  of  the 
case  is  that  the  headlines  are  nothing  more 
than  a  fair  index  of  the  article,  and  are  there- 
fore privileared,  with  exception  of  the  words, 
"Sensational*'  and  "Legarda  Pale  and  Nerv- 
ous,*' which  are  not  libelous. 

2,  What  has  been  said  already  leaves  out  of 
consideration  the  question  of  malice.  By  the 
express  terms  of  article  7^  if  the  defendants 
published  this  judicial  record  with  express  mal- 
ice, they  are  guilty.  The  government  claims 
that  there  was  express  malice.  It  is  not  ap- 
parent why,  with  such  a  claim,  the  govern- 
ment did  not  prosecute  the  defendants  for 
publishing  the  article  itself,  for,  as  we  have 
said,  it  is  infinitely  worse  in  its  details  than 
the  headlines.  The  article  with  the  headlines 
being  privileged,  the  burden  of  proving  express 
malice  was  on  the  government  It  relied  upon 
two  kinds  of  evidence.  It  claimed  that  the 
size  of  type  and  the  arrangement  of  the  head- 
lines proves  malice.  There  would  be  some 
force  to  this  claim,  were  it  not  for  the  fact 
that  the  other  headlines  on  the  same  page,  to 
which  we  have  referred,  are  in  the  same  size 
of  type,  and  the  arrangement  of  the  subheads 
is  identical  with  the  one  in  question.  Each 
one  takes  up  one-half  of  the  page.  Any  pre- 
sumption of  malice  in  the  use  of  large  type  for 
the  words  "Traitor,"  etc.  Is  to  my  mind  con- 


clusively rebutted  by  the  use  of  the  same  siie 
in  printing  the  words  "Situation  in  Hongkong.*' 
An  examination  of  other  numbers  of  this  paper 
offered  in  evidence  during  the  trial  shows  that 
this  size  of  type  was  in  frequent  use  for  head- 
lines of  the  most  indifferent  character.  The 
only  other  evidence  introduced  consisted  of  ar- 
ticles in  other  numbers  of  the  same  paper  re- 
lating to  the  same  matter.  These  stated  the 
gravity  of  the  charges  made,  the  condition  of 
the  law  in  regard  to  the  presentation  of  the 
truth  as  a  defense,  and  urged  that  an  in- 
vestigation be  had  for  the  purpose  of  showing 
whether  the  charges  were  true  or  not.  There 
was  no  other  proof  of  express  malice.  It  was 
proved  at  the  trial  that  neither  of  the  defend- 
ants knew  Commissioner  Legarda,  even  by 
sight.  There  was  no  evidence  that  they  had 
ever  had  dealings  of  any  kind  with  him.  The 
newspaper  articles  do  not  show  any  express 
malice,  and  any  inference  of  that  kind  which 
could  be  drawn  from  them  is,  to  my  mind,  over- 
come by  the  proof  that  the  defendants  did 
not  know  the  person  whom  they  are  charged 
with  having  maliciously  libeled. 

In  conclusion,  it  may  be  said  that,  while 
the  defendants  are  not  guilty,  the  person  who 
made  this  offer  in  court  is,  for  the  reasons 
stated  in  my  concurring  opinion  in  the  case 
against  Lerma,  and,  if  prosecuted  for  this  libel, 
could,  as  far  as  appears  from  the  record  in  this 
case,  have  been  convicted. 

The  judgment  should  be  reversed,  and  tbs 
defendants  acquitted. 

liADDy  J«y  concon. 
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